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WALSHJ 
This is a summons which comes before me in order for 

me to determine whether the stay of proceedings, which 
follows from the lodgment of an appeal in number 1 IACT 
of 1992, should be lifted pursuant to reg 6. Unfortunately 
as far as I am aware the provisions of the Industrial Relations 
Act do not set down any criteria which should guide me in 
determining whether the stay should be lifted. 

The matter, as I see it, is governed by reg 6 which 
provides: 

"The institution of an appeal under these regulations 
shall operate as a stay of proceedings on the judgment 
or order, the subject of the appeal, but any Judge of the 
Court may on application made to him in chambers by 

any party to the appeal direct that the proceedings shall 
not be so stayed." 

When this matter came on for hearing before Rowland J 
several weeks ago, there was considerable discussion at the 
time as to whether the appeals were ill-founded because of 
the limitation imposed on an appellant to the Industrial 
Appeal Court which restricts an appeal to where a decision 
is erroneous in law or is in excess of jurisdiction. The word 
"decision" is, as I understand it, defined so as to include 
interim or interlocutory orders. 

It is sufficient for me to say that notwithstanding the fact 
that Mr Robert Turner in the two affidavits that he has filed 
in support of his application has challenged the right of the 
appellant to appeal, in my view that is a matter which can 
only properly be dealt with by the Industrial Appeal Court 
on 1 May or thereafter and I do not in any way attempt to 
deal with that argument now. I proceed on the basis that the 
appeal in relation to these orders has been laid and that as 
a result of it there is, under the legislation, an automatic stay 
which may be lifted. 

In determining whether the stay should be lifted I consider 
that firstly it is important to not lose sight of the fact that 
rightly or wrongly the legislation provides for a stay upon 
the lodging of an appeal. Under those circumstances it 
appears to me that it is upon the applicant to demonstrate 
that the stay order should be lifted. In determining the merits 
of the application I consider that I should have regard to 
where the balance of convenience lies and to the interests 
of justice generally in relation to this dispute. 

It appears to have been accepted by the president that once 
an appeal has been lodged and a stay applies, albeit only in 
relation to a so-called interim order, that the proceedings 
thereby become stayed in their totality. Obviously, on the 
assumption that that is correct, it would pose a matter of 
grave concern, having regard to the protracted nature of 
these proceedings, and the fact that they are relisted for 
hearing before the president on 26 March, 13 April, 4 to 5 
May and 11 to 15 May next. 

Mr Nisbet of counsel, who opposes the application for the 
stay, makes two important concessions on behalf of the 
appellant, they being that: 

(1) the stay should be lifted to the extent which will 
permit the proceedings before the learned Presi- 
dent to continue on the dates to which I have 
referred; and 
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(2) his client undertake not to proceed in any way 
with orders number 2 and 3, being part of the 17 
orders made by the President on 4 February this 
year, most of which are the subject of the appeal 
to the Industrial Appeal Court. 

In addition Mr Nisbet through his client, on his behalf, 
gives an undertaking that if the stay is not lifted, Mrs Drake 
will be permitted to have full access to the de facto offices 
of the union which are at 22 St Georges Tferrace in Perth and 
that she will have, until the matter is determined by the 
President, complete access to all the books of account, 
financial data and affairs of the union. 

■ Mr Thrner is unimpressed certainly with the latter offer, 
in view of the vitriolic history of the matter which 
apparently has included restraint proceedings and so on, and 
he makes an allegation that in any event Mrs Drake is fearful 
of going to the premises because she feels that her personal 
safety is at risk. Whether that is so or not is not a matter that 
I can determine or even have proper regard to. 

Unfortunately the background to this application is one 
of repetitive orders being made by the learned President on 
several occasions in the past which have inevitably resulted 
in appeals being lodged and in applications being made for 
stays. Mostly, I gather, the stay applications have succeeded 
although not inevitably so, the distinction which is said to 
have been drawn being whether the orders appealed against 
were interlocutory, procedural or final and substantive. 

The need for the orders that were made by the learned 
President on 4 February this year stems from a previous 
order that he had made in which he determined that a 
compulsory meeting should be held between the various 
parties so that contentious matters could be determined by 
way of resolution, including the location of the offices of the 
union and generally the way in which the affairs of the union 
were to be managed until such time as outstanding issues 
could be finally determined. 

In the interim, orders were made, as I understand it, 
authorising Mrs Drake in the short term to conduct the 
affairs of the union from her home at that address which was 
specified. Unfortunately in the events that followed, the 
meeting did not resolve the contentious issues but further 
aggravated the situation in that the majority resolution was 
that the union's affairs were to be conducted from 22 St 
Georges Terrace. This resolution was not accepted by Mrs 
Drake or the minority whom she represented because she 
regarded the meeting as being influenced by considerations 
of bad faith. She has sought, before the President, to regulate 
the situation in such a way that the affairs of the union since 
that resolution was passed were not conducted at that 
address and that she be given the protection of orders of the 
learned President which would properly enable her to carry 
out her functions as secretary and which would, in effect, 
preclude any wrongful use of the union's funds or activities 
which were not properly within the terms of the constitution 
of the union. There have been further difficulties in relation 
to a dispute of the office of president of the union. 

In order to regulate the unsatisfactory state of affairs the 
learned President made the detailed interim orders which are 
now the subject of this appeal and which I can only describe 
as being orders which were directed to preserve the proper, 
day-to-day administration and running of the union pending 
the hearing of the dispute. Either party was given liberty to 
apply upon 24 hours notice to vary these orders and in fact 
already such proceedings have been taken before the 
President. 

It appears that for at least 8 months, as unsatisfactory as 
it might be depending upon one's point of view, that the 
affairs of the union have been run from 22 St Georges 
Terrace where the various documentation and accounts are 
held and where cheques are being signed which are said to 
have led to an unlawful dissipation of the union funds. That 
is a matter which is hotly disputed; Mr Nisbet saying that 
these are matters of fact which can only be determined on 
the final resolution of the proceedings before the learned 
President. 

I emphasise that the legislation provides that the stay is 
to be automatic. It seems to me, on the information which 
I have, that the balance of convenience and the interests of 
justice, having regard to the fact that the matters are to be 
determined before the learned President by the end of May, 
do not justify me in granting a complete lift of the stay 
orders and I accordingly decline to do so. 

It is beside the point for me to speculate as to the reason 
why a stay order automatically applies in this jurisdiction. 
It is up to the applicant to persuade me that the stay order 

should be lifted, the burden being on such applicant. I have 
not been convinced in these circumstances, in view of the 
fact that this matter will hopefully be resolved in a short 
period of time, that I should lift it today, other than to give 
effect to Mr Nisbet's concession that it be lifted so as not 
to preclude the proceedings continuing to final determina- 
tion before the president. 

For these reasons I refuse to lift the stay order completely. 
In doing that I wish to say that that does not in any way 

preclude a subsequent application being made to the learned 
President to vary the orders that he has made, nor does it 
preclude him from making further orders, either in April or 
May during the resumed hearing, if he feels that the evidence 
at that stage justifies him in reviewing the matter, he having 
had the benefit of further evidence. 

In refusing the application for a stay, other than the extent 
to which I have referred, I, of course, rely upon the 
undertaking that orders 2 and 3 will not be attempted to be 
enforced and that Mrs Drake, or her representatives, will be 
given full access to the officers' books of account and so on 
and so forth. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 2 of 1992. 

IN THE MATTER OF an appeal numbered 2 of 1992, 
•against the decision of the President of the Western 
Australian Industrial Relations Commission in Matter 
Numbered 105 of 1991 dated 4th day of February 1992 and 
a Notice of Motion by the Respondent for a lifting of the 
Stay of the abovementioned Order. 

Between 
Lynsey Harrington Carter, Appellant 

and 
Marjorie Ann Drake, Respondent 

and 
Western Australian Hotels and Hospitality Association Inc. 
(Union of Employers) and Burswood Resort (Management) 

Ltd, Second Respondent (Interveners). 
Before: 

MR JUSTICE WALSH. 
17 March 1992. 

Order. 
HAVING heard Mr P.M. Nisbet (of Counsel) for the 
appellant, and Mr R.E. Thrner for the respondent, the Court 
doth order that the stay on Appeal No. 2 of 1992 be partially 
lifted so as to allow the proceedings to continue to final 
determination before the president. 

(Sgd.) J.G. CARRIGG, 
[L.S.] Clerk of the Court. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 4 of 1992. 

In the matter of an appeal numbered 4 of 1992, against the 
decision of the President of the Western Australian 
Industrial Relations Commission in Matters Numbered 127 
of 1992 dated 13th day of March 1992 and a Notice of 
Motion by the Respondent for a lifting of the Stay of the 
abovementioned Order. 

Between: 
Lynsey Harrington Carter, Janet Little, Antonietta Faccioni, 

Norman Charles Webb, Donna Beverley Lacey, Natalie 
Onofaro. Jeffery Shore and the Federated Liquor and Allied 
Industries Employees Union, Western Australian Branch, 

Union of Workers, Appellants 
and 

Marjorie Ann Drake, Respondent. 
MR JUSTICE ROWLAND. 

25 March 1992. 

Order. 
HAVING heard Mr A.J. Maher for the appellants, and Mr 
R.E. Turner for the respondent, The Court doth order that 
the stay on Appeal No. 4 of 1992 be lifted. 

J.G. CARRIGG, 
[L.S.] Clerk of the Court. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 6 of 1992. 

In the matter of an appeal numbered 6 of 1992, against the 
decision of the President of the Western Australian 
Industrial Relations Commission in matter Numbered 1607 
of 1991 dated 14th day of April 1992 and an application by 
the Respondents for a lifting of the Stay of the 
abovementioned Order. 

Between: 
Edward John Harken, Appellant 

and 
B.A. Dornan and Others, Respondents 

and 
P. Quinn, Intervener. 

MR JUSTICE ROWLAND. 
15 April 1992. 

Order. 
HAVING heard Ms J.I. Crowhurst (of Counsel) and with her 
Ms R.C. Miller, for the Applicants (Respondents), and Mr 
A.L. Drake-Brockman (of Counsel) and with him Mr G. 
Papamihail for the Resondent (Appealant), The Court doth 
order that: 

(1) Paragraph 12 of the President of the Western 
Australian Industrial Relations Commission order 
in matter no 1607 of 1991, dated the 14th day of 
April 1992, be not stayed on the Respondent's 
undertaking that only business matters, not the 
subject of this appeal, be dealt with, the undertak- 
ing supported by six members of the executive 
present in court; and 

(2) The application be otherwise adjourned sine die. 
J.G. CARRIGG, 

[L.S.] Clerk of the Court. 

FULL BENCH— 

Matters referred under 
Section 27— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Fire Brigades Board 
and 

West Australian Fire Brigade Employees Industrial Union 
of Workers. 

No C 579A of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER J A NEGUS. 

7 April 1992. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Fielding C and myself. This was a matter involving a 
question of law referred to the Full Bench pursuant to 
s.27(l)(u) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

In the normal course of events, there would not be 
jurisdiction in us to deal with a reference of a question of 
law from the Promotions Appeal Board (see SSTU v. 
Minister for Education 67 WAIG 1523). 

However, it was the submission of both parties that this 
situation represented one which was distinguishable from 
that which arose in SSTU v. Minister for Education (op cit), 
in that this matter was referred from a Conference, and 
further, as we infer, was therefore within jurisdiction. 

We had, although it was not raised before us, raised the 
question of jurisdiction, having heard all substantial submis- 
sions, after we had first reserved our decision. 

There was memorandum of 6 October 1991 from the 
Chairman of the Promotions Appeal Board (who is a 
member of the Commission), which is governed by those 
provisions set out in Division 4 of Part IIA—Constituent 
Authorities of the Act. 

"Board", of course, is defined to mean "the Commission 
constituted as a Promotions Appeal Board established under 
this Division", and, by virtue of s.80ZD(l) of the Act, the 
provisions of s.27 and other sections of the Act apply to and 
in relation to the exercise of the jurisdiction of the 
Commission constituted by a Commissioner, "with such 
modifications as are prescribed and such other modifications 
as may be necessary, to the exercise by a Board of its 
jurisdiction under this Act". 

The matter arose from appeals pursuant to S.80ZA of the 
Act filed in the Commission (Promotions Appeal Board) by 
three gentlemen against the decision of the Western 
Australian Fire Brigades Board to promote Mr G Van- 
derklau to the position of District Officer. 

The appeals were not listed for hearing and determination, 
but, because the question of the whole promotion system 
applying in the Brigade being ultra vires was raised, the 
Commission convened a conference of its own pursuant to 
s.44(7)(b) of the Act, the parties to that Conference being 
the parties to the proceedings before the Full Bench. Suffice 
it to say, further, that the respondent union is the union with 
coverage of the relevant Board employees, and the Board, 
a statutory authority, is the employer. 

The facts which were put before us by the Chairman in 
this matter were (and we quote) as follows: — 

"The question arises out of the following features of 
the Brigade's selection processes for the filling of 
certain positions (such as that of District Officer); 
which selection processes have been in force for 
approximately two years. 
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The promotional system comprises an annual assess- 
ment process which is made up of: 

8 Interview 
• Tabletop exercise 
• Written communications assessment 
• Past experience assessment 

The system is based on a series of ratings and points 
allocations for the various selection criteria which have 
been identified as being essential for successful 
performance at the level of District Officer. Approxi- 
mately 20% of available points are given for qualifica- 
tions held and the amount of time the officer has spent 
on special day duties work which has relevant (sic) to 
performance at District Officer level. 

Applications for promotion to District Officer (the 
filling of one such position now that being appealed) 
were called on 19 October 1990. That is, applications 
for promotion were called for and advertised within the 
Brigade not when a position of District Officer was 
vacant necessarily but in anticipation of such vacancies 
occurring over the next 12 months. 

The candidates applying were then subjected to the 
selection process and then ranked on the basis that it 
was the ranking which would determine who of those 
listed filled the District Officer vacancies as they arose 
in the following 12 months. 

The corollary thereby is that vacancies are not 
advertised as they arise. 

This selection process applied in the 12 months 
previous to October 1990 with some 12 District Officer 
positions being filled in this way. 

This selection process is not limited to District 
Officers. It has been applied to other senior manage- 
ment positions. 

It is expected that the next District Officer vacancy 
will occur on 1 November 1991. 

The question raised is whether the selection process 
being applied by the Western Australian Fire Brigades 
Board pursuant to the agreement between it and the 
Union is contrary to the provisions of section SOY of 
the Industrial Relations Act 1979 in that vacancies in 
promotion positions are not being advertised as they 
arise." 

We should add that both parties before us supported the 
current process as a de facto proposition, but that is not the 
point. 

Conclusions. 
S.80X of the Act defines, for the purposes of Division 4 

of Part HA, the words "vacant office" to mean "an office 
in which a vacancy has occurred or a new office". 

S.80Y(1) of the Act provides as follows: — 
"Where a vacancy occurs in an office or a new office 

is created and the vacancy or new office has not been 
filled by the transfer of an employee without promo- 
tion, the following provisions shall apply — 
(a) notice of the vacancy in the office or of the 

creation of the new office shall be published in the 
prescribed manner and for the prescribed period; 

(b) such notice shall specify a date on or before which 
applications by employees for promotion to the 
office shall be receivable by the promoting 
authority concerned; 

(c) the promoting authority concerned may recom- 
mend the promotion of any applicant employee to 
the office but no such recommendation shall be 
made until after the expiration of the period fixed 
for the receipt of applications; 

(d) after making a recommendation for promotion the 
promoting authority shall cause notice to be given 
in the prescribed manner and within the prescribed 
time giving particulars of the recommendation and 
stating that, subject to the provisions of this 
Division, any applicant employee not recom- 

mended for promotion to the office may appeal 
against the recommendation." 

First, one applies the plain words of the section and if no 
absurdity or ambiguity arises from that process of statutory 
interpretation then there is no need to go further (see AEEFU 
v. Minister for Health 71 WAIG 2253 (IAC)) 

In our opinion, the words "vacant office", as defined, 
mean clearly an office in which a vacancy has occurred or 
a new office. There is no ambiguity about it thus far and 
consideration of the definition in that manner occasions no 
absurdity. Quite the contrary in fact. 

Thus, a vacant office is one which has not been filled or 
which remains "empty"; similarly a new office, by 
definition, will not have been filled. 

S.80Y(1) prescribes that, where a vacancy occurs within 
an office, or a new office is created and the vacancy or new 
office has not been filled by the transfer of an employee 
without promotion, then the notice of the vacancy in the 
office or of the creation of the new office is to be published 
in the prescribed manner; that is in accordance with 
regulation 54 of the Industrial Relations Commission 
Regulations 1985. 

The notice of vacancy to be published under the section 
is required to specify a date on or before which applications 
by employees for promotion to the office shall be receivable 
by the promoting authority concerned. Next, the promoting 
authority may recommend the promotion of any applicant 
employee to the office but no such recommendation shall 
be made until after the expiration of the period fixed for the 
receipt of applications. After making a recommendation for 
promotion, the promoting authority then goes on to give 
notice in the prescribed manner, and within the prescribed 
time, to give particulars of the recommendation and give 
further notice that any applicant employee not recom- 
mended for promotion to the office may appeal against the 
recommendation. 

The "promoting authority" is defined to mean, in relation 
to promotion of employees, "the person or persons in whom 
is vested by law authority to promote an employee". It was 
not in issue that that was, in this matter, the applicant. 

In our opinion, the words are plain. When a vacancy 
occurs as defined or a new office is created and it is not filled 
by the transfer of an employee without promotion, there is 
a mandatory requirement to proceed in accordance with 
S.80Y of the Act. 

Therefore, the current process whereby a vacancy is 
anticipated, is ultra vires and contrary to s.80Y, because: — 

(1) Applications for promotion are advertised con- 
trary to S.80Y when no vacancy exists or no new 
position has been created. They are advertised "in 
anticipation only". There is no power to do that. 

(2) The whole process thereafter is flawed, because 
there is no power to advertise the positions, 
because they are neither new or vacant, and 
because, as a result, there is certainly no power to 
select any person for positions which are neither 
new or vacant and were not new or vacant before 
there was any advertisement. 

Thus, notice of the vacancy in the office or a creation of 
a new office is to be published in the prescribed manner and 
for the prescribed period, not at any other time and not in 
anticipation of a vacancy. It is clear that such advertisement 
commences the selection process. That this, on the facts, is 
not carried out and that the selection process from beginning 
to end is, as a result, contrary to the provisions of the Act, 
the result is that each selection so conducted is null and void. 

The question of law posed us and set out suprais answered 
"Yes". The selection process being applied by the Western 
Australian Fire Brigades Board pursuant to the agreement 
between it and the union is contrary to the provisions of 
S.80Y of the Act in that vacancies in promotion positions 
are not being advertised as they arise. 

COMMISSIONER NEGUS: I have had the opportunity 
to read the Reasons for Decision of His Honour, the 
President and Fielding C and I concur with them in their 
entirety and with the conclusion expressed therein. 
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I wish to state my view that S.80X and S.80Y of the 
Industrial Relations Act in no way fetter the managerial 
prerogative of the Fire Brigades Board. The Board, in my 
view, is at liberty to conduct training and assessment 
exercises at regular or irregular intervals as it sees fit and 
in the normal course of sound personnel management 
practice. The Board is free to maintain records of its 
performance appraisals on all or any of its employees. 

What the board is precluded from doing is advertising a 
vacancy in advance of its occurrence or selecting an 
employee for recommendation for promotion ahead of the 
closing date for applications for that vacancy. 

When an employer properly advertises a vacancy and 
receives applications from eligible employees for the 
promotion, the employer is required to make a selection of 
a recommendee from among the applicants. I can see no 
prescription in S.80X or S.80Y of the Industrial Relations 
Act of the method the employer must use to make a selection 
or the information base upon which the employer may rely 
to guide its choice. If the employer fails to choose the 
applicant with the best claim to the promotion then the 
Industrial Relations Act provides the mechanism for the 
error to be rectified by a Promotions Appeal Board. 

Order accordingly 
Appearances: Mr C D McKinley on behalf of the 

applicant. 
Mr D Belton and later Mr M Kirk on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees Industrial Union 

of Workers. 
No C 579A of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER J A NEGUS. 

7 April 1992. 
Order. 

In this matter the following question of law was referred to 
the Full Bench pursuant to s.27(l)(u) of the Industrial 
Relations Act 1979 (as amended) ("the Act"): — 

"The question raised is whether the selection 
process being applied by the Western Australian Fire 
Brigades Board pursuant to the agreement between it 
and the Union is contrary to the provisions of section 
SOY of the Industrial Relations Act 1979 in that 
vacancies in promotion positions are not being adver- 
tised as they arise?" 

This matter having come on for hearing before the Full 
Bench on the 4th day of February 1992 and on the 16th day 
of March 1992 and having heard Mr C D McKinley on 
behalf of the applicant and Mr D Belton and later Mr M Kirk 
on behalf of the respondent, and the Full Bench having 
reserved determination on the matter and the determination 
on the matter being delivered on the 7th day of April 1992, 
and reasons for decision given therefore, it is this day, the 
7th day of April 1992, determined by the Full Bench that 
the question of law be answered as follows: — 

"Yes". 
By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bread Manufacturers' Association of Western Australia 

No. 1609 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER J. F. GREGOR 
COMMISSIONER C. B. PARKS. 

21 February 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by the Bread 
Manufacturers' Association of Western Australia, an organ- 
isation as defined in s.7 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"), for the 
alteration of the name and eligibility rules of the applicant. 

The proposed alteration to rule 1. Name and Registered 
Office includes a proposal that the name of the applicant 
shall be "Baking Industry Association of Western Austra- 
lia". 

In addition, rule 4. Membership sought to be amended to 
provide, inter alia, that: — 

"The Association shall consist of: 
Ordinary Members 
Life Members 

Consisting of sole traders, partnerships, and Compa- 
nies engaged in the Bread Industry and Pastrycooking 
Industry within the State of Western Australia." 

By this application it was sought to recognise the 
eligibility of the Country Bread Manufacturers Association 
of WA (Inc), an unregistered association whose members 
wished to become members of the applicant. That recogni- 
tion would seem to us to warrant the proposed alteration of 
rule 4. 

The matter is required to be dealt with by the Full Bench 
in accordance with certain provisions of the Act by virtue 
of s.62(4) which provides as follows: — 

"Sections 55, 56, and 58 (3) apply, with such 
modifications as are necessary, to and in relation to an 
application by an organization for alteration of a rule 
of a kind referred to in subsection (2)." 

No objection was lodged in the matter, but, in our opinion, 
s.59 of the Act applies and that section provides as 
follows: — 

"(1) The Full Bench shall not authorize the registration 
of an organization under a name identical with that 
by which any other organization has been regis- 
tered or which by reason of its resemblance to the 
name of another organization or body or for any 
other reason is, in the opinion of the Full Bench, 
likely to deceive or mislead any person. 

(2) The registered name shall clearly indicate whether 
the organization is an organization of employers 
or an organization of employees. 

(3) This section does not prevent the Full Bench from 
authorizing an organization to which a certificate 
has been issued under section 71 to change its 
name so as to correspond with the name of its 
Counterpart Federal Body under that section." 

In particular, s.59(2) prescribes that the registered name 
shall clearly indicate whether the organisation is an 
organisation of employers or an organisation of employees. 

In West Australian Fire Brigade Employees' Industrial 
Union of Workers (unreported) (No 1256 of 1991) (decision 
dated 11 February 1992), the Full Bench decided that: — 

(1) S.59 applies to s.62(2) applications. 



984  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(2) S.59(2) of the Act prescribes that the registered 
name shall clearly indicate whether the organisa- 
tion is an organisation of employers or an 
organisation of employees. 

(3) This is mandatory. 
(4) The Full Bench cannot authorise the alteration of 

a name which offends s.59(l), or for that matter 
s.59(2). 

(5) In this case, the new name of the organisation does 
not clearly (ie without equivocality) or "free from 
confusion" (see the West Australian Fire Brigade 
Employees' Industrial Union of Workers Case (op 
cit) at page 5) indicate whether the organisation 
is an organisation of employers or an organisation 
of employees: we apply that decision here. 

Formerly, these bodies were always identified as "Union 
of Workers" or "Union of Employees". 

Whilst the word "union" is no longer applicable, it seems 
to us to be prudent that applicants for registration or for 
alteration of names should include the word "employers" 
or "employees" in the title of an organisation which seeks 
to be registered, or, being already registered, seeks to have 
its name altered. 

In the circumstances, the word "industry" coupled with 
the word "association" is not sufficient to unequivocally (ie 
"clearly") identify the applicant association as one of 
employers. It occurs to us that in applications to register 
organisations and applications under s.62(2) of the Act, the 
Full Bench would be well served, and more particularly so 
would applicants, were the Full Bench to be given a 
discretion and jurisdiction to remedy defects. For that reason 
s.59 prevents us authorising the alteration to rule 1. Name 
and Registered Office. 

As to the other matters which it is required that the 
applicant establish pursuant to s.62(4), we are satisfied on 
what was put before us that those requirements have been 
complied with and will make an order to authorise the 
alteration sought to be made to rule 4. However, because of 
our remarks supraas to the effect of s.59, the application to 
alter rule 1 will be dismissed. 

Order accordingly. 
Appearances: Mr P. R. Momber (of Counsel) on behalf 

of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bread Manufacturers' Association of Western Australia 
No. 1609 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. F. GREGOR 
COMMISSIONER C. B. PARKS. 

5 March 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 28th day of January 1992 and having heard 
Mr P R Momber (of Counsel) on behalf of the applicant, and 
there being no objection hereto, and the Full Bench having 
reserved its decision on the matter and reasons for decision 
being delivered on the 21st day of February 1992, it is this 
day, the 5th day of March 1992, ordered: — 

(1) That the application to alter rule 1. Name and 
Registered Office be and is hereby dismissed. 

(2) That the Registrar be and is hereby authorised to 
alter rule 4. Membership to read: — 

"The Association shall consist of: 
Ordinary Members 
Life Members 

Consisting of sole traders, partnerships, and 
Companies engaged in the Bread Industry and 
Pastrycooking Industry within the State of West- 
ern Australia." 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by the Bread Manufacturers' 
Association of Western Australia. 

No. 1609 of 1991. 
ROBIN COLBERT LOVEGROVE 

Acting Deputy Registrar. 
15 April 1992. 

Decision. 
HAVING been directed by the Full Bench I have this day 
registered an alteration to Rule 4 —Membership of the 
registered rules of the applicant organisation. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Fire Brigade Employees' Industrial Union 

of Workers 
No 1256 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER S. A. KENNEDY 
COMMISSIONER C. B. PARKS. 

11 February 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application made by the West 
Australian Fire Brigade Employees' Industrial Union of 
Workers, an organisation registered under the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), for the alteration of the name and rules of the 
organisation/ association. 

The Full Bench has jurisdiction to deal with the question 
of alteration of rules pursuant to s.62(2) of the Act, which 
provides as follows: — 

"The Registrar shall not register any alteration to the 
rules of an organization that relates to its name, 
qualifications of persons for membership, or a matter 
referred to in section 71 (2) or (5) unless so authorized 
by the Full Bench." 

Applications to amend the rules, other than those 
provided for in s.62(2), in fact, are not matters which come 
within the jurisdiction of the Full Bench, but are matters for 
the Registrar under s.62. 



By this application, the name of the applicant is sought 
to be altered by amending "Rule 1. Name", so that it reads 
as follows: 

"The name of the Union shall be the "United 
Firefighters Union of Western Australia"." 

Currently the applicant is named the "West Australian 
Fire Brigade Employees' Industrial Union of Workers", a 
name which quite unequivocally identifies the union as an 
employee organisation. 

The complete proposals for alteration of the rules were, 
according to a letter from Mr Milton Kirk, Secretary of the 
West Australian Fire Brigade Employees' Industrial Union 
of Workers, in a circular to all members of 21 June 1991, 
intended to bring it into line with the name of a Federal 
union of the same name. This is also the stated purpose of 
the alterations to the rules. 

This matter is required to be dealt with by the Full Bench 
in accordance with certain provisions of the Act by virtue 
of s.62(4) which prescribes that: — 

"Sections 55, 56, and 58 (3) apply, with such 
modifications as are necessary, to and in relation to an 
application by an organization for alteration of a rule 
of a kind referred to in subsection (2)." 

S.59 of the Act provides as follows: — 
"(1) The Full Bench shall not authorize the 

registration of an organization under a name 
identical with that by which any other 
organization has been registered or which by 
reason of its resemblance to the name of 
another organization or body or for any other 
reason is, in the opinion of the Full Bench, 
likely to deceive or mislead any person. 

(2) The registered name shall clearly (our under- 
lining) indicate whether the organization is 
an organization of employers or an organiza- 
tion of employees. 

(3) This section does not prevent the Full Bench 
from authorizing an organization to which a 
certificate has been issued under section 71 
to change its name so as to correspond with 
the name of its Counterpart Federal Body 
under that section." 

There is, however, no evidence before us that a certificate 
has been issued under s.71 of the Act to the applicants. Thus, 
s.59 would not be excluded from applying in this matter for 
that reason above. 

There was an objection lodged by the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, but pursuant to s.58(3) of the Act Mr 
Drake-Brockman, who appeared for the applicant, applied 
to amend by adding a further sub-rule to rule 5 sub-rule (e) 
of the proposed substituted set of rules in the following 
terms: — 

"Persons eligible to be members of the Transport 
Workers Union of Australia pursuant to its eligibility 
rules as at 29 November 1991, other than persons 
employed as set out at subclause (b) paragraph (i), (ii) 
and (iii) of this rule." 

We were informed that on that basis of the amendment 
proposed, the objection was withdrawn. 

A question arises as to whether s.59 applies to an 
application pursuant to s.62(2). It is quite clear that s.62(2) 
evidences the importance which the legislature attaches to 
the names of organisations. It is one of the three limited 
classes of matters where the Full Bench has jurisdiction in 
relation to applications to alter the rules of a registered 
organisation. 

S.62(4) reads as follows: — 
"Sections 55, 56, and 58 (3) apply, with such 

modifications as are necessary, to and in relation to an 
application by an organization for alteration of a rule 
of a kind referred to in subsection (2)." 

S.62(4) does not prescribe that s.59 applies to alterations 
to applications to alter the name of a registered organisation. 
Indeed, no part of the Act makes such a prescription. 

However, it is mandatory as regards registration (see the use 
of the word "shall" and s.3 and s.56 of the Interpretation 
Act 1984). 

S.59(2) of the Act prescribes that the registered name 
shall clearly indicate whether the organisation is an 
organisation of employers or an organisation of employees. 

It would therefore seem that an organisation cannot have 
a registered name which does not comply with that 
mandatory direction. 

Thus, ipso facto, the Full Bench cannot authorise the 
alteration of a name which offends s.59(l), or for that matter 
s.59(2). 

One must read the statute as a whole. It would be absurd 
to read the absence of a reference to s.59 in s.62(4) as 
empowering the Full Bench to authorise upon an alteration 
of rules what it cannot authorise under s.59 upon the 
registration of an organisation. 

Although the expressio unius rule is applied by the courts 
with extreme caution (and, if we may say so, rightly so), this 
is a situation for its proper application. We adopt in that 
regard what the High Court said in Re Australian Broadcast- 
ing Tribunal; ex parte 2HD Pty Ltd (1979) 27 ALR 321 at 
326:- 

"Tbe general rule is that a discretion expressed 
without any qualification is unconfined except in so far 
as it is affected by limitation to be derived from the 
context and scope and purpose of the statute. The fact 
that a discretion relating to a different subject matter 
is confined to a particular consideration provides no 
rational reason for saying that another discretion 
expressed without qualification does not embrace that 
particular consideration." 

This is clearly a case where the context, scope and 
purpose of the Act manifested by s.59 provide a qualifica- 
tion to the discretion to authorise the alteration of the name 
of an organisation by the alteration of a rule. 

One flaw which is discernible here is that the new name 
of the union does not expressly identify whether the 
applicant is a union of employees. It was submitted to us in 
written submissions, which we invited after the hearing of 
this matter, that the word "firefighter" contained in the 
name connotes a worker and the word "union" is defined 
as "a trade union". "Union" is not defined in s.7, the 
definition section of the Act, and a body which is 
registerable under the Act is either an association defined 
as meaning an association that is registered under Division 
4 of Part II, and an "organisation" which is defined to mean 
an "organisation" that is registered under Division 4 of Part 
II. 

What does "clearly" mean in s.59. It is a derivative of 
the adjective "clear". 

Thus, assistance can be derived from a judgment of the 
Supreme Court of New South Wales in Papadopoulos and 
Another v. Goodwin and Another [1982] 1 NSWLR 413 at 
417 per Wootten J in which His Honour said: — 

"The Shorter Oxford Dictionary gives as meanings 
of "clear": "distinct, free from confusion" and 
"evident, plain". Wests, Words and Phrases, vol 7, 
p635 et seq shows that the word "clearly" has been 
frequently used in United States legislation in a variety 
of contexts, including "clearly appear", "clearly 
ascertainable", "clearly establish" and "clearly ex- 
pressed". Again and again the courts have gone back 
to Webster's definition, viz: "in a clear manner; 
without entanglement or confusion; without uncer- 
tainty"." 

In Canada, the Court of Appeal of Ontario has also 
defined the word "clear". In R v. Gibbons [1946] OR 464 
at 490 (Ontario Court of Appeal), per Hope J A, it defined 
the word "clear" in the following dicta: — 

"The adjective "clear" is defined in Murray's New 
English Dictionary, inter alia, as meaning "free from 
doubt". If a matter therefore is "free from doubt", it 
comes perilously near to indicating that a degree of 
proof is required not far removed from "beyond 
reasonable doubt"." 
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Thus, all or any of those meanings connote a certain 
unequivocality as part of the meaning of the word "clear" 
or "clearly". 

Having said that, s.59 provides that a registered name 
shall "clearly" indicate whether the organisation is an 
organisation of employers or an organisation of employees. 
The use of the word "union" in modern industrial terms 
does "clearly" (ie unequivocally) indicate the latter, 
because the connotation of union is more often than not that 
of workers or employees (see s.59(2)), particularly in 
commonly used industrial law parlance. In the circum- 
stances, and for those reasons, we are satisfied that the name 
under which the union will be registered, if this application 
succeeds, does clearly indicate that the applicant organisa- 
tion is an organisation of employees. 

S.59 does not therefore prevent us authorising the 
alteration which enables the altered name to be registered. 

In the event, of course, that the applicant were an 
organisation to which a certificate had been issued under 
s.71 of the Act, the Full Bench would be able to authorise 
the change of name so as to correspond with the name of 
its counterpart federal body and s.59(2) would presumably 
not then apply. However, it was not put to us that there was 
such a certificate issued under s.71. We therefore conclude 
that no such certificate had issued. 

We are satisfied on the material before us that all those 
matters required to be complied with by s.55(4) and s.62(4) 
have been complied with. 

In the circumstances, we will authorise the alterations to 
the name rule and the eligibility rule referred to in the 
application as amended pursuant to s.58(3). 

The new rules will read as follows: — 
" L — Name. 
The name of the Union shall be the "United 

Firefighters Union of Western Australia". 
5. —Eligibility. 

The conditions of eligibility for membership of the 
Union are as follows: 

(a) The membership of the Union is unlimited in 
number. 

(b) Any person who is employed in, or usually 
employed or appointed in or in connection with: 
(1) The prevention, suppression or extinguish- 

ment of fires. 
(2) The protection of life and property through 

the provision of rescue services at the scene 
of accidents, explosions or other emergencies 
other than in the capacity of a registered 
medical practitioner. 

(3) The handling of spillages of toxic or hazard- 
ous materials and the disposal of those in 
emergency situations; or 

(4) The sale, supply, installation, maintenance, 
repair and/or inspection of fire protection 
equipment other than fixed or semi-fixed fire 
protection systems; 

shall be eligible for membership of the Union. 
Without limiting the generality of the forego- 

ing, membership of the Union shall include 
persons referred to in paragraph (b) above em- 
ployed: 

(i) By a Fire Brigades Board, Commission 
or Authority. 

(ii) In the service of any public institution 
or Authority of the State Government 
the duties of which are not materially 
different to those of persons employed 
by a Fire Brigades Board, Commission 
or Authority. 

(iii) In private industry, in any rank, grade or 
classification of industrial Firefighter or 
industrial Fireman or in any employ- 
ment the duties of which are not 
materially different from the duties of 

one of these employments, or in any 
position in respect of which the duties 
are similar to those of persons employed 
by any Fire Brigades Board, Commis- 
sion or Authority. 

(c) Any person who is an elected Officer of the 
Union shall be eligible for membership of the 
Union. 

(d) Notwithstanding the provisions of Sub-Rule 
(b) the Union may at its discretion decline to 
admit to membership any person otherwise 
included within this Rule: 
(1) Who does not make an application as 

required by the Rules, or 
(2) Who does not pay the amount properly 

payable in respect of admission to 
membership, or 

(3) Who is of general bad character. 
(e) Provided, however, that the following per- 

sons shall not be eligible for membership of 
the Union: 
(1) Persons engaged in the following indus- 

tries or callings, namely: timber and 
sawmilling industry; afforestation and 
silviculture; sugar growing; cane cut- 
ting; milling and refining; the manufac- 
ture of chemicals and gases; metalifer- 
ous mining; smelting; reducing and 
refining of ores; mining for brown coal 
including the extraction of the by- 
products; the search and/or drilling for 
hydrocarbons, the production, process- 
ing and transmission of hydrocarbons, 
the distillation of oils and all labour 
incidental thereto; as surface labourers 
engaged about or in connection with all 
brown coal mines; the manufacture and 
milling of paper and all employees other 
than craftsmen or engine drivers en- 
gaged in boring for water or oil or 
engaged in refining such oil or in the 
extraction of the oil products. 

(2) Persons employed as licensed aircraft 
engineers or pilots in civil aviation. 

(3) Persons employed in electrical, elec- 
tronics or similar functions whether as 
tradespersons and their assistants or 
technicians or other sub-professional 
electrical or electronics employees how- 
ever described in or in connection with 
the installation, maintenance, repair 
and/or inspection of fire protection or 
fire fighting equipment. 

(4) Persons engaged in any clerical capacity 
and/or engaged in the occupation of 
shorthand writers and typists and/or on 
calculating, billing or other machines 
designed to perform or assist in per- 
forming any clerical work whatsoever, 
provided that this exclusion shall not 
apply to persons engaged as uniformed 
employees of a public firefighting au- 
thority who are engaged as attendants, 
operators, supervisors or trainees in 
watchrooms or control rooms. 

(5) All persons engaged as salaried Officers 
or in a professional, technical, sales, 
clerical and supervisory capacity em- 
ployed by a gas company. 

(6) Employees of the Department of Con- 
servation and Land Management and 
Water Authority of Western Australia. 

(7) Members of the Western Australian 
Police Force and the Australian Federal 
Police or any successor to those said 
Police Forces; or any persons who are 



in employment and/or training (includ- 
ing those designated or described as 
police cadets) being employment and/or 
training which leads directly to the 
employee and/or trainee being qualified 
for membership of any of the Police 
Forces specified in this paragraph. 

(8) Persons eligible to be Members of the 
Administrative and Clerical Officers' 
Association pursuant to it's eligibility 
rules as at 11 November, 1988 as 
reproduced in Appendix "B" to these 
Rules except those persons eligible to be 
Members of the Federal Firefighters 
Union pursuant to its eligibility rule as 
at 11 November, 1988 as reproduced in 
Appendix "A" to these Rules. 

(9) Persons eligible to be Members of the 
Health and Research Employees' Asso- 
ciation of Australia pursuant to its 
eligibility rules as at 31 May, 1989, as 
reproduced in Appendix "C" of these 
Rules. 

(10) Persons eligible to be Members of the 
Federal Municipal and Shire Council 
Employees' Union of Australia pursu- 
ant to its eligibility rule as at 11 
November, 1988 as reproduced in Ap- 
pendix "D" to these Rules. 

(11) Persons eligible to be Members of the 
Municipal Officers' Association of 
Australia pursuant to its eligibility rule 
as at 11 November, 1988 as reproduced 
in Appendix "E" to these Rules. 

(12) Any person employed by: 
(i) The Crown in right of the State. 

(ii) Any statutory body representing 
the Crown in right of the State; or 

(iii) Any instrumentality or authority 
acting under the control of or on 
behalf of or in the interest of the 
Crown in right of the State; or 

(iv) Any company or corporation in 
which at least fifty per centum of 
the issued shares are held by or for 
or on behalf of or in the interest of 
the Crown in right of the State or 
if there are no issued shares, in 
which the governing body by what- 
ever name called includes nomi- 
nees appointed by or on behalf of 
or in the interests of the Crown in 
right of the State; 

other than by a Fire Brigades Board, 
Commission or Authority. 

(13) Any person employed in an administra- 
tive, clerical or professional capacity 
(other than in any rank, grade or 
classification or Firefighter) by a Fire 
Brigades Board, Commission or Au- 
thority shall not be eligible for member- 
ship of the Union. 

(14) Any person employed: 
(a) By the Western Australian Bush 

Fires Board; or 
(b) As communications officer, trainee 

communications officer, communi- 
cations supervisor, storeman, store 
officer, general assistant and tech- 
nical officer by the Western Aus- 
tralian Fire Brigades Board. 

(15) Any person employed by the Australian 
Public Service, the service of any public 
institution or authority of the Australian 
Government whether such service as is 
the Australian Public Service or not. 

(16) Persons eligible to be members of the 
Transport Workers Union of Australia 
pursuant to its eligibility rules as at 29 
November 1991, other than persons 
employed as set out at subclause (b) 
paragraph (i), (ii) and (iii) of this rule." 
Order accordingly 

Appearances: Mr A L Drake-Brockman (of Counsel) and 
with him 
Ms M Gardiner on behalf of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Fire Brigade Employees' Industrial Union 

of Workers. 
No 1256 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER S. A. KENNEDY 
COMMISSIONER C. B. PARKS. 

14 February 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 29th day of November 1991 and having heard 
Mr A L Drake-Brockman (of Counsel) on behalf of the 
applicant, and the Full Bench having reserved its decision 
on the matter and reasons for decision being delivered on 
the 11th day of February 1992 wherein it was found that the 
application should be granted, it is this day, the 14th day of 
February 1992, ordered that the Registrar be authorised to 
register the alterations to the rules of the abovenamed 
applicant organisation as set out in Schedule A which is 
annexed hereto. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

IL.S.l Commissioner. 

This is the Schedule referred to as "Schedule A" in the 
Order in Application No. 1256 of 1991. 

Schedule A. 

" 1. —Name. 
The name of the Union shall be the "United Firefighters 

Union of Western Australia". 

5. —Eligibility. 
The conditions of eligibility for membership of the Union 

are as follows: 
(a) The membership of the Union is unlimited in 

number. 
(b) Any person who is employed in, or usually 

employed or appointed in or in connection with: 
(1) The prevention, suppression or extinguish- 

ment of fires. 
(2) The protection of life and property through 

the provision of rescue services at the scene 
of accidents, explosions or other emergencies 
other than in the capacity of a registered 
medical practitioner. 

(3) The handling of spillages of toxic or hazard- 
ous materials and the disposal of those in 
emergency situations; or 

(4) The sale, supply, installation, maintenance, 
repair and/or inspection of fire protection 
equipment other than fixed or semi-fixed fire 
protection systems; 

shall be eligible for membership of the Union. 
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Without limiting the generality of the forego- 
ing, membership of the Union shall include 
persons referred to in paragraph (b) above em- 
ployed: 

(i) By a Fire Brigades Board, Commission or 
Authority. 

(ii) In the service of any public institution or 
Authority of the State Government the duties 
of which are not materially different to those 
of persons employed by a Fire Brigades 
Board, Commission or Authority. 

(iii) In private industry, in any rank, grade or 
classification of industrial Firefighter or 
industrial Fireman or in any employment the 
duties of which are not materially different 
from the duties of one of these employments, 
or in any position in respect of which the 
duties are similar to those of persons em- 
ployed by any Fire Brigades Board, Commis- 
sion or Authority. 

(c) Any person who is an elected Officer of the Union 
shall be eligible for membership of the Union. 

(d) Notwithstanding the provisions of Sub-Rule (b) 
the Union may at its discretion decline to admit 
to membership any person otherwise included 
within this Rule: 
(1) Who does not make an application as 

required by the Rules, or 
(2) Who does not pay the amount properly 

payable in respect of admission to member- 
ship, or 

(3) Who is of general bad character. 
(e) Provided, however, that the following persons 

shall not be eligible for membership of the Union: 
(1) Persons engaged in the following industries 

or callings, namely: timber and sawmilling 
industry; afforestation and silviculture; sugar 
growing; cane cutting; milling and refining; 
the manufacture of chemicals and gases; 
metaliferous mining; smelting; reducing and 
refining of ores; mining for brown coal 
including the extraction of the by-products; 
the search and/or drilling for hydrocarbons, 
the production, processing and transmission 
of hydrocarbons, the distillation of oils and 
all labour incidental thereto; as surface 
labourers engaged about or in connection 
with all brown coal mines; the manufacture 
and milling of paper and all employees other 
than craftsmen or engine drivers engaged in 
boring for water or oil or engaged in refining 
such oil or in the extraction of the oil 
products. 

(2) Persons employed as licensed aircraft engi- 
neers or pilots in civil aviation. 

(3) Persons employed in electrical, electronics or 
similar functions whether as tradespersons 
and their assistants or technicians or other 
sub-professional electrical or electronics em- 
ployees however described in or in connec- 
tion with the installation, maintenance, repair 
and/or inspection of fire protection or fire 
fighting equipment. 

(4) Persons engaged in any clerical capacity 
and/or engaged in the occupation of short- 
hand writers and typists and/or on calculat- 
ing, billing or other machines designed to 
perform or assist in performing any clerical 
work whatsoever, provided that this exclu- 
sion shall not apply to persons engaged as 
uniformed employees of a public firefighting 
authority who are engaged as attendants, 
operators, supervisors or trainees in 
watchrooms or control rooms. 

(5) All persons engaged as salaried Officers or 
in a professional, technical, sales, clerical 
and supervisory capacity employed by a gas 
company. 

(6) Employees of the Department of Conserva- 
tion and Land Management and Water 
Authority of Western Australia. 

(7) Members of the Western Australian Police 
Force and the Australian Federal Police or 
any successor to those said Police Forces; or 
any persons who are in employment and/or 
training (including those designated or de- 
scribed as police cadets) being employment 
and/or training which leads directly to the 
employee and/or trainee being qualified for 
membership of any of the Police Forces 
specified in this paragraph. 

(8) Persons eligible to be Members of the 
Administrative and Clerical Officers' Asso- 
ciation pursuant to it's eligibility rules as at 
11 November, 1988 as reproduced in Appen- 
dix "B" to these Rules except those persons 
eligible to be Members of the Federal 
Firefighters Union pursuant to its eligibility 
rule as at 11 November, 1988 as reproduced 
in Appendix "A" to these Rules. 

(9) Persons eligible to be Members of the Health 
and Research Employees' Association of 
Australia pursuant to its eligibility rules as at 
31 May, 1989, as reproduced in Appendix 
"C" of these Rules. 

(10) Persons eligible to be Members of the 
Federal Municipal and Shire Council Em- 
ployees' Union of Australia pursuant to its 
eligibility rule as at 11 November, 1988 as 
reproduced in Appendix "D" to these Rules. 

(11) Persons eligible to be Members of the 
Municipal Officers' Association of Australia 
pursuant to its eligibility rule as at 11 
November, 1988 as reproduced in Appendix 
"E" to these Rules. 

(12) Any person employed by: 
(i) The Crown in right of the State. 

(ii) Any statutory body representing the 
Crown in right of the State; or 

(iii) Any instrumentality or authority acting 
under the control of or on behalf of or 
in the interest of the Crown in right of 
the State; or 

(iv) Any company or corporation in which 
at least fifty per centum of the issued 
shares are held by or for or on behalf of 
or in the interest of the Crown in right 
of the State or if there are no issued 
shares, in which the governing body by 
whatever name called includes nomi- 
nees appointed by or on behalf of or in 
the interests of the Crown in right of the 
State; 

other than by a Fire Brigades Board, Com- 
mission or Authority. 

(13) Any person employed in an administrative, 
clerical or professional capacity (other than 
in any rank, grade or classification or 
Firefighter) by a Fire Brigades Board, Com- 
mission or Authority shall not be eligible for 
membership of the Union. 

(14) Any person employed: 
(a) By the Western Australian Bush Fires 

Board; or 
(b) As communications officer, trainee 

communications officer, communica- 
tions supervisor, storeman, store officer, 
general assistant and technical officer 
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by the Western Australian Fire Brigades 
Board. 

(15) Any person employed by the Australian 
Public Service, the service of any public 
institution or authority of the Australian 
Government whether such service as is the 
Australian Public Service or not. 

(16) Persons eligible to be members of the 
Transport Workers Union of Australia pursu- 
ant to its eligibility rules as at 29 November 
1991, other than persons employed as set out 
at subclause (b) paragraph (i), (ii) and (iii) of 
this rule." 

FULL BENCH—UNIONS— 
Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Collieries' Staff Association, Western 

Australian Branch and The Collie District Deputies' Union 
of Workers 

No. 1574 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 

COMMISSIONER C B PARKS. 
5 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application brought by The 
Australian Collieries' Staff Association, Western Australian 
Branch and The Collie District Deputies' Union of Workers 
for the registration of a new organisation to be known as 
"The Australian Collieries' Staff Association, Western 
Australian Branch". 

Leave was sought by Griffin Coal Mining Company Pty 
Ltd and Western Collieries Ltd to intervene. However, 
unless we were persuaded otherwise, the notices of grounds 
of intervention do not reveal that there was likely to be any 
adverse effect upon the rights or interests of the applicants 
for leave to intervene, and it seemed to us, therefore, in the 
absence of cogent argument to the contrary, that no 
sufficient interest as described in Gaims and Dempsey v. 
RANF 69 WAIG 2343 was demonstrated. We therefore 
refused leave to intervene. 

No objection was taken to the registration or the name 
which would seem to us to clearly indicate that it is an 
employee organisation, the word "staff" appearing in the 
name. 

In fact, there was an objection lodged by the Coal Miners' 
Industrial Union of Workers of Western Australia, Collie 
which was purported to be withdrawn by that union by letter 
on 4 February 1992. Leave is given to withdraw insofar as 
that is necessary. We should add that there was no 
appearance by or on behalf of that union. In any event, 
pursuant to our decision in The Forest Products, Furnishing 
and Allied Industries Industrial Union of Workers, WA 70 
WAIG 3974 the objection was based on: — 

(1) The applicants not following the correct proce- 
dures. 

(2) That the purported objector union had constitu- 
tional coverage for "any worker directly engaged 
in or about a mine", but were not competent 
objections. 

However, we are satisfied, upon the material put before 
us, by way of documents and by uncontroverted statements 
from the bar table, as follows: — 

(1) That the rules of the proposed new organisation 
are such that the only persons eligible for 
membership of the new organisation will be 
persons who, if the amalgamating organisations 
had remained in being, would have been eligible 
for membership of at least one of the amalgamat- 
ing organisations. 

(2) That the application under this section was made 
under the respective seals of the amalgamating 
organisations and were signed by the Secretary 
and Principal Executive Officer of each of those 
organisations. 

(3) That the provisions of Division 4 of Part II of the 
Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") have been 
complied with. 

(4) That, in particular, those provisions which are 
apposite contained in s.53(l), s.54(l) and s.55(5) 
of the Act are complied with by the rules of the 
proposed organisation. 

(5) That the provisions of s.72(l) of the Act have 
therefore been complied with, and the new 
organisation, The Australian Collieries' Staff 
Association, Western Australian Branch, may be 
registered by the authority of this Full Bench. 

We so order. 

Appearances: Mr D H Schapper (of Counsel) on behalf of 
the applicant. 

Mr T H F Caspersz (of Counsel) seeking leave to 
intervene on behalf of Griffin Coal Mining Company Pty 
Ltd. 

Mr G E Bull as agent on behalf of Western Collieries Ltd 
as intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Collieries' Staff Association, Western 
Australian Branch 
No. 1574 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER C B PARKS. 

18 February 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 17th day of February 1992 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicant, 
Mr T H F Caspersz (of Counsel) seeking leave to intervene 
on behalf of Griffin Coal Mining Company Pty Ltd and Mr 
G E Bull as agent on behalf of Western Collieries Ltd as 
intervener, and having determined that reasons for decision 
will issue at a future date, it is this day, the 18th day of 
February 1992, ordered as follows: — 

(1) That the applications herein by Griffin Coal 
Mining Company Pty Ltd and Western Collieries 
Ltd to intervene in this application be and are 
hereby dismissed. 

(2) That the Registrar be and is hereby authorised to 
register a new organisation, "The Australian 
Collieries' Staff Association, Western Australian 
Branch" in accordance with s.72(l) of the 
Industrial Relations Act 1979 (as amended). 
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(3) That those rules attached to the application herein 
filed on the 7th day of October 1991 and marked 
as folio 11 and signed by the President and dated 
the 17th day of February 1992, be and are declared 
to be, the rules of the said organisation, The 
Australian Collieries' Staff Association Western 
Australian Branch. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Collieries' Staff Association, Western 
Australian Branch and The Collie District Deputies' Union 

of Workers 

No. 1574 of 1991. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 

COMMISSIONER C B PARKS. 

20 February 1992. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 17th day of February 1992 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicants, 
Mr T H F Caspersz (of Counsel) seeking leave to intervene 
on behalf of Griffin Coal Mining Company Pty Ltd and Mr 
G E Bull as agent on behalf of Western Collieries Ltd as 
intervener, and having determined that reasons for decision 
will issue at a future date, it is this day, the 20th day of 
February 1992, ordered as follows: — 

(1) That the applications herein by Griffin Coal 
Mining Company Pty Ltd and Western Collieries 
Ltd to intervene in this application be and are 
hereby dismissed. 

(2) That the Registrar be and is hereby authorised to 
register a new organisation, "The Australian 
Collieries' Staff Association, Western Australian 
Branch" in accordance with s.72(l) of the 
Industrial Relations Act 1979 (as amended). 

(3) That those rules attached to the application herein 
filed on the 7th day of October 1991 and marked 
as folio 11 and signed by the President and dated 
the 17th day of February 1992, be and are declared 
to be, the rules of the said organisation, The 
Australian Collieries' Staff Association, Western 
Australian Branch. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunnings and Others. 
Nos. 637-639 of 1991. 

Clerks' (Commercial, Social & Professional Services) 
Award (No. 14 of 1972) 

Clerks (Timber) Award (No. 61 of 1947) and 
Clerks' (Wholesale & Retail Establishments) Award 

No. 38 of 1947. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

20 February 1992. 
Reasons for Decision. 

CHIEF COMMISSIONER: These are the unanimous Rea- 
sons for Decision of the Commission in Court Session. 

The Applicant Union, the Federated Clerks' Union of 
Australia, Industrial Union of Workers, W.A. Branch 
("F.C.U.") seeks to amend the Scope clauses, and to 
include Trade Union Training Leave clauses, in the Clerks' 
(Commercial, Social & Professional Services) Award No. 
14 of 1972, Clerks (Timber) Award No. 61 of 1947 and the 
Clerks' (Wholesale & Retail Establishments) Award No. 38 
of 1947. The union sought to proceed at this time only in 
relation to its Scope clause claims. 

These applications are considered necessary in order to 
progress award restructuring in these major clerical awards 
in this state. The F.C.U. proposes to move from age-based 
wage rates to skill related career structures. The implications 
of this are the possibility of significant wage increases for 
some employees (and therefore the necessity to address the 
requirements of the Special Case Principle) and the need to 
redefine award classifications based on clerical functions. It 
is this latter aspect of structural reform which has prompted 
the applications presently under consideration. Current 
terminology within the award is said to be outmoded. 

The respective respondents to the awards oppose amend- 
ments proposed by the F.C.U and argue for the acceptance 
of their counter proposals. The following tables summarise 
the respective positions in comparison with existing award 
provisions in each of the awards. 

Clerks' (Wholesale & Retail Establishments) Award 
No. 38 of 1947. 

Existing Award Provision 

4. — Scope. 
This award shall apply to all workers employed as clerks 

(including telephone attendants and messengers where such 
workers do clerical work) in wholesale and retail establish- 
ments as carried on by the respondents engaged in the 
industries shown in column 1 of the schedule annexed 
hereto. 

This award shall not apply to any State trading concern. 

Federated Clerks Union 
Proposal (As Amended). 

4. — Scope. 
This award shall apply to all employees wholly or 

partially engaged in a clerical and/or administrative capacity 
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and without limiting the generality of the foregoing all 
persons engaged in "the occupation of" shorthand typist 
and writers and/or in the operation of any machine designed 
to perform or assist in the performance of clerical or 
administrative functions and/or the processing, provision, 
storage, receipt, transmittance, transcription of information 
by any means and messengers where such employees do 
clerical work in wholesale and retail establishments as 
carried on by the respondents engaged in the industries 
shown in the schedules annexed hereto. 

This award shall not apply to: 
(i) any person who is a proprietor, director or 

manager of a company, business or undertaking or 
a person to whom he or she has delegated the right 
to engage and terminate the employment of his or 
her employees, or 

(ii) any State trading concern. 

Respondents Counter 
Proposal 

4. — Scope. 
This Award shall apply to all employees engaged 

substantially in clerical work (as defined) and/or in office 
administration (as defined) in wholesale and retail establish- 
ments as carried on by the respondents engaged in the 
industries shown in the schedules annexed hereto. 

This Award shall not apply to 
(i) any State trading concern, or 

(ii) any person who is a proprietor, director or 
manager (as defined) of a company, business or 
undertaking or a person to whom he or she has 
delegated the right to engage and terminate the 
employment of his or her employees. 

6. — Definitions. 
For the purpose of this Award — 

(1) "Adult" shall mean a worker twenty-one years of 
age and over, or a worker who is in receipt of the 
prescribed adult rate of pay. 

(2) "Double time" for the purpose of this Award 
means twice the prescribed rate of wage. 

(3) "Wholesale establishment" shall mean any ware- 
house or place where goods are exclusively or 
principally sold for resale and/or where goods are 
sold for consumption and/or use in other busi- 
nesses. 

(4) "Retail Establishment" shall mean any establish- 
ment where retail mercantile business is exclu- 
sively or principally carried on. 

6. Definitions. 
"Clerical work" means work which is wholly or 

principally related to recording and production of documents 
by writing or machine, the processing, provision, storage, 
receipt, transmittance, transcription or information by any 
means in the manner required by the establishment, 
providing that it does not include the work performed by any 
person who may occasionally perform clerical work 
ancilliary to their managerial, professional, technical or 
trade related work. 

"Office administration" means the conducting, undertak- 
ing and supervision of clerical work (as defined) in or for 
an office (as defined). 

"Office" means a place where a business is transacted 
or a service is supplied. 

"Manager" means a person who attends to managerial 
duties and who is in charge of the establishment or section 
thereof and/or who directs and supervises operations in 
connection with such establishment or section thereof and/or 
who has the right to engage and terminate employees and/or 
who has the direct accountability for the profit or loss of the 
establishment or a section thereof. 

Clerks' (Timber) Award 
No. 61 of 1947. 

Existing Award Provision 
4. — Scope. 

This Award shall apply to all workers employed as clerks 
(including telephone attendants and messengers where such 
workers do clerical work) in establishments as carried on by 
the respondents shown in the Schedule annexed hereto. This 
Award shall not apply to any State Trading Concern. 

Federated Clerks Union 
Proposal 

4. — Scope. 
This award shall apply to all employees engaged in a 

clerical and/or administrative capacity and without limiting 
the generality of the foregoing all persons engaged in "the 
occupation of" shorthand typist and writers and/or on any 
machine designed to perform or assist in the performance 
of clerical or administrative functions and/or the processing, 
provision, storage, receipt, transmittance, transcription of 
information by any means and persons engaged as telephone 
attendants and messengers where such employees do 
clerical work by the respondents shown in the schedule 
annexed hereto.This award shall not apply to: 

(i) any person who is a proprietor, director or 
manager of a company, business or undertaking or 
a person to whom he or she has delegated the right 
to engage and terminate the employment of his or 
her employees, or 

(ii) any State trading concern. 

Respondents Counter 
Proposal 

4. — Scope. 
This Award shall apply to all employees engaged 

substantially in clerical work (as defined) in office admini- 
stration (as defined) in the establishments respondent to this 
award as shown in the schedule annexed to this award. 

Provided that this award shall not apply to any person who 
is a proprietor, director or manager (as defined) of a 
company, business or undertaking or a person to whom has 
been delegated the right to engage and terminate the 
employment of employees, 

or; 
to any State Trading concern. 

5. — Definitions. 
For the purpose of this Award: — 

(a) "Adult" shall mean a worker twenty-one (21) 
years of age and over, or a worker who is in receipt 
of the prescribed adult rate of pay. 

(b) "Double time" means twice the prescribed rate 
of wage. 

6. Definitions. 
Include the following: 
"clerical work" means work which is wholly or 

principally related to recording and production of documents 
by writing or machine, the processing, provision, storage, 
receipt, transmittance, transcription of information by any 
means in the manner required by the establishment, 
providing that it does not include the work performed by any 
person who may perform clerical duties ancilliary to their 
managerial, professional, technical or trade related work. 

"office administration" means the conducting, undertak- 
ing and supervision of clerical work (as defined) in or for 
an office (as defined). 

"office" means a place where a business is transacted or 
a service is supplied. 

"manager" means a person who attends to managerial 
duties and who is in charge of the establishment or section 
thereof and/or who directs and supervises operations in 
connection with such establishment or section thereof and/or 
who has the right to engage and terminate employees and/or 
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who has the direct accountability for the profit or loss of the 
establishment or a section thereof. 

Clerks' (Commercial, Social & Professional Services) 
Award. 

No. 14 of 1972. 

Existing Award Provision 

4. — Scope. 
This award shall apply to all workers employed in the 

clerical callings mentioned herein (including telephone 
attendants and messengers where such worker does clerical 
work) by those employers named and engaged in the 
industry set out in Schedule "A" hereto, provided that it 
shall not apply to workers employed in the callings of Dental 
Assistant and or Dental Receptionist under the Dental 
Technicians' and Attendant/Receptionists' Award 1982. 

Federated Clerks Union 
Proposal 

4. — Scope. 
This award shall apply to all employees engaged in a 

clerical and/or administrative capacity and without limiting 
the generality of the foregoing all persons engaged in "the 
occupation of" shorthand typist and writers and/or any 
machine designed to perform or assist in the performance 
of clerical or administrative functions and/or the processing, 
provision, storage, receipt, transmittance, transcription of 
information by any means and persons engaged as telephone 
attendants and messengers where such employees do 
clerical work by those employers "named and engaged in 
the industry set out" in Schedule 'A' hereto. 

This award shall not apply to: 
(i) any person who is a proprietor, director or 

manager of a company, business or undertaking or 
a person to whom he or she has delegated the right 
to engage and terminate the employment of his or 
her employees, or 

(ii) to employees employed in the callings of Dental 
Assistants and/or Dental Receptionist under the 
Dental Technicians and Attendant/ Receptionist 
Award 1982. 

Respondents Counter 
Proposal (As Amended) 

4. — Scope. 
This Award shall apply to all employees engaged 

substantially in clerical work (as defined) in office admini- 
stration (as defined) in the establishments of the employers 
named and engaged in the industries shown in the schedules 
annexed to this award. 

Provided that this award shall not apply to any person who 
is a proprietor, director or manager (as defined) of a 
company, business or undertaking or a person to whom has 
been delegated the right to engage and terminate the 
employment of employees, 

or; 
employees employed in the callings of Dental Assistant 

and/or Dental Receptionist under the Dental Technicians' 
and Attendant/Receptionists Award 1982. 

6. — Definitions. 
"Adult" means any worker twenty-one years of age and 

over, or a worker who is in receipt of the prescribed adult 
rate of pay. 

"Establishment" shall mean any place, location or 
address where a respondent to the award has established an 
office or place of business. 

This Award shall apply to all workers employed as clerks 
(including telephone attendants and messengers where such 
workers do clerical work) in establishments as carried on by 
the respondents shown in the Schedule annexed hereto. This 
Award shall not apply to any State Trading Concern. 

6. Definitions. 
Include the following: 
"clerical work" means work which is wholly or 

principally related to recording and production of documents 
by writing or machine, the processing, provision, storage, 
receipt, transmittance, transcription of information by any 
means in the manner required by the establishment, 
providing that it does not include the work performed by any 
person who may perform clerical duties ancilliary to their 
managerial, professional, technical or trade related work. 

"office administration" means the conducting, undertak- 
ing and supervision of clerical work (as defined) in or for 
an office (as defined). 

"office" means a place where a business is transacted or 
a service is supplied. 

"manager" means a person who attends to managerial 
duties and who is in charge of the establishment or section 
thereof and/or who directs and supervises operations in 
connection with such establishment or section thereof and/or 
who has the right to engage and terminate employees and/or 
who has the direct accountability for the profit or loss of the 
establishment or a section thereof. 

In the applicant's view it is fundamental to change under 
structural efficiency to recognise that existing wage classifi- 
cations in awards the subject of these applications do not 
adequately meet the needs of industry or employees. To 
achieve this it is necessary to implement classification 
structures based on clearly defined skill levels which 
facilitate broad banding of functions and multi-skilling. It 
is argued that this in turn requires the scope clauses of these 
awards which in their present terms reflect the clerical 
functions identified in the 1940's, to be amended to 
recognise and accommodate the dimensions and develop- 
ments of these duties in modern industry. Without this, it is 
submitted, it would be difficult to give expression to skill 
related wage structures. It is argued that the current 
aged-based wage structure for clerks has given rise to 
inequities within industry in this state. In addressing the 
need to establish skill related wage structures through 
structural efficiency, comments made by the Full Bench of 
the Australian Industrial Relations Commission in the April 
1991 National Wage Case are said to be apposite to 
circumstances in these awards; 

"The Commission also emphasised that successful 
implementation of these measures could and would be 
inhibited by irregularities in award rates of pay that had 
occurred over the decades. These irregularities had 
been exacerbated by the attitudes of the parties to 
award, and particularly the attitudes of unions to 
absorption and changes in relativities. As the Commis- 
sion pointed out: 

"The result is there exist in federal awards 
widespread examples of the prescription of differ- 
ent rates of pay for employees performing the 
same work but this is only part of the problem. For 
too long there have existed inequitable relation- 
ships among various classifications of employees. 
That this situation exists can be traced to features 
of the industrial relations system such as different 
attitudes adopted in relations to the adjustment of 
minimum rates and paid rates awards; different 
attitudes taken to the inclusion of overaward 
elements in awards, be they minimum rates or 
paid rates awards; the inclusion of supplementary 
payments in some awards and not others; and the 
different attitudes taken to consent arrangements 
and arbitrated awards. 

There is a further dimension to the problem. 
Employers have introduced and will continue to 
introduce wage relativities both as between 
employees employed under the same award and 
employees covered by other awards in a particular 
establishment. These relativities can vary from 
workplace to workplace and may bear no resem- 
blance to the relativities set in the award or awards 
concerned." 

(National Wage Case April 1991 P 19-20) 
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In the amendments proposed the Applicant Union claims 
not to have extended the Scope of the awards but merely to 
have clarified the range of functions which are performed 
by employees. The redrafted clauses are said to be consistent 
with the Constitution under the Rules And Standing Orders 
of the Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch which provides that — 

"Constitution" The Union shall consist of persons, 
male or female, engaged in any clerical capacity 
including telephonists, or in the occupation of short- 
hand writing or typing or on calculating, billing or other 
machines designed to perform, or assist in performing 
any clerical work whatsoever within the state of 
Western Australia, but excepting that proportion of the 
state within the 20th and 26th parallels of latitude and 
125th and 129th meridians of longitude. 

Provided that no person shall be a member who is 
not a worker within the meaning of the "Industrial 
Arbitration Act 1912—1941". 

It is submitted that the proposed Scope clauses do not 
seek "to affect in any way the employers respondent to the 
award or to reduce the number of employers respondent to 
the awards" (Transcript p 30). The amendments merely 
clarify the terminology. Similarly it is intended that those 
employees already covered by the awards will continue to 
come within their scope. The Union states that it is 
attempting to provide guidance to employers in the 
application of the awards but not to limit that application 
(Transcript p 70). The F.C.U. emphasises that consistent 
with its constitution it is not seeking to cover "those persons 
who have specialised professional knowledge who are 
substantially engaged in that profession" (Transcript p 73). 
In total the Union promotes the amendments as being within 
the limits of the scope of the awards that presently apply and 
accommodates the need of industry. Against this it 
characterises the employers' proposals as attempts to limit 
award coverage through narrow definitions. 

In support of the positions adopted in each award, the 
union cites the national approach that its federal and other 
State registered bodies have taken elsewhere in Australia. 
This it argues has been endorsed by other tribunals albeit 
within the context of addressing particular applications but 
which ultimately facilitates the implementation of Structural 
Efficiency. It is, in the opinion of the F.C.U., proper to 
consider the identification of clerical functions within the 
national context given the importance of clerical rates in 
industry generally and the nature of duties performed in 
industry and commerce throughout the nation. It is argued 
that there is no difference between the skills of a clerk in 
this state and those employed in New South Wales, 
Queensland or Victoria. Indeed the standard of curriculum 
in education institutions throughout Australia is said to be 
evidence of this. 

It is submitted that the approach to be taken when the 
scope of "clerical work', the duties of a "clerk" or the 
limits of "clerical capacity" are being considered is that 
which is expressed by Sheldon J. in Federated Clerks' Union 
of Australia, N.S.W. Branch v. Australian Workers Union 
(1971) 71 AR.(N.S.W.) 419 at 421. 

"The Commission has described the phrase 'in any 
clerical capacity' as 'a wide one', although not without 
limitations, and as one of 'indefinite meaning' (Ac- 
countants and Secretaries Case (1955) A.R. 505 at 
518). I do not regard it as proper to read it down 
because the rule specifies a few special classes of work 
as being included in it. This phrase, in my view, must 
be read against the background of the way industry has 
developed and is now conducted. Clerical work in 
industry has long since moved from the Dickensian era 
of the high stool and the quill pen. The voice and the 
mind are now part of clerical stock in trade. So is the 
acceptance of responsibility and the exercise of 
discretion. The conception is fluid and progressive and 
recourse to a dictionary gives only partial help. It is 
impossible, and in any event it would be undesirable, 
to attempt to devise a code as to what in the setting of 
industry today can fairly be regarded as clerical work. 
But too fine a tooth comb should not be used in solving 

this question in particular cases. Obviously all employ- 
ees in an office are not engaged in a clerical capacity. 
It is clear that professional employees are not nor are 
those who are truly and basically executive officers. 
But an employee does not cease to be employed in a 
clerical capacity merely because his work includes 
many administrative and non-recording functions. No 
doubt there are cases near the border which would be 
difficult to determine but in general, and subject to 
some special categories, those who are in a subordinate 
position but are engaged in the ordinary work of office 
administration are, in my opinion, prima facie covered 
by this constitution rule. Although it is not decisive, it 
would be unreal to ignore the categories of work which 
for many years have been covered by many awards 
relating to clerk. These categories are very varied 
indeed and have been described in a number of 
judgements.... 

But the salient point is that for years clerical work 
has been regarded for industrial purposes as including 
more than mere recording and covers work of different 
kinds which no doubt leads to or results from recording 
but in fact is part of the general office administration 
system. That is why I deprecate dividing office 
functions too strictly by attempting to quantify the 
recording done by different members of the team and 
using this as the test. There are also a number of 
specialist awards covering clerks which again deal with 
a varied range of work. The matter, however, is a 
question of fact to be decided in each case and having 
examined the work ..." 

The applicant union also cites the comments of Swan C. 
of the Queensland Industrial Relations Commission in 
Federated Clerks Union (Central and Southern Queensland 
Branch) Union of Employees and Another v. Queensland 
Confederation of Industry Limited, Union of Employers and 
Others (No. R 3 — 3 1989, 27th June 1991) as an expression 
of the contemporary perspective of the nature of clerical 
callings to be followed. 

"There has been considerable judicial and Commis- 
sion commentary touching upon the question of scope 
and depth of coverage in the clerical area. Suffice to 
say, that I accept that the thrust of the commentary 
views the role of clerical workers in industry generally 
as ever changing with advances in education, proce- 
dures and technology. With regard to education alone, 
it would be accepted that the educational background 
of many involved in office clerical work today would 
vary dramatically from what was perceived to be 
normal ten or more years ago. Coupled with this, would 
be resultant advanced skills and responsibilities of the 
employee working in tandem with advances in technol- 
ogy." 

Consistent with the approach promoted by Sheldon J. (op 
cit) and the meaning of "clerk" in a series of cases 
(Voigtsburger v. Council of the Shire of Pine Rivers (1980) 
49 FLR 391, Pritchard v. Krantz and Hazeldine (1984) AILR 
25, Gilbert v. Maddern (1978) AILR 482, Golden Bowl 
Sports Centre Pty Ltd v. Kingston (1979) IAS Current 
Review 176 and Tucker v. Rising Sun Towing Service Pty 
Ltd (1983) 50 SAIR 623) this Commission should be 
persuaded to adopt an expansive approach to the way in 
which the scope of the awards the subject of these 
applications should be varied. This is not to say that the 
scope will have been extended but merely that the scope 
reflects the extent of clerical functions within modem 
industry. 

It was argued by the applicant union that an understanding 
of the role of a clerk should be significantly influenced by 
prior conclusions of both arbitrary and judicial tribunals. 
This was an approach endorsed by McCusker J. of the 
Industrial Court of South Australia in the Interpretation of 
an Award, Clerks' (S.A.) Award (no. 115 of 1988 and No. 
134 of 1973 21st October 1988) (See page 9). The F.C.U. 
also adopts the reasoning of McCusker J. in that Case to 
reflect what it sees as the restrictive approach followed by 
Burt C.J. in Federated Clerks Union (W.A.) v. Cary (57 
WAIG 585) with respect to the test applied to determine the 
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substantive functions of an employee's job which included 
clerical duties. McCusker J. considers that a dictionary 
definition of "clerk' gives "only partial help" for the 
purpose of the construction of the scope clause (also see 
Sheldon J. op cit). He goes on to state: — 

"... Secondly Burt C.J. adopted counsel's concession 
that the common thread which runs through the 
function of a clerk is the recording of information. 
Sheldon J. concludes for industrial purposes, clerical 
work includes more than the mere recording and covers 
work of different kinds which no doubt leads to or 
results from recording, but in fact is part of general 
office administration. He deprecated attempts to quan- 
tify the recording done by different members of the 
office and using this as the yard stick. Burt C.J. 
however, then made the following deduction at 586: — 

If that is right, and I see no reason for supposing 
that it is wrong, then one judges the question as 
it may arise in any particular case simply by 
finding as a fact what it is that the worker was 
employed to do and then deciding whether upon 
the facts so found he was employed to 'make 
written entries, keep accounts' and other work of 
that character ... 

If in substance the worker's job is to write and 
the job is done when the writing has been done he 
is a clerk, but if in substance the writing done by 
the worker is but a step taken in the doing by him 
or something extending beyond it then he is not.' 

In contrast to that, and concerning himself with the 
modern manifestation and common usage of the term, 
Sheldon J. adds as central to clerical functions the 
voice, the exercise of mind, responsibility and discre- 
tion though in a subordinate position and engaged in 
the ordinary work of office administration. Sheldon J.'s 
focus is general office administration system subject to 
the qualification of professional or truly executive 
officers working within an office. No doubt his dicta 
permits exclusion of others concerned with the general 
office administrative system and I understand him to 
acknowledge that by his caution against attempting to 
devise a code or define the actual occupations that will 
fall within the concept of clerical. It is worth noting 
however that Brinsden J. in Gary's Case, while again 
apparently placing considerable reliance on dictionary 
sources, makes reference to Sheldon J.'s dicta and 
concludes on the facts in that case that the work Mrs 
Gary did, other than some ancillary clerical duties, was 
not work which could be said to be or form part of 
general office administration but rather the occupation 
of land salesman. To that extent Brinsden J. would 
appear to have acknowledged the appropriateness of 
Sheldon J.'s approach. 

Having concluded that the approaches in the two 
decisions are different, I have also concluded that I 
should follow the line and approach of Sheldon J. I do 
this firstly because it seems to me Sheldon J. is correct 
in applying the modern context to the term and a 
dynamic appreciation of the occupation is more likely 
to be the intent of the award maker—see Olsson P. in 
the University of Adelaide Non-Academic Staff (Pre- 
liminary Issues) Case 95 at 119. As was stated in 
Co-Operative Bulk Handling Ltd v. Waterside Workers 
Federation of Australia (1980) 49 FLR 355 to do 
otherwise than construe in accordance with current 
denotation would create serious restrictions upon the 
effectiveness of organisations and the objects of the 
Act. But also the approach of Sheldon J. has been 
preferred, as the cases indicate, by the preponderance 
of subsequent authority including a number of judge- 
ments of the Federal Court in its Industrial Division, 
by Macken J. of the New South Wales Industrial 
Commission, the Industrial Appeals Court of Victoria 
and the Industrial Commission of Victoria. Leckie J. 
i>i the Industrial Appeal Court of Victoria in preferring 
the approach of Sheldon J., described the view of the 
Western Australian Court as 'too restricted'. I acknowl- 
edge both cases were referred to by Olsson P. in The 

University of Adelaide Non-Academic (Preliminary 
Issues) Case (supra) (at 124) without making distinc- 
tion, but I do not understand His Honour to have 
rejected the correctness of the Sheldon J. dicta." 

The applicant union has drafted the proposed amendments 
to the scope clauses on the premise that those employed in 
a clerical capacity perform duties of an administrative nature 
which extend beyond the mere recording of information and 
that they do not necessarily occupy subordinate roles in an 
office. Tlie limitation set out by way of exclusion in each 
proposal as "any person who is a proprietor, director or 
manager of a company, business or industry or a person to 
whom he or she has delegated the right to engage and 
terminate the employment of his or her employees" has 
been taken from the Federal clerical awards in the aluminum 
industry (See Print J. 1640. Alcoa Australia Ltd v. Federated 
Clerks Union of Australia). 

The proposals are claimed to be consistent with organisa- 
tional structures in industry and are aimed at accommodat- 
ing the hierarchy of managerial and supervisory levels 
which are a feature of businesses and which are significantly 
more complex than those which applied in the 1940*s when 
the scope clauses were originally drafted. 

The counterproposals are, in the union's view, ambigu- 
ous. By the definitions included they limit the applications 
of the award and seek to entrench a static view of clerical 
functions (contrary to the dynamic approach expounded by 
Sheldon J.) (op cit) and perpetuate a subordinate role of the 
clerk. 

The Trades and Labor Council supports the F.C.U.'s 
applications to vary the scope clauses as being necessary for 
the promotion of structural efficiency. In satisfying this 
objective, the Council submits that not only will career paths 
become available for clerical officers but also the awards 
will become more relevant to modern industry. 

Respondents to the Clerks' (Wholesale and Retail 
Establishments) Award confirm their commitment to the 
implementation of a skill based classification structure. 
However, they see the Union's application to vary the scope 
of the award as an adjunct to the initiative to have a seven 
level wage structure implemented in this State in line with 
a national approach. This in the Respondents' view ignores 
the particular requirements of Western Australian industry 
and amounts to what they see as the Union's fixation with 
a national structure. With this in mind they argue that the 
application to vary the scope of the award must be 
considered within the context of the application for the new 
classification structure and that there are jurisdictional 
questions arising over the capacity of the F.C.U. to cover 
some of the classes of work that it purports to include under 
that classification structure. 

It is acknowledged by the respondents that "clerical 
work" includes duties associated with office administration 
and that the award already comprehends this. However, it 
is argued the union's constitutional rule imposes a limit in 
that the work must be clerical in nature. This restricts the 
Commission's jurisdiction with respect to the extent to 
which it is able to accommodate the application under 
consideration at present. It is the provision to include 
employees engaged in an administrative capacity which in 
the Respondents' view extends the scope clause beyond the 
limits permissible under the Union's constitutional rule. In 
addition to this it is submitted the format of the variations 
sought by the union do not clearly and directly assist in 
describing the area and operations of the award. There are 
imprecise terms which are linked to an ambitious classifica- 
tion structure which lead the respondents to the conclusion 
that through the scope the award may be used to extend 
beyond clerical occupations. 

The respondents see the Commission's task as determin- 
ing the "appropriateness of alternative words to properly 
describe the scope of an award in the context of effecting 
the objects of the Act and the wage principles against the 
background of the unions Constitutional capacity". (Tran- 
script p 97). 

The reliance that the applicant union has placed on 
Decisions of the Industrial Relations Commissions of 



Victoria with respect to the Clerical and Administrative 
Employees Award in that State was attacked by the 
respondents. It was argued that the Clerical and Administra- 
tive Employees Conciliation and Arbitration Board is not 
circumscribed in its consideration of constitutional coverage 
and the issues considered in Case 91/1226 (Clerical and 
Administrative Employees Award Decision D 91/0375 
dated 29 August 1991.) are not particularly relevant given 
the specific requirements of section 29A(2) of the Industrial 
Relations Act to the present application. Furthermore, it is 
argued a different wage classification already exists for 
clerks in Victoria from that in this State and that this reflects 
a different pattern of clerical employment in that State. 
Indeed there is a general clerical award in Victoria whereas 
clerical awards in Western Australia are industry specific. 
Some support for the terms of the counterproposal submitted 
by the respondents for the variation to the scope clause in 
the Clerks' (Wholesale & Retail Establishments) Award was 
drawn by the Victorian Commission's conclusion that the 
words "employed wholly or principally in clerical work 
and/or office administration" went too far. (op cit at pages 
4 and 5). 

A number of cases which go to the eligibility for 
membership of the Federated Clerks Union (Keogh v. 
F.C.U. 21 AILR 438, Joyce and Others v. Christofferson and 
Others 33 IR 390) and the competing claims of unions for 
constitutional coverage and industrial coverage were can- 
vassed by the respondents. However, it is argued that the 
relevance of these to matters presently under consideration 
is tenuous because the particular issue in the present matter 
is consideration of the ability of the scope provision in the 
award "to reflect the proper application of the Structural 
Efficiency Principle in all its context for clerks employed 
in Wholesale and Retail Establishments in this State." (T/S 
page 115). 

On the issue of an alleged inequity in the rates of pay for 
clerical officers within various industries in Western 
Australia the Respondents deny that this is the case. Existing 
pay differentials are said to reflect differing skill levels in 
various industries. They submit that in any case there is not 
a "clerical industry" as such but the performance of clerical 
functions in various industries in this State. 

Respondents argue that the scope provision must be clear 
and easily administered through the retail and wholesale 
industry. It is the respondents' position that within the 
industry those that are employed in a professional, technical 
or managerial capacity and who may as an incidence of their 
employment perform some clerical functions should be 
distinguished from those whose work is substantially 
clerical in nature. To this end they seek the inclusion of 
definitions of "clerical work", "office administration", 
"office" and "manager". 

The respondents acknowledge that the range of clerical 
work is wide but that the phrase included by the applicant 
union "without limiting the generality" is all embracing. 
However, it is argued that the test is what people are 
substantially, principally or wholly employed to do. This is 
what they have sought to achieve in their proposal. 

"You have to look at the prime or substantial 
purpose of the job. We have picked up the common 
indicators, such as the right to hire and fire ... financial 
accountability technical functions and so on  

We submit that the fundamental and overriding test 
should be whether a person's job is substantially 
clerical or substantially something else and that the 
appropriate signpost for that is the scope and defini- 
tions provision. The classification structure itself 
should simply reflect the scope of the would and should 
not attempt to define whether or not a person is a clerk 

(Transcript pages 124 and 125) 
It is submitted that the Commission should not allow the 

scope provision to include the expression "administrative 
capacity" without limiting it to office administration related 
to clerical work. 

Evidence was presented by the respondents in support of 
the arguments which go to the need for clarity and precision 
in the award and to show the scope of clerical functions 
within the retail industry. 

Respondents to the Clerks' (Timber) Award and the 
Clerks' (Commercial, Social and Professional Services) 
Award support the submissions presented in response to the 
F.C.U.'s application to vary the Clerks' (Wholesale and 
Retail Establishments) Award. 

The differences between the counterproposals submitted 
for the three awards are acknowledged to be insignificant but 
reflect the particular needs in these industries. 

Initiatives to vary the scope clauses are again accepted as 
a preliminary to advancing structural efficiency. It is 
accepted that the 1989 State Wage Principles should apply. 
It is noted that existing wage rates accommodate an 
employee's growth within a clerical position through wage 
increments based on experience. It is pointed out that career 
opportunities already exist within these industries to move 
to positions outside clerical appointments. 

The respondents reiterate and emphasise the points made 
with respect to the Wholesale and Retail industry award. 
Their awards are likewise claimed to be too wide in their 
existing scope provision if a skills based classification 
structure is to be pursued. However, it is acknowledged that 
changes to the scope provisions are an essential part of 
award modernisation. The relevance of the Victorian 
Commission's Decision in the Clerks Case (Decision 
D91/0375) to the present claims is dismissed by the 
Respondents. They do not resile from the relevance of 
Sheldon J. (op cit) to an application for developments within 
clerical functions and see Gary's Case (op cit) as retaining 
its importance within the context of determining the 
substantial nature of a position. That decision is not seen as 
inhibiting the Commission's capacity to vary awards in 
terms of their scope and application to accommodate 
developments within industry. 

The objectives set by the respondents of giving precision 
and clarity to the awards through the counterproposals are 
consistent with those followed in the retail and wholesale 
industry. It is important from the respondents' viewpoint to 
delimit the area of administrative responsibility so that 
clerical functions do not encroach on the area of manage- 
ment. The respondents acknowledge that their proposals will 
not provide an enduring solution which will maintain the 
relevance of the awards with changes in clerical functions 
brought about by technology and other factors over time. 
However, they submit that the proposals are appropriate to 
the needs of industry at present and for the forseeable future. 
Through evidence called from a representative of manage- 
ment within the Timber industry the role of clerical officers 
and the interface between clerical and administrative 
functions in that industry were examined. The level of 
responsibility was identified as the criterion upon which 
classification outside the scope of the award was deter- 
mined. 

The Australian Mines and Metals Association considers 
these applications within the broader context of Structural 
Efficiency and sees the justification for amending the scope 
clauses as facilitating that process and not in any way 
enabling an extension of the scope of the award. It submits 
that the Commission must be vigilant in ensuring that this 
does not occur. 

It is fundamental to the determination of these applica- 
tions that amendments to the scope of the awards do not 
extend them beyond the constitutional rule of the union. The 
import of structural efficiency under the State Wage 
Principles does not modify or in any other way affect this 
requirement. However, given that the Commission does not 
act beyond power and recognising that variations to the 
scope clauses may facilitate the process of award modernisa- 
tion (to which all parties concerned are committed) the 
attainment of that objective may be a matter which goes to 
the merit of the proposals and counterproposals. However, 
as the applications stand before us they do not require 
consideration within the terms of the State Wage Principles 
of September 1989 (69 WAIG 2917). In their terms the 
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claims do not relate to improvements in pay or conditions 
albeit that they are central to the initiatives which may have 
these results. It would be inappropriate to determine these 
applications by reference either directly or by implication 
to the proposals for skill related classification structures. 

The parties have established the parameters in which the 
applications are to be determined. The Union does not seek 
to extend the scope of these awards; it merely seeks to up 
date their terms to bring them into line with the current 
practice and understanding of clerical functions in industry. 
The respondents submit that they do not seek to reduce the 
scope but rather make it clearer for those who need to 
operate within the awards on a daily basis. 

We consider that the scope clauses as they stand at present 
exhaust the limits of the Union's constitutional rule. 
Although particular classifications in the award may be 
redundant given the state of technology and office practices, 
that is not to say that the scope clauses are expressed in 
outdated terminology. 

As the awards stand at present, they allow for a fluid and 
progressive approach to the understanding of "clerical 
capacity" one which Sheldon J. (op cit) recognises as 
allowing clerical work to be considered within the context 
of contemporary commercial and industrial needs. (Also see 
Co-operative Bulk Handling Ltd v. Waterside Workers' 
Federation of Australian (1980) I.A.S. Current Review 2 & 
4 and RV Cohen; Ex parte Motor Accidents Insurance Board 
(1979) 141 CLR 577) However we should not be taken as 
having rejected Gary's Case (op cit). It is just not relevant 
to the issues now in question. 

The difficulty which the parties have confronted is the 
transition between the clerical performance of administra- 
tive functions and the discharge of duties in an administra- 
tive capacity. All parties accept that clerical work may 
involve some administrative functions, the difficulty is 
determining when the clerk becomes "something else". It 
is clear that a clerk is not confined to a subordinate role to 
perform only tasks associated with the recording of 
information. The duties may involve an assessment of 
information and a decision making responsibility. These 
functions allied with the use of new technology militate 
against such a notion. 

The Applicant Union's approach has been to claim that 
the awards shall apply to all employees "wholly engaged 
in an administrative capacity". We consider that this is 
beyond the constitutional rule of the Union and for this 
reason the application must fail. However well intentioned 
the respondents attempts to circumscribe the limits of 
administrative functions within the definitions of "clerical 
work", we consider that this fails to recognise the scope 
within which the awards quite properly operate at present. 
The attempt introduces a static approach to the notion of 
clerical capacity. The proposals may overcome some 
ambiguity and uncertainty which exists at present and the 
evidence of witnesses attests to this, however, in so doing 
the counter-proposals reduce the scope of the various 
awards. It is unnecessary to give any further consideration 
to the other definitions set out in the counterproposals as 
these in the main are contingent upon the scope accorded 
to "clerical work". 

Apart from the distinction between professional, person- 
nel and clerical employees, it appears to us that the boundary 
between the performance of administrative duties as part of 
a clerk's job and the discharge of duties in an administrative 
capacity can only be assessed on a case by case basis or 
within the context of definitions of award classifications. 

It is not something that can be expressed under a general 
definition which has relevance to all industries and 
operations in which clerks are employed. 

common to the position of both parties namely the 
identification of managers. 

The applications and counterproposals are dismissed. 
Appearances: Ms J.G. Barnesby appeared on behalf of the 

Applicant Union 
Ms R.D. Dight with her Ms M.D. Vincent appeared on 

behalf of respondents to the Clerks' (Wholesale & Retail 
Establishments) Award 

Mr M.A. O'Connor appeared on behalf of the respondents 
to the Clerks' (Commercial, Social & Professional Services) 
Award and Clerks (Timber) Award 

Ms L.D. Byrnes appeared on behalf of the Australian 
Mines and Metals Association 

Mr A. Cooke appeared on behalf of the Trades and Labor 
Council. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

and 
Bunnings and Others. 
Nos. 637-639 of 1991. 

Clerks' (Commercial, Social & Professional Services) 
Award 

No. 14 of 1972. 
Clerks (Timber) Award 

No. 61 of 1947. 
and 

Clerks' (Wholesale & Retail Establishments) Award 
No. 38 of 1947. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

20 February 1992. 
Order. 

HAVING heard Ms J.G. Barnesby on behalf of the 
Applicant Union; Ms R.D. Dight with her Ms M.D. Vincent 
on behalf of respondents to the Clerks' (Wholesale & Retail 
Establishments) Award; Mr M.A. O'Connor on behalf of the 
respondents to the Clerks' (Commercial, Social & Profes- 
sional Services) Award and Clerks (Timber) Award and the 
Chamber of Commerce and Industry of Western Australia 
(formerly the Confederation of Western Australian Industry 
Inc.); Ms L.D. Byrnes on behalf of the Australian Mines and 
Metals Association and Mr A. Cooke on behalf of the Trades 
and Labor Council, the Commission in Court Session 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the variations claimed by the Applicant Union 
and the counter-proposals contended by the Respon- 
dents which go to amendments with respect to the 
Scope Clauses in the instant awards are hereby 
dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

In view of the foregoing we are not disposed to giving 
partial effect to an amendment to the scope provisions in 
these awards to cover that aspect of the exclusion which is 
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PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Royal Perth Hospital 

and 
Terence Lynn. 

No 408 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
15 April 1992. 

Order. 
This matter having been due to come on for hearing before 
me on the 15th day of April 1992, and the applicant having 
by letter dated the 14th day of April 1992 sought leave to 
have the matter discontinued, and the respondent having 
consented by letter dated the 14th day of April 1992 to the 
matter being discontinued, and both parties having con- 
sented in writing to waive their rights to speak to the 
Minutes of Proposed Order under s.35(4) of the Industrial 
Relations Act 1979 (as amended) and both the said letters 
of discontinuance having been filed herein, it is this day, the 
15th day of April 1992, ordered that the matter be adjourned 
to enable the application herein to be discontinued by 
consent. 

(Sgd.) P.J. SHARKEY, 
[U.S.] President. 

PRESIDENT—Unions- 

Matters dealt with 
under Section 66 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Doman 

and 
State School Teachers Union of WA (Inc) and P Quinn, 

General Secretary. 
No. 1515 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P J SHARKEY. 

10 October 1991. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
abovenamed applicant, Mrs Beverley Anne Dornan, for 
interim orders against the abovenamed respondents, the 
State School Teachers Union of WA (Inc) (hereinafter 
referred to as "the union") and Mr Peter Quinn, who 
currently holds the position of General Secretary. It was his 
position as a delegate to the respondent organisation's 
Annual General Conference (hereinafter referred to as "the 
Conference") commencing on 30 September 1991 which 
was under challenge. 

The principles which apply to applications for interim 
orders are those set out in Brown v. SSTUWA 69 WAIG 
1390 at 1393. In my opinion, having regard to Brown v. 
SSTUWA (op cit), the consequences of not making an order 
do not involve any element of the irreversible. 

The crux of the matter was that I should make interim 
orders to prevent Mr Quinn taking his place at the 
Conference in the capacity complained of. 

I was not satisfied that, having regard to the questions 
which arose, there were irreversible consequences if I made 

an order, or that there were irreversible consequences if I did 
not make an interim order. 

I am satisfied that there is a substantial matter to be tried. 
So much is evident on the "pleadings". However, at this 
time too, the consequences of granting the order is more 
likely to cause detriment to the respondents than to the 
applicant. 

The applicant has, therefore, not established that I should 
make an interim order and the application is dismissed. 

Appearances: Mrs B A Dornan, the applicant, on her own 
behalf. 

Mr A Drake-Brockman (of Counsel) on behalf of the 
firstnamed respondent, the State School Teachers Union of 
WA (Inc). 

Mr L A Jackson QC (of Counsel) and with him Mr J G 
Fiocco (of Counsel) for the secondnamed respondent, Mr P 
Quinn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
State School Teachers Union of WA (Inc) and P Quinn, 

General Secretary. 
No. 1515 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P J SHARKEY. 

7 October 1991. 
Order. 

This matter having come on for hearing before me on the 
26th day of September 1991 and having heard Mrs B A 
Dornan, the applicant, on her own behalf, Mr A Drake- 
Brockman (of Counsel) on behalf of the firstnamed 
respondent, the State School Teachers Union of WA (Inc), 
and Mr L A Jackson QC (of Counsel) and with him Mr J 
G Fiocco (of Counsel) for the secondnamed respondent, Mr 
P Quinn, upon a directions hearing and an application by the 
applicant for interim orders herein, and I having determined 
that reasons for decision in relation to the decision herein 
will issue at a future date to be notified to the parties, it is 
this day, the 7th day of October 1991, ordered as follows: — 

1. That the abovenamed second respondent, Mr P 
Quinn, produce his employment records since 
1985 and including any extended period of leave 
to the applicant and to the abovenamed first 
respondent, the State School Teachers Union of 
WA (Inc) on or before the 9th day of October 
1991. 

2. That the abovenamed first respondent, the State 
School Teachers Union of WA (Inc), produce 
copies of the following to the applicant and to the 
abovenamed second respondent, Mr P Quinn, on 
or before the 9th day of October 1991, namely: — 
(a) A copy of the computer printout produced at 

the Emergency Committee Meeting on the 
16th day of September 1991 by Ms Byrne 
showing that Mr Quinn was an unfinancial 
member of the State School Teachers Union 
of WA (Inc) between October 1989 and 
February 1990 and other financial details. 

(b) A printout of Mr Quinn's financial standing 
since he was appointed General Secretary of 
the State School Teachers Union of WA 
(Inc). 

3. That the applicant provide to the secondnamed 
respondent, Mr P Quinn, further and better 
particulars of paragraphs (l)(c) and (2)(h) and all 
other particulars on or before the 9th day of 
October 1991. 
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4. That the application for an interim order herein be 
dismissed with liberty to renew the same. 

5. That the hearing and determination of the applica- 
tion and answer and counter proposal herein is 
adjourned for hearing to 10.00 am on the 16th and 
17th days of October 1991 respectively or at such 
other time or times and date or dates as may be 
fixed by me from time to time. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Doman 

and 
State School Teachers Union of WA (Inc) and P Quinn, 

General Secretary. 
No. 1515 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P J SHARKEY. 

12 February 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application by Mrs 
Beverley Anne Doman in which she sought orders pursuant 
to s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

It was not in issue that the respondent union, the State 
School Teachers Union of WA (Inc) (hereinafter referred to 
as "SSTU"), was an organisation as defined, nor that Mrs 
Doman was currently a member of the SSTU and entitled 
to invoke the jurisdiction of the Commission under s.66 of 
the Act. 

Mr Peter Quinn, at all material times, was the General 
Secretary of the SSTU. However, the applicant alleged that 
Mr Quinn was not eligible to be a member of the SSTU, 
because of his position as General Secretary, and sought a 
number of orders. 

The application, in its particulars, is set out in a schedule 
to it, which schedule reads as follows: — 

"The applicant asserts that the State School Teach- 
ers Union (SSTU) has erred in granting full member- 
ship status to Mr P Quinn, General Secretary of the 
SSTU pursuant to Rule 3 of the SSTU Constitution and 
Rules, since Mr Quinn does not meet any of the 
eligibility requirements of this Rule. The SSTU has 
confirmed by way of legal documentation that Mr 
Quinn was granted full membership status pursuant to 
Rule 3a v) in particular. 

The applicant maintains either that 
(1) Mr Quinn does not, in fact, meet the eligibility 

requirements of Rule 3a v) because he was not 
'elected or appointed to an office in the State 
School Teachers Union of Western Australia' 
within the meaning of the term 'office' as 
described in Section 7 of the Industrial Relations 
Act. 

or alternatively, 
(2) that if Mr Quinn does indeed hold 'office' within 

the meaning of the Act then the applicant would 
assert that he was invalidly afforded such 'office'. 

The orders that I would seek if (1) above was held to 
be the case are as follows, 

(a) that the full membership status of Mr Peter Quinn 
be revoked and that any subscriptions paid by him 
for that purpose be repaid to him. 

(b) that Mr Quinn be ruled ineligible to fulfil the role 
of Conference delegate at the 1991 Annual 
Conference. 

(c) that Rules 26c and 26d 
28a xi) and 28b and possibly 
28a ix), 28 ax) and 28a xiii) 

be amended in terms as will be outlined in the 
submission proper, to reflect the changed status of 
the General Secretary. 

Alternatively, the orders that I would seek if (2) above 
was held to be the case are as follows. 
(a) that Mr Quinn's full membership status of the 

SSTU be revoked and that any subscriptions paid 
for that purpose be refunded to him. 

(b) that Mr Quinn be ruled ineligible to be a 
Conference delegate at the 1991 Annual Confer- 
ence. 

(c) that Mr Quinn be ruled ineligible to continue to 
occupy the position of General Secretary of the 
SSTU and that the SSTU be ordered to give him 
12 weeks salary in lieu of notice as required by his 
contract with the organization. 

(d) that an election be conducted forthwith under the 
auspices of the WA Electoral Commission for the 
fulfilling of the position of General (sic) Secretary 
of the SSTU, with such election being by direct 
vote of the membership and for an initial period 
of two years i.e. in line with the requirements for 
President, Senior Vice President and Vice Presi- 
dent. 

(e) that, unless Mr Peter Quinn obtains employment 
with the Ministry of Education in the terms as 
described in Rule 3a i), —3a iv) that he be ruled 
ineligible to nominate for such an election since 
he only gained his current full membership rights 
by virtue of his invalid appointment as General 
Secretary in the first instance. 

(f) an order that rule 19a i) and 19a ii) of the SSTU 
Constitution and Rules be amended to include the 
words 'General Secretary', 

(g) an order that Rule 20b) and 27c) of the SSTU 
Constitution and Rules be amended to include the 
words 'General Secretary'. 

(h) an order that a new Rule 30 a) be added to outline 
the process of election of the General Secretary. 

Given the fact that Mr Quinn is a Conference delegate 
at the 1991 Annual Conference to be held on the 30th 
September 1991 I would request that this matter be 
brought on as a matter of URGENCY." 

Answer and Counter Proposal. 
The answer and counter proposal of Mr Quinn reads as 

follows: — 
"Answer 

1. The second named Respondent denies that he does 
not meet the eligibility requirements of Rule 
3(a)(v). 

2. Alternatively, the second named Respondent 
denies that he was invalidly afforded any office. 

3. The second named Respondent denies that the 
Applicant is entitled to the relief claimed or at all. 

4. The second named Respondent says further that 
any alleged confirmation by way of legal docu- 
mentation by the first named Respondent is not 
binding on the second named Respondent. 

Counter Proposal 
1. The second named Respondent repeats paragraphs 

1 to 4 inclusive of the answer. 
2. The second named Respondent seeks a declaration 

that he was and is a full member of the First 
Respondent. 

3. The second named Respondent seeks a further 
declaration that he is the general secretary of the 
first named Respondent." 
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The SSTU's answer and counter proposal reads as 
follows: — 
"1. That the position of General Secretary in the State 

School Teachers' Union of W.A. does not 
constitute an 'office' pursuant to S.7 of the 
Industrial Relations Act 1979 and that, as a result, 
the eligibility of Mr Peter Quinn to occupy that 
position is not an issue. 

2. The State School Teachers' Union of W.A. 
opposes the orders sought by the applicant." 

Statutory Provisions 
A relevant statutory provision is the definition of 

"office" in s.7 of the Act, which provision reads as 
follows: — 

" "office" in relation to an organization means— 
(a) the office of a member of the committee of 

management of the organization; 
(b) the office of president, vice president, secretary, 

assistant secretary, or other executive office by 
whatever name called of the organization; 

(c) the office of a person holding, whether as trustee 
or otherwise, property of the organization, or 
property in which the organization has any 
beneficial interest; 

(d) an office within the organization for the filling of 
which an election is conducted within the organi- 
zation; and 

(e) any other office, all or any of the functions of 
which are declared by the Full Bench pursuant to 
section 68 to be those of an office in the 
organization, 

but does not include the office of any person who is an 
employee of the organization and who does not have 
a vote on the committee of management of the 
organization;" 

Another relevant statutory provision is the definition of 
"officer" in s.7 of the Act, which provision reads as 
follows: — 
" "officer" means a person who carries out, or whose duty 
is or includes the carrying out of, the whole or part of the 
functions of an office in an organization;" 

S.56(l)(c) of the Act reads as follows: — 
"The rules of an organization — 

(c) shall provide for the election of the 
holder of each office within the organi- 
zation, such election to be either by — 

(i) a direct voting system; or 
(ii) a collegiate electoral system being, 

in the case of an office the duties 
of which are of a full-time nature, 
a one-tier collegiate electoral sys- 
tem;" 

Relevant Rules 
In addition, the following rules of the SSTU are 
relevant: — 

(1) Rule 3. Membership, sub-rule (a), which 
reads as follows: — 

The State School Teachers' Union of W.A. 
(Incorporated) shall consist of an unlimited 
number of persons employed or usually 
employed in the following categories: — 
(a) FULL MEMBERS: 

(i) Teachers employed by the Educa- 
tion Department of Western Aus- 
tralia or by any institution provid- 
ing technical and further education 
in Western Australia and teachers 
employed in pre-school centres in 
Western Australia provided that 
such teachers hold or are enrolled 
for the purpose of obtaining a 
teaching academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this 
Rule who is employed as an educa- 
tion officer, guidance officer, 
counsellor or demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a 
Community College in Western 
Australia. 

(v) Any person elected or appointed to 
an office in the State School 
Teachers' Union of Western Aus- 
tralia." 

(2) Rule 5. Financial Members, which reads as 
follows: — 

" (i) No person shall be a financial member 
unless he/she has paid all current sub- 
scriptions, fines or levies due. 

(ii) Subject to Rule 7, a member on au- 
thorised leave without pay, upon appli- 
cation to the Executive, may be granted 
continuing membership without further 
subscriptions provided the member was 
not in arrears at the time of commence- 
ment of leave. Such a member shall be 
entitled to all rights, privileges or 
benefits arising out of his/her member- 
ship of the Union. 

(iii) If any member fails to pay any subscrip- 
tion or levy on or before the day 
appointed for the payment thereof, the 
Union may act at any time thereafter 
during such time as the subscription or 
levy remains unpaid to serve a notice on 
such member requiring payment of the 
same together with any interest (rate to 
be decided by Executive from time to 
time) that may have accrued and all 
expenses that may have been incurred 
by the Union by reason of non-payment. 
Such a decision shall be final subject to 
appeal to Conference. 

(iv) Executive may, in special circum- 
stances, waive the whole or portion of 
subscriptions and levies payable by a 
member or levied on such member. 

(v) Any member who is not financial in 
accordance with sub-rule (i) of this Rule 
shall not be entitled to any rights, 
privileges or benefits whatsoever aris- 
ing out of membership of the Union 
including being eligible to nominate for 
any Union election or to vote in that 
election if he/she remains unfinancial at 
the close of nomination for that election. 

(3) Rule 6. Purging of Register, which reads as 
follows: — 

"At the end of each financial year the 
register of members shall be purged of 
all members owing twelve months' 
subscriptions but such members shall 
not be freed from arrears due." 

(4) Rule 7. Resignation of Membership, which 
reads as follows: — 

"No member shall discontinue his/ 
her membership of the Union without 
giving at least three months' previous 
written notice to the General Secretary 
provided that such member has paid any 
fine, fee, levy or other dues owing by 
him/her up to and including the date 
upon which the application is made." 
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(5) Rule 8. Misconduct, which reads as fol- 
lows: — 
"(a) Any member of the Union who in the 

opinion of the Executive is guilty of 
unprofessional conduct or of conduct 
derogatory to the honour of the Union 
may be fined, suspended, expelled or 
otherwise dealt with as Executive 
deems fit. Such decision shall be final 
subject to appeal to Conference. Any 
member of the Union who disobeys a 
directive of Conference or Executive is 
guilty of misconduct. 

(b) Pending such appeal to Conference, any 
member found guilty of misconduct and 
expelled from the Union shall be enti- 
tled to nominate for any elected position 
within the Union for which elections 
will be held at the said Conference. 
Should the appeal to Conference be 
successful, the member shall be entitled 
to participate in such elections. Should 
the appeal to Conference be unsuccess- 
ful, then the member's name shall be 
removed from any ballot paper issued at 
that Conference. 

(c) An appeal to Conference as provided in 
sub-rule (a) above shall be conducted as 
follows: 

(i) A representative appointed by the 
Executive shall give reasons to 
Conference for the Executive deci- 
sion to expel a member. 

(ii) The representative is to read the 
letter conveying the Executive de- 
cision of the explusion to Confer- 
ence. 

(iii) The appellant may respond. 
(iv) Voting on the issue to take place 

immediately following the com- 
pletion of the requirements of (i), 
(ii), and (iii) of this sub-rule." 

(6) Rule 11. Subscriptions, which reads as 
follows: — 
"(a) Except where otherwise provided the 

subscription for all members shall be at 
the following fortnightly rates deducted 
from the salary cheque on the written 
authority of the member concerned, 
except that members may elect to pay 
yearly, half-yearly or quarterly in ad- 
vance at annual rates equal to twenty-six 
times the fortnightly rate fixed for their 
salary group. 
SCALE OF CONTRIBUTIONS 
The scale of contributions shall be 
calculated as a fortnightly payment 
based on an annual subscription of 0.7% 
of the member's annual salary, except- 
ing that teachers who are employed on 
casual/relief-type work, which results in 
their salary being paid irregularly, may 
become full members of the Union on 
the payment of an annual subscription 
equivalent to 0.3 of 1% of the salary 
scale 5AR." 

(b) Associate Members —$15.00 p.a. 
(c) Deleted. 
(d) SALARY shall include all payments 

received from the Education Depart- 
ment for teaching duties. The following 
payments shall not be included as 
salary: 

(i) Cleaning allowance 
(ii) Forage allowance 

(iii) Travelling expenses 
(iv) District and locality allowance 
(v) Payment for work done outside 

school hours. 
(e) Notwithstanding any of the foregoing, a 

person who provides proof satisfactory 
to the Union of a genuine conscientious 
objection to making contribution to or 
being a member of the Union shall be 
accorded all benefits, and the protection, 
of the Union. The moneys contributed 
by such a person shall be paid to such 
charitable or other organisation desig- 
nated by the Union." 

(7) Rule 15. Union Appointments Committee, 
which reads as follows: — 

"The Union Appointments Commit- 
tee will consist of the President, two 
Vice Presidents and six Executive 
Members elected at the first Executive 
meeting immediately after Conference. 
Five members of the committee shall 
form a quorum." 

(8) Rule 18. Powers of Executive, sub-rule (d), 
which reads as follow: — 

"Between meetings of the Confer- 
ence, the management of the Union 
shall be vested in the Executive which 
shall have all the powers necessary to 
administer the Union including the 
authority to transfer funds from one 
Union account to another. No power to 
impose a levy, or determine entrance 
fees and subscriptions [excepting as 
provided in rule 5 (iv)], or expressly 
reserved for itself by Conference, shall 
be exercised by the Executive." 

(9) Rule 19. Officers which reads as follows: — 
"(a) (i) Subject to the provision of sub- 

rules (b) and (c) of this rule, the 
Executive shall consist of the Pres- 
ident of the Union, Senior Vice 
President, Vice President, and 14 
additional members elected by 
Conference to be known as "Ordi- 
nary Members". 

(ii) The term of office of the President, 
Senior Vice-President and Vice- 
President shall be for a period of 
two years commencing on the first 
day of January in the year follow- 
ing the election. 

(iii) The term of office of the Executive 
members elected by the Annual 
Conference shall be for the period 
from the declaration of the election 
at the Conference until the declara- 
tion of the election at the succeed- 
ing Annual Conference. 

(b) If a person holds two or more offices 
each of which entitles him/her to a seat 
on the Executive he/she shall have only 
one deliberative vote. 

(c) If an ex officio member notifies the 
General Secretary in writing that he/she 
is unable or unwilling to serve on the 
Executive or should the Executive de- 
clare his/her seat vacant in accordance 
with Rule 22(c) of this Constitution, 
he/she shall not be entitled to a seat on 
the Executive until he/she is again 
elected to an office which entitles 
him/her to a seat on the Executive. 

(d) Should a member of the Union who is 
not a member of the Executive be 
elected to an ex officio position referred 
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to in sub-rule (a) of this Rule he/she 
shall be entitled to take his/her seat on 
the Executive even though the total 
number of members on the Executive 
will then exceed 19. 

* NOTE: Subrules (e) and (f) deleted by 
92/90. 

(g) Should a member of Executive be an 
applicant for a position on the staff of 
the Union, that member of Executive 
shall not have the right to vote at any 
election or meeting held for the purpose 
of selecting such employee." 

(10) Rule 26. Trades and Labor Council which 
reads as follows: — 
"(a) A Trades and Labor Council delegation 

shall be elected or appointed in accor- 
dance with this rule. 

(b) The size of the delegation shall be 
varied according to the Union's entitle- 
ment. In the event that delegates in 
addition to those provided for in sub- 
rules (c) and (d) are required, Executive 
shall appoint them subject to the proxy 
delegates being first entitled to fill the 
delegate positions. 

(c) The delegation shall automatically in- 
clude the President and General Secre- 
tary as full delegates. 

(d) The President and/or General Secretary 
shall be the Union nominees for the 
position(s) of Education Industry Repre- 
sentative(s) unless Executive deter- 
mines otherwise. 

(e) Executive shall elect the proxy repre- 
sentative(s) for the education industry 
position(s) 
and subsequent clauses be renumbered. 

(f) The remainder of the delegation shall be 
elected by Conference in accordance 
with these Rules. 

(g) Any SSTUWA delegate to the Trades 
and Labor Council who — 

(i) nominates for a position through 
the T.L.C. without first consulting 
the senior officers; 

(ii) moves or supports motions con- 
trary to SSTUWA policy; 
or, 

(iii) refuses to be bound by a caucus 
decision of the T.L.C. delegates on 
matters arising at any T.L.C. meet- 
ing. 

may be de-credentialled by the Exec- 
utive of the SSTUWA pending appeal 
to Conference." 

(11) Rule 27. Conference, sub-rules (b) and (c), 
which reads as follows: — 
"(b) POWERS 

Conference shall have power to con- 
trol and manage the business and affairs 
of the Union subject always to these 
Rules and without limiting the general- 
ity of this power shall have power to: — 
(*)••• 

(ii) . . . 
(iii) . . . 
(iv) . . . 
(v) . . . 

(vi) . . . 
(vii) Dismiss from office any person 

elected to an office within the 

Union who has been found guilty 
in accordance with the Rules of the 
Union of misappropriation of the 
funds of the Union, a substantial 
breach of the Rules of the Union, 
gross misbehaviour or gross ne- 
glect of duty in relation to his/her 
office or who has ceased according 
to the Rules of the Union to be 
eligible to hold the office. 

(viii) Do all things necessary or conven- 
ient to the exercise of the foregoing 
powers or any powers conferred by 
the Rules of the Union. 

(ix) . . . 
(x) . . . 

(xi) Determine entrance fees and sub- 
scriptions for members and per- 
sons eligible to be members of the 
Union and impose levies on such 
members. 

(c) DELEGATES 
Conference shall consist of the Union 

President, Senior Vice President, and 
Vice President together with fourteen 
other members (hereinafter called Ordi- 
nary Executive Members) to be elected 
by duly elected Conference delegates, 
themselves elected by and from the 
Branches, together with such other 
members (hereinafter called "Confer- 
ence delegates") as shall be elected by 
and from the branches." 

(i) Each branch shall be entitled to one 
delegate for the first fifteen mem- 
bers and one additional delegate 
for each further twenty-five mem- 
bers, or part thereof being not less 
than thirteen members, provided 
that each branch is entitled to be 
represented by a minimum of one 
delegate. 

(ii) The total number of financial 
members of the Union attached to 
the branch at the 15th April in any 
one year shall be deemed to be the 
number of financial members of 
the branch for the purpose of 
determining the number of Confer- 
ence delegates to be elected from 
that branch pursuant to sub-rule (c) 
(i) of this rule. 

(iii) Conference delegates shall hold 
office for a term of one year. 

(iv) All Conference delegates shall, 
subject to these Rules, hold office 
until their successors are elected 
and shall be eligible for re-election. 

(v) In the event of a casual or extraor- 
dinary vacancy arising in the office 
of delegate to Conference, the 
casual vacancy shall be filled by an 
election in as far as practicable the 
same mode as is prescribed by the 
Union Rules for the election of that 
Conference delegate and any per- 
son so elected shall hold office for 
the unexpired portion of the term 
of the Conference delegate he or 
she is elected to replace. 

(vi) Each delegate shall be a financial 
member of the Union and shall be 
accredited by the Union Returning 
Officer." 
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(12) Rule 30. Elections for Office, sub-rule (a)(i), 
which reads as follows: — 

"Nominations for all offices of the 
Union, its branches, delegates to confer- 
ences or such committees or bodies as 
require elections shall be in writing, 
signed by the nominee and endorsed by 
two financial members proposing and 
seconding the nomination." 

Facts. 
The facts in this matter are as follows. 
Firstly, there are a number of agreed facts set out in a 

statement of agreed facts tendered to me (exhibit 2). 
Mrs Dornan is and was at all material times a member of 

the SSTU, an organisation registered under the Act. 
Mr Quinn answered an advertisement for the position of 

General Secretary on 6 January 1990 and was one of a 
number of applicants for the position. Mr Quinn was 
"endorsed" as General Secretary on the 16 February 1990 
by a meeting of the Executive Committee (exhibit 21). The 
record of employment produced by Mr Quinn (exhibit 7) 
indicates that he was appointed as General Secretary on the 
26 March 1990. That is the day he commenced his 
employment. For those reasons, I do not regard the 16 
February 1990 as the date his contract commenced. I so find. 
In any event, if his membership were invalid, it may or may 
not matter, depending on what I find hereinafter. He was not 
elected to the position. He has remained in that position 
since. In 1991 he was purported to be elected as a delegate 
to the 1991 SSTU Annual Conference. 

There was evidence from Mr Darryl Gibson Powell who 
referred to Education Department records in giving that 
evidence. Mr Powell was, at the time he gave evidence, the 
Acting Manager, Human Resource Services Branch, Minis- 
try of Education. 

Mr Quinn was an employee of the Ministry of Education 
from 25 July 1977 to 3 April 1989 in the capacity of teacher. 
In 1985 he was seconded to the SSTU. That secondment was 
terminated by the SSTU on 30 September 1987. From 15 
October 1987 to 6 January 1988 Mr Quinn was employed 
as a primary school teacher at High Wycombe Primary 
School. From 9 February 1988 to 1 July 1988 he was on long 
service leave. From 2 July 1988 to 2 February 1989 Mr 
Quinn was on leave without pay. On 20 February 1989 Mr 
Quinn was offered an appointment at Kalamunda Primary 
School by the Ministry which he refused. On 3 April 1989, 
Mr Quinn was directed by the Ministry to take up an 
appointment at Westfield Park Primary School. He did not 
report to the school and the Ministry deemed him to have 
abandoned his contract on 3 April 1989. His services were 
then terminated. (Exhibit 7, produced by Mr Quinn, sets out 
his employment record). It is clear too that there was some 
difficulty over Mr Quinn's employment and that aspects of 
it were dealt with by the Commissioner for Equal 
Opportunity in 1989, but that authority closed its file and 
there is no evidence of the result of that complaint. The 
Commissioner advised the Ministry, on the uncontroverted 
evidence of Mr Powell, that she had closed her file on the 
matter. 

Mr Powell's evidence was that temporary teachers are 
employed on a contract issued by central office for a fixed 
term, but relief teachers, who are also temporary, are 
employed (and engaged) at the school and a form is then 
submitted by the school to the Department for payment. A 
permanent teacher is one who has all the rights of a teacher 
under the regulations. The evidence from Mr Powell also 
was that the Ministry does not regard itself as the employer 
of a relief teacher who is not appointed to the Ministry. The 
records did not reveal that Mr Quinn was registered as a 
relief teacher or that he was so employed in 1989, 1990 or 
1991 (see pages 47-49 of the transcript), and as at the date 
of this hearing, there was no existing contract of employ- 
ment for Mr Quinn with the Ministry. In fact, it demonstrates 
that he was never employed as a relief teacher. People 
cannot be employed as relief teachers without the Ministry's 
approval (see page 53 of the transcript and Mr Powell's 

evidence). Further, Mr Powell told me that if anyone at all 
is employed by the Ministry in relief teaching, the Ministry 
would have records of the payment of that relief teacher. 
There were none for Mr Quinn, as I so find. 

It was conceded by Mr Jackson that Mr Quinn's name 
does not appear in the alphabetical index of teachers 
employed by the Ministry of Education. 

Exhibit 11 (a circular of July 1991) regulates the position 
of relief teachers. It is an instruction which has been in place 
for some time. They must apply for employment, be 
interviewed by officers of the Ministry, have their qualifica- 
tions checked by those officers, and are then advised to 
register themselves with schools to undertake relief teach- 
ing. There was no such evidence of any registration by Mr 
Quinn or of his having undergone that process. In 1991 he 
was not employed as a relief teacher, nor in 1989 or 1990. 

A letter of 6 April 1989 to Mr Quinn from the Ministry 
of Education formalises the termination of his contract. 

Further, for the period when Mr Quinn was employed by 
The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch, he had no consent, as 
is required by regulation 137 of the Education Act 
Regulations 1960, to work for another employer. That was 
in 1988 and 1989. 

Mr Quinn paid fees to the SSTU on 9 October 1989 on 
the basis that was currently available for relief teaching. He 
gave advice as to that availability to Mr Keith Rinaldi, the 
Principal of Kalamunda Primary School, in a letter dated 25 
September 1991 (see exhibit 19), a letter which was not on 
the Education Department file. 

Exhibit 18 is a letter from Ms Colleen Hayward, Senior 
Vice-President of the SSTU, confirming a discussion with 
Mr Neville Taylor of the Primary Staffing Section of the 
Human Resources Branch, Ministry of Education. That 
letter was not put to Mr Powell, but it says no more than that 
"there would be "no impediment" to someone such as 
Peter Quinn ... being employed as a relief teacher". Even 
the second paragraph of the letter does not take the matter 
further than that. It is not evidence of any contract of service. 
Indeed, there is no evidence that Mr Quinn worked as a 
teacher after he obtained leave without pay in 1988, and 
certainly not in 1989. I so find. 

There was no letter in reply from Mr Taylor tendered, but 
there was the direct evidence from Mr Powell, which, where 
there is any difference, I prefer, it not being seriously 
challenged or controverted. There was also evidence 
advanced through Mr Brian Lindberg (exhibit 13) de- 
monstrating that Mr Quinn has not been employed at any 
colleges, nor is there any evidence that he was. 

In the circumstances, as a matter of fact, I am satisfied 
and find that Mr Quinn did not work as a teacher for the 
Ministry of Education at the time of his engagement as 
General Secretary or since. Indeed, he did not, I find, work 
as such after 3 April 1989. Whether he was "employed" in 
the sense used in rule 3(a)(i) is also a question of law with 
which I will deal later. 

Further, I am satisfied as a matter of fact and find that Mr 
Quinn, at no material time, was employed in a TAFE 
College or other College. 

I am also satisfied and find that at no time after 3 April 
1989 (see exhibit 12) did Mr Quinn do work for the Ministry 
of Education. 

I am further satisfied and find that Mr Quinn was not paid 
by the Ministry, that he was not registered as a relief teacher, 
and that he does not appear in the Ministry records as such. 

Exhibit 18 does not controvert these findings. As I have 
said, it merely indicates that Ms Hayward says that Mr 
Taylor says that there is no impediment to Mr Quinn being 
employed as a relief teacher. 

For myself, I am satisfied that under Mr Quinn's terms 
of employment, it is practically impossible if not barred by 
his terms of employment in any event. 

I am satisfied and find that Mr Quinn, as a matter of fact, 
at least, abandoned his employment with the Ministry in that 
he did nothing, on the evidence, after the Ministry's letter 
advising him of this (exhibit 12) and after 3 April 1989 and 
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seems to have been content with his work for The Australian 
Builders' Labourers' Federated Union of Workers, Western 
Australian Branch. 

I have considered all the written and oral evidence and 
those are my findings based on the civil standard of proof 
and the balance of probabilities. 

The question also arose, under rule 5, as to whether Mr 
Quinn was a financial member (ie whether he had at the time 
of his employment as General Secretary and subsequently 
paid all current subscriptions, fines or levies due). There was 
some dispute as a matter of fact over this question. However, 
although there is clear evidence that Mr Quinn owed $4.17, 
at least on 14 February 1989, there is also evidence that one 
levy which was not paid by Mr Quinn was later revoked, at 
least insofar as it was compulsory, and that being so I am 
not satisfied that Mr Quinn was in arrears in the sense 
referred to in rule 5(i). It would seem that there was a mass 
waiver of the levy under rule 5(v). 

Conclusions. 
The crux of this matter is that the applicant, Mrs Dornan, 

has claimed that Mr Quinn has been wrongly granted full 
membership status pursuant to rule 3(a)(iv), in particular, 
and that he does not and did not, in fact, meet the eligibility 
requirements of rule 3(a)(iv), because he was not elected or 
appointed to an "office" as defined in the rules within the 
meaning of the term "office" in s.7 of the Act. 

The complaint is also that if Mr Quinn does hold "office" 
within the meaning of the Act, then he was invalidly 
"afforded such office'-'. 

The major consequences of that would be that he is not 
and was not eligible for membership, that he was ineligible 
to fulfil the role of Conference Delegate at the 1991 Annual 
Conference, and that he is ineligible to occupy the position 
of Secretary. 

As the facts set out above reveal, Mr Quinn became a 
member of the SSTU as a teacher in 1977 and remained as 
a member until the present. He was appointed by the 
Executive, after answering a general advertisement for 
persons to apply to be appointed to the position in January 
1990, on 26 March 1990. (as distinct from "endorsed" on 
16 February 1990 (see exhibit 21 and my remarks on page 
13 supra)). 

The first question is whether he was eligible for 
membership? Rule 3 is the rule which determines eligibility 
for membership. 

All rules of unions must be interpreted in the manner 
prescribed in HSOA v. Minister for Health (1981) 61 WAIG 
616 at 618 where Brinsden J said: — 

"Generally speaking the correct approach to the 
interpretation of a union rule is to interpret it in the 
same manner as any other (sic) document. It must be 
remembered however that union rules are not necessar- 
ily draft by skilled draftsmen." 

Of course, I apply that principle in the interpretation of 
these rules. The rule to be interpreted must be read in the 
context of the whole of the rules. 

I will deal with one question first. That is as to the effect 
of the rules. There is no doubt, on the facts which I have 
found, that Mr Quinn was eligible for membership when he 
first applied for and was granted membership of the SSTU 
in 1977. He was employed as a teacher by the Ministry of 
Education, although it is referred to as Department in rule 
3. He remained employed as a teacher by the Education 
Department for some time thereafter, in fact, until 3 April 
1989. 

Leave without pay with his employer's consent would not 
seem to me, unless I were otherwise persuaded, to effect a 
termination of the contract of service. 

Rule 3 means, if one first attempts to interpret its plain 
words, this. The SSTU "shall" (ie mandatorily), consist of 
an unlimited number of persons, but the rules prevent it from 
consisting of persons who are not employed or usually 
employed in the categories which are set out in rule 3, and, 
more particularly, for the purposes of this application, rule 
3(a). 

The words "employed or usually employed" are impor- 
tant. The first question, then, is whether a person said to be 
"employed or usually employed" is, in fact, employed or 
usually employed in a category set out in rule 3. What then 
does "employed or usually employed" mean? 

"Employed" means that one is an "employee". 
An "employee" is defined by s.7 of the Act to mean: — 

"(a) any person employed by an employer to do work 
for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in the delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, but does not include 
any person engaged in domestic service in a 
private home unless— 

(e) more than 6 boarders or lodgers are therein 
received for pay or reward; or 

(f) the person so engaged is employed by an 
employer, who is not the owner or occupier of the 
private home, but who provides that owner or 
occupier with the services of the person so 
engaged;" 

The SSTU is clearly an organisation of employees by its 
very nature, of the type which would have had to have made 
an application for registration were it not for s.73A(3) of the 
Act which deemed the SSTU to be registered as an 
organisation. 

Definitions (a) and (b) of the word "employee" contained 
in s.7 of the Act give rise to the derivative "employed". 
Thus, an organisation of employees means persons who are 
employed and are therefore employees, under the definition 
in s.7, definition (a). 

These include a person employed by an employer to do 
work for hire or reward. Thus, there must be a contract of 
employment whereby the employee gives his/her services 
and the employer pays him/her his/her hire or reward. The 
definition also includes a person whose usual status is that 
of an employee which concedes with "usually employed" 
contained in rule 3. 

However, rule 3 quite rightly limits eligibility to a person 
employed or usually employed in the categories prescribed 
by rule 3, and, for the purpose of these matters, rule 3(a), 
in particular. 

"Employed" must mean that a person employed is a 
party to a contract of employment. 

That means that some fundamental features at least exist. 
Firstly, there must be an intention to create a legal 

relationship, the terms of which are enforceable. This 
requires a careful examination of the whole of the 
circumstances of the contract, including any expressed 
intention of the parties. There must be that element of 
mutuality which is essential to the formation of a contract 
(see Dietrich v. Dare [1980] 54 AIJR 388). There must be 
an offer by one party and acceptance by another. The 
contract must be supported by valuable consideration. 

There are other features of a contract which are not 
relevant, 1 think, to the consideration of this matter. 

In contracts of service, however, a promise to perform 
work in exchange for a promise to pay wages constitutes 
valuable consideration (see Pilkington v. Scott (1846) 15 
MNW 657; 153 ER 1014 and the valuable discussion of all 
these matters in "The Law of Employment" (3rd Edition) 
page 64 et seq by Macken, McCarry and Sappideen). 

In this case, the contract of employment might have been 
terminated by Mr Quinn's repudiation or his employer's 
repudiation in 1989. However, I am satisfied that it 
terminated by his abandonment on the facts and as a matter 
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of law, this occurring after his complaint to the Equal 
Opportunity Commission and on or after 3 April 1989. On 
the evidence, Mr Quinn clearly did nothing after that in 
relation to the contract. If he did not abandon it, he accepted 
the repudiation, put at best for him. 

I am satisfied, on the abovementioned principles and 
facts, that no new contract has been entered into by Mr 
Quinn with the Education Department, or vice versa, for him 
to be employed as a relief teacher now or earlier. He is not 
recorded as an employee, he has not performed work since 
his leave without pay began in 1988, he has not been paid 
for doing any work, he has not done any such work, there 
is no offer to work which has been accepted and there are 
no terms which one would expect to find agreed as applying. 
All that exists is a unilateral confirmation that there is no 
impediment to his being employed as a relief teacher 
(exhibit 18). It seems to me to have been a matter in 
after-thought and which may not be achievable, because of 
his duties clearly set out as General Secretary. 

There is no evidence at all that a contract of service exists, 
because there is no evidence, as I have said, of an intention 
to create a legal relationship, the terms of which are 
enforceable at any time at or about Mr Quinn's time of 
appointment, or subsequently or indeed after the termination 
or abandonment of his employment in 1989. That means that 
he would also not be an employee as defined in definition 
(a) of s.7 of the Act. 

Further, there is no evidence that there is any offer or 
acceptance of employment as a relief teacher as alleged or 
at all, nor, as I have said, is there any evidence of 
performance of work or pay or a promise of either. 

There was also evidence that Mr Quinn was not employed 
in any institution providing technical and further education 
or in any college, nor was it, in fact, claimed that he was 
otherwise qualified under rule 3(a)(i), (ii), (iii) or (iv). 

I therefore conclude that after 3 April 1989 Mr Quinn was 
not, within the meaning of rule 3(a)(i), a teacher employed 
as prescribed therein, nor at any time after the termination 
or abandonment of his contract of employment which I have 
found to have occurred on 3 April 1989, subject to what I 
say hereinafter. He was therefore ineligible on that basis for 
membership, subject to what I find hereinafter. 

I now turn to the question of whether Mr Quinn could be 
found to be "usually employed", in terms of rule 3, in any 
of the categories set out in rule 3(a), it not being claimed 
that he was a person covered by any category other than rule 
3(a). 

The question was whether Mr Quinn could be said to be 
"usually employed" by the Education Department of 
Western Australia. "Usually" has been defined in a number 
of authorities, but none such as to assist me in this matter. 
"Usually" is defined in the Shorter Oxford English 
Dictionary to mean: — 

"1. In a usual or wonted manner; according to 
customary, established, or frequent usage, as a rule. 2. 
In a regular manner." 

None of those meanings could be applied to Mr Quinn's 
employment. 

By a clear decision to abandon his contract of employ- 
ment or if his version were accepted, then Mr Quinn 
accepted the repudiation of it in 1989 by the Education 
Department, followed by a decision to accept appointment 
as General Secretary he made a clear discernible decision 
to be employed other than by the Ministry of Education, and 
was, following that initial decision, no longer customarily, 
in a usual or wonted manner, or by established or frequent 
usage, or in a regular manner usually employed or employed 
by the Ministry of Education, and certainly not as a relief 
teacher. One cannot say that he was usually employed as a 
teacher when he made a clear decision not to be, and/or 
when his contract ended over two years ago, and/or when 
he has been otherwise employed. 

I therefore conclude that Mr Quinn was not usually 
employed in any category set out in rule 3(a)(i), (ii), (iii) or 
(iv) of the rules. 

I now turn to whether Mr Quinn is or was eligible for 
membership, because he was appointed as General Secretary 
of the SSTU. He was clearly not "elected" but "appointed" 
and the words have different meanings. That would seem 
clear, because those two words are used disjunctively in rule 
3(a)(v). Mr Quinn was appointed, as I have found, not 
elected, by act of the Committee of Management. 

I heard comprehensive argument as to the meaning of 
"office" as defined in s.7 of the Act. That argument and 
these reasons cover its derivative definition "officer" to 
which I refer above. 

In my opinion, the rules should not be read to conflict with 
the meaning of "office" as that word is defined in s.7 of 
the Act. 

The Executive, which is clearly the Committee of 
Management of the SSTU (and it was not submitted 
otherwise), does not include the General Secretary by 
prescription in the rules. In fact, the General Secretary (and 
thus Mr Quinn) is an employee of the SSTU, as I find, and 
as was indeed submitted by Mr Jackson. 

Further, there is nothing express or implied in the rules 
which requires that the General Secretary must be a member 
of the SSTU. The person who holds the position is clearly 
"an employee". Thus, definition (a) of "office" in s.7 of 
the Act is not applicable. 

I now turn to definition (b) in s.7 of the Act. That means, 
read alone, that the office of "Secretary" would prima facie 
be "an office" of the SSTU, because the office of Secretary 
in an organisation is so prescribed, particularly and 
specifically by s.7, definition (b). However, the definition 
of "office" includes, at its end, after prescribing seriatim 
what "offices" are, a broad exclusion. That exclusion 
provides that the definition of "office" does not include the 
office of any person who is an employee of the organisation 
and who does not have a vote on the Committee of 
Management of the organisation. As a matter of fact, the 
General Secretary does not have a vote on the Committee 
of Management, and is an employee as I have said. The 
General Secretary also is not, or at least there is no evidence 
or submissions to that effect, a trustee or person holding 
property as defined in definition (c) of s.7. Indeed, it was 
not so submitted. 

Mr Quinn is not and was not, patently, the holder of an 
office under the rules for the filling of which an election is 
conducted within the organisation, as definition (d) in s.7 
prescribes. 

Further, definition (e) in s.7 is not applicable, there being 
no declaration of the Full Bench as required by that 
definition. 

Some reference was made to rule 26, but there is no 
election or appointment of the General Secretary to the 
SSTU delegation to the Trades and Labor Council provided 
for therein. What rule 26(c) provides is that the General 
Secretary is automatically a full delegate to the Trades and 
Labor Council, along with the President. That is a provision 
in the rules, not an election or an appointment. It is not, 
therefore, an "office" as defined in s.7 of the Act. It is not 
an "office" as referred to in rule 3 of the rules. 

In any event, the General Secretary is excluded from 
being an "officer", even if what I said there were incorrect, 
because he/she does not have a vote on the Committee of 
Management, and is an employee as well, contrary to the 
exclusion clause in the definition of "office". 

I should also mention s.56(l) of the Act which requires 
that the rules provide for every election for an office as 
defined. If the office of Secretary were an office as defined, 
then the rules are defective in not providing for an election 
to it, and Mr Quinn was, therefore, invalidly "appointed" 
to the position instead of being elected. Orders consequent 
upon that finding would then follow. I am aware that I am 
departing from a view I expressed in Doman v. SSTU 71 
WAIG 3163 to that effect. However, I have had the benefit 
of very substantial argument. 

However, the position is not an "office". Rules 19 and 
28(a)(i) cannot alter this in the face of the s.7 definition, and 
s.56. 
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For those reasons, I reiterate that a person who is an 
employee and who has no vote on the Committee of 
Management cannot hold office. 

The Secretary is an employee. As an employee, it seems 
to me, the Committee of Management is entitled to appoint 
the General Secretary without any special provision in the 
rules under its duty to conduct the affairs of the SSTU, 
subject to the supervising role of the Annual Conference (see 
rule 18(a) in particular and rule 18(b), as well as rule 27(a)(i) 
and (ii)). 

I turn to Mr Jackson's submission that, in any event, Mr 
Quinn, having become a member of the SSTU, remained a 
member on the authority of the judgment of the Full Court 
of the Federal Court in Troja v. AMIEU (1978) 23 ALR 18 
and Turner v. Australasian Coal and Shale Employees 
Federation (1984) 55 ALR 635. 

That issue arose from Mr Jackson's submission and 
developed in this way. Mr Quinn became a teacher 
employed by the Department as prescribed by rule 3(a)(i) 
in 1977. Subject to the question of Mr Quinn remaining a 
financial member or not, he remained a member to this day, 
because he was not "purged" pursuant to rule 6 for owing 
12 months subscriptions. 

Further, Mr Quinn did not give written notice of his 
resignation which is another way of terminating member- 
ship (see rule 7), nor has he been expelled for misconduct 
(see rule 8). There is no evidence of any of these events 
occurring at least. 

There is further no provision which requires a person who 
ceases to be employed in one of the categories referred to 
in rule 3, as a result of ceasing to be so employed, to cease 
to be a member of the SSTU. 

All of those matters formed the basis for the Full Court 
of the Federal Court judgments to which 1 have referred 
above. The eligibility clauses therein referred to are not 
significantly different from the eligibility clause of the 
SSTU. These are clearly strongly persuasive judgments of 
a very important court, on the face of it. 

The submission was that Mr Quinn, having been eligible 
to belong to the SSTU when he first joined, continued to be 
eligible, because the rules do not provide that a member be 
excluded on any other ground other than those to which I 
have referred above. Thus, he remained a member at the 
time when he was appointed General Secretary and was 
eligible for membership and remained so. 

All of the judgments to which Mr Jackson referred me 
took no account of a number of judgments to which 1 now 
refer, or if they did they applied, in my opinion, insufficient 
weight, at least by implication. In United Grocers, Tea and 
Dairy Produce Employees' Union of Victoria v. Linaker 
(1916) 22 CLR 176 at 180, per Barton J, His Honour held: — 

"... it is clear that the rules are mandatory, and that 
"any action of the organization not in accordance with 
them is a mere nullity"." 

This judgment was cited in Bielski v. Oliver and Others 
[1958] 1 FLR 258 where the Commonwealth Industrial 
Court held that estoppel could not apply against the 
eligibility rules of a union because such rule was mandatory. 
Thus, whatever action the union there took in admitting a 
person or purporting to admit a person as a member, this 
could not make him a member if he were ineligible (see also 
APS A v. Lawrence (1982) 2 IR 166 per Toohey J and R v. 
Commonwealth Court of Conciliation and Arbitration and 
Others; ex pane Brisbane Tramways Co Ltd; ex parte 
Municipal Tramways Trust, Adelaide (1914) 19 CLR 43). 

I followed the same course in Fry and Others v. Baxter 
and Others 70 WAIG 4310 at 4312-4313 and the reasons 
cited therein. 

The plain words of the eligibility rule, rule 3, prescribe 
that the SSTU "shall consist of an unlimited number of 
persons employed or usually employed in the various 
categories". In other words, one is not eligible to be a 
member, because of the mandatory direction contained in 
the rules and its language unless one fits within the 
prescribed categories. Put another way, applying the plain 
words of the rule, the SSTU, by its own prescription, is 

prohibited from consisting of any other members, other than 
those persons possessing the qualifications for eligibility set 
out in rule 3. That is because by its very nature it is an 
organisation consisting of members having the eligibility 
prescribed; it has no other nature. 

It seems to me, therefore, that rule 3, without expressing 
the mechanism or needing to, would operate automatically 
to terminate membership once a persons becomes ineligible. 
To read it any other way would lead to absurdity. For 
example, a majority of members of a union might be persons 
who are ineligible for membership because they work in a 
different industry, if Mr Jackson's submission were upheld. 
Those persons may also be genuinely eligible to belong to 
another union because they are actually employed in the 
industries which make them eligible to belong to it, 
supposing in fact that they do so belong to the second union. 
Nonetheless, they would still control the first union because 
of their continuing membership of it, even though they were 
not employed in the occupation or industry by which they 
first became eligible for membership in the first union. I do 
not think that it matters that in this case the question of 
eligibility did not relate to registration as a member, but to 
the ability to remain as a member. The essential mandatory 
nature of the eligibility rule and its imperiousness to 
estoppel does not cease after registration. 

I am therefore, to my regret, unable to follow the Federal 
Court in the authorities cited above. 

The powers conferred upon the Conference by rule 
27(b)(ii), (vii), (viii) and (xi) have to be read accordingly. 

Indeed, it is noteworthy that Conference, the supreme 
governing body of the SSTU, must dismiss from office a 
person no longer eligible to hold office, which would 
include a person ineligible for membership. 

Further than that, by virtue of rule 27(b)(xi), the 
Conference and hence the SSTU has no power to determine 
entrance fees and subscriptions for or impose levies upon 
any person, unless they are eligible to be members of the 
SSTU. That, it seems to me, is a proper recognition of what 
I have just said. 

One cannot impose, as a matter of proper construction of 
the rules, levies upon or determine subscriptions for persons 
who are not entitled to be members, not entitled to vote, 
stand for office, etc, and whose membership is automatically 
determined because they are mandatorily excluded from 
membership. 

I am therefore of opinion that when Mr Quinn first ceased 
in employment in 1989, he became ineligible for member- 
ship and his membership ceased by virtue of rule 3, subject 
to the question of his membership of Executive. 

One submission of Mr Jackson's was that rule 3(a)(v) 
made provision for "officers" who were not officers as 
defined in s.7 of the Act. However, that is not apparent. 

Rule 19 refers to officers, the President, Senior Vice- 
President, Vice-President and 14 additional members of 
Executive. The General Secretary is not a position referred 
to in that rule. 

Rule 30 refers to elections for office and does not, of 
course, refer to the General Secretary. 

However, rule 28(b) prescribes that, in the absence of the 
General Secretary, the Executive shall appoint another 
"officer" to undertake his/her duties. It might be said that 
the word "appointed" used disjunctively with the word 
"elected" means that person. However, no attempt is made 
to distinguish "office" in meaning. 

If what Mr Jackson says is right, then the term "office" 
includes "office" as defined in the Act and "office" as held 
by employees or other persons. 

It seems to me, reading the whole context of the Act, that 
"officer" generally means someone elected to office and 
that the word "appointed" in rule 3 relates back to the days 
when the General Secretary, although not elected, was a 
member of Executive. I say that because an officer and 
member of the Committee of Management could not be 
appointed. 

In my opinion, it cannot mean staff or employees or it 
would say so. It really is meant, it seems to me, to cover 
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members of the SSTU who might otherwise become 
ineligible for membership upon taking up "office" in the 
SSTU. I say that notwithstanding rule 28(b) which would 
appear to me to be a throw-back to other days (see Doherty 
v. Fazio and Others 70 WAIG 687). 

I now turn to the question of Mr Quinn's status, by virtue 
of the orders made in Doherty v. Fazio and Others (op cit), 
Mr Quinn having been appointed as General Secretary on 
26 March 1990 (see exhibit 7). 

It was submitted that because I had ordered on 27 October 
1989 that the members of the Executive hold office until 
further order (see Doherty v. Fazio and Others (op cit) at 
page 698 and my order there set out), that Mr Quinn 
continue to hold office as a member of the Executive until 
the election was completed. More particularly, see my 
orders made on 6 December 1989, paragraph (7)(a), which 
provided that the then members of the Executive hold office 
until the completion of a fresh election (to paraphrase the 
order). 

Given that, Mr Quinn was a member of the Executive, 
which is by no means clear from the reasons for decision, 
and given that the order extended the life of the Executive 
until the elections for members were completed, a date 
which is not clear to me on the evidence. Mr Quinn was still 
not an "officer" as at 26 March 1990 when he was 
appointed. 

What had occurred in that matter was that a union election 
had been declared null and void (see Doherty v. Fazio and 
Others (op cit) at page 702). 

I refer to the "deemed" Executive in 1989 which I 
ordered to continue in its life while rules were altered and 
a fresh election held. 

Indeed, I agreed that it had some taint of illegitimacy, and 
it became, in fact, a caretaker Executive, although I did not 
deem it practical to curtail its powers. 

The order provides that members of the Executive, who 
are officers as defined in the Act, are deemed to validly 
occupy the offices until the election is completed. However, 
once Mr Quinn became Secretary, because it is not an office 
as defined, he became ineligible for membership because he 
no longer held an "office"; even if he held one before, 
which is doubtful, because of the artificial extension of his 
term of office. 

That being so, it is not material to consider the effect of 
the order. I would add, in any event, that Mr Quinn, after 
3 April 1989, should probably have been dismissed from the 
Executive under rule 27(b)(vii), because he ceased to be 
eligible to hold office. 

I refer to the question of arrears of subscriptions. That 
question is now one which requires no answer, because if 
Mr Quinn is and was ineligible then subscriptions said to be 
due were not payable. Even if they were, then the amount 
in arrears was so small that I would not exercise my 
discretion under s.66 of the Act to rule Mr Quinn ineligible 
(Park v. WA Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers assists me there). 

That matter was further readily resolvable within the 
framework of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers. 

For those reasons, I am satisfied and find that Mr Quinn 
does not currently, and was not, after his contract of 
employment terminated on or about 3 April 1989, eligible 
for membership of the SSTU. Even if that were not right, 
once he became Secretary he was ineligible because he did 
not hold office and did not qualify for membership otherwise 
under rule 3. 

I therefore will declare that Mr Quinn was not eligible for 
membership on and after 3 April 1989. 

I will order that Mr Quinn's membership be revoked and 
any subscriptions paid by him be refunded. 

Mr Quinn's election as a Conference Delegate will be 
declared void ab initio, since he was, at all material times, 
ineligible to participate in the 1991 Annual Conference, for 
the reasons set out above. 

Mr Quinn is not ineligible to occupy the position of 
General Secretary, there being no requirement express or 
implied that the General Secretary be a member of the 
SSTU, if he/she is not an "officer" as defined in the Act. 
Thus, no declaration to that effect will be made. 

It is clear that rule 26(c) and (d) do not require amendment 
for the reasons set out above, and namely that membership 
of the Trades and Labor Council Delegation is not an 
"office" as defined, unless there is a submission that it and 
other rules be altered to delete reference to "The General 
Secretary". 

It is quite clear that Mr Quinn, whilst he remains 
ineligible for membership, is ineligible to hold "office" in 
the SSTU. 

Rule 28(b) will require some alteration and I will hear 
submissions as to the form of order, as I will on any further 
alterations to rule 28(a). 

I will hear any further submissions as to any further orders 
to be made, but will issue a Minute of Proposed Order, in 
any event, to reflect these reasons. 

Order accordingly. 
Appearances: Mrs B A Dornan, the applicant, on her own 

behalf. 
Mr A L Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, the State School Teachers Union of 
WA (Inc). 

Mr L A Jackson QC (of Counsel) and with him Mr J G 
Fiocco (of Counsel) for the secondnamed respondent, Mr P 
Quinn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
State School Teachers Union of WA (Inc) and Peter John 

Quinn, General Secretary. 
No. 1515 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P J SHARKEY 

14 April 1992. 
Supplementary Reasons for Decision. 

THE PRESIDENT: There was a speaking to the minutes in 
this matter and I heard a number of submissions. 

Mrs Beverley Anne Dornan, the applicant, submitted to 
me that rule 38(h) of the rules of the State School Teachers 
Union of WA (Inc) (hereinafter referred to as "the SSTU") 
needs to be looked at in the light of my reasons for decision. 

Rule 38(h) provides that the President and General 
Secretary or his/her nominated representative shall be an ex 
officio member of the Committee (ie any Committee formed 
under rule 38). 

Mrs Dornan also submitted that the General Secretary 
should not be a member of the Trades and Labor Council 
of Western Australia (hereinafter referred to as "the TLC") 
delegation which should be filled by a member, and the 
Secretary, as I had held, was not eligible to be a member of 
the SSTTJ. If the Secretary were a member, the position 
could be filled. That was Mrs Doman's submission in 
relation to rule 26. 

She also submitted that rule 28(a)(xi) ought to be altered 
because it gives the General Secretary power over elected 
officers when the General Secretary is not an officer as 
defined in the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). For the same reason, 
rules 28(a)(ix), (x) and (xiii) need attention, she submitted. 

Mr Edward John Harken, on behalf of the SSTU, 
submitted that I delete reference to the General Secretary in 
rules 26(c), (d) and 38(h). 
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The SSTU did not oppose Mrs Doman's submissions as 
to rules 28(a) and (b). 

It was therefore submitted that: — 
(1) Rule 28(a)(xi) should be amended so that the 

General Secretary was required to be responsible 
for the day to day supervision, direction and 
control of non-elected employees of the SSTU. 

(2) In the absence of the General Secretary, the 
Executive appoint another employee to undertake 
his/her duties. 

Mr Peter John Quinn's submissions, summarised, were as 
follows. 

The order should include a declaration that Mr Quinn is 
the General Secretary of the SSTU. He expressed to me that 
he was in some difficulty in regard to the question of his 
contract. 

He then went on to submit that the General Secretary's 
contract of service was reflected partly in his duty statement 
and partly in the rules, and he took me to rules 28(a) and 
(b) in particular. 

He submitted that whilst the submissions made to me 
were technically competent, nonetheless to accede to the 
submissions would cause "ad hocery". What should occur 
is that the SSTU, through its proper mechanisms, should 
deal with all of the rules relating to the General Secretary 
simultaneously, Mr Quinn submitted. 

To illustrate that, Mr Quinn took me to existing 
inconsistencies within the rules over the use of the word 
"officer". 

Mr Quinn submitted that he had no objection to an 
alteration to rule 28(a)(xi) which reflected the fact that the 
tribunal member should not be subject to direction by 
anyone. However, his submission was that absolute proof of 
disfunction is required before I should accede to the 
submissions made to me. 

The SSTU's Annual Conference had purported to create 
the position of appointed member, and, therefore, the SSTU 
was moving to deal with these matters. 

The rule had not been altered, but that was the will of 
Conference, Mr Quinn submitted (see exhibit 3). 

Whilst the TLC is, as Mr Quinn submitted, not bound by 
the rules of the SSTU, a person cannot be the SSTU's 
delegate unless that person is elected or appointed in 
accordance with the rules of the SSTU. 

Mr Quinn took me also to rule 38(b). That provides that 
Committees will act solely as advisory bodies to the 
Executive Committee membership; it was submitted by Mr 
Quinn that that confers no general powers on the General 
Secretary. 

There has already been an application to alter rules 28(a) 
and (b), and I have said that this should occur. It is an 
obvious consequence of my findings. 

In addition, s.26(2) of the Act enables me, in the interests 
of all of the parties in this case, to make any consequent 
orders as to alteration of the rules, since I am not restricted 
to the relief sought. 

It is quite clear, in any event, if I can assist the SSTU, by- 
saying that "officer" in the context of the rules meant 
"officer" within the meaning of s.7 of the Act. 

In any circumstances, where an "officer" is purported to 
be, under the rules, subject to direction by the General 
Secretary, then the word "officer" would have to be read 
down to mean "employee". However, it would be best 
resolved by alteration of the rules to remove any ambiguity. 

Quite plainly, an "officer" (ie an elected officer) could 
not be read to be subject to the Secretary who is an 
"employee". That would be contrary to the democratic 
control of the organisation by its members, since it would 
mean that their elected representatives would be subject to 
an employee. 

At the heart of all of these matters is my holding in this 
matter that Mr Quinn, as General Secretary, was not eligible 

to be a member of the SSTU after 3 April 1989 (see my 
decision in Dornan v. SSTU and Quinn (No 1515 of 1991) 
(unreported) dated 12 February 1992). Since he remains 
ineligible for membership, I held that Mr Quinn remained 
ineligible to hold office. I also said (see page 30): — 

"It is clear that rule 26(c) and (d) do not require 
amendment for the reasons set out above, and namely 
that membership of the Trades and Labor Council 
Delegation is not an "office" as defined, unless there 
is a submission that it and other rules be altered to 
delete reference to "The General Secretary"." 

As to rule 28(a)(xi) (sic), clearly rule 28(a)(ix), although 
it may be inappropriate, when the General Secretary is not 
an "officer", that he sign any process or document which 
should be signed by an officer. I hesitate to deal with the 
General Secretary's functions piece-meal and I will not 
interfere with that rule. Whether he should appear or 
authorise others to appear before the Commission, courts, 
tribunals, etc is another matter, given that he is an employee 
of the SSTU, subject to its direction. 

It is further clear, for reasons which I have already 
expressed, that rule 28(b) should be altered so that the word 
"another" is deleted and the word "an" is substituted for 
it and the words "or employee" are added. That is if the 
General Secretary is replaced by an employee. That should 
be so until such time as the SSTU decides whether it should 
have a General Secretary who is an officer and/or a member 
of Executive. 

It is quite clear that rule 28(a)(xi) should be altered to 
delete the words "professional officers" and because it 
would be contrary to democratic control of the organisation 
for an officer to be directed by the General Secretary who 
is an employee. 

As to rule 26(c) and (d), I will disallow those sub-rules 
insofar as they refer to the General Secretary, since those 
sub-rules plainly look back to the time when the General 
Secretary had conferred on him status consistent with his 
being an officer duly elected, when he was not duly elected, 
and obviously had their origins in a time when the SSTU 
rules were not the rules of an organisation registered as an 
organisation under the Act. 

As to rule 38(h), it seems to me that the General Secretary, 
if he is not a member of the SSTU, should not be ex officio 
a member of rule 38 Committees. This would not prevent 
his attending them. However, Committees are used to effect 
the business of the SSTU, and what is the business of the 
Committees is the business of members. It seems to me that 
that makes for democratic control of the organisation by its 
members. 

It seems to me that there has to be an overall decision as 
to the role of the General Secretary by the SSTU, whether 
they wish to have an employee who should have all of the 
benefits of being an employee and any consequent disadvan- 
tages, or whether that person should be an officer. In the 
latter event, that person would be required to be elected. 
However, that is not a matter for me. 

I have the view that Mr Quinn's submission that there are 
a large number of rules relating to the General Secretary 
which require review, has much merit in it. 

Order accordingly. 
Appearances: Mrs B A Dornan, the applicant, on her own 

behalf. 

Mr E J Harken on behalf of the firstnamed respondent, 
the State School Teachers Union of WA (Inc). 

Mr P J Quinn, the secondnamed respondent, on his own 
behalf. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
State School Teachers Union of WA (Inc) and Peter John 

Quinn, General Secretary. 
No. 1515 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P J SHARKEY. 

14 April 1992. 
Order. 

This matter having come on for hearing before me on the 
16th and 17th days of October 1991 and having heard Mrs 
B A Dornan, the applicant, on her own behalf, Mr A L 
Drake-Brockman (of Counsel) on behalf of the firstnamed 
respondent, the State School Teachers Union of WA (Inc), 
and Mr L A Jackson QC (of Counsel) and with him Mr J 
G Fiocco (of Counsel) on behalf of the secondnamed 
respondent, Mr P Quinn, and having reserved my decision 
on the matter, and reasons for decision being delivered on 
the 12th day of February 1992, and having come on for a 
speaking to the minutes on the 11th day of March 1992 and 
having heard Mrs B A Dornan, the applicant, on her own 
behalf, Mr E J Harken on behalf of the firstnamed 
respondent, the State School Teachers Union of WA (Inc), 
and Mr P J Quinn, the secondnamed respondent, on his own 
behalf, and having reserved my decision on the matter, and 
reasons for decision being delivered on the 14th day of April 
1992, it is this day, the 14th day of April 1992, ordered: — 

(1) That I declare that the abovenamed second 
respondent, Mr P Quinn, was not eligible for 
membership of the State School Teachers Union 
of WA (Inc) on or after the 3rd day of April 1989. 

(2) That the abovenamed second respondent's mem- 
bership be and is hereby revoked and that the State 
School Teachers Union of WA (Inc) refund to Mr 
P Quinn any subscriptions due and paid by him for 
the period from the 3rd day of April 1989 to the 
date hereof. 

(3) That I declare that the abovenamed second 
respondent was at all material times ineligible for 
election as a delegate at the 1991 Annual 
Conference of the abovenamed respondent union, 
the State School Teachers Union of WA (Inc). 

(4) That the abovenamed second respondent's elec- 
tion as a Conference Delegate for the 1991 Annual 
Conference of the abovenamed respondent union 
be and is hereby declared void ab initio. 

(5) That at the time of the making of these orders the 
abovenamed Peter John Quinn occupied the 
position of General Secretary as employee of the 
said State School Teachers Union of WA (Inc) 
("the SSTU"). 

(6) That rules 26(c) and (d) be and are hereby 
disallowed, only to the extent that it includes the 
words "and General Secretary", and the SSTU be 
and is hereby ordered to alter the same by deleting 
therefrom the reference to "General Secretary" 
within nine months of the 14th day of April 1992. 

(7) That rule 28(a)(xi) be and is hereby disallowed, 
only insofar as it relates to the inclusion in it of 
the words "and professional officers", and the 
said SSTU be and is hereby ordered to alter such 
rule by deleting such words within nine months 
of the 14th day of April 1992. 

(8) That rule 28(b) be and is hereby disallowed, only 
to the extent that it includes the words "another 
officer" in line two thereof, and the SSTU be and 
is hereby ordered to alter the same by deleting 
therefrom the words "another officer" and substi- 
tuting therefor the words "an officer or em- 
ployee" within nine months of the 14th day of 
April 1992. 

(9) That rule 38(h) be and is hereby disallowed, only 
insofar as it contains the words "and General 
Secretary" in the first line thereof, and the SSTU 
is ordered to alter the same insofar as it contains 
the words "and General Secretary" within nine 
months of the 14th day of April 1992. 

(10) That in the meantime the said rules are to be read 
and complied with as if they were altered in the 
manner prescribed above. 

(11) That in the event that the said SSTU shall decide 
that the General Secretary be an elected officer, 
then it may apply for a variation of these orders. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, 

C M O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc), and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
31 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application brought 
pursuant to s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

The application was filed herein on 15 October 1991 and 
served on 16 October 1991. 

The application was brought by Mrs Beverley Ann 
Dornan, a member, at all material times, of the State School 
Teachers Union of WA (Inc) (hereinafter referred to as "the 
SSTU"), or at least it was not in issue that that was not the 
case. 

In addition, Mr Edward John Harken was, at all material 
times, President of the SSTU. 

The SSTU is an organisation registered under the Act and 
is therefore an organisation as defined in s.7 of the Act. 

I therefore had, at all material times, jurisdiction, pursuant 
to s.66(l) of the Act, to hear and determine this application 
and the answer and counter proposal herein. 

The application, as amended, reads as follows: — 
"That Mr Ed Harken, as a candidate in the 1991 

Senior Officer elections of the State School Teachers 
Union of Western Australia (Inc) has breached Union 
policy Union Administration 12.9 and Rule 29 h) of the 
State School Teachers Union Constitution and Rules, 
in using the resources of the Union for the production 
and distribution of electoral material. 

Specifically, the applicant asserts that the Presidents 
column in the Oct 1991 Western Teacher, the official 
Union journal, is blatant, unfair electioneering and 
constitutes a major election irregularity in the conduct 
of a fair and democratic election. 

Furthermore, the applicant asserts that 
1) the lead article unfairly singles out Mrs 

Dornan for criticism endeavouring to link her 
name with the delay in salaries caused by the 
Union's failure to observe the rules. 

2) the advertisement on p3 of the Western 
Teacher is unauthorised and, as such consti- 
tutes an electoral offence. 
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3) the advertisement on p3 attributes views to 
Brian Lindberg that he does not hold. 
Moreover he did not give his permission to 
have his name or photograph used to promote 
the unauthorised advertisement. 

4) the advertisement on page 3 indicates unfair 
prior knowledge of candidates election state- 
ments on the part of Mr Harken. 

5) the article headed 'The Salaries Situation' on 
p4 wrongly identifies Mr Matt Farrell as the 
head of the Unions negotiating team on 
TAPE salaries in an effort to shift the focus 
of the blame for the lack of progress on this 
issue from himself in order to gain unfair 
electoral advantage. 

6) the Senior Officer Election Statements which 
appear on pll are printed in such a manner 
to discourage readership (small print). Fur- 
thermore the 'Indemnity Guarantee' which 
appears at the top of the page is an attempt 
to bring challenging candidates into disre- 
pute by implying that candidates Dornan, 
Lindberg and Farrell have broken defamation 
laws but that Mr Harken and Ms Hay ward are 
champions of free expression and will not 
exercise their right to sue. Moreover, Mr 
Lindberg, Mr Farrell and Mrs Dornan were 
not approached about an 'indemnity guaran- 
tee'. 

7) the 'Stop Press' which appears on pll is an 
attempt by a Union employee to encourage 
members to support the Harken/Hayward 
team and to ask members to vote against 
myself as the user of the 'cronyism' term. 

8) the advertisement on pl6 of the Oct 1991 
Western Teacher authorised by K Piper, 
includes a photograph of the applicant which 
is Union property. Furthermore the Union is 
charged under Rule 2a to 'watch over and 
protect the interests of its members'. 

In summary the applicant asserts that taken together 
the content of these articles and structural artifices are 
designed to give Mr Harken an electoral advantage 
over myself and my team and, that as such it constitutes 
a gross abuse of Union resources during the course of 
an election and is in clear breach of Rule 29 h) and 21 
A i) c) and 21 A i) e)." 

The relief sought, as amended, formal parts omitted, reads 
as follows: — 

"Should the Commission find that this is so the 
applicant seeks by way of redress an order 

(1) That the recently counted Senior Officer 
election of the State School Teachers Union 
be declared void. 

(2) That a new election be called from amongst 
the same candidates (should they still wish 
to be considered). 

(3) That such election be conducted before the 
end of the school year (December 18th) OR 
within 2 weeks of the recommencement of 
the school year in 1992, over as short a time 
span as possible. 

(4) That a copy of the President's Orders and 
Reasons for Decision in this matter be 
despatched to the home addresses of all 
Union members by the Union one week prior 
to ballot papers being issued in any new 
election to be held." 

The amended relief sought was granted, save and except 
for paragraph (3). 

The application and the particulars of it were adopted by 
all of the applicants, the last seven of whom were joined by 
order. 

Leave was granted to Mr Harken to amend his Answer 
and Counter Proposal in accordance with the Minute of 
Further Amended Answer and Counter Proposal filed in the 

Commission on 11 November 1991, which, formal parts 
omitted, reads as follows: — 

"1. Mr Harken denies the allegations contained in the 
Applicant's Application and Amendment to 
Schedule. 

2. In relation to item 2 of the Amendment to 
Schedule Mr Harken says that it raises a matter 
which is not within the jurisdiction or power of the 
learned President and should be struck out. 

3. Mr Harken says that the application should be 
dismissed on the following grounds: 
(a) Mr Harken is not a proper Respondent to this 

application; 
(b) Mr Harken denies any breach of Union 

policy or rules; 
(c) Further and alternatively rule 29 sub-rule (h) 

and rule 29 sub-rule (i) are invalid and have 
no operation. 

Particulars. 
i) The motions in relation to the above- 

mentioned proposed constitutional 
amendments were moved at the (1986) 
88th Annual Conference of the said 
Union by the Union's General Secretary 
A M Heine and voted upon by the said 
A M Heine who was purportedly a 
delegate to the said Conference but who 
was not entitled to be a delegate thereat 
nor entitled to move, speak to, or to vote 
upon any motion at Conference and the 
said motions were thereby invalid and 
not capable of registration pursuant to 
section 62 of the Industrial Relations 
Act 1979 ("the Act"); 

ii) the motion at the said Conference 
resolving to apply to the Industrial 
Relations Commission for registration 
of inter alia rule 29 sub-rule (h) and rule 
29 sub-rule (i) was moved by and voted 
upon by the said General Secretary A M 
Heine and for the reasons set out in (i) 
above was invalid and thereby not 
authorised in accordance with the rules 
of the Union (in particular what was 
then rule 45). Accordingly the Union in 
purporting to apply for the registration 
of inter alia rule 29 sub-rule (h) and rule 
29 sub-rule (i) failed to comply with 
section 62 (3) (a) of the Act; 

iii) the purported notice ("the notice") to 
members contained in the Conference 
agenda for the (1986) 88th Annual 
Conference of the Union informing 
members of their right to object to 
proposals for alterations of rules was not 
adequately brought to the attention of 
members and to the extent that it was, 
it was incorrect and misleading and 
thereby the members were not afforded 
a reasonable opportunity to object to the 
alteration in breach of section 62 (3)(b) 
of the Act. 

Particulars. 
A. By simply inserting the notice at 

page 15 of the Conference agenda 
and then again at page 50 the 
Union did not adequately bring the 
proposal for alterations to the rules 
to the attention of its members. 

B. The notice advised members "This 
objection must be on Form 22 and 
received by the Registrar within 21 
days of the publication of the 
proposed alterations in the WA 
Industrial Gazette" whereas the 
said proposed alterations and the 
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Union application in relation 
thereto were not published (nor 
were they required to be published) 
in the WA Industrial Gazette. 

(d) Further and alternatively even if rule 29 
sub-rule (h) and rule 29 sub-rule (i) are valid 
and were breached (matters which are de- 
nied) they were never intended to nor do they 
deal with an irregularity in an (sic) Union 
election. A breach of rule 29 sub-rule (h) 
merely gives rise to an irregularity in the 
Union (not an irregularity in the conduct of 
an election as referred to in rule 29 sub-rule 
(e)) the only consequence of which is that 
such breach may be regarded as misconduct 
to be dealt with by the Executive pursuant to 
rule 8. 

(e) Further and alternatively the contents of the 
October 1991 Western Teacher do not consti- 
tute an irregularity in relation to an election 
for an office pursuant to the rules of the 
Union or the provisions of the Act. 

4. Mr Harken opposes the orders sought by the 
Applicants. 

5. The respondent, Mr E J Harken, seeks: — 
(a) A declaration that rules 29(h) and (i) of the 

rules of the respondent union are invalid. 
(b) An order that the same be disallowed." 

Leave was granted to Mr Harken to add a Minute of 
Further Amendment which was filed in the Commission on 
12 November 1991, and which reads, formal parts omitted, 
as follows: — 

"Further and alternatively motion 22A at the (1986) 
88th Annual Conference was not moved or properly 
moved nor could it have been moved as it was not an 
item on the Conference agenda and thereby there was 
no resolution in relation to an application for registra- 
tion of rule changes to the Western Australian 
Industrial Relations Commission in breach of section 
62 (3) (a) of the Act." 

The Answer and Counter Proposal of the SSTU, formal 
parts omitted, reads as follows: — 

"1. The State School Teachers' Union says that this 
application should be dismissed on the following 
grounds: 

(a) The Respondent denies any breach of Union 
policy or rules; 

(b) The contents of the President's column in the 
October 1991 edition of the "Western 
Teacher" do not constitute an irregularity in 
relation to an election for office pursuant to 
provisions of the Industrial Relations Act 
1979; 

(c) The matters set out at items 1 to 8 of the 
amendment to Schedule filed by the Appli- 
cant do not constitute an irregularity in 
relation to an election for office pursuant to 
the provisions of the Industrial Relations Act 
1979. 

2. The Respondent opposes the orders sought by the 
Applicant." 

Mr Peter John Quinn, the General Secretary of the SSTU, 
was given leave to intervene pursuant to s.27(l)(j) of the 
Act, on the authority of Gairns and Dempsey v. RANF 69 
WAIG 2343 and the cases cited therein, in particular that I 
was being invited by the applicants to make findings adverse 
to his interests. 

The Intervener's Grounds of Intervention were filed in the 
Commission on 31 October 1991, and, formal parts omitted, 
read as follows: — 

"1. The General Secretary of the SSTU acts as the 
Publisher of "The Western Teacher" on behalf of 
the SSTU. 

2. The General Secretary authorised the publication 
of the Monday 14th October 1991 edition of "The 
Western Teacher" on behalf of the SSTU. 

3. The General Secretary drafted the "Indemnity 
Guarantee" referred to and complained of in 
paragraph (6) of the Applicant's Amended Further 
and Better Particulars of the Application. 

4. The General Secretary drafted the "Stop Press" 
referred to and complained of in paragraph (7) of 
the Applicant's Amended Further and Better 
Particulars of the Application. 

The Intervener says further that: 
1. Each of the matters complained of in the 

Applicant's Amended Further and Better Particu- 
lars of the Application do not constitute either - 

(a) A breach of the rules of the SSTU; or 
(b) An irregularity in relation to an election for 

an office pursuant to the provisions of the 
Industrial Relations Act 1979. 

2. With respect to paragraph (2) of the Applicant's 
Amended Further and Better Particulars of the 
Application, that the matter is not within the 
jurisdiction or power of His Honour, the President, 
and should be struck out. 

3. That the Applicant is not entitled to the relief 
claimed or at all." 

I gave leave to Counsel to appear for the intervener, for 
Mr Harken and for the SSTU. 

However, I must say that a serious question arises in s.66 
matters as to the exercise of the President's discretion under 
s.31 of the Act as to the disadvantage which an unrepre- 
sented applicant might be under when his/her union and/or 
its officials are represented by Counsel and he/she is not. 

Each matter must be considered on its own merits, but that 
consideration, if it arises on the facts, would seem to me to 
be a relevant one. 

The application related to the 1991 election of the 
President, Senior Vice-President and Vice-President of the 
SSTU, "the senior officers". 

Some Relevant Statutory Provisions. 
The following provisions of the Act are relevant: — 

(1) S.6(f) which provides: — 
"to encourage the democratic control of organ- 

izations so registered and the full participation by 
members of such an organization in the affairs of 
the organization; and" 

(2) S.26(l)(a), (b) and (c) which provides: — 
"In the exercise of its jurisdiction under this 

Act the Commission — 
(a) shall act according to equity, good con- 

science, and the substantial merits of the case 
without regard to technicalities or legal 
forms; 

(b) shall not be bound by any rules of evidence, 
but may inform itself on any matter in such 
a way as it thinks just; 

(c) shall have regard for the interests of the 
persons immediately concerned whether di- 
rectly affected or not and, where appropriate, 
for the interests of the community as a 
whole;" 

(3) S.26(2) which provides: — 
"In granting relief or redress under this Act the 

Commission is not restricted to the specific claim 
made or to the subject matter of the claim." 

(4) S.56(l)(d)(iii) which provides: — 
"shall, in relation to any election for office — 
(iii) ensure, as far as practicable, that no irregular- 

ity can occur in connection with the elec- 
tion;" 
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(5) S.66(2)(e) and (f) which provide respectively as 
follows: — 

"On an application made pursuant to this 
section, the President may make such order or give 
such directions relating to the rules of the 
organization, their observance or non-observance 
or the manner of their observance, either generally 
or in the particular case, as he considers to be 
appropriate and without limiting the generality of 
the foregoing may — 

(e) inquire into any election for an office in the 
organization if it is alleged that there has 
been an irregularity in connection with that 
election and make such orders and give such 
directions as the President considers neces- 
sary— 

(i) to cure the irregularity including rectify- 
ing the register of members of the 
organization; or 

(ii) to remedy or alter any direct or indirect 
consequence thereof; and 

(f) in connection with an inquiry under para- 
graph (e)- 

(i) give such directions as the President 
considers necessary to the Registrar or 
to any other person in relation to ballot 
papers, envelopes, lists, or other docu- 
ments of any kind relating to the 
election; 

(ii) order that any person named in the order 
shall or shall not, as the case may be, for 
such period as the President considers 
reasonable in the circumstances and 
specifies in the order, act or continue to 
act in and be deemed to hold an office 
to which the inquiry relates; 

(iii) declare any act done in connection with 
the election to be void or validate any 
act so done; 

(iv) Deleted." 

Rules. 
It is convenient to set out the following apposite rules: — 

(1) Rule 2. Objects, subrule (a), which provides: 
"The objects of this Union shall be: 
(a) To watch over and protect the interests of its 

members." 
(2) Rule 18. Powers of Executive which provides: — 

"(a) Subject to sub-rule (b) of this Rule the 
Executive shall control the affairs of the 
Union in accordance with this Constitution. 

(b) (i) Executive shall abide by and conform to 
all decisions and directions of Confer- 
ence. 

(ii) That should any circumstances arise in 
the post-Conference period which, in 
the opinion of Executive, may have 
resulted in a Conference Decision other 
than that arrived at, a Referendum of the 
full Union membership must be held 
before the original Conference Decision 
can be varied. 

(c) Devolution. Should the Executive on a 
motion declare that a matter should be 
referred to the membership, through devolu- 
tion or otherwise, the opinion of the member- 
ship shall be sought through the branches in 
the manner provided herein: 

(i) The General Secretary shall communi- 
cate the matter to the branch officers as 
directed by Executive. 

(ii) The branch officers, on receipt of the 
communication, shall call a meeting of 
the branch to deliberate and vote on the 
Executive proposals. 

(iii) The Branch shall notify the General 
Secretary by the time stipulated, of the 
number of branch members who "ab- 
stained" or voted "for" and "against" 
the motion at the meeting. 

(iv) The General Secretary shall inform 
Executive and all branches of the result. 

(v) A motion be declared carried if 60 per 
cent or greater of the votes are in the 
affirmative. 

(vi) Notwithstanding (ii) and (iii) above, 
postal ballots shall be conducted for 
those branches for which, upon applica- 
tion to Executive, postal ballots have 
been approved and the following Rules 
will apply: — 

* The General Secretary shall deter- 
mine the roll of members for the 
branch and all members of the 
branch will receive a postal vote. 

* The General Secretary will arrange 
for each item requiring the vote of 
a member to appear on a separate 
ballot paper with the members 
being required to circle the word 
"for" or "against" to indicate the 
member's vote. 

* The General Secretary shall allow 
21 days for the return of member's 
vote. 

* Voting papers will be despatched 
to the member at the member's last 
known teaching address. 

* The number of members abstain- 
ing from voting shall be recorded. 

* That absentee votes be permitted at 
branch meetings provided: 

(i) That the member forward an 
apology for absence from the 
meeting together with his/her 
vote to an office bearer before 
the meeting. 

(ii) That the member's apology in 
writing is accepted by the 
meeting. 

* At the close of the ballot the 
General Secretary shall place the 
result, before Executive. 

* Executive shall consider the results 
of the Devolution question and 
cause a report to be forwarded to 
branches either by way of a letter 
from the General Secretary or by 
way of an article in The Western 
Teacher. 

(d) Between meetings of the Conference, the 
management of the Union shall be vested in 
the Executive which shall have all the powers 
necessary to administer the Union including 
the authority to transfer funds from one 
Union account to another. No power to 
impose a levy, or determine entrance fees and 
subscriptions [excepting as provided in rule 
5 (iv)], or expressly reserved for itself by 
Conference, shall be exercised by the Execu- 
tive." 

(3) Rule 21. Duties of President, Senior Vice- 
President and Vice-President which provides: — 

"(A) President 
(i) The President shall be a full-time paid 

officer of the Union, and shall: 
(a) preside at and conduct all meetings 

of the Executive and Annual Con- 
ference and sign the minutes 
thereof 

06477-2 
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(b) in consultation with the General 
Secretary, convene meetings of 
Annual Conference and Executive 

(c) ensure, as far as possible, that the 
Rules of the Union are performed 
and observed by officers and mem- 
bers of the Union 

(d) request and receive an explanation 
from any officer or member of the 
Union in any case where he/she 
believes that the Rules of the 
Union may not have been per- 
formed or observed and report 
thereon to the Annual Conference 
and/or Executive 

(e) be the Chief Executive officer of, 
and principal spokesperson for the 
Union 

(f) be responsible to the Annual Con- 
ference and the Executive for the 
implementation of their decisions 
and directions. 

(ii) The President shall reside in the metro- 
politan area during his/her term of 
office. 

(iii) The President shall be an ex officio 
member of any committee of the Union 
other than a committee of a branch. 

(iv) The President, during his/her term of 
office, shall not be eligible to occupy the 
position of Teachers' Representative or 
Deputy Representative on the Govern- 
ment School Teachers' Tribunal. 

(v) In the absence of the President, his/her 
duties shall be performed by the Senior 
Vice-President. In the absence of both 
the President and the Senior Vice- 
President, the Vice-President shall per- 
form the duties of the President. In the 
simultaneous absence of the President, 
Senior Vice-President and Vice-Presi- 
dent, the Executive may appoint a 
member to carry out the duties of the 
President. 

(B) Senior Vice-President 
(i) The Senior Vice-President shall be a 

full-time paid officer of the Union. In 
the absence of the President, his/her 
duties shall be performed by the Senior 
Vice-President. 

(ii) ... 
(iii) ... 

(C) Vice-President 
(i) In the absence of the Senior Vice- 

President, his/her duties shall be per- 
formed by the Vice-President. 

(4) Rule 27. Conference which provides: — 
"(a) (i) A Conference of delegates shall be held 

at least annually at such a time and place 
as the Executive may appoint or Confer- 
ence may decide. 

(ii) The Conference shall be the supreme 
authority of the Union. Decisions of 
Conference shall be binding on all 
members. 

(iii) The Conference shall be presided over 
by the President or in his/her absence by 
one of the Vice-Presidents. 

(b) Powers 
Conference shall have power to control 

and manage the business and affairs of the 
Union subject always to these Rules and 
without limiting the generality of this power 

shall have power to (do a number of things, 
including): — 

(i) On a motion of Executive or a Branch 
and subject to the requirements of Rule 
37 make, amend or rescind Rules for the 
regulation and government of the 
Union. 

(ii) ... 
(iii) Disburse monies from the Union funds 

for any purpose required by these Rules. 
(iv) ... 
(v) ... 

(vi) ... 
(vii) Dismiss from office any person elected 

to an office within the Union who has 
been found guilty in accordance with 
the Rules of the Union of misappropria- 
tion of the funds of the Union, a 
substantial breach of the Rules of the 
Union, gross misbehaviour or gross 
neglect of duty in relation to his/her 
office or who has ceased according to 
the Rules of the Union to be eligible to 
hold the office. 

(viii) Do all things necessary or convenient to 
the exercise of the foregoing powers or 
any powers conferred by the Rules of 
the Union. 

(5) Rule 28. Duties of the General Secretary which 
provides: — 
"(a) The General Secretary shall, subject to the 

authority of Executive: 
(i) attend all meetings of the Annual 

Conference and the Executive. 
(ii) Keep, or cause to be kept, accurate 

minutes of the business transacted at 
each such meeting and circulate, or 
cause to be circulated, such minutes in 
draft, where required by these Rules and 
present, or cause to be presented a true 
copy of the minutes in each case to the 
subsequent meeting of Executive. 

(iii) receive, reply to, file, and report upon 
all correspondence requiring attention 
or cause such correspondence so to be 
dealt with. 

(iv) receive and receipt, enter up and bank 
forthwith to the credit of the Union, all 
moneys paid to the Union or cause — 
such moneys to be dealt with. 

(v) Prepare and sign cheques drawn upon 
the funds of the Union, in payment of 
accounts proper to be paid, and ensure 
that each such cheque is countersigned 
as required by the Rules and is in all 
respects in order. 

(vi) Keep, or cause to be kept, proper books 
of account of the Union and see to the 
preparation of an annual balance sheet 
and statement of receipts and payments 
and income and expenditure, disclosing 
the true financial position of the Union 
and submit same, together with all 
books and vouchers or records required 
for audit, to the Auditor within twenty- 
eight days of the end of the period to 
which it relates and present, or cause to 
be presented, the annual balance sheet 
and statement of receipts and payments, 
income and expenditure, together with 
the Auditor's report thereon to the 
Annual Conference. 

(vii) Inform the President of any matters 
affecting, or likely to affect, the Union 
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and report thereon to the Executive and 
Conference. 

(viii) Ensure that all matters required to be 
attended to by organisations of employ- 
ees registered under the Act are attended 
to within the times and in the mode 
prescribed in the said Act and any 
regulation made thereunder. 

(xi) Sign any process or document, proper to 
be signed on behalf of the Union by an 
officer thereof, and appear to authorise 
another to appear before any Court, 
Commission or Industrial Tribunal be- 
fore which the Union is to be repre- 
sented. 

(x) Sue and be sued and accept service or 
process on behalf and in the name of the 
Union. 

(xi) Be responsible for the day-to-day super- 
vision, direction and control of all 
professional officers and employees of 
the Union. 

(xii) Be responsible for the day to day 
maintenance and protection of the 
Union's interest in any property, real or 
personal or any contract. 

(xiii) Subject to any decision of the Execu- 
tive, appoint and dismiss the Union's 
employees, other than those appointed 
by Conference or elected by the mem- 
bership. 

(xiv) Diligently and carefully carry out all the 
instructions of the Conference and Ex- 
ecutive and report to Conference and 
Executive thereon and see to the prompt 
circulation of all agendas, notices and 
minutes by these Rules required circu- 
lated and generally pursue, by all lawful 
means, the Objects of the Union. 

(xv) Have published in the Journal or The 
Western Teacher reports of Conference 
and Executive meetings. 

(b) In the absence of the General Secretary, the 
Executive shall appoint another officer to 
undertake his/her duties." 

(6) Rule 29. Union Returning Officer and Assistant 
Returning Officer which provides: — 
"(a) An Honorary Returning Officer and Honor- 

ary Assistant Returning Officer, who need 
not necessarily be members of the Union, 
shall be appointed by Conference at each 
Annual General Conference for the conduct 
of any Union elections as determined by 
Executive that may be held within the Union 
throughout the ensuing year. The Returning 
Officer and Assistant Returning Officer shall 
not, during the term of their office, be 
employees of or the holder of any office in 
the Union or any branch thereof or candidates 
for any election within the Union other than 
an election for the appointment of Returning 
Officer for the following term, and shall not 
be eligible to nominate any candidate for any 
election under these Rules, and shall hold 
office until their successors are elected. If the 
Union Returning Officer or Assistant Return- 
ing Officer be unable or unwilling to act as 
or when required, the Executive shall appoint 
an Acting Returning Officer and Assistant 
Returning Officer provided that no person so 
appointed shall be the holder of any other 
office or be an employee of or candidate for 
any other office in the Union. 

(b) The Returning Officer, or the Assistant 
Returning Officer under the direction of the 
Returning Officer, shall take such actions and 

give such directions as are reasonably neces- 
sary to ensure that no irregularities occur in, 
or in connection with any election or in order 
to ratify any procedure or defects in any 
election, and no person shall refuse or fail to 
comply with such directions or obstruct or 
hinder a Returning Officer or any other 
person in the conduct of any election or in the 
taking of any such actions. 

(c) The decision of the Returning Officer shall 
be final and binding regarding any matter 
touching the validity or normality of any 
nominational vote or any matter touching or 
concerning any election and the conduct 
thereof. The decision of the Assistant Return- 
ing Officer on any such question shall be 
subject to review by the Returning Officer 
whose determination shall be final and 
binding, (my emphasis) 

(d) ... 
(e) 1fan irregularity should occur in the conduct 

of an election, and in the opinion of the 
Returning Officer, such irregularity will 
affect the result of such election, then such 
election and each and every step taken in 
connection therewith shall be declared by the 
Returning Officer to be null and void and 
another election shall be held forthwith. Any 
person holding office immediately prior to an 
election which is subsequently declared to be 
null and void shall remain in office until 
his/her successor is elected, (my emphasis) 

(f) In any election each candidate shall be 
entitled to appoint any person, whether a 
member of the Union or not, to act as 
scrutineer at the election and may appoint a 
substitute scrutineer in the event that the 
scrutineer is unable or unwilling to act as 
scrutineer at the election. All scrutineers 
shall, in the case of a ballot, be entitled to 
observe the admission and the counting of 
votes, the conduct of and determination of 
the election and the declaration of the poll. 
In every case a scrutineer shall observe the 
directions of the Returning Officer who shall 
take all reasonable steps to enable each 
scrutineer to exercise his/her rights. No 
election shall be vitiated should a scrutineer 
not exercise any or all such rights if he/she 
had reasonable opportunity so to do. 

(g) In any election each candidate shall be 
entitled to provide an election statement, in 
support of his/her candidature, not exceeding 
six hundred words which shall be published 
in the official journal of the Union prior to 
the issue of the ballot papers, provided that 
the Returning Officer may require any 
statement which contains defamatory words 
to be modified by the deletion of such words 
and if the candidate declines to act on the 
request the Returning Officer shall refuse to 
allow the statement to be published in the 
Union journal. 

(h) In any election, no candidate shall make 
unauthorised use of any resources of the 
Union for the production and/or distribution 
of electoral material; no candidate shall use 
any logo or letterhead of the Union in 
electoral material; no senior officer or paid 
officer of the Union shall use that office to 
endorse electoral material on behalf of any 
candidate, (my emphasis) 

(i) Any irregularity as outlined in sub-rule (h) 
of this Rule committed by a member in an 
election may be regarded as misconduct to 
be dealt with by the Executive pursuant to 
Rule 8." (my emphasis) 
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(7) Rule 30. Elections for Office which provides: — 
"(a) (i) Nominations for all offices of the 

Union, its branches, delegates to confer- 
ences or such committees or bodies as 
require elections shall be in writing, 
signed by the nominee and endorsed by 
two financial members proposing and 
seconding the nomination. 

(ii) All financial members of the Union 
shall be eligible to nominate for any 
Office to be filled by election other than 
the position of Ordinary Executive 
members referred to in Rule 19(a)(i). 

Provided that only those fiancial (sic) 
members of the Union who have been 
elected as delegates to Conference by a 
branch, as herein defined and consti- 
tuted, shall be eligible to nominate for 
the position of Ordinary Executive 
Member to be elected at Conference to 
which delegates have been elected to 
attend. 

(iii) ... 
(iv) ... 
(v) ... 

(b) Notices calling for nominations shall be 
published in the official journal of the Union 
or by notice sent to each place of employ- 
ment of the members of the Union not less 
than twenty-eight clear days prior to the date 
upon which nominations close. 

(c) (i) The Returning Officer shall nominate 
the address to which voters may post 
ballot papers. 

(ii) For the purpose of each election the 
Returning Officer shall maintain a 
locked and sealed ballot box in which 
he/she shall place from time to time 
ballot papers received by post. 

(d) (i) Each candidate appointing a scrutineer 
shall hand to the Returning Officer not 
less than one day prior to the close of the 
ballot a notice in writing specifying the 
name and address of such scrutineer, 

(ii) Upon being notified of the appointment 
of a scrutineer the Returning Officer 
shall inform such scrutineer of the steps 
he/she intends taking in the conduct of 
the ballot. 

(e) (i) Following the close of nominations the 
Returning Officer shall determine the 
dates over which the elections shall be 
conducted, allowing twenty-eight days 
for the members to cast their votes, 
excepting that in the case of an election 
to fill a casual vacancy the date of 
closure of the ballot shall be at the 
discretion of the Returning Officer so as 
to enable the declaration of the result as 
soon as is reasonably practicable, fur- 
ther excepting that in the election for 
Branch Offices the period over which 
the election is conducted and the period 
between closure and declaration shall be 
decided by the Returning Officer at 
his/her discretion so as to ensure that all 
members shall have an opportunity to 
vote. 

(ii) The Returning Officer shall cause to be 
delivered to each voter by prepaid post 
a ballot paper. With each ballot paper 
there shall be provided a reply paid 
envelope in which the ballot paper is to 
be sealed after the voter has cast his/her 
vote. Attached to or accompanying each 
ballot paper shall be a counterfoil/ 

envelope upon which the voter shall be 
required to prove his/her identity as an 
eligible voter, such counterfoil/enve- 
lope shall be detached or separated from 
the ballot paper by the Returning Offi- 
cer and placed in separate piles so as to 
ensure that the ballot paper cannot be 
identified with the counterfoil/envelope. 

(iii) ... 
(iv) The Returning Officer shall advise all 

voters of the closing date and hour for 
the receipt of returned ballot papers. 

(v) Voters must return the ballot papers to 
the Returning Officer either by posting 
them to the address shown on the 
envelope or otherwise so that the ballot 
paper is received no later than the 
notified hour on the closing date by the 
Returning Officer. It is the voter's 
responsibility to ensure that his/her 
ballot is received by the Returning 
Officer by the closing date and time and 
subject to his/her having exercised rea- 
sonable care the Returning Officer shall 
not be responsible for the loss of any 
ballot. 

(vi) ... 
(vii) ... 

(viii) The Returning Officer shall collect the 
returned ballot papers and after rejecting 
those ballot papers which are informal 
shall count the votes. The Returning 
Officer shall retain all ballot papers, 
envelopes and other documents used in 
connection with the election and keep 
them in safe custody for a period of one 
year after the date of the election. 

(ix) The ballot shall be counted by the 
exhaustive preferential voting system. 
(my emphasis) 

(x) As between the candidates receiving an 
equal number of votes the Returning 
Officer shall determine by lot which 
candidate or candidates shall be elected. 

(f) ... 
(g) All Union elections shall be counted by the 

exhaustive preferential method. In elections 
at Conference with multiple vacancies, vot- 
ers will indicate preferences at least equal to 
the number of positions to be filled, (my 
emphasis) 

(h) At the conclusion of the count, the Returning 
Officer shall issue a declaration of the count 
which is to bear his/her signature. 

(i) ... 
0 - 
(k) ... 
(1) Delegates to Conference 

(i) ... 
(ii) ... 

(iii) In the event of no nominations being 
received from a branch, that branch 
shall not be entitled to be represented at 
the Conferences that year. 

(iv) Any secret ballot conducted under this 
Rule shall be finalised not later than 
30th June of that year. 

(v) Conference may appoint a financial 
member of the branch, nominated in 
writing by the President or Secretary of 
the branch, to fill a casual vacancy at the 
Conference caused by the absence of the 
elected branch delegate. 

(m) ... 



(n) President, Senior Vice-President, and Vice- 
President 

(i) Nominations for the office of President, 
Senior Vice-President and Vice-Presi- 
dent shall be called for by the Returning 
Officer in the Journal or The Western 
Teacher and in the notice calling for 
nominations the Returning Officer shall 
prescribe a date for the closure of 
nominations being a date not less than 
14 and not more than 16 weeks prior to 
31st December in the year of an elec- 
tion. If an election is necessary, it shall 
be conducted in accordance with the 
Rules and finalised at least four weeks 
before 31st December in the year of an 
election. The successful candidates in 
the elections for President, Senior Vice- 
President and Vice-President shall as- 
sume office on 1st January in the year 
immediately following their election. 

(ii) The election of President, Senior Vice- 
President and Vice-President shall be 
conducted simultaneously. At the same 
time as nominations are called for the 
position of President, nominations will 
also be called for the positions of Senior 
Vice-President and Vice-President so 
that all elections are conducted simulta- 
neously. 

(iii) In the event of one member being 
successful for more than one position, 
he/she will automatically be declared 
elected to the higher status position and 
that person's preferences distributed 
first in the subsequent ballots for Senior 
Vice-President and/or Vice-President." 

Questions of Law. 
I now turn to a number of questions of law which arose 

in these proceedings. 

Self-Incrimination. 
A number of questions were asked of Mrs Dornan in 

evidence directed to her picking up a letter which had been 
left in the photocopying room which she proposed to use as 
evidence. 

After I had warned her about her rights not to incriminate 
herself, she sought legal advice and declined to answer a 
number of questions put to her by Mr Fiocco (of Counsel), 
acting on that advice (as to her rights see Mouritz v. Shire 
of Esperance 70 WAIG 2130 at 2141 where the Full Bench 
said): — 

"The use of the word "judge" in s.ll is, we think, 
very significant. It restricts the power to do what s.ll 
prescribes, to persons who are "judges". This Com- 
mission does not contain the word "judges" in that 
narrow sense. Thus, it would seem to us, that a witness 
is not compellable in this Commission to answer 
questions or produce documents which would have a 
tendency to expose that person to the imposition of a 
civil penalty or to conviction for a crime (see Cross On 
Evidence (3rd Australian Ed.) 13.11 et. seq.). That is 
our view expressed without the benefit of exhaustive 
argument, although, it did not arise directly in the 
appeal, as Mr Nisbet conceded. However, we have set 
out these views as a matter of public interest, at least 
in this jurisdiction." 

I then sought submissions which I heard as to whether the 
pre-existing questions which might incriminate her, if any, 
should be struck from the record, and I have decided that 
they should. (I should add that Mrs Dornan represented 
herself in these proceedings). Therefore, those questions and 
answers which appear at pages 771-775 of the transcript 
(hereinafter referred to as "TR") and thereafter will be 
struck from the record. I will so order. 

Irregularity. 
One of the major questions which arose is what is an 

"irregularity"? An "irregularity" is defined by s.7 of the 
Act to mean: — 

" "irregularity", in relation to an election for an 
office, includes a breach of the rules of an organization, 
and any act, omission, or other means by which the full 
and free recording of votes, by persons entitled to 
record votes, and by no other persons, or a correct 
ascertainment or declaration of the results of the voting 
is, or is attempted to be, prevented or hindered;" 

In this case, I was taken in some detail by Mr Fiocco (of 
Counsel) and Mr Droppert (of Counsel) to the judgment of 
Their Honours of the High Court in Re Collins; ex parte 
Hockings 63 AUR 606. In that case, Their Honours were 
called upon to deal with s.4(l) of the Conciliation and 
Arbitration Act 1904 (Cth) wherein "irregularity" was 
defined as follows: — 

" 'Irregularity', in relation to an election or ballot, 
includes a breach of the rules of an organization or of 
a branch of an organization, and any act, omission, or 
other means whereby the full and free recording of 
votes by all persons entitled to record votes, and by no 
other persons, or a correct ascertainment or declaration 
of the results of the voting is, or is attempted to be, 
prevented or hindered." 

That definition was held to be inclusive and not exclusive, 
so that the word "irregularity" comprehends such things as 
it would ordinarily mean, as well as those specifically 
comprehended (see R v. Gray; ex parte Marsh (1985) 157 
CLR 351 at 364-365). 

It was submitted to me that those definitions (ie the 
definition in the Western Australian Act and the Common- 
wealth Act) were so similar as to attract the same 
interpretation. There would, on a fair reading, seem to me 
to be no significant difference, save and except for what I 
add hereinafter. 

I was invited to follow what was decided in Re Collins; 
ex parte Hockings {op cit), either because I was bound to 
or because it was so persuasive that I ought to. 

Indeed, Mr Drake-Brockman (of Counsel) submitted that 
I ought to follow Re Collins; ex parte Hockings {op cit) to 
achieve consistency in the law relating to State and Federal 
organisations. However, that sort of consistency cannot be 
achieved in the face of differences in statute, and a member 
of this Commission is required to deal with matters of fact 
and law before it on their merits, and is bound so to do. 

Part IX of the Conciliation and Arbitration Act 1904 (Cth) 
dealt with "Disputed Elections in Organisations". Indeed, 
s.159 enabled an application for a court inquiry to be made 
by a member of an organisation who claimed that there had 
been "an irregularity in or in connection with an election 
for an office" in the organisation. 

The case of Re Collins; ex parte Hockings {op cit) related 
to an election in the Building Workers' Industrial Union of 
Australia where an unsuccessful candidate, Mr Hockings, 
alleged that there was an irregularity which occurred in that 
Building Workers' Industrial Union of Australia officials, 
staff and union resources had been used to support one group 
of candidates and advocate their election as against another 
group of candidates. 

Her Honour, Gaudron J, in Re Collins; ex parte Hockings 
{op cit) at pages 608-609, observed that it was asserted that 
the irregularities alleged were irregularities because they 
constituted a breach of the rules. 

It was not disputed that, even in the absence of a specific 
rule, the use of union resources or funds to support a 
candidate or candidates in an election, when the resources 
or funds are or would be denied to an opposing or opposing 
persons, may constitute a breach of a prohibition implicit in 
the rules (see Re Penhallurick (1983) 51 ALR 589, Scott v. 
Jess (1984) 3 FCR 263, Tanner v. Maynes (1985) 7 FCR 432 
and Darroch v. Tanner (1987) 16 FCR 368). 

Her Honour observed that the punctuation in the 
definition of "irregularity" in s.4(l) of the Conciliation and 
Arbitration Act 1904 (Cth) suggested that the qualifying 
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words in the last part of the definition applied only to the 
words "any act, omission or other means". 

Her Honour went on to hold that the changed format and 
punctuation in the definition of "irregularity" in s.4(l) 
made it clear that in that definition the words "a breach of 
the rules of an organization or branch of an organization" 
are unqualified by anything that follows. 

However, Her Honour went on to observe that it was 
necessary to ascertain whether the expression "irregularity 
in or in connection with an election" encompassed those 
activities, commonly referred to as electioneering, "by 
which candidates or persons acting in their interests seek, 
by their advocacy or by promoting or publicising such 
advocacy, to influence voters in reaching a decision for 
whom to vote" (at pages 608-609). (my emphasis) 

Both the State Act and the Federal Act, I should add, omit 
to define "election". However, I have held that it includes 
the whole process from the first step to the declaration of 
the polls (see Doherty v. Fazio 70 WAIG 687 and the 
authorities cited therein). 

Her Honour, observing that this was the opinion of the 
High Court in Hodge v. The King (1907) 5 CLR 373, held, 
nonetheless, that such an opinion provides no basis for 
saying that an election encompasses those activities in- 
volved in electioneering. 

Her Honour had recourse to other provisions of the 
Conciliation and Arbitration Act 1904 (Cth) which led her 
to the view that irregularities, apart from bribery, intimida- 
tion etc, were limited to those directly associated with the 
machinery processes or formal steps involved in an election. 

Her Honour also observed that (see page 609): — 
"Significantly, s 165(4) limits the powers of the 

Court in an inquiry pursuant to s 161 of the Act by 
providing: 

"The Court shall not declare an election, or any 
step taken in or in connection with an election, to 
be void, or declare that a person was not elected, 
unless the Court is of opinion that, having regard 
to the irregularity found, and any circumstances 
giving rise to a likelihood that similar irregulari- 
ties may have occurred or may occur, the result 
of the election may have been affected, or may be 
affected, by irregularities." " 

There is no such specific power as that contained in 
s. 165(4) of the Conciliation and Arbitration Act 1904 (Cth) 
conferred on the President by the Act, nor is the President's 
power limited in that way, or, indeed, in any way, except 
within the parameters of the Act itself, and by virtue of the 
jurisdictional limits conferred on the Commission, consti- 
tuted by the President, by s.66(l) and (2) of the Act. 

The sub-section recognises that an act or omission 
constituting an irregularity may be such that, ex post facto, 
it can be seen that it has not or will not affect the election 
result. It also impliedly recognises that an irregularity is 
constituted by an act or omission which has a tendency to 
affect an election result and the impact or likely impact 
which is ascertained in the course of an inquiry. 

Those were Her Honour's views, and she went on to 
observe that there was nothing in the Act which permitted 
that an inquiry might be conducted so as to require electors 
to disclose for whom they voted or would have voted, but 
for the advocacy which led to the decision in question. 

Her Honour also observed (see page 609): — 
"Unless such could be done, an inquiry into matters 

of electioneering would, at least in the ordinary course 
of events, be an inquiry lacking any purpose relevant 
to the orders which may be made by the Federal Court 
in consequence of a finding that there was an 
irregularity in or in connection with the election", as 
used in the Act, does not encompass expression 
"irregularity in or in connection with an election", as 
used in the Act, does not encompass those activities by 
which candidates or persons acting in their interests 
seek, by their advocacy or by promoting or publicising 
such advocacy, to influence voters in their decision for 
whom to vote." 

In the end. Her Honour held that the matters complained 
of were not capable of constituting an irregularity in or in 
connection with an election. 

Brennan and Deane JJ agreed, referring to the dicta of 
Gibbs CJ in R v. Gray; ex pane Marsh {op cii) at page 368, 
where he said: — 

"The notion of an irregularity, in relation to an 
election, involves the idea of some departure from 
some rule, established practice or generally accepted 
principle governing the conduct of the election." 

Toohey and McHugh JJ also agreed, saying that the 
comma after the word "organisation" in s.4(l) of the 
Conciliation and Arbitration Act 1904 (Cth) (and in the s.7 
definition in the Act) did not alter the position. 

They observed at page 607, after citing Gibbs CJ in R v. 
Gray; ex parte Marsh {op cif), that this was the position, and 
also laid emphasis on s. 165(4) of the Conciliation and 
Arbitration Act 1904 (Cth). 

What they held was that conduct which constitutes a 
breach of the rules of an organisation, but which goes no 
further than supporting the candidature of members of a 
particular team, amounts to an irregularity, but it does not 
give rise to an irregularity in or in connection with an 
election, because it does not involve a departure from some 
rule, practice or principle governing the conduct of an 
election. 

While the objections to any intrusion into the secrecy of 
a ballot of the members of an organisation are obvious, this. 
Their Honours said, was not a yardstick by which to measure 
whether conduct amounted to an irregularity "in or in 
connection with an election"; nor was it a yardstick by 
which to determine the operation of s. 165(4) of the 
Conciliation and Arbitration Act 1904 (Cth). 

I should add that Wilcox J of the Federal Court criticised 
the judgment of Their Honours in Re Davidson [1991] 22 
FCR 449, although he held that he was constrained to follow 
that judgment. 

In that case, His Honour held that it will normally not be 
a proper exercise of the powers conferred by the rules of an 
organisation upon its officers for those officers to expand the 
funds or apply the resources of the organisation in the 
support of, or in opposition to, a candidate for office within 
the organisation when those funds or resources are or would 
be denied to the opposing candidate or candidates (see page 
452-453). 

The election was declared void on the basis of irregulari- 
ties found to have occurred within the definition as 
explained in Re Collins; ex parte Hockings {op cit). 

However, at page 455 of the report His Honour had 
occasion to say that the words "in relation to" should not 
be read down in the absence of some compelling reason and 
cited Fountain v. Alexander (1982) 150 CLR 615 at 629 and 
R v. Murphy (1985) 158 CLR 596 at 611. 

The practical problem with a restricted view of the 
definition of "irregularity", such as was adopted in Re 
Collins; ex parte Hockings {op cit), is, as the reported cases 
show, and as Wilcox J said, that it is not uncommon for 
incumbent office holders in unions to apply union resources 
for electioneering purposes. The advantage to be derived 
from that is, I think, palpable. 

Is the Commission, Constituted by the President, Bound by 
the High Court? 

I now turn to the question of whether I am bound or the 
Commission is bound by what the High Court said in Re 
Collins; ex parte Hockings {op cit). 

It was submitted by Mr Fiocco (of Counsel) that this 
Commission was bound by the decisions of the High Court 
in the course of a careful argument by him, and that was on 
the basis of what Burt J said in Hillview Nursing Home v. 
HEIU 54 WAIG 783 and HEIU v. St John of God Hospital 
and Others 54 WAIG 1266. 

Burt J said in HEIU v. St John of God Hospital and Others 
{op cit) at page 1266: — 

"At the outset it seems to me appropriate to say that 
although in the terms of the Act this court within the 
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limits of its jurisdiction is the final court of appeal — see 
S.108B(4) — such is not in truth the case upon questions 
which go to the jurisdiction of the Commission. As 1 
recently pointed out — Hillview Nursing Home v. 
Hospital Employees Industrial Union of Workers 
(1974) 54 W.A.I.G. 783 —the Commission is subject 
to control by means of the prerogative writs and by 
these procedures the High Court becomes effectively 
the final court of appeal upon jurisdictional questions. 
This being so this court must regard itself as bound by 
decisions of the High Court, bearing upon such 
questions, which are directly in point and we should 
follow the reasoning of the High Court whenever it is 
applicable to the resolution of such questions." 

The other Judges in Hillview Nursing Home v. HEIU (op 
cit) and HEIU v. St John of God Hospital and Others (op 
cit), Wickham and Wallace JJ, did not expressly concur or 
dissent, although Wallace J in HEIU v. St John of God 
Hospital and Others (op cit) adopted the High Court 
reasoning in Re Portus; ex parte ANZ Banking Group Ltd 
(1972) 46 AUR 623. 

S.34 of the Act would not seem to affect this situation (see 
HEIU v. St John of God Hospital and Others (op cit) and 
CMEU v. Amalgamated Collieries of Western Australia Ltd 
104 CLR 437). 

Fielding C in Tak Lau Kwa v. Smartt and Another 64 
WAIG 858 at 860 was of opinion that the Commission must 
operate within the law of the land and should adopt the 
views of the High Court, except where there is a decision 
of the Industrial Appeal Court to the contrary. Fielding C 
did not advert to the dicta of Burt J, to which I have referred, 
in so saying. 

Firstly, it is fair to say that judgments of Federal courts 
as to federal industrial legislation are not always to the point 
in State matters, although they often are. Some care must 
therefore be taken in applying them. 

It is also without question that this Commission is bound 
by the rationes decidendi of the Industrial Appeal Court. 

In the determination of its jurisdiction, for the reasons 
advanced by Burt J (supra), this Commission is indubitably 
bound by judgments of the High Court, in point. The 
question is whether Re Collins; ex parte Hockings (op cit) 
is in point, having regard to the difference in legislation, or 
for any other reason. 

Irregularity, S.66 of the Act and Re Collins; Ex Parte 
Hockings (Op Cit). 

In my opinion, the Act must be read as a whole, and that 
includes s.6. 

Under s.66(2), the President has unrestricted jurisdiction 
to make such an order or give such directions relating to the 
rules of the organisation, their observance or non-obser- 
vance or the manner of their observance, either expressly or 
in the particular case, as he considers appropriate. Indeed, 
s.66(2) prescribes a list of specific powers, including the 
power to inquire into an election and to make orders arising 
from that inquiry (see s.66(2)(e) and (f)). 

Without requiring the authority of R v. Gray; ex parte 
Marsh (op cit) at page 368, the President can even deal with 
irregularities other than the irregularities complained about 
in the matter before him. 

Without limiting these wide powers, the President, by 
virtue of s.66 of the Act, may inquire into any election for 
an office in the organisation if it is alleged that there has 
been an irregularity in connection with that election and 
make such orders and give such directions as the President 
considers necessary to cure the irregularity etc, or to remedy 
or alter any direct or indirect consequence thereof, and give 
directions and declare any act void or invalidate it etc (see 
s.66(2)(e) and (f)). However, s.66(2)(e) and (f) of the Act 
cannot limit what the President can do under s.66(2) proper, 
because s.66(2)(a) etc are expressly said to exist "without 
limiting the generality of the foregoing". 

The President may inquire into any election for an office 
in the organisation (see s.66(2)(e) and (f)) if it is alleged that 
there has been an irregularity in connection with that 
election and may make such an order and give such 

directions as he considers necessary. That means that he can 
make that inquiry if it has been alleged that there has been 
an irregularity "in connection with an election". 

That is something of a tautology, because "irregularity" 
in the Act is defined to be one "in connection with an 
election". Thus, to say that the President can only inquire 
into an irregularity in connection with an election is, as I 
have said, a tautology. 

If the question of jurisdiction arises, then I would be 
bound by the ratio of Re Collins; ex parte Hockings (op cit), 
if it is to the point. That would mean that I would be bound 
to decide that this would clearly be a matter dealing with 
jurisdiction and in point, and, thus, any "misuse" of 
resources would not constitute an irregularity as defined, 
because it would have occurred in this case in the context 
of "electioneering". 

Clearly, the definition of "irregularity" in the Act is so 
close to that in the Commonwealth Act as to be almost 
indistinguishable, and if I were bound to follow what Their 
Honours of the High Court said in Re Collins; ex parte 
Hockings (op cit), I would have said that the proper 
construction of the definition of "irregularity" in this Act 
was that a breach of the rules was a separate form of 
irregularity from any other form of irregularity referred to 
thereafter in the definition. 

However, in fact, Re Collins; ex parte Hockings (op cit) 
is not to the point, because it depends a great deal on the 
power of the Federal Court being read down by s.165(4) of 
the Conciliation and Arbitration Act 1904 (Cth). 

There is a power in the President under this Act which 
is not trammelled in any way by any provision such as 
s. 165(4) of the Conciliation and Arbitration Act 1904 (Cth). 

Indeed, the President is empowered, inter alia, to declare 
any act done in connection with the election to be void or 
validate any act so done (see s.66(2)(f)(iii) of the Act). That 
is to be done in connection with an inquiry under s.66(2)(e) 
of the Act, which is an inquiry into any election for an office 
in the organisation if it is alleged that there has been an 
irregularity. 

There is further no limitation upon the exercise of the 
President's power to inquire and make orders restricted to 
the result of the election as there is in s.165(4) of the 
Conciliation and Arbitration Act 1904 (Cth). 

Further, in the case of an "inquiry" into an election where 
an irregularity is alleged which is conducted and completed 
before an election is complete, a s. 165(4) provision could 
not apply, if one interpreted "election" as the process of 
election from start to finish, as one is bound to do. That was 
implicitly recognised by submissions in this matter that 
there ought to be interim orders. 

In the circumstances, the words "breach of rules" in the 
definition in the Act cannot be limited in the manner in 
which they were read down in Re Collins; ex parte Hockings 
(op cit). In particular, under the Act, in the course of an 
inquiry, any act done in connection with the election can be 
voided or validated once there is jurisdiction, whether it is 
an "irregularity" or not, there being no restriction upon the 
word "act" or upon the word "irregularity". 

Thus, it is clear that a breach of the rules of an 
organisation is a different type of "irregularity" from the 
others described in the definition and stands on its own. 
That, I think, is borne out by the wide powers of the 
President under s.66(2) of the Act, which are specifically 
prescribed not to be limited by ensuing provisions, such as 
s.66(2)(e) and (f) of the Act. 

S.66(2)(e) and (f) do not "limit the generality of the 
foregoing". The foregoing is the wide power cast upon the 
President by s.66(2). Since that power exists generally in 
relation to the rules, then the definition of "irregularity" 
could not be read to limit it, and, further, if it did, it could 
not exclude the wide unlimited power to make orders 
"relating to the rules ..." as s.66(2) prescribes, irrespective 
of whether it conducted an inquiry into an election or not. 

Thus, to allege a misuse of union resources in the election, 
as was alleged here, confers jurisdiction. 
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An irregularity includes a breach of a rule such as rule 
2(h), and, in my opinion, rule 2(h) does not contain the word 
"irregularity" which should be read down. It also includes 
a breach of the rules as in Re Davidson (op cit) and Scott 
v. Jess (op cit) where that breach is committed "in 
connection with an election". 

For all those reasons, there is clearly jurisdiction to deal 
with allegations of breach of rule 29(h), and of implied rules 
as to use of union property. 

In my opinion too, Re Collins; ex parte Hockings (op cit) 
does not bind me and is, in fact, distinguishable, having 
regard in particular to the absence of s. 165(4) of the 
Conciliation and Arbitration Act 1904 (Cth), or any similar 
provision from this Act and the wide scope of s.66(2). 

Summarised, the position is as follows: — 
(1) The President is bound by judgments of the High 

Court in point on matters of jurisdiction. 
(2) Re Collins; ex parte Hockings (op cit) is a 

judgment on jurisdiction. 
(3) The jurisdiction of the President under s.66 of the 

Act, in relation to elections, arises first under s.66 
as part of the wide jurisdiction of the President to 
make orders or give directions relating to the rules 
of an organisation, their observance or non- 
observance etc (see s.66(2)). 

(4) S.66(2) prescribes specific powers from (a) to (f) 
which may be exercised. However, the jurisdic- 
tion of the President and his power to make orders 
and give directions under s.66(2) is not limited by 
s.66(2)(a) to (f). They do not "limit the general- 
ity" of his jurisdiction and power under s.66(2). 

(5) Further, the words "relating to" should not be 
read down without good reason, and there is none 
contained in the section or the Act (see also s.61 
of the Act which confers jurisdiction as to the 
rules and members of organisations in the Com- 
mission, in fact, the President under s.66). 

(6) S.66(2)(e) and (f) merely prescribe one manner of 
exercising the President's powers. 

Indeed, the President already has jurisdiction to 
deal with an election, because it involves making 
orders or giving directions "relating to" the rules, 
because elections are the subject of the rules. 

(7) It follows that that jurisdiction does not depend on 
s.66(2)(e) being already conferred by s.66(2) 
proper. 

(8) It follows that Re Collins; ex parte Hockings (op 
cit) is not in point. 

(9) In any event, a "breach of the rules", for that 
reason, stands on its own in the definition of 
irregularity and stands on its own under the Act. 
This is because: — 

(a) A breach of the rules can be dealt with in 
connection with an election under s.66(2), 
because s.66(2)(e) does not limit jurisdiction. 

(b) There is no limitation on the powers of the 
President to make orders only where, to 
paraphrase, the result might be affected by 
s. 165(4) of the Conciliation and Arbitration 
Act 1904 (Cth). 

(c) Thus, an "irregularity" would clearly in- 
clude misuse of resources for electioneering, 
because the power is not limited in the 
manner of s. 165(4). 

(d) Orders can be made if there is a breach of the 
rules, because that is an irregularity as 
defined, provided it occurs "in relation to an 
election". "In relation to" is not to be read 
down (see Fountain v. Alexander (op cit)). 

(10) In any event, if there is a breach of the rules 
relating to an election or not, the President has 
jurisdiction and power unlimited under s.66(2) of 
the Act to deal with the matter without dealing 
with it under s.66(2)(e) and (f), and that would 
cover misuse of resources in an election, which is 

a breach of the rules, whether there is an express 
rule or not (see Scott v. Jess (op cit) and Re 
Collins; ex parte Hockings (op cit)). 

The President could therefore make orders in 
relation to an election even if s.66(2)(e) and (f) 
were not involved, although whether he should 
exercise his discretion in matters not restricted by 
the definition of irregularity might, arguably, be 
less likely. 

(11) S.66(2)(f) supports the view that a breach of the 
rules is a separate head of "irregularity" not 
restricted to the election process as Re Collins; ex 
parte Hockings (op cit) purports to do, because 
again the powers of the President are not limited 
and could be used as a matter of equity, good 
conscience and the substantial merits of the case 
where a rule was breached which was "in relation 
to an election for an office", but did not relate to 
the narrow electoral process as defined in Re 
Collins; ex parte Hockings (op cit). 

(12) For those reasons, I am not bound by Re Collins; 
ex parte Hockings (op cit), and I clearly have 
jurisdiction and power, because of the allegations 
of breaches of rules, and also because the 
complaints relate to elections conducted under the 
rules. 

(13) Even if rules 29(h) and (i) did not exist, because 
of Scott v. Jess (op cit), the misuse of resources, 
as alleged, were it proven, would be a breach of 
the rules. It would be a breach which I could 
remedy whether it constituted an irregularity or 
not. As there was an allegation of breach of the 
rules, whether of rule 29(h) or (i), or because of 
Scott v. Jess (op cit) (as approved in Re Collins; 
ex parte Hockings (op cit)), there was jurisdiction 
to hear and determine these matters. 

(14) "Irregularity" includes electioneering for the 
purposes of a breach of the rules, insofar as that 
is necessary, being considered to be an irregular- 
ity. 

(15) Electioneering (see Re Collins; ex parte Hockings 
(op cit) at pages 608-609 per Gaudron J) "encom- 
passes those activities, commonly referred to as 
electioneering, by which candidates or persons 
acting in their interests seek, by their advocacy or 
by promoting or publicising such advocacy, to 
influence voters in reaching a decision for whom 
to vote". 

(16) In any event, the word "irregularity" should be 
given as wide a meaning as possible, since 
s.56(l)(d)(iii) of the Act requires that the rules 
ensure, as far as is practicable, that no irregularity 
can occur in connection with an election. 

(17) However, thereby to publish material about issues 
which might reflect unfavourably upon candidates 
in an election is not to infringe the ban on 
electioneering material, even when such publica- 
tion occurs during the conduct of an election (see 
Scott v. Jess (op cit) at pages 272 and 286-287 and 
Tanner v. Maynes (op cit) at page 441). 

(18) I adopt what Gaudron J said in Re Collins; ex parte 
Hockings (op cit) at page 608, citing Re Penhallu- 
rick (op cit), Scott v. Jess (op cit). Tanner v. 
Maynes (op cit) and Darroch v. Tanner (op cit), 
where Her Honour said: — 

"... the use of union resources or funds to 
support a candidate or candidates in an election 
when the resources or funds are or would be 
denied to an opposing candidate or opposing 
candidates may constitute a beach of a prohibi- 
tion implicit in the rules." 

The court does not act as a censor of the publications of 
registered organisations, nor does it supervise the moral 
obligation to state the truth in those publications. The 
processes of debate about issues in such publications must 
be as free as is reasonably practicable, subject to the 
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application of the principles approved in Tanner v. Maynes 
(op cit) at pages 440-441 (see per Gray J in Re Patterson; 
Re Association of Railway Professional Officers of Austra- 
lia 19 IR 373 at 379). I adopt those dicta. 

Rules 29(H) and (I). 
I now turn to the question of the status of rules 29(h) and 

(0- 
It was submitted that I had power to consider whether the 

rules had been validly altered in 1986 at the Annual 
Conference of the SSTU. 

The evidence was that the resolution to alter the rules, to 
include rules 29(h) and (i), were moved by Ms Anne Marie 
Heine, then the General Secretary of the SSTU, whom, it 
was submitted, was not entitled to be a delegate and moved 
motions at Annual Conference because of my decision in 
Doherty v. Fazio (op cil) as to the status of the then General 
Secretary, Mr Mansfield (see the application to the Registrar 
(exhibit 68A)), that the resolution having been the subject 
of a motion being moved by a person unqualified to be 
delegate, namely the then General Secretary, Ms Anne 
Marie Heine, was invalid (see exhibits 47 and 48). Ms Heine 
was, it is clear, not so entitled. There were other defects 
alleged of a more formal nature relating to the notice given. 

I accept the submission that I am able to inquire into the 
registration of alterations to the rules made by the Registrar 
under s.62 of the Act, because of the wide powers conferred 
by s.66(2) (and see my decision on this point in Kaub and 
Others v. CSA and Kininmouth 70 WAIG 995 which I 
follow). However, it seems to me that such a power should 
be used sparingly. If it is not, there will be unnecessary 
uncertainty occasioned by purposeless litigation. 

In this case, I am asked to declare invalid a useful and 
sensible rule which has become a custom or usage of the 
SSTU and which reflects s,56(l)(d)(iii) of the Act. Indeed, 
it would clearly be seen as carrying out an obligation 
imposed by s.56(l)(d)(iii). I am asked to do so almost 
outside the limitation period of six years imposed in civil 
claims. I am asked to do so in circumstances where it was 
clearly raised as a technicality. I am asked to do so in 
circumstances where it would not serve the interests of the 
candidates and members of the SSTU, nor the welfare of the 
SSTU viewed objectively (see s.26(3) of the Act). 

Whether all of the facts asserted in support of this claim 
have been proven or not, I would not exercise my discretion 
to declare the resolutions void or disallow the rules. To do 
so would be contrary to equity, good conscience and the 
substantial merits of the case. 1 am asked to do so when the 
SSTU, contrary to its duty, did not seek to remedy the matter 
until this application was made. Even were I compelled to 
do so, I would not do so retrospectively. Indeed, insofar as 
it is necessary, I would entertain an application to validate 
these rules, at least until a valid alteration is effected. This 
will be reflected in my minute of proposed order, but subject 
to submissions on which particular order I should make. 

It was based on those reasons that I permitted the 
amendments to the answer and counter proposal. 

Facts 
Parties and Witnesses. 

I will now set out the facts which relate to this matter, 
although some of my conclusions on facts in issue may be 
made at the conclusion of these reasons. This will include 
some reference to the evidence given where that is in 
dispute, and some conclusions of fact, as well as a recitation 
of the facts, much of which are not in dispute. 

The hearing of this matter continued during October and 
November 1991 and was completed, with addresses being 
finalised on 23 January 1992, by which time the voting and 
the counting of the votes was well and truly finished. 

I had the opportunity to scrutinise carefully all of the 
evidence in this matter, both in transcript and in documen- 
tary form, and to observe the demeanour of all of the 
witnesses, including, Mr Harken, Mrs Dornan, Ms Hayward 
and Mr O'Neill in the witness box. 

The SSTU is a large union of about 15,000 members, 
which, broadly put, represents teachers employed in state 

government schools, state government employer education 
professionals of other types, and TAFE lecturers. 

Mr Edward Harken was, at the time of the hearing of this 
matter, the President of the SSTU. Mr Peter Quinn had been 
appointed as the General Secretary of the SSTU on 26 
March 1990. The applicants, other than Mrs Dornan, were 
all members of the Executive, Indeed, Mr Kevin Matthew 
Farrell was the Senior Vice-President. Mrs Dornan was the 
SSTU nominee on the State School Teachers Tribunal, 
which is a constituent body of this Commission. The other 
applicants were, at all material times, after 2 October 1991, 
members of the Executive of the SSTU, having been elected 
at the 1991 Annual Conference of that body. All of them 
gave evidence. 

I heard evidence from a number of other witnesses, and 
various persons should be perhaps identified. 

Ms Colleen Hayward was the Vice-President. 
There was evidence given by Ms Lisa Heap (an Industrial 

Advocate), Mr Peter Stokes and Mr David Balfour who were 
employees of the SSTU at the material time, and, in fact, 
were employed as organisers at the material time. 

I should refer to some other witnesses who gave evidence, 
and they include Ms Patricia Byrne, an Industrial Advocate 
employed by the SSTU, and, on the evidence, as I find, a 
close friend of Mr Harken. 

There was evidence too from Ms Kate Bunny, a member 
of the Executive, and, on the evidence, a supporter of Mr 
Harken. 

There was also lengthy evidence from Mr John Bartley, 
the Principal of a firm called Shannon Public Relations, 
which firm had contracted in 1991 to edit and produce the 
Western Teacher, and, in particular, volume 22, No 4, of 14 
October 1991 (exhibit 3). The photography was sub- 
contracted to Mega Media Pty Ltd, which was a firm ran by 
a friend of Mr Bartley's, Mr Ramshaw. 

Mrs Dornan, Mr Harken, Ms Hayward, Mr Farrell and Mr 
Lindberg were all candidates in the 1991 Senior Officer 
Elections, the positions vacant being President, Senior 
Vice-President and Vice-President. 

The subject elections commenced with nominations 
closing on 17 September 1991. They were due to be 
completed after voting closed on 19 November 1991 at 
10.00 am (see exhibit 1). The counting occurred on 19 
November to 21 November 1991, and the results are now 
available in exhibit 74, which is the report of the Returning 
Officer, Mr P S Richards, which I will refer to later in these 
reasons for decision. 

The new Executive, who were elected at the 1991 Annual 
Conference of the SSTU, had taken up office, according to 
Mr Quinn's evidence, on 4 October 1991. 

The Returning Officer, Mr Richards, was from the 
Western Australian Electoral Commission. 

Ballot papers were to be dispatched to voters on 17 
October 1991, but were, in fact, sent out on 22 October 1991. 
In fact, the election for senior officers followed soon after 
the 1991 Annual Conference which was held on 30 
September, 1 October and 2 October 1991 at which, as I 
have said, the elections for the Executive occurred. 

To put matters in context too, as to time, Mrs Dornan's 
application for relief herein, pursuant to s.66 of the Act, 
alleging irregularities and the other matters of complaint, 
some of which were subsequently added by amendment, was 
made on 15 October 1991. It first came before me on 18 
October 1991. 

The Western Teacher. 
The "Western Teacher" is the journal of the SSTU and 

has been published for some years as such. On the front of 
the Western Teacher, volume 22 No 4 of 14 October 1991 
(exhibit 3), are two stylised figures, one an adult and one 
a child. The adult is holding the child. It was agreed by both 
Mr Quinn and Mr Harken in evidence that this was the 
SSTU's logo. It clearly looks like a logo, and I find that in 
fact it is a logo. 

Further, as background to this matter, it ought to be said 
that the SSTU, led by Mr Harken as President, had in 1991 
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purported to reach an agreement with the Ministry of 
Education, the employer of SSTU members, which would 
result in an increase in salary, and agreement as to other 
terms and conditions called a "package". This was the 
subject of an application, T 3 of 1991, to the State School 
Teachers Tribunal. 

However, it was also the subject of an application by Mr 
Robert James Cecil O'Neill, one of the applicants in this 
matter, in application No 1267 of 1991 (O'Neill v. SSTU 
71 WAIG 3167), which was an application made pursuant 
to s.66 of the Act to the President. The SSTU was, of course, 
a respondent to the application. As a result of the hearing 
and determination of the application, Mr O'Neill obtained 
orders, which, in effect, required the SSTU to comply with 
its rules (rule 35), and, in particular, to adopt the proper 
process of putting the package to a devolution process in 
accordance with the rules, and in accordance with policy 
adopted by the 1990 Conference. Both the rules and this 
policy were found to have been breached by the action of 
the Executive in putting the package to Branches for 
decision. 

It is clear, of course, that this application and its result 
effected a delaying of the increase until the rules had been 
complied with. 

It is clear too, that the delay occurred, not so much 
because of the application, as because the policy of the 
SSTU and the rules had not been complied with. 

It is common ground that in that application Mr O'Neill 
called Mrs Dornan as a witness upon a summons to witness. 

At or about the same time, Mrs Dornan was involved as 
an applicant in application No 1515 of 1991 (Dornan v. 
SSTU and Quinn (unreported)) challenging the validity of 
Mr Quinn's appointment as General Secretary and his 
election as a Conference Delegate. That matter was heard 
on 16 and 17 October 1991 and the minute of proposed order 
issued on 12 February 1992. 

I should add that in the subject elections, one team was 
formed by Mrs Dornan, Mr Farrell and Mr Lindberg, and 
another team by Mr Harken and Ms Hayward. 

It is clear too, and I find, that Mr Quinn, is a friend of Ms 
Hayward's. He denied that he had supported her in any way 
in the election. 

In the end, the election was "won" (see exhibit 74) by 
Mr Harken, Ms Hayward and Mr Lindberg, who would have 
been declared winners as President, Senior Vice-President 
and Vice-President respectively, but for interim orders 
which I made and which are still in place, pending the 
hearing and determination of the application and answer and 
counter proposal herein. 

It was, of course, part of Mrs Dornan's case that Mr Quinn 
and Mr Harken were allies, and that Mr Bartley, the Editor 
of the Western Teacher, who was appointed by the 
Executive on the recommendation of Mr Quinn and Mr 
Harken over the protest of some members of the Executive, 
was an ally or friend of theirs. Thus, implicitly, the case for 
the applicants was that the issue of the Western Teacher, to 
which I am about to refer, was prepared and used by Mr 
Harken and/or Mr Quinn and/or Mr Bartley in concert, in 
such a manner as to cause an irregularity, and, in particular, 
in such a manner as to produce a document which was 
overall unfavourable to Mrs Dornan and was critical of her. 
In other words, the Western Teacher, taken overall or in 
separate portions, was an electioneering document as that is 
defined above. I will deal with evidence relating to that 
matter a little more later. 

Suffice it to say that Mr Quinn was, at all material times, 
subject to the Editorial Committee of the SSTU whose duty 
was to supervise the production of the Western Teacher. 
That Committee is an ad hoc Committee of the Executive. 
The Editorial Committee was not functioning, according to 
Mr Quinn's evidence, whilst the new Executive was being 
elected and was taking up office, which it did, as I have said, 
on 4 October 1991. 

It is to be noted that the final proofing of the Western 
Teacher occurred on 12 October 1991, a Saturday, and that 
exhibit 3, the subject issue, issued on 14 October 1991. 

It is not in issue that the Editorial Committee had, 
however, given instructions in broad terms as to what was 
to be included in the issue in question (see exhibit 18). I find 
that it gave no instruction to Mr Quinn to deal with the 
Western Teacher in any other manner. The question of what 
other right he might have had, I will deal with later. 

I will now describe significant aspects of the Western 
Teacher for the purposes of these proceedings. 

Exhibit 3 was a 16 page issue of the Western Teacher 
dated 14 October 1991. It issued three days before the ballot 
papers were to go out in the post to all members eligible to 
vote, and, in fact, eight days before they went out. 

Front Page Article. 
On the front page of the Western Teacher of 14 October 

1991 (exhibit 3), under the huge headline "Salary Package 
Stalled", Mr Harken is quoted at length by the Editor and 
Reporter, Mr Bartley. He gave evidence that he had written 
that story arising from the 1991 Conference. 

That article flows over onto page 2 and contains a number 
of assertions: — 

(1) That the Annual Conference had overwhelmingly 
supported rule changes recommended by Mr 
Harken in order to stop costly delays, particularly 
with salaries. 

(2) That tribunal member, Mrs Dornan, had recorded 
her dissent against the President's successful 
motion and that she was the only delegate who 
did. 

(3) That she was, at least implicitly, to be roundly 
criticised for this (I add here that Mrs Dornan's 
evidence, which was not effectively denied, was 
that her objection to the resolution was that it 
purported to effect invalidly an authorisation to 
alter the rules of the SSTU). 

(4) Part of the criticism of Mrs Dornan was along the 
following lines: — 

"The current salaries package is stalled 
because the Industrial Relations Commission 
(IRC) found that the Union had breached its 
rules by sending the package to all members for 
a vote instead of only to its Branches as 
required by its rules." 
And later: — 

"It is a sad day when the SSTU gives all of 
its members a chance to vote and has one 
individual take the matter to the IRC." 

(5) "The rules governing the devolution vote were 
not followed precisely" is another extract. 

(6) That the members of the SSTU would be denied 
the increases in the package for about another 
eight weeks and the amount of the 2.5% increase 
would be lowered. 

(7) There was a report of the recommendations as to 
the change in rules proposed by Mr Harken as 
President. 

(8) The President was reported as having expressed 
himself as being surprised and very disappointed 
that Mrs Dornan had recorded her dissent despite 
the overwhelming vote of Conference. 

(9) He also is reported as having said: — 
"I really wonder sometimes just what moti- 

vates some people who profess to have the 
interest of members at the forefront of their 
every thought and deed and yet who seem only 
to want to frustrate and block real improve- 
ments in teacher salaries." 

This was a clear reference to Mrs Dornan. 
The evidence was that Mr Bartley had written that article 

on material provided by Mr Harken in part, but mainly from 
what had occurred at the Conference. 

It was Mrs Dornan's contention that the article was 
written for the express purpose of attacking her, and 
constituted a misuse of the Western Teacher by using a 
resource of the SSTU for electioneering. 
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It was part of the case for the applicants that the tone and 
content of the Western Teacher, read as a whole, was one 
with a slant, and a palpable slant, against Mrs Doman, Mr 
Farrell and Mr Lindberg, and was slanted in favour of Mr 
Harken and Ms Hayward. 

The Column "From the President". 
This column appears on page 2 of exhibit 3 and occupies 

most of the page. The column is clearly a successor to a 
column variously named, including "Written from the 
President's Desk", written over the years by the President 
of the SSTU for the time being, and I find, as is apparent 
from the evidence and from the documents before me, that 
it was used by the President in his/her capacity as President 
to inform members of various matters of interest to them, 
and generally as a method of the President reporting. 

Exhibits 5, 35, 36, 37A, 37B and 37C, which are selected 
issues going back to 1987, demonstrate this as well. 

The column is, in fact, as I have said, a regular feature 
of the Western Teacher. 

A column on page 2 of the Western Teacher of 14 October 
1991 (exhibit 3) was written by Mr Harken as I find, and 
as he said. It is headed "ALP Influence Fear In SSTU". 

I quote hereunder significant excerpts from the column, 
although, obviously, it must be read as a whole. However, 
these excerpts do nothing but demonstrate the tone of the 
article read as a whole. 

They are as follows: — 
"For a number of years the SSTU had become the 

stepping stone and the battle field for various ALP 
factions. Jeff (Bateman) started the process of remov- 
ing such influences and I have strongly continued that 
lead. 

It is far better to influence Government than to be 
influenced by it. 

Since the SSTU has taken a lead in criticism of 
Government on such matters as occupational health 
and safety (especially asbestos); school maintenance; 
GEHA and more recently, with other public sector 
unions, in criticism of the recent state budget, the 
Government would prefer to more effectively control 
the SSTU. 

A co-incidence of events looms as a potential threat 
to the SSTU. 

• An individual member has effectively stopped 
in its tracks the payment of significant pay 
increases for teachers. The application to the 
industrial Relations Commission (IRC) proved 
that the SSTU had breached its rules by giving 
ALL members the chance to vote on the 
package. Its rules state that a vote should have 
gone only to Branches of the SSTU. (For full 
details see page 4). 

The delay to salary increases benefits Gov- 
ernment—in two ways. 

• Firstly, the dollar savings are significant; 
secondly, the additional 2.5% (on top of the 
current salaries package of 2.6% for all; AST's, 
LI to L2) will now not be calculated on the 
basis of the new package but as 2.5% on current 
salaries—a massive saving to Government. 

• Bev Dornan, who has been a long time member 
of an ALP faction and member of the powerful 
ALP State Executive for a number of years, has 
constantly advised the applicant in the IRC— 
the effect—delay in pay increases and savings 
to the Government. 

• Endorsement of an Executive 'ticket' at the 
recent SSTU Conference "Authorised by Char- 
les Doman, Leederville College of TAFE". 
That endorsement is by a longer time member 
of the ALP; an individual who has been a 
frequent delegate and participant at ALP Con- 
ferences and who, in fact, has been the 
campaign manager of an ALP Government 
Minister. 

Yes —I am concerned at these behind the scenes 
moves at a time when SSTU leadership elections are 
on. I hope that Bev Dornan's candidature does not 
signal the resurgence of an attempt by the ALP to 
restore its influence. This will be vigorously resisted." 

In addition, a number of questions are posed in this 
column which are as follows: — 

"• Who should control the SSTU —a leadership 
influenced by the SSTU members or a leadership 
influenced by party politics. 

• Should the two full-time leadership positions have 
experience and direct knowledge of all divi- 
sions—Primary, Secondary, TAFE or is it okay 
not to have direct experience of say, the Primary 
division? 

• Should the SSTU President have a direct full-time 
classroom teaching experience as well as experi- 
ence in promotional positions? 

• How important is Union leadership experience — 
is it a risk to elect a leadership team which has no 
full-time union leadership experience? 

• Is it important that candidates show an under- 
standing of issues and are able to deal with the 
complexities facing union members?" 

In the third column of the President's article the heading 
"It Must Be Election Time —Time For Attacks on Ap- 
pointed Officers Who Are Unable To Fire Shots Back" is 
used. 

That portion reads as follows: — 
"I am surprised at Ms Dornan's public attacks on the 

SSTU General Secretary because she was a member of 
the Executive committee —along with Brian Lindberg, 
Matt Farrell, Colleen Hayward and myself—which 
unanimously endorsed his application for the position. 

"Peter Quinn is industrially astute and would be an 
asset ... worthy of (your) support" (Bev Dornan, 
Conference electoral statement.) 

Though perhaps I shouldn't be surprised because in 
January 1990 Ms Doman, in person and in writing, 
asked me to offer her the position of General 
Secretary." 

The column in question was attacked by the applicants as 
being a misuse of union resources by the President on the 
basis that it was electioneering. 

True it is that Mr Harken, after the issue of the Western 
Teacher, purported to pay for it and called it an advertise- 
ment. It is, however, not, in any visible way, identified in 
exhibit 3 as an advertisement, and gives every appearance 
of being the usual column written by the President. It is not 
identified as an election statement. 

Indeed, Ms Byrne, a close friend of Mr Harken, had 
attempted to dissuade him from having the column 
published, because she did not think it was appropriate to 
publish such a column. 

It was the assertion of the applicants (paraphrased) that 
that column said: — 

(1) That Mrs Doman was a "stooge" of the Labour 
Party and of the Government, who would sell out 
the SSTU. 

(2) That she had "conspired" with Mr O'Neill to stop 
the pay increase in its tracks and had aided, 
abetted and supported him. 

(3) That she had made public attacks on people who 
could not defend themselves, namely employed 
staff, and particularly Mr Quinn, whose position 
she had sought in January 1990, according to the 
allegations. 

The Advertisement on Page 3. 
A significant excerpt referred to appears on page 3 of 

exhibit 3. That is an advertisement, or at least it appears to 
be an advertisement, for "The Harken/Hayward Full-Time 
Leadership Team", and it names Mr Lindberg as part of that 
"team". Indeed, his photograph appears there. It is a matter 
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of fact, admitted by Mr Harken, that Mr Lindberg's name 
was placed there without his knowledge or consent. 

The major complaint, however, by the applicants was that 
the authorisation of the advertisement, said to be required 
by the Electoral Act, was not present. This, according to Mr 
Hartley and Mr Quinn, was lost on the typesetting computer 
at the time of preparation of the issue of the Western Teacher 
concerned, and I will turn to that matter in more detail later 
in these reasons. 

The submission put on behalf of Mr Harken was that, in 
fact, the advertisement was an advertisement which sug- 
gested to people how to vote, and not an indication that Mr 
Lindberg was part of the Harken/Hayward ticket. 

In addition, it is attacked as being misleading, because it 
asserts that nobody on the ticket had classroom experience, 
although Mrs Dornan, Mr Lindberg and Mr Farrell did have 
such experience. There is no evidence that it was paid for 
as an advertisement. 

Page 4 —"The Salaries Situation". 
On page 4 of exhibit 3, the article headed "The Salaries 

Situation", written by the President, Mr Harken, appears. 
It is said by Mr Farrell, in particular, to constitute an 

attack on him. It deals with the inability of the negotiating 
group, headed by Mr Farrell, to persuade the Government 
that there ought to be an increase for TAFE teachers, and 
says: — 

"The situation for TAFE members is dire. The 
Union's negotiating group, headed by the union's 
Vice-President, Matt Farrell, has not been at all 
successful in moving the employer from an intransigent 
position (my emphasis). In the last 14 months the 
SSTU has had to expend many more resources on 
trying to move the employer in TAFE than it expended 
on the entire effort for primary and secondary salary 
increases." 

It is clear, as a matter of fact, as I find, that Mr Harken 
was the head of the negotiating group, but that Mr Farrell 
did do much of the work (see exhibit 7). 

Pages 9 and 10. 
Page 9 shows Mr Harken and Mr Farrell as President and 

Vice-President addressing a rally about TAFE matters, and 
Ms Hayward's photograph appears on page 9 in relation to 
a "National Register of Aboriginal And Torres Strait 
Islander Education Unionists". 

Page 10 sets out an article by Mr Farrell with a 
photograph about "SSTU Rep In Working Group". On the 
same page is a reference to the nominations for the positions 
of President, Senior Vice-President and Vice-President by 
the Returning Officer dated 17 September 1991. 

Page 11—The Candidates' Statements. 
Page 11 sets out the statements of candidates in relation 

to the "Senior Officers' Elections". It appears in far smaller 
print than is used generally throughout the rest of exhibit 3. 
That was explained by Mr Quinn on the basis that they could 
not appear all on one page. That approach had not been 
adopted. Mrs Doman's and Mr Farrell's statements contain 
some scathing attacks on Mr Harken and Ms Hayward, 
whereas Mr Harken's and Ms Hayward's statements are 
relatively mild comparatively. The statements by Mrs 
Dornan, Mr Harken, Mr Lindberg, Mr Farrell and Ms 
Hayward, together with their pictures, are not the only things 
which appear on page 11. 

There are two important insertions and they are as 
follows. 

Firstly, in bold print near the top of the page there is a 
notice headed "Indemnity Guarantee" which reads as 
follows: — 

"The Union has received legal advice that several 
of the statements for Senior Officer elections are 
defamatory. However, in the interests of ensuring that 
candidates' reights (sic) to freedom of expression are 
maximised and that the Union is fully protected, I have 
sought and gained an indemnity from legal action from 
the candidates concerned. Such indemnity will protect 

the "Western Teacher" and the SSTUWA from 
litigation. 

P. Quinn, 
General Secretary" 

That, as I have said, appears at the top of the page under 
the main heading "Senior Officers' Elections". 

Secondly, at the left hand bottom of the page across three 
columns in large print is the notice "Stop Press". In fact, 
it is in larger print than is otherwise used on page 11, as is 
the "Indemnity Guarantee". Both are in larger print than is 
used for the candidates' statements. 

The notice "Stop Press" reads as follows: — 
"The Union's appointed staff do not have the facility 

to comment on the above candidate's statement which 
could be read as critical of their integrity and the 
quality of their work. 

Coincidently (sic) all candidates in the current S.O. 
election (Ed Harken, Colleen Hayward, Bev Dornan, 
Matt Farrell, Brian Lindberg) were on the Executive 
Committee which unanimously made the appointments 
which one of the above candidates labels as "cro- 
nyism!" 

(General Secretary)" 
That page, except for identifications of the statement 

being made and some heavier print, is printed in much 
smaller print, and that is a matter of complaint by Mrs 
Dornan and the other applicants, although it was explained 
by Mr Quinn on the basis which I have set out above. 

The statements of Mrs Dornan, Mr Farrell and Mr 
Lindberg were the subject of action taken by Mr Quinn to 
obtain legal advice as to whether they contained "defama- 
tory material". As a result, they received advice from 
Messrs Dwyer Durack, Solicitors (see exhibits 26 and 27). 

Exhibit 26, dated 26 September 1991, formal parts 
omitted, reads as follows: — 

"We refer to our previous letter on election 
statements. 

We refer to the election statements which you have 
sent us to vet for purposes of defamation. 

We note that provisions of Rule 29(g) of the Union 
Rules provide that the returning officer may require any 
election statement which contains defamatory words to 
be modified by the deletion of the words and if a 
candidate declines to act on the request, the returning 
officer shall refuse to allow the statement to be 
published in the Union journal. We have been asked 
whether or not any of the statements contain any matter 
which is defamatory. In giving this advice, we are not 
going to consider whether or not there are any defences 
open to an action based on defamation, eg truth or 
qualified privilege. The issue is whether or not it is 
defamatory. 

In our view, there are some of the statements which 
are defamatory. These are: 

1. Election statement of Bev Dornan —Para- 
graphs 2, 3, 4, 5 and 6 contain statements 
which are defamatory of Ed Harken and 
Colleen Hayward. The third last paragraph is 
also similarly defamatory. Some sentences in 
the election statement may not be clearly 
defamatory, eg the last sentence of the 4th 
paragraph, the first sentence of the 5th 
paragraph and the last sentence in the 3rd last 
paragraph but if they stood on their own, they 
would not make much grammatical sense in 
the statement as a whole. 

2. Statement of Matt Farrell — The last sentence 
of the second paragraph in brackets is 
arguable defamatory of Mr Harken as is the 
sentence in the third paragraph which says, 
"Executive has been devoid of a leader for 
the past few years". Furthermore, the last 
sentence on page 1 referring to the Minister 
for Education's remarks are also defamatory 
of Ed Harken. A further defamatory sentence 
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is on page 2 of the first paragraph which says, 
"Harken's rule appears to be 10% of the 
membership, 10% of the effort!". 

3. Statement of Brian Lindberg—The second 
and third paragraphs are defamatory of Ed 
Harken and Colleen Hayward respectively. 

The effect of the defamatory statement in the journal 
is that the Union and the author of the statement can 
be subject to an action by the person defamed. The onus 
of raising and proving any defences would be on the 
Union and any other Defendants. 

We confirm your advice that there are no conference 
decisions relating to election statements or generally to 
defamatory election statements in the Western 
Teacher." 

Exhibit 27, dated 26 September 1991, formal parts 
omitted, reads as follows: — 

"We refer to our previous letter on election 
statements. 

We note that under the terms of Rule 29(g), it is not 
essential for the returning officer to ask for defamatory 
words to be deleted, but if he or she does and the 
candidate declines, then the returning officer shall 
refuse to allow it to be published. The choice only 
appears to exist at the point of deciding whether or not 
to ask for deletions but once deletions are asked for, if 
the candidate refuses the returning officer cannot 
publish the statement. It is also unclear as to whether 
the returning officer has any options other than asking 
for deletions or not. A very cautious view may be that 
the returning officer does not. 

However there may be no harm in the returning 
officer advising the candidates that legal opinion has 
been that their statements are defamatory and saying 
that the returning officer is considering whether or not 
to require them to be modified. The candidates could 
be asked to assist the returning officer by advising 
whether they are prepared to indemnify the union over 
any action that might be taken by the people defamed 
and any damages and costs which might result. 

The returning officer can then say later that he/she 
has decided not to ask for modifications. 

If you have any further questions please contact us." 
It is also noteworthy that the only reference to "cro- 

nyism" which appears on page 11, apart from the "Stop 
Press" notice, is in Mrs Doman's statement, in which she 
says, inter alia: — 

"In summary members, our current leadership is 
paralysed by timidity, incompetence and cronyism. To 
re-elect them would be quite mindless. Moreover, it 
would provide a clear signal to the Government that we 
are indeed, a defeated people." 

Mrs Dornan conceded that she was referring to Ms 
Hayward and Mr Quinn when she referred to "incompe- 
tence", and also when she referred to "cronyism" (see page 
762 (TR)). 

Pages 12, 13 and 14. 
Pages 12, 13 and 14 include photographs taken at the 

Conference. 
Mr Harken and Mr Farrell feature amongst others in those 

photographs. 

Page 15. 
"The Blackboard", which appears on page 15, is a 

feature page, which, on the evidence, appears in every 
Western Teacher, and in this issue contains a cartoon 
showing Mr Harken and Mr Farrell in a favourable light. 

Page 16 —Electoral Advertisements. 
The final page, page 16, has an advertisement inserted on 

behalf of Mr Harken which occupies the top half of the back 
page and bears the authorisation "authorised by K Piper 
CZ-Bruce Rock District High School", which is the 
authorisation which is said to have been omitted from the 
advertisement on page 3. 

It quotes a number of statements attributed to Mrs Dornan 
over a period of years which are uncomplimentary to 
members of the SSTU, and the advertisement is obviously 
put there to attack Mrs Dornan's candidature, as well as 
inserting what purports to be a second how to vote card. 

That, I think, outlines what is complained about in the 
Western Teacher. 

Executive Meeting of 18 October 1991. 
It should be noted that on 18 October 1991 the Executive 

purported to hold a meeting from which Mr Harken was 
absent, and at which it passed a resolution dissociating itself 
from the structure and contents of exhibit 3, a resolution 
which Mr Harken insisted was invalid because the meeting 
was invalid (for the resolutions in detail see exhibit 8). 

Facts and Circumstances Surrounding the Issue of the 
Western Teacher (Exhibit 3). 

It is quite clear that the issue of the Western Teacher 
(exhibit 3), dated 14 October 1991, was the electoral issue. 
That meant that it contained (and I infer was intended to 
contain), as will be apparent from my remarks above, 
properly permitted electoral statements, as well as advertise- 
ments on behalf of the candidates. 

It is, as I have observed, quite clearly a union resource 
(see page 103 (TR)), as Mr Harken agreed. 

Further, on its front it bears the SSTU logo, as Mr Harken 
agreed (see page 104 (TR)). 

It was also the most read issue of the year (see page 85 
(TR)). 

Something was made of the fact that Mr Quinn was the 
publisher of the Western Teacher. However, the Editorial 
Committee, which is, as I have observed, a Committee of 
the Executive, had given directions to Mr Quinn on 20 
September 1991 in terms of exhibit 18 as to the broad format 
of the election issue of the Western Teacher. 

It is, according to the evidence, the Editor's job, and that 
was Mr Bartley, to determine the contents within the 
Committee's guidelines. It is and was then, as I find, Mr 
Quinn's job to liaise with Mr Bartley, the Editor and 
Reporter in the production of each Western Teacher. It is 
clear that his duties, as regards the Western Teacher, were 
to be carried out under the supervision of the Editorial 
Committee. Assistance can be derived from exhibit SOB, the 
resolution of the Executive, as to the function of the 
Editorial Committee dated 10 May 1991, which reads as 
follows: — 

"That the Editorial Committee have responsibility 
for the publication of the official publications of the 
SSTUWA. ie. is responsible for policy, guidelines, 
planning, approval of material to be included in such 
publications, and accepts responsibility for all neces- 
sary aspects of publication including, but not limited 
to layout, publication dates and selection material. 

Further to the above, the Editorial Committee will 
detail such guidelines as are required by the above for 
consideration by Executive. 

The Editorial Committee meet to prepare a report for 
the June Executive meeting on: 

i) role of Editorial Committee 
ii) composition of Editorial Committee 

iii) schedule of meeting dates for Editorial 
Committee 

iv) and that the Editorial Committee have re- 
sponsibility for the Western Teacher ie. its 
policy, its guidelines, planning and approval 
of material." 

Also a portion of the Administrative Instructions, Nos 1, 
2, 3, 4 and 5, which appear in exhibit 29, and which read 
as follows: — 

"1. In all Union publications (including Minutes of 
Meetings) the names of Associations and Organ- 
isations be printed IN FULL in the first instance, 
not just referred to by initials. 

2. Union publications should not contain material 
which denigrates a particular teacher. Where this 
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sort of material is included in Tribunal Reports, 
the Reports should be available on application 
only. 

3. Western Teacher— 
Where an article is objected to by either the 

General Secretary or the President, the item be 
referred to either the Emergency Committee or the 
Executive for final decision. 

4. When members of the Executive write for Union 
publications and are identified as Executive 
members, a footnote is to appear stating that the 
views expressed are not necessarily the views of 
the Union. 

5. That Letters to the Editor of the Western Teacher 
written by financial members of the Union, be 
published in full if less than 250 words and unless 
believed to be libellous." 

These, read with exhibit 18, the precise instruction for this 
issue, make it quite clear that the General Secretary is not 
the publisher as Mr Bartley and Mr Quinn asserted, but is 
the instrument of carrying out the directions of the Editorial 
Committee. Indeed, he could be no more than a paid 
employee. The fact that he purported to act as publisher 
created problems. 

Mr Quinn's evidence was that, in the course of these 
events, he was unable to obtain instructions from the new 
Executive which had been elected at the Annual Conference 
on 1 October or 2 October 1991, and had not taken up office 
by the time these events occurred. However, the new 
Executive had taken up office by 4 October 1991, and most 
of these events occurred after that. In other words, there was 
ample opportunity for Mr Quinn to obtain instructions and 
for the President to call an Executive meeting to deal with 
these matters. 

Mr Quinn also told me that he could not obtain advice 
from Mr Harken, because he was a candidate in the election. 

It is quite clear that there were arguments about the 
placement of advertisements in the Western Teacher 
involving Mrs Dornan and Mr Harken, prior to its 
publication, and that there were discussions concerning this 
with Mr Bartley (see page 498 (TR)). 

The election statements which had been forwarded to the 
Returning Officer were received in the SSTU by Mr Quinn 
on 24 September 1991 from the Returning Officer. They 
were, it is clear, received by mail in accordance with the 
usual practice and would have been marked "Confidential". 
They would not have been opened by "the mail people", 
and, therefore, one assumes that they were opened only by 
Mr Quinn. He, in any event, read the statements. 

It was very much part of the respondent's case that Mr 
Harken had not read or been shown the statements. It is also 
part of it that he had not read the proofs of the Western 
Teacher (see Mr Hartley's evidence at page 488 (TR)). 
Contrary evidence was adduced on behalf of Mrs Dornan 
through Mr Charles Dornan, the husband of Mrs Dornan, 
that on 11 October 1991 he had brought some art work for 
Mrs Dornan's advertisements in and Mr Harken had said 
that he would take them down because he was going down 
to proof the Western Teacher. This was denied by Mr 
Harken in evidence. 

On 30 September, 1 October and 2 October 1991 the 
Conference was held and Mr Quinn was very busy, as was 
everyone else, it would appear from the evidence. 

Mr Quinn, however read the statements, and, according 
to his evidence, attended a conference of General Secretaries 
interstate. It is quite clear that Mr Quinn was disturbed, if 
not personally annoyed, by the statements. I am satisfied that 
he was influenced by that emotion in what he did afterwards 
in relation to exhibit 3 (page 11). 

He told me that he was concerned that the statements 
might be defamatory, so he forwarded the electoral 
statements to Messrs Dwyer Durack, the SSTU's Solicitors, 
for opinion. He did so on 24 September 1991. He forwarded 
them by putting them in a sealed envelope and giving them 
to Ms Byrne. She carried the envelope to Ms Tan at Dwyer 
Durack. Ms Byrne said that she did not see the statements. 

Whilst she was at Messrs Dwyer Durack she asked Ms Tan 
to consider them in the light of Mrs Dornan's position as a 
member of the State School Teachers Tribunal (which is a 
constituent body of this Commission), and any conflict 
arising therefrom. Ms Byrne said that she, by way of 
contract, did not read the statements. 

It is quite clear, and 1 so find, that Mr Quinn, on the 
evidence, sought no advice from the Solicitors in connection 
with the President's Column or the front page article on the 
question of defamation. 

Advice was received from the Solicitors in the letters 
(exhibits 26 and 27) dated 26 September 1991 as are set out 
on pages 52-53 hereof. 

As a result, Mr Quinn showed exhibits 26 and 27 to Mr 
Harken within a day or two of Friday, 11 October 1991, 
according to Mr Harken's evidence. However, Mr Quinn put 
it earlier than that, around 26 September and 27 September 
1991 (see page 1921-1922 (TR)). He also showed the letters 
to Ms Hayward. There is no evidence that he showed them 
to the other persons involved, Mrs Dornan, Mr Farrell and 
Mr Lindberg, a notable omission. 

Mr Quinn denied in evidence that the "Indemnity 
Guarantee" was an attempt to bring the "challenging" 
candidates into disrepute because it made no mention of 
candidates' names. 

In relation to the "Stop Press", Mr Quinn was concerned 
about appointed staff being singled out for criticism. He said 
that administrative excesses set out in that article meant to 
him the General Secretary, but that the Stop Press was not 
drafted specifically with Mrs Dornan in mind (see page 1766 
(TR)). 

It was Mr Quinn who told Mr Bartley to place both of 
these items on page 11 of the Western Teacher. He said that 
the Indemnity Guarantee was a published declaration from 
Mr Harken and Ms Hayward to protect the SSTU. He said 
that, even though they are not mentioned by name (see page 
1799 (TR)). He had not obtained anything from them in 
writing, because he took them at their word. 

He did not approach Mrs Dornan, Mr Farrell or Mr 
Lindberg about the "Indemnity Guarantee". 

In addition, because Mr Quinn was concerned about Mrs 
Dornan's attack on staff in the Western Teacher and upon 
himself, he placed the "Indemnity Guarantee" and the 
"Stop Press" in the Western Teacher on the same page as 
the electoral statements. He sought no-one's leave or 
consent to do so on his evidence. 

He had written the Stop Press within two or three days 
of the Conference (see page 1927 (TR)), but was not able 
to recall when he drafted the Indemnity Guarantee. 

The Conference, it will be recalled, ceased on 2 October 
1991. 

Mr Harken told me that he did not see the "Stop Press" 
until he saw the edition of the Western Teacher containing 
it. 

It is also quite clear that the Solicitor's opinions were not 
referred by Mr Quinn to the Returning Officer, because, 
according to Mr Quinn, the SSTU would be at risk not the 
Returning Officer (if I can paraphrase what he said) if there 
was a question of defamation in one of its publications. They 
were not referred by Mr Harken or anyone else. 

Ms Byrne was aware in general terms of the "Indemnity 
Guarantee" prior to publication, but was unaware of the 
"Stop Press". The three applicant candidates were not. 

The Electoral Commissioner or his officer had already 
checked the statements. 

Mr Quinn did not consider that the Stop Press would have 
any prejudicial effect on any candidate (see page -1807 
(TR)). 

It was not his position, he said, as an employee, to 
comment publicly on statements of candidates in Senior 
Officer Elections. He denied that he was giving Ms Hayward 
a helping hand. 

Mr Quinn admitted that to attack staff would be 
considered dirty pool in the SSTU and he was annoyed when 
he read Mrs Dornan's column (see page 1857 (TR)). This 
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was because, he said, the SSTU's appointed staff do not 
have the facility to defend themselves. However, the 
insertion of the "Stop Press" demonstrates, in fact, that they 
did. 

Mr Quinn took the decision, he said, because the Editorial 
Committee is an ad hoc Committee which cannot make 
decisions themselves, but must refer it to the Executive, an 
opinion which is patently wrong, having regard to exhibits 
18, 29 and SOB, all of which would have been well known 
to him. 

I now turn to the President's Column. Mr Harken paid for 
that three days after the publication of the Western Teacher 
(exhibit 3) as if it were an advertisement, which is what he 
had claimed it to be. He paid $400 (see exhibits 10A and 
10B). 

This followed a suggestion by Mr Quinn that he ought to 
pay for it as an advertisement, because Mr Quinn was 
concerned about it. 

Mr Bartley told me in evidence that he knew that the 
President's Column was an advertisement before the 
publication of the Western Teacher (see pages 506-507 
(TR)), although it is fair to say that nothing distinguishes it 
from other Presidential Columns which have been put in 
evidence and nothing distinguishes it as an advertisement 
from other advertisements. It does not bear a resemblance 
to other advertisements in exhibit 3. He must then have been 
told by someone, most likely Mr Quinn, that it was an 
advertisement. 

Ms Byrne, as I have said, had already told Mr Harken, 
presumably before publication, that she did not think that the 
column was appropriate, and Mr Quinn had misgivings 
about it. 

Mr Quinn did not consider the President's Column more 
of an advertisement than a President's Column (see page 
1804 (TR)). 

Mr Bartley told me that he saw nothing in the President's 
Column which would cause controversy (see page 499 
(TR)), an opinion at odds with Ms Byrne's and Mr Quinn's 
view, and one difficult to comprehend. 

However, when Mr Harken wrote the President's Column 
he assumed that Mrs Dornan was still a member of the 
Australian Labour Party (hereinafter referred to as the 
"ALP"). He did not know that she was not. He was aware 
from reports of meetings between Mrs Dornan and Mr 
O'Neill from within the SSTU, including Ms Bunny (see 
pages 1008-1009 (TR)). There was a great deal of 
coincidence about all of this, in his opinion. 

Mr Harken said in evidence that he regretted writing the 
President's Column, because it caused the difficulty which 
it did in fact cause. He did not, however, resile from the 
contents. It was not, in his opinion, electioneering material. 
Mr Harken did not believe, he said in evidence, that his 
column slated his chief rival, Mrs Dornan. I say here that 
having regard to the contents of the column, one cannot 
accept those opinions as credible. 

Ms Byrne's view of the column, however, was that there 
was an element of truth in all of it, but "how far you take 
that again, is I suppose depending entirely on your particular 
view point" (see page 1634 (TR)), a view which seemed to 
echo her misgivings about the column. 

All of the President's Columns in the past, bar one, did 
not issue during the time when ballots were in voters' hands, 
on the evidence. Further, Mr Harken did not inform the 
Editorial Committee that he wished to purchase the 
President's Column, nor did he raise the matter with the 
Executive, or at least there is no evidence that he did. To 
raise the matter with the Executive was his duty as President. 

It is clear too that the President's Column in the Western 
Teacher would be in the schools less than a week before the 
ballot papers were in peoples' hands. 

Even though Mr Harken ex post facto paid for the 
President's Column, there was no evidence that the 
President's Column had been paid for in the past. 

Mr Quinn's concern about the President's Column was 
that it would attract criticism, and that is the problem he 
raised with Mr Harken in suggesting that Mr Harken may 

want to consider authorising it or paying for it. It is clear 
that it would and did attract criticism. 

Before the publication of the Western Teacher (exhibit 3), 
Mr Quinn had received material (see pages 1785-1786 
(TR)). There were several articles which Mr Harken had 
written —the front page article, the page 4 salaries article 
and the Presidential Column, as he at first said in evidence. 
It was these that Mr Quinn read. He received them on 7 
October or 8 October 1991, again after the Executive took 
up office. He then said that the articles had come from Mr 
Bartley, and he was not aware whether Mr Harken had 
written the page 1 article. 

Mr Quinn disagreed that Mrs Dornan's election statement 
paled into insignificance alongside the President's Column, 
and, indeed, he told me that they were "punch for punch" 
pretty much the same sort of statement. 

Mr Harken told me that he had no say in what went into 
the front page article, nor did he read the final proof of the 
President's Column (see page 154 (TR)). 

However, he conceded in answer in cross-examination by 
Mr O'Neill that it was one way of reading the President's 
Column to read that "the whole article is blatantly politics" 
(see page 227 (TR)). Without doubt, a fair reading of it could 
give that impression. 

At page 231 (TR) there was further significant cross- 
examination by Mr O'Neill of Mr Harken as follows: — 

"Q: I put it to you, Mr Harken, that concern 
regarding ALP influence in our union is so strong that 
Mrs Dornan probably will not be able to recover from 
this attack. What would you say to that? 

A: The concern is quite right. Ms Dornan has 
expressed that concern as well in the past." 

Mr Bartley told me that although he had contacted Mr 
Harken and discussed the placement of items in the Western 
Teacher with Mr Quinn, Mr Quinn was finally responsible 
for what appeared. Mr Bartley did discuss the Western 
Teacher with Mr Harken on 11 October 1991 (see pages 
435-436 and 459 (TR)). 

Mr Harken, he corroborated, did not see his column in 
proof form. 

I now turn to some evidence concerning the front page 
story. Mr Bartley described the whole issue as unbiased and 
said that salaries was the main story of the Conference, 
which is why he ran it. 

Mr Harken gave him some of the information, which, as 
I understood it, was mainly background information in 
relation to the front page story. 

There is, however, no evidence that he sought Mrs 
Dornan's comment on the front page story, although he did 
seek Mr O'Neill's comment and Mr O'Neill declined (see 
page 502 (TR)). 

I now turn to the page 3 article. Mr Harken gave evidence 
that he had written out the article and there was an 
authorisation written on it by K Piper (see pages 1046-1047 
(TR)). Mr Bartley saw the advertisement with the authorisa- 
tion dropped off (see page 434 (TR)). However, he was 
unable to answer convincingly whether other portions of 
material had dropped off (see page 468 (TR)). 

I heard from Mr Rodney Charles Carter, the Manager of 
a printing business for 17 years, that things do not drop off 
typesetting computers, and that the checking of advertising 
copies is the responsibility of the client. He also told me that 
a typesetting operator can make an error and that this 
authorisation could have been lost at the paste up stage (see 
page 827 (TR) et seq). It was, however, Mr Hartley's 
evidence that it fell off at the computer typesetting stage. 
There was no other evidence as to how it might have 
occurred. 

In relation to that further, Mr Harken said that he was 
unaware whether Mrs Dornan had classroom teaching 
experience, that he knew that Mr Lindberg did, and that he 
had not asked for Mr Lindberg's permission to include his 
name and photograph on page 3. That also was Mr 
Lindberg's evidence. 
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As to Mr Harken's evidence (see page 1138 (TR)) he did 
not contact Mr Lindberg about putting his name on the 
Harken/Hayward ticket (see page 158 (TR)), which is and 
was another significant failure to check facts before using 
a statement. It demonstrates a somewhat singleminded 
approach to electioneering in the Western Teacher. 

The Relationship Between Mr Hartley, Mr Quinn and 
Mr Harken. 

Mr Hartley is a qualified journalist (and not without 
experience), as I have said, and he has known Mr Quinn and 
Mr Harken for some time, since 1987 in Mr Harken's case. 

The Western Teacher has, since August 1991, been edited 
upon contract by Shannon Public Relations, Mr Hartley's 
firm. His work has been to edit and collate each issue of the 
Western Teacher and to act as Reporter. He has engaged 
sub-contractor photographers, including a firm called Mega 
Media Pty Ltd, and took photographs himself. Photographs 
by both firms appear in the Western Teacher of 14 October 
1991 (exhibit 3), on page 14 in particular, but at other pages 
too. Both Mr Ramshaw of Mega Media Pty Ltd and Mr 
Hartley took photographs at the 1991 Annual Conference. 

Mr Hartley's firm was given the contract to produce the 
Western Teacher by Executive and over some opposition 
from some members, including from Mr Lindberg, because 
of allegations of friendship between Mr Hartley and Mr 
Harken. Mr Hartley had heard of that discussion in 
Executive. 

Mr Hartley's work, according to his evidence, included 
issuing press releases on behalf of the SSTU and he 
answered to the Editorial Committee and to Mr Quinn whom 
he termed "the publisher" (see page 425 (TR)). He told me 
that he supported no one in the election. In particular, he 
denied any pro-Harken or Hayward bias. 

He also told me that he did not see himself as a friend of 
Mr Quinn in the strictest sense, although he did attend his 
40th birthday party. 

He also was involved in celebrations after the Senior 
Officer Elections of 1989 in which Mr Harken was 
successful, and, indeed, he held a dinner at his place for that 
reason (see page 450 (TR)). 

He also described Mr Quinn as a colleague and associate 
and one of his contacts. He denied that he was a close friend 
of Mr Quinn or Ms Hayward, but said that he was a 
colleague (see page 496 (TR)). 

Mr Harken admitted that he was an "acquaintance" of 
Mr Hartley since 1987 when Mr Hartley was a journalist 
with the Sunday Times. 

He conceded that Mr Hartley had given him favourable 
press in the past, on balance (see page 1153 (TR)). 

Mr Quinn conceded that he knew Mr Hartley socially, 
moderately well. 

In respect to the Western Teacher, Mr Quinn told me that 
even if Mr Harken gave Mr Hartley an order, then Mr 
Hartley would discuss that with Mr Quinn first (see page 
1827 (TR)). 

I am satisfied, on all the evidence, that Mr Harken, Mr 
Quinn and Mr Hartley had enjoyed quite a degree of 
friendship for some time. I so find. 

It is clear, and I am satisfied on the evidence, Mr Hartley's 
evidence not having been denied, and I accepting it in this 
respect only, that the photographs taken by Shannon Public 
Relations or Mega Media Pty Ltd remain the property of 
those firms, and that any photograph used in the Western 
Teacher (exhibit 3) was not the SSTU's property, but the 
property of either of those firms, whichever took the 
photographs. 

Application No. 1267 of 1991 —The Alleged Collusion 
Between Mrs Dornan and Mr O'Neill. 

Something was sought to be made of alleged collusion 
between Mrs Dornan and Mr O'Neill in the bringing of 
application No 1267 of 1991, that is the application referred 
to in the President's Column and in the page 1 article in the 
Western Teacher of 14 October 1991 (exhibit 3). This 
connection was based on meetings in the offices of the 

SSTU, observed by Mr Stokes and other organisers, and 
reported to Mr Harken, on meetings in a coffee shop which 
Ms Bunny observed, and on the coincidence of both Mrs 
Dornan and Mr O'Neill being in the Industrial Relations 
Commission building at the same time as both were 
involved in matters before it. 

In addition, Mrs Dornan and Mr O'Neill denied that there 
was any such collusion, or that they had anything to do with 
each other until Mr O'Neill called Mrs Dornan as a witness 
in the proceedings in application No 1267 of 1991. It was 
then that Mrs Dornan referred Mr O'Neill to the authority 
of Brown and Another v. SSTU 69 WAIG 2944. 

Ms Byrne and Ms Heap accepted that some of these 
denials meant that there was no collusion. I found Mr 
Stokes' evidence to be unreliable and sketchy at least. He 
attempted to make light of his association with Mr Harken, 
which was stronger than he made it out to be on the evidence 
he gave, and which coloured his evidence in my opinion. 

Mr Balfour, who was called to give evidence, said that 
he observed nothing significant involving Mr O'Neill and 
Mrs Doman. 

Mr O'Neill told me that he is not an ALP member or 
supporter and I accept that evidence, nor, indeed, did he 
strike me as the sort of person, when he gave evidence, who 
would be manipulated by Mrs Dornan or anyone else. 
However, I accept that Mrs Dornan made no attempt to 
influence or manipulate Mr O'Neill and there was no 
collusion between them as alleged by Mr Harken. 

Something was sought to be made of a conflict of interest, 
as it was called, between Mrs Dornan's duties as a member 
of the State School Teachers Tribunal and as a member of 
the SSTU, but I do not think that that reflected at all upon 
what occurred. Indeed, in view of her declining to sit on the 
tribunal at or about the same time as these events, such a 
conflict did not arise. Those are the facts, insofar as they are 
material, that I find. The statements made in the President's 
Column were overt electioneering. 

Mrs Dornan's Relationship with the ALP. 
Much was made in evidence of Mrs Dornan's connections 

with the ALP, and also those of her husband. Mr Harken 
wrote that reference in the President's Column assuming 
that Mrs Doman was a member of the ALP (see pages 
160-167 (TR)). 

Both Mr and Mrs Dornan gave evidence that they were 
no longer members of the ALP and had not been for three 
years (see pages 272-273 (TR)). I am satisfied that that was 
so on their evidence, there being no other evidence, and so 
find. Mr Harken did not know it when he wrote the 
President's Column, and so find (see page 106 (TR)). 

True it is that Mr Dornan had been Mrs Henderson's 
campaign manager. However, Mr and Mrs Dornan's 
membership of the ALP ceased three years ago. Mr Harken 
did not know this, nor did he check it, something which was 
quite unexplained and consistent with a clear intention to 
write statements which were intended to do harm to Mrs 
Doman electorally, based on an opinion. I so find. 

Mrs Dornan acted as Mrs Henderson's scrutineer in 1986 
and preserves a friendship with Mrs Henderson, but I am 
satisfied, on the evidence, that that is a personal link. 

There is no doubt that Mrs Doman was connected with 
the ALP. There is no doubt, on the evidence, that Mr 
Balfour, a friend of Mr Harken's and an organiser, is too, 
as is Mr Bill McAtee, who is a member of the Executive. 
There is no doubt that Mr and Mrs Dornan are friendly with 
Mrs Henderson, or that in 1986 Mr Doman was Mrs 
Henderson's campaign manager. 

However, the SSTU purported to expel Mrs Dornan for 
criticising the Government some years ago (see exhibit 
12F). Mr Harken conceded that she was a constant critic of 
the Government. 

The real problem with which I will deal is that Mr Harken 
had no factual knowledge of the situation before he wrote 
the President's Column, something which he admitted. 

Having observed Mrs Dornan in the witness box and 
heard the evidence, I am satisfied that she is and was a 
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person who takes her responsibilities to the SSTU very 
seriously, and that she has had a history of acting in the best 
interests of the SSTU as a member of its Executive and 
otherwise (see exhibits 12F and 13 and page 90 (TR)). 

Mr Harken's true perception of ALP membership can, in 
any event, be seen in the light of his taking up with Ms 
Bunny, but no one else, including Mrs Dornan and Mr 
Balfour, any ALP connection. 

Indeed, Ms Hayward, his own running mate's scrutineer, 
was a Mr Cuomo whom Ms Byme believed to be in the ALP 
(see page 1646 (TR)), and nothing was said about that, on 
the evidence. 

It is not necessary for me to deal with other matters raised 
in this context. 

It is not for me to deal with questions of truth in 
electioneering, except to say that Mr Harken wrote what he 
did based to a large extent on facts which he did not check 
and some facts which were wrong. He did so whilst writing 
a column which is and was a union resource. 

The Results of the Election. 
Exhibit 74 is a letter from the Returning Officer, Mr 

Richards, to Mr Drake-Brockman dated 20 January 1992. It 
was tendered without objection. It is a significant letter. It 
contains a certified correct copy of the result of the election 
for which counting occurred on 19 November to 21 
November 1991. 

This revealed that Mr Harken was elected President, that 
Ms Hayward was elected Senior Vice-President, and that Mr 
Lindberg was elected Vice-President. 

Mr Farrell and Mrs Dornan were unsuccessful in all three 
elections. 

For the position of President, Mr Harken won by 3054 
votes to 1917 from Mrs Dornan, after the distribution of 
preferences. 

There were 5694 valid votes cast and 2786 primary votes 
were cast for Mr Harken, 1699 for Mrs Dornan, 433 for Ms 
Hayward, 351 for Mr Farrell and 425 for Mr Lindberg. That 
was a conclusive win for Mr Harken and Ms Hayward. 

Conclusions. 
I now reach the following conclusions, based on what I 

have set out (supra). 
The Western Teacher is, as was admitted, a resource of 

the SSTU. It is produced from SSTU funds as a service for 
its members in the capacity of an official journal (see exhibit 
3, page 15). 

If it were used for unauthorised electioneering purposes, 
which would include being used to support one side or the 
other in an election, then that would be the misuse of a 
resource of the SSTU as a union (see Re Collins; ex parte 
Hockings (op cit) per Toohey and McHugh JJ and Scott v. 
Jess (op cit)). 

It would also mean that rule 29(h) was breached for that 
reason and also because the Western Teacher bears the 
SSTU logo, as was also conceded in evidence, "the dark 
stranger" on the front page. 

However, there are a number of further findings of fact 
which relate to various issues which I have to make and a 
number of other conclusions which I have to reach. 

It will be obvious from my outline of the contents of the 
Western Teacher what its material parts were. I must 
determine whether as a whole or in part, its use by the SSTU 
(if that occurred), Mr Harken, in person, or through others, 
perpetrated an "irregularity" or was in breach of the rules. 

I am quite satisfied on the evidence and conclude that Mr 
Quinn was not the publisher of the Western Teacher, and did 
not carry out his duties as General Secretary to refer crucial 
matters to the Executive, the candidates and the Returning 
Officer. 

Rule 28 casts a number of duties on the General Secretary, 
including financial control, responsibility, attending and 
minuting meetings, supervising employees and "officers" 
(but not "officers" as defined in s.7 of the Act), and 
diligently carrying out all the instructions of the Conference 

and Executive etc. I am canvassing rule 28 broadly in the 
above description of duties. 

The General Secretary is an employee of the SSTU and 
is subject to the Executive (see rule 28). 

Further, under rule 28(a)(xv), the only prescribed duty 
under the rules in relation to the Western Teacher is that the 
General Secretary have published in the journal or the 
Western Teacher reports of Conference and Executive 
meetings. It is not the General Secretary's duty to publish 
it. 

It is the duty of the Executive to control the affairs of the 
SSTU, but this must be done subject to its duty to abide by 
and conform to all decisions and directions of Conference 
(see rules 18(a) and (b)). 

It is the duty of the President to ensure, as far as possible, 
that the rules of the SSTU are performed and observed by 
officers and members of the SSTU, which class, of course, 
as I find, includes the President. 

It would, I think, be axiomatic that employees of the 
SSTU, including the General Secretary, could not of their 
own motion, or at all, act outside the rules under their 
contract of service. If that were not an express term, it 
would, I think, be an implied term. If it were not, there would 
be a large "defect" in the business efficacy of that 
employee's contract. 

It is quite clear, and I conclude, that the responsibility for 
supervising the operation of and production of the Western 
Teacher is the duty of the Editorial Committee. The 
Editorial Committee is a Committee of the Executive (which 
the President sits on when available) which is attended by 
the General Secretary and Mr Hartley, and the powers and 
duties of which have been laid down in the Administrative 
Instructions and the Resolution of the Executive to which 
I have referred above. Those powers and duties plainly 
involve it supervising the production and running of the 
Western Teacher. Mr Quinn was at no time the publisher. 
He was subject to the Executive and the Editorial 
Committee and, in acting as if he were not, he erred. 

The General Secretary, as I find, is and can only be the 
instrument of the SSTU, its Executive and its Editorial 
Committee in the production and publishing of the Western 
Teacher, and the same applies to the representative of its 
contractor, namely Mr Hartley. 

In the circumstances, the evidence by Mr Hartley that if 
he were to receive a direction from Mr Harken as to the 
contents of the Western Teacher, he would first check with 
Mr Quinn before complying, reveals a strange state of 
affairs. Indeed, I do not accept that Mr Hartley so believed, 
having regard to his having received directions from the 
Editorial Committee generally and in relation to exhibit 3 
in particular. 

Contrary to what Mr Hartley said he believed, Mr Quinn 
was not and was not entitled to hold himself out to act as 
the publisher having the final say in the format of the 
Western Teacher. 

The entry on page 12 of exhibit 3 which directs 
correspondence and contributions to the Editorial Commit- 
tee is a visible recognition of this situation. It also recognises 
the Western Teacher as the official publication of the SSTU. 

I do not accept Mr Quinn's evidence that the Editorial 
Committee was merely an ad hoc Committee with no power 
to make decisions, and that that power was vested only in 
the Executive is quite wrong. The powers conferred upon it 
by the Administration Instructions and the Resolution of the 
Executive, to which I have referred above, which were and 
ought to have been well known to Mr Quinn, set that out. 

Mr Quinn's evidence further was that he could not refer 
matters which arose during and after State Conference to the 
Editorial Committee because there was not one. Certainly, 
there is no evidence before me that there was one in 
existence at that time. However, the new Executive took up 
office on 4 October 1991 and I am satisfied that the matters 
which Mr Quinn saw as problems concerning the issue of 
exhibit 3 should have been referred to the Executive and 
could have been referred to the Executive which could have 
been called on for a meeting as a matter of urgency. In fact. 
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these matters were not so referred, although there was time 
before 12 October 1991 to do so. 

There is also no evidence that, some of these matters 
having been raised by Mr Quinn with Mr Harken, Mr 
Harken did anything to put these matters before the 
Executive, which one would have expected in circumstances 
where Mr Harken, Ms Hayward, Mr Farrell and Mr Lindberg 
are all candidates and also members of the Executive. 1 am 
satisfied that Mr Harken knew or ought to have known that 
he had a duty to refer a number of these matters to the 
Executive. 

In the circumstances, I find that in making the decisions 
which he did, Mr Quinn acted outside his powers as General 
Secretary and took on the role of the President, the 
Executive Committee, the Returning Officer and the 
Editorial Committee in part. He had no right to do so and 
problems arose because he did (see rule 28(a)(vii)). 

The Electoral Officer. 
The role of the Returning Officer, in this case the State 

Electoral Commissioner or his officer, is prescribed in the 
rules, and, in fact, in rule 29. 

It is clear that the electoral statements of the candidates 
had been sent to him by Mr Quinn. They were not queried 
by the Electoral Officer and were returned to the SSTU on 
24 September 1991. 

It was Mr Quinn's evidence that he examined the electoral 
statements, but Mr Harken did not. 

The evidence was, and I am satisfied, that the statements 
were scrutinised for defamatory content, but none was 
found. 

True it is, as I was told in evidence, that the Electoral 
Officers are not lawyers, but one would assume that if in 
doubt they would submit the matter for legal opinion or 
suggest that it be submitted for legal opinion. There is no 
evidence to suggest that they sought any legal opinion or that 
they felt any need to. There is no evidence that Mr Quinn 
referred to them the opinion of Messrs Dwyer Durack 
(exhibits 26 and 27) obtained upon the initiative of Mr 
Quinn, or that he re-submitted electoral statements to them, 
following receipt of those opinions. 

Mrs Dornan complained that the electoral statements had 
been seen by other unauthorised persons before the election, 
but the Electoral Officer noted that she proposed to take s.66 
proceedings, and it is clear that the Electoral Officer 
concluded that this had pre-empted the turn of events, at 
least as I infer from his correspondence with Mrs Dornan. 

According to Mr Hartley's evidence, the electoral 
statements with the "Stop Press" and the "Indemnity 
Guarantee" super-imposed on page 11 of exhibit 3 were 
proofed by Mr Quinn, Mr Hartley and Mr Richards. 

It is also clear that if an "irregularity" should occur in 
the conduct of the election, and if in the opinion of the 
Returning Officer such "irregularity" will affect the result 
of such election, then such election and each and every step 
taken in connection therewith shall be declared by the 
Returning Officer and another election shall be held 
forthwith. That is the duty of the Returning Officer (see rule 
29(e)). However, there is no evidence before me that he was 
asked to declare an irregularity or that he investigated and 
declared any irregularity or investigated and found no 
irregularity. 

It was not in dispute before me that the State Electoral 
Commissioner or his officer was the Returning Officer. 

Rule 29(g) provides: — 
"In any election each candidate shall be entitled to 

provide an election statement, in support of his/her 
candidature, not exceeding six hundred words which 
shall (my underlining) be published in the official 
journal of the Union prior to the issue of the ballot 
papers ..." 

It is the duty of the Returning Officer to require any 
statements which contain defamatory words to be modified 
by the deletion of such words. If the candidate declines to 
act upon that requirement, then the Returning Officer shall 

refuse to allow the statement to be published in the SSTU 
journal. 

That is the course which should have been adopted here. 
That is if the statements of Mrs Dornan, Mr Farrell and Mr 
Lindberg were thought to be defamatory. That is that the 
extracts, if the Returning Officer agreed that they were 
defamatory upon a consideration of the opinions (exhibits 
26 and 27), should have been required to be deleted. The 
remedy then was not to publish an "Indemnity Guarantee" 
unilaterally, but for the matter to have been formally referred 
by the SSTU, through its President or through the Executive, 
for this to be considered by the Returning Officer. 

It was not, in the circumstances, the right of Mr Harken 
or Mr Quinn to decide that the electoral statements should 
or should not be published. Indeed, Mr Harken's expressed 
motivation that the statements should be published so that 
he could not be criticised by Mrs Dornan was a political 
decision which demonstrates the flaw in the process which 
occurred. It was also a demonstratable symptom of the 
flawed process that there is no evidence that the opinions 
(exhibits 26 and 27), the "Stop Press" or the "Indemnity 
Guarantee" were shown to or discussed with Mrs Dornan, 
Mr Farrell or Mr Lindberg so that they could ask to refer 
these matters to the Returning Officer themselves. There 
was a clear one sidedness about it all. 

It is not an answer, as Mr Quinn said in evidence, that the 
Returning Officer could not save the SSTU from a 
defamation action. That is an entirely separate question 
requiring separate measures. 

For reasons which I will go into later, it was also not 
appropriate to publish the so called "Indemnity Guarantee" 
or the "Stop Press" at the time of the election, and 
particularly on the same page as the electoral statements. 

I now turn to the question of the production of the Western 
Teacher (exhibit 3) and its nature, and the consideration of 
the matters raised in relation to it. 

It is quite clear that the openly authorised advertisements 
are "electioneering" as defined in Re Collins; ex parte 
Hockings (op cit), as I have held above. That is as it should 
be. 

Whether other parts of the Western Teacher, apart from 
the electoral statements themselves, are electioneering, is a 
question raised in these proceedings. 

The Western Teacher. 
(1) I now come to the Western Teacher (exhibit 3) itself. 

The front page article, which I have already described, and 
which runs over onto page 2, was, on Mr Hartley's evidence, 
written from what Mr Harken told him and from some 
written information which he supplied. 

The front page article was written, as I find, without the 
benefit of comment from Mr O'Neill, although he was given 
the opportunity by Mr Hartley to do so. There is no evidence 
that Mrs Dornan was given such an opportunity and no 
explanation why she was not asked to comment. That seems 
to me to be a significant unexplained omission. 

The article is a palpable attack on Mr O'Neill and Mrs 
Dornan and contains excerpts like "It is a sad day when the 
SSTU gives all of its members a chance to vote and has one 
individual take the matter to the IRC". 

The article glosses over the fact that, as a matter of 
Commission record, it was found that the SSTU had failed 
to comply with the policy laid down by Annual Conference, 
its governing body, as well as the rules, and clearly lays 
blame unfairly, on a fair reading, on the person who took 
the action resulting in the SSTU having to comply with its 
rules, namely Mr O'Neill. 

It then goes on to explain that the President's initiative, 
taken at Conference, seeking a change of the rules was taken 
so that these sort of delays would not occur in the future. 

It then contains a criticism of Mrs Dornan as the lone 
dissentient, by name, alleging that the only winner in salary 
delays is the Government. 

Mrs Dornan, on the evidence, had objected to the 
competence of the motions put at Conference on the basis 
that they did not validly authorise a rule change. 
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The article, on a fair reading, contains, for the most part, 
quotes from Mr Harken or reports of what he said or did. 
It is fair to say that it puts him in a good light and Mrs 
Dornan in a bad light. 

It clearly refers to Mrs Dornan on page 2 as a person who 
professes to have the interests of the members at the 
forefront of "their every thought and deed and yet who seem 
only to want to frustrate and block real improvements in 
teacher salaries". 

I am satisfied, on a fair reading of the article, that it 
constituted an electoral statement in that it advocated Mr 
Harken's cause and denigrated Mrs Dornan's. Further, it 
referred to Mr Harken in a laudatory light and criticised Mrs 
Dornan as a person responsible in some way for delaying 
salary improvements. It is clearly electioneering, as I have 
defined it above. 

It is fair to say that read with the President's Column, as 
I will hereinafter explain, that is a theme which runs through 
the two articles. 

As such, 1 am satisfied that it should have been shown to 
the Electoral Officer, since read with Mr Harken's statement 
on page 11, the two would total more than 600 words, and 
the front page article is clearly an "electoral statement" as 
set out in rule 29(g). Only one electoral statement of no more 
than 600 words is permitted by the rule. 

Mr Harken had a duty as President and as a member of 
the SSTU to comply with rule 29(g). He did not do so. He, 
in effect, published two electoral statements, and if the 
President's Column were to be categorised in same case, as 
it clearly can, that was a third electoral statement. Those 
were matters which should, in my opinion, have been 
referred to the Electoral Officer by the Executive upon 
referral by Mr Quinn if Mr Harken would not do so. 

(2) I now turn to the column "From The President" on 
page 2 of exhibit 3. That is a column which, on all the 
evidence, as I have found, is written as a feature of the 
Western Teacher, a regular feature, and has been so written 
under one name or another for some years. There are 
sufficient exhibits of past issues of the Western Teacher to 
establish this, and there is sufficient evidence of this also. 
This includes evidence that the President's Column has not 
been paid for in the past to anyone's recollection. It is a 
column, on the evidence, with one or two exceptions, which 
has existed to inform members of what is happening in the 
SSTU. 

It was written by Mr Harken. It was written without his 
checking whether Mr and Mrs Doman were still members 
of the ALP, and whether Mrs Doman and Mr Farrell had had 
classroom experience. It virtually alleges that Mrs Dornan 
would collude with the Government and that she had aided 
and abetted Mr O'Neill to the Government's advantage to 
make an application to the Commission which would delay 
the implementation of the salary package. 

Further, the column links Mrs Dornan's candidature to a 
fear of resurgence of an attempt by the ALP to restore its 
influence, and, indeed, posed that fear of influence as an 
issue in the election. 

There is sufficient evidence to say that neither allegation 
could be made out on the evidence before me, having 
particular regard to Mrs Dornan's evidence of her opposition 
to the ALP in the past, even when she was a member, and 
the forthright evidence of Mr O'Neill who is not a member 
of the ALP. However, those matters are quite peripheral. 

Mr Harken also alleged that Mrs Dornan lacked class- 
room teaching experience when she plainly did not, and 
made a similar allegation in relation to Mr Farrell. It also 
ignored Mr Lindberg's substantial classroom teaching 
record. 

In addition, under a separate heading within the column, 
Mr Harken criticised Mrs Dornan for "Attacks on Ap- 
pointed Officers". The text corresponds with the text of the 
"Stop Press" on page 11 and sets out to achieve the same 
objects. 

Mr Harken categorised these attacks as criticisms which 
he made in the SSTU office to employees and a reference 
to a report on the ABC which, as I find, on the evidence, 

did not emanate from Mrs Dornan, and, at least insofar as 
its content was recounted to me, was not a criticism of Mr 
Quinn. 

I do not accept Mr Harken's evidence that these were 
what he meant by "public attacks". It is plain that the only 
public attack which could be complained of, at least insofar 
as any reasonable person would interpret those words, was 
that set out in Mrs Dornan's electoral statement. 

I should add too that Mrs Dornan's electoral statement, 
as I will say later, does not identify Mr Quinn or any other 
member of staff by name. 

Further, it was imprudent to write a Presidential Column 
without properly checking the facts, but that is a matter 
which is more appropriate for comment later. 

The column, in its content, is unequivocally electioneer- 
ing in advancing Mr Harken's cause, in criticising Mrs 
Doman, and in having some common features with that of 
the front page article. It is not written in the nature of 
Presidential Columns which are contained in the exhibits. 

It is clearly an electoral statement, again written and 
published contrary to rule 29(g). 

There is another important matter. On Mr Quinn's advice, 
given shortly before the publication, because he was 
concerned about the column, Mr Harken paid for the column 
as if it were an advertisement. 

I should add that Ms Byrne, a close friend and confidant 
of Mr Harken, although reluctant to elaborate on her reasons 
for advising Mr Harken so, did advise him that the column 
should not be published on the basis that it was not 
appropriate. Part of this, from what I have quoted from her 
words of evidence above, reveals that there might have been 
an element of truth insofar as that goes. 

Mr Quinn's advice was that the Presidential Column 
should be paid for and Mr Harken did pay for it as an 
advertisement, but not until 17 October 1991, that is after 
exhibit 3 issued on 14 October 1991. That, Mr Harken had 
no right to decide as President and candidate, because of rule 
18. 

Mr Hartley told me that he knew before publication that 
the column was an advertisement. However, there is 
nothing, as I have said, which indicates that it is an 
advertisement. There is no authorisation of it as an electoral 
statement. It does not resemble the other advertisements in 
the paper, and there is nothing which identifies it from other 
Presidential Columns set out in other exhibits tendered in 
this matter. 

Indeed, whether paid for or not, it is not a space in the 
paper available for electioneering, whether by advertisement 
or otherwise. 

The President's Column is, in fact, as I find, an 
inalienable part of the journal as a union resource, and not 
a resource available for electioneering, whether paid for or 
not. Therefore, to purport to use it as Mr Harken did, even 
by paying for it, constitutes a misuse of a resource of the 
SSTU. Its use otherwise was not referred to the Executive 
by Mr Quinn or Mr Harken when there was ample time and 
opportunity and the necessity to do so. It could have even 
been referred to after the event for decision. 

Mr Harken was somewhat unnecessarily reluctant, as 
were Mr Quinn and Mr Bartley, to concede also the true and 
obvious nature of the column. Indeed, Mr Bartley denied 
that there was bias in the Western Teacher (exhibit 3). It 
clearly, on the evidence, referred to criticisms of staff, 
something considered "dirty pool" in the SSTU, and would 
therefore cast Mrs Dornan under such light. It also linked 
Mrs Doman to salary increase delays, something palpably 
critical to members. This was, in part, the subject of the front 
page article. 

In the circumstances, I conclude and am satisfied that Mr 
Harken, Mr Quinn and Mr Bartley knew or ought to have 
known that the true nature of the column, which was why 
it was paid for as an afterthought, was that it was an electoral 
statement and represented electioneering and the use of the 
Western Teacher for unauthorised electioneering. 

Mr Harken had received warnings about it too from Ms 
Byrne, as I have said. 
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I would add that even if it were paid for and was an 
advertisement, then it enables Mr Harken to make four 
major electoral statements in exhibit 3, including advertise- 
ments, to Mrs Doman's two, including the back page 
advertisement. 

1 am satisfied that the President's Column is an election 
statement, or, alternatively, represents electioneering with- 
out being an electoral statement. 

I am also satisfied, on the evidence, that it constituted a 
use of resources not available to Mrs Dornan or the other 
applicant candidates, or to Ms Hayward for that matter, 
although she would no doubt benefit as a member of Mr 
Harken's team from the criticism of Mrs Dornan and her 
team. 

(3) I now turn to the page 3 advertisement. It contains a 
how to vote card for the Harken/Hayward team. I am 
satisfied, on the evidence, that it includes (by representa- 
tion), quite unequivocally, Mr Lindberg as part of the team 
without his knowledge or consent. It certainly does, as the 
application alleges, attribute to him views which he did not 
hold. 

It also repeats the error of attributing lack of classroom 
experience to Mrs Dornan's ticket, something which arose 
because Mr Harken omitted to or decided not to check his 
facts. Although it looks like an advertisement, it does not 
bear the authorisation which Mr Harken's team advertise- 
ment on the back page of exhibit 3 bears, or, in fact, any 
authorisation. The explanation of Mr Quinn and Mr Hartley 
was that the authorisation was lost in the computer 
typesetter. 

I heard evidence from an expert witness, Mr Rodney 
Charles Carter, which I accept, that that could not occur, 
although other possible errors could occur, but the other 
possible errors were not said to have occurred by any of the 
witnesses. 

There is no evidence either that it was paid for. 
In the circumstances, I have a doubt that there was an 

authority attached, or that it was lost. However, I am unable 
to reach any other conclusions, on the balance of probabili- 
ties, from that primary fact. 

(4) There was a complaint by Mr Farrell as to the article 
on page 4 headed "The Salaries Situation", namely, as I 
understand it, that it blamed him for the delay in the fruition 
of TAPE salary negotiations when Mr Harken was, in fact, 
the head of the team. Implicitly then, I suppose, it would be 
electioneering if that were so. However, it seems to me that, 
on a fair reading, the article blames the intransigent position 
on the employer, rather than Mr Farrell. The complaint 
about that article is therefore not made out. 

(5) (a) I now turn to page 11 and the statements of 
candidates. I make no comment upon the alleged defamatory 
nature of the statements, except to say that they are not 
overtly so. 

Indeed, the statements of Mrs Dornan and Mr Harken's 
Presidential Column can be compared in tone, measuring an 
allegation of "timidity, incompetence and cronyism" 
against Mr Harken's allegations, to paraphrase it, that Mrs 
Dornan would represent the interests of the Government or 
the ALP and not the membership. 

Mrs Dornan's statement on page 11 is the only one which 
refers to "cronyism" and is therefore easily identifiable as 
the statement complained of in the Stop Press. 

Mr Lindberg's and Mr Farrell's statements, on a fair 
reading, seem to be quite mild. 

(b) I turn to the "Stop Press" which appears on page 11, 
with the election statements. 

Mr Quinn was annoyed when he read Mrs Dornan's 
statement. There is no doubt, and I am quite satisfied, that 
there was a lack of good will between Mr Quinn and Mrs 
Dornan, on the evidence. Indeed, Mrs Dornan asked Mr 
Harken to dismiss Mr Quinn. 

Mrs Dornan conceded that the references to "cronyism" 
and "incompetence" in her statement were references to Mr 
Quinn and Ms Hayward. That was so even though no names 
were mentioned. 

Mr Quinn purported to place the "Stop Press" on page 
11, because the SSTU's appointed staff "do not have the 
facility to comment on a candidate's statement" (see the 
words in the Stop Press). In fact, that is simply not so. The 
appearance of the "Stop Press" provided evidence to the 
contrary. 

In that Mr Quinn represented and is a member of the 
appointed staff of the SSTU, the "Stop Press" on page 11 
represents a comment upon Mrs Dornan's statement. That 
comment occurs on the same page as the candidate's 
electoral statements. The "Stop Press" clearly identifies 
Mrs Dornan as the candidate to be criticised by referring to 
the word "cronyism", a word which appears in no-one's 
statement on page 11, except Mrs Dornan's. It attacks Mrs 
Dornan too, in terms, in part, similar to part of the 
President's Column. It is part of an electioneering pattern. 

There is no evidence that it was placed there with the 
consent of the Executive. Indeed, it should not have 
appeared there without the consent of the Executive, even 
if it were necessary to obtain that consent later, and the 
necessity to do this delayed publication of the "Stop Press". 
It represents a clear use of union resources directed against 
one candidate in particular. I am satisfied that Mr Quinn 
was, in part, motivated by annoyance with Mrs Dornan over 
her electoral statement, and, in part, motivated by the ill will 
which clearly exists between them. 

(c) I now turn to the "Indemnity Guarantee". That again 
was inserted by Mr Quinn. It was done so without the 
consent of the Executive, and there is no evidence that the 
Returning Officer saw the documents (exhibits 26 and 27) 
which gave rise to it. It was inserted following the obtaining 
of advice from legal practitioners (exhibits 26 and 27), as 
I have found. 

It was inserted after indemnities were obtained from Ms 
Hayward and Mr Harken. No written indemnities were 
obtained from them. That was a notable omission explicable 
only by the obvious empathy between Mr Quinn, Mr 
Harken, Ms Hayward and Mr Hartley. 

The matter was not discussed with Mrs Dornan, Mr 
Farrell or Mr Lindberg, which was an extraordinary 
omission. 

The "Indemnity Guarantee", Mr Quinn told me, was 
inserted in the paper to protect the SSTU. It is clear to me 
that that was quite unnecessary. All that was required was 
to obtain written indemnities from Mr Harken and Ms 
Hayward. However, Mr Quinn did not obtain these because 
he said that he trusted Mr Harken and Ms Hayward. 

I am therefore not persuaded that the reason Mr Quinn 
inserted that document on page 11, along with the election 
statements, is for the reason with which he provided me. I 
am satisfied that it was done to disadvantage Mrs Doman 
and give advantage to Mr Harken and Ms Hayward. 

The notation "Indemnity Guarantee" on page 11, whilst 
not identifying any individual defamatory statement, unfor- 
tunately appears on the same page as the electoral statements 
and the same page as the "Stop Press" which does identify 
Mrs Doman at least. In association the two might clearly be 
seen as criticisms of Mrs Dornan, if not of others. Read with 
the "President's Column", there could be no doubt of this. 

This was a matter for the Executive and the Returning 
Officer and not for Mr Quinn to decide. It was indubitably 
a matter for Mr Harken, as President, to insist that it be 
referred to the Returning Officer. All of the candidates 
should have been consulted as well, and the matters referred 
formally to the Returning Officer. 

Mrs Dornan was not consulted about the matter as the 
candidate, and, in my opinion, should have been, as should 
all of the other candidates, because Ms Hayward certainly 
was. 

(6) (a) There is another significant factor. The President's 
Column, and perhaps the page 1 article, were not referred 
by Mr Quinn to Solicitors. That was not explained. That is 
not to say that the contents are defamatory. However, the 
President's Column, as Mr Quinn himself said, went "punch 
for punch" with Mrs Dornan's statement. If they were 
similar in tone, then, in his view, it is extraordinary that he 
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did not therefore submit the "President's Column" (about 
which he expressed concern to Mr Harken) and the front 
page article, in my opinion also, for advice as to whether 
they were defamatory or not. That he did not do so is further 
evidence of a clear partiality. 

(b) Another complaint was that page 11 was in small 
print. It was explained that this was necessary to get all the 
electoral statements on the one page. It seems to me, 
however, that the back page and page 11 are overshadowed 
by pages 1, 2 and 3, all of which are favourable in whole 
or in part to Mr Harken's point of view, and detrimental to 
Mrs Dornan and more indirectly to her team, but not to the 
disadvantage of Mr Harken and Ms Hayward. 

(c) Further, the "Stop Press" and "Indemnity Guaran- 
tee" appear in much larger print than the electoral 
statements on page 11, which supports what I have said in 
(6)(b) hereof. 

(d) It is, in my opinion, open to the inference that all of 
those factors contributed to the print being smaller. I 
therefore draw an inference, on the balance of probabilities, 
that it was made smaller in order to give emphasis to the first 
three pages, having particular regard to the fact that the 
statements appear on page 11 and all those matters 
favourable to Mr Harken appear on pages 1, 2 and 3. 

(7) I now turn to the advertisements on the back page. 
They are clearly authorised advertisements. They were 
agreed after negotiation between the parties to be placed 
there. They are all unexceptionable electioneering. 

(8) If one considers exhibit 3, then it was a journal which 
contained more electoral statements by Mr Harken than 
were permitted by the rules. 

It consisted of electioneering material on pages 1-3 
published by Mr Harken and Ms Hayward when it should 
not have been used (on pages 1-2). It consisted of Mr Quinn 
using material on page 11, with Mr Harken's and Ms 
Hayward's consent, which was clearly electioneering 
material. I so find. I am satisfied that taken as a whole, 
because of the misuse of resources on pages 1, 2, 3 and 11 
of exhibit 3, there was a misuse of union resources. It is quite 
clear that the Western Teacher was used by Mr Harken on 
behalf of himself and his team when that resource, 
particularly pages 1, 2 and 3, and the "inserts" on page 11, 
were not available to Mrs Dornan, Mr Farrell and Mr 
Lindberg. 

Mr Harken, as President, had both the knowledge and the 
duty to prevent much of this occurring. I do not accept that 
he was unaware of the "Stop Press" being inserted, in the 
light of his involvement in this matter. 

Other Observations. 
(1) I would make a number of other observations. I have 

had the opportunity to observe a number of witnesses in the 
witness box. I was impressed by Mr O'Neill, and, for the 
most part, by Mrs Dornan. 

(2) 1 found Mr Hartley, Mr Quinn and Mr Harken to be 
less impressive. They were somewhat coy about obvious 
matters. There are areas of their evidence about which they 
were, for example, too cautious. One was their relationship 
with each other, which I am satisfied, from their evidence, 
and observation of them, was that of persons who had a 
common aim and who had developed a degree of friendship 
and rapport over some years. Another was the clear character 
of the President's Column. I am satisfied that the format of 
the Western Teacher came about because of a common 
purpose effected by them through their friendship. I so 
conclude. 

(3) There are a number of other salient factors which lead 
me to the conclusions which I reach. 

(a) Mr Harken had a duty as President not to permit 
the Western Teacher to be used to contain his first 
column and the front page article. Both were 
electioneering. I cannot accept that he was not 
fully aware of this. I conclude otherwise. I reach 
the same conclusion as to Mr Quinn's awareness. 

(b) Ms Byrne and Mr Quinn knew that there were 
defects and warned him. Indeed, Mr Harken was 
persuaded by Mr Quinn to attempt, too late and 

retroactively, to convert the Presidential Column 
to an advertisement by paying for it. Since the 
front page contained similar material, Mr Harken 
knew or ought to have known that that too was 
electioneering by himself as President, 

(c) Mr Harken was coy about conceding the true 
nature of the President's Column, although he did 
concede that it might be seen in the light in which 
it was obvious to a fair minded reader that it could, 
namely as blatant politics. 

(4) I accept also that Mr Harken contributed material to 
the front page article. Even if he did not, so much of what 
he said or did is reported that it makes the article an 
electioneering article, and, in effect, his own statement. Its 
true nature must have been obvious to him, Mr Quinn and 
Mr Hartley. I do not accept that it was not obvious. 

(5) There are other features to which I should refer. The 
format of the paper places the Harken/Hayward electioneer- 
ing material on pages 1-3 and the back page. The Dornan 
team material is in small print on page 11 and half of the 
back page. 

On page 11 are the counteracting effects of the "Indem- 
nity Guarantee" notice and the "Stop Press" notice, which, 
as I find, were plain electioneering as defined (supra) in Re 
Collins; ex parte Hockings (op cit). 

(6) Mrs Dornan was not given the opportunity to comment 
on some crucial matters, firstly, the front page article, and, 
secondly, the alleged defamatory statements, and the 
Solicitor's opinions (exhibits 26 and 27). 

(7) Decisions were taken by Mr Quinn without reference 
to the Executive, which he could and should have asked Mr 
Harken to call to meet and decide. 

(8) A majority of the Executive, when it did meet, after 
the issue of exhibit 3, dissociated itself from it. Mr Harken 
claimed that the meeting was invalid. Even if it was, it 
reflects what the Executive feels and obviously condemns 
exhibit 3. That fact is open to the inference that had these 
matters been referred to Executive then the Western Teacher 
may not have issued in the form complained about and this 
application would not have been necessary. 

Next, when Mr Harken became aware of the opinions 
(exhibits 26 and 27), it was his duty to refer them as 
President to the Returning Officer to be dealt with under the 
rules. That was not done. The same applies to Ms Hayward. 
The failure to refer the President's Column was an omission 
which regrettably is consistent with my finding of what its 
true purpose was. 

(9) That Mr Hartley as an experienced journalist failed to 
ask for Mrs Dornan's comments to place in the front page 
article is consistent with the articles obvious nature as an 
electioneering statement by Mr Harken. 

(10) Indeed, too, many important decisions were made 
and things were done or not done which required explana- 
tion before me by Mr Harken and Mr Quinn (and to some 
extent Ms Hayward) where the explanations were not 
forthcoming, or, alternatively, were not credible. 

Above all, there is and was an obvious omission to refer 
matters which should have been referred to the Returning 
Officer or Executive. 

(11) There is one other important matter. Mrs Dornan 
maintained that Mr Harken had seen her electoral statement 
before it was published. Mr Harken denied this. Mr Quinn 
denied that Ms Hayward or Mr Harken had seen it. Ms 
Bunny denied that she had told Ms Whitney that Ms Byrne 
had said that Ed (Harken) was not pleased with the 
statements. In any event, Ms Whitney's evidence to that 
effect I reject as hearsay. 

No-one was asked whether or denied that Mr Harken or 
Ms Hayward was/were told what was in the statements. 

Mr Harken saw the letters (exhibits 26 and 27) which 
referred to extracts from the statement. 

Mr Dornan gave evidence that on 11 October 1991 Mr 
Harken told him that he was going down to proof the 
Western Teacher. Mr Harken denied that he said this, and 
Mr Dornan, in cross-examination, was unable to confirm the 
exact words used. 
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However, Mr Harken was unable to properly explain his 
use of the words "public attacks" in his Presidential 
Column where he purports to defend Mr Quinn and others, 
although not by name, against "public attacks" by Mrs 
Dornan. His explanation that "public attacks" meant 
criticisms within the SSTU premises and in an ABC news 
bulletin, are, for the reasons set out earlier in these reasons, 
not credible, and I do not accept them. "Public attacks" 
clearly meant those alleged to be in her electoral statement 
and could have no other meaning. 

1 am therefore satisfied that Mr Harken knew of at least 
some of the contents of Mrs Dornan's statement, if not all, 
and set out to nullify it, at least in part, in the Presidential 
Column. I am also satisfied that he knew of the "Stop 
Press" before publication. The similarity in approach 
between them is so obvious, and the common purpose 
between Mr Quinn and Mr Harken which existed leads also 
to this inference. 

These proceedings require that all matters of fact which 
any party seeks to establish be established on the balance 
of probabilities. I am therefore satisfied, applying that 
standard, as to all those facts which I have set out above. 

Other Allegations. 
Insofar as it is alleged that Mr Harken misused 

photographs which were the property of the SSTU, that has 
not been established. In fact, the contrary is the case. 

Insofar as it might be alleged that the failure to include 
the name of the person authorising the page 3 advertisement 
has committed a breach of the Criminal Code, I say that is 
not a matter for me within my jurisdiction. 

Insofar as the failure might be said to constitute an 
irregularity, then I am not satisfied that it does within the 
definition set out in s.7 of the Act. Even if that were not so 
on its own, it would not constitute a serious irregularity on 
this occasion. 

Summary. 
(1) It is and was, at all material times, the duty of the 

President to ensure, as far as possible, that the rules of the 
union are performed and observed by officers and members 
of the union (see rule 21A(i)(c)). 

(2) It is and was, at all material times, the duty of the 
President to be the Chief Executive officer of, and principal 
spokesperson for the union (see rule 21A(i)(e)). 

(3) It is the duty of the General Secretary to act subject 
to the authority of the Executive (see rule 28(a)). 

(4) It is the duty of the General Secretary to inform the 
President of any matters affecting, or likely to affect, the 
union and report thereon to the Executive and Conference 
(see rule 28(a)(vii)). 

(5) It is the duty of the General Secretary to be responsible 
for the day to day maintenance and protection of the union's 
interest in any property, real or personal or any contract (see 
rule 28(a)(xii)). 

(6) It is contrary to the rules, on the principles of Scott 
v. Jess (op cit) and approved by Gaudron J in Re Collins; 
ex parte Hockings (op cit), and a misuse of union resources 
such as the Western Teacher, to enable or permit one set of 
candidates in an SSTU election to use or be supported by 
such resources. 

(7) It is the duty of the President of the SSTU to ensure 
that that rule express or implied is not breached. 

(8) SSTU elections are required to be conducted in 
accordance with the rules, and, in particular, rule 29. 

(9) For these purposes, rules 29(b), (c), (e), (g), (h) and 
(i) are particularly apposite. 

(10) There is and was a duty in the Returning Officer to 
take such actions and give such directions: — 

(a) As were reasonably necessary to ensure that no 
irregularities occur in or in connection with any 
election (see rule 29(b)). 

(b) In order to ratify any procedure or defects (see rule 
29(b)). 

(c) No person shall refuse or fail to comply with such 
directions or obstruct or hinder a Returning 

Officer or any other person in the conduct of any 
election or in the taking of any such actions (see 
rule 29(b)). 

(d) The decision of the Returning Officer is final and 
binding regarding any matter touching the validity 
or normality of any nomination or vote "or any 
matter touching or concerning any election and the 
conduct thereof" (see rule 29(c)). 

(e) If an irregularity should occur in the conduct of 
an election, "and in the opinion of the Returning 
Officer, such irregularity will affect the result of 
such election, then such election and each and 
every step taken in connection therewith shall be 
declared by the Returning Officer to be null and 
void and another election shall be held forthwith" 
(see rule 29(e)). That was a clear step open to all 
the parties, all or any of them in this matter to take, 
namely to refer the matter to the Returning 
Officer. He then would have had a clear duty to 
rule and the matter may not have come before the 
Commission. 

(f) In any election, each candidate shall be entitled to 
provide an election statement, in support of his/her 
candidature, "not exceeding six hundred words 
which shall be published in the official journal of 
the Union prior to the issue of the ballot papers" 
(see rule 29(g)). The Western Teacher is and was, 
at all material times, the official journal of the 
SSTU. 

(g) The Returning Officer may require any statement 
which contains defamatory words to be modified 
by the deletion of such words and if the candidate 
declines to act on the request the Returning 
Officer shall refuse to allow the statement to be 
published in the union journal (see rule 29(g)). 

(h) In any election: — 
(i) No candidate shall make unauthorised use of 

any resources of the union for the production 
and/or distribution of electoral material. 

(ii) No candidate shall use any logo or letterhead 
of the union in electoral material. 

(iii) No senior officer or paid officer of the union 
shall use that office to endorse electoral 
material on behalf of any candidate (see rule 
29(h)). 

(i) Any irregularity as outlined in sub-rule (h) of rule 
29 committed by a member in an election may be 
regarded as misconduct to be dealt with by the 
Executive pursuant to rule 8 (see rule 29(i)). 

(11) At all material times, Mr Harken was the President, 
a senior officer and a candidate in an SSTU election, and, 
since it was not in issue, I conclude that he was a member. 

(12) At all material times, an election was in progress. 
(13) At all material times, Ms Hayward was Senior 

Vice-President, a senior officer, a candidate for election and 
a member of the SSTU. 

(14) At all material times, the Western Teacher was the 
journal and a resource of the SSTU to be used in accordance 
with the rules of the SSTU, and subject to the direction of 
the Executive and Conference. 

(15) At all material times, Mr Quinn was a "paid officer" 
(ie an employee), but not an officer of the SSTU as the Act 
defines it (see application No 1515 of 1991 (Dornan v. SSTU 
and Quinn) (unreported)). 

(16) At all material times, the Returning Officer was the 
Electoral Commissioner or one of its officers. 

(17) It is not clear, in the light of what Lsay herein, that 
the Returning Officer took all the actions or gave all the 
directions which he was required to do under rule 29(h). In 
fact, it is fair to say that he was not given the opportunity 
to do so contrary to the rules. 

(18) Exhibit 3, the Western Teacher of 14 October 1991, 
bore on it the logo of the SSTU, and that logo was used in 
connection with electoral material by Mr Harken in breach 
of the rule. 
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(19) Pages 1, 2, 3 and 11 of exhibit 3 bore unauthorised 
electoral material and the whole publication (exhibit 3) 
constituted, in part, a misuse by Mr Harken and Mr Quinn 
(with the assistance of Mr Bartley) of the logo and resources 
of the SSTU, by the use made of those pages, by the use 
made of each of those pages separately, and by the use made 
of the Western Teacher as a whole. This material was clearly 
unequivocally electioneering and electoral material. The 
Western Teacher (exhibit 3) was therefore used, as I have 
found it: — 

(a) Contrary to the rules as prescribed in Scott v. Jess 
(op cit) in that Mr Harken used union resources 
to support his candidature and that of Ms Hayward 
when the resources were and would be denied to 
Mrs Dornan, Mr Farrell and Mr Lindberg (see Re 
Collins; ex parte Hockings (op cit) at pages 607 
and 608). 

(b) Contrary to rule 29(h) in that Mr Harken made 
unauthorised use of the resources of the SSTU, 
both as a whole and in separate components of 
exhibit 3, for the production and distribution of 
electoral material. 

(c) Contrary to rule 29(h) in that Mr Harken used the 
logo in electoral material being pages 1, 2, 3 and 
11, each or all of them, and/or the whole of exhibit 
3. 

(d) Contrary to rule 29(h) in that Mr Harken as a 
senior officer used that office to endorse electoral 
material on his behalf and Ms Hayward's on pages 
1 and 2, as well as page 11 of exhibit 3. 
("Endorse" in that context means "confirm or 
declare ones approval of" (see the Concise 
Oxford Dictionary)). In addition, one can say that 
that endorsement can occur as it did in this case 
by expressing disapproval of an opponent as well. 

(e) Contrary to rule 29(h) in that Mr Quinn as a paid 
officer or employee used page 11 of exhibit 3 by 
both the "Stop Press" and the "Indemnity 
Guarantee" as endorsing Mr Harken's and Ms 
Hayward's electoral material with Mr Harken's 
knowledge and consent. 

(f) Contrary to rule 29(g) in that Mr Harken published 
more than 600 words of electoral statements and 
did so in the Western Teacher. 

(20) In that there was a breach of rules 29(g) and (h), as 
I have found, there was an "irregularity" as defined caused 
by the actions of Mr Harken and Mr Quinn. 

(21) Mr Harken, as President, also breached his duty as 
President by acting as spokesperson for himself and not the 
SSTU in the President's Column which afforded him, for 
that precise purpose, as the evidence, including that of past 
journals, reveals, a platform to speak only on behalf of the 
SSTU and not himself as a candidate (contrary to rule 
21A(i)(e)). 

(22) Mr Harken breached rule 21A(i)(c) in failing to 
ensure as far as possible that the following rules of the SSTU 
were performed or by contravening them: — 

(a) He failed to ensure that the General Secretary act 
subject to the Executive in relation to the Western 
Teacher (exhibit 3) contrary to rule 28. 

(b) He failed to ensure that the General Secretary 
reported to the Executive in relation to the 
Western Teacher (exhibit 3) and other matters 
pertaining to it, including his use of the Presi- 
dent's Column contrary to rule 28(a)(vii) which 
required him to inform the President of any 
matters affecting, or likely to affect, the union and 
report thereon to the Executive and Conference. 

(c) He failed to ensure that the General Secretary 
report concerning the issue of the Western 
Teacher for decision on a number of matters 
contrary to rule 28(a)(vii). 

(d) He failed to himself make proper use of the 
union's resources, namely the Western Teacher, 
and failed to ensure that Mr Quinn, as General 
Secretary, did so contrary to rule 28(a)(xii). 

(e) He failed to ensure that he himself, as President, 
complied with rules 29(g) and (h) in the manner 
particularised in paragraph 19 (supra), including 
the use of the page 1 and 2 article and the 
President's Column as unauthorised and unlawful 
electoral statements. 

(23) Mr Quinn failed to comply with his duties under rule 
28 as I have described in paragraph 22(a) and (b) (supra). 

(24) Mr Harken further failed to ensure that the rules were 
complied with as required by rule 21A(i)(c) in that: — 

(a) He failed to refer or caused to be referred the 
alleged defamatory statements and the page 1 
article and the President's Column to the Return- 
ing Officer in accordance with rule 29. 

(b) He failed to refer exhibit 3 and its contents to the 
Executive as the body controlling the affairs of the 
SSTU (see rule 18(a)) prior to the election or at 
all. 

(c) He failed to have or cause the SSTU to have the 
Returning Officer rule in relation to matters which 
he might reasonably have considered would lead 
to an "irregularity". That failing under rule 
21A(i)(e), read with rule 29, constitutes an 
irregularity as defined. 

(25) Whilst I am aware that Ms Hayward was aware of 
some of these matters, it was not submitted to me that 
remedies lay against her. 

(26) In that Mr Harken committed breaches of rule 29(h), 
he may be regarded as having been guilty of misconduct 
under rule 29(i). 

(27) I am satisfied that I have jurisdiction and power to 
make orders under s.66 of the Act, based on these findings 
of irregularity, and based on each or all of those breaches 
of the rules which would constitute an irregularity in this 
context, and based further on the proven breaches of each 
and all of those rules, which, apart from any question of 
irregularity, give me jurisdiction and power to make orders 
under s.66(2) of the Act. 

(28) I am satisfied, on the balance of probabilities, that 
all of the facts which I have found and which were required 
to be established on the balance of probabilities have been 
so established. 

(29) I make it clear that it is the misuse of resources by 
one party when they were not available to be so used by 
other parties, not any untrue statements which are at the seat 
of "irregularity" under rules 29(h) and (i). 

Exercise of Discretion. 
I now turn to the exercise of my discretion in this matter. 

I heard submissions on this from the parties. Some relevant 
criteria are contained in the Act. Some I have to establish 
(see CWAI v. FMWU and Others 69 WAIG 3219 per 
Nicholson J at pages 3226-3227). I apply what His Honour 
set out there. 

(1) A signpost is pointed by s.6(e) of the Act, which 
provides as a principal object of the Act, the 
following: — 

"to encourage the formation of representative 
organizations of employers and employees and 
their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for 
membership of such organizations;" 

(2) A general consideration is s,26(l)(a) of the Act, 
which provides as follows: — 

"In the exercise of its jurisdiction under this 
Act the Commission - 

(a) shall act according to equity, good con- 
science, and the substantial merits of the case 
without regard to technicalities or legal 
forms;" 

The "good conscience" referred to is my good 
conscience. 

(3) I am also bound to have regard for the interests of 
the persons immediately concerned, whether 
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directly affected or not, and, where appropriate, 
for the interests of the community as a whole. 

(4) In matters under the Industrial Relations Act 1988 
(Cth), the Federal Court is bound to consider 
whether it is of opinion, having regard to the 
irregularities found, that the result of the election 
may have been affected. Unless the court is of that 
opinion, it may not declare the election void (see 
Re Noack; Re Vehicle Builders Federation of 
Australia (SA Branch) [1987] 18 IR 100 at 102, 
also Re Patterson; Re Association of Railway 
Professional Officers of Australia (op cit) and Re 
Collins; ex parte Hockings (op cit)). 

I was also referred to Chanter v. Blackwood (No 
2) (1904) 1 CLR 121 at 131 which is cited by 
Keely J in Re Noack; Re Vehicle Builders 
Federation of Australia (SA Branch) (op cit). 

In applying the provision in the Federal Act, the 
court is bound to look at the irregularity which is 
found to have occurred and to consider whether 
similar irregularities are likely to have occurred in 
all of the circumstances. It is then obliged to ask 
whether the irregularities found and such likely 
similarities may have affected the result of the 
election. In taking this last step, the court is not 
asked to act on the balance of probabilities; nor 
is it to look at fanciful possibilities. It is to act on 
real not merely theoretical possibilities (see Re 
Patterson; Re Association of Railway Professional 
Officers of Australia (op cit)). 

Of course, that provision does not apply to this 
Act. At most, it could be a consideration in the 
exercise of my discretion. It can be put no higher 
than that, bearing in mind, in particular, that 
merely to publish material about issues which 
might reflect unfavourably upon candidates in an 
election is not to infringe the ban on electioneering 
material, even when such publication occurs 
during the conduct of an election (see Scott v. Jess 
(op cit) at pages 272, 286-287 and 290 and Tanner 
v. Maynes (op cit) at page 441). 

The President, under the Act, just like the 
Federal Court, does not act as a censor of the 
publications of registered organisations, nor does 
he supervise the moral obligation to state the truth 
in those publications. The processes of debate 
about issues and such publications must be as free 
as is reasonably practicable, subject to the 
application of the principles approved in Tanner 
v. Maynes (op cit) at pages 440-441 (see Re 
Patterson; Re Association of Railway Professional 
Officers of Australia (op cit) at page 379 per Gray 
J, and I respectfully adopt His Honour's views). 

Of course, that Federal provision does not apply 
to this Act. At most, the likelihood of an 
irregularity affecting the election result could be 
a consideration in the exercise of my discretion 
and can be put no higher than that. However, such 
a consideration is obviously relevant when the 
President considers as to how he will exercise his 
discretion and what orders he will make in relation 
to elections where an irregularity (including a 
breach of the rules) or a breach of the rules proper, 
relating to an election has been established. All of 
those have been established here. 

It must form part of the equity, good conscience 
and substantial merits of the case, as when 
deciding whether to make orders or not, to 
consider whether the election may have been 
affected or may be affected by the irregularities or 
breaches found. However, it is not necessarily a 
condition precedent or sine qua non to declaring 
an election void in this jurisdiction. 

(5) Under the Industrial Relations Act 1988 (Cth), the 
Court is bound to consider what steps were taken 
within the union framework to settle the dispute. 
Again, that is not a specific consideration pre- 

scribed in the Act, but it is relevant to the exercise 
of my discretion under the Act, and particularly 
having regard to the dicta of O'Dea P in Parks v. 
WACJBSIU 63 WAIG 2230. 

I now turn to a consideration of those matters. 
The interest of the SSTU and its members require that 

elections should be conducted in accordance with the rules 
and fairly so that a fair result is achieved upon the 
unhindered vote of its members and that the process not be 
delayed. The interest of the SSTU and its members is also 
served by senior officers and its General Secretary comply- 
ing with the rules. 

The interest of the applicants, Mrs Dornan, Mr Farrell and 
Mr Lindberg, require that they might be permitted to 
conduct their campaigns without the union resources being 
unauthorisedly used by their opponents, particularly when 
one of the opponents is the incumbent President. 

They should also expect that the SSTU will not interfere 
through the General Secretary or the President in the 
campaign contrary to their interests. That is not to say that 
robust electioneering should not occur. 

The unauthorised use of the Western Teacher for 
electioneering was an irregularity. It was also contrary to the 
rules, as I have found. 

The President's Column also was, in some respects, 
wrong in fact, and page 11 represented electioneering in 
part, as I have found. 

Mrs Dornan's electoral statement contained some 
strongly critical material too, referring to "cronyism" and 
"incompetence". 

The Western Teacher issued before the ballot papers went 
out, and, in fact, one month and five days before the ballot 
closed, which is a fair amount of time. 

Even having regard to the results, and having regard to 
other electoral material, which the evidence reveals to me 
was sent out by or on behalf of all the candidates subject to 
the issue of the Western Teacher, there is still a real 
possibility that the election could have been affected, so 
important a journal is the Western Teacher, so widely 
distributed is it, and so obviously was it an "election issue". 
I say that notwithstanding that both sides or their supporters 
issued leaflets and circulars subsequently to all voters. I say 
that too, not ignoring some trenchant attacks in Mrs 
Dornan's electoral statement on Mr Harken, Mr Quinn and 
Ms Hayward. 

In addition, the misuse of the Western Teacher constituted 
a serious invasion of the irregularity of the electoral process 
by the President. It is not in the interests of the SSTU or its 
members that an election should be conducted where such 
an important resource as the Western Teacher should be 
permitted to be used in the manner in which it was to favour 
one side, and to be done without any real attempt to 
subsequently remedy the situation. 

I now turn to the question whether the matter was 
sufficiently sought to be resolved within the SSTU 
framework. 

It is in the interest of all of the parties and the membership 
that matters arising in an election should, as much as 
possible, be resolved by the Returning Officer, as these 
issues could have been, under the rules. However, that does 
not mean that in the end an applicant may not apply and have 
the matter resolved under s.66 of the Act, or that a matter 
should not be resolved under s.66 rather than the Returning 
Officer. In this case, once that opportunity was lost, that was 
the inevitable path which this matter had to follow. 

Mrs Dornan did not ask the Electoral Officer to rule on 
whether it was an irregularity or not which' she well might 
have done had she been apprised of all of the facts. Mr 
Harken did not either. Mr Harken did not accept as valid the 
Executive's dissociating itself from exhibit 3 on 18 October 
1991, because of his view of its validity, although it did 
propose a solution. 

It is in the interests of all the parties and of the SSTU and 
its membership that there not be unnecessary elections and 
unnecessary consequent expense. 
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It is, however, in the interests of the parties and of the 
membership that there should be a fair and properly 
conducted election without the imprimatur of the SSTU 
through its official journal being seen to have been placed 
on the candidacy of any one or more candidates to the 
disadvantage of others. 

There is also the question of the matter proceeding to 
"conciliation". 

Mr Drake-Brockman (of Counsel) submitted that that 
should occur very early on in proceedings (see page 27 (TR), 
18 October 1991). That was in fact before the ballot papers 
went out. 

Further and alternatively, Mr Drake-Brockman (of Coun- 
sel) on behalf of Mr Harken, submitted that I ought to make 
an interim order based on an offer by Mr Harken that there 
be a supplement to the Western Teacher issued before the 
ballot papers went out containing Mr Harken's article (ie the 
President's Column 1 assumed it to be), with equal space for 
Mrs Dornan to respond, together with the statements of all 
of the candidates for Senior Officer Elections. 

Mr Edel (of Counsel), then acting on behalf of the SSTU, 
put a proposition in the same terms. 

Such an interim order was opposed by all of the 
applicants, partly on the basis that it did not address the 
alleged breach of the rules, and partly because it was 
maintained that the Executive had passed motions that the 
Executive dissociate itself from exhibit 3 and send a 
newsflash to all members indicating the concern of the 
Executive about what was published in exhibit 3 and calling 
for a response from the President. 

Mrs Dornan opposed any interim order being made on 
that basis saying that to make such an order would be to 
legitimise a wrong. 

That offer, as offer it was, would, in my opinion, have 
perpetuated Mr Harken's advantage and repeated the 
irregularity by repeating the page 2 President's Column, 
albeit with a right of reply. To repeat the President's Column 
would, of course, as Mrs Dornan submitted, have legit- 
imised what was complained about and repeated Mr 
Harken's misuse of resources. 

Had there been an offer to Mrs Dornan to provide her with 
equal space to reply to all of the matters that she complained 
of in exhibit 3 which I found exceptionable, namely the page 
1-2 article, the President's Column and the page 11 
insertions, in a separate supplement to the Western Teacher 
issued shortly after 14 October 1991 (without repetition of 
the exceptionable material), and had such an offer not been 
accepted, then that would have carried a great deal of weight 
with me. However that was not the offer, and, indeed, it 
could not be said that the offer at all would have made 
amends for what had occurred in the misuse of the Western 
Teacher or remedied the misuse of such a resource. 

As to the question of conciliation, 1 enjoined the parties 
to attempt to settle the matter over the weekend commencing 
19 October 1991 and on other occasions, but there was no 
success in any such discussions. 

1 have difficulty involving the Registrar in a matter such 
as this when he has other possibly conflicting responsibili- 
ties as a Permanent Head, and where, for other reasons such 
as the likelihood of directions being given under the Act to 
investigate matters or to take action, it might be appropriate 
that he not participate. 

I have taken all of the above matters into consideration 
in the exercise of my discretion in this matter. 

It is fair to say that there is a real possibility of the 
Western Teacher's misuse affecting the result of the 
election, notwithstanding the substantial win for Mr Harken 
and Ms Hayward and the loss by Mrs Dornan and Mr Farrell. 
I have said that because the Western Teacher bears the stamp 
of authority of the SSTU. It was widely circulated as an 
election issue and it contained endorsement of matters in a 
conspicuous position by the President holding himself out 
as President more than as a candidate. It was, of course, 
distributed to all voters and it had one month in which to 
influence voters and could have done so over all that period 
as persons got around to completing ballot papers. That the 

Western Teacher was a most important electioneering 
instrument was borne out by Mr Harken's and Mr Quinn's 
careful and effective use of it. It was after all, as I have said, 
an election issue and an obvious electioneering resource, 
perhaps the main one. 

Mr Harken claimed that the meeting of 18 October 1991 
was invalid. 1 do not know whether it was or not. I make 
no judgment on it, but there was an opportunity to settle the 
matter using that decision as a basis, if not as the whole of 
the basis. 

On balance, the equity, good conscience and substantial 
merits of the case, as well as the interests of the SSTU and 
its members, are best served by declaring null and void an 
electoral process which was in the beginning so badly 
flawed by the blatant misuse of a major and influential union 
resource for the benefit of and with the knowledge and 
consent of the President. To legitimise such an election 
would do a grave disservice to the SSTU and its members. 

Whatever the result, it could always have been a real 
possibility that it was affected by that irregularity and by a 
series of substantial breaches of the rules. I have outlined 
all of these above. 

The SSTU, even if it were not vicariously bound by Mr 
Harken's acts or omissions (and it is not argued that it was 
not so bound, nor were Mr Harken's or Mr Quinn's acts or 
omissions disavowed by the SSTU, except by the allegedly 
invalid meeting of 18 October 1991), nonetheless must be 
the subject of any orders as an interested party, because of 
the flawed nature of the election. 

It will be clear that the application, in general terms, is 
made out. 

Paragraph 1) is made out, but unfairness in criticism is 
not a matter for my consideration. 

Paragraph 2) I have already dealt with. 
Paragraph 3) is, in part, made out. 
Paragraph 4) is made out. 
Paragraph 5) is not made out. 
Paragraphs 6) and 7) are substantially made out. 
Paragraph 8) is not made out. 
The general allegations in the application in relation to 

the rules are made out. 
As to Mr Harken's Answer and Counter Proposal, 

paragraphs 1, 2, 3 and 4 are not made out, nor are the 
allegations in the SSTU's Answer and Counter Proposal, or 
the statement of the Intervener. 

Insofar as the orders sought by the applicants are 
concerned, I will hear further submissions in the light of 
these reasons. 

However, the Answers and Counter Proposals will be 
dismissed. 

I will set this out in any Minute of Proposed Order, insofar 
as that is necessary. 

I will declare the 1991 Senior Officer Elections null and 
void. 

I will order a new election as soon as is practicable and 
will issue a Minute of Proposed Order to reflect these 
reasons. 

I will hear submissions as to any complementary or 
consequential orders and as to the fate of any interim orders 
which I have made. 

This has been a very difficult matter. I am concerned that 
there should be once again the acrimony in and about the 
Executive of the SSTU which has become so apparent in this 
matter. It is trite to say that the SSTU does not exist for the 
benefit of warring factions within the Executive, and the 
sooner that this is realised the better. 

This decision has been reached after close examination 
of all the evidence, oral and documentary, the scrutiny of all 
witnesses in the witness box, and a consideration of all 
submissions as to law or otherwise. 

Order accordingly. 
Appearances: Mrs B A Dornan on her own behalf and as 

agent for Mr G F Smith and Ms M Whitney. 
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Mr M Braysich on his own behalf. 
Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Mr R Edel (of Counsel) and later Mr G Droppert (of 

Counsel) on behalf of the secondnamed respondent, the 
State School Teachers Union of WA (Inc). 

Mr J Fiocco (of Counsel) on behalf of the intervener, Mr 
P Quinn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
13 April 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: I issued a Minute of Proposed Order on 
31 March 1992 and fixed a date, namely 10 April 1992, for 
the parties to speak to the minutes and to direct my attention 
to any consequential orders which they submit should be 
made in the course thereof. 

1 directed that minutes of any amendments to the Minutes 
of Proposed Order be filed, and this was done by Mrs 
Dornan, Mr Harken and Mr O'Neill. 

Upon the speaking to the minutes, after hearing from Mr 
Quinn, I ruled that I would not hear him as intervener on the 
speaking to the minutes, upon the authority of Australian 
Bank Employees Union v. FCU and Others 70 WAIG 2086 
at 2091 per Brinsden J, where His Honour held that 
interveners were not entitled to be heard upon a speaking to 
the minutes. 

I was informed by my Associate that Mr Quinn had filed 
a document (which I had not seen) and which was returned 
to him. 

I gave leave to Mr R L LeMiere (of Counsel) to appear 
for Mr Harken instead of Mr A L Drake-Brockman (of 
Counsel). 

All of the parties were present upon the speaking to the 
minutes. 

Mr Alderson, a member of the Executive, appeared as 
agent for the State School Teachers Union of WA (Inc) 
(hereinafter referred to as "the SSTU"). 

Mr LeMiere (of Counsel) sought leave to rely on two 
affidavits which were filed herein. I refused to permit him 
to rely on the same after hearing submissions. I did so 
because such affidavits had been served the evening before 
the speaking to the minutes, and also because it seemed to 
me that this remained a speaking to the minutes, and because 
the addition of any consequential orders could only emanate 
from my reasons for decision. 

In any event, the parties were permitted to make 
comments, some evidentiary, from the bar table (see s.26 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The affidavits form no part therefore of the material 
before me and are not part of the record of the Commission. 

Indeed, affidavits, generally speaking, should not be filed 
unless it is the practice of the Commission in any particular 
matter, or, alternatively, without the leave of the President 
in matters before him if there is no practice. 

At present there exists interim orders made on 18 
December 1991 which most relevantly provide that the 
current holders of the offices of President, Senior Vice- 
President and Vice-President remain the holders of those 
offices, notwithstanding any rule of the SSTU to the 
contrary, until further order. 

The submissions for the applicants, who were supported 
by the SSTU through Mr Alderson, were: — 

(1) That Mr Harken had been found to have breached 
the union rules and misused union resources. 

(2) That he had attempted to have some rules set aside 
in order to defend himself. 

(3) That he had shown himself as being unable to 
manage the SSTU properly and should not 
therefore remain President because of my find- 
ings. 

(4) That Ms Hayward was aware of some of these 
matters too. 

(5) That a caretaker administration without the three 
senior officers would be most appropriate. 

(6) That a neutral person might be elected as a 
caretaker President and this would require a 
consequent alteration to the quorum provision in 
the rules. 

(7) That it would be unfair to permit Mr Harken to 
enjoy the advantage of being President prior to the 
election when the election had been set aside 
because of findings based upon his conduct. 

(8) That all issues of the Western Teacher be vetted 
by the Returning Officer, not just those issued 
after the election process occurs. 

(9) That the Executive, subject to Conference, is the 
proper governing body of the SSTU, and to 
declare the senior office positions vacant did no 
more than recognise this in these circumstances. 

(10) That two trustees be appointed, as well as an 
Acting President, to authorise cheques to be 
signed by a trustee and that of the General 
Secretary or Executive appointee. 

(11) That I should order that another meeting of the 
Executive occur to deal with urgent matters on 10 
April 1992. 

(12) That in the interests of the SSTU Mr Farrell was 
willing to stand down as Vice-President. 

(13) That the President was not indispensable to wage 
negotiations. 

As I have said, the SSTU agreed with these submissions 
through Mr Alderson, a member of Executive authorised to 
do that. 

Mr LeMiere (of Counsel) submitted that: — 
(1) I was bound to take into account the interests of 

the parties, and also that of the SSTU and its 
members, as well as the community at large. 

(2) That the last time the elector's voice was heard, 
Mr Harken was the successful candidate. 

(3) That the status quo should be preserved and that 
thereby certainty would be maintained in the 
affairs of the SSTU. 

(4) That the President, Mr Harken, was engaged in 
important wage negotiations with the Ministry of 
Education which would be disadvantaged by his 
not being involved. 

(5) That the advantages of office in campaigning 
should not be removed. 

(6) That not permitting Mr Harken to continue in 
office might be seen as endorsing his opponents, 
particularly if the Executive elected as Acting 
President one of his opponents or a supporter. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1037 

I now consider those matters which I am bound to 
consider. 

Firstly, these orders are required to reflect and implement 
my finding in this matter. 

Secondly, I was left with an impression that the parties, 
in particular Mr Barken through Counsel, were not putting 
in proper perspective what were my findings in this matter. 

I found that Mr Barken, through acts of commission and 
omission, had breached the rules of the SSTU, and that, in 
addition, he had caused an irregularity in the election. 

The question of my orders being seen to endorse one party 
or another is simply not appropriate, because the orders of 
this Commission are made following equity, good con- 
science and the substantial merits of the case, and taking into 
account all other relevant considerations. 

As a result of Mr Barken's actions (and Mr Quinn's), I 
said that I would declare the election null and void. 

Much of the argument ignores the fact that orders which 
I make stem from that central determination expressed in my 
reasons for decision. Once the election is declared null and 
void, unless there is an order by me to the contrary, the three 
senior officers do not hold office. They have not been 
elected. They have no right under the rules to retain office 
after the expiry of their terms unless they are re-elected. 

There was no dispute as to the election process being 
conducted by the State Electoral Commissioner and his 
officers, upon dates fixed in accordance with rule 30. 

Further, this will be a fresh election not restricted to 
candidates who stood in the election which I have declared 
null and void or to those voters who were registered at the 
time of that election. 

There was no real dispute as to most of the orders 
proposed. I put to the parties for their submissions the notion 
that all disputes be submitted to the Returning Officer and 
there was some question as to his capacity to deal with them. 
Bowever, anything which might be thought to constitute an 
irregularity (and also electoral statements) are referrable to 
him under rules 29(e) and (g). 

That does not mean that the Commission is or can be 
deprived of its jurisdiction under s.66 of the Act. Bowever, 
there is a clear intra-union mechanism provided in the first 
place to settle these matters within the election process, and, 
as much as possible, it should clearly be used. 

I also put to the parties the question of whether the 
President should be deemed to retain office and be 
trammelled or limited. There was, as I understood Mr 
LeMiere (of Counsel), no objection to that occurring in 
relation to electoral matters. Bowever, the applicants clearly 
wish to have a caretaker administration excluding the three 
senior officers. 

There were some submissions relating to mismanagement 
by Mr Barken, but my only findings are those set out in my 
reason and those are the only ones upon which I do rely. I 
am required in making these orders to rely upon those 
findings which I made in my reasons for decision and to rely 
upon s.26(l)(a), (b), (c) and (d) of the Act. 

I have regard to the interests of the parties, the SSTU, and 
its membership, and, insofar as it is material, to the 
community interest in this union having stability in its 
affairs. I do not regard it as at all appropriate to concern 
myself with conjecturing as to the view of the SSTU 
electorate's opinion in electoral matters, although, as I have 
said, Mr LeMiere (of Counsel) invited me to do so. 

My reasons for decision already indicate my reference to 
s.26(l)(a), (c) and (d) of the Act. Bowever, I do take into 
account the following: — 

(1) The need to ensure that in everyones interest an 
irregularity free election occur. 

(2) The need to ensure that all candidates have an 
equal opportunity to advocate their candidacy. 

(3) The fact that Mr Barken led the voting in the last 
election. 

(4) (a) That Mr Barken did so in an election which 
I declared null and void as a result of his 

actions and that he was President when this 
occurred. 

(b) That any recurrence of any of this sort of 
action should be prevented. 

(c) That Mr Quinn, as the General Secretary, was 
involved in these matters. 

(d) That certainty in SSTU affairs should be 
maintained as much as possible. 

(e) That Mr Barken showed a failure to refer 
matters to the Returning Officer and the 
Executive. 

(f) That the President would be expected to have 
an on-going knowledge of matters which 
should not be abruptly removed within the 
SSTU. 

(g) That stability of the SSTU benefits members, 
candidates, elections, office holders and 
indeed the community until the election 
process is completed. 

(h) That where possible all of my findings and 
observations in my reasons for decision are 
to be reflected in these orders. 

(i) That I have already taken into account the 
equity, good conscience and substantial 
merits of the case, and all other material 
matters in my reasons for decision. 

(j) That it is not in the interests of the SSTU or 
its members that another election be initiated 
by an irregularity or a breach of the rules by 
the President or at all. 

(k) It is in the interests of the SSTU and all of 
the parties that elections be properly con- 
ducted and that the President ensure that that 
is done and that the SSTU ensures the same. 

(1) That it is in the interests of the SSTU, its 
members and the parties that the SSTU and 
the President ensure that the rules are 
complied with by all members and the 
General Secretary and all other employees. 

(m) It is necessary that stability be ensured as 
much as possible by allowing the President 
to continue to be deemed to occupy the office 
until the election is completed. 

(n) It would be unfair not to permit Ms Bayward 
and Mr Farrell to remain in office. Indeed, it 
assists stability to permit them to do so. 

However, I am strongly persuaded by my findings as to 
Mr Barken's conduct, particularly his bypassing of the 
Executive and the Returning Officer and his misuse of union 
resources as set out in my reasons for decision and that my 
reasons would not be properly reflected if Mr Barken were 
to derive any benefit to have too much control as a result 
of my orders. I take a particular note, as was submitted to 
me, of his failure to show that he regretted his actions, at 
least before me. 

For those reasons I propose to order that the senior 
officers be deemed to hold office until the completion of the 
election which I will order. 

Bowever, my orders will reflect too a limited role for Mr 
Barken as temporary President (deemed to occupy the 
position) and the other two senior officers reflecting their 
role as such. 

I am also persuaded that no issue of the Western Teacher 
should issue without the Returning Officer's consent at any 
time from now on if any election material is contained in 
it and that the Executive should supervise all proofing. 

In addition, although it is not necessary, I think it fair to 
the parties to issue a further Minute of Proposed Order so 
that they can consider the precise orders and comment upon 
them. 

If the parties or any of them wish to speak to these minutes 
then I will hear them at 4.00 pm on Tuesday, 14 April 1992. 
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Order accordingly. 
Appearances: Mrs B A Dornan on her own behalf and as 

agent for Mr G F Smith and Ms M Whitney. 
Mr M Braysich on his own behalf. 
Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr R L LeMiere (of Counsel) on behalf of the firstnamed 

respondent, Mr E J Harken. 
Mr N Alderson on behalf of the secondnamed respondent, 

the State School Teachers Union of WA (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
16 April 1992. 

Further Supplementary Reasons for Decision. 
THE PRESIDENT: There was a further speaking to the 
minutes in relation to the further Minutes of Proposed Order 
dated 13 April 1992. A number of submissions were made 
which are contained in a Minute tendered on behalf of Mr 
Harken by Mr Drake-Brockman (of Counsel) and by Mr 
Alderson on behalf of the State School Teachers Union of 
WA (Inc) (hereinafter referred to as "the SSTU") contain- 
ing resolutions of the Emergency Committee. 

1 was informed that the meeting which I ordered to be held 
was to be held on 15 April 1992. 

The submission was that this was an important meeting, 
and to avoid it being cancelled through lack of a quorum I 
should make an order that the number required for a quorum 
should be reduced to eight. 

Mr Drake-Brockman (of Counsel) opposed this saying 
that the provision of telephone participation in the meeting 
and the lack of evidence of the necessity for any such order 
militated against it. 

I have concluded that I should accede to the applicants' 
submission in relation to this one meeting which should deal 
without delay, and without risk of being put off, with matters 
arising out of these orders. 

I was also informed that there were other urgent matters 
to deal with. 

The Emergency Committee passed some resolutions 
which were put before me by Mr Alderson on behalf of the 
SSTU, and Mr Drake-Brockman (of Counsel) submitted on 
Mr Harken's behalf that I should not make the orders sought. 
The orders sought were: — 

"1. That the President of the IRC be informed of the 
Emergency Committee decision as follows: 

"That until the declaration of the poll in the 
forthcoming Senior Officer Elections, the Emer- 
gency Committee 

(i) set the time and place of Executive meetings 
(ii) can be called by three (a quorum) or more 

members of the Emergency Committee who 
can also set the time and place for meetings." 

2. That proposed order 12(b) be amended to read: 
"that each and every Executive member in the 
country" 

3. Morag Whitney be appointed as interim spokes- 
person for the SSTUWA until the meeting of 
Executive as required by the IRC." 

Mr Alderson and Mr Drake-Brockman (of Counsel) 
submitted, and the applicants agreed, that the Minutes 
should be amended by amending order (12)(b) by substitut- 
ing the words "THAT each or any country member of 
Executive" for the words "THAT each and every member 
of Executive in the country". This was because it is school 
holiday time and some members would be in the country on 
a holiday. In addition, of course, there are members who 
reside and work in the country. 

That seemed to me to be an entirely appropriate 
amendment and I made it. 

As to the other matters, having heard submissions, I have 
determined as follows. 

I saw no reason to appoint Ms Whitney as Spokesperson 
for the next 24 hours until the scheduled meeting was held. 

As to the calling of meetings, it was put to me by Mr 
O'Neill that there was a concern that Mr Harken would not 
call meetings which were required to be called urgently. 
That was not apparent to me on the material and I declined 
to make such an order. Such meetings can be called by the 
President or the Executive (see rule 22). 

As to the Emergency Committee, that is a Committee 
which is required to meet urgently, almost by definition. I 
decided to ensure, because of the acrimony between the 
applicants, or some of them, and other persons, which was 
apparent and was the subject of my findings in this matter, 
and Mr Harken, that one or other party should not be in a 
position to delay the meetings of that Committee. I will 
therefore accede to the submissions that three members be 
entitled to call Emergency Committee Meetings. 

I also deemed it necessary to further amend the Minutes 
of Proposed Order to accede to the submission of Mr 
Drake-Brockman (of Counsel) that no person who is a 
member of the Executive and who stands for office in this 
election should be appointed or remain as Spokesperson for 
the SSTU. To do otherwise would be to give that person an 
advantage which I have denied to Mr Harken. 

There is one other matter which I feel constrained, as a 
matter of my duty as President of this Commission, to 
comment on. 

My attention has been drawn to reports in the "West 
Australian" of 14 and 15 April 1992, pages 7 and 28 
respectively. Both articles contain what appear as quotes 
attributed to one of the parties in these proceedings. 

In the first article he is quoted as saying, inter alia, "Any 
decision to appeal will be a decision to challenge the notion 
that the president of IRC runs the SSTU at the invitation of 
a few individuals". 

Again, in the second article, he is quoted as saying, inter 
alia "It's a matter of the members and not the president of 
the IRC, Mr Sharkey, running the SSTU and deciding its 
destiny". 

Because of my findings in this matter, it might be helpful 
to the parties in this matter and the members of the SSTU, 
if I make some observations. I make them, of course, on the 
basis that that party was correctly reported in the reports to 
which I refer. 

If a person is aggrieved by a decision of the Commission, 
constituted by the President, the Full Bench or the 
Commission in Court Session, then that person's clear right 
is to appeal to the Industrial Appeal Court. 

It is, put at its lowest, not appropriate for a person to 
publicly misrepresent the nature of the proceedings which 
have taken place before the Commission, the nature of its 
jurisdiction (which is prescribed by an Act of Parliament), 
or the manner of exercise of that jurisdiction. 

It may assist the parties and the members of the SSTU if 
I remind the parties of the provisions of s.61 of the Industrial 
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Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), which reads as follows: — 

"Upon and after registration, the organization and 
its members for the time being shall be subject to the 
jurisdiction of the Court and the Commission and to 
this Act; and, subject to this Act, all its members shall 
be bound by the rules of the organization during the 
continuance of their membership." (my emphasis) 

The parties are already well aware of the right in a 
member of an organisation to seek orders from the President 
in relation to the rules of any organisation under s.66 of the 
Act, which is what was the nature of the proceedings here. 

Proper and consequential orders following my reasons for 
decision are now contained in the set of orders issued on 14 
April 1992. 

Appearances: Mrs B A Dornan on her own behalf and as 
agent for Mr G F Smith and Ms M Whitney. 

Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr A L Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Mr N Alderson on behalf of the secondnamed respondent, 

the SSTU. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 April 1992. 

Reasons for Decision. 
THE PRESIDENT: Given extemporaneously on 22 October 
1991 and edited by me on 24 April 1992. 

Mr Drake-Brockman (of Counsel) made an oral applica- 
tion for an interim order directed to a Minute of Proposed 
Order which he tendered whereby the respondent, Mr 
Edward John Harken, sought a number of orders which are 
recited in the Minute of Proposed Interim Order. 

There was evidence concerning this application given of 
necessity from the bar table. Mr Drake-Brockman's submis- 
sions were supported by Mr Edel (of Counsel) for the 
respondent union, the State School Teachers Union of WA 
(Inc), and Mr Fiocco (of Counsel) for the intervener, Mr 
Peter Quinn. 

It was common ground that the ballot papers are due to 
be sent out by the Electoral Commissioner's office today, 
22 October 1991, to the voters. The elections are for the 
senior officer positions, including the President and the 
Vice-President. Mr Edward John Harken, the current 
President, is standing again for election as President and I 
think also as Vice-President. Mrs Beverley Anne Dornan, 
the principal applicant, if I can say that, is standing for the 
position of President and other office as is Mr Kevin 
Matthew Farrell standing for the position of Vice-President 
on her ticket, together with Mr Brian Lindberg, another 
applicant herein. 

All of the applicants were opposed to the orders sought 
being made. The main considerations which emerged were 
these put by the proponents of the orders that: — 

(1) The integrity of the election is required to be 
preserved. 

(2) This application, which all acknowledged as 
urgent, would not finish in its hearing and 
determination today, 22 October 1991, and that 
seems probable to me. 

(3) If the ballot papers went out on 22 October 1991 
then they may have to be re-issued, depending on 
the outcome of this hearing. That is a fresh set of 
ballot papers would have to issue at great expense, 
Mr Drake-Brockman put it to me, to the State. 

(4) If the election period were truncated to less than 
28 days, which would be contrary to rule 30(e)(i), 
then not enough time would be given to allow 
voters, particularly in outlying areas, to complete 
the process of election within time. 

There were a number of supplementary submissions made 
by Mr Edel, some of which I will advert to in a moment. 

Mrs Dornan, an applicant, supported by Mr Braysich, an 
applicant also, submitted that there would be prejudice to 
her side of the dispute if orders were granted because they 
had already spent substantial private funds and substantial 
effort on their campaign and had sent pamphlets out to every 
voter, some 17,000 if my memory serves me right, to 
coincide with the receipt of the ballot papers by the voters. 
To do this again, it was submitted, would cause unnecessary 
expense and inconvenience and would impair their strategy. 

Mr Edel was of assistance in telling me that because of 
a fear expressed by the applicants that the union paper, the 
Western Teacher, might be used to enhance the campaign 
of Mr Harken and his co-candidate, Ms Hayward, the union 
would undertake not to publish any further electoral 
material. 

The leading authority on applications for interim orders 
is Brown v. SSTUWA 69 WAIG 1390 at 1393 which sets 
out a number of considerations which ought to occupy 
somebody who is dealing with an application for interim 
orders under s.66 of the Industrial Relations Act 1979 (as 
amended). Boiled down to its essentials, however, this 
application says this: you should order that the ballot papers 
not go out until two days after they are now due to go out, 
and to bridge the time of the election process from 28 days 
to 26 days to take account of that. 

I do not, for myself, see how that assists. If there are to 
be any postponements in sending out the ballot papers 
because of any likely orders flowing from the hearing and 
determination of this application to meet the balance of 
convenience, it would have to be, in my view, much longer 
than two days to be of any effect. Nothing has been said to 
persuade me that any party is assisted at this time by such 
an order, whether it is Mrs Dornan, Mr Lindberg, Mr Harken 
or the union, or indeed the electoral office. Indeed I was told 
that Mr Harken and presumably Ms Hayward would be in 
the same boat as Mrs Dornan and her co-candidates in 
having to send out material again at their own expense, so 
that there would be detriment to both sides, as I understood 
what was put to me. 

There is no prima facie case established on which I should 
make such an order, no balance of convenience favouring 
the respondent, Mr Harken, for the order, and indeed I can 
see only inconvenience to the respondent, Mr Harken, 
personally as a candidate by my making the order now, as 
well as a risk of unnecessary disruption prematurely of the 
electoral process. 

I make those remarks, of course, reminding the parties 
that any interim order can be applied for at any time by any 
party. Put shortly, the criteria which Brown v. SSTUWA (op 
cif) prescribes has not been met sufficiently to persuade me, 
the burden being on the respondent, Mr Harken, that I ought 
to make the order sought. 

The application for interim orders is dismissed. 
Appearances: Mrs B A Dornan on her own behalf. 
Mr M Braysich on his own behalf. 
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Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr G F Smith on his own behalf. 
Ms M Whitney on her own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Flarken. 
Mr R Edel (of Counsel) on behalf of the secondnamed 

respondent, the State School Teachers Union of WA (Inc). 
Mr J Fiocco (of Counsel) and in his absence Mr P Quinn 

on his own behalf as intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

21 February 1992. 
Order. 

THIS matter having come on for hearing before me on the 
22nd day of October 1991 and having heard Mrs B A Dornan 
on her own behalf, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr C R O'Neill on his own behalf, Mr D A Sheahan 
on his own behalf, Mr G F Smith on his own behalf and Ms 
M Whitney on her own behalf as applicants, Mr A 
Drake-Brockman (of Counsel) on behalf of the firstnamed 
respondent, Mr E J Harken, Mr R Edel (of Counsel) on 
behalf of the secondnamed respondent, the State School 
Teachers Union of WA (Inc), and Mr J Fiocco (of Counsel) 
and in his absence Mr P Quinn on his own behalf as 
intervener, and having made orders and given my reasons 
for decision on the 22nd day of October 1991 wherein I 
found that the application should be dismissed, it is this day, 
the 21st day of February 1992, ordered and declared as 
follows: — 

(1) That the application of the firstnamed respondent, 
Mr E J Harken, for interim orders made on the 21st 
day of October 1991 be and is hereby dismissed. 

(2) That there be and is hereby liberty for any party 
herein in the course of these proceedings to make 
further application for interim orders. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

24 April 1992. 
Reasons for Decision. 

THE PRESIDENT: Given extemporaneously on 18 October 
1991 and edited by me on 24 April 1992. 

First of all I doubt that s.27(l)(o) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") gives me the power to refer a matter for 
conciliation. 

Secondly, I have some doubts, upon reflection, as to the 
role of the Registrar in conciliation being appropriate in 
these matters, having regard to his appointment under the 
terms of another Act. 

Thirdly, this was a matter which both of the original 
parties agreed should be dealt with urgently and urged me 
to deal with urgently, and within that context I have 
attempted to accommodate all of the parties (my emphasis). 

To that end I do not propose to entertain this application 
for interim orders at this stage and I propose to proceed to 
hear the matter for that part of the afternoon as is left to me, 
I having indicated to the parties that I have another 
commitment about 30 minutes earlier than the time that I 
would normally adjourn at. 

Further, the matter can proceed on Monday at a time 
which I will fix when I rise. 

Fourthly, it is open to any party at any time in the course 
of the proceedings to renew applications for interim orders. 

Fifthly, there is the weekend available for persons who 
may not be as adequately prepared, as they would wish, to 
engage themselves in preparation, something not unknown 
to persons who have practised at the bar for a long time, and, 
next, whilst it is a wish only, it is, I think, an opportunity 
for the parties to reflect and meet and attempt to settle the 
matter if they are so minded, there having been some 
propositions obviously opened up. 

These matters will be reflected in my Minute of Proposed 
Order in due course and the matter will now proceed. 

Appearances: Mrs B A Dornan on her own behalf. 
Mr M Braysich on his own behalf. 
Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr G F Smith on his own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Mr R Edel (of Counsel) and with him Ms C Tan (of 

Counsel) on behalf of the secondnamed respondent, the 
State School Teachers Union of WA (Inc). 

Mr J Fiocco (of Counsel) and in his absence Mr P Quinn 
on his own behalf as intervener. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farreil, B C Lindberg, C R 

O'Neill, D A Sheahan and G F Smith 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

21 February 1992. 
Order. 

THIS matter having come on for hearing before me on the 
18th day of October 1991 and having heard Mrs B A Doman 
on her own behalf, Mr M Braysich on his own behalf, Mr 
K M Farreil on his own behalf, Mr B C Lindberg on his own 
behalf, Mr C R O'Neill on his own behalf, Mr D A Sheahan 
on his own behalf and Mr G F Smith on his own behalf as 
applicants, Mr A Drake-Brockman (of Counsel) on behalf 
of the firstnamed respondent, Mr E J Harken, Mr R Edel (of 
Counsel) and with him Ms C Tan (of Counsel) on behalf of 
the secondnamed respondent, the State School Teachers 
Union of WA (Inc), and Mr J Fiocco (of Counsel) and in his 
absence Mr P Quinn on his own behalf as intervener, and 
having made orders and declarations, it is this day, the 21st 
day of February 1992, ordered and declared as follows: — 

(1) That Mr M Braysich, Mr K M Farreil, Mr B C 
Lindberg, Mr C R O'Neill, Mr D A Sheahan and 
Mr G F Smith be and are hereby joined as 
applicants on the condition that they adopt the 
terms of Mrs B A Dornan, the firstnamed 
applicant's application. 

(2) That Mr R Edel (of Counsel) and with him Ms C 
Tan (of Counsel) be and are hereby granted leave 
to appear for the State School Teachers Union of 
WA (Inc), which will be joined as a respondent 
hereto. 

(3) That Mr J Fiocco (of Counsel) be and is hereby 
given leave to appear on behalf of Mr P Quinn, 
who is hereby given leave to intervene herein. 

(4) That it be hereby deemed that the application 
herein has been served upon Mr E J Harken, the 
State School Teachers Union of WA (Inc) and Mr 
P Quinn. 

(5) That the application herein pursuant to s.27(l)(o) 
of the Industrial Relations Act 1979 (as amended) 
to give power to proceed to conciliation to be 
presided over by the President, or the Registrar or 
the Deputy Registrar be and is hereby dismissed. 

(6) That this matter proceed to hearing forthwith. 
(7) That the application by Mr E J Harken, the 

firstnamed respondent, for interim orders be and 
is hereby dismissed. 

(8) That there be and is hereby liberty to any party 
hereto in the course of these proceedings to renew 
any application for interim orders. 

(9) That the parties avail themselves of the weekend 
of the 19th and 20th days of October 1991 to 
attempt to settle this matter. 

(10) That the firstnamed applicant herein, Mrs B A 
Dornan, be and is hereby granted leave to amend 
the application herein and that a Minute of 
Proposed Amendment be provided to all other 
parties to this application herein. 

(12) That the matter be and is hereby adjourned to 
10.00 am on Monday, the 21st day of October 
1991. 

(13) That I determine that my reasons for decision 
herein will issue upon a date to be notified to the 
parties. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Doman, M Braysich, K M Farreil, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 April 1992. 

Reasons for Decision. 
THE PRESIDENT: On 25 November 1991, 10 December 
1991, 20 January 1992 and 21 February 1992 I made such 
orders and gave such directions as were necessary or 
expedient for the expeditious and just hearing and determi- 
nation of the matter after hearing the parties and Mr Fiocco 
(of Counsel) on behalf of the intervener. 

Appearances: Mrs B A Dornan on her own behalf and as 
agent for Mr G F Smith and Ms M Whitney. 

Mr M Braysich on his own behalf. 
Mr K M Farreil on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Mr R Edel (of Counsel) and later Ms L Heap and Mr G 

Droppert (of Counsel) on behalf of the secondnamed 
respondent, the State School Teachers Union of WA (Inc). 

Mr J Fiocco (of Counsel) and in his absence Mr P Quinn 
on his own behalf as intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farreil, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY 
14 April 1992. 

Order. 
THIS matter having come on for a speaking to the minutes 
on the 10th day of April 1992 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Ms M Whitney, Mr M Braysich on his own behalf, Mr 
K M Farreil on his own behalf, Mr B C Lindberg on his own 
behalf, Mr C R O'Neill on his own behalf and Mr D A 
Sheahan on his own behalf as applicants, Mr R L LeMiere 
(of Counsel) on behalf of the firstnamed respondent, Mr E 
J Harken, and Mr N Alderson on behalf of the secondnamed 
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respondent, the State School Teachers Union of WA (Inc) 
("the SSTU"), and having reserved my decision on the 
matter and reasons for decision being delivered on the 13th 
day of April 1992, and this matter having come on for further 
speaking to the minutes on the 14th day of April 1992, and 
having heard Mrs B A Dornan on her own behalf and as 
agent for Mr G F Smith and Ms M Whitney, Mr K M Farrell 
on his own behalf, Mr B C Lindberg on his own behalf, Mr 
C R O'Neill on his own behalf and Mr D A Sheahan on his 
own behalf as applicants, Mr A L Drake-Brockman (of 
Counsel) on behalf of the firstnamed respondent, Mr E J 
Harken, and Mr N Alderson on behalf of the secondnamed 
respondent, the SSTU, and having determined that any 
further reasons for decision will issue at a future date, it is 
this day, the 14th day of April 1992 ordered: — 

(1) That the election for the positions of President, 
Senior Vice-President and Vice-President pur- 
ported to be conducted by the abovenamed 
respondent union, the SSTU, following nomina- 
tions which closed on the 17th day of September 
1991, and the subject of the application, be and 
each and every step taken therein is and are 
declared null and void. 

(2) That a new election be held as soon as practicable 
for the positions of President, Senior Vice- 
President and Vice-President of the SSTU in 
accordance with rule 30 of the said rules of the 
SSTU, provided that such election is completed 
and the result certified by the Returning Officer 
no later than the 20th day of June 1992. 

(3) That insofar as is necessary for me to order, 1 order 
that rule 30 of the said rules of the SSTU be 
suspended to enable the Electoral Commissioner 
for the State of Western Australia and his officers 
to act as Returning Officer in and for the said 
election. 

(4) (a) That there be no use of the journal "The 
Western Teacher" as and from the 13th day 
of April 1992 for electioneering purposes by 
the SSTU or any person without the approval 
of the Returning Officer first given in 
writing. 

(b) That to that end, all advertisements, state- 
ments, references, articles or columns which 
relate to the election and are intended to be 
published in any issue of the Western 
Teacher after the 13th day of April 1992, as 
well as the proof of each issue of such paper 
in toto, be shown first to the said Returning 
Officer and to the Executive or two persons 
appointed from the Executive by the Execu- 
tive for this purpose. 

(5) That those questions and answers given by 
Beverley Anne Dornan, one of the abovenamed 
applicants, which appear at pages 771-775 and 
thereafter of the transcript of these proceedings be 
and are hereby ordered to be struck from the 
record. 

(6) That rules 29(h) and (i) be and are hereby deemed 
to be valid as and from the date of their 
registration, the 16th day of April 1986, until the 
same are registered by further application or until 
further order. 

(7) That the answers and counter proposals herein be 
and are hereby dismissed. 

(8) That the interim order made herein and dated the 
18th day of December 1991 be and is hereby 
discharged. 

(9) That Edward John Harken, Colleen Hayward and 
Kevin Matthew Farrell be and are hereby ordered 
not to issue, print, publish or distribute or cause 
to be issued, printed, published or distributed any 
article, report, column or printed comment in 
relation to such election using any employee, 
staff, monies, journal, machine, apparatus or other 
resource of the SSTU, (or in or for electioneering 
purposes of any type to make use of any of the 

resources referred to above without the consent 
first given in writing), unless first authorised in 
writing by two persons appointed by the Executive 
to give such consent on its behalf. 

(10) That all accounts and invoices relating to expenses 
lawfully incurred in relation to such election be 
paid only by cheque signed by the General 
Secretary and by a person or persons appointed by 
the Executive for that purpose. 

(11) That the said SSTU and the said Edward John 
Harken ensure that all matters required by rule 29 
of the said rules of the SSTU to be referred to the 
Returning Officer are referred forthwith. 

(12) (a) That a meeting of the Executive be held 
within three days of the 13th day of April 
1992 to determine all matters raised by these 
orders for determination and any other 
necessary matters. 

(b) That each and every member of Executive in 
the country at the time of such meeting be 
given full facility to participate and vote by 
telephone at such meeting, and at such 
meeting only. 

(c) That the quorum necessary for such meeting, 
and such meeting only, be and is hereby 
ordered to be eight. 

(13) (a) That the President not act as Spokesperson 
for the SSTU until further resolution of the 
Executive. 

(b) That the said Colleen Hayward, Kevin 
Matthew Farrell and Peter John Quinn not act 
as Spokesperson for the SSTU without the 
consent of the Executive. 

(c) That the Executive appoint another person to 
act as Spokesperson until the said election is 
completed, if it wishes to do so, subject to 
order (13)(d) hereof. 

(d) That the member of Executive so appointed 
pursuant to order (13)(c) hereof shall only 
remain so appointed so long as he or she does 
not nominate for the senior officers election 
in which event the members of Executive 
shall appoint another person in his or her 
place if they wish so to do. 

(14) That until the declaration of the poll in the said 
elections, all Emergency Committee Meetings 
may be called by three or more members of the 
Emergency Committee who can also set the date, 
time and place of such meetings. 

(15) That Edward John Harken, Colleen Hayward and 
Kevin Matthew Farrell, subject to these orders, be 
deemed to occupy the positions of President, 
Senior Vice-President and Vice-President of the 
SSTU respectively, until the completion of the 
said election or until further order. 

(16) That the said SSTU, at all times, do all things 
necessary to ensure that these orders are complied 
with. 

(17) That all rules or any rules of the SSTU which 
prevent or inhibit the full operation of all or any 
of these orders be and are hereby suspended whilst 
these orders remain in operation, but only insofar 
as it is necessary to facilitate the full and complete 
operation of these orders. 

(18) That these orders shall expire and will be 
discharged upon the completion of the election 
process referred to herein, (such completion being 
the certification by the Returning Officer of the 
certification of the result of such election in 
writing), or upon further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 

O'Neill. D A Sheahan, G F Smith and M Whitney 
and 

E J Flarken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc)' 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (as Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

25 November 1991. 
Order. 

THIS matter having come on for hearing before me on the 
21st day of November 1991 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Mrs M Whitney, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr D A Sheahan on his own behalf, Mr C M O'Neill 
on his own behalf as applicants and Mr A Drake-Brockman 
(of Counsel) on behalf of the first named respondent, E J 
Harken, Mr R Edel (of Counsel) on behalf of the 
secondnamed respondent, the State School Teachers Union 
of WA (Inc) and Mr J Fiocco (of Counsel) on behalf of the 
intervener P Quinn, and having made orders, it is this day 
the 25th day of November 1991, ordered as follows: — 

(1) That this application be adjourned to Friday the 
22nd day of November 1991 at 9am. 

(2) That the applicant, Mrs B A Dornan forthwith give 
oral notice to all parties and the intervener of the 
interim orders being sought. 

(3) That written notice of such interim orders sought 
be filed and served on all parties and the intervener 
by 3pm Thursday 21st day of November 1991. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (as Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

10 December 1991. 
Order. 

THIS matter having come on for hearing before me on the 
22nd day of November 1991 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Mrs M Whitney. Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr D A Sheahan on his own behalf, Mr C M O'Neill 

on his own behalf as applicants and Mr A Drake-Brockman 
(of Counsel) on behalf of the firstnamed respondent, Mr E 
J Harken, Ms L Heap on behalf of the secondnamed 
respondent, the State School Teachers Union of WA (Inc) 
and Mr J Fiocco (of Counsel) on behalf of the intervener, 
Mr P Quinn, and having made orders, it is this day the 10th 
day of December 1991, ordered as follows: — 

(1) That there be leave to the respondent, Mr E J 
Harken, to amend in terms of the substituted 
minute of amended answer and counter proposal 
filed herein on the 11th day of November 1991. 

(2) That there be leave to the said respondent to 
amend further in terms of the minute of further 
amendment filed herein on the 12th day of 
November 1991. 

(3) That there be further leave to amend by adding as 
paragraph (5) of the answer and counter proposal 
duly amended the following: — 
The respondent, Mr E J Harken, seeks: — 

(a) A declaration that rules 29(h) and (i) of the 
rules of the respondent union are invalid. 

(b) An order that the same be disallowed. 
(4) That I determine that the reasons for decision 

herein will issue in due course and reserve such 
reasons for decision accordingly 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan 

and 
E J Harken. 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

20 January 1992. 
Order. 

THIS matter having come on for hearing before me on the 
18th day of October 1991 and having heard Mrs B A Dornan 
on her own behalf as applicant and Mr A Drake-Brockman 
(of Counsel), appearing by leave, on behalf of the 
respondent, it is this day, the 20th day of January 1992, 
ordered and directed: — 

(1) That the application herein be adjourned until 12 
noon on the 18th day of October 1991. 

(2) That the applicant herein serve on the State School 
Teachers Union of WA (Inc) a copy of the 
application and answer and counter proposal. 

(3) That the State School Teachers Union of WA (Inc) 
be advised by the applicant and respondent to 
these proceedings that the said union may elect to 
be joined as respondents in these proceedings, or 
to seek to intervene, and that if they do not elect 
or seek to be joined, the President, depending on 
the outcome of the application herein, may make 
orders affecting the union's interests in its 
absence. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

06477-3 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
21 February 1992. 

Order. 
THIS matter having come on for hearing before me on the 
18th day of October 1991 and the 21st day of October 1991 
and having heard Mrs B A Dornan on her own behalf, Mr 
M Braysich on his own behalf, Mr K M Farrell on his own 
behalf, Mr B C Lindberg on his own behalf, Mr C R O'Neill 
on his own behalf, Mr D A Sheahan on his own behalf, Mr 
G F Smith on his own behalf and Ms M Whitney on her own 
behalf as applicants, Mr A Drake-Brockman (of Counsel) on 
behalf of the firstnamed respondent, Mr E J Harken, Mr R 
Edel (of Counsel) on behalf of the secondnamed respondent, 
the State School Teachers Union of WA (Inc), and Mr J 
Fiocco (of Counsel) and in his absence Mr P Quinn on his 
own behalf as intervener, and having made orders and 
declarations, it is this day, the 21st day of February 1992, 
ordered and declared as follows: — 

(1) That Ms Morag Whitney be and is hereby joined 
as an applicant to the proceedings herein. 

(2) That leave be and is hereby granted to the 
respondents herein to file any answer and counter 
proposal. 

(3) That the application be and is hereby amended by 
leave as follows: — 

That after the words 'democratic election' in 
the second paragraph of the schedule add the 
following: — 

Furthermore, the applicant asserts that: — 
(1) The lead article unfairly singles out Mrs 

Dornan for criticism endeavouring to link her 
name with the delay in salaries caused by the 
union's failure to observe the rules. 

(2) The advertisement on page 3 of the Western 
Teacher is unauthorised and, as such consti- 
tutes an electoral offence. 

(3) The advertisement on page 3 attributes views 
to Brian Lindberg that he does not hold. 
Moreover he did not give his permission to 
have his name or photograph used to promote 
the unauthorised advertisement. 

(4) The advertisement on page 3 indicates unfair 
prior knowledge of candidates election state- 
ments on the part of Mr Harken. 

(5) The article headed 'The Salaries Situation' 
on page 4 wrongly identifies Mr Matt Farrell 
as the head of the union's negotiating team 
on TAFE salaries in an effort to shift the 
focus of the blame for the lack of progress on 
this issue from himself in order to gain unfair 
electoral advantage. 

(6) The Senior Officer Election Statements 
which appear on page 11 are printed in such 
a manner to discourage readership (small 
print). Furthermore the 'Indemnity Guaran- 
tee' which appears at the top of the page is 
an attempt to bring challenging candidates 
into disrepute by implying that candidates 
Dornan, Lindberg and Farrell have broken 
defamation laws, but that Mr Harken and Ms 

Hayward are champions of free expression 
and will not exercise their right to sue. 
Moreover, Mr Lindberg, Mr Farrell and Mrs 
Dornan were not approached about an 'in- 
demnity guarantee'. 

(7) The 'Stop Press' which appears on page 11 
is an attempt by a union employee to 
encourage members to support the Harken/ 
Hayward team and to ask members to vote 
against myself as the user of'cronyism' term. 

(8) The advertisement on page 16 of the October 
1991 Western Teacher authorised by K Piper, 
includes a photograph of the applicant which 
is union property. Furthermore, the union is 
charged under rule 2a to 'watch over and 
protect the interests of its members'. 

In summary the applicant asserts that taken 
together the content of these articles and structural 
artifices are designed to give Mr Harken an 
electoral advantage over myself and my team and, 
that as such it constitutes a gross abuse of union 
resources during the course of an election and is 
in clear breach of rules 29(h) and 21A(i)(c) and 
21A(i)(e). 

(4) That reference to Miss Colleen Hayward in 
paragraph (4) of the amended application be and 
is hereby deleted. 

(5) That the firstnamed applicant, Mrs B A Dornan, 
serve upon all parties named herein written 
particulars of items (2) and (4) of her application 
herein by Tuesday, the 22nd day of October 1991. 

(6) That I determine that my reasons for decision 
herein will issue upon a date to be notified to the 
parties. 

(Sgd.) P.J. SHARKEY, 
[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
21 February 1992. 

Order. 
THIS matter having come on for hearing before me on the 
21st day of October 1991 and having heard Mrs B A Dornan 
on her own behalf, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr C R O'Neill on his own behalf, Mr D A Sheahan 
on his own behalf, Mr G F Smith on his own behalf and Ms 
M Whitney on her own behalf as applicants, Mr A 
Drake-Brockman (of Counsel) on behalf of the firstnamed 
respondent, Mr E J Harken, Mr R Edel (of Counsel) on 
behalf of the secondnamed respondent, the State School 
Teachers Union of WA (Inc), and Mr J Fiocco (of Counsel) 
and in his absence Mr P Quinn on his own behalf as 
intervener, and having made orders and declarations, it is 
this day, the 21 st day of February 1992, ordered and declared 
as follows: — 

(1) That leave be and is hereby granted to the 
firstnamed and secondnamed respondents to file 
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and serve any answers and counter proposals by 
9.00 am on Wednesday, the 23rd day of October 
1991. 

(2) That leave be and is hereby granted to the 
intervener to file and serve a statement of grounds 
for intervention by 9.00 am on Wednesday, the 
23rd day of October 1991. 

(3) That 1 determine that my reasons for decision 
herein will issue upon a date to be notified to the 
parties. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Flarken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

21 February 1992. 
Order. 

THIS matter having come on for hearing before me on the 
27th day of November 1991 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Ms M Whitney, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr C R O'Neill on his own behalf and Mr D A 
Sheahan on his own behalf as applicants, Mr A Drake- 
Brockman (of Counsel) on behalf of the firstnamed 
respondent, Mr E J Harken, Mr G Droppert (of Counsel) on 
behalf of the secondnamed respondent, the State School 
Teachers Union of WA (Inc), and Mr J Fiocco (of Counsel) 
on behalf of the intervener, Mr P Quinn, and having made 
orders and declarations, it is this day, the 21st day of 
February 1992, ordered and declared as follows: — 

(1) That Mr G Droppert (of Counsel) be and is hereby 
granted leave to appear on behalf of the State 
School Teachers Union of WA (Inc). 

(2) That the application for relief sought by the 
firstnamed respondent, Mrs B A Dornan, to amend 
the schedule be and is hereby amended as 
follows: — 
(1) That that part of the schedule to the applica- 

tion reading from the word "should" and 
ending with the second lot of words "Octo- 
ber 22, 1991" be deleted and that there be 
substituted therefore the amended relief set 
out in the proposed minute of amendment 
save and except paragraph (3). 

(2) That there be liberty to apply in relation to 
paragraph (3). 

(3) That I determine that my reasons for decision 
herein will issue upon a date to be notified to the 
parties. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 April 1992. 

Reasons for Decision. 
THE PRESIDENT: On 10 December 1991 and 18 Decem- 
ber 1991, I made such interim orders to maintain the status 
quo or prevent the pre-emption of the final hearing and 
determination of the matter and gave such directions as were 
necessary or expedient for the expeditious and just hearing 
and determination of the matter after hearing the parties and 
Mr Fiocco (of Counsel) on behalf of the intervener. 

Appearances: Mrs B A Dornan on her own behalf and as 
agent for Mr G F Smith and Ms M Whitney. 

Mr M Braysich on his own behalf. 
Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C R O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Ms L Heap and Mr G Droppert (of Counsel) on behalf of 

the secondnamed respondent, the State School Teachers 
Union of WA (Inc). 

Mr J Fiocco (of Counsel) on behalf of Mr P Quinn as 
intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (as Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
10 December 1991. 

Interim Order. 
THIS matter having come on for hearing before me on the 
22nd day of November 1991 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Mrs M Whitney, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr D A Sheahan on his own behalf, Mr C M O'Neill 
on his own behalf as applicants and Mr A Drake-Brockman 
(of Counsel) on behalf of the firstnamed respondent, Mr E 
J Harken, Ms L Heap on behalf of the secondnamed 
respondent, the State School Teachers Union of WA (Inc) 
and Mr J Fiocco (of Counsel) on behalf of the intervener. 
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Mr P Quinn, and having made orders, it is this day the 10th 
day of December 1991, ordered as follows: — 

(1) That until further order, the respondent union, its 
servants or agents, including its Returning Officer, 
in respect of the elections, the subject of this 
application, do not or do not cause to be declared 
the poll in the said election. 

(2) That the said respondent union, its servants or 
agents do not cause the ballot papers herein to 
leave or be removed from the sole custody of the 
said Returning Officer. 

(3) That there be liberty to apply further in relation 
hereto. 

(4) That my formal reasons for decision are reserved, 
and I determine that the same be delivered on a 
future date. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 
O'Neill. D A Sheahan, G F Smith and M Whitney 

and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 

and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (as Intervener). 

No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

18 December 1991. 
Order. 

THIS matter having come on for hearing before me on the 
28th day of November 1991 and having heard Mrs B A 
Dornan on her own behalf and as agent for Mr G F Smith 
and Mrs M Whitney, Mr M Braysich on his own behalf, Mr 
K M Farrell on his own behalf, Mr B C Lindberg on his own 
behalf, Mr D A Sheahan on his own behalf, Mr C M O'Neill 
on his own behalf as applicants and Mr A Drake-Brockman 
(of Counsel) on behalf of the firstnamed respondent, Mr E 
J Harken, Mr G Droppert (of Counsel) on behalf of the 
secondnamed respondent, the State School Teachers Union 
of WA (Inc) and Mr J Fiocco (of Counsel) on behalf of the 
intervener, Mr P Quinn, and having made orders, it is this 
day the 18th day of December 1991, ordered as follows: — 

(1) That the interim orders made on the 10th day of 
December 1991 be and are hereby varied by the 
addition of the following further orders: — 

(a) That the current holders of the offices of 
President, Senior Vice President and Vice 
President remain the holders of those offices, 
notwithstanding any rule of the union to the 
contrary, until further order. 

(b) That there be general liberty to apply in 
relation hereto. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill. D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 April 1992. 

Reasons for Decision. 
THE PRESIDENT: I heard the parties and Mr Fiocco (of 
Counsel) on behalf of the intervener on 4 and 5 November 
1991 and on 5 February 1992 made orders. 

Although I gave some extemporaneous reasons, by 
implication my reasons of 31 March 1992 are also reasons 
for permitting the amendments to the answer and counter 
proposal and are also implicit reasons as to why the 
application by the firstnamed respondent, Mr E J Harken, 
under s.27 of the Industrial Relations Act 1979 (as amended) 
was dismissed. 

Appearances: Mrs B A Dornan on her own behalf and as 
agent for Ms M Whitney. 

Mr M Braysich on his own behalf. 
Mr K M Farrell on his own behalf. 
Mr B C Lindberg on his own behalf. 
Mr C M O'Neill on his own behalf. 
Mr D A Sheahan on his own behalf. 
Mr G F Smith on his own behalf. 
Mr A Drake-Brockman (of Counsel) on behalf of the 

firstnamed respondent, Mr E J Harken. 
Mr R Edel (of Counsel) on behalf of the secondnamed 

respondent, the State School Teachers Union of WA (Inc). 
Mr J Fiocco (of Counsel) on behalf of the intervener, Mr 

P Quinn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C M 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
5 February 1992. 

Order. 
THIS matter having come on for hearing before me on the 
4th and 5th days of November 1991 and having heard Mrs 
B A Dornan on her own behalf and as agent for Ms M 
Whitney, Mr M Braysich on his own behalf, Mr K M Farrell 
on his own behalf, Mr B C Lindberg on his own behalf, Mr 
C M O'Neill on his own behalf, Mr D A Sheahan on his own 
behalf and Mr G F Smith on his own behalf as applicants, 
Mr A Drake-Brockman (of Counsel) on behalf of the 
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firstnamed respondent, Mr E J Harken, Mr R Edel (of 
Counsel) on behalf of the secondnamed respondent, the 
State School Teachers Union of WA (Inc), and Mr J Fiocco 
(of Counsel) on behalf of the intervener, Mr P Quinn, and 
the firstnamed respondent having made application under 
s.27 of the Industrial Relations Act 1979 (as amended) that 
the application herein be dismissed, and I having given 
reasons for decision on the 5th day of November 1991 
wherein I found that the application by the firstnamed 
respondent should be dismissed, it is this day, the 5th day 
of February 1992, ordered that the application herein by the 
firstnamed respondent, Mr E J Harken, made on the 4th day 
of November 1991 under s.27 of the Act be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

CSBP FARMERS LTD AGREEMENT 1991 
No. Ag 1 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch and Others 
and 

CSBP and Farmers Ltd. 
No. AG 1 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 April 1992. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
Unions and Mr G. Waldon on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Industrial Agreement between the parties 
known as the CSBP and Farmers Ltd Agreement 1991 
as set out in the Schedule attached hereto is hereby 
registered as an Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 

This Agreement shall be known as the CSBP & Farmers 
Ltd Agreement 1991. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Duration 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Overtime 
9. Recalls to Work 

10. Employment Classifications 
11. Training 
12. Wages 
13. Allowances 
14. Leave 

15. Introduction of Change 
16. Redundancy 
17. Superannuation 
18. Junior Employees 
19. Apprentices 
20. Grievance Procedure 
21. General Conditions 
22. Time and Wages Record 
23. Transition 

3. —Scope. 
This Agreement establishes a single set of terms and 

conditions of employment for all employees of CSBP & 
Farmers Ltd and is binding on CSBP & Farmers Ltd and all 
employees who are members of the Respondent Unions. 

4. —Duration. 
The term of this Agreement shall be fixed for a period of 

one year commencing from 27 November 1991. 
The parties will consult together at appropriate times to 

ensure the successful implementation of this Agreement. At 
the completion of this period all parties reserve the right to 
terminate the Agreement. 

5. —Definitions. 
(1) Afternoon shift means a shift where the majority of 

the hours are worked between midday and midnight as part 
of a shift roster. 

(2) Night shift means a shift where the majority of the 
hours are worked between midnight and midday as part of 
a shift roster. 

(3) Day worker means an employee who works the 
majority of his/her hours between 6.00am and 6.00pm. 

(4) Non-continuous shift worker means any employee 
who may be rostered on a roster covering up to 24 hours per 
day Monday to Friday. 

(5) Continuous shift worker means an employee who is 
regularly rostered on a roster covering 24 hours per day and 
seven days of the week. 

(6) Permanent afternoon shift worker means any em- 
ployee who works the majority of his/her ordinary hours 
between midday and midnight on Monday to Friday as part 
of a shift roster. 

(7) Permanent night shift worker means any employee 
who works the majority of his/her ordinary hours between 
midnight and midday on Monday to Friday as part of a shift 
roster. 

(8) Designated shift employee is an employee at Kwinana 
who is required to work continuous shift work as a 
permanent member of the shift teams. 

A designated shift employee maybe undesignated as a 
result of: 

(a) Plant/Works permanent closures. 
(b) Through the grievance procedure. 
(c) Reduction in the number of shift crew members. 
(d) By agreement. 

(9) Employer means CSBP & Farmers Ltd. 
(10) Respondent Unions means: 
Australian Electrical, Electronics, Foundry & Engineer- 

ing Union WA Branch 
Construction, Mining and Energy Workers Union of 
Australia 
Federated Miscellaneous Workers Union of Australia, WA 
Branch 
Metals & Engineering Workers' Union of WA 

(11) Regular full time means an employee who is engaged 
to assist with the ongoing requirements of the employer's 
business, and who is not a casual and/or seasonal employee. 

(12) Regular part time means an employee who is 
engaged for less than the full working hours per year 
prescribed for regular full time employees. 

(13) Seasonal means an employee who is engaged to 
assist with the seasonal requirements of the employer's 
business and whose employment shall terminate at the 
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completion of that period. Seasonal employees shall be 
contracted for four or more weeks. 

(14) Casual means an employee engaged by the hour. 
(15) Fixed term means an employee engaged for a 

specified period and whose employment shall terminate at 
the completion of that period. 

(16) Competency means that employees shall have the 
skills and knowledge of all procedures to safely complete 
work. 

6. — Contract of Employment. 
(1) Contract 

(a) Employment shall be on a weekly basis. Accord- 
ingly employment is terminable by either party on 
the basis of one weeks notice, for regular full time 
employees, seasonal and fixed term employees or 
a lesser period if agreed between the employer and 
the employee. For casual employees it shall be one 
day or a lesser period if agreed between the 
employer and the employee. The payment or the 
forfeiture of the agreed notice period may be made 
in lieu of working the agreed period of notice. 

(b) In the case of conduct which would justify the 
instant dismissal of an employee, wages (exclu- 
sive of other Agreement entitlements) shall be 
paid for the time worked up to the time of 
dismissal only. 

(c) Employees shall perform such work as the 
employer shall reasonably require, including all 
work which they are competent to perform or 
work which they are required to perform for the 
purposes of training, subject to safety and legisla- 
tive requirements. An employee not attending or 
not performing such work shall, except as pro- 
vided in Clause 14, not receive credit for the actual 
time of such non attendance or non performance. 

(d) In the case of refusal or neglect of duty, or other 
misconduct or sufficient cause, the Works Man- 
ager may suspend an employee with pay for any 
period to provide time to enable an investigation 
to occur as to the continued employment or 
otherwise of an employee, or without time accrual 
for a maximum period of three (3) ordinary 
working days for disciplinary purposes as an 
alternative to termination of employment, pro- 
vided that suspension without time accrual shall 
not occur unless the Works Manager has evidence 
to warrant such action. 

(e) In the event of work stoppages for union meetings 
or strikes which have not been arranged in 
accordance with Clause 21(7)(a) and (b) any 
employee will not be paid for the period of the 
stoppage. This period of time will be 
deducted from the normal rostered hours. The 
hours deducted will be those the employee was 
rostered to work for the day and did not work. 

(2) The employer shall advise employees in writing at the 
time of engagement his/her pay level and whether they are: 

(a) regular full time 
(b) regular part time 
(c) seasonal 
(d) casual 
(e) fixed term 
(f) designated shift worker 

7. — Hours. 
(1) Hours of work will be determined mutually between 

the employer and the employee work groups taking due 
account of the needs of the employer's business activities. 
Provided that a maximum of 1976 hours per year for all 
employees except continuous shift workers where the 
maximum hours will be 2080 per year will be worked. Hours 
are inclusive of leave approved under Clause 14 and lieu 
days for designated shift workers where appropriate. 

(2) Day work and non-continuous shift hours of work 
shall be planned in accordance with the following arrange- 
ments, subject to operational requirements: 

(a) minimum of 8 rostered hours per work day. 
(b) maximum of 12 rostered hours per work day. 
(c) between hours of 0600— 1800 Monday to Friday. 
(d) the afternoon shift component of non-continuous 

shift work may be worked up to a maximum of 12 
hours per day Monday to Friday. 

(e) under normal circumstances no employee should 
work more than 16 hours in any 24 hour period. 

(f) Employees shall be entitled to a meal break after 
each five consecutive hours work. 

(g) Nothing in this subclause shall be construed to 
prevent a work group/s reaching an agreement to 
operate a different method of arranging work in 
a location provided that changes which alter the 
intent of this Clause are in writing and agreed with 
the appropriate respondent unions. 

(3) Meal breaks shall be: 
(a) 30 minutes without pay for day workers for the 

first break and 20 minutes without loss of pay for 
subsequent breaks. 

(b) 20 minutes without loss of pay for shift workers. 
(4) Day workers will be allowed a rest period of no more 

than eight minutes without loss of pay between commence- 
ment time and the meal break provided in Clause 7(3) and 
(4)- 

(5) Shift work may be worked and shifts will rotate in 
such a way that, employees on a given roster will work equal 
numbers of the same types of shifts and weekends. 

(6) The employer may cease or change any shift system 
in operation from time to time by agreement with a majority 
in the relevant work groups or failing the reaching of an 
agreement by the giving of 14 consecutive days notice. 

(7) The employer will provide not less than 72 hours 
notice where an employee is required to change rosters, 
unless the employee agrees to an earlier change. 

Employees in each work group will receive three monthly 
rosters showing their hours of work under Clause 7(2). The 
roster may be altered as work requirements change each 
month but should be correct 30 days in advance. Changes 
to hours occurring in this 30 day period require 72 hours 
notice. 

(8) Designated shift employees who are rostered off will 
be available to provide coverage for absent shift employees. 

8. — Overtime. 
(1) Other Than Continuous Shift Workers 

(a) Overtime shall be paid for work done in excess of 
or outside the ordinary work hours prescribed in 
Clause 7(2) and provided 72 hours notice is not 
given to varying the rostered hours worked on any 
day as previously agreed under Clause 7(2). 

(b) Any hours worked in excess of 1976 hours in the 
period of this Agreement will be paid at overtime 
rates. 

(c) Overtime Shall Be Calculated As Follows 
(i) Overtime commenced between 0001 Mon- 

day and 1200 Saturday will be paid at the rate 
of time and one half for the first two hours 
and double time thereafter for hours worked 
except on public holidays. 

(ii) Overtime commenced between 1200 Satur- 
day and 2359 Sundays will be paid at the rate 
of double time for hours worked. 

(2) Continuous Shift Workers 
(a) All hours worked in excess of or outside the 

ordinary working hours, or on a shift other than 
a rostered shift, shall be paid for at the rate of 
double time except where it is due to private 
arrangements between the employees themselves. 



(b) Time worked in excess of 2080 hours within the 
period of this Agreement shall be paid at double 
time. 

(c) Overtime worked on any Public Holiday pre- 
scribed in Clause 14(4)(a) will be paid at double 
and one half times the employee's classified level 
except for Labour Day, Good Friday and Christ- 
mas Day which will be paid at triple times the 
employee's classified level. 

(3) General 
(a) An employee shall exclusive of recalls to work, 

have ten consecutive hours rest between the 
completion of work on one day and the com- 
mencement of the next rostered day. In the case 
of recalls to work an employee shall have a total 
of at least ten hours rest between rostered days. 

(b) If on the instructions of the employer an employee 
resumes work without having the necessary rest 
period as prescribed in Clause 8(3)(a) the em- 
ployee shall be paid at overtime rates until 
released from work and completing the required 
rest periods. 

(c) If an employee is unable to work the necessary 
rostered hours as prescribed under Clause 7(2) 
because of the requirement of a rest period, the 
hours rostered to work will be rescheduled. 

9. — Recalls to Work. 
Any employee who is recalled to work outside of rostered 

hours or on weekends or public holidays shall be paid a 
minimum of three hours at the appropriate overtime rate and 
reasonable time spent in travelling to and from work shall 
be included as time worked. 

10. — Employment Classifications. 
(1) Employment classifications refer to the career path 

structure developed by the parties to this Agreement to 
promote the acquisition of skills by employees and the 
performance of additional or peripheral type duties which 
will provide for progression through the structure. 

(2) The structure is based on 10 levels with non trades 
entry at Level 10 and single trade entry at Level 7. 
Leadburner/Welder combined trade and Instrument/Electri- 
cal Fitter trade entry at Level 6. Instrument/Electrical Fitter 
dual trade entry at Level 5. 

(3) The initial training modules of Works Induction, 
Safety Induction and Safe Manual Handling are compulsory 
training modules for all employees who commence after 1 
November 1991. These modules will ensure that all new 
employees have a sound knowledge of the operations of the 
employer and are competent to perform general work. 

(4) Employees will achieve progression through the 
career path structure by the accumulation of twelve (12) 
points from training modules subject to competency being 
demonstrated in those modules. 

(5) The primary consideration in the selection of training 
modules will be enterprise requirements. Employees will be 
required to agree individual training programmes with their 
supervisor prior to the training being commenced. All 
training will be voluntary. Upon undertaking additional 
required tasks from a module, an individual's training 
programme will be revised to include the whole module. 

(6) Employees who possess current qualifications in 
transportable skills (such as Rigging, Scaffolding, Water- 
tube Boiler Certificate, Firetube Boiler Certificate, Turbine 
Drivers Certificate, various post trade modules etc) will be 
reclassified to the appropriate level in the career path 
structure following competency and currency testing in 
those modules and the successful completion of the 
compulsory training modules referred to in Clause 10(3). 

(7) Employees shall be required to maintain currency in 
the skills they possess. Currency shall be maintained by 
regular performance of duties for which employees are 
competent, safe and legally qualified. Where regular 
performance of such duties is not possible due to work 
requirements an employee shall be given an agreed period 
of time to re-establish currency in those particular skills. The 

period of time to be agreed between the employee and 
his/her supervisor. Where currency cannot be re-established 
in a training module, points previously accumulated by an 
employee in that module shall be deducted. 

(8) Where skill modules are no longer required by the 
employer, an employee will be required to enter into a 
training programme to replace the skill module. An 
employee who is required to enter into a training programme 
under this Clause must demonstrate to his/her supervisor 
satisfactory progress at the completion of a 12 month period. 
If satisfactory progress is not made the Works Manager may 
place the employee at a level more commensurate with the 
skills possessed. The employee shall be given the opportu- 
nity to fast track training. 

(9) Any disagreement over training programmes, compe- 
tency, currency or progression will be referred to the Works 
Training Committee which will comprise two nominated 
Company representatives and two elected employee repre- 
sentatives being one from the trades and one from the non 
trades groups. The committee will meet as required but at 
least once per month. The Works Manager will be the final 
arbiter in any training dispute. 

11. —Training. 
(1) The employer will develop the formal training 

modules which are required for progression in the career 
path structure. The employer will endeavour to have training 
modules accredited by the appropriate authority and to have 
internal trainers accredited to facilitate the issue of 
transportable qualifications. 

(2) The employer shall pay all agreed costs associated 
with a training programme. 

(3) Where agreed training is only available externally then 
time spent undertaking such training shall count as time 
worked under .Clause 7. — Hours. 

(4) The following are agreed training modules and the 
points to be credited to employees upon successful 
completion of each module. 

Points Value 
(a) Compulsory Modules 

• Works Induction (i) 2 
• Employee Safety Programme (i) 2 
• Safe Manual Handling (i) 2 

(i) These modules are to be completed within 
the first three months of probationary em- 
ployment. 

(b) Core Work Modules 
• Despatch 1 (1/2 of tasks in Despatch Area) 6 
• Despatch 2 (1/2 of tasks in Despatch Area) 6 
• Despatch 3 (Chemicals Despatch) 6 
• Operations Controller 6 
• Superphosphate Manufacture Plant 9 
• Sulphuric Acid Plant 9 
• Granulating Plant 9 
• Prilling Plant 9 
• Chlor-Alkali Plant 9 
• Sodium Cyanide Plant 9 
• Pressure Welding 4 
• Pneumatics 1 4 
• Pneumatics 2 4 
• Pneumatics 3 4 
• Pneumatics 4 4 
• Hydraulics 1 4 
• Hydraulics 2 4 
• Hydraulics 3 4 
• Hydraulics 4 4 
• Industrial Electroncis —Fault Finding 

& PLC1 & PLC2 11 
• Distributed Control Systems 1A 4 
• Distributed Control Systems IB 4 
• Warehouse Operations & Weighbridge 

& Services 6 
• Rigging Certificate and Scaffolding 

Certificate & (3C1—> 3D3) Crane 
Licence (ii) 12 

(ii) 4 points will be allocated at the completion 
of each part of the training module. Employ- 
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ees must make commitment to complete the 
whole core module. 

(c) Supplementary Skills 
Basic Superphosphate Plant (iii) 3 
Basic Sulphuric Acid Plant (iii) 3 
Basic Granulating Plant (iii) 3 
Basic Prilling Plant (iii) 3 
Basic Chlor-Alkali Plant (iii) 3 
Basic Sodium Cyanide Plant (iii) 3 
Fire Tube (iv) 2 
Water Tube (iv) 2 
Thrbine 4 
Basic Rigging/Scaffolding (iii) 2 
Rigging Certificate (iii) 4 
Scaffolding Certificate (iii) 4 
Basic Vehicle Maintenance 4 
Laboratory Procedure 3 
Basic Fibreglassing 2 
Building Maintenance 3 
Basic Fitting 1 2 
Basic Fitting 2 4 
Basic Welding 1 2 
Basic Welding 2 2 
Instrumentation for Process Control 4 
PLC1 (iii) 4 
PLC2 (iii) 4 
Digital Techniques 4 
Engineering Materials 2 
Basic Rubber Technology 1 
Industrial Plant Maintenance 4 
Supervision 4 
Train the Trainer 1 1 
Train the Trainer 2 2 
Engineering Drawing Interpretation 2 
Fluid Power 2 
Computer Skills 1 (PC) 2 
Computer Skills (System) 2 
Weighbridge/Gateman (iii) 1 
Mobile Crane (3Cl-> 3C3) 2 
Mobile Crane (3Dl-> 3D3) 4 
Overhead Crane 4 
Atlas Crane 2 
Shot Firer 2 
Forklift (iii) 1 
Front —End Loader (iii) 1 
Bobcat (iii) 1 
Services 2 

(iii) Points awarded for these supplementary 
modules are concurrent and not cumulative 
with points awarded for core work modules. 

(iv) Upon completion of both tickets two addi- 
tional points will be awarded. 

12. —Wages. 
(1) The wage rates set out below are applicable for regular 

full time, seasonal and fixed term employees and will be 
paid weekly. 

Level 1 130% 811.50 By Appointment 
Level 2 125% 780.30 
Level 3 120% 749.10 
Level 4 115% 717.90 
Level 5 110% 686.70 
Level 6 105% 655.40 
Level 7 100% 624.20 
Level 8 95% 593.00 
Level 9 90% 561.80 
Level 10 85% 530.60 

(2) The rates include all special payments, laundry 
allowance, disability allowances, Plumbers licence pay- 
ments and allowances, and service payments associated with 
previous agreements and with the performance of any work 
for which the employee is competent. 

(3) The weekly earnings for regular part time employees 
will be calculated by the following formula: 

Appropriate Rate Number of Hours 
  x Worked each Week 

38 Hours 

(4) Casual employees will receive the appropriate rate of 
pay prescribed by Clause 12(3) plus twenty percent. 

(5) Upon terminating part way through a year the 
calculation shown below will be made to determine whether 
an employee has received the correct proportion of the 
weekly wage compared to the proportion of hours worked 
of the total amount. 

Total Hours x Appropriate Rate 

38 Hours 
Any appropriate adjustment shall be made at the time of 

termination. 

13. —Allowances. 
(1) Shift 

(a) Employees on continuous shift work may elect to 
work 2080 or 2020 hours and will receive a shift 
allowance of 38% or 35% per week of the 
employees classified level under Clause 12(1) 
respectively. 

(b) Employees engaged on shift work other than 
continuous shift work will be paid a shift 
allowance of 15% of their classified level under 
Clause 12(1), on afternoon shift or night shift 
Monday to Friday. 

Shift allowances are only payable whilst an employee is 
rostered to work shift work or is a Designated Shift 
Employee. 

(2) Emergency Response Team Allowance 
Employees who are appointed members of the Emergency 

Response Team will be paid an allowance of 4% of their 
classified level under Clause 12(1). 

Death and total and permanent disablement insurance 
cover of the prescribed amount of 300% of the annual value 
of Level 9 will apply to all employees who are members of 
the fire and emergency team where disablement or death is 
a direct result of participation in or training for an 
emergency involving the employer's plant, buildings, 
materials or products, or an external emergency attended by 
the fire emergency team at the request of the employer. 

(3) Meal Allowance 
When an employee has a paid meal break outside of 

his/her rostered hours of work he/she will be paid 1% of 
Level 7 or provided with a meal by the employer. 

(4) Car and Travelling Allowance 
(a) Employees who are requested to use their own 

vehicle for recalls to work shall be paid. 
Area and Details Engine Displacement 

(In Cubic Centimetres) 
Rate Per Kilometre Over 2000cc 

2000cc and Under 
Metropolitan Area $0.40 $0.36 
Rest of the State $0.42 $0.38 

(b) The employer shall provide taxis for employees 
who do not have their own transport and are 
required for recalls to work. If a taxi is not 
available at the completion of the work the 
employer will ensure that the employee is driven 
home. 

(5) Distant Work 
Where the employer directs an employee to work at such 

a distance from the employee's home, that the employee 
cannot return each night, the employer shall provide the 
employee with suitable board, and lodging or shall pay the 
expenses reasonably incurred by the employee. Time spent 
travelling to and from the job shall be counted as time 
worked. The employer will provide transport to and from the 
job. 

(6) Instrument/Electrical Allowance 
Employees holding either Instrument Fitting Trade 

Certificate or open Electrical Workers Licence shall be paid 
an allowance of 2.5% of the 'employee's classified level 
under Clause 12(1). 
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14. —Leave. 
(1) Annual 
All employees will be entitled to 152 hours paid annual 

leave per annum exclusive of Public Holidays, which may 
be taken in one period or more if agreed. Leave may be taken 
at any time by agreement between an employee and his/her 
supervisor, having regard of work requirements, provided 
that all leave entitlements will be taken within six months 
of the employee's anniversary date. 

Employees rostered to work shift work will receive a 
proportionate amount of 38 hours additional paid leave 
equal to the period of time spent on shift. By agreement 
annual leave may be taken in advance or deferred, provided 
that deferral may not be for more than one year after the 
employee's anniversary date at which time all leave shall be 
taken. 

Leave will accrue on the basis of 12.67 hours for each 
completed month of service for day workers and non 
continuous shift workers, 15.83 hours for each completed 
month for continuous shift. Seasonal and fixed term 
employees will accrue annual leave at the rate of 2.92 hours 
per completed contracted week. Continuous shift employees 
will be paid shift allowance while on annual leave provided 
they would have been rostered for continuous shift work had 
they not been on leave and day workers and non continuous 
shift workers will be paid a leave loading of 17.5% while 
on annual leave. 17.5% leave loading will not be paid on 
leave on termination. 

(2) Sick 
All employees will be allowed paid leave at the rate of 

pay prescribed by Clause 12. —Wages not including shift 
allowances, for illness or injury provided that the employee 
advises his/her supervisor of his/her intended absence and 
the expected length of the absence prior to his/her scheduled 
commencement time. The employer may require medical 
evidence to substantiate the claim for payment. 

If whilst on annual leave an employee is incapacitated for 
a period greater than one week and is unable to enjoy the 
benefits of annual leave then the period of such incapacity 
will be recorded as sick leave and annual leave recredited. 
Proof of incapacity must be forwarded to the employer at 
the time of the incapacity. 

The employer reserves the right to review payment if any 
such absence extends beyond 12 weeks. 

In each of the above the period of leave taken is exclusive 
of public holidays. 

(3) Long Service Leave 
All employees shall be entitled to 494 hours of paid leave 

for each completed ten years of service. Leave shall be paid 
at the rate prescribed by Clause 12. —Wages not including 
shift allowances. Employees who terminate lawfully after 
seven completed years of service will be entitled to receive 
a prorata payment in lieu of leave. The prorata entitlement 
may be taken by an employee once it becomes due. 
Entitlements will accrue on the basis of 49.4 hours for each 
completed year of service. Subject to providing two weeks 
notice payment for Long Service Leave may be made at the 
commencement of the leave. 

Seasonal employee's service, when re-employed within 
one calendar year of the previous termination date will be 
cumulative for the purpose of long service leave. 

(4) Public Holidays 
(a) The following days, or their nominated substitutes 

as prescribed by a State Act of Parliament or State 
Proclamation are to be observed as public holi- 
days under this Agreement. 
New Years Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 
For other than continuous shift workers eight 
hours will be deducted from the annual hours on 
each of these days. 

(b) Work on Public Holidays — Other Than Continu- 
ous Shift Workers 

(i) Work performed on any day prescribed in 
subclause (a) and in accordance with Clause 
7(2) shall be paid at the rate of time and one 
half in addition to payment for the public 
holiday. Hours worked outside of those 
described in Clause 7(2) will be paid at the 
rate of double time and one half. 

(ii) Work performed on Labour Day, Good 
Friday and Christmas Day and in accordance 
with Clause 7(2) shall be at the rate of double 
time in addition to payment for the public 
holiday. Hours worked outside of those will 
be paid at the rate of triple time. 

(5) Maternity Leave 
An employee is entitled to maternity leave as prescribed 

by the Australian Industrial Relations Commission in the 
Maternity Leave Case 1979 (Print D9626). 

(6) Workers Compensation 
An employee who, by temporary incapacity from employ- 

ment under this Agreement, and who is entitled to weekly 
workers compensation benefit for that incapacity, shall be 
paid at the rate prescribed by Clause 12. — Wages not 
including shift allowances. 

Where a shift employee is undertaking an agreed 
rehabilitation programme he/she will be paid shift allowance 
subject to one monthly reviews of progress. 

(7) Bereavement Leave 
Any employee shall on the death of a spouse, parent, 

child, sibling, grandparent or parent-in-law be allowed two 
days special leave, paid at the rate prescribed by Clause 
12. —Wages not including shift allowances. Where an 
employee has to travel to attend the funeral one additional 
day may be granted. The employee may be required to 
furnish proof to support the application for leave. 

(8) Jury 
An employee required to attend for jury service shall be 

granted leave paid at the rate prescribed by Clause 
12.-Wages not including shift allowances. The employee 
will pay to the employer any moneys received in respect of 
attendance for jury service. 

For the purpose of annual leave, sick leave, long service 
leave, workers compensation, bereavement leave and jury 
service, leave will be based on 38 hours per week Monday 
to Friday or rostered work day for day workers and on the 
shift roster for continuous shift workers. 

This Clause does not apply to casual employees. 

15. —Introduction of Change. 
(1) In this Clause "major change" means a significant 

change in production, programming, organisation structure 
or technology by the employer. 

(2) Where the employer has made a definite decision to 
make major changes within the employer's organisation the 
employer must notify affected employees and the appropri- 
ate Respondent Union/s. 

The employer shall: 
(a) Provide in writing to employees and Respondent 

Union/s all relevant information about such 
changes. 

(b) Discuss with employees and the Respondent 
Unions the changes, including measures to avoid 
or minimise any adverse effects on employees. 

(c) Where changes will result in employees being 
made redundant the employer will discuss with 
employees and Respondent Unions the composi- 
tion of any list of redundant employees prior to 
retrenchments taking place. 

16. — Redundancy. 
(1) Definitions: In this Clause 

(a) "Redundancy" 
(i) Is a situation where there are more employees 

available than are needed to undertake the 
amount of work that needs to be done; 



(ii) May be caused by (but not limited to) the 
following situations: 
(a) technological change eliminating the 

need for some jobs to be done by 
anyone; 

(b) changes in market demands creating a 
condition where less employees are 
required. 

(b) "Retrenchment" is the action taken to reduce the 
number of employees to the level required by the 
employer. 

(2) Aim 
The Company's aim is to assist employees who are 

retrenched to make the transition to other employment and 
to provide assistance to secure their short-term financial 
situation. 

(3) Practice 
(a) Eligibility 

The employer will make every endeavour to 
ensure that retrenchments occur either voluntarily 
or by natural attrition provided that: 

(i) The employer will: 
(a) establish its employee requirements 

having regard to legal and occupational 
health and safety considerations; and 

(b) determine which employees are to be 
retrenched. 

(ii) Having made the determination referred to in 
(i)(b) the employer will then discuss the 
position of all redundant employees with the 
employees concerned and the Respondent 
Union/s, and if agreement is reached, em- 
ployees selected for retrenchment by the 
employer may be substituted for by other 
employees. 

(iii) Voluntary retrenchment does not mean that 
all employees who wish to be retrenched will 
be offered retrenchment by the employer. 

(iv) Only the retrenched employees are eligible to 
receive the benefits prescribed by this 
Clause. 

(v) This Clause does not apply to employees 
whose employment is terminated for conduct 
that justifies instant dismissal. 

(vi) This Clause only applies to regular full time 
or part-time employees pursuant to Clause 
6(2). 

(b) Notices 
(i) Employees who are to be retrenched will be 

advised in writing and provided with infor- 
mation concerning their entitlements. 

(ii) Employees who are to be retrenched will be 
given three months pay in lieu of notice, 
except where the employee is aged 45 years 
or more in which case the employee will 
receive one additional months pay in lieu of 
notice. 

(c) Work During Notice 
Where an employee is engaged in a particular 

project/task payment in lieu of notice will be made 
on satisfactory completion of that project/task. 

(d) Assistance During Notice Period 
When, after receiving preliminary advice of 

retrenchment, an employee is completing a pro- 
ject/task, the employer will allow reasonable time 
off work to attend interviews for alternate employ- 
ment. 

(e) Out Placement 
Upon a request being made by an employee 

within one month of advice of retrenchment the 
employer will: 

(i) Make available the services of its Manage- 
ment Services Division to assist employees 

to prepare applications for other employ- 
ment; 

(ii) Make enquiries of other employers as to the 
availability of employment; 

(iii) Arrange and meet the cost of financial 
planning and retirement counselling, pro- 
vided that cost must be authorised by the 
employer prior to its being incurred. 

(4) Payments 
Subject to subclause (5) retrenched employees will 

receive the following payments: 
(a) Annual Leave — accrued and pro-rata Agreement 

entitlements to be paid. 
(b) Long Service Leave — pro-rata Agreement entitle- 

ment subject to a minimum of seven years' 
service. 

(c) Superannuation — The employer will expedite 
payment of entitlements under the terms of the 
relevant Trust Deed and according to employee 
instructions. 

(d) Severance Payment—retrenched employees will 
receive the following severance payments: 

(i) All retrenched employees: 
less than one years' service 6 weeks 
1 year but less than 2 years' service 8 weeks 
2 years but less than 3 years' 

service 10 weeks 
3 years but less than 4 years' 

service 12 weeks 
4 years but less than 5 years' 

service 14 weeks 
5 years but less than 6 years' 

service 16 weeks 
6 years but less than 7 years' 

service 18 weeks 
7 years but less than 8 years' 

service 20 weeks 
8 years but less than 9 years' 

service 22 weeks 
9 years but less than 10 years' 

service 24 weeks 
10 years but less than 11 years' 

service 26 weeks 
11 years but less than 12 years' 

service 28 weeks 
12 or more years service 30 weeks 

(ii) Retrenched employees over 45 years 
Employees who are aged 45 years or more 

will receive 1 additional weeks payment for 
each year, or part of a year, of service after 
their 45th birthday. 

(iii) Retrenched employees with 25 years service 
Employees who have more than 25 years 

service will receive 1 additional weeks 
payment for each year, or part of a year, of 
service in excess of 25 years service. 

(5) Maximum Payment 
(a) No employee will be entitled to a payment greater 

than the employee would have received had the 
employee continued to work until attaining the 
age of 65 years. 

(b) No employee will receive a payment (excluding 
Agreement entitlements to annual and long serv- 
ice leave) which is greater than 78 weeks pay. 

17. — Superannuation. 
The employer will contribute the equivalent of 7% of 

Level 7 in weekly installments (exclusive of any allowances 
provided for in Clause 13) on behalf of employees who are 
members of the CSBP Employees Superannuation Fund. 

Employees shall, if not eligible to become a member of 
the CSBP Employees Superannuation Fund receive a 
payment equivalent to the level of Company contributions 
in addition to their weekly wage. This payment will be made 
upon termination. 
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18. —Junior Employees. 
Junior employees will be paid the following percentages 

of the appropriate level set out in Clause 12: 
under 16 years —50% 
16 to 17 years —60% 
17 to 18 years—70% 
over 18 years—100% 

19. —Apprentices. 
Apprentices will be paid the following percentage of the 

Level 7 rate except for Instrument/Electrical Apprentices 
who will be paid the appropriate percentage of Level 6 in 
Clause 12: 

4 yr Term 3 yr Tferm 
1st year—42% 1 yr—55% 
2nd year-55% 2 yr-75% 
3rd year—75% 3 yr—88% 
4th year—88% 

20. — Grievance Procedure. 
(1) Work place problems shall initially be dealt with by 

the employee and his/her immediate supervisor. 
(2) If the matter is not resolved then further discussion 

may occur with the supervisor and a shop steward nominated 
by the employee. 

(3) If the matter is still unresolved discussion may occur 
between the area superintendent, supervisor, shop steward 
and employee. 

(4) If the matter remains unresolved then it shall be 
referred to a Senior Company Representative, full time 
official of the union, supervisor, employee and employee's 
nominated shop steward. 

21. —General Conditions 
(1) Chest Medical Examinations—Annual vitalograph 

lung function tests will be available to all employees on a 
voluntary basis. 

(2) (a) Clothing 
(i) Upon commencement of service and depend- 

ing on duties new employees are issued with: 
— two pairs of trousers or overalls 
— three shirts 
— one jacket or jumper and coat 
— or any suitable combination of the above 

(ii) After completion of one years service, em- 
ployees are eligible for an additional issue of: 
— one shirt 
— one pair of trousers or overalls 
— one jacket or jumper 

(iii) Worn out clothing which has been issued on 
the above basis will be replaced on presenta- 
tion. 

(b) Footwear 
(i) The employer will keep a range of safety 

footwear available in stock. 
(ii) On commencement employees shall be is- 

sued with prescribed safety footwear. 
(c) Employees must wear safety footwear, helmet and 

spectacles whilst on a CSBP site according to site 
rules. 

(d) Loan Issue Clothing 
Employees shall be provided with loan issue 

clothing where there is a possibility of clothing 
being exposed to extremely dirty conditions. 

(3) Employee Purchase of Fertilisers—Up to three (3) 
bags per year will be made available at wholesale prices to 
employees for lawn and garden care. 

(4) Employee Issue of Lawn or Garden Fertiliser on 1 
October each year, each employee shall be entitled to (2) 20 
kg bag of Cresco Garden or (2) 20 kg bag of Cresco Lawn 
fertiliser. The fertiliser will be available for collection by the 
employee from the employee's works during the month of 
October. 

(5) Prescription Glasses 
(a) Where an employee has corrective spectacles 

prescribed, frames and safety lenses will be 
provided by the Employer at no cost to the 
employee. The employee will pay for the consul- 
tation. 

(b) Where approved prescription safety glasses are 
damaged at work they will be replaced. 

(6) Washing Time —Employees who become excessively 
dirty due to the nature of the work or where clothes are 
wetted will be allowed time to wash and/or change. 

(7) Representative Interviewing Employees 
(a) On notifying the employer the Secretary or any 

authorised officer of the Union shall have the right 
to visit and inspect any work covered by this 
Agreement at any time, to interview any employee 
covered by this Agreement provided that the 
representative does not unduly interfere with the 
work in progress. 

(b) The Union may by prior arrangement with the 
employer hold meetings with the employees. 
Provided that there is prior agreement as to the 
duration of the meeting and there is no disruption 
to production or despatch, employees may attend 
such meetings during rostered hours without loss 
of pay. 

(8) Posting of Award and Union Notices 
(a) The employer shall make available copies of this 

Agreement to which employees may gain access. 
(b) The employer shall provide a notice board for the 

posting of union notices. 
(9) The employer shall ensure all contractors' employees 

are members of the appropriate union. Contractors shall 
comply with the conditions of the appropriate award or 
agreement. 

Employees in work groups and a nominated employee 
representative shall be regularly informed where possible in 
advance of the activities of contractors in their area. The 
employer shall ensure employees are not disadvantaged due 
to the activities of contractors. 

(10) Employees shall maintain their tool kits to the agreed 
lists. 

(11) The employer will deduct union contributions from 
wages when an employee so requests. 

(12) No deduction shall be made from an employee's 
wages unless the employee has authorised the deduction. 

(13) The employer will grant reasonable leave for 
recognised trade union training. Adequate notice in writing 
shall be given and the employees will be released if there 
is no significant impact on employer operations. Wages will 
be paid. Reasonable leave for an employee would be one 
weeks' training in any one year of service. In general, trade 
union training shall be reserved for employees who are shop 
stewards or union delegates. 

(14) Employees should provide written confirmation to 
the Works Manager in advance detailing their involvement 
with Emergency Service organisations. 

22. —Time and Wages Record. 
(1) The employer shall maintain records which show — 

(a) the name of each employee; 
(b) the classification of each employee; 
(c) the hours and overtime hours worked by each 

employee, weekly and a cumulative total; 
(d) any leave taken by each employee; 
(e) age with respect to junior employees; 
(f) wages earned; 

(2) The time and wages record shall be open for 
inspection to a duly accredited representative of a Respon- 
dent Union during the usual office hours at the employer's 
office or other convenient place. 

(3) The representative making such inspection shall be 
entitled to take a copy of relevant entries in a time and wages 
record. 
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23. —Transition. 
(1) To change from CSBP & Farmers Ltd 1990 Award 

to the career path structure the following conversions shall 
apply: 

(a) Production and Maintenance 
Group 1 —Level 10 
Group 2 —Level 9 
Group 3-4 —Level 8 
Group 5-6-7 —Level 7 
Group 8 —Level 6 

(b) Maintenance Trades 
Group 1-2—Level 7 
Group 3-4—Level 6 
Group 5 — Level 5 

(c) Apprentices 
Clause 19 will apply. 

(d) Current employees who complete the dual trade 
qualification will enter at Level 5. 

(2) Where an employee during the transition period is 
classified at Level 7 or less in the career path structure but 
does not possess the required accumulation of points then 
the employee must accrue up to a maximum of twelve points 
prior to any further advancement being possible. 

The twelve points may be accumulated from core or 
supplementary training modules and may be completed 
concurrently with agreed training modules, for the employee 
to gain advancement to the next level. 

Current employees not participating in training will 
maintain the level which they transfer to under this clause. 

(3) For employees who commenced prior to 1 November 
1991 the compulsory modules prescribed by Clause 10(3) 
shall be classified as core work for the purposes of 
substantiating the level of classification. 

(4) An employee required under subclause (2) to 
accumulate agreed points to substantiate his/her level in the 
career path structure will be required to agree to a training 
programme with his/her supervisor within a period of two 
months. 

(5) Any disputes in regard to the training programme will 
be handled through the training committee. 

(6) If a dispute cannot be resolved through the training 
committee only then will the grievance procedure be 
applied. 

(7) After six months of operation of this Agreement the 
rate of pay for Level 7 shall be increased to $643.50 per 
week and a once off payment of $500 will be made to each 
employee subject to demonstrable improvement in produc- 
tivity as measured by: 

• No more than 1.5% unplanned absences. 
ie. • Sick Leave 

* Workers compensation (excluding em- 
ployees who are currently undergoing 
treatment as a result of an injury at 
work) 

• Industrial Stoppages. 
* Meet fertiliser production programme. 

COCKBURN CEMENT LIMITED AWARD 1991 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cockbum Cement Limited 
and 

The Australian Workers' Union, W.A. Branch, Industrial 
Union of Workers and Others. 

No. A 14 of 1991. 

COMMISSIONER A.R. BEECH. 
2 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a new 
award to cover the operations of the applicant company. The 
Commission heard the application on the 18th March 1992 
at the conclusion of which it announced that the application 
would be granted and gave an outline of its reasons for that 
decision, whilst indicating to the parties that more formal 
reasons for decision would issue subsequently. What 
follows are those reasons for decision. 

Cockburn Cement Limited is a producer of cement and 
lime products. Its operations are governed by a number of 
common rule awards of the Commission, a number of 
registered industrial agreements and orders of the Commis- 
sion, plus a further number of unregistered or domestic 
agreements between the parties. Some eight unions are 
represented throughout those agreements, and also are 
respondent to this application. The intention of the parties, 
given that the application is by consent, and follows an 
intensive period of negotiations between the parties, is to 
replace the existing conglomerate structure with one award 
which will supersede all of the other awards, agreements or 
other documents applicable to the company's operations. 

The Commission heard evidence from the general 
manager Mr McDonald and from the Works Manager Mr 
Brydon. From their evidence, the Commission understands 
that the industrial relations climate at Cockburn Cement 
Limited at the end of the 1970's was one of frequent conflict. 
A gradual change has occurred in industrial relations at the 
applicant's operations such that the parties were able to 
identify their common interests in improving productivity 
and efficiency and employment conditions at the applicant's 
operations. The Commission was told that the operations of 
the company were subject to competition both domestically 
and internationally and from the point of view of the 
applicant company, the changes agreed to by the parties 
reflected in this application for an award are essential for the 
continued viability of the company. 

The respondent unions agreed and supported the claim. 
The Commission was informed that there had been 
significant involvement of the workforce in the construction 
of the document, and hence in some clauses its language was 
somewhat different from the more formal language custom- 
arily found in awards of the Commission. 

The application must be viewed against the background 
of a changing emphasis in industrial relations whereby the 
parties themselves are required to become more and more 
responsible for their own industrial relations, the imple- 
menting of structural efficiency and more recently, what has 
been described as enterprise bargaining. From the submis- 
sions made to the Commission it is apparent that the 
outcome of the negotiations of the parties represents an 
excellent example of what can be co-operatively achieved 
at an operation such as Cockbum Cement Limited. The 
Commission is aware of the genuine intentions of the parties 
and accepts that the award is truly in the best interests of 
them and represents part of an ongoing process of structural 
efficiency. 

The State Wage Principles provide a means for the 
Commission to test any agreement or consent between 
parties, and s.26 requires the Commission to have regard for 
wider interests and the interests of the community as a 
whole. 
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In this case a number of comments are to be made. The 
award embraces all of the applicant's operations, and there 
cannot be a flow-on effect to any other areas. The award 
stands by itself, and links between it and the respective 
parent awards previously applicable to the company's 
operations no longer exists. The new award condenses what 
previously were 150 pay classifications down to approxi- 
mately 12. Provisions have been built into the classification 
structure to increase flexibility, and remove the possibility 
of demarcation disputes. The new rate of wage prescribed 
is both a maximum and a minimum, and service pay has 
been simplified to 2 levels. The existing actual conditions 
of employment relating to ordinary hours of work, sick leave 
and long service leave have been incorporated into the 
award. However although the conditions differ from the 
standards in these areas ordinarily prescribed by the 
Commission, the Commission is of the opinion that the 
prescription of them in this award does not offend the State 
Wage Principles because in each case those conditions of 
employment have been in existence at the company's 
operations since at least 1982, a period which pre-dates the 
introduction of the current series of wage fixation systems. 
In each case therefore the prescription of these conditions 
in the award does not represent a change. On the other hand 
it does provide formal recognition and the protection which 
that affords to existing conditions of employment, and this 
is certainly of importance. 

Also of importance, but less able to be quantified, is a 
spirit of co-operation, a strong mutual commitment and a 
change in attitude currently at the operations of the applicant 
and which, according to the evidence, is a direct outcome 
of the co-operative negotiations which have led to this 
application. Both witnesses were of the opinion that the 
ratification of the approach of the parties by the Commission 
would be of significant value in encouraging and endorsing 
the overall approach of the parties. 

There has been an overall increase in costs to the applicant 
as a direct result of the re-classification of the workforce, 
however the cost increases will not be passed on in the price 
of the applicant's products as such, but will be offset by the 
increased administrative and productivity benefits which 
flow from the document. The evidence of Mr McDonald and 
Mr Brydon satisfied the Commission that there will not be 
an affect upon the public interest. 

Given the evidence before the Commission, the Commis- 
sion concludes that the application does not, overall, offend 
the State Wage Principles and this is so on the authority of 
the Commission in Court Session which approved the 
issuance of an award for the operations of CSBP and 
Farmers Limited, 70 WAIG 986. 

In particular the Commission was impressed with the 
agreed clauses which have been introduced prescribing 
training, career progression through a new classification 
structure, steps to eliminate demarcation problems as 
between unions, the evidence of the mutual commitment of 
the parties to the objectives of the document and the 
protection of an award being extended to conditions of 
employment which have been negotiated earlier but never 
formally ratified. 

The Commission congratulates the parties on the mature 
and professional way they have approached and concluded 
this matter. The Commission trusts that that attitude will 
continue together with this award into the future. The 
Commission also records its appreciation of the attendance 
of a number of representatives of the workforce at the 
hearing. 

The application will therefore be ratified and the award 
will issue. 

The Commission has been advised that the parties reached 
agreement in this matter in October 1991, and the changes 
reflected in the document began operation from that date. 
The parties recognised that the issuance of an award by the 
Commission would not usually involve a retrospective date 
of operation, and s.39 of the Act requires special circum- 
stances to exist before a retrospective date of operation is 
granted. In the circumstances as outlined to the Commission 
special circumstances do exist in that the awarding of a 

retrospective date of operation is by consent of all affected 
parties, there can be no indirect effect upon any other person, 
it will not result of itself in an increased cost to the applicant, 
and will also provide protection to the parties for the acts 
done in good faith since that time. Accordingly the date of 
operation of the award will be the 30th day of October 1991. 

Appearances: Mr A. Tomlinson on behalf of the 
applicant. 

Ms J. Barnesby on behalf of the Federated Clerks' Union 
of Australia, Industrial Union of Workers, W.A. Branch. 

Ms M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch); Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch; Merchant Service 
Guild of Australia, Western Australian Branch, Union of 
Workers. 

Mr A. Sommerville on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers; Metals and Engineering Workers' Union; The Associa- 
tion of Draughting, Supervisory and Technical Employees, 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cockbum Cement Limited 

and 
The Australian Workers' Union, W.A. Branch, Industrial 

Union of Workers and Others. 
No. A 14 of 1991. 

Cockbum Cement Limited Award 1991. 
COMMISSIONER A.R. BEECH. 

13 April 1992. 
Award. 

HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Ms J. Barnesby, Ms M. Robinson and Mr A. 
Sommerville on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby makes the 
Cockbum Cement Limited Award 1991 in accordance with 
the attached Schedule and orders that such Award shall have 
effect from the first pay period commencing on or after 30th 
day of October 1991. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.-Title. 

This Award shall be known as the Cockburn Cement 
Limited Award 1991. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. State Wage Principles 
4. Area and Scope 
5. Special Flexibility Arrangements 
6. Wages 
7. Term 
8. Classifications 
9. Contract of Service 

10. Hours of Work 
11. Rostered Days Off 
12. Overtime 
13. Shift Work 
14. Annual Leave 
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15. Public Holidays 
16. Long Service Leave 
17. Sick Leave 
18. Maternity Leave 
19. Paternity Leave 
20. Bereavement Leave 
21. Time and Wages Records 
22. Right of Entry and Interviewing Employees 
23. Union Notices 
24. Copy of Award 
25. Change to Work Practice 
26. Redundancy 
27. Superannuation 
28. Disputes Settlement Procedure 
29. Workplace Behaviour and Performance 
30. Morning and Meal Break 
31. Call Out 
32. Shutdown, Planned or Emergency 
33. Trade Union Training Leave 
34. Special Rates and Provisions 
35. Higher Duties 
36. Tea and Coffee 
37. Washing Up Time 
38. Protective Clothing and Equipment 
39. Supply of Tools 
40. Shop Stewards 
41. Jury Service 
42. Consultation 
43. Training and Reclassification 
44. Liberty to Apply 

3. — State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

4. — Area and Scope. 
(1) This award shall apply to Cockbum Cement Limited, 

the employees employed in the classifications contained in 
Clause 6. —Wages of this award at the Main Works in 
Russell Road and Woodmans Point, and the following 
unions — 

Metals and Engineering Workers Union; 
The Association of Draughting, Supervisory and 

Technical Employees, Western Australian Branch; 
The Australian Workers' Union, Western Australian 

Branch, Industrial Union of Workers; 
The Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch); 
Federated Clerks Union of Australia, Industrial 

Union of Workers, Western Australian Branch; 
The Construction Mining and Energy Workers' 

Union of Australia, Western Australian Branch; 
The Merchant Service Guild of Australia, Western 

Australian Branch, Union of Workers; 
The Transport Workers' Union of Australia, Indus- 

trial Union of Workers, Western Australian Branch. 
(2) Except as provided in subclause (3) of this clause, this 

award shall wholly replace and take precedence over all 
Awards, Orders and Agreements between the company and 
the respondent unions whether registered with the Western 
Australian Industrial Relations Commission or not to the 
extent that those Awards, Orders and Agreements apply to 
the operations of Cockbum Cement Limited, including the 
following— 

Cement Workers Award No. 10 of 1967; 
Cockbum Cement Limited Agreement; 
Metal Trades (General) Award No. 13 of 1965; 
Building Trades Award No. 31 of 1966; 
Engine Drivers (General) Award No. 21A of 1977; 
Transport Workers (General) Award No. 10 of 1961; 
Cockbum Cement Dredging Agreement No. 22 of 

1971; 
Merchants Service Guild — Cockbum Cement 

Dredging Agreement No. 29 of 1972; 

Cockbum Cement Limited Redundancy Agreement; 
Cockburn Cement Thirty Six Hour Week Agree- 

ment; 
Overaward Payments Order No. C390 of 1985; 
Supplementary Payments Order No. C301 of 1981; 
Engine Drivers Order No. C257 of 1982; 
Special Payments Order No. C578 of 1981; 
Clerks (Wholesale and Retail Establishments) 

Award No. 38 of 1947; 
Additional Rates of Pay Order No. 151 of 1988; 
Draughtsmen, Tracers, Planners and Technical Offi- 

cers Award No. 11 of 1979; 
Cockburn Cement Limited Laboratory Employees 

Award No. CR175 of 1980; 
Merchant Service Guild 2nd Tier Agreement No. 

C746 of 1987; 
Australian Workers Union 2nd Tier Agreement No. 

747 of 1987; 
Association of Drafting, Supervisory and Technical 

Employees 2nd Tier Agreement No. C748 of 1987; 
Cockburn Cement 2nd Tier Agreement No. C225 of 

1988; 
Memorandum of Agreement No. C760 of 1986. 

(3) This award shall not apply to employees engaged in 
the callings set out in the Foreman and Supervisors Cement 
and Lime Production Industry (Cockbum Cement Limited) 
Award No. A40 of 1981 as amended and consolidated. 

5. — Special Flexibility Arrangements. 
(1) It is a term and condition of this award, that all 

employees agree to carry out any tasks which may or may 
not involve the use of tools, plant and equipment within their 
skill competence and training as directed by the company. 

(2) Engineering, Commissioning and Supervisory staff 
shall be able to use tools when carrying out inspections, 
testing equipment or instmcting employees. 

6. — Wages. 
(1) Rates of Pay: 

(a) The wage rates and classifications in this award 
are the result of a substantial restructuring of 
provisions in the awards which this award 
replaces. They represent one of the means for 
providing improved efficiency and performance in 
the production, maintenance and distribution 
operations of the company. 

(b) The objective of the classification and wages 
provisions of this award is to provide the basis for 
an equitable career path opportunity for all 
employees aimed at providing a flexible and 
productive workforce which can, with appropriate 
training, efficiently meet the operational and 
maintenance needs of the employer. An additional 
objective is to also provide work and a working 
environment which is satisfying for employees. 

(c) The total wage payable in this subclause shall be 
inclusive of all overaward, site allowances, dirt 
and disability allowances, metal trades allowances 
or any other allowance or payment not provided 
for in Clause 34. — Special Rates and Provisions. 

(d) The total wage payable fortnightly to all adult 
employees with more than two years' service with 
the company, except Woodmans Point Dredging 
Operators, shall be — 

Fortnightly Relativity to 
Wage Grade 4 

Classification $ % 
Grade 1 888.80 88 

2 929.20 92. 
3 969.60 96 
4 1,010.00 100 
5 1,050.40 104 
6 1,090.80 108 
7 1,131.20 112 
8 1,171.60 116 

(e) The total wage payable fortnightly to all 
Woodmans Point Dredging Operators with more 
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than two years' service with the company shall 
be — 

Dredging Opera- 
tor 
Grade 1 1,070.08 88 

2 1,118.72 92 
3 1,167.36 96 
4 1,216.00 100 

(f) For the first two years' of service with the 
company an employee shall be paid 95% of 
his/her respective grade. 

(2) Payment of Wages: 
(a) Wages shall be paid fortnightly by direct deposit 

to the employee's Bank, Building Society or 
United Credit Union account, for the actual time 
worked. 

(b) Each employee shall be provided in writing with 
details of the amount of wages to which the 
employee is entitled, the amount of deductions 
made thereupon, the net amount being paid and 
the number of hours worked. 

(c) The ordinary rate per hour shall be calculated by 
dividing the appropriate fortnightly rate by 72 to 
the fourth decimal place, ie $00.0000 rounded off. 

(d) An employee who lawfully leaves the employ- 
ment or is dismissed for any reason, shall be paid 
wages up to that time of termination of employ- 
ment and all moneys due will be paid by cheque 
at the time of termination or within 24 hours of 
such termination. 

(e) All overtime, allowances and penalty rates as 
prescribed by this award shall be paid within 2 
days of the expiration of the pay period in which 
they occur. 

(3) Leading Hand Rates: 
(a) In addition to the wages prescribed in this award 

a Leading Hand shall be paid — 
Per 

Fortnight 
$ 

(i) If placed in charge of less than 
three employees 18.00 

(ii) If placed in charge of not less 
than three and not more than ten 
other employees 36.00 

(iii) If placed in charge of not less 
than eleven and not more than 
twenty other employees 54.00 

(iv) If place in charge of more than 
twenty employees 72.00 

(4) Apprentices: 
(a) Wage per fortnight expressed as a percentage of 

the Classification Grade 5 of paragraph (l)(d) of 
this clause. 
Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Adult Apprentices: 
The total wage payable fortnightly to all first 

and second year adult apprentices shall be not less 
than the Grade 1 Classification rate and for third 
year adult apprentices not less than 88% of the 
Grade 5 Classification rate expressed in paragraph 
(l)(d) of this clause. 

(5) Junior employees working in the chemical laboratory 
or clerical areas: 

Wage per fortnight expressed as a percentage of the 
Classification Grade 1 of paragraph (l)(d) of this 
clause. 

Fortnightly 
Wage 

Relativity to 
Grade 4 

% 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

7.—Term. 
The term of this award shall be for a period of 12 months 

and shall operate from the first pay period commencing on 
or after the 30th day of October 1991. 

8. — Classifications. 
(1) (a) Upon engagement all employees shall be classified 

in the grade in which they are engaged to work. 
(b) An employee will only be classified in a higher grade 

where that employee had been trained and has met the 
assessment and competence criteria established for the 
higher group and a vacancy exists. Such reclassification will 
only be made where the employee is trained and capable of 
performing the relevant duties of the higher grade to the 
required standard. The grouping of employees is provisional 
on the employees remaining willing and able to perform the 
duties required in the grade in which they are classified. 

(c) (i) The assessment of employees will be carried out 
by an employee nominated by the Works Manager who will 
normally be a supervisor but may be an employee suitably 
qualified in that trade or calling. 

(ii) At the employee's request re-examination will be 
carried out by a panel consisting of the supervisor, the 
employee's representative and a suitably qualified employee 
of the employee's choice with knowledge of the area of work 
and the Works Manager or the Works Manager's delegate. 

(d) The training of employees will be determined by work 
requirements and will wherever possible recognise an 
employee's career path. 

(e) The company recognises that changes in work 
requirements may occur and that additional classifications 
may be required. The company and unions may apply to the 
Commission for additional classifications to be inserted into 
this award. 

(2) Employees will be classified as follows: 
(a) Classification Grade 1 employee shall mean an 

employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 1 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder, and for training 
purposes, the duties of higher classifications of 
employees: 
General Hand 
Amenities Cleaner 
Clerk Level 1 
Engineering Production Employee Level 1. 

(b) Classification Grade 2 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 2 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 2 em- 
ployee will perform those duties of a Classifica- 
tion Grade 1 employee related to the duties listed 
hereunder, and for training purposes, the duties of 
higher classifications of employees. 
Bulk Loader 
Clerk Level 2 
Crusher Operator 
Engineering Production Employee Level 2 
Laboratory Tester Level 1 
Process Attendant—Kilns 
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Operator—Small Sweeper 
Cherry Picker 
Rough Rider. 

(c) Classification Grade 3 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 3 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 3 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Clerk Level 3 
Driver —Foden 

Forklift 
Small Tipper 
Road Sweeper 
Water Cart 
Tractor 

Engineering Production Employee Level 3 
EOT Crane Driver Level 1 
Packer/Palletiser Operator 
Laboratory Tester Level 2 
Process Attendant—Kilns 

Cement Mills 
Raw Mills 
Pump House 

Operator—Bobcat 
Utility Vehicles 

Rigger 
Storeperson. 

(d) Classification Grade 4 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 4 
employee may Ire required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 4 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Articulated Water Cart 
Bulldozer Driver 
Engineering Production Employee 4 
Mobile Crane Operator 
Mobile Industrial Vacuum Cleaner 
Laboratory Tester Level 3 
Process Operator Woodman Point 
Senior Clerk 
Relief Burner 
Front End Loader Driver 
EOT Crane Driver Level 2. 

(e) Classification Grade 5 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 5 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 5 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Engineering Tradesperson Level 1 
Fifty Tonne Tipper 
Laboratory Tester Level 4 
Process Operator Cement Mills 

Process Operator Kilns 
Process Operator Raw Mills. 

(f) Classification Grade 6 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 6 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 6 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Carpenter 
Engineering Tradesperson Level 2 
Senior Process Operator 
Laboratory Technical Assistant Level 1. 

(g) Classification Grade 7 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 7 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 7 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Special Class Engineering Tradesperson Level 1 
Laboratory Technical Assistant Level 2. 

(h) Classification Grade 8 employee shall mean an 
employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Classification Grade 8 
employee may be required by the company to 
perform any, but not necessarily all of the duties 
of the positions listed hereunder. 

In addition, the Classification Grade 8 em- 
ployee will perform those duties of a lower 
classification related to the positions listed here- 
under, and for training purposes, the duties of 
higher classifications of employees. 
Laboratory Technician Level 1 
Special Class Engineering Tradesperson Level 2. 

(i) Dredging Operator Grade 1 employee shall mean 
an employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Dredging Operator 
Grade 1 employee may be required by the 
company to perform any, but not necessarily all 
of the duties of the position listed hereunder and 
for training purposes the duties of higher classifi- 
cations of employees. 
Dredge Hand. 

(j) Dredging Operator Grade 2 employee shall mean 
an employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Dredging Operator 
Grade 2 employee may be required by the 
company to perform any, but not necessarily all 
of the duties of the position listed hereunder. 

In addition, the Dredging Operator Grade 2 
employee will perform those duties of a Dredging 
Operator Grade 1 employee related to the position 
listed hereunder, and for training purposes, the 
duties of higher classifications of employees. 
Relief Barge Skipper. 

(k) Dredging Operator Grade 3 employee shall mean 
an employee classified as such who is engaged on 
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work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Dredging Operator 
Grade 3 employee may be required by the 
company to perform any, but not necessarily all 
of the duties of the position listed hereunder. 

In addition, the Dredging Operator Grade 3 
employee will perform those duties of a lower 
Dredging Operator Grade related to the position 
listed hereunder, and for training purposes, the 
duties of higher classifications of employees. 
Assistant Dredge Operator. 

(1) Dredging Operator Grade 4 employee shall mean 
an employee classified as such who is engaged on 
work in connection with or incidental to the 
production, maintenance and distribution opera- 
tions of the company. The Dredging Operator 
Grade 4 employee may be required by the 
company to perform any, but not necessarily all 
of the duties of the positions listed hereunder. 

In addition, the Dredging Operator Grade 4 
employee will perform those duties of a lower 
Dredging Operator Grade related to the positions 
listed hereunder, and for training purposes, the 
duties of higher classifications of employees. 
Barge Master 
Dredge Fitter 
Dredge Operator 
Work Boat Skipper. 

9. — Contract of Service. 
(1) (a) A Contract of Service may be terminated in 

accordance with the provisions of this clause and not 
otherwise but this clause does not operate so as to prevent 
any party to a contract from giving a greater period of notice 
than is hereinafter prescribed, nor to affect the company's 
right to dismiss an employee without notice for conduct that 
justifies instant dismissal. An employee so dismissed shall 
be paid for the time worked up to the time of dismissal only. 

(b) Subject to the provisions of paragraph (e) a party to 
the contract of employment, may on any day, give to the 
other party the appropriate period of notice prescribed in 
paragraph (e) and the contract terminates when that period 
expires. 

(c) Payment in lieu of the notice shall be made if the 
appropriate notice period is not given, provided that 
employment may be terminated by part of the period of 
notice specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice the 
company shall pay the employee the ordinary wages for the 
period of notice had the employment not been terminated. 

(e) The period of notice required by an employee or the 
company when terminating the contract of employment 
shall be: 

Period of Continuous Service Period of Notice 
1 year or less 2 weeks 
1 year but less than 3 years 3 weeks 
3 years but less than 5 years 4 weeks 
5 years and over 5 weeks 

(f) Paragraph (e) of this subclause does not operate so as 
to prevent an employee and the company from mutually 
agreeing to accept a greater or lesser amount of notice when 
terminating the contract of employment. 

(2) Statement of Employment: 
The company shall, upon receipt of a request from an 

employee whose employment has been terminated, provide 
to the employee a written statement specifying the period 
of employment and the classification or the type of work 
performed by the employee. 

(3) Notification on Engagement: 
On or before the first day of engagement, an employee 

shall be notified by the company or by the company's 
representative, whether the duration of his/her employment 
is full time, part time or temporary. 

(4) Time Off During Notice Period: 
Where the company has given notice of termination to an 

employee who has completed one month's continuous 
service, that employee shall, for the purpose of seeking other 
employment be entitled to be absent from work up to a 
maximum of eight ordinary hours without deduction of pay. 
The time off shall be taken at times that are convenient to 
the employee after consultation with the company. 

(5) Absence from Duty: 
The company shall be under no obligation to pay for any 

day not worked upon which the employee is required to 
present for duty, except when such absence from work is due 
to illness as per Clause 17. —Sick Leave of this award or 
such absence is on account of holidays to which the 
employee is entitled under the provisions of this award. 

(6) Standing Down of Employees: 
(a) (i) The company is entitled to deduct payment 

for any day or part of a day upon which an 
employee (including an apprentice) cannot 
be usefully employed because of industrial 
action by any of the unions party to this 
award, or by any other association or union, 

(ii) If an employee is required to attend for work 
on any day but by reason of failure or 
shortage of electric power work is not 
provided, he/she shall be entitled to two 
hours' pay and further, where any employee 
commences work he/she shall be entitled to 
four hours' employment or be paid for four 
hours' work. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the employee cannot be usefully 
employed through any cause which the company 
could not reasonably have prevented but only if, 
and to the extent that, the company and the union 
or unions concerned so agree or, in the event of 
disagreement, the Western Australian Industrial 
Relations Commission so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the company's machinery the 
Western Australian Industrial Relations Commis- 
sion, in determining a dispute under paragraph (b) 
of this subclause, shall have regard for the 
duration of the stoppage and the endeavours made 
by the company to repair the breakdown. 

10. — Hours of Work. 
(1) The provisions of this subclause shall apply to all 

employees other than those engaged on continuous shift 
work. 

(a) The ordinary hours shall be an average of 72 hours 
per 9 day fortnight. 

(b) The ordinary hours of work may be worked on any 
or all days of the week Monday to Friday and shall 
be worked between the hours of 0600 hrs and 1800 
hrs. 

The spread of hours may be altered by 
agreement between the company and the majority 
of the employees in any section or department. 

(c) By agreement, employees may be required to 
change starting or finishing times to suit produc- 
tion and maintenance requirements. However 
such agreement shall not be unreasonably with- 
held by the employees concerned. 

(d) Day employees will be ready at their workstations 
to receive instructions at the prescribed starting 
time. 

(e) Ordinary hours of work shall be consecutive 
except for the meal interval. 

(2) The provisions of this subclause shall apply to 
employees engaged on continuous shift work. 

(a) 5 Panel Roster: 
The ordinary hours shall average 72 hours per 

fortnight (inclusive of meal breaks) and shall not 
exceed 360 hours in a 10 week cycle or 45 
working shifts. 
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(b) 3 Panel Roster: 
The ordinary hours shall average 72 hours per 

fortnight (inclusive of meal breaks) to be worked 
on any or all days of the week Monday to Friday 
and shall not exceed 9 working shifts per fortnight. 

(c) Off Peak Milling Roster: 
The ordinary hours shall average 72 hours per 

fortnight (inclusive of meal breaks) and shall not 
exceed 324 hours in a 9 week cycle or 27 working 
shifts. 

11. —Rostered Days Off. 
(1) Subject to subclause (2) of this clause, all employees 

other than continuous shift employees shall be allowed one 
day of ordinary working hours off duty per 72 hours' work 
cycle. This day shall be known as the "rostered day off". 

(2) Where the rostered day off coincides with a public 
holiday as prescribed in this award, another day of ordinary 
working hours shall be taken as the rostered day off. 

(3) The company and employee may by agreement 
substitute the rostered day off the employee is to take for 
another day. 

12. —Overtime. 
(1) The provisions of this subclause shall apply to all 

employees other than those engaged on continuous shift 
work. 

(a) Subject to the provisions of this subclause all work 
done beyond the ordinary working hours on any 
day, Monday to Friday inclusive and Saturday up 
to 12 noon, shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

(b) Work done on Saturdays after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(c) Work done on any day prescribed as a holiday 
pursuant to Clause 15. —Public Holidays of this 
award shall be paid for at the rate of double time 
and one half. 

(d) In computing overtime each day shall stand alone, 
but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall for the purpose of this 
subclause be deemed to be part of the previous 
day's work. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work: 

(i) Subject to the provisions of paragraph (2Xb), all 
time worked in excess of or outside the ordinary 
working hours, or on a shift other than a rostered 
shift, shall be paid for at the rate of double time. 

(ii) All work performed in excess of or outside 
ordinary hours on any day that is prescribed as a 
holiday by Clause 15. —Public Holidays of this 
award shall be paid for at the rate of double time 
and one half. 

(b) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates: 

(i) If it is due to private arrangements between the 
employees themselves; or 

(ii) If it does not exceed two hours and is due to a 
relieving employee not coming on duty at the 
proper time. 

(3) (a) The provisions of this subclause apply to all 
employees: 

(i) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that an 
employee has at least ten consecutive hours off 
duty between the work of successive days. 

(ii) An employee who works so much overtime 
between the termination of the employee's ordi- 
nary hours of work on one day and the commence- 
ment of the employee's ordinary hours of work on 
the next day that the employee has not had at least 

ten consecutive hours off duty between those 
times, shall, subject to this paragraph, be released 
after completion of such overtime until the 
employee has had ten consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of the company, such an 
employee resumes or continues work without 
having had such ten consecutive hours off duty, 
the employee shall be paid at double rates until the 
employee is released from duty for such period 
and the employee shall then be entitled to be 
absent until the employee has had ten consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(iv) Where an employee (other than an employee 
engaged on continuous shift work) is called into 
work on a Sunday or holiday preceding an 
ordinary working day, the employee shall wher- 
ever reasonably practicable, be given ten consecu- 
tive hours off duty before the employee's usual 
starting time on the next day. If this is not 
practicable, then the provisions of subparagraphs 
(ii) and (iii) of this paragraph will apply. 

(4) An employee required to work unplanned overtime 
and who has no personal means of transport, will be 
provided with transport to convey the employee home on 
completion of such overtime. 

(5) The company may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

The assignment of overtime by the company to an 
employee shall be based on specific work requirements and 
the practice of "one in, all in" overtime shall not apply. 

(6) Where an employee remains at work after the normal 
finishing time to complete a specific task, the employee may 
be redirected to a more urgent task. 

(7) Where an employee agrees to remain at work until a 
specified time, the employee may leave at that specified 
time even if redirected to other work. 

(8) No union or association party to this award, or 
employee or employees covered by this award shall in any 
way, whether directly or indirectly, be a party to or 
concerned in any ban, limitation, or restriction upon the 
working of overtime in accordance with the requirements of 
this clause. 

13.-Shift Work. 
(1) The provisions of this clause shall apply to shift work, 

whether continuous or otherwise. 
(2) (a) Where any particular process is carried out on 

shifts other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) he sequence of work shall not be deemed to be broken 
under the preceding paragraph of this subclause by reason 
of the fact that work on the process is not carried out on a 
Saturday or Sunday or any other day that the company 
observes a shut down for the purpose of allowing a 72 hour 
fortnight, five shift roster or on any holiday. 

(3) Where a shift commences at or after 9.00pm on any 
given day, the whole of that shift shall be deemed, for the 
purposes of this award, to have been worked on the 
following day. 

(4) (a) Subject to the provision of paragraphs (5)(a) and 
5(b) of this clause, a shift employee when on day, afternoon 
or night shift, shall be paid for such shift, an allowance of 
$14.00. 

(b) Employees engaged on the Off Peak Milling Roster 
shall be paid a shift allowance of $21.00 per shift. 

(5) (a) All work performed on a rostered shift, when the 
major portion of such shift falls on a Saturday, Sunday or 
a public holiday, shall be paid for as follows: 

(i) Saturday — at the rate of time and one half for the 
first two hours and double time thereafter. 



(ii) Sunday and Public Holidays —at the rate of 
double time. 

(b) These rates shall be paid in lieu of the shift allowance 
prescribed in paragraphs (4)(a) and (4)(b) of this clause. 

(6) A continuous shift employee who is not required to 
work on a public holiday which falls on the employee's 
rostered day off as per the shift roster, shall be paid eight 
hours' pay at the ordinary rate or by agreement with the 
company the employee may be granted a day's paid leave 
in lieu of payment. 

(7) Any part of the company's operations may be carried 
out on shifts, but before doing so shall give the union or 
unions concerned at least 7 days' notice of its intention to 
do so. Included in such notice shall be the starting and 
finishing times of the ordinary working hours of the 
respective shifts. 

(8) (a) Employees engaged as day or shift employees shall 
be given 7 days' notice of intention to change shifts. 

(b) Employees engaged as shift relief employees, shall be 
given 2 days' notice of intention to change shifts. 

14. —Annual Leave. 
(1) (a) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payments as prescribed by 
paragraph (l)(b) of this clause shall be allowed annually to 
an employee by the company after a period of twelve 
months' continuous service with the company. 

(b) (i) An employee going on leave shall either continue 
to be paid fortnightly or shall be paid in advance the wages 
the employee would have received in respect of the ordinary 
time the employee would have worked had the employee not 
been on leave during the relevant period. 

(ii) Subject to paragraph (l)(c) of this clause, an employee 
shall, where applicable, have the amount of wages payable 
for annual leave calculated by including the following: 

(aa) The rate of wage prescribed for work in ordinary 
time by this award. 

(bb) Subject to subparagraph (l)(c)(ii) of this clause, 
the rate of wage prescribed for work in ordinary 
time by Clause 13 —Shift Work, of this award, 
shall be according to the employee's roster or 
projected roster, including Saturday and Sunday 
shifts. 

(c) In addition to the payment prescribed in paragraph 
(l)(b) of this clause, an employee shall receive a loading 
calculated on the rate of wage prescribed by that paragraph. 
This loading shall be as follows: 

(i) Day Employees: 
An employee who would have worked on day 

work had the employee not been on leave—a 
loading of 17.5 per cent 

(ii) Shift Employees: 
An employee who would have worked on shift 

work had the employee not been on leave—a 
loading of 17.5 per cent Provided that where the 
employee would have received shift loadings and 
payments prescribed by Clause 13. —Shift Work 
of this award, had the employee not been on leave 
during the relevant period and such loadings and 
payment would have entitled the employee to a 
greater amount than the loading of 17.5 per cent, 
then the shift loadings and payments shall be 
added to the rate of wage prescribed by placitum 
(l)(a)(ii)(aa) of this clause in lieu of the 17.5 per 
cent loading. Provided further, that if the shift 
loadings would have entitled the employee to a 
lesser amount than the loading of 17.5 per cent 
then such loading of 17.5 per cent shall be added 
to the rate of wage prescribed by paragraph (l)(a) 
of this clause but not including placitum 
(l)(b)(ii)(bb) of this clause in lieu of the shift 
loadings and the said payment. 

(d) Except as provided in subclause (4) of this clause, the 
loading prescribed by paragraph (c) shall not apply to 
proportionate leave on termination. 

(2) A continuous shift employee shall be allowed one 
week's leave in addition to the leave to which the employee 
is otherwise entitled under this clause. Where the continuous 
shift employee has been employed on continuous shift for 
less than 12 months the employee shall be entitled to 
additional annual leave at the rate of one twelfth of a week's 
leave for each completed month so engaged on continuous 
shift work. 

(3) (a) An employee whose employment terminates after 
the employee has completed a twelve monthly qualifying 
period and who has not been allowed the leave prescribed 
under this clause in respect of that qualifying period shall 
be given payment as prescribed by paragraphs (l)(b) and 
(l)(c) of this clause in lieu of that leave or, in the case of 
which subclauses (7), (8) or (9) of this clause applies, in lieu 
of so much of that leave as has not been allowed unless: 

(i) the employee has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which the employee has been 
dismissed occurred prior to the completion of that 
qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves the employment or the employment is terminated by 
the company through no fault of the employee, the employee 
shall be paid 2.7692 hours' pay at the rate of wage prescribed 
by paragraph (l)(b) of this clause, divided by seventy two, 
in respect of each completed week of continuous service. 

(4) If any holiday as prescribed by Clause 15. —Public 
Holidays of this award falls within an employee's period of 
annual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Any time in respect of which an employee is absent 
from work, except time for which he/she is entitled to claim 
sick pay or time spent on holidays, annual leave or 
bereavement leave, as prescribed by this award, shall not 
count for the purpose of determining the employee's right 
to annual leave. 

(6) In the event of an employee being employed by the 
company for a portion only of a year, the employee shall 
only be entitled —subject to subclause (3) of this clause —to 
such leave on full pay as is proportionate to the employee's 
length of service during that period with the company, and 
if such leave is not equal to the leave given to the other 
employees the employee shall not be entitled to work or pay 
whilst the employees of the company are on leave on full 
pay. 

(7) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods, then one of those two periods must be 
at least three consecutive weeks. Provided that if the 
company and the employee so agree then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

(8) An employee may with the consent of the company, 
take short-term annual leave not exceeding five days in any 
calendar year, at a time, or times, separate from any of the 
periods as prescribed by this clause. 

(9) Where the company closes down the business, or a 
section or sections thereof, for the purposes of allowing 
annual leave to all or the bulk of the employees in the 
business, or section or sections concerned, the following 
provisions shall apply: 

(a) The company may, by giving not less than one 
month's notice of the intention so to do, stand off 
for the duration of the close down all employees 
in the business or section or sections concerned 
and hold discussions with the union(s) and 
employee(s) concerned. 

(b) The company may close down the business for 
one or two separate periods for the purpose of 
granting annual leave in accordance with this 
subclause. If the company closes down the 
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business in two separate periods one of those 
periods shall be at least three consecutive weeks. 
Provided that where the majority of the employees 
in the business or section or sections concerned 
agree, the company may close down the business 
in accordance with this subclause in two separate 
periods neither of which is of at least three 
consecutive weeks, or in three separate periods. In 
such cases the company shall advise the employ- 
ees concerned of the proposed date of each close 
down before asking them for their agreement. 

15. —Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall be allowed as holidays without deduction of pay: New 
Year's Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this paragraph. 

(b) When any of the days mentioned in paragraph (l)(a) 
falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or on a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each case, the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the company may be closed, in which case 
an employee need not attend for duty and payment may be 
deducted but if work be done, ordinary rates of pay shall 
apply. 

(3) For an employee to obtain payment for a holiday as 
prescribed by this clause, the employee shall have worked 
as required by the company, on the working day immedi- 
ately before and the working day immediately after such a 
holiday or has been absent with the permission of the 
company or on leave as provided for in this award. 

16. —Long Service Leave. 
Subject to the additional provisions of this clause, the 

long service leave provisions as contained in Volume 69 of 
the Western Australian Industrial Gazette at pages 1-4 
inclusive shall apply to all employees bound by this award. 

(1) Long service leave shall accrue at 3.9 hours per 
month. 

(2) 13 weeks may be taken after 10 years of service. 
(3) 9 weeks (pro rata) may be taken after 7 years of 

service. 
(4) Payment will be at the ordinary rate of pay an 

employee was earning prior to commencing leave. 
(5) Pro rata entitlement will be paid in full on 

termination or death or in any other circumstance 
other than dismissal for serious misconduct. 

(6) Leave shall be given and taken at a time mutually 
agreed between the company and the employee. 

(7) For each completed year of service commencing 
before 1 October 1980, the amount of leave 
accrued shall be proportional to thirteen weeks for 
fifteen years' service. 

17. —Sick Leave. 
(1) An employee who is unable to attend or remain at 

his/her place of employment during the ordinary working 
hours of work by reason of personal ill health or injury, shall 
be entitled to payment during such absence for the actual 
ordinary hours absent in accordance with the following 
provisions: 

(a) Entitlement to payment shall accrue at the rate of 
0.75 days for each completed month of service 
with the company. 

(b) If in the first or successive years of service with 
the company an employee is absent on the grounds 
of personal ill health or injury for a period longer 
than the employee's entitlement to paid sick leave, 

payment may be adjusted at the end of that year 
of service, or at the time the employee's services 
terminate, if before the end of that year of service, 
to the extent that the employee has become 
entitled to further paid sick leave during that year 
of service. 

(2) Sick leave shall accumulate from year to year for all 
years of continuous service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall notify the company of the 
employee's inability to attend for work due to sickness, the 
nature of the employee's illness and the estimated duration 
of the absence prior to the commencement for the normal 
day's work unless this is impractical. Provided that where 
such notification is impractical, the employee must notify 
the company within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to any 
employee who fails to produce a certificate from a doctor 
dated at the time of the absence, or fails to supply such other 
proof of the illness or injury as the company may reasonably 
require, provided that the employee shall be required to 
produce a certificate from a doctor with respect to all 
absences after a total of four days in each year of service. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when the 
employee is absent on annual leave and the employee may 
apply for and the company shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to the employee's place of residence or a 
hospital as a result of his/her personal ill health or injury for 
a period of seven consecutive days or more and the 
employee produces a certificate from a doctor stating that 
the employee was so confined. Provided that the provisions 
of this paragraph do not relieve the employee of the 
obligation to advise the company in accordance with 
subclause (3) of this clause if the employee is unable to 
attend for work on the next working day following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time the employee proceeded 
on annual leave and shall not be made with respect to 
fraction of a day. 

(d) Where paid sick leave has been granted by the 
company in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the company and the employee, 
or failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
14. —Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 14.— Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 69 of the Western Australian Industrial Gazette at 
pages 1-4, the sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the company and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act, nor to the 
employee whose injury or illness is the result of the 
employee's own misconduct. 
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(8) (a) An employee's unused accumulated sick leave 
shall be paid in full to the employee (or their executor) on 
termination other than for misconduct. 

(b) Sick leave accumulation for the purpose of payout as 
prescribed by this subclause is determined as follows: 

For service up to 30 April - 4.5 days per annum. 
1977 
For service from 1 May — 8 days per annum. 
1977 
For service from 1 October — 9 days per annum. 
1980 

(9) Provided 5 years' sick leave entitlement is maintained 
at all times, an employee may claim payment for all 
additional accumulated sick leave. 

18. —Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to the company of a certificate from a doctor stating the 
presumed date of the employee's confinement, be entitled 
to maternity leave provided that the employee has had not 
less than 12 months' continuous service with the company 
immediately preceding the date upon which the employee 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time/temporary 

employee. 
(b) Maternity leave shall mean unpaid maternity 

leave. 
(2) Period of Leave and Commencement of Leave: 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) The employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to the company stating the presumed 
date of confinement. 

(c) The employee shall give not less than four weeks' 
notice in writing to the company of the date upon 
which the employee proposes to commence 
maternity leave, stating the period of leave to be 
taken. 

(d) The employee shall not be in breach of this 
agreement as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure is 
occasioned by the confinement occurring earlier 
than the presumed date. 

(3) Transfer to a Safer Job: 
(a) Where in the opinion of a doctor, illness or risks 

arising out of the pregnancy or hazards connected 
with the work assigned to the employee make it 
inadvisable for the employee to continue at her 
present work, the employee shall, if the company 
deems it practicable, be transferred to a safe job 
at the rate and on the conditions attaching to that 
job until the commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the 
employee may, or the company may require the 
employee to, take leave for such period as is 
certified necessary by a doctor. Such leave shall 
be treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, with the agreement of the 
company, by the employee giving not less than 14 
days' notice in writing stating the period by which 
the leave is requested to be lengthened. 

(b) The period of leave may, with the consent of the 
company, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is requested to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the company which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the company that the employee desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) the employee shall be entitled to such period 
of unpaid leave (to be known as special 
maternity leave) as a doctor certifies as 
necessary before the employee returns to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement the employee shall 
be entitled, either in lieu of or in addition to 
special maternity leave, to such paid sick 
leave as to which the employee is then 
entitled and which a doctor certifies as 
necessary before the employee returns to 
work. 

(b) Where the employee not then on maternity leave 
suffers illness related to the employee's preg- 
nancy, the employee may take such paid sick 
leave as to which the employee is then entitled and 
such further unpaid leave (to be known as special 
maternity leave) as a doctor certifies as necessary 
before the employee's return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (9), (10) and (11) 
hereof, maternity leave shall include special 
maternity leave. 

(7) Return to Work: 
The employee returning to work after the completion of 

a period of leave taken pursuant to this subclause shall be 
entitled to the position which the employee held immedi- 
ately before proceeding on such leave or, in the case of the 
employee who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position the employee 
held immediately before such transfer. 

(8) Where such position no longer exists but there are 
other positions available, for which the employee is 
qualified and the duties of which the employee is capable 
of performing, the employee shall be entitled to a position 
as nearly comparable in status and salary or wage to that of 
the employee's former position. 

(9) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) The employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which the 
employee is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to the employee 
during the employee's absence on maternity leave. 
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(10) Effect of Maternity Leave on Employment: 
Notwithstanding any agreement or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of the employee but shall not be taken 
into account in calculating the period of service for any 
purpose of this award. 

(11) Termination of Employment: 
(a) The employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) The company shall not terminate the employment 
of an employee on the grounds of the employee's 
pregnancy or of the employee's absence on 
maternity leave, but otherwise the rights of the 
company in relation to termination of employment 
are not hereby affected. 

(12) Return to Work After Maternity Leave: 
(a) The employee shall confirm to the company the 

intention of returning to work by notice in writing 
to the company given not less than four weeks 
prior to the expiration of the employee's period of 
maternity leave. 

(b) The employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which the employee 
held immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position which the employee 
held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which the employee is 
capable of performing, the employee shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of the employee's 
former position. 

(13) Replacement Employee: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the company engages a replacement 
employee under this subclause, the company shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before the company engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the company shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the company to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where the employee's employment continues 
beyond the 12 months' qualifying period. 

19. —Paternity Leave. 
(1) On the birth of a child, the father shall be allowed 1 

day's leave with pay; however this clause shall not apply 
when the period of entitlement to paternity leave coincides 
with any other period of entitlement to leave or rostered days 
off. 

(2) Upon written application by the father, additional 
paternity leave may be granted up to a maximum of 5 days. 
Payment for such leave is at the discretion of the Works 
Manager. 

20. — Bereavement Leave. 
(1) (a) On the death of a spouse, father, mother, brother, 

sister, child, step-child, father-in-law, or mother-in-law an 
employee shall be entitled on notice to leave without 

deduction of pay, for a period not exceeding the number of 
hours worked by the employee in five ordinary days' work. 
This clause shall have no operation while the period of 
entitlement to bereavement leave coincides with any period 
of entitlement to leave. 

(b) For the purpose of this clause, the word spouse shall 
include a person who lives with the employee as a de facto 
wife or husband. 

(2) Upon written application by the employee, additional 
bereavement leave may be granted up to a maximum of 5 
days. Payment for such leave is at the discretion of the 
Works Manager. 

21. —Time and Wages Records. 
(1) The company shall keep a time and wages record for 

six years showing the name and address, age if under 21, 
classifications, hours worked each day, and wages and 
allowances paid fortnightly for each employee. Any system 
of automatic recording by means of machine shall be 
deemed to comply with the provision to the extent of the 
information recorded. 

(2) The time and wages records shall be open for 
inspection by a duly accredited official of a union 
respondent to this award during the usual office hours of the 
company and the duly accredited official shall be allowed 
to take extracts therefrom. 

22. —Right of Entry and Interviewing Employees. 
Subject to the observation of the security and safety 

requirements in force: 
(1) On notifying the company on arrival at site, an 

accredited representative of a union respondent to 
this award shall be permitted to interview employ- 
ees on the business premises of the company. 

(2) In the case of a disagreement existing or antici- 
pated concerning any of the provisions of this 
award, an accredited representative of a union 
respondent to this award, on notifying the com- 
pany, shall be permitted to enter the business 
premises of the company to view the work subject 
of any such disagreement but shall not interfere in 
any way with the carrying out of such work. 

23. —Union Notices. 
A suitable notice board shall be available for the posting 

of union notices. 

24. —Copy of Award. 
A copy of this award shall be made available to any 

employee upon commencement or upon request to the 
employee's supervisor. 

25. — Change to Work Practice. 
(1) Where the company has made a definite decision to 

introduce major changes that will not lead to job loss but 
which are likely to have significant effect on employees, the 
company shall notify the employees concerned, their Shop 
Steward and the Consultative Committee. 

(2) If such change is for the purpose of reducing job 
numbers, then Clause 26. — Redundancy of this award shall 
apply. 

(3) Employees do have the right to improve their skills 
and this will be encouraged and assisted by the company 
through the Consultative Committee. This Committee will 
consist of company and employee representatives and will 
oversee the development of career paths and the necessary 
training. 

(4) No employee shall be victimised in any way through 
not undertaking additional training. 

26. —Redundancy. 
(1) When the company has made a definite decision that 

may lead to the redundancy of an employee or group of 
employees, the company will give three months' notice and 
hold discussions with the employee(s) and union(s) con- 
cerned. 
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(2) The company and the relevant union(s) shall discuss 
which individual employee or group of employees shall be 
made redundant in any particular case: 

(a) Where there are job redundancies, the company 
will, in the first instance, call for volunteers within 
the department. 

(b) If there are the exact number of volunteers, the 
company reserves the right to negotiate during the 
3 month period an acceptable agreement as to the 
actual persons to be made redundant. 

(c) If there are too many volunteers, redundancies (the 
persons to be made redundant) will be by 
agreement between the company and the union(s). 

(d) If there are insufficient volunteers the company is 
prepared to discuss with the union(s) transfers or 
natural attrition, but with the ultimate requirement 
of achieving the necessary reductions in the 
number of employees arising from commercial 
necessity. 

(3) "Week's Pay" is defined as the ordinary weekly rate 
of wage for the employee concerned which is the em- 
ployee's 36 hour award rate of pay. 

(4) Notice of Termination or Payment in Lieu: 
(a) Period of Continuous Service Period of Notice 

1 year or less 2 weeks 
1 year but less than 3 years 3 weeks 
3 years but less than 5 years 4 weeks 
5 years and over 5 weeks. 

Provided that an employee with 2 years' 
continuous service and who is over 45 years of age 
at the time the notice is given, shall be entitled to 
an additional week's notice or payment in lieu of 
such notice. Should an employee resign before the 
expiration of the period of notice, the employee 
shall not be entitled to payment in lieu of the 
period of notice outstanding. 

(b) The notice of termination as provided in paragraph 
(a) hereof may be concurrent with the 3 months' 
notice of intention as prescribed by subclause (1) 
of this clause. 

(5) Severance Pay: 
In addition to the notice as detailed in subclause (1) of this 

clause, the employee shall receive the following severance 
pay: 

Period of Continuous Service Severance Pay 
Less than 1 year 4 weeks 
1 year but less than 2 years 5 weeks 
2 years but less than 3 years 7 weeks 
3 years but less than 4 years 8 weeks 
4 years but less than 5 years 9 weeks 
5 years 10 weeks. 

For each additional year of service over 5 years, or part 
thereof (completed months only), the following additional 
amounts shall apply: 

For employees less than 2.0 weeks per additional 
45 years of age at the date year of service 
of termination 
From 45 years and less 2.5 weeks per additional 
than 50 years of age year of service 
50 years of age and over 3.0 weeks per additional 

year of service. 
(6) Other Payments: 

(a) Outstanding Annual Leave and Loading: 
All outstanding annual leave and loading shall 

be paid on termination. 
(b) Accumulated Sick Leave: 

An employee on termination shall be paid 
100% of unused accumulated sick leave. 

(c) Long Service Leave: 
Pro Rata Long Service Leave shall be payable 

to all employees who have completed five 
continuous years of service. 

(d) Superannuation benefits payable on termination 
will be the sum of the following: 

(i) The accumulation as at 30 June preceding the 
date of termination. 

(ii) The employee's contributions since 30 June. 
(iii) The company's contributions since 30 June. 
(iv) The fund earnings on (i), (ii) and (iii) from 

30 June to the date of termination, as 
calculated by the Fund Actuary. 

(e) Wages shall be paid up to the date of termination. 
(7) Transfer to Other Position: 
Where an employee is transferred to a lower paid position, 

the employee shall be entitled to 8 weeks' notice of transfer 
or the payment in lieu of notice of an amount equal to the 
difference between the former ordinary weekly rate and the 
new lower ordinary weekly rate for the number of weeks of 
notice still outstanding. 

(8) Time Off During Notice Period: 
(a) Where an employee has been given notice, the 

employee shall be entitled to leave of absence for 
a maximum of 8 ordinary hours per week of notice 
to seek other employment, without loss of pay and 
to be taken at a time that is mutually convenient 
to both parties. 

(b) When an employee has been allowed this leave for 
more than one day during the period of notice, the 
company can request proof of attendance at an 
interview (a Statutory Declaration will be suffi- 
cient) or the employee shall not be paid the 
subsequent absence if proof is not produced. 

(9) Application of Clause: 
This clause shall not apply to employees dismissed for 

misconduct, malingering, inefficiency or neglect of duty. 

27. — Superannuation. 
(1) Cockburn Cement Superannuation Scheme: 
Membership is limited in this scheme to employees 

employed by the company on or before 18 May 1990. The 
rate of contribution will be as follows: 

(a) The basic level of employee's contribution shall 
be $12.20 per fortnight. 

(b) An optional level of contribution is available to an 
employee; this being the basic level of contribu- 
tion in (a) above plus $2.10 per fortnight. 

(c) The company's rate of contribution will be 1.5 
times that of the employee. 

(2) Productivity Superannuation Scheme: 
(a) Subject to paragraph (b) of this subclause, an 

employee shall have paid a contribution to one of 
the following Superannuation Schemes as se- 
lected by the employee: 
CCL Employee's Scheme 
Westscheme 
AWU 
MUST 
CARE 
Lifetrack. 

(b) (i) Subject to subparagraph (ii) of this subclause, 
the contribution will be at the rate of 4% 
ordinary time earnings defined in subpara- 
graph (2)(b)(ii) of this clause with a further 
1% from the first pay period to commence on 
or after 30th October 1992 and a further 1% 
from the first pay period to commence on or 
after 30th October 1993. 

(ii) Ordinary time earnings is defined as the all 
purpose rate, including shift allowance, 
weekend and public holiday penalties, for all 
ordinary time worked. 

(c) Superannuation contributions shall not be paid 
during periods of unpaid leave. 
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28. — Disputes Settlement Procedure. 
(1) The disputes settlement procedure is designed to 

prevent and reduce any disputes which are liable to cause 
stoppages of work and loss of earnings and it is agreed 
between the parties that every endeavour will be made to 
amicably settle any dispute which may arise. 

(2) Where any dispute or grievance arises, the following 
procedures shall apply: 

(a) The company and the unions commit themselves 
to maintain the status quo, not to take any 
industrial action during the course of the Disputes 
Settlement Procedure. 

(b) Any employee and/or their Shop Steward is 
entitled to and shall raise the matter with the 
appropriate foreman or supervisor. 

(c) If the matter remains unresolved, the employee 
and/or their Shop Steward shall discuss the matter 
with the department head. 

(3) (a) If the matter remains unresolved, the Shop Steward 
shall be provided with facilities to make contact with an 
official of the relevant union and a meeting shall take place 
forthwith or within 24 hours between the union official, 
employee and his/her Shop Steward and the Works Manager 
or his/her representative. 

(b) If the matter still remains unresolved then over a 
period of 48 hours, negotiations will continue with union 
officials, employee and/or Shop Steward and senior man- 
agement and other company representatives for the purpose 
of settling the grievance, dispute or claim. 

(4) The unions and their members will not take any 
industrial action during the course of the subclauses (2) to 
(3) above. Where the unions and their members believe that 
the final response of the company, following the exhaustion 
of all the procedures is unsatisfactory, they reserve their 
right to take industrial action. 

(5) Nothing in this procedure shall: 
(a) Preclude either party notifying the Western Aus- 

tralian Industrial Relations Commission. 
(b) Preclude an employee from refusing to work 

where he/she has reasonable grounds to believe 
that to continue to work would expose him/her or 
any other person to a risk of imminent and serious 
injury or imminent and serious harm to his/her 
health. 

Such an employee will accept alternative work 
as directed. 

(c) Apply to disputes that are the result of decisions 
of the Trades and Labor Council of Western 
Australia or the Australian Council of Trade 
Unions that are to apply on a state or nationwide 
basis, or disputes that are the result of political or 
social questions being policy of the union(s) or 
matters affecting the union membership nationally 
or are the consequence of government policy or 
direction. 

(6) In the event of an employee being subject to 
disciplinary action for serious and/or willful misconduct, the 
company shall notify the relevant Shop Steward and union 
official as soon as possible. The union may give notification 
within 24 hours to the company if it is contended by the 
union that there are reasons why the action is unjustified. 

(7) If any of the procedures referred to above do not take 
place in the specified time as a result of the failure by one 
party to comply with its obligations under this procedure, 
then the other party is relieved of its responsibility under this 
procedure. 

(8) Notwithstanding the processes allowed for in this 
clause, the parties are committed to resolving the dispute 
within five working days. 

29. —Workplace Behaviour and Performance. 
(1) General: 
Sometimes the behaviour or performance of an employee 

in the workplace is unsatisfactory to the company, and also 
in some cases to other employees. The following guidelines 

and procedures are to be applied in order to address and 
rectify such situations. The underlying principles to be 
observed are: 

— The employee is responsible for his/her own 
behaviour and performance. 

— Counselling and corrective action are preferable to 
sanctions or punishment. 

If an employee's workplace behaviour or performance is 
adversely affected by personal problems outside of work, the 
company will view the situation sympathetically, taking 
each case on its merits, provided the employee is committed 
to improvement and is making satisfactory progress in that 
direction. However, the company's concern is focussed on 
workplace behaviour and performance, not on the private 
life of an employee. 

The contract of employment is a two-sided matter. The 
employee has the right to be paid in accordance with this 
award, and has the expectation of continuing employment. 
In return, the employee has a duty to the company to carry 
out his/her work to the best of his/her ability, with 
reasonable care and skill. This includes following lawful 
instructions given by the company's managers, supervisors 
and foremen relating to the performance of his/her work. 

In some cases of unsatisfactory behaviour or performance, 
supervisors and foremen are expected to act promptly and 
to ensure that the employee is fairly treated. Any action that 
is needed must be taken immediately following any 
investigation carried out. 

All facts must be recorded on an Employee Report Form. 
If a supervisor gives an employee a warning, the 

supervisor must advise the department head. 
If a supervisor thinks that an employee's act amounts to 

serious misconduct, the supervisor should suspend the 
employee on full pay and advise the department head or the 
Works Manager. 

These procedures must be carried out when dealing with 
any workplace behavioural problem, whether or not a staff 
member or witness is present. 

(2) Dismissal: 
Termination of a person's employment by the company 

is a very serious matter and must not happen without proper 
respect for the individual's rights. 

In broad terms, the events which may lead to dismissal 
of an employee fall into one of two classes: 

— Unsatisfactory performance of duties or repeated 
breaches of company procedures and regulations. 

— Serious misconduct resulting in summary dis- 
missal. 

In all cases, care must be taken to ensure that the 
employee's rights are respected. Therefore the following 
procedures must be followed, and they must be followed 
promptly and quickly. Delay and secretiveness cause 
suspicion and delay can be seen as acceptance of the breach. 

Most of the actions required will be initiated by foremen 
or supervisors because day-to-day running of the company 
is in their hands. 

(a) Unsatisfactory performance or repeated breaches 
of company procedures and regulations: 

If an employee cannot perform his/her work to 
the company's satisfaction, it is not practicable to 
continue with the employment. 

The performance of new employees must be 
reviewed during the first three months of employ- 
ment and the assessment discussed with the 
employee and recorded. 

The company may be dissatisfied due to lack 
of skill and/or application or continued refusal to 
comply with company rules and regulations. In 
either case, the employee must be told quite 
clearly of his/her shortcomings, helped to over- 
come them and warned that if his/her performance 
or attitude does not improve, his/her employment 
may be terminated. Such warnings must be 
recorded in writing. 
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Repeated breaches of company regulations may 
result in dismissal. 

(b) Serious Misconduct is an intentional and self- 
willed action, so serious that it is a breach of the 
basic contract of employment, for example: 

— theft or fraud, 
— violence or brawling, 
— sexual or physical assault, 
— repeated or serious violation of safety or 

other rules, 
— conduct resulting in damage or loss of 

company property, 
— failure to carry out a lawful and reasonable 

order relating to his/her work or conduct 
whilst on the company's premises, 

— sleeping on duty, 
— intoxication or drunkenness on duty. 
An employee when suspended from duty should 

remain in the supervisor's office to discuss the 
matter with the department head. 

If a suspension occurs on a "Back Shift", the 
employee should be sent home and told to report 
to the department head at 7.30am the next working 
day for the matter to be investigated. 

The supervisor should tell the employee that 
he/she is entitled to have his/her Shop Steward, or 
someone of the employee's choice, present during 
the investigation. 

On "Back Shift", the employee is to be told of 
his/her entitlement before he/she is sent home. 

If the employee wishes to have a Shop Steward 
or some other person present, the supervisor 
should arrange this, advising the Shop Steward etc 
of the details of the incident and the date and time 
for the investigation to resolve the question. 

(3) Authority for Dismissal: 
If dismissal is warranted, it must first be authorised by the 

department head after consultation with the Works Manager. 
(4) Written Records: 
It is important that clear records (which are to be made 

available to the employee) are kept on the employee's 
personal file (retained in the Personnel Department). When 
an employee has been dismissed, all relevant records will 
be kept by the company. 

Form CCL 521 "Employee Report" is to be completed. 
Other relevant documents used in the investigation and the 
papers relevant to the incident and any statements obtained 
from witnesses should be attached to the form. 

(5) Definitions: 
Back Shift means the hours outside of the normal working 

hours of 7.00am to 3.30pm, Monday to Friday, and includes 
weekends, major Rostered Days Off (RDO's), public 
holidays and any close down of the employee's section 
under subclause (9) of Clause 14.— Annual Leave. 

Department head means the head of the department in 
which the employee is employed; on Back Shift, weekends 
and major RDO's, this is normally the Duty Officer 
(Production). 

Supervisor means the employee's direct foreman or 
supervisor, including the shift engineer. 

30. —Morning and Meal Break. 
(1) The morning break shall consist of 10 minutes only 

including travelling to and from the crib room. Such break 
shall be taken at a time mutually agreed upon and if 
necessary in relays. 

(2) An employee shall not be compelled to work for more 
than 5 hours without a meal interval. 

(3) When an employee is required for duty during the 
employee's normal meal break and the normal meal break 
is thereby postponed past the fifth hour the employee shall 
be paid at overtime rates until the meal break is taken. 

(4) An employee required to work 12 hour shifts shall 
have 2 twenty minute paid meal breaks. Breaks shall be 
taken at a time mutually agreed upon and if necessary in 
relays, but shall not involve a cessation of the operation. 

(5) An employee required to work overtime for more than 
two hours shall be supplied with a meal by the company or 
be paid $6.00 for a meal and, if owing to the amount of 
overtime worked after a further 4 hours a second or 
subsequent meal is required, the employee shall be supplied 
with each such meal by the company or be paid $4.00 for 
each meal so required. 

The provisions of this subclause do not apply in respect 
of any period of overtime for which the employee has been 
notified of the requirement on the previous day or earlier. 

(6) An employee shall be allowed each day an unpaid 
meal break of 30 minutes to commence at any time between 
the fourth and fifth hour of the employee's ordinary hours 
of employment. 

(7) An employee required to work continuous shift work 
shall have 1 twenty minute paid meal break per shift. 

31.-Call Out. 
(1) The provisions of this subclause shall apply to all 

employees recalled to work: 
(a) An employee who after leaving work is recalled 

to work, between the ninth and second hour before 
the employee's normal start time, shall wherever 
reasonably practicable be given 10 consecutive 
hours off duty from the completion of the call out 
or last call out to the commencement of the 
employee's ordinary hours of work on the next 
day. 

(b) Where it is reasonably practical to give the 
employee 10 consecutive hours off duty as 
prescribed by subparagraph (3)(a)(i) of Clause 
12. —Overtime, the employee shall be paid at 
double time until released from duty and shall then 
be entitled to be absent for such a period of 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) Subject to subparagraph (3)(a)(iv) of Clause 
12. —Overtime, when an employee is recalled to 
work after leaving the job: 

(i) The employee shall be paid at least 4 hours 
at overtime rates. 

(ii) The employee shall be paid one hour at 
overtime rates for time spent travelling to and 
from work. 

(d) Where an employee is recalled to work 2 hours or 
less before the employee's commencement of 
ordinary hours of work for that day: 

(i) The employee shall be paid at overtime rates 
until his/her normal commencement time. 

(ii) The employee shall continue working to the 
employee's normal start time of ordinary 
hours for that day and shall continue working 
to the finish of ordinary hours. 

(iii) The employee shall not be entitled to 10 
consecutive hours off duty without loss of 
ordinary pay. 

(iv) The provisions of this paragraph shall not 
apply to an employee or group of employees 
regularly rostered to return to work to 
perform a specific job. 

(v) The employee shall be paid 1 hour of 
travelling time at overtime rates. 

(2) Provided the work to be done is defined at the time 
of the call, the employee will attend to any further 
breakdowns that occur during that call-out. 

32. — Shutdown, Planned or Emergency. 
(1) This clause is to cover planned or emergency work on 

plant and equipment by employees who are employed as day 
employees. 
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(2) Notice: 
(a) The company will endeavour to give at least 48 

hours' notice of transfer to temporary or casual 
night work, but wherever possible a greater period 
of notice will be given. 

(b) When the occasion arises that 48 hours' notice of 
transfer to night work is not given the following 
will be paid in addition: 
Less than 24 hours' — 8 hours ordinary time 
notice for each of the first 2 

nights worked. 
More than 24 hours— 8 hours' ordinary time 
less than 48 hours' no- for the first night 
tice worked. 

(3) Payment Night Work: 
(a) Monday to Friday 

(i) 1 to 7 days: the first 2 hours at time and one 
half and the balance at double time. 

(ii) 8 days and onwards: the first 10 hours at time 
and one half and the balance at double time. 

(4) Shutdown, Planned or Emergency Maintenance 
Allowance: 

An allowance equal to the current shift allowance will be 
paid as follows: 

(a) Night Work: 
The allowance will be payable to an employee 

from the 8th day of the night work (excluding 
weekends) he/she is employed on. 

(b) Rotating Work: 
When there is the requirement for a rotating day 

and night work to be worked, this allowance will 
be paid to the day employee for the duration of the 
rotating day and night work. 

33. —Trade Union Training Leave. 
(1) Paid leave for the attendance at recognised Trade 

Union Training courses shall be allowed for 1 representative 
of each union, for the duration of the course, up to a 
maximum of 5 days per calendar year. 

(2) Leave for courses in excess of 5 days per union may 
be approved at the discretion of the Works Manager. 

(3) When a rostered day off or a public holiday falls 
during the duration of a course, a day in lieu of that day will 
not be given. 

34. —Special Rates and Provisions. 
(1) Use of Private Vehicle for Company Business: 
When an employee is required and authorised to use the 

employee's own vehicle in the course of the employee's 
employment, the employee shall be paid an allowance as 
determined by the company from time to time and which 
shall not be less than general award standards. 

(2) Travelling to Work at Other Locations: 
(a) Where an employee is required to temporarily 

work away from South Coogee or Woodman 
Point, any time spent (which is in excess of the 
employee's normal travel time) in travelling to 
and from the employee's home to the temporary 
work place that is outside of the employee's 
ordinary hours shall be paid at ordinary time. 

(b) An employee to whom paragraph (a) of this 
subclause applies shall be reimbursed for all fares 
and accommodation costs incurred in travelling to 
and from the temporary work place. Provided that 
where permission is given for the employee to use 
the employee's private vehicle, the employee shall 
be paid such car allowances for the distance 
travelled that is in excess of his/her normal daily 
travel to and from home. South Coogee and 
Woodman Point or other such payment that is 
agreed between the employee and the company. 

(c) When an employee to whom paragraph (a) of this 
subclause applies, is unable to return home each 
night, the employee shall be provided with 
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suitable accommodation and meals at the expense 
of the company. 

(3) Electrical Licence Allowance: 
An Electrician-Special Class or an Electrical Fitter who 

holds and, in the course of his/her employment may be 
required to use a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant regulation in force on the 
28th day of February 1978 (as amended), under the 
Electricity Act 1945, shall be paid an allowance of $25.80 
per fortnight. 

(4) First Aid Certificate: 
An employee holding a current St John Ambulance 

Occupational First Aid Certificate or equivalent and who is 
appointed by the company to perform first aid duties, shall 
be paid $23.70 per fortnight. 

35. —Higher Duties. 
An employee engaged on duties carrying a higher rate 

than the employee's ordinary classification, shall be paid the 
higher rate for the time the employee is so engaged. When 
the employee is engaged on duties carrying a lower 
classification than the employee's ordinary classification, 
the employee shall continue to be paid at the employee's 
ordinary classification. 

Provided that these provisions shall not apply where an 
employee is performing duties for the sole purpose of 
training in accordance with the company's training pro- 
gramme. 

36. —Tea and Coffee. 
All employees shall have access to a cafe bar with tea and 

coffee facilities. 

37. —Washing Up Time. 
Sufficient time for washing up shall be allowed before 

breaks and finishing time. 

38. — Protective Clothing and Equipment. 
(1) (a) On commencement the company will supply 1 pair 

of safety boots to each employee and thereafter at 12 
monthly intervals. 

(b) If adverse working conditions in specific areas of the 
plant results in deterioration of safety boots in shorter 
periods, the company will consider issues of boots at shorter 
periods. 

(c) Safety shoes will be provided in lieu of safety boots 
where the company considers boots are not required. 

(2) An employee subjected to adverse weather conditions 
will be issued with a parka and good quality wet weather 
gear, marked with the company's name and logo. On issue, 
each employee will sign an acknowledgement receipt. 
Replacement issues will be on a two yearly basis or fair wear 
and tear. 

(3) (a) The company shall have available a sufficient 
supply of appropriate protective equipment. 

(b) The employee shall sign an acknowledgement when 
the employee receives an article of protective equipment and 
shall return that article to the company when the employee 
is finished using it or on leaving the company. 

(4) An article of protective equipment which has been 
used by the employee shall not be issued by the company 
to another employee until it has been effectively sterilised, 
but this subclause only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(5) (a) On request, the company will provide an employee 
with an order to obtain prescription (hardened) lenses 
according to his/her existing prescription. These lenses will 
be fitted to a standard safety frame that meets the SAA 
standard. 

(b) If an employee requires a consultation for updating 
his/her prescription, the cost of this shall be met by the 
employee. 

(c) If the employee who does not wear prescription 
spectacles considers corrective lenses are required, then the 
employee may consult the company doctor for the purpose 
of obtaining referral to an eye specialist. The cost of the 



consultation arising from such a referral shall be met by the 
employee. On presentation of the prescription to the 
company, the employee shall be issued with an order as 
described in paragraph (5)(a). 

(d) Where the employee terminates the contract of service 
with the company within six months of commencement, the 
cost of the prescription safety spectacles issued will be 
deducted from the employee's final pay. 

(e) Damaged prescription safety spectacles will be 
replaced by the company where, in the company's opinion, 
such damage is attributable to fair wear and tear. 

39. — Supply of Tools. 
The company will issue on a loan basis, a standard tool 

kit to all tradespersons on commencement of employment. 
Employees issued with the tool kits shall accept responsibil- 
ity for loss or damage (other than for reasonable wear and 
tear) and shall reimburse the company for the cost of such 
lost or damaged tools. On termination of employment, tool 
kits must be returned in full to the company in reasonable 
condition. The cost of missing or damaged items may be 
deducted from an employee's final wages. 

40. —Shop Stewards. 
(1) Shop Stewards shall have the support of the company 

to meet collectively and/or individually and/or as a 
committee with members and/or the company within 
working hours with respect to: 

(a) Matters within the company that may lead to 
industrial disputation. 

(b) Occupational health, safety and rehabilitation 
issues. 

(c) The payment of or enquiry about union dues. 
(2) Such endeavours shall be undertaken at a time or times 

mutually agreed upon between the Shop Steward and the 
supervisor/manager. 

(3) No Shop Steward will be victimised in any manner 
with respect to access to members or career advancement. 

41. —Jury Service. 
(1) An employee required to attend for jury service during 

ordinary working hours shall be reimbursed by the company 
an amount equal to the difference between the amount paid 
in respect of the attendance for such jury service and the 
amount the employee would have earned in respect of the 
employee's rostered ordinary working hours had the 
employee been at work. 

(2) The employee shall provide the company with proof 
of attendance on jury service, the duration of such 
attendance and the amount received in respect of such 
attendance. 

42. —Consultation. 
(1) Commitment to Consultation: 

The parties to this award are committed to working 
in a positive and co-operative manner to progress 
matters relating to award restructuring, training, work 
organisation, working conditions and the productivity 
and efficiency of the company's operations. 

The parties acknowledge that the key to successful 
restructuring lies with both the company and the 
employees thoroughly understanding the issues in- 
volved and participating equally in decision making 
processes. 

(2) Consultative Committee: 
(a) The parties to this award shall establish a 

Consultative Committee to progress matters in 
accordance with paragraph (b) hereof. 

The Committee shall comprise an equal number 
of employee and company representatives and 
shall be convened at the reasonable request of 
either party and the union officials may attend on 
request. 

(b) The Consultative Committee shall be responsible 
for: 

(i) Training: 
Developing a training programme com- 

prising both on the job and external training 
components and overseeing implementation 
of the same in accordance with Clause 
43. —Training and Reclassification. 

(ii) Classification Structure: 
Overseeing the implementation of the new 

classification structure including developing 
and refining the definitions and skill require- 
ments of each level. 

(iii) Reclassification: 
Assessing the skill levels of employees 

and any claims for reclassification in accor- 
dance with Clause 43. — Training and Reclas- 
sification. 

(iv) Work Requirements: 
Considering matters relating to changes in 

duties or work requirements arising from 
technological change, organisational change, 
the expansion and diversification of the 
company or any other matter which would 
impact on the company's work requirements, 

(v) Award Matters: 
Consider any variations to this award 

provided that: 
— such variations shall not affect provi- 

sions reflecting national standards re- 
cognised by the Western Australian 
Industrial Relations Commission; 

— the majority of employees concerned 
must genuinely agree; 

— no employee shall lose income as a 
result of the change; 

— the unions shall not unreasonably 
oppose such change; 

— any changes shall be subject to the 
approval of the Western Australian 
Industrial Relations Commission. 

(c) The parties shall establish procedural and admin- 
istrative arrangements to be applied to the 
operations of the Consultative Committee. 

(3) Union Delegates: 
Union delegates on the Consultative Committee shall be 

given assistance by the company to ensure their effective 
participation as follows: 

(a) On approval of the appropriate manager/supervi- 
sor, Consultative Committee delegates shall be 
granted time off with pay to prepare for and attend 
committee meetings. 

(b) Delegates required to undertake any approved 
committee work or functions outside of their 
ordinary hours of work shall be paid at the 
ordinary rate of pay for such work. 

(c) Delegates who are normally employed as continuous 
shift employees, when temporarily transferred to day 
work to participate in committee meetings, shall 
continue to be paid as continuous shift employees for 
the duration of the temporary transfer. 

(d) Paid leave for delegates to attend union approved 
meetings will be granted on agreement by the 
Works Manager. 

43. —Training and Reclassification. 
(1) Training: 
The parties to this award recognise that in order to 

increase the efficiency, productivity and competitiveness of 
the company, a greater commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to: 

(a) Developing a more highly skilled and flexible 
workforce. 
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(b) Providing employees with career opportunities 
through appropriate training to acquire additional 
skills. 

(c) Effective utilisation of skills acquired. 
(2) Training and career progression is based on the 

following principles: 
(a) All employees must have access to higher and 

broader skills if they so choose within the 
company's programme for skills enhancement. 

(b) The basis for advancement through a skills-based 
career path will be primarily through completion 
of training modules and/or demonstrate compe- 
tence. Advancement from one skill level to 
another shall be assessed on acquiring skills 
through practical and technical training. 

(c) To ensure that additional skills acquired by 
employees are maintained, the company shall 
ensure that such skills are utilised. 

(d) No employee shall be required to undertake 
training. Any employee who chooses not to 
undertake training shall not be disadvantaged. 

(3) Through consultation in accordance with Clause 
42. — Consultation, a training programme shall be developed 
consistent with: 

(a) The current and future skill needs of the company. 
(b) The size, structure and nature of the company's 

operation. 
(c) The need to develop vocational skills relevant to 

the company and to industry through courses 
conducted by accredited educational institution 
and providers. 

(4) Following the formulation of a training programme in 
accordance with subclause (3) hereof, the Consultative 
Committee shall be responsible for: 

(a) Identifying the availability of training courses and 
career opportunities for employees. 

(b) Disseminating information to employees on mat- 
ters regarding paragraph (a) hereof. 

(c) Recommending individual employees for training 
and reclassification. 

(d) Monitoring and advising management and em- 
ployees regarding the on-going effectiveness of 
the training. 

(5) Where it is agreed that employees undertake training 
in accordance with this clause, the following principles shall 
apply: 

(a) Where training is undertaken during ordinary 
working hours, the employee concerned shall not 
suffer any loss of pay. 

(b) Any costs associated with fees for prescribed 
courses and text books incurred in the undertaking 
of training shall be reimbursed by the company 
upon production of evidence of such expenditure. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause shall be 
reimbursed by the company. 

(6) Reclassification: 
Reclassification shall be in accordance with the following 

principles: 
(a) An employee's position in the classification 

structure shall be determined on the basis of their 
skill level and training and the availability of a 
vacancy. 

(b) Claims for reclassification to a higher level on the 
grounds that the employee possesses equivalent 
skill and knowledge gained through on the job 
experience shall be assessed by the Consultative 
Committee in accordance with Clause 42.— 
Consultation. 

44. —Liberty to Apply. 
(1) Nothing in this award shall operate to affect the right 

of a union party to it from applying in the prescribed manner 
to an Industrial Magistrate for the enforcement of any 

previous award, industrial agreement or order which may 
not have been provided to an employee. 

(2) The parties to this award reserve leave to apply to the 
Western Australian Industrial Relations Commission for the 
insertion of a new Classification Grade 9. 

(3) Liberty is reserved to the Federated Clerks Union of 
Australia, Industrial Union of Workers WA Branch to apply 
to the Western Australian Industrial Relations Commission 
for the alteration of the various clerical levels within the 
classification grade structure to include skill descriptions 
and a review of relativities. 

INTERIM PRESS ROOM ROSTER AGREEMENT 
No. AG II of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Newspapers Limited 

and 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers. 
No. AG 11 of 1991. 

COMMISSIONER J.A. NEGUS. 
5 May 1992. 

Order. 
HAVING heard Mr D. KJeemann on behalf of the Applicant 
and Mr G. Bucknall on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Industrial Agreement between the parties 
known as the Interim Press Room Roster Agreement 
as set out in the Schedule attached hereto is hereby 
registered as an Industrial Agreement with effect on 
and from the 13 October 1991 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule 
1.-Title. 

This agreement shall be known as the Interim Press Room 
Roster Agreement. 

2. — Scope. 
This agreement applies to employees of West Australian 

Limited, members of the respondent union and chapel, 
employed in the night shift press room at the Company's 
Herdsman printing establishment. 

3. —Term. 
This agreement shall cease to operate upon any of the 

following; 
(1) The Company reverting to the use of 5 presses on 

a Friday night, at which time the roster attached 
as attachment 1 hereof will be immediately 
reverted back to; 

(2) Subject to 4 (4) hereof, the Company introducing 
"off-line" production; 

(3) The giving of one (1) weeks notice by either party, 
for whatever reason, of its intention to revert back 
to the roster that forms attachment (1) hereof. 

4. — Agreement. 
(1) The roster attached as attachment 1 will cease to 

operate as from the date of the signing of this agreement. 
(2) The roster which forms attachment 2 of this agreement 

will come into effect upon the signing of this agreement. 
This roster will result in a full group being rostered off on 
a Friday night on a rotating basis. 

(3) In the event that the Company, after making every 
reasonable effort, is unable to make up the shortfall the 
existing custom and practice of manning the presses in this 
situation wili continue. 
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(4) It is agreed that the parties will examine the roster 
requirements prior to the introduction of "off-line" produc- 
tion. In the event that agreement cannot be reached between 
the parties employees will revert to the roster that is 
attachment (1) hereof on the date that off-line production 
commences. 

(5) If there are any production difficulties experienced as 
a result of absenteeisms, despite every reasonable effort of 
the Company and the Chapel to replace such absent staff, 
then this agreement will immediately become null and void 
and the roster set out as attachment 1 hereof will be 
reinstated immediately notwithstanding the provision of 
clause 14. —Hours of Work, subclause 17(a) of the Printing 
(Newspaper) Award 1979. 

(f) Nothing in this agreement will impede or jeopardize 
the production of the Saturday edition of The West 
Australian, the re-introduction of the fifth press, or the 
introduction of "off-line" production. 

On behalf of West Australian Newspapers Limited; 
Mr DAVID KLEEMANN 
On behalf of the Printing and Kindred Industries Union 

(West Australian Branch); 
Mr GARYBUCKNALL 
On behalf of the West-News Chapel; 
Mr FRED MURRAY 
Signed in Perth this 30th day of October, 1991. 

Current Roster 

CLERKS' (PUBLIC AUTHORITIES) AWARD 1987 
No. PSA A 7A of 1987. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Fremantle Port Authority and Others. 
No. P 10 of 1992. 

COMMISSIONER J.A. NEGUS. 
8 May 1992. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms S.C. Lloyd on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Public Authorities) Award 1987 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 24th 
day of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

U A+B F+A E+F D+E C+D B+C A+B F+A E+F D+E C+D B+C 
N 

O A+C F+B E+A D+F C+E B+D A+C F+B E+A D+F C+E B+D 
N 

UDCBAFEDCBAFE 
E 

EDCBAFEDCBAFE D 

H E+F2 D+E2 C+D2 B+C2 A+B2 F+A2 E+F> D+E1 C+D1 B+C A+B1 F+A1 

U 

R F' E1 D' C B' A1 F2 E2 D2 C2 B2 A2 

(Full Group Off Friday Night) 
Night 
Press From   To   
Room 

U A+B F+A E+F D+E C+D B+C A+B F+A E+F D+E C+D B+C 
N 

O A+C F+B E+A D+F C+E B+D A+C F+B E+A D+F C+E B+D 
N 

UDCBAFEDCBAFE E 

Schedule. 
1. Clause 12. — District Allowance: Delete subclause (5) 

of this clause and insert in lieu thereof the following: 
(5) The rates expressed in Schedule E to this Award 

shall be adjusted administratively every twelve 
(12) months, effective on or after the first day of 
July in each year in accordance with the official 
Consumer Price Index (CPI) for Perth as pub- 
lished for the preceding 12 months at the end of 
the March quarter by the Australian Bureau of 
Statistics. 

Provided that, as agreed by the parties, the CPI 
for the March 1992 quarter shall be discounted by 
1.03%. 

The rates agreed, in accordance with the above 
formula, by the parties shall then be lodged with 
the Registrar of the Western Australian Industrial 
Relations Commission. 

2. Schedule E. — District Allowances: Delete this Sched- 
ule and insert in lieu thereof the following: 

Schedule E. 
District Allowances. 

(1) Officers without dependants (subclause (3)(a) of 
clause 12. —District Allowance of this award): 

Column 11 
Standard 

Rate 
Column 111 

Exceptions to 
Column IV 

Rate 

EDCBAFEDCBAFE D 

HE DCBA F EDCBAF 

RF EDCBAFEDCBA 

Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa 
(Camballin) 
Marble Bar 
Wittenoom 
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Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

No. Rate Standard Rate 
S p.a. Town or Place S p.a. 

4 1.082 Warburton Mission 2,911 
Carnarvon 1,020 

3 683 Meekatharra 1,082 Mount Magnet 
Wiiuna 
Laverton 
Leonora 
Cue 

2 489 Kalgoorlie 163 
Boulder 
Ravensthorpe 646 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

(2) Officers with dependants (subclause (3)(b) of 
clause 12. —District Allowance of this award): 

Double the appropriate rate as prescribed 
in (a) above for officers without dependants. 

(3) The allowances prescribed in this Schedule shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1991. 

CLERKS' (PUBLIC AUTHORITIES) AWARD 1987 
No. PSA A 7A of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Fremantle Port Authority and Others. 
No. P 12 of 1992. 

COMMISSIONER J.A. NEGUS. 
8 May 1992. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms S.C. Lloyd on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Public Authorities) Award 1987 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 24th 
day of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 39.— Notification of Change: Delete this clause 

and insert in lieu thereof the following: 

duction of new technology and other indus- 
trial relations issues. Provided that where the 
Award makes provision for alteration of any 
of the matters referred to herein an alteration 
shall be deemed not to have significant 
effect. 

(2) Employer's duty to discuss change: 
(a) The employer shall discuss with the officers 

affected and the Union, inter alia, the 
introduction of the changes referred to in 
subclause (1) hereof, the effects the changes 
are likely to have on officers, measures to 
avert or mitigate the adverse effects of such 
changes on officers and shall give prompt 
consideration to matters raised by the officers 
and/or the Union in relation to the changes. 

(b) The discussion shall commence as early as 
practicable. 

(c) The purpose of such discussion is to allow all 
parties to be aware of any proposed major 
changes prior to implementation, to allow for 
information sharing and to enable decisions 
to be made giving consideration to both 
employer and employee requirements. 

(d) For the purposes of such discussion the 
employer shall provide to the officers con- 
cerned and the Union, all relevant informa- 
tion about the changes including the nature 
of the changes proposed; the expected effects 
of the changes on officers; and any other 
matters likely to affect officers. Provided that 
any employer shall not be required to 
disclose confidential information the disclo- 
sure of which would be inimical to the 
employer's interests. 

2. Schedule A. —Salaries and Salary Ranges: Delete this 
Schedule and insert in lieu thereof the following: 

Schedule A—Salaries and Salary Ranges. 
The annual salaries applicable to officers covered by this 

Award shall be: 
Level Salary Per 

Annum 
Level 1 $ 
Under 17 years 10,445 
17 years 12,207 
18 years 14,238 
19 years 16,481 
20 years 18,507 
21 years or 1st year of adult service 20,331 
22 years or 2nd year of adult service 20,983 
23 years or 3rd year of adult service 21,634 
24 years or 4th year of adult service 22,281 
25 years or 5th year of adult service 22,932 
26 years or 6th year of adult service 23,583 
27 years or 7th year of adult service 24,332 
28 years or 8th year of adult service 24,850 
29 years or 9th year of adult service 25,616 

26,533 
27,236 
27,975 
28,756 
29,573 
30,696 
31,571 
32,473 
33,399 
34,669 
35,664 
36,688 
38,660 
39,993 
41,378 
42,815 

39. —Notification of Change. 
(1) Employer's duty to notify: 

(a) Where an employer is proposing to introduce 
changes in the workplace that are likely to 
have significant effects on officers, the 
employer shall notify the officers who may 
be affected by the proposed changes and the 
Union. 

(b) 'Significant effects' include termination of 
employment; major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties or job tenure; promotion opportunities; 
the alteration of hours of work; the need for 
retraining or transfer of officers to other work 
or location; restructuring of jobs; the intro- 
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COMMUNITY COLLEGES (SALARIED OFFICERS) 
AWARD 1989. 

No. A14 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated, 

and 
Kalgoorlie College and Others. 

No. P57 of 1991. 
COMMISSIONER J.A. NEGUS. 

9 April 1992. 
Order. 

HAVING heard Ms J. Bishop on behalf of the on behalf of 
the Applicant and Ms J. Sheridan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Community Colleges (Salaried Officers) 
Award 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the dates specified in the Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule D. —Overtime and Shift Allowances: Delete 

this schedule and insert in lieu thereof the following: 

Schedule D — Overtime and Shift Allowances. 
(1) On Call Allowance 

(Operative from 1st pay period on or after 
20/11/91) 

Per rostered period $2.54 per hour 
(2) Shift Allowance 

(Operative from 1st pay period on or after 4/12/91) 
Each afternoon or night shift = $11.66. 

(3) Meal Allowances 
(Operative from 1st pay period on or after 
26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
The Civil Service Association 

of Western Australia Incorporated, 
and 

Agriculture Protection Board and Others. 
No. P59 of 1991. 

COMMISSIONER J.A. NEGUS. 
9 April 1992. 

Order. 
HAVING heard Ms J. Bishop on behalf of the on behalf of 
the Applicant and Ms J. Sheridan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
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the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
December 1991 unless provided otherwise within the 
terms of the amendment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule I. Clause 18. —Overtime: Delete this sched- 

ule and insert in lieu thereof the following: 

Schedule I. — Clause 18. — Overtime. 
Part I — Out of Hours Contact 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II —Meals 
(Operative from 1st pay period on or after 26/02/91) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

2. Schedule K. —Shiftwork Allowances: Delete this 
schedule and insert in lieu thereof the following: 

Schedule K. — Shiftwork Allowances. 
A shiftwork allowance of $11.66 is payable for each 

afternoon or night shift of seven and one half ('llli) 
hours worked. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Agriculture Protection Board and Others. 
No. P59 of 1991. 

Government Officers Salaries, Allowances 
and Conditions Award 1989 

(PSA A3 of 1989). 
COMMISSIONER J.A. NEGUS. 

28 April 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. P58 of 1991 
issued on 9 April 1992 varying the above award, the 
following correction is made — 

1. Delete instruction 1 and replace with the following: 
1. Schedule I. Clause 18.— Overtime: Delete this 

schedule and insert in lieu thereof the following: 

Schedule I. —Clause 18. —Overtime. 
Part I — Out of Hours Contact 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Ml 
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Part II —Meals 
(Operative from 1st pay period on or after 26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 PSA A20 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Authority for Intellectually Handicapped Persons. 

No. P56 of 1991. 
COMMISSIONER J.A. NEGUS. 

9 April 1992. 
Order. 

HAVING heard Ms J. Bishop on behalf of the on behalf of 
the Applicant and Ms J. Sheridan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 4th day of December 1991 unless provided 
otherwise within the terms of the amendment. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Schedule B —Clause 22. — Overtime: Delete this 

schedule and insert in lieu thereof the following: 
Schedule. B —Clause 22. — Overtime. 

Part I — Out of Hours Contact 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part H—Meals 
(Operative from 1st pay period on or after 26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

2. Schedule G—Clause 28. —Shift Work Allowance: 
Delete this schedule and insert in lieu thereof the following: 

Schedule. G —Clause 28. — Shiftwork Allowances. 
For each afternoon or night shift worked —$11.66. 

PUBLIC SERVICE GENERAL CONDITIONS OF 
SERVICE AND ALLOWANCES AWARD 

No. PSA A4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Public Service Commission. 

No. P58 of 1991. 
COMMISSIONER J.A. NEGUS. 

9 April 1992. 
Order. 

HAVING heard Ms J. Bishop on behalf of the on behalf of 
the Applicant and Ms J. Sheridan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Public Service General Conditions of 
Service and Allowances Award — No. PSA A4 of 1989 
be varied in accordance with the. following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 4th day of December 1991 unless provided 
otherwise within the terms of the amendment. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Schedule I —Overtime: Delete this schedule and insert 

in lieu thereof the following: 
Schedule I — Overtime. 

Part I — Out of Hours Contact 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II — Meals 
(Operative from 1st pay period on or after 26/02/91) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

2. Schedule J. —Shift Work Allowance: Delete this 
Schedule and insert in lieu thereof the following: 

Schedule J — Shift Work Allowance. 
A shift work allowance of $11.66 is payable for each 

afternoon or night shift of seven and one half (7.5) hours 
worked. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission 
No. P58 of 1991. 

Public Service General Conditions of Service and Allow- 
ances Award 

No. PSA A4 of 1989. 
COMMISSIONER J.A. NEGUS. 

28 April 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. P58 of 1991 
issued on 9 April 1992 varying the above award, the 
following correction is made — 

1. Delete instruction 1 and replace with the following: 
1. Schedule I —Overtime: Delete this schedule and 

insert in lieu thereof the following: 

Schedule I —Overtime. 
Part I — Out of Hours Contact 
(Operative from 1st pay period on or after 20/11/91) 

Standby S5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II —Meals 
(Operative from 1st pay period on or after 26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 1975 

No. 10 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

and 
Coca Cola Bottlers, Perth & Others. 

No. 317 of 1992. 
COMMISSIONER J.F. GREGOR. 

5 May 1992. 
Order. 

HAVING heard Ms D Blaskett on behalf of the Applicant 
and Mr P Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Aerated Water and Cordial Manufacturing 
Industry Award 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 30th day of April 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10. —Wages: Delete this clause and insert in 

lieu thereof the following: 
10. —Wages. 

(1) For employees employed pursuant to this award by 
Coca Cola Bottlers (Perth) Ltd, Cadbury Schweppes 
Pty Ltd and Pepsi-Seven Up Bottlers Australia Pty 
Ltd only, the minimum rate payable shall be: 

Weekly Rate 
$ 

(a) Production Employee — Grade 1 385.40 
Shall mean an employee classified 
as such who is engaged on work in 
connection with or incidental to the 
production and distribution opera- 
tions of the employer and who may 
be required to regularly carry out 
any general duties together with 
the specific duties listed hereunder: 
Specific Duties —Grade 1 
• Employees engaged in bottling 

or canning line operations who 
are not in charge of operating 
machines. 

• Operators of bottle washing ma- 
chines. 

• Inspecting or sighting empty or 
full bottles. 

• Stacking cases on pallets. 
• Fruit Juice extracting. 
• General Hand. 

(b) Production Employee —Grade 2 410.00 
Shall mean an employee classified 
as such who is engaged on work in 
connection with or incidental to the 
production and distribution opera- 
tions of the employer and who in 
addition to the duties of a Produc- 
tion Employee —Grade 1 may be 
required to regularly carry out the 
specific duties listed hereunder. 
Specific Duties —Grade 2 
• Syrup and/or cordial makers 

mixing recipes or formulae who 
are not solely responsible for 
ensuring adherence to quality 
standards of batches. 

• Operators of Filling machines. 
• Operators of labelling, palletis- 

ing or depalletising, case pack- 
ing or unpacking, carton or multi 
packing machines. 

• Employees engaged on routine 
line testing. 

• Forklift Driver. 
• Truck Driver. 
Provided that drivers who are re- 
quired to collect money during any 
week or portion of a week as part 
of their duties and account for it 
shall be paid $3.60 for such a week 
in addition to the rate of wage 
prescribed above. 

(c) Production Employee —Grade 3 430.50 
Shall mean an employee classified 
as such who is engaged on work in 
connection with or incidental to the 
production and distribution opera- 
tions of the employer and who in 
addition to the duties of a Produc- 
tion Employee —Grade 2 may be 
required to regularly carry out the 
specific duties listed hereunder. 
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Specific Duties—Grade 3 
• Syrup and/or cordial makers 

mixing recipes or formulae who 
are solely responsible for ensur- 
ing adherence to quality stan- 
dards of batches. 

• Operators of bottle washing, fill- 
ing, labelling, palletising or de- 
palletising, case packing or un- 
packing, carton or multi packing 
machines or forklifts who are 
competent and required to oper- 
ate at least three such different 
machines one of which may be 
a forklift truck. 

• Driver Forklift carrying truck, 
(d) Provided that, where an employee 

will, as a result of the implementa- 
tion of the new grading structure 
receive an increase in excess of 
that allowed by the Structural Effi- 
ciency Principle, the additional 
amounts will be phased in as 
follows: 
• the increases will be phased in 

over four equal instalments 
which will become payable at 
not less than six monthly inter- 
vals. 

• the first instalment will not be 
available earlier than 23 Febru- 
ary 1990. 

(2) For all other employees employed pursuant to this 
award and not specified in subclause (1) of this 
clause, the minimum rate of wage payable shall 
be: 

Weekly Rate 

(a) Cordial and/or syrup maker mixing 
recipe or formulae who is responsi- 
ble for ensuring that the correct 
qualities and quantities of ingredi- 
ents are included in batches 

(b) Filler Operator: 
(i) for lines with a rate capacity 

of under 150 units per minute 
(ii) for ail other lines 

(c) Driver of motor vehicle 
Provided that drivers who are re- 
quired to collect money during any 
week or portion of a week as part 
of their duties and account for it 
shall be paid $3.50 for such week 
in addition to the rate of wage 
prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three months' expe- 

rience 

Weekly Rate 

(h) All others 
(3) Junior Employees: 

(a) Except as provided for in paragraph (b) of 
this subclause junior employees shall receive 
the prescribed percentage of the adult rate for 
the class of work on which they are engaged. 

% 
16 years of age and under 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 90 
At 20 years of age Adult Rates 

(b) Where a person is employed pursuant to this 
Award by Coca Cola Bottlers (Perth) Ltd or 
Cadbury Schweppes Pty Ltd and he/she is 20 
years of age or less then the rate of wage 
payable shall be as specified in subclause (1) 
of this clause according to the appropriate 
classifications. 

(4) Leading Hands: 
In addition to the appropriate rate prescribed in 

this clause a leading hand shall be paid — 
Per Week 

$ 
(a) If placed in charge of not less 

than 3 and not more than 10 
other employees 16.50 

(b) If placed in charge of more 
than 10 and not more than 20 
other employees 25.40 

(c) If placed in charge of more 
than 20 other employees 33.70 

392.50 

378.50 
387.30 
387.70 

(ii) thereafter 
(e) Employees operating labelling, 

palletising or depalletising, case 
packing or unpacking or carton 
packing machines 

(f) Employees engaged on routine line 
testing 

(g) Employees engaged on bottling or 
canning line operations including 
operating bottle washer, removing 
empty bottles from cases or plac- 
ing empty bottles on conveyors, 
sighting, inspecting, filling cases 
with full bottles and stacking on 
pallets, fruit juice extracting, cor- 
dial and/or syrup room 

377.00 
387.60 

380.60 

370.40 

CSBP AND FARMERS AWARD 1990 
No. A 19 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch and Others 
and 

CSBP and Farmers Ltd and Others. 
No. 25 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 April 1992. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
Unions and Mr G. Waldon on behalf of the CSBP and 
Farmers Ltd, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the CSBP and Farmers Award 1990 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 17th 
day of March 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

362.70 
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Schedule. 
1. Clause 1. —Title: Immediately following this clause 

insert a new clause 1 A. —State Wage Case Principles as 
follows — 

1 A. —State Wage Case Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2. Clause 2. —Arrangement: Delete this clause and insert 
the following in lieu thereof— 

1. Title 
1A. State Wage Case Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Deleted 
6. Definitions 
7. Contract of Employment 
8. Continuity of Service 
9. Wages 

10. Classifications 
11. Service Pay 
12. Day Worker Hours 
13. Shift Work Hours 
14. Overtime 
15. Public Holidays 
16. Annual Leave 
17. Sick Leave 
18. Special Rates and Allowances 
19. Protective Equipment and First Aid Allowance 
20. General Conditions 
21. Car and Travelling Allowance 
22. Distant Work 
23. Location Allowance 
24. Introduction of Change 
25. Redundancy 
26. Payment of Wages 
27. Time and Wages Record 
28. Maternity Leave 
29. Bereavement Leave 
30. Long Service Leave 
31. Superannuation 
32. Higher Duties 
33. Elderly Employees 
34. Junior Employees and Students 
35. Apprentices 
36. Tool Kits —Minimum Standards 
37. Representative Interviewing Employees 
38. Posting of Award and Union Notices 
39. Employee Relations Procedure 
40. Utilisation of Contractors 
41. Jury Service 
42. Part-Time Employees 
43. Second Tier Agreement 
44. Workers' Compensation 
45. Liberty to Apply 

Schedule A —Implementation Agreement 
Schedule B —Respondent Unions 

3. Clause 5. —State Wage Case Principles: Delete this 
clause. 

4. Clause 9. — Wages: Delete subclauses (2) and (3) of this 
clause and insert in lieu the following: 

(2) An employee in the classification and group 
specified shall be paid weekly as follows: 

Production and Maintenance Worker 
Group 1 $429.60 
Group 2 $437.90 
Group 3 $446.20 
Group 4 $457.20 
Group 5 $468.00 
Group 6 $478.80 

$491.80 
$504.20 
$515.50 
$527.90 
$565.10 

$16.10 per week 

$24.70 per week 

$31.80 per week 

Group 7 $491.80 
Group 8 $504.20 
Maintenance Trades 
Group 1 $491.80 
Group 2 $504.20 
Group 3 $515.50 
Group 4 $527.90 
Group 5 $565.10 

(3) An employee specifically appointed to be a 
leading hand or a leading operator in charge of 
four or more employees shall be paid the 
appropriate allowances as follows: 
One to three employees 
(other than apprentices 
and employees performing 
the duties of trades assis- 
tant) $16.10 per week 
Four to ten employees (in- 
cluding apprentices and 
employees performing the 
duties of trades assistant) $24.70 per week 
Over ten employees (in- 
cluding apprentices and 
employees performing the 
duties of trades assistant) $31.80 per week 

5. Clause 11. —Service Pay: Delete this clause and insert 
in lieu the following — 

11. —Service Pay. 
In recognition of continuous service with the 

employer, employees are entitled in addition to the 
wage rates specified in Clause 9, to service pay as 
follows — 

Flat Pay- 
ment 

Per Week 
(1) After 6 months' service $14.40 
(2) After 12 months' service $16.00 
(3) After 24 months' service $18.00 
(4) After 36 months' service $20.10 
(5) After 48 months'service $21.80 

6. Clause 18. —Special Rates and Allowances: Delete this 
clause and insert in lieu the following— 

18.— Special Rates and Allowances. 
Subject to the following subclauses, where an 

employee performs such duties for two (2) hours or 
more a day as would entitle the employee to a special 
rate or allowance provided hereunder the employee 
shall be paid that special rate or allowance for the 
employee's ordinary hours of duty for that day. 
Provided that if an employee working overtime 
performs such duties for two (2) hours or more as 
would entitle the employee to a special rate or 
allowance provided hereunder the employee shall be 
paid that special rate or allowance for the whole period 
of overtime. 

(1) Height 
Employees, other than employees ap- 

pointed to perform the specific duties of a 
rigger, required to work on a scaffold, or a 
roof at a height of 4.6 metres or more above 
ground or the nearest horizontal surface shall 
be paid a flat allowance of 22 cents per hour 
or part thereof. 

(2) Watertube Boiler, Firetube Boiler and Tur- 
bine Drivers Certificates 

Employees engaged as Production and 
Maintenance Workers at Kwinana and who 
in accordance with the requirements of the 
Occupational Health, Safety and Welfare Act 
1984 and regulations made pursuant to that 
Act and are required to use that certificate of 
competency in the course of their work shall 
be paid a flat allowance of $4.20 per week 
in respect of each certificate held. 
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(3) Telephone Call Out 
If an employee is required to attend in a 

call out situation and is notified by the 
employee's personal telephone and that em- 
ployee attends the call out, or if the employee 
is asked for advice in relation to the repair of 
the breakdown the employee shall be entitled 
to a telephone allowance of $3.50 for each 
call out or advice given in relation to the 
repair of the breakdown. This allowance shall 
be reviewed each August and shall only be 
increased in line with the percentage increase 
in the Telecom rental charge for a single 
domestic telephone installation for the pre- 
ceding twelve (12) months. 

(4) Laundry 
A flat allowance of $6.70 per week shall 

be paid to employees who are responsible for 
laundering their own uniforms. 

(5) Wet Polythene Bags 
Employees required to handle wet and 

slippery polythene film bags containing 
hygroscopic material shall be paid a flat 
allowance of 32 cents per hour or part 
thereof., 

(6) Acid Bricks 
An employee required to perform brick 

work in acid furnaces, acid stills, acid towers 
and all other acid resisting brickwork in an 
acidic condition shall be paid a flat allowance 
of 90 cents per hour or part thereof. 

(7) Explosive Powered Tools 
An operator of explosive powered tools, 

being an employee qualified in accordance 
with the laws and regulations of the State of 
Western Australia to operate explosive pow- 
ered tools who is required to use an explosive 
powered tool shall be paid a flat allowance 
of 22 cents per hour or part thereof on which 
the employee uses such a tool. 

(8) Confined Space 
An employee shall be paid a flat allowance 

of 42 cents per hour or part thereof when, 
because of the dimensions of the compart- 
ment or space in which the employee is 
working, the employee is required to work in 
a stooped or otherwise cramped position, or 
without proper ventilation. 

(9) Boiler Work 
An employee required to work in a boiler 

or furnace where the temperature exceeds 54 
degrees Celsius shall be paid at the rate of 
time and one half for each hour or part 
thereof. 

(10) Percussion Tools 
An employee shall be paid a flat allowance 

of 22 cents per hour or part thereof when 
using percussion tools exceeding 7.5 kg in 
weight. 

(11) Toxic Vapours and Materials 
(a) An employee likely to be exposed to 

toxic vapours or materials shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) An employee using such materials will 
be provided with and shall use all 
safeguards as are required by the appro- 
priate Government Authority or in the 
absence of such requirement such safe- 
guards as are determined by a compe- 
tent authority or person chosen by the 
Union and the employer. 

(c) An employee required to wear full face 
cartridge or cannister masks, or air 
swept hoods as protection from expo- 
sure when using catalyst hardeners and 
reactive additives, two pack catalyst 
systems, volatile solvents including 
those used for rubber working or when 
using chemicals for which the MSDS, 
the work practice and the environment 
of the job require such protection shall 
be paid a flat allowance of 42 cents per 
hour or part thereof provided that 
employees engaged on leadburning 
work for two (2) hours or more in any 
day requiring the wearing of a face 
sealing air supplied helmet of the 
"RACAL" type shall be paid a flat 
allowance of 22 cents per hour. 

(12) Spray Application — Painter 
A painter engaged in all spray applications 

shall be paid a flat allowance of 37 cents per 
hour or part thereof. 

(13) Swing Scaffold 
(a) Except where subclause (1), applies, a 

worker employed — 
(i) on any type of swing scaffold or 

any scaffold suspended by rope or 
cable, or bosuns chair or cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height 6 metres or 
more above the nearest horizontal 
plane, 

shall be paid a flat allowance of $2.53 
for the first four (4) hours or part thereof 
and 53 cents for each hour or part 
thereof thereafter on any day. 

(b) No apprentice with less than two (2) 
years' service shall use a swing scaffold 
or bosuns chair. 

(14) Copper, Zinc, Manganese and Molybdenum 
Employees carrying or emptying copper, 

zinc, manganese or molybdenum containers 
or feeding these materials into hoppers shall 
be paid a flat allowance of 22 cents per hour 
or part thereof. 

(15) Sewerage Work 
(a) Employees involved in the opening up 

of sewerage pipes for the purpose of 
clearing blockages or for any other 
purpose, or work involving the cleaning 
out of septic tanks or dry wells, shall be 
paid a flat allowance of 22 cents per 
hour or part thereof. 

(b) Employees involved in repair work of 
sewerage pipes, septic tanks or dry wells 
shall be paid a flat allowance of 37 cents 
per hour or part thereof. 

(16) Hot Work 
An employee shall be paid a flat allowance 

of 37 cents per hour or part thereof when the 
employee works in the shade in any place 
where the temperature is raised by artificial 
means to between 46 and 54 degrees Celsius; 
and for work other than boiler work, 42 cents 
when the temperature exceeds 54 degrees 
Celsius. Provided that an employee is enti- 
tled to take reasonable rest breaks while 
performing hot work. 

(17) Furnace Work 
An employee working on the construction, 

alteration or repair or flues, furnaces or 
similar refactory work shall be paid a flat 
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allowance of 90 cents per hour or part 
thereof. 

(18) Plumber's Licence 
An employee required to use in the course 

of duties a 'B' class licence or an 'A' class 
licence issued by the Metropolitan Water 
Supply Sewerage and Drainage Board shall 
be paid an allowance of $11.80 or $23.70 a 
week respectively. 

(19) Computing Quantities 
An employee, other than a leading hand, 

regularly required to compute or estimate 
quantities of materials in respect of the work 
performed by others (excluding stocktaking) 
shall be paid an allowance of 32 cents per 
hour or part thereof. 

(20) Width of Brushes 
Paint brushes shall not exceed 125mm in 

width and kalsomine brushes shall not ex- 
ceed 175mm in width. 

(21) Electric Sanding Machines 
Electric sanding machines for sanding 

down paintwork shall not exceed 5.9 kilo- 
grams. 

(22) Roof Repairs 
An employee working on roof repairs shall 

be paid an allowance of 42 cents per hour or 
part thereof. 

(23) Sulphur Allowance 
An employee working for a minimum of 

two (2) hours per day on sulphur heaps as 
part of sulphur receival, driving end loaders 
not fitted with sealed cabs, or cleaning 
sulphur dust from equipment used for sulphur 
handling immediately prior to repairs shall be 
paid an allowance of 22 cents per hour or part 
thereof. 

7. Clause 19. —Protective Equipment and First Aid 
Allowance: Delete this clause and insert in lieu the 
following — 

19. —Protective Equipment and First Aid Allowance. 
(1) Protective Equipment and Clothing 

(a) The employer shall have available a suffi- 
cient supply of protective equipment (as, for 
example, goggles (including anti-flash gog- 
gles), glasses, gloves, mitts, aprons, sleeves, 
leggings, gumboots, ear protectors, helmets, 
or other efficient substitutes therefore) for 
use by employees when engaged on work for 
which some protective equipment is neces- 
sary. 

(b) An employee shall sign an acknowledgement 
when issued with any article of protective 
equipment and shall return that article to the 
employer when they have finished using it or 
on leaving employment with the employer. 

(c) An article of protective equipment which has 
been used by an employee shall not be issued 
by the employer to another employee until it 
has been effectively sterilised but this para- 
graph only applies where sterilisation of the 
article is practicable and is reasonably neces- 
sary. 

(d) Full Protective Clothing Allowance 
(i) In addition to any other allowance, an 

allowance of 41 cents per hour shall be 
paid in the following situations: 

• Cleaning in acidic or caustic condi- 
tions inside acid towers, tanks, 
vessels chambers and scrubbing 
systems. 

• Cleaning in acidic conditions un- 
derneath filters. 

• Using high pressure water guns in 
acidic conditions. 

• Dismantling vessels and equip- 
ment containing acid. 

• Initial dismantling of ammonia 
equipment which contains ammo- 
nia. 

• Cleaning inside sumps and clean- 
ing pipes in acidic conditions at 
gypsum ponds. 

• Cleaning acidic deposits from 
fluosilicic acid plate filter on 
scrubbing system. 

• Working with materials containing 
asbestos. 

• Hand screening of vanadium cata- 
lyst dust. 

• Cleaning down brickwork with 
acids or corrosive substances. 

• Dry polishing tiles with a machine 
or cutting tiles with an electric saw. 

• Working with insulwool, slag 
wool, silicate of cotton or other 
recognised insulating material of a 
like nature. 

• Performing repair work with con- 
crete or timber on operating water 
cooling towers. 

(ii) To qualify for the allowance, all the 
following clothing must be worn — hat, 
gloves, goggles, chemical protective 
jacket, and special protective clothing, 
pants and boots, or appropriate respira- 
tory equipment where necessary. 

(e) Fully Enclosed Protective Equipment and 
Self Contained Breathing Apparatus 

An employee who is required to wear fully 
enclosed protective equipment and self con- 
tained breathing apparatus or gas tight and air 
supplied protective suites (e.g. jolly green 
giant type), such as used in the acid towers 
shall in addition be paid an all purpose 
allowance of 92 cents per hour, in lieu of any 
allowance payable under paragraph 19(l)(d) 
of this award. 

(2) First Aid and Emergency 
(a) Employees who are holders of a current St. 

John Ambulance Association Certificate in 
First Aid and are appointed by the employer 
to act as first aid attendant on a regular basis 
are entitled to a flat allowance of $6.40 per 
week. 

(b) Employees who are holders of a current St. 
John Ambulance Association Certificate in 
First Aid and are directed to act as a first aid 
attendant on an irregular basis are entitled to 
a flat allowance of $6.40 per week for each 
week they are so required to act. 

(c) (i) Employees who are trained and appointed 
members of a fire and rescue team listed 
below and who attend training and emergen- 
cies are entitled to a flat allowance as 
follows: 
Bayswater & Country 
Works $11.10 per week 
Kwinana Out of Hours $16.90 per week 
Kwinana Normal Hours $20.60 per week 
Kwinana Off Site Group D $25.30 per week 
(ii) Death and total and permanent disable- 

ment insurance cover of the prescribed 
amount of $83,000 will apply to all 
employees who are members of the fire 
and emergency team where disablement 
or death is a direct result of participation 
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in or training for an emergency involv- 
ing the employers plant buildings, mate- 
rials or products, or an external emer- 
gency attended by the fire and emer- 
gency team at the request of the em- 
ployer. 

DAIRY FACTORY WORKERS' AWARD 
No. A 15 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Brownes Dairy Pty Ltd and Others. 
No.s 12 and 54 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 April 1992. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Dairy Factory Workers' Award 1982 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of April 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this Clause and insert 

in lieu thereof the following: 
2. — Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Award Modernisation 

3. Scope 
4. Area 
5. Term 
6. Special Rates 
7. Casual Employees 
8. Leading Hands 
9. Hours 

10. Overtime 
11. Meal Money 
12. Saturday and Sunday Rates 
13. Annual Leave 
14. Public Holidays 
15. Shift Work 
16. Absence Through Sickness 
17. Contract of Service 
18. Mixed Functions 
19. Right of Entry 
20. Time and Wages Record 
21. Payment of Wages 
22. Protective Clothing 
23. Under-Rate Employees 
24. Breakdowns 
25. Junior Employee's Certificate 
26. Bereavement Leave 
27. Long Service Leave 
28. Vehicle Allowance 
29. Wages 
30. Definitions 
31. Maternity Leave 
32. Part-Time Employees 

33. Settlement of Disputes Procedure 
34. Superannuation 

Appendix A —Long Service Leave 
Schedule of Respondents 

2. Clause 2A. — State Wage Principles —September 1989: 
Delete this Clause. 

3. Clause 2B. —Award Modernisation and Enterprise 
Consultation: Delete this clause and insert in lieu the 
following: 

2A. — Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise and 
shall be agreed between the employer and the Union. 

(3) Where a consultative mechanism is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by any 
proposed change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions proposed for in the agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

4. Clause 6.— Special Rates: 
(a) Delete the amount of 35 appearing in subclause 

(1) and insert in lieu the amount 36. 
(b) Delete the amount of 92 appearing in subclause 

(2) and insert in lieu the amount 94. 
(c) Delete the amount of 41 appearing in subclause 

(3) and insert in lieu the amount 42. 
5. Clause 8. —Leading Hands: Delete this clause and 

insert in lieu the following: 

8. —Leading Hands. 
In addition to the rates prescribed in Clause 29. — Wages, 

of this award a leading hand shall be paid — 
Per Week 

$ 
(1) if placed in charge of not less than 

three and not more than ten other 
employees 16.60 

(2) if placed in charge or more than ten 
and not more than 20 other employ- 
ees 25.50 

(3) if placed in charge of more than 20 
other employees 32.70 
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6. Clause 17. —Contract of Service: Insert a new 
subclause (5) as follows: 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

7. Clause 29. —Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

29. — Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as expressed 
hereunder as a base and supplementary payment—: 

Base Supple- Total 
Rate mentary Rate 

Payment 
$ $ $ 

(a) Dairy Production 
Worker—Grade I 
A new employee with 
less than three months 
of employment in the 
industry who performs 
routine duties under su- 
pervision 284.70 40.70 325.40 

(b) Dairy Production 
Worker—Grade II 
Shall mean an em- 
ployee classified as 
such engaged on work 
in connection with or 
incidental to the pro- 
duction and distribu- 
tion operations of the 
employer and who is 
able to perform duties 
under supervision be- 
yond the skills of a 
Grade I employee and 
who, may be required 
to regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained — 
Special Duties —Grade 
II 
(i) Recrater/Decrater 

(ii) Cool Room Hand 
(iii) Wheeler 
(iv) Yard Person 
(v) Auto Cutting 

(Cheese Section) 
(vi) Spotter 

(vii) Hand Packer 
(viii) Machine Feeder 

(ix) Hand Conveyor 
Loader 

(x) Box Maker 
(xi) Powdered Milk 

Bagger 
(xii) Cleaner (General) 314.00 44.80 358.80 

(c) Dairy Production 
Worker —Grade III 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties with routine super- 
vision, beyond the 

Base Supple- Total 
Rate mentary Rate 

Pavment 

skills of a Grade II 
employee and who, 
may, be required to 
regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained — 
Special Duties —Grade 
III 
(i) Mobile Electric 

Milk Crate Lifter 
(ii) Cheese Room 

Hand 
(Machine Opera- 
tor) 

(iii) Mill Attendant 
(Casein/Cheese 
Manuf. Plants) 

(iv) Separator Opera- 
tor 

(v) Freezer Room 
Hand 

(vi) Laboratory Assis- 
tant 

(vii) Bulk Bag Opera- 
tor 
(Milk Section) 

(viii) Separator Opera- 
tor 
(Cheese) 

(ix) Pickers 
(x) Despatch Hands 

(xi) Cleaning/ 
Machine 
Operator 

(xii) Milk Receiver 
and 
Sampler 

(d) Dairy Production 
Worker —Grade IV 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to carry out 
duties beyond the skills 
of a Grade III em- 
ployee and who, may 
be required to regularly 
carry out a range of the 
specific duties listed 
hereunder for which 
they have been suitably 
trained — 
Special Duties —Grade 
IV 
(i) Pasteuriser 

(HTST) 
(ii) Separator and/or 

Mix Maker 
(iii) Machine Operator 

(Cup) 
(iv) Tester and Grader 
(v) Cream Grader 

(Single) 
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Base Supple- Total 
Rate mentary Rate 

Payment 

Base Supple- Total 
Rate mentary Rate 

Payment 

(vi) Cream Tester 
(Single) 

(vii) Assist. Cheese- 
maker 

(viii) Pasteuriser Opera- 
tor 
(Cheese) 

(ix) Butter Cutter 
(in charge of 
machine) 

(x) Vacreator Opera- 
tor 

(xi) Tester and Grader 
(Casein —Certifi- 
cated) 

(xii) Casein Maker 
(xiii) Continuous Evap- 

orator 
(Dryer Operator) 

(xiv) Machine Operator 
(Single) 

(xv) Blow Moulder 
Operator 

(xvi) Reverse Osmosis 
and/or 
Ultra Filtration 
Operator 

(xvii) Blender/Mix 
Maker 

(xviii) Butter Maker 
(xix) Despatch (Multi- 

ple 
Function) 

(xx) Boiler Attendant 
(e) Dairy Production 

Worker —Grade V 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties beyond the skills of 
a Grade IV employee 
and who, may be re- 
quired to regularly 
carry out a range of the 
specific duties listed 
hereunder for which 
they have been suitably 
trained — 
Special Duties —Grade 
V 
(i) Technical 

Assistant 
(Unqualified) 

(ii) Butter Maker with 
Certificate 

(iii) Machine Operator 
(Multiple) 

(iv) Auto Form —Fill 
Aspectic Machine 

(v) Blow Moulder 
Operator 
(Advanced) 

(vi) Stores 
(Advanced) 

328.60 375.50 

(vii) Process Control- 
ler 
(UHT, Ultra 
Clean, 
Pasteuriser) 

(f) Dairy Production 
Worker — Grade VI 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties, beyond the skills 
of a Grade V em- 
ployee, and who, may 
be required to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained — 
Special Duties —Grade 
VI 
(i) Technical Assis- 

tant 
(Qualified) 

(ii) Cheese Maker 
(Qualified — 
up to 2 varieties) 

(iii) Process Control- 
ler 
(Advanced) Auto- 
mated 
Batchmaking and 
Computerised 
Plant 

(g) Dairy Production 
Worker—Grade VII 
Shall mean an em- 
ployee who is classi- 
fied as such who is 
engaged on work in 
connection with or in- 
cidental to the produc- 
tion and distribution 
operations of the em- 
ployer and who is able 
to perform duties be- 
yond the skills required 
of a Dairy Production 
Worker—Grade VI 
and who, may be re- 
quired to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained — 
Special Duties —Grade 
VII 
(i) Laboratory Tech- 

nician 
(ii) Cheese Maker 

(Advanced 
— more than 2 
varieties) 
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ELECTRICAL, ENGINEERING AND BUILDING 
TRADES (WEST AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD. 1988 
No. A17 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Newspapers Limited 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch and Others. 
No. 1597 of 1991. 

COMMISSIONER J.A. NEGUS. 
28 April 1992. 

Order. 
HAVING heard Ms J. Hadida with her Mr D. Kleemann on 
behalf of the Applicant and Ms B.J. Love on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award, 1988 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 7th day of February 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5. —Definitions: Delete subclauses (10) to (14) 

inclusive of this clause and insert in lieu thereof the 
following: 

(10) "Building Tradesperson —Multi-skilled Carpen- 
ter" means an employee who has been employed 
by the Company as a carpenter for a period of 
more than two years and is able to perform the 
following duties in addition to the normal trades 
skills of a carpenter as recognised by the 'Austra- 
lian Standard Classification of Occupations Dic- 
tionary'. 
Duties 
- Affixing of Roof Sheeting 
- Marking Out 
- Manufacture and Erection of Signs 
- Bricklaying 
- Concrete Work 
- Fixing of Ceramic Tiles 
- Basic Plumbing 
- Installation and Maintenance of Reticulation 
- Driving of Vehicles as required necessitating the 

holding of 'B' class licence 
- External Cleaning of Building 
- Installation of Christmas Decorations 
- Installation of Insulation 
- Plastic and Perspex Cutting and Polishing 
- Laying of Carpet and Vinyl Tiles 
- Mounting of all forms of Art Work 

(11) "Building Tradesperson —Carpenter Special 
Class" means an employee who has satisfactorily 
completed or has gained through practical on the 
job experience, as accredited by TAFE, the 
Advanced Certificate in Furniture Studies. 

(12) "The employer" shall mean West Australian 
Newspapers Limited. 

(13) "Monday to Friday" shall mean 12 midnight 
Sunday to 12 midnight Friday of the same week. 

(14) "Saturday" shall mean 12 midnight Friday to 12 
midnight Saturday (the following day). 

(15) "Sunday" shall mean 12 midnight Saturday to 12 
midnight Sunday (the following day). 

(16) "Union" shall mean the Australian Electrical, 
Electronics, Foundry and Engineering Union of 
Workers (Western Australian Branch), the Metals 
and Engineering Workers Union (Western Austra- 
lian Branch), and the Construction, Mining and 
Energy Workers' Union of Australia (Western 
Australian Branch). 

2. Clause 27.— Liberty to Apply: Delete this clause and 
insert in lieu thereof the following: 

27. —Liberty to Apply. 
Leave is reserved without prejudice to any party to 

apply to the Western Australian Industrial Relations 
Commission to vary this Award in the following 
matters— 

(1) To review the rate applicable to the classifi- 
cation of 'Electrician Special Class' as 
defined in this Award. 

(2) To apply for disability allowances for build- 
ing maintenance employees should the need 
arise. 

3. Appendix 1. —Classification Structure and Definitions: 
Delete part of Paragraph (4)(e) —Wage Group C 8 and insert 
in lieu thereof the following: 

Wage Group C 8 
Tradesperson Special Class—Level 1 
(Relativity to C10-110%) 

A Tradesperson Special Class —Level 1 means an — 
Engineering Tradesperson Special Class —Level 
1; or 
Electrical Tradesperson Special Class—Level 1; 
or 
Building Tradesperson —Carpenter Special Class 

who has completed the following training require- 
ments— 

66% of the modules towards an appropriate Post 
Trade Certificate; or 
x percentage of modules towards an Advanced 
Certificate; or 
y percentage of modules towards an Associate 
Diploma, 

as prescribed in the Implementation Manual. 
A Tradesperson Special Class —Level 1 works 

above and beyond a Tradesperson at C 9 and to the 
level of their training— 

(1) Exercises the skills attained through satisfac- 
tory completion of the training for this 
classification, subject to the standards pre- 
scribed by the Implementation Manual. 

(2) Provides trade guidance and assistance as 
part of a work team. 

(3) Assists in the provision of training in 
conjunction with supervisors and trainers. 

(4) Understand and implements quality control 
techniques. 

(5) Works under limited supervision, either 
individually or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee 
having the appropriate Trade and Post Trade Training 
to enable the particular tasks to be performed — 

Exercises high precision trade skills using 
various materials and/or specialised techniques. 

Performs operations on a CAD/CAM (Com- 
puter Aided Drafting/Computing Aided Manufac- 
turing) terminal in the performance of routine 
modifications to NC/CNC (Numerical Control/ 
Computer Numeric Control) programme. 

Installs, repUrs, maintains, tests, modifies, commis- 
sions and/or fault-finds complex machinery and equip- 
ment which utilises hydraulic and/or pneumatic princi- 
ples and, in the course of such work reads and 
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understands hydraulic and pneumatic circuitry which 
controls fluid power systems. 

Works on complex or intricate circuitry which 
involves examining, diagnosing and modifying sys- 
tems comprising interconnected circuits. 

4. First Schedule. —Wages: Delete subclause (1) of this 
schedule and insert in lieu thereof the following: 

First Schedule. — Wages. 
(1) 

Classification Base Supp. Add. Total 
Rate Payment Pavraent 

$ S *$ $ 
C 6 (a) Industrial Electronic Trade- 456.50 65.00 48.60 570.10 

sperson (with 2 or more years' 
experience) 

C 6 (b) Industrial Electronic Trade- 456.50 65.00 30.30 551.80 sperson (with less that 2 years' 
experience) 

C 8 (c) Electrical. Engineering and 401.70 57.20 81.60 540.50 Building Tradesperson —Car- 
penter—Tradesperson Special 
Class 

C 10 (d) Electrical, Engineering 365.20 52.00 99.10 516.30 Tradesperson and Building 
Tradesperson— Multi Skilled 
Carpenter (more than 2 years' 
experience with the employer) 

C 10 (c) Electrical, Engineering and 365.20 52.00 82.60 499.80 
Building Tradesperson (with 
less than 2 years' continuous 
experience with the employer) 

C 12 (f) Tool Storeperson 319.20 45.40 40.30 404.90 
C 12 (g) Trades Assistant 306.80 42.60 55.50 404.90 
/13 

ENGINEERING TRADES AND ENGINE DRIVERS 
(NICKEL REFINING) AWARD, 1971. 

No. 10 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) & Others 
and 

Western Mining Corporation Limited. 
No. 255 of 1992. 

COMMISSIONER J. F. GREGOR. 
8 May 1992. 

Order. 
HAVING heard Ms M Robinson on behalf of Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and The Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch and Mr D Hicks on behalf of the Metals and 
Engineering Workers' Union, Western Australian Branch 
and Mr P Laycock on behalf of Western Mining Corporation 
Limited, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 27th day of February 
1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately following the 

number and title "34. Special Day Off Provisions" insert 
the following: 

Appendix One—Training Arrangements—Instru- 
ment & Electrical Fitting Cross Training 

2. Clause 34. —Special Day Off Provisions: Immediately 
following this clause insert the following: 

Appendix —One. 
Training Arrangements—Instrument & Electrical 

Fitting Cross Training 
1. —Application 

The Appendix relates to provisions agreed upon 
between Western Mining Corporation Limited (the 
Company) and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) (the Union) to implement specific training 
arrangements to facilitate the cross training of instru- 
ment fitters and electrical fitters who are currently 
employees of the Company at Kwinana Nickel Refin- 
ery. 

This Appendix shall only apply to the employees 
described herein and in the manner and circumstances 
described. Provided that nothing contained in these 
provisions shall be construed as a precedent which 
could be used in respect of other employees bound by 
the award or in respect of the employees described 
herein in respect of training agreed by them in other 
circumstances. 

2. — Objectives. 
(1) The cross training of instrument fitters and 

electrical fitters have the following objectives: 
(a) To complete the cross training of existing 

instrument and electrical fitters employed by 
the Company in as short a time as possible; 
and 

(b) To ensure the operational requirements of the 
Company are met whilst the cross training 
takes place. 

3. —Training Arrangements. 
(1) Number of Employees Cross Training 

(a) In the first year of the cross training 
programme (beginning 1992), the Company 
will indenture six employees in the opposite 
trade. The employees will comprise four 
electrical fitters cross training as instrument 
fitters and two instrument fitters cross train- 
ing as electrical fitters. 

These six employees, subject to satisfac- 
tory progress, will continue their training in 
the second year of the cross training pro- 
gramme. 

(b) The number of employees selected to begin 
their cross training in the second and subse- 
quent years of the cross training programme 
will be determined before the end of each 
year, based on operational requirements. 

(2) Selection of Employees 
(a) A consultative committee comprising em- 

ployee and employer representatives will be 
responsible for determining the number of 
employees cross training each year, the ratio 
of instrument to electrical fitters to be trained 
each year and for selecting the employees to 
begin training each year. 

(b) No employee shall be forced to undertake the 
cross training. 

(3) Off the Job Training 
(a) Employees selected for the cross training 

programme will undertake their training in 
ordinary working hours. 

(b) Employees will attend off the job training 
one day per week for each week of the three 
TAPE terms per year over a two year period, 
subject only to satisfactory progress. 

(c) On 10 of the days per year where an 
employee attends off the job training through 
TAFE, the day attending training will be 
counted as a Special Day Off as defined in 
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Part B of Clause 34—Special Day Off 
Provisions of this award. 

On these 10 days, employees attending 
training in lieu of a Special Day Off will 
receive payment for such days at the rate of 
double time and a half. 

Notwithstanding the provisions of Part B 
of Clause 34. Special Day Off Provisions of 
this award, this payment is calculated as 
follows: 

(i) Payment at the rate of time and a half 
for working on a special day off in 
accordance with paragraph (a) of sub- 
clause (4) of Part B of Clause 34— 
Special Day Off Provisions of this 
award. 

(ii) Payment at the rate of an additional day 
in lieu of the entitlement to another 
special day off with pay in accordance 
with paragraph (a) of subclause (4) of 
Part B of Clause 34—Special Day Off 
Provisions of this award. 

Payment for these 10 days will occur on 
the days that the employee would normally 
have been rostered to take a special day off. 

(d) On all other days employees attend off the 
job training at TAPE, employees will be paid 
at the ordinary rate for such days. 

(4) On the Job Training 
The Company will facilitate the on the job training 

of cross training apprentices within the ordinary hours 
of work subject to operational requirements. 

The Company will endeavour to ensure that the on 
the job component of the cross training programme 
keeps pace with a complements of off the job training, 
in order to ensure that cross training apprentices 
complete their training, subject to satisfactory progress, 
within the two year period. 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bowra and O'Dea Pty Limited and Others. 
No. 153A of 1990 R2. 

CHIEF COMMISSIONER W.S. COLEMAN. 
1 April 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union and Ms C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 153 of 1990(R2) (71 WAIG 688); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Funeral Directors' Assistants' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of April, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Immediately following Clause 38. —Award Modernisa- 

tion and Enterprise Consultation delete the Schedule of 
Respondents and insert the following in lieu: 

Schedule of Respondents. 
Bowra & O'Dea Pty Ltd, 68 Stirling Street, Perth WA 

6000. 
Donald J. Chipper & Son Pty Ltd, 385 Rokeby Road, 

Subiaco WA 6008. 
Arthur E. Davies & Co. Pty Ltd, 85 Market Street, 

Fremantle WA 6061. 
Mead Son & Co. Pty Ltd, 190 Albany Highway, Victoria 

Park WA 6100. 
Arthur J. Purslowe & Co. Pty Ltd, 15 Scarborough Beach 

Road, North Perth WA 6006. 
Prosser Scott & Co. Pty Ltd, 357 Hay Street, Subiaco WA 

6008. 
W. Snell & Co., 1 Marion Street, Midland WA 6056. 
Monahan's Funeral Services, 231 Grand Promenade, 

Dianella WA 6062. 
William Barrett & Sons, 9 Spencer Street, Bunbury WA 

6230. 
C.E. Courtis & Sons, 21 Richardson Street, Katanning 

WA 6317. 
S.C. Doyle, (no longer in business). 
A. Dawson & Son, 19 Egerton Street, Narrogin WA 6312. 
R. Falkingham, Kent Street, Busselton WA 6280. 
Geraldton Funeral Service, (no longer in business). 
W.R. Jones, Mount Barker WA 6324. 
Wm. James & Sons, (no longer in business). 
M. James, (no longer in business). 
J. Keenan, 27 Steere Street, Collie WA 6225. 
L.A. Miller, (no longer in business). 
William Moyes & Sons, (no longer in business). 
H.C. Prior & Son, 69 Grey Street, Albany WA 6330. 
J.W. Purslowe & Son, 264 Fitzgerald Street, Northam 

WA 6401. 
W. Strother, (no longer in business). 
Ivan Vulkovich, 46 Cassidy Street, Kalgoorlie WA 6430. 
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GOVERNMENT ENGINEERING AND BUILDING 
FOREMEN AND SUB FOREMEN AWARD 

No. 15 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

Minister for Works and Services and Others. 

No. P60 of 1991. 

COMMISSIONER J.A. NEGUS. 

9 April 1992. 

HAVING heard Ms J. Bishop on behalf of the on behalf of 
the Applicant and Ms J. Sheridan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Government Engineering and Building 
Foremen and Sub Foremen Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the dates 
specified in the schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Schedule E. — Overtime: Delete this schedule and insert 
in lieu thereof the following: 

Schedule E. 

Overtime. 

Out of Hours Contact. 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

2. Schedule F. — Meal Allowance: Delete this schedule 
and insert in lieu thereof: 

Schedule F. 

Meal Allowance. 
(Operative from 1st pay period on or after 26/2/92) 

Breakfast $5.70 
Lunch $7.05 
Evening Meal $8.45 

HOSPITAL SALARIED OFFICERS (NURSING 
HOMES) AWARD 1976 

No. R 18 of 1974 and R 19 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Association for the Blind and Others. 

No. 171 of 1992. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18. —Motor Vehicle Allowances: Delete sub- 

clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc & Under 
-2600cc 

Metropolitan Area 
First 4000 tons 103.5 
Over 4000 up to 8000 tons 44.5 
Over 8000 up to 16000 kms 24.8 
Over 16000 kms 26.9 
South West Land Division 
First 4000 kms 105.9 
Over 4000 up to 8000 kms 45.5 
Over 8000 up to 16000 kms 25.3 
Over 1600) tons 27.1 
North of 23.5° South Latitude 
First 4000 kms 119.1 
Over 4000 up to 8000 kms 50.5 
Over 8000 up to 16000 kms 27.7 
Over 16000 tons 28.1 
Rest of State 
First 4000 kms 109.4 
Over 4000 up to 8000 kms 47.0 
Over 8000 up to 16000 kms 26.2 
Over 16000 tans 27.6 

(8) Voluntary use of a Motor Car: 

Rate per kilometre 

Area and Details 

Metropolitan Area 
South West Land Division 
North of 23.5° South Latitude 
Rest of the State 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

-2600cc 
Rate per kilometre 

49.4 43.5 37.9 
50.5 44.6 38.9 
56.2 50.0 '43.5 
52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 
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HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD 1980 

No. R 28 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
The Administrator, Attadale Hospital and Others. 

No. 172 of 1992. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of April 1992. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 20. —Motor Vehicle Allowances: Delete sub- 

clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600cc 16O0cc & 
-2600cc 

Under 

Rate per kilometre 
Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Area and Details 

Metropolitan Area 
South West Land Division 
North of 23.5" South Latitude 
Rest of the State 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

-2600cc 
Rate per kilometre 

49.4 43.5 37.9 
50.5 44.6 38.9 
56.2 50.0 43.5 
52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 

HOSPITAL SALARIED OFFICERS (RED 
CROSS BLOOD TRANSFUSION SERVICE) AWARD 

1978 
No. R 17 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

The Executive Director, Australian Red 
Cross Society (WA Division). 

No. 173 of 1992. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18. —Motor Vehicle Allowances: Delete sub- 

clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over IbQOcc 

2600cc 1600cc & Under 
-26O0cc 

Metropolitan Area 
First 4000 kms 103.5 
Over 4000 up to 8000 kms 44.5 
Over 8000 up to 16000 kms 24.8 
Over 16000 kms 26.9 
South West Land Division 
First 4000 kms 105.9 
Over 4000 up to 8000 kms 45.5 
Over 8000 up to 16000 kms 25.3 
Over 16000 kms 27.1 
North of 23.5C South Latitude 
First 4000 kms 119.1 
Over 4000 up to 8000 kms 50.5 
Over 8000 up to 16000 kms 27.7 
Over 16000 kms 28.1 
Rest of State 
First 4000 kms 109.4 
Over 4000 up to 8000 kms 47.0 
Over 8000 up to 16000 kms 26.2 
Over 16000 kms 27.6 

(8) Voluntary use of a Motor Car: 
Area and Details E 

Rate per kilometre 

Metropolitan Area 
South West Land Division 
North of 23.5'' South Latitude 
Rest of the State 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 16Q0cc & Under 

-2600cc 
Rate per kilometre 

49.4 43.5 37.9 
50.5 44.6 38.9 
56.2 50.0 43.5 
52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 
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HOSPITAL SALARIED OFFICERS (RED 
CROSS SOCIAL WORK SERVICE) AWARD 1978 

No. R 17A of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
The Executive Director, Australian Red 

Cross Society (WA Division) 
No. 175 of 1992. 

COMMISSIONER J.A. NEGUS. 
12 May 1992. 

Order. 
HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Salaried Officers (Red Cross 
Social Work Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

HOSPITAL SALARIED OFFICERS (SILVER 
CHAIN) AWARD 1980 

No. R 38 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
The Administrator, Silver Chain Nursing Association. 

No. 174 of 1992. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Silver Chain) 
Award 1980 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of April 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18. —Motor Vehicle Allowances: Delete sub- 

clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600ce 1600cc & Under 
-2600cc 

Rate per kilometre 
Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5' South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc & Under 
-2600cc 

Rate per kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 

Schedule. 
1. Clause 18. —Motor Vehicle Allowances: Delete sub- 

clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc & Under 
-2600cc 

Rate per kilometre 
Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5' South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc & Under 
-2600cc 

Rate per kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 .43.5 
Rest of the State 52.2 46-0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1089 

HOSPITAL SALARIED OFFICERS (SPASTIC 
WELFARE) AWARD 1978 

No. R37 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 

Director, Spastic Welfare of WA Inc. 

No. 176 of 1992. 

COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Mr D. Hill on behalf of the Applicant and 
Ms L.G. French on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Salaried Officers (Spastic Welfare) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of April 1992. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business Cents per kilometre 
Rate per kilometre 17.1 

PARLIAMENTARY EMPLOYEES AWARD 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Governor in Council and Others 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, and Others. 

No. 967 of 1991. 
COMMISSIONER G.L. FIELDING. 

14 April 1992. 
Order. 

HAVING heard Miss L. Field on behalf of the Applicants 
and Ms D. Blaskett on behalf of The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 3rd 
day of April, 1992. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 18. —Motor Vehicle Allowance: Delete sub- 
clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to supply and maintain a Motor Car: 
Engine Displacement Area and Details (jn cubic centimetres) 

Over Over 1600cc 
2600cc 16Q0cc & Under 

-2600cc 
Rate per kilometre 

Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Engine Displacement Area and Details ^jn cuj3jc centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

-2600cc 
Rate per kilometre 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule. 
Clause 10. —Shift Work Allowance: Delete this clause 

and insert in lieu the following — 
10. —Shift Work Allowance. 

All provisions relating to this allowance shall be as per 
the Public Service General Conditions of Services and 
Allowances Award No. PSA A 4 of 1989 as referred to in 
Clause 19. —Allowances. 

PLASTIC MANUFACTURING AWARD 1977 
No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Gay-Dor Plastics Limited & Others. 
No. 1420 of 1991. 

COMMISSIONER J. F. GREGOR. 
30 April 1992. 

Order. 
HAVING heard Ms S Jackson on behalf of the Applicant 
and Mr J Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Plastics Manufacturing Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 



1090 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

of the first pay period commencing on or after the 14th 
day of April 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the number and title "2A. State Wage 
Principles —September 1989", in both instances. 

B. Delete the number and title "22. Rates of Pay" 
and insert in lieu thereof the number and title "22. 
Classification Structure and Rates of Pay". 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause in both instances. 

3. Clause 22. —Wages: Delete this clause and insert in 
lieu thereof the following: 

22. — Classification Structure and Rates of Pay. 
(1) Definition of Classification Structure 

(a) Production Trainee —Grade 1 
A new employee in the first three months of 

full-time permanent employment who performs 
routine duties whilst working under direct super- 
vision and undergoing training to enable them to 
work at the Grade 2 level. 
Training 

— Undertakes induction training which may 
include information on the enterprise, conditions 
of employment, introduction to supervisors and 
fellow workers, training and career path opportu- 
nities, plant layout and processes, work and 
documentation procedures, occupational health 
and safety, equal employment opportunity and 
quality control/assurance, timekeeping, house- 
keeping. 

— Training on any one or several of specific 
tasks encompassed in Grade 2. 

(b) Production/Machine Assistant —Grade 2 
Shall mean an employee who is engaged on 

work in connection with or incidental to the 
production and distribution operations of the 
employer and who may be required to regularly 
carry out general and specific duties as well as 
operate ancillary equipment. 
Specific Duties —Grade 2 

— Hand packing and/or stacking of raw mate- 
rial or finished product with visual inspection 

— Weighing and mixing of raw materials 
— Cleaning of plant and machinery 
— General labouring 
— Dispatch and receiving 
— Assembling and/or repetitive fabricating 

General Duties 
— Assist an employee in Grade 3 
— Undertakes feeding or taking-off work on 

automatic or semi automatic equipment 
— Understands and undertakes basic quality 

control procedures 
— Maintains simple records 
— Carries out simple manual processes that 

require limited judgment 
Experience 

An employee who is initially employed as a 
Production Trainee—Grade 1 shall automatically 
progress from Grade 1 to Grade 2 after not more 
than three months service with the employer. 

Training 
Shall have completed all aspects of Grade 1 

training, including: 
— Health and Safety related to specific tasks to 

be performed, timekeeping records, and quality 
awareness related to particular processes 

— Quality control procedures including the 
ability to recognise faults and deviations 

— Proficiency and efficiency 
— Elementary tasks, skills and procedures 

(c) Machine Attendant —Grade 3 
Shall mean an employee classified and ap- 

pointed as such who is engaged on work in 
connection with or incidental to the production 
and distribution operations of the employer and 
who in addition to the duties of a Production/ 
Machine Assistant —Grade 2 may be required to 
regularly carry out any general duties together 
with the specific duties listed hereunder: 
Specific Duties—Grade 3 

— Fabrication requiring the reading and im- 
plementation of detailed drawings 

— Machine Operator (including start ups and 
shut downs for primary manufacturing machines 

— Makes simple machine adjustments 
— Exercises simple quality control 
— Assistant machine operator/setter 

Experience 
Not less than six months experience in Grade 

2, unless otherwise agreed. 
Training 

Shall have completed all aspects of Grade 2 
training, including: 

— Health and safety related to specific tasks to 
be performed; timekeeping records, and quality 
awareness related to particular processes 

— Quality control procedures 
— Proficiency and efficiency 

(d) Machine Operator/Setter—Grade 4 
Shall mean an employee classified and ap- 

pointed as such who is engaged on work in 
connection with or incidental to the production 
and distribution operations of the employer and 
who in addition to the duties of a Machine 
Attendant —Grade 3 may be required to regularly 
carry out the specific duties listed hereunder: 
Specific Duties —Grade 4 

— Complex machine operation and setting with 
responsibility for output 

— Responsibility for minor maintenance 
— Quality control — May be required to keep 

simple records 
— Capable of supervising small groups of 

employees and a number of different types of 
machines 
Experience 

Not less than nine months experience as Grade 
3, unless otherwise agreed. 
Training 

Shall have completed all aspects of Grade 3 
training including supervision and communication 
training. 

(e) Leading Hand Setter—Grade 5 
Shall mean an employee classified and ap- 

pointed as such who is engaged on work in 
connection with or incidental to the production 
and distribution operations of the employer and 
who in addition to the duties of Machine 
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Operator/Setter —Grade 4 may be required to 
regularly carry out the specific duties listed 
hereunder: 
Specific Duties —Grade 5 

— Must be capable of operating and setting up 
complex machines to a required level of quality 
and safety 

— Must be capable of supervising a team of 
employees operating a group of related machines 

— Must be able to perform the majority of tasks 
in Grade 3 and 4 

— Must be capable of setting up and controlling 
machines operated by Grade 2, 3 and 4 employees 

— Must be able to carry out routine mainte- 
nance and report on machinery 

— Must be able to assist in the training of 
operators in Grade 1, 2, 3 and 4 

— Understands and undertakes quality control 
procedure and be able to exercise and advanced 
level of judgment 

— Maintains all records associated with the 
particular process and supervision of employees 

— Follows complex instructions and procedures 
Experience 

Not less that 12 months experience as Grade 4, 
unless otherwise agreed by the employer. 
Training 

Shall have completed all aspects of Grade 4, 
including supervision and communication train- 
ing. 

(f) Production Systems Controller Tradesperson — 
Grade 6 

Production Systems Controller shall mean an 
employee classified and appointed as such who is 
engaged on work in connection with or incidental 
to the production and distribution operations of 
the employer and who in addition to the duties of 
a Leading Hand/Setter—Grade 5 may be required 
to regularly carry out the duties listed hereunder: 
General Duties 

— Understands and applies quality control 
techniques 

— Exercises good interpersonal communication 
skills 

— Exercises discretion within the scope of this 
grade 

— Exercise keyboard skills at a high level 
— Perform work under general supervision 

either individually or in a team environment 
— Is able to inspect products and/or materials 

for conformity with established operational stan- 
dards 
Specific Duties 

— Approves and passes first off samples and 
maintains quality of product 

— Works from production drawings, prints or 
plans 

— Operates, sets up and adjusts all production 
machinery in a plant including production process 
welding to the extent of training 

— Can perform a range of engineering mainte- 
nance functions 

— Manufacturing operations at a level higher 
than Grade 5 

— Operate all lifting equipment 
— Maintains records 
— Production scheduling and materials han- 

dling within the scope of the production process 
or directly related functions within raw materials/ 
finished goods locations in conjunction with 
technicians 

— Understands and applies computer tech- 
niques as they relate to production process 
operations 

— High level stores and inventory responsibil- 
ity 

— Assists in the provision of on the job training 
in conjunction with tradespersons and trainers 

— Has a sound knowledge of the employers 
operations as it relates to the production process. 

(2) Rates of Pay 
(a) The minimum weekly rate of wage payable to 

employees covered by this award shall be as 
follows: 

Base Supple- Award 
Rate mentary Wage 

Payment 
S per week 

(i) Production 
Trainee —Grade 1 

Column A 284.90 40.50 325.40 
(ii) Production 

Machine Assistant 
— Grade 2 

Column A 292.20 41.50 333.70 
(iii) Machine 

Attendant 
— Grade 3 

Column A 299.50 35.80 335.30 
Column B 299.50 40.80 340.30 
Column C 299.50 42.60 342.10 

(iv) Machine Operator/ 
Setter 
— Grade 4 

Column A 319.20 28.30 347.50 
Column B 319.20 34.00 353.20 
Column C 319.20 39.70 358.90 
Column D 319.20 45.40 364.60 

(v) Leading Hand/ 
Setter —Grade 5 

Column A 337.40 48.10 385.50 
(vi) Production Systems 

Controller 
Tradesperson — 
Grade 6 

Column A 365.20 37.30 402.50 
Column B 365.20 42.20 407.40 
Column C 365.20 47.10 412.30 
Column D 365.20 52.00 417.20 

Provided that the rates of pay set out in Columns A, 
B, C and D shall apply as follows: 

Column A first pay period on or after 14 April 1992 
Column B first pay period on or after 14 October 

1992 
Column C first pay period on or after 14 April 1993 
Column D first pay period on or after 14 October 

1993 
(b) Calculation of Wage Rates —State Wage Case 

Decisions 
In circumstances where award wages are to be 

increased as a result of State Wage Case decisions 
the amount of the increase shall be calculated and 
applied to the wages prescribed in subclause (a) 
hereof as follows: 

Wherever the State Wage Case decision pro- 
vides that award wages be increased by a 
percentage, a flat money amount, or a combination 
of a percentage and flat money amount, the Base 
Rate and the Award Wage shall be increased by 
applying the same percentage and/or by adding the 
same money amount. The Supplementary Pay- 
ment shall be calculated by deducting the new 
Base Rate from the new award wage and any 
increase in the Supplementary Payment should not 
reduce the residual level of any overaward 
payment as at 14 October 1993, except in 
accordance with the Minimum Rates Adjustment 
principle. 
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(3) Junior Employees 
Junior employees shall be paid the following prescribed 

percentage of the weekly rate for the class of work as defined 
in subclause (1) hereof in which they are employed. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

(4) Apprentices 
(Percent of the "Production Systems Controller Trade- 

sperson — Grade 6" rate per week) 
(a) Four-Year Term % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half-Year Term 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three-Year Term 
First year ■ 55 
Second year 75 
Third year 88 

(5) Leading Hands 
In addition to the rates prescribed in subclause (2) of this 

clause a leading hand shall be paid: 
per week 

$ 
(a) If placed in charge of not less than three and 

not more than ten other employees 16.60 
(b) If placed in charge of more than ten and not 

more than 20 other employees 25.40 
(c) If placed in charge of more than 20 other 

employees 32.50 
(6) Tool Allowance 

(a) Where an employer does not provide a tradesper- 
son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of their work as a tradesperson or 
apprentice the employer shall pay a tool allowance 
of: 

(i) $9.20 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage of 

$9.20 being that percentage which appears 
against their year of apprenticeship in sub- 
clause (4) of this clause. 

for the purpose of such tradesperson or appren- 
tice supplying and maintaining tools ordinarily 
required in the performance of their work as a 
tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) An employer shall provide for the use of trade- 
spersons or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesperson or apprentice shall replace or pay 
for any tools supplied by their employer if lost 
through their own negligence. 

(7) Minimum Wage 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $268.80 per week as their ordinary 
rate of pay in respect of the ordinary hours of work 

prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$268.80. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

PRINTING (COUNTRY) AWARD 
No. 9 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Printing and Allied Trades Employers' Federation of 
Western Australia (Union of Employers). 

No. 1551 of 1991. 

COMMISSIONER J.A. NEGUS. 
16 February 1992. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Ms E. Baroni on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Printing (Country) Award be varied in 
accordance with the following Schedule 1 and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 12th day 
of September 1991. 

AND 
be further varied in accordance with the following 
Schedule 2 and that such variation shall have effect 
from the beginning of the first pay period commencing 
on or after the 9th day of October 1991. 

AND 
be further varied in accordance with the following 
Schedule 3 and that such variation shall have effect 
from the beginning of the first pay period commencing 
on or after the 31st day of October 1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule 1. 
1. Clause 11. —Base Rate of Wages: 
A. Delete this clause and insert in lieu thereof the 

following: 
11. —Base Rate of Wage. 

An adult employee's minimum award rate of wage 
is inclusive of the base rate of wage set out in Table 
"A" hereof and the supplementary payment set out in 
Clause 11 A. —Supplementary Payments of this award, 
operative from the beginning of the first pay period to 
commence on or after 12 September 1991. 
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Table "A". 
(i) Group Level Base Rate 

$ 
1 309.20 
2a 322.40 
2b 328.50 
2c 332.50 
3a 338.90 
3b 344.30 
3c 337.00 
3d 344.30 
3e 350.60 
4 381.70 
5a 376.80 
5b 390.80 

2. Clause 11 A. —Supplementary Payments: Delete this 
clause and insert in lieu thereof the following: 

11 A. — Supplementary Payments. 
The supplementary payments set out in Table "B" 

below will be absorbed into any existing Overaward 
Payment and shall not form the basis for an increase 
in actual rates of pay where actual rates are higher than 
the adult employee's award rate of pay inclusive of the 
"base rate" of pay set out in Table "A" of clause 
11. — Base Rate of Wage, of this award and the 
"Supplementary Payment" set out in the table hereof. 

Table "B". 
Group Level Supplementary 

Payment 

"Overaward Payments" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus", "service increment", or any other term 
whatsoever) which the employee would receive in 
excess of the "base rate" of pay set out in Table "A" 
of clause 11. —Base Rate Of Wage, of this award. 
Provided that such payment shall exclude overtime, 
shift allowances, penalty rates, disability allowances, 
fares and travelling time allowance and any other 
ancillary payment of like nature prescribed by this 
award. 

3. Clause 1 IB. —Interim Classification Structure: Delete 
this clause and insert in lieu thereof the following: 

1 IB. —Interim Classification Structure. 
The interim classification structure relates to an 

adult employee performing the description of employ- 
ment set out in the second column of Table "C" whose 
occupational group level is in the third column 
inclusive of the base rate of wage set out in "A" of 
Clause 11. —Base Rate of Wage of this award and 
supplementary payment set out in Table "B" of clause 
11 A. —Supplementary Payments, of this award. 

Table "C". 
Description of Employment 

(1) ADULTS: 
(a) Compositor 
(b) Keyboard operator 
(c) Proof reader 
(d) Proof reader's assistant 
(e) Printing machinist 
(f) Artist/Designer 

Minimum 
Weekly Rate 

of Pay 

410.50 
384.60 
384.60 
337.20 
407.10 
384.60 

Group Description of Employment 
Level 

(g) Graphic Reproducer 
(i) Image Preparer 410.50 

(ii) Plate Preparer 410.50 
(Hi) Cylinder Preparer 410.50 

(h) Small Offset Machinist 384.60 
(i) Non Impact Printing Machine 

Operator (including Electronic 
and Laser Printing Machine 
Operator) 384.60 

(j) Binder/Finisher 407.10 
(k) Employee employed directly 

in connection with stationery, 
system work, addressograph 
work, paper products 337.20 

(1) Feeder on any machine 337.20 
(m) Storeperson 358.20 
(n) Screen printing 

(i) Stencil Preparer 407.10 
(ii) Power Driven Screen 

Printing Machine Operator 359.50 
(iii) Screen Attendant 338.60 

(o) An employee not otherwise 
specified 321.30 

Schedule 2. 
1. Clause 2. —Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles 1989 
3. Scope 
4. Term 
5. Area 
6. Trade Union Training Leave 
7. Contracting Out of the Award Prohibited 
8. Terms of Employment 

8A. Introduction of Change 
8B. Redundancy 

9. Aged and Infirm Employees 
10. Casual Employees 
11. Base Rate of Wage —Table A 

11 A. Supplementary Payments —Table B 
UB. Interim Classification Structure —Table C 
IIC. Structural Efficiency 
IID. Indexation of Overaward Payments 

12. Stand By for Work 
13. Call Back 
14. Workers Missing Usual Conveyance 
15. Rest Interval for Females 
16. Meal Period 
17. Part Time Employees 
18. Payment of Wages and Pay Day 
19. Hours of Work 
20. Shift Work 

20A. Implementation of Shorter Hours 
21. Overtime 
22. Public Holidays 
23. Annual Leave 
24. Sick Leave 
25. Bereavement Leave 
26. Maternity Leave 

26A. Adoption Leave 
27. Jury Service 
28. Production of Drawings 
29. Proof Reading 
30. Letterpress and Lithographic Printing Conditions 
31. Glueing Machines 
32. Restrictions on Taking Work Off an Employer's 

Premises 
33. Letting and Hiring of Premises or Plant 
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34. Mixed Functions 
35. Limitation of Employment of Juniors 
36. Apprentices 

36A. Adult Apprentices 
37. Health Notices 
38. Health Provisions 
39. Change Rooms and Dressing Time 
40. Protection of Clothing 
41. Employer to Provide Facilities 
42. Bronzing or Dusting-Off 
43. First-Aid Chest 
44. First-Aid Attendant 
45. Guillotine Machine Work 
46. Platen Machines used for Carton Cutting 
47. Time and Wages Records 
48. Right of Entry 
49. Union Delegate 
50. Board of Reference 
51. Settlement of Disputes 
52. Posting of Award and Union Notices 
53. Interpretation of Award 
54. Production 
55. Long Service Leave 

Schedule "A" Respondents 
Schedule "B" Guidelines —Maximum Plant Ca- 

pacity 
Utilisation/Continuous Machine Operation 

2. Clause 9. —Aged and Infirm Workers: Delete the title 
of this clause and insert in lieu thereof the following: 

9. —Aged and Infirm Employees. 
3. Clause 10. —Casual Workers: 
A. Delete the title of this clause and insert in lieu thereof 

the following: 
10. —Casual Employees. 

B. Immediately following subclause (6) of this clause 
insert the following new subclause: 

(7) That the provisions in subclause (5) and (6) 
hereof may be varied by agreement in accordance with 
subclauses 19(5), 19(6), 19(7), 20(5), 20(6) or 20(7) of 
this award. 

4. Clause 11C. —Structural Efficiency: Imediately fol- 
lowing this clause, insert new clause 1 ID. —Indexation of 
Overaward Payments as follows: 

1 ID. —Indexation of Overaward Payments. 
It is recommended that in accordance with the 

Commission's decisions dated 23 September 1983 and 
27 October 1983 in the National Wage Case, in 
circumstances where the wage rates prescribed by this 
award are increased by order of a Full Bench of the 
Commission to reflect movements in the Consumer 
Price Index as a result of National Wage/Wage 
Indexation cases employers party to the award should 
apply the indexation increase to an employee's actual 
rate of pay as defined hereunder unless the Commission 
in the National WageAVage Indexation case concerned 
indicates an attitude that overaward payments should 
not be so adjusted. 

"Actual rate of pay" is defined as the total amount 
an employee would normally receive for performing 
thirty-eight hours of ordinary work. Provided that such 
rate shall expressly exclude overtime, penalty rates, 
fares and travelling time allowance, and any other 
ancillary payments of like nature. Provided further that 
this definition shall not include production bonuses and 
other methods of payment by results which by virtue 
of their basis of calculation already produce the results 
intended by this clause. 

5. Clause 13. —Call Back: Delete subclause (5) of this 
clause and insert in lieu thereof the following: 

(5) The provisions of the clause shall not apply 
where notification is given after the employee's last 
occurring working day immediately preceding a week- 
end or rostered period off greater than 48 hours that 
he/she is required to report for overtime work prior to 
his/her normal commencing time on the first working 

day after that weekend or rostered period off and such 
overtime work — 

(a) does not exceed 30 minutes; and 
(b) is continuous with the commencement of his 

ordinary working time. 
6. Clause 15. —Rest Interval for Females: Delete this 

clause and insert in lieu thereof the following: 
15. —Rest interval for Females. 

(1) For each female employee employed on day work 
or on shift work there shall be an interval of ten minutes 
at a time fixed by the employer between the second and 
third hour after the employee's ordinary commencing 
time for rest on each day on which the female employee 
is required to work. 

(2) The rest period shall be counted as time worked 
and shall be taken without loss of pay. A piece 
employee shall be paid during such rest interval the 
corresponding time employee's wage. Reasonable 
facilities shall be provided by the employer for the 
employee to have refreshments during such interval if 
the employee so desires. 

7. Clause 16. —Meal Period: Delete the pre-amble and 
subclauses (1) and (2) of this clause and insert in lieu thereof 
the following: 

Subject to subclause (3) of clause 19. —Hours of 
Work and subclause (8) of clause 20. — Shift Work of 
this award, as the case may be, the following provisions 
shall apply to meal periods: 

(1) The minimum time allowance for meals shall 
be half an hour and the maximum time 
allowance one hour. 

(2) No employee shall be compelled to stop 
work except for meals, and subject to 
subclause (6)(c) of Clause 21. —Overtime of 
this award no period of work shall exceed 
five hours without a break for meals. 
Provided that: 
(a) Where pursuant to clause 19. — Hours of 

Work and clause 20. —Shift Work of 
this award an employer has adopted a 
system of ordinary working hours which 
does not require employees to work for 
more than six hours on a day or shift and 
they are not required to work in excess 
of their ordinary hours on that day or 
shift, then by agreement between the 
employer and the majority of those 
employees a meal break need not be 
taken on that day or shift. 

(b) By agreement between the employer 
and an employee or the majority of 
employees in the plant, work section or 
sections concerned, an employee or 
employees may be required to work in 
excess of five hours but not more than 
six hours at ordinary rates of pay 
without a meal break. 

8. Clause 17. —Part-time Workers: 
A. Delete the title of this clause and insert in lieu thereof 

the following: 
17. —Part-Time Employees. 

B. Delete the pre-amble of subclause (1) of this clause and 
insert in lieu thereof the following: 

(1) Subject to subclause (2) of this clause, notwith- 
standing anything contained in this award, an employer 
and a female employee who, for personal reasons, is 
unable to attend for work for 38 hours per week and 
who desires and applies for permanent employment for 
a lesser number of hours per week may agree that the 
ordinary working week of such female shall be of such 
lesser number of hours than 38 but not less than 19, as 
they shall mutually determine. Such agreement shall be 
in writing signed by both parties and shall not become 
operative until deposited with and approved by the 
appropriate union or branch thereof having members 
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employed in the establishment upon the type of work 
on which the part-time employee is to be engaged, and, 
failing such approval being given by such union, be 
ratified by the Board of Reference. In the event of an 
establishment not employing a member of a union in 
the work upon which a part-time employee is to be 
employed the approval of the union is required as if 
employees in that establishment were members of the 
union or failing approval then by ratification of the 
Board of Reference. Where approval or ratification is 
given the following conditions shall apply to the 
employment of such persons. 

C. Delete paragraph (b) of subclause (1) of this clause and 
insert in lieu thereof the following: 

(b) They shall work, or in lieu thereof, shall be paid 
for not less than 19 hours per week or for such 
greater number of hours fewer than 38 as 
constitutes the working week of the part-time 
employee; 

D. Immediately following subclause (1) of this clause, 
Insert a new subclause (2) as follows: 

(2) Notwithstanding paragraph (c) of subclause (1) 
hereof ordinary hours of day work or shift work, as the 
case may be, may be arranged in accordance with 
subclauses 19(7) or 20(7) of this award. 

9. Clause 18. — Payment of Wages and Pay Day: 
A. Delete Subclause (2) of this clause and insert in lieu 

thereof the following: 
(2) (a) Wages shall be paid by cash, cheque or 

electronic transfer (as determined by the employer) 
during working hours provided that wages made by 
electronic funds transfer shall be credited to an 
employee's account without cost to the employee at the 
time of transfer. 

(b) In the case of an employee whose ordinary hours 
of work are arranged so that the employee works a 
constant number of ordinary hours each week, wages 
shall be paid according to the actual ordinary hours 
worked each week. 

(c) In the case of an employee whose ordinary hours 
of work are arranged so that the employee works an 
average number of ordinary hours each week during a 
particular work cycle, wages shall be paid weekly 
according to a weekly average of ordinary hours 
worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the 
work cycle. 

If that employee is absent from duty during a week 
(other than for paid absences authorised by this award) 
the employee shall lose his/her entitlement to payment 
during that week for the period of the absence. 

B. Insert a new subclause (3) as follows and re number 
existing subclauses (3) to (5) as (4) to (6) respectively. 

(3) (a) Subject to paragraph (b) hereof wages shall 
be paid during ordinary working hours and time and 
one half shall be paid for all non-working time during 
which an employee is kept waiting for payment of 
wages except when the delay is for a reason beyond the 
employer's control. 

(b) In the event that an employee by virtue of the 
arrangement of the employee's ordinary working 
hours, is to take a day off on a day which coincides with 
pay day, payment shall be made no later than the 
employee's ordinary working day immediately follow- 
ing pay day. Provided that, where the employer is able 
to make suitable arrangements, wages may be paid on 
the working day preceding pay day. 

10. Clause 19. —Hours of Work: Delete this clause and 
insert in lieu thereof the following: 

19. — Hours of Work. 
(1) Day Work: 
For the purposes of this award "day work" is work 

(other than overtime work) performed by an employee 
between the hours of 7.00am and 5.30pm save and 
except work performed by an employee employed to 

clean the premises, and by Linotype Mechanic or other 
employee who attends to arrange the heating of 
Linotype or Like Metalpots or other heating apparatus 
for the machines or buildings, may be between the 
hours of 6.30am and 5.30pm. 

(2) The ordinary hours of work for day work shall 
not exceed an average of thirty-eight hours per week 
or an average of seven hours thirty-six minutes per day. 

(3) Subject to clause 20A. — Implementation of 
Shorter Hours, of this award: 

The ordinary hours of day work subject to the 
exceptions provided in subclauses (5) and (6) herein, 
shall not exceed eight and three quarter hours per day 
within a work cycle arranged on one of the following 
bases: 

(a) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
fourteen consecutive days: or 

(c) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(d) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(e) Any other work cycle as agreed pursuant to 
subclause (4) of clause 20A. —Implementa- 
tion of Shorter Hours, of this award dealing 
with the banking of rostered days. 

(4) The ordinary hours of day work, subject to the 
exception provided in subclause (7) herein, shall be 
worked on not more than five days Monday to Friday 
inclusive of each week and may be arranged on any of 
the days or all of the days of each week, Monday to 
Friday inclusive. 

(5) Subject to clause 20A. —Implementation of 
Shorter Hours, of this award: 

The ordinary hours of day work performed by an 
employee notwithstanding subclause (4) herein, can be 
extended by agreement between the employee and the 
majority of employees at the plant or work section or 
sections concerned beyond eight and three quarters and 
up to ten hours per day between the hours of 7.00am 
and 5.30pm on any day Monday to Friday inclusive. 

(6) Subject to paragraph (d) of subclause (3) of 
Clause 11C. —Structural Efficiency and notwithstand- 
ing subclauses (1), (3) and (4) herein, an employee may 
work ordinary hours outside the hours 7.00am and 
5.30pm and/or in excess of ten hours and up to twelve 
hours. Where ordinary hours of twelve is introduced the 
terms of agreement shall also be subject to: 

(a) the employer, union and employees con- 
cerned being guided by the occupational 
health and safety provisions of the ACTU 
Code of Conduct on Twelve Hour Shifts; 

(b) proper health monitoring procedures being 
introduced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(7) Subject to paragraph (d) of subclause (3) of 
Clause 11C. —Structural Efficiency and notwithstand- 
ing subclause (4) herein, ordinary hours of work may 
be arranged on any day of the week including Saturday 
and Sunday. 

(8) Juniors: 
Subject to the appropriate overtime provisions an 

employee under seventeen years of age shall be 
employed only on day work. 

. (9) Fixation and Change of Hours: 
(a) The daily working hours, including the meal 

period, of each employee employed on day 
work shall be as determined by the employer 
provided that: 

(i) an employer shall not alter the usual 
daily working hours of an employee 
unless and until that employee has had 
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one week's notice of the alteration 
which is to be made; and 

(ii) any alteration to the duration and/or the 
usual commencing time of the meal 
period of employees should be made 
only as provided in clause 16. —Meal 
Period of this award. 

(b) Working hours once having been fixed 
pursuant to subparagraph (a)(i) of this sub- 
clause, such hours shall not be changed until 
at least one week after such fixation has been 
in actual operation, provided always that 
should any alteration of the working hours be 
effected other than in accordance with sub- 
paragraph (a)(i) hereof, the employee shall be 
paid double time for all time worked outside 
of his/her ordinary hours fixed in accordance 
with subparagraph (a)(i) hereof. 

(10) Posting of Working Hours: 
The daily working hours of each work room, 

including the meal period, and the name and working 
hours of each employee employed in that work room 
whose hours differ therefrom, shall be posted and 
conspicuously displayed in such work room. 

(11) (a) In a case of emergency beyond his/her 
control an employer may require an employee to 
change his/her usual working period (including the 
meal break of such period) on giving him/her forty- 
eight hours notice to that effect, without the payment 
of the penalty prescribed by subclause (9) of this 
clause. The ordinary working hours of such an 
employee shall not be so changed more than once in 
a working week. 

(b) In the event of an employee being required to 
change his/her usual working period in a case of 
emergency beyond the employer's control, without 
receiving forty-eight hours notice of the change, he/she 
shall be paid double time or double rate for all time 
worked by him/her until the expiration of forty-eight 
hours after the employee has commenced the new 
working nours. 

11. Clause 20. — Shift Work : Delete this clause and insert 
in lieu thereof the following: 

20.-Shift Work. 
(1) Definitions: 
For the purposes of this clause: 

"Afternoon Shift" means any shift finishing 
after 6.00 p.m. and at or before 12.45 a.m. 

"Night Shift" means any shift finishing subse- 
quent to 12.45 a.m. and at or before 10.00 a.m. 

"Continuous Shift Work" means work carried 
on with consecutive shifts of employees through- 
out the twenty-four hours of each day without 
interruption except during breakdowns or meal 
breaks or due to unavoidable causes beyond the 
control of the employer. 

"Morning Shift" means any shift commencing 
at or after 5.00 a.m. and prior to 7.00 a.m. but 
nothing in this definition shall cause an employee 
working in accordance with the provisions of 
subclause (1) of Clause 19. —Hours of Work to be 
deemed to be working on morning shift. 

(2) Hours, Non-continuous Shift Work: 
The ordinary hours of duty for non-continuous shift 

work shall not exceed an average of thirty-eight per 
week or an average of seven hours thirty six minutes 
per shift. 

(3) Subject to clause 20A. — Implementation of 
Shorter Hours, of this award: 

The ordinary hours for non-continuous shift work 
subject to the exceptions provided in subclauses (5) and 
(6) herein, shall not exceed eight and three quarter 

hours per shift within a work cycle arranged on one of 
the following bases: 

(a) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(c) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(d) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(e) Any other work cycle as agreed pursuant to 
subclause (4) of clause 20A. — Implementa- 
tion of Shorter Hours, of this award dealing 
with the banking of rostered shifts. 

(4) (a) The ordinary hours for non-continuous shift 
work, subject to the exception provided in subclause (7) 
herein, shall be worked on not more than five days 
Monday to Friday inclusive of each week and may be 
arranged on any of the days or all of the days of each 
week, Monday to Friday inclusive. 

(b) Provided that work performed by an employee 
on afternoon shift or night shift commencing on a 
Friday may continue into Saturday for the remaining 
ordinary hours of work which commenced on the 
Friday without payment of double time or double rates. 

(5) Subject to clause 20A. —Implementation of 
Shorter Hours, of this award: 

The ordinary hours for non-continuous shift work 
performed by an employee notwithstanding subclause 
(3) herein, can be extended by agreement between the 
employer and the majority of employees at the plant or 
work section or sections concerned beyond eight and 
three quarters hours and up to ten hours per shift on any 
day Monday to Friday inclusive. 

(6) Subject to paragraph (d) of subclause (3) of 
Clause 11C. —Structural Efficiency and notwithstand- 
ing subclauses (3) and (4) herein, an employee may 
work ordinary hours of afternoon shift and night shift 
work in excess of ten hours and up to twelve hours per 
shift. Where a twelve hour shift is introduced the terms 
of agreement shall also be subject to: 

(a) the employer, union and employees con- 
cerned being guided by the occupational 
health and safety provisions of the ACTU 
Code of Conduct on Twelve Hour Shifts; 

(b) proper health monitoring procedures being 
introduced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(7) Subject to paragraph (d) of subclause (3) of 
Clause 11C. — Structural Efficiency and notwithstand- 
ing subclause (4) herein, ordinary hours of shift work 
may be arranged on any day of the week including 
Saturday and Sunday. 

(8) Hours, Continuous Shift Work: 
The ordinary hours of work for continuous shift work 

subject to the exceptions provided in subclauses (11) 
and (13) herein shall not exceed eight hours on any of 
the three shifts worked in each twenty four hours and 
shall not exceed an average of thirty-eight per week 
within a work cycle not exceeding twenty-eight 
consecutive days or over such longer period as may be 
agreed between the employer and the majority of 
employees at the plant or work section or sections 
concerned. 

(9) (a) The ordinary hours for continuous shift work 
in a roster cycle that prescribes "afternoon shift" and 
"night shift" subject to the exception provided in 
subclause (12) herein, shall be worked on not more than 
five days Monday to Friday inclusive of each week 
Monday to Friday inclusive. 

(b) Provided that work performed by an employee 
on a continuous shift work commencing on a Friday 
may continue into the Saturday for the remaining 
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ordinary hours of work which commenced on the 
Friday without payment of double time or double rates. 

(10) Shift employees whilst recognising their obliga- 
tions to continue at work until relieved shall not be 
required to work more than two consecutive shifts. The 
employer shall avoid double shifts as far as possible by 
using every endeavour to arrange reliefs, and shall limit 
the number of double shifts worked by an employee to 
one in any week except in unavoidable circumstances. 

(11) (a) The ordinary hours of shift work performed 
by an employee notwithstanding subclause (8) herein, 
can be extended by agreement between the employer 
and the majority of employees at the plant or work 
section or sections concerned beyond eight hours and 
up to ten hours per shift on any day Monday to Friday 
inclusive. 

(b) A roster system may operate on the basis that the 
weekly average of thirty-eight ordinary hours is 
achieved over a period which exceeds twenty-eight 
consecutive days. 

(12) Subject to paragraph (d) of subclause (3) of 
Clause 11C. — Structural Efficiency and notwithstand- 
ing paragraph (9)(a) herein, ordinary hours of continu- 
ous shift work may be arranged on any five, six or 
seven days of the week Monday to Sunday inclusive. 

(13) Subject to paragraph (d) of subclause (3) of 
Clause 11C. — Structural Efficiency and notwithstand- 
ing subclauses (8) and (11) herein, an employee may 
work ordinary hours of continuous shift work in excess 
of ten hours and up to twelve hours per shift. Where 
a twelve hour shift is introduced the terms of agreement 
shall also be subject to: 

(a) the employer, union and employees con- 
cerned being guided by the occupational 
health and safety provisions of the ACTU 
Code of Conduct on twelve Hour Shifts; 

(b) proper health and monitoring procedures 
being introduced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(14) Shift Allowances: 
(a) an employee when on morning shift or when 

on afternoon shift or when on a night shift 
which rotates with or alternates with day 
work and/or afternoon shift shall, in addition 
to the day work wage by this award pre- 
scribed for the work that he/she performs, be 
paid 20 per cent of that day work wage. 

(b) An employee who: 
(i) during a period of engagement on shift, 

works night shift only; or 
(ii) remains on a night shift for a longer 

period than four consecutive weeks; or 
(Hi) works on a night shift which does not 

rotate or alternate with another shift or 
with day work so as to give him at least 
one-third of his working time off night 
shift in each cycle, shall during such 
engagement period or cycle be paid for 
all time worked during ordinary work- 
ing hours on such night shift 30 per cent 
in addition to the day work wage by this 
award prescribed for the work he/she 
performs. 

(15) Allowances Part of Weekly Wage: 
The relevant shift allowance prescribed by subclause 

(14) of this clause for a shift employee shall be part of 
his weekly wage for the purpose of calculating the 
appropriate overtime rate payable in accordance with 
subclause (17) of this clause and clause 21. —Overtime 
of this award. 

(16) Meal Break —Continuous Shift Work: 
An employee employed on continuous shift work 

shall, on the shift on which he/she is employed, be 
permitted and shall take a meal break of 30 consecutive 
minutes and such meal break shall be counted as time 
worked and paid as such. 

(17) Change of Working Periods: 
(a) An employee who during the course of a 

week's work is transferred from day work to 
night shift or from night shift to day work 
shall, without loss of pay be allowed at least 
a ten hours' break between the time of 
finishing his/her day work and the time of 
commencing his/her night shift or from the 
time of finishing his/her night shift and the 
time of commencing his/her day work, as the 
case may be. If such ten hours is not allowed 
the employee shall be paid double time or 
double rates for all hours worked by him/her 
until he/she has had such ten hours' break. 

An employee shall not be transferred from 
day work to night shift or vice versa more 
than once in a working week. 

(b) This subclause shall, with the necessary 
changes, apply to any employee changed 
from day work to shift work or from shift 
work to day work or from one shift to another 
shift. 

(18) Shift Employees Not to Work Alone: 
An employer shall not require or permit a shift 

employee to work before 7.00 a.m. or after 5.30 p.m. 
in connection with power-driven machinery (except 
floor cleaning or floor polishing appliances) or corro- 
sive acids or poisonous substances unless he/she works 
within normal sight or hearing of at least one other 
person. 

(19) Fixation and Change of Hours: 
(a) The daily working hours, including the meal 

period of each employee employed on shift 
work shall be as determined by the employer 
provided that: 

(i) an employer shall not alter the usual 
daily working hours of any employee 
unless and until that employee has had 
one week's notice of the alteration 
which is to be made; and 

(ii) any alteration to the duration and/or the 
usual commencing time of the meal 
period of employees shall be made only 
as provided in clause 16. —Meal Period 
of this award. 

(b) Working hours once having been fixed 
pursuant to this subclause , such hours shall 
not be changed until at least one week after 
such fixation has been in actual operation, 
provided always that should any alteration of 
the working hours be effected other than in 
accordance with paragraph (a) hereof, the 
employee shall be paid double time for all 
time worked outside of his/her ordinary 
hours fixed in accordance with paragraph (a) 
hereof. 

(20) Posting of Working Hours: 
The daily working hours of each work room, 

including the meal period, and the name and working 
hours of each employee employed in that work room 
whose hours differ therefrom, shall be posted and 
conspicuously displayed in such work room. 

(21) Emergency Provisions: 
(a) In a case of emergency beyond his/her 

control an employer may require an em- 
ployee to change his/her usual working 
period (including the meal break of such 
period) on giving him/her forty-eight hours' 
notice to that effect, without the payment of 
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the penalty prescribed by subclause (19) 
hereof. The ordinary working hours of such 
an employee shall not be so changed more 
than once in a working week. 

(b) In the event of an employee being required 
to change his/her usual working period in a 
case of emergency beyond the employer's 
control, without receiving forty-eight hours' 
notice of the change, he/she shall be paid 
double time or double rate for all the time 
worked by him/her until the expiration of 
forty-eight hours' after the employee has 
commenced the new working hours. 

12. Clause 20A. — Enabling Provisions For Extended 
Shift Operation: Delete this clause and insert in lieu thereof 
the following: 

20A. — Implementation of Shorter Hours. 
(1) Methods of implementation of ordinary working 

hours may apply differently to various groups or 
sections of employees in the plant or establishment 
concerned. 

(2) In each plant an assessment should be made as 
to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation. 

(3) In absence of agreement at plant level in respect 
to the implementation of ordinary working hours the 
following procedure shall be applied without delay; 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establishment 
level, the matter shall be referred to the State 
Secretary of the Union or his/her deputy, at 
which level a conference of the parties shall 
be convened without delay. 

(c) In the absence of agreement either party shall 
refer the matter to the Western Australian 
Industrial Relations Commission for resolu- 
tion. 

(d) While the above procedure is being followed 
work shall continue normally in accordance 
with this award. 

(4) Days Off 
Where pursuant to paragraphs (7)(c) and (7)(d) of 

this clause an employer adopts a system of work which 
entitles an employee to a day off during the work cycle, 
the following provisions shall apply: 

(a) An employer and an employee or the 
majority of employees at the plant or work 
section or sections concerned may by agree- 
ment substitute the day the employee or 
employees concerned are to take off during 
a work cycle for another day. 

An apprentice who is required to attend 
trade school on a rostered day off shall be 
entitled to a substitution day as soon as 
practicable following the attendance at trade 
school. 

(b) Except as provided in paragraph (a) herein 
work performed on a rostered day off or shift 
off shall be paid for at the rate of time and 
a half for the first three hours an double time 
thereafter in the case of day work non- 
continuous shift work and five day continu- 
ous shift work. 

(c) Where an employee's rostered day off falls 
on a public holiday prescribed in clause 
22. —Public Holidays of this award, the 
employee shall, within three months of the 
date of that public holiday be given an 
alternative working day off in lieu of the day 
off which falls on the public holiday. 

(5) Notice of Days off 
Except as provided in paragraph (4)(a) and subclause 

(7) hereof, in cases where, by virtue of the arrangement 
of his/her ordinary hours, an employee in accordance 
with paragraphs (4)(a) and subclause (7) hereof, is 
entitled to a day off during his/her cycle, such 
employee shall be advised by the employer at least four 
weeks in advance of the weekday he/she is to take off; 
provided that a lesser period of notice may be agreed 
by the employer and the majority of employees in the 
plant or work section or sections concerned. 

(6) Banking of rostered days/shifts 
By agreement between the employer and employee 

or majority of employees at the plant or work section 
or sections concerned, rostered days/shifts off may be 
accumulated (banked) up to a maximum of five 
days/shifts and shall be entitled to be taken in a manner 
agreed upon between the employer and employee or the 
majority of employees prior to the first of such 
days/shifts accumulating. 

(7) Implementation of ordinary working hours 
The method of implementation of the ordinary hours 

of work may be any one of the following: 
(a) by employees working a constant number of 

ordinary hours each day: or 
(b) by fixing one day a week on which employ- 

ees work a lesser number of ordinary hours. 
Provided that the ordinary hours worked on 
that day constitute no less than four. 

(c) by fixing one or more days on which all 
employees will be off during a particular 
work cycle; or 

(d) by rostering employees off on various days 
of the week during a particular work cycle so 
that each employee has one or more days off 
during that cycle. 

13. Clause 21. —Overtime: Delete paragraph (c) of 
subclause (4) of this clause and insert in lieu thereof the 
following: 

(c) Except as otherwise provided in clause 20. — Shift 
Work, of this award the provisions of this 
subclause shall apply to a shift employee provided 
that a shift employee required to work on a 
Saturday immediately after the finishing time of 
his/her ordinary working hours which commenced 
on a Friday shall be paid in accordance with 
subclause (3) of this clause. 

14. Clause 22. —Public Holidays: 
A. Delete subclauses (5), (6) and (7) of this clause and 

insert in lieu thereof the following: 
(5) Absence From Employment: 

(a) Where an employee is absent on the em- 
ployee's working day immediately before or 
the working day immediately after a public 
holiday without reasonable excuse or without 
the consent of the employer, the employee 
shall not be entitled to payment for such 
holiday. 

(b) Where an employee is absent for a period 
exceeding twenty-one (21) consecutive days 
with the consent of the employer or through 
an injury in respect of which the employee 
is paid Workers' compensation under the 
appropriate State Act the employee shall not 
be entitled to payment for any public holi- 
days occurring during any period of absence 
which exceeds twenty-one (21) consecutive 
days. This provision shall not apply when the 
absence is due to personal ill-health, or to 
personal injury in respect of which the 
employee is not paid workers' compensation 
under the appropriate State Act. 
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(6) Payment for Holidays: 
The wage payable under this clause to an employee 

when that employee is absent from work on a public 
holiday which occurs on the employee's ordinary 
working day shall be,: 

(a) the ordinary wage the employee would have 
received on that day had that day not been a 
public holiday. 

(7) Work on a Holiday: 

(a) A weekly time employee who has been 
notified or a required to work on a public 
holiday and reports for work and is ready, 
willing and able to perform the work for 
which the employee has been notified shall 
be provided with at least four hours' work or 

, at least four hours' pay at the rate prescribed 
' by this subclause. 

(b) A weekly time employee shall be paid at the 
rate of double time and a half for all work 
done on a public holiday. 

B, Immediately following subclause (9) of this clause, 
insert a new subclause (10) as follows: 

(10) Rostered day off falling on Public Holiday 
Where pursuant to paragraph (5)(c) or (5)(d) of 

clause 20A. —Implementation of Shorter Hours an 
employer adopts a system of work which entitles an 
employee to a day off during the employee's work 
cycle and that day off falls on a public holiday 
prescribed by clause 21. —Overtime, the employee 
shall within three months of the date of that public 
holiday, be given an alternative working day in lieu of 
the day off which falls on the public holiday. 

15. Clause 23. —Annual Leave: 
A. Delete paragraph (a) and (b) of subclause (2) of this 

clause and insert in lieu thereof the following: 
(a) Where the employment has been terminated after 

it has continued for one year or longer and annual 
leave has not been taken because of the operation 
of paragraphs (h) and (i) of subclause (1) of this 
clause, the employer shall forthwith pay to the 
employee four weeks' pay in the case of leave 
falling within subclause (1) of this clause, together 
with an amount equal to one-twelfth of his/her pay 
for the period of employment in excess of that 
year; provided that any payment in respect of 
overtime work or work on a Saturday or Sunday 
(save and except where work on a Saturday or 
Sunday forms part of an employee's ordinary 
hours of work) or on a holiday shall be excluded 
from the calculation; and provided further that the 
annual leave loading prescribed by paragraphs (c), 
(d) or (e) as the case may be, of subclause (1) of 
this clause shall not apply to the one-twelfth 
calculation on termination of employment. The 
employment period shall be computed from the 
date of its commencement. 

(b) Where the employment has continued for not 
more than twenty-eight consecutive days and is 
terminated, the employer shall not be liable to 
make any payment to the employee. Subject to 
such conditions where the employment is less than 
one year and is terminated (and the employee has 
not been allowed leave in advance as provided in 
paragraph (f) of subclause (1) of this clause), the 
employer shall forthwith pay to the employee, in 
addition to all other amounts due to him, an 
amount equal to one-twelfth of his pay for that 
period of employment; provided that any pay- 
ments made in respect of overtime work or work 
on a Saturday or Sunday (save and except where 
work on a Saturday or Sunday forms part of an 
employee's ordinary hours of work) or on a 
holiday shall be excluded from the calculation; 

and provided further that the annual leave loading 
prescribed further that the annual leave loading 
prescribed by paragraphs (c), (d) and (e), as the 
case may be of subclause (1) of this clause shall 
not apply to the one-twelfth calculation on 
termination of employment. The employment 
period shall be computed from the date of its 
commencement. 

B. Delete paragraph (a) of subclause (4) of this clause and 
insert in lieu thereof the following: 

(a) An employer shall not require or permit an 
employee to work an any day during the period of 
the employee's leave unless the consent of the 
union has first been obtained. Where consent has 
been given, the employee shall be paid at least 
seven hours thirty six minutes at double time or 
double rate. 

16. Clause 24. —Sick Leave: Delete paragraph (l)(b) of 
this Clause and insert in lieu thereof the following: 

(b) (i) The employee shall as soon as reasonably 
practicable and before the employee's ordi- 
nary hours of the first day or shift of such 
absence inform the employer of the em- 
ployee's inability to attend for duty, and as 
far as practicable, state the nature of the 
injury or illness and the estimated duration 
of the absence. If it is not reasonably 
practicable to inform the employer before the 
ordinary hours of the first day or shift of such 
absence the employee shall inform the 
employer within 24 hours of such absences. 

(ii) The employee shall prove to the satisfaction 
of the employer that he/she was unable to 
account for such illness or injury to attend for 
duty on the day or days for which sick leave 
is claimed. 

17. Clause 51. —Settlement of Disputes: Delete the 
pre-amble of this clause and insert in lieu thereof the 
following: 

Subject to the Industrial Relations Act 1979, as 
amended, any grievance, dispute or claim arising out 
of or relating to this award shall be dealt with in the 
following manner: 

Schedule 3. 
1. Clause 11. — Base Rate of Wage: Delete this clause and 

insert in lieu thereof the following: 

11. — Base Rate of Wage. 
An adult employee's minimum award rate of wage 

is inclusive of the base rate of wage set out in Table 
"A" hereof and the supplementary payment set out in 
Clause 11 A. —Supplementary Payments of this award, 
operative from the beginning of the first pay period on 
or after 31st October 1991. 

Table "A' 
0) Group Level Base Rate 

$ 
309.20 
322.40 
328.50 
332.50 
338.90 
344.30 
337.00 
344.30 
350.60 
381.70 
376.80 
390.80 
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2. Clause 11 A. —Supplementary Payments: Delete this 
clause and insert in lieu thereof the following: 

11 A. — Supplementary Payments. 
The supplementary payments set out in Table "B" 

below will be absorbed into any existing Overaward 
Payment and shall not form the basis for an increase 
in actual rates of pay where rates are higher than the 
adult employee's award rate of pay inclusive of the 
"base rate" of pay set out in Table "A" ofclause 
11. —Base Rate of Wage of this award and the 
"Supplementary Payment" set out in the table hereof. 

Table "B". 
Group Level Supplementary 

Payment 

Description of Employment 

(m) Storeperson 
(n) Screen printing: 

(i) Stencil Preparer 
(ii) Power Driven Screen 

Printing Machine Operator 
(iii) Screen Attendant 

(o) An employee not otherwise 
specified 

364.60 
342.10 

SECURITY OFFICERS AWARD 
No. A25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers^ Union of Australia, 

W.A. Branch 

"Overaward Payments" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus", "service increment", or any other term 
whatsoever) which the employee would receive in 
excess of the "base rate" of pay set out in Table "A" 
of clause 11. —Base Rate of Wage, of this award. 
Provided that such payment shall exclude overtime, 
shift allowances, penalty rates, disability allowances, 
fares and travelling time allowance and any other 
ancillary payment of like nature prescribed by this 
award. 

3. Clause 1 IB. —Interim Classification Structure: Delete 
this clause and insert in lieu thereof the following: 

1 IB. —Interim Classification Structure. 
The interim classification structure relates to an 

adult employee performing the description of employ- 
ment set out in the second column of Table "C" whose 
occupational group level is in the third column 
inclusive of the base rate of wage set out in "A" of 
Clause 11. —Base Rate of Wage of this award and 
supplementary payment set out in Table "B" of Clause 
11 A. —Supplementary Payments, of this award. 

Table "C". 
Description of Employment Minimum 

Weekly Rate 
of Pay 

$ 
Level (1) ADULTS 
5 (a) Compositor 417.20 
4 (b) Keyboard Operator 385.50 
4 (c) Proof Reader 385.50 
2 (d) Proof Reader's Assistant 342.10 
5 (e) Printing Machinist 417.20 
4 (f) Artist/Designer 385.50 
5 (g) Graphic Reproducer 

(i) Image Preparer 417.20 
(ii) Plate Preparer 417.20 

(iii) Cylinder Preparer 417.20 
4 (h) Small Offset Machinist 385.50 
4 (i) Non Impact Printing Machine 

Operator (including Electronic 
and Laser Printing Machine 
Operator) 385.50 

5 (j) Binder/Finisher 417.20 
2 (k) Employee employed directly 

in connection with stationery, 
system work, addressograph 
work, paper products 342.10 

2 (1) Feeder on any machine 342.10 

Wormald Security. 
No. 184 of 1990(R2)(B). 

COMMISSIONER R.N. GEORGE. 
9 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: On 27 August 1990 application 
No. 184 of 1990(R2) was the subject of hearing proceedings 
before the Commission. At that time it was intended that the 
proceedings deal with the second structural efficiency 
increase available under the Principles and work value 
matters arising out of a package of measures addressed by 
the parties through an agenda set out in a memorandum of 
agreement at the time of the first structural efficiency 
adjustment. In the course of its consideration of the 
application, the Commission concluded that the work value 
matters needed to be processed as a Special Case. 

In view of the time required to meet the procedural 
requirements associated with the Special Case matters, it 
was decided to split the reference before the Commission 
into two parts. Part (A) dealt with the second structural 
efficiency increase and the replacement of the existing Order 
with a new Order incorporating the structural efficiency 
measures agreed between the parties. Part (B) was held over 
as the vehicle for the Special Case proceedings. This was 
seen not to conflict with the requirement that Special Cases 
be tested against other relevant Principles at the same time 
as the Structural Efficiency Principle is being applied. The 
proceedings under Part (A) of the application dealt with all 
aspects of what was presented as an integrated package 
except for the quantum of the increases to rates of pay and 
to the security control officer allowance proposed in 
consideration of work value changes which were said to 
have occurred. The two parts of the application relate to the 
one package of measures agreed through the structural 
efficiency process and do not involve a parallel considera- 
tion of matters which are separate from the structural 
efficiency process. 

On 4 December 1991 a statement was provided to the 
Commission by the Applicant union setting out background 
information to the claim, the basis upon which Special Case 
status was claimed and information on how the matter 
should be addressed within the Principles. On 6 December 
1991 advice was provided on behalf of the Respondent 
employer that the statement from the Applicant union was 
agreed and could be taken to represent the joint position of 
the parties. The matter proceeded on 21 January 1992 in 
conference with the Commission as presently constituted 
presiding as nominee of the Chief Commissioner and 
subsequently, by decision of the Chief Commissioner, in 
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hearing with the Commission sitting alone. All the Section 
50 parties were represented at the Special Case conference 
but chose not to record an appearance in the subsequent 
hearing. 

In the course of the Special Case hearing, Mr Crofts for 
the Respondent employer outlined the history of the North 
West Shelf Project to demonstrate its unique character and 
the significant changes resulting from its transition from a 
major greenfields construction site to a site which now 
involves both construction and a large scale production 
operation. He also described a strategy implemented by 
Woodside Offshore Petroleum Pty Ltd for its production 
operations which involved a variation to the Hydrocarbons 
and Gas (Production and Processing) Employees Award 
1986 following anomalies proceedings before a Full Bench 
of the Australian Industrial Relations Commission (Print F 
6515). The strategy established a network of rates across the 
site which also impacted on other than production employ- 
ees (eg. catering and security personnel). Through this 
mechanism a link was established between security officers 
and probationary security officers and the GS03 and GS02 
classification under the Hydrocarbons and Gas (Production 
and Processing) Employees Award 1986. This link was 
reflected in an Order of the Western Australian Industrial 
Relations Commission No. C 51 of 1986 (66 WAIG 772). 

In 1987 a review of the classification structure under the 
Hydrocarbons and Gas (Production and Processing) Em- 
ployees Award 1986 resulted in wage increases in the region 
of 5% to 6% for employees under that award. The increases 
were approved by the Australian Industrial Relations 
Commission and although ratification occurred prior to the 
August 1987 structural efficiency decision, the increases 
were said to be based on structural efficiency considerations. 
The matter now before this Commission arises out of the 
above process and as indicated earlier in these Reasons for 
Decision, has been progressed as part of structural efficiency 
measures which led to the approval of the second structural 
efficiency increase under the September 1989 Principles 
(Application No. 184 of 1990(R2)(A)) (71 WAIG 731). 

The amount of time which had transpired between the 
1987 review of the classification structure under the 
Hydrocarbons and Gas (Production and Processing) Em- 
ployees Award 1986 and the time of bringing this 
application before the Commission demonstrates, in Mr 
Crofts' submission, the integrity of the process followed by 
the parties. During this time the parties had pursued the 
objects of structural efficiency in accordance with an agenda 
submitted to the Commission as Exhibit 1 in proceedings 
relating to the first structural efficiency adjustment (Appli- 
cation Nos. 1437 and 1505 of 1989) (70 WAIG 1891) and 
included as a Schedule to Order No. 184 of 1990(R2)(A) 
(supra) giving effect to the second structural efficiency 
adjustment. In particular, Mr Crofts drew attention to the 
following items contained in the Exhibit and Schedule 
which provided the foundation for the review conducted by 
the parties. 

" (4) Classifications 
Review of current and future duties to build on 

existing flexibility and to take account of new 
technology, proposed plant security upgrade and 
changes in plant operations. 

(5) Security Control Officer 
Review of duties, responsibilities and allow- 

ance applicable. 
(7) Training 

Review of training needs for existing require- 
ments and in addition to take account of new 
technology, proposed plant security upgrades and 
changes in plant operations the following areas: 

• 'B' class licence 
• First Aid certificate 
• Occupational Health and Safety 
• Occupational First Aid 
• Electronic surveillance 
• Emergency fire response and firefighting 

techniques 

• Emergency procedures 
• Cyclone procedures 
'B' class licence and first aid certificate to be 

employee's responsibility to attain as a 
condition of employment. 

Also review of payment during training. 
(1) Review of Order 

Extensive review of the Order to ensure a 
document which enhances efficiency and produc- 
tivity and continued compatability with the Hy- 
drocarbons and Gas Production and Processing 
Award. " 

(Schedule A —Security Officers 
(North West Shelf Project) 

Order No. 184 of 1990(R2)(A)) 
These objectives were pursued ensuring that a number of 

over-riding considerations were met. These considerations 
were listed by Mr Crofts to include the following. 

1. Changes in duties and responsibilities associated 
with the major LNG phase of the plant coming on 
stream. 

2. Changes in the security emphasis with a much 
larger and physically spread out plant coming into 
operation. 

3. Significant on-site construction activity which 
was continuing, albeit with a different emphasis 
due to the change from a small operating plant to 
a major operating plant. 

4. Maintenance of the existing flat classification 
structure to ensure the flexibility necessary to 
achieve the objective of security officers being 
able to fulfill any role within the security function 
at the Burrup Peninsula. 

5. The proposed major security upgrade. 
6. Efficient rostering requirements. 

Mr Crofts went on to detail the areas in which it was said 
that changes requiring recognition under the Work Value 
Principle had occurred. These changes arose out of a series 
of events which culminated in 1990 with a major report to 
Woodside by the consulting firm Connel, Campbell and 
Drew (CCD) on changed security needs for the project and 
are summarised in the following extract from the Special 
Case conference notes submitted to the Commission in the 
course of proceedings and to the Section 50 parties. 

" (a) Occupational First Aid 
Security Officers are now trained beyond the 

levels required for the First Aid Certificate and 
Occupational First Aid Certificate. This increase 
in skill has allowed the direct involvement of 
Security Officers with the Woodside industrial 
nurse such that the officers now attend all of 
Woodside's clinics and are sufficiently trained to 
manage these clinics without a trained nurse in 
attendance, which releases the nurse to run other 
programmes. 

Furthermore, Wormald officers are now the 
nominated first call for all medical emergencies 
in after hours situations and are trained accord- 
ingly. 

(b) Safety Training Observation Programme (STOP) 
This programme not only trains Wormald 

officers to identify safety risks to themselves, but 
to identify and correct, if necessary, hazards and 
unsafe acts across the whole site. Reporting and 
follow-up action is included to assist total site 
safety for ail personnel. 

(c) Fire/Emergency Response 
In previous construction phases on the site, 

Woodside and their main contractor had large staff 
numbers to draw upon for an emergency services 
team. Due to reduced numbers, since the end of 
Phase 2, Wormald officers perform as part of that 
team and have been trained in basic fire fighting 
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skills, breathing apparatus procedures and the use 
of rescue equipment. 

(d) Use of New and Advanced Computer, Video 
Communication and Control Systems 

To ensure the maximum benefit is gained from 
the new system, Wormald officers will be trained 
in all facets including operation, monitoring, data 
input processing and the assistance of in-built 
programmes fault diagnosis. 

(e) Dynamic and Flexible Workforce 
It is essential for the maximum efficiency of the 

new systems that all Wormald officers are capable 
of carrying out all duties in any function or post 
on the Burrup Peninsula. This is a stringent client 
requirement and officers are trained accordingly. 
It also requires full knowledge of all standing 
orders which regulate security procedures and 
which are constantly refined. 

(f) Security Control Officer (SCO) 
There has also been a significant upgrade of the 

SCO duties and responsibilities following the 
CCD report which included recommendations on 
management structures." 

In addressing the Wage Principles, Ms Blaskett for the 
Applicant union submitted that while the classification 
structure and titles for security officers and probationary 
security officers had not altered, the skills, duties and 
responsibilities had changed so radically as to enable new 
classifications to be identified. It was accepted by the parties 
that the date from which the work value changes were to be 
measured was 20 August 1990, that being the date from 
which the second structural efficiency adjustment was 
approved in Application No. 184 of 1990(R2)(A) (supra). 

I am satisfied on the material before the Commission that 
the strict test for an alteration in wage rates under the Work 
Value Principle has been met and that the change in the 
nature of the work constitutes such a significant net addition 
to work requirements as to warrant the creation of a new 
classification or upgrading to a higher classification. It is 
clear that the second structural efficiency adjustment did not 
incorporate the work value considerations which are the 
subject of these proceedings. It is also clear that the changed 
work requirements form a permanent part of the work of the 
employees covered by the classifications concerned and as 
such warrant recognition by the fixing of a new rate of pay 
rather than the establishment of an allowance. 

In assessing the value to be attributed to the changes in 
work requirements in determining the appropriate levels of 
wage for the classifications of security officer and proba- 
tionary security officer, the parties were influenced by the 
previously established relationship with the GS03 and 
GS02 classification under the Hydrocarbons and Gas 
(Production and Processing) Employees Award 1986 (supra) 
and the pattern of rates established for the site. 

This resulted in agreement to increases in the proportions 
set out in the following table. 

" Classification Current Proposed Percentage 
Rate Rate 

Increase Per Annum Per Annum 
Probationary 
Security Officer 
(Day Employee) $24,373.00 $25,134.00 3.12% 
Probationary 
Security Officer 
(Shift Employee) $34,146.00 $34,182.00 0.15% 
Security Officer 
(Day Employee) $25,522.00 $26,747.00 4.79% 
Security Officer 
(Shift Employee) $35,295.00 $36,376.00 3.06% " 

(Exhibit 1) 
The lower percentage increases for continuous shift 

employees arise from a change in the method of calculating 
the rates for those classifications. Previously the rates were 
set by reference to the GS04 (tradesperson) classification 
under the Hydrocarbons and Gas (Production and Process- 
ing) Employees Award 1986 (supra). The new rates are set 

by reference to the lower GS03 and GS02 classifications 
in order to maintain the integrity of the pattern of wage rates 
established for the site. 

The increases agreed between the parties are said to be 
(and I accept it to be the case having examined all of the 
material before me) an appropriate assessment in money 
terms of the changes in skills, duties and responsibilities 
which have occurred. 

In addressing the proposed increase to the security control 
officer allowance from $3.90 per shift to $1.22 per hour, Ms 
Blaskett correctly submitted that the appropriate Principle 
to be applied was the Allowances Principle and through that 
Principle, the Work Value Principle. There is no doubt that 
the role of the security control officer has been significantly 
altered by the implementation of the recommendations of 
management structures from the CCD report. This resulted 
in the abolition of the position of Staff Supervisor, a position 
on site between the positions of site manager and security 
officer, and the devolution of the following duties to the 
security control officer which are to be performed in 
addition to other existing duties described in proceedings bv 
Mr Crofts. 

• Supervision of shift personnel. 
• Training of security officers. 
• Submitting daily time sheets. 
• Checking and arranging for the service of equipment. 
• Liaison between site safety and medical groups. 
• Arranging replacements for short and long term 

absences. 
• Vetting of paperwork and reports from management 

and clients. 
• Representing management during absences of the 

site manager. 
• Acting as deputy cyclone warden. 

It is entirely appropriate that these changes be recognised 
by reference to the security control officer's allowance. The 
changed work justifying the higher rate is performed only 
from time to time when security officers are rostered to carry 
out the role of security control officer and the allowance is 
only payable to persons so rostered. 

Again in arriving at the appropriate level of increase to 
reflect the changes which had occurred, the parties were 
influenced by two factors. Firstly, the changed work 
requirements and responsibilities devolved from the position 
of staff supervisor and the wage previously fixed for that 
position, and secondly the integrity of the pattern of wages 
across the site. In this context the level of allowance paid 
to the position under the Woodside award of job co- 
ordinator was considered to be relevant. As in the case of 
the new wage levels fixed for security officers, I accept that 
the level of increase proposed is justified on the measures 
adopted by the parties and are permissible under the relevant 
Wage Principles. 

In response to questions raised as to the cost impact of 
the proposed increases the parties provided the Commission 
with a written response which is accepted into the record of 
proceedings. The information provided revealed a total cost, 
including on costs, of $40,318.00 per year spread over 24 
full time shift workers, two full time day workers and two 
part time workers. Against this is a saving of $60,000.00 
achieved by the elimination of the Staff Supervisor position, 
although it was acknowledged that this saving was not 
totally due to "Special Case" factors. 

Finally, it is necessary to address the manner in which the 
wage rates now approved are to be reflected in the wages 
clause. 

The application before the Commission seeks to maintain 
a wage structure which is in the same form as that approved 
by the Australian Industrial Relations Commission in the 
Hydrocarbons and Gas (Production and Processing) Em- 
ployees Award 1986 (supra). In that award wages are shown 
in an annualised form rather than in the base rate and 
supplementary payment configuration reflecting bench mark 
rates established by the Full Bench of the Australian 
Industrial Relations Commission in its August 1989 
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National Wage Case decision (Print H 9100). In that matter 
the Full Bench stated that its decision had to be read in 
conjunction with the August 1988 National Wage Case 
decision and the February 1989 Review decision. It also 
elaborated on what had been said in the February 1989 
Review decision about the requirement to review relation- 
ships between classification rates and supplementary pay- 
ments in minimum rates awards, stating: 

" ...we have decided that the minimum classification 
rate to be established over time for a metal industry 
tradesperson and a building industry tradesperson 
should be $356.30 per week with a $50.70 per week 
supplementary payment. The minimum classification 
rate of $356.30 per week would reflect the final effect 
of the structural efficiency adjustment determined by 
this decision. 

Minimum classification rates and supplementary 
payments for other classifications throughout awards 
should be set in individual cases in relation to these 
rates on the basis of relative skill, responsibility and the 
conditions under which the particular work is normally 
performed. 

The Commission will only approve relativities in a 
particular award when satisfied that they are consistent 
with the rates and relativities fixed for comparable 
classifications in other awards. Before that requirement 
can be satisfied clear definitions will have to be 
established. " 

(supra at page 12) 
And: 

" where the existing minimum classification rate in 
an award exceeds the minimum rate for that classifica- 
tion assessed in accordance with this decision, the 
excess amount is to be prescribed in a separate clause: 
that amount will not be subject to adjustment. " 

(supra at page 14) 
This matter was the subject of some debate in the course 

of proceedings during which the Commission was strongly 
urged by both parties to retain the annualised wage rates, at 
least for the time being. The only reason put forward for this 
was that it would maintain consistency with the expression 
of other wage rates which make up the pattern of wage rates 
and relativities for the site. To do otherwise, it was said, 
would confuse the concept adopted and frustrate the 
objectives sought to be achieved through structural effi- 
ciency measures so far agreed. The Commission was not 
told whether the other wage rates expressed in an annualised 
form were the product of minimum or paid rates awards, or 
what attention had been paid to the requirement to properly 
identify base rates and supplementary payments within 
clearly defined internal relativities. Questions were also 
raised, without being satisfactorily answered, about whether 
in establishing relativities regard should be paid to compara- 
ble rates in other awards covering security officers or to 
other awards covering the Hydrocarbons and Gas Produc- 
tion and Processing industry. 

This is not the first time questions of this nature have been 
raised in respect of enterprise awards. In a number of cases 
it has been necessary in facilitating the structural efficiency 
process to accept the proposition of the parties that the base 
rate/supplementary payment configuration be deferred as an 
interim measure and to allow time for the important issues 
that arise to be addressed. In this case the matter involves 
a site specific order but that does not absolve the parties 
from addressing the fundamental issue of establishing 
properly fixed minimum classification rates and supplemen- 
tary payments, a matter addressed in some detail in the 
context of the Minimum Rates Adjustment Principle in 
Appendix A to the most recent State wage Case decision (72 
WAIG 191). 

For the purposes of this Order the annualised wage rates 
will be accepted but only on the proviso that the parties 
immediately address the fundamental questions raised 
above, consulting as necessary with the parties to other 
awards which are represented in the "pattern" of wage rates 
applicable to the site. The parties are to report back to the 
Commission no later than six months from the date of this 

Order and provide details of steps to be taken to properly 
meet the requirements of the relevant National and State 
Wage Case decisions. 

The Order to reflect these Reasons for Decision will 
operate from the beginning of the first pay period 
commencing on or after the 3rd day of March 1992, as 
agreed between the parties. 

Appearances: Ms D. Blaskett appeared on behalf of the 
Applicant. 

Mr M. Crofts appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Wormald Security. 
No. 184 of 1990(R2)(B). 
Security Officers' Award 

No. A 25 of 1981. 
COMMISSIONER R.N. GEORGE. 

16 April 1992. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Crofts on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That Order No. 184 of 1990(R2)(A) be cancelled and 
replaced by the following new Order No. 184 of 
1990(R2)(B). 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the Security Officers (North 

West Shelf Project) Order No. 184 of 1990(R2)(B) and shall 
replace Order No. 184 of 1990(R2)(A). 

1 A. —State Wage Principles 
It is a condition of this Order that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
Order without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.— Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope and Application 
4. Operation and Duration 
5. Contract of Employment 
6. Part Time Employees 
7. Employee Relations Procedures 
8. Security 
9. Hours of Work — Day Employees 

10. Hours of Work —Shift Employees 
11. Rates of Pay 
12. Location Allowance —Western Australia 
13. Travel Allowance/Point of Hire 
14. Overtime 
15. Payment of Salary 
16. Annual Leave 
17. Public Holidays 
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18. Sick Leave 
19. Bereavement Leave 
20. Maternity Leave 
21. Jury Service 
22. Accident Pay 
23. Cyclone Procedures 
24. Industrial Clothing 
25. Order to be Posted 
26. Long Service Leave 
27. Previous Awards Superseded/Savings 
28. Time and Wages Record 
29. Right of Entry 
30. Shop Steward 
31. Medical Examination 
32. Order Modernisation/Enhancement 

Schedule A 

3. — Scope and Application. 
This Order shall apply to The Federated Miscellaneous 

Workers' Union of Australia, Hospital, Service & Miscella- 
neous W.A. Branch, Wormald Security and to Security 
Officers employed by Wormald Security in respect of all 
security and associated work on the Burrup Peninsula, 
Western Australia and at the Woodside Heliport at Karratha 
Airport in or in connection with and specifically and directly 
related to the North West Shelf Project and is in lieu of the 
Security Officers Award (A 25 of 1981) as amended. 

4. —Operation and Duration. 
Except as otherwise provided herein this Order shall 

operate from the beginning of the first pay period to 
commence on or after 3 March 1992. 

5. —Contract of Employment. 
(1) Except as hereinafter provided, employment shall be 

by the week. 
(2) Notwithstanding anything contained elsewhere in this 

Order an employee shall, in the first instance, be appointed 
on probation and shall remain on probation for a period of 
3 months including training. If found to be unsatisfactory at 
any time during this period he/she may be terminated. 

(3) The employer may, subject to the provision of 
subclause (4) of Clause 7.— Employee Relations Proce- 
dures, suspend an employee from duty for refusal or neglect 
of duty or misconduct by the employee, provided that this 
subclause will not affect the right of the employer to dismiss 
an employee in accordance with the provision of subclause 
(4) of this clause. 

(4) The provisions of this clause shall, subject to the 
provision of subclause (4) of Clause 7. —Employee Rela- 
tions Procedures, not affect the right of the employer to 
dismiss an employee without notice for refusal or neglect 
of duty or misconduct and in such cases the wages shall be 
paid up to the time of dismissal only. 

(5) Subject to the provisions of Clause 23. —Cyclone 
Procedures, the provisions of this clause shall not affect the 
right of the employer to deduct payment for any day the 
employee cannot be usefully employed because of any strike 
or through any breakdown of machinery or any stoppage of 
work by any cause beyond the employer's reasonable 
control. 

Provided that the employer shall advise the Union 
representative and the appropriate full time official of the 
Union, in writing, including telegram or telex, 48 hours prior 
to implementing any stand downs, in the case of personnel 
who are not in dispute. 

(6) An employee not attending for duty shall except, as 
provided in Clause 16. —Annual Leave, Clause 17. —Public 
Holidays, Clause 18. —Sick Leave, Clause 19. —Bereave- 
ment Leave, Clause 21. —Jury Service and Clause 23.— 
Cyclone Procede-::s, lose his/her pay for the actual time of 
such non-attendance. 

(7) It is a term and condition of employment and of the 
rights accruing under this Order that an employee shall, 
consistent with safe working practice: 

(a) perform such work (including shift work) as the 
employer shall from time to time require; 

(b) comply with the requirement of the employer to 
work reasonable overtime at any time during 7 
days of the week at the appropriate rates of 
remuneration prescribed herein and further, where 
12 hour shifts are being worked, the employer may 
direct an employee to work overtime for the 
purpose of covering shift absences, provided that 
no employee shall be required to work more than 
14 consecutive hours; 

(c) use such protective clothing and equipment 
provided by the employer for specific circum- 
stances; 

(d) comply with safety regulations determined by the 
employer and attend safety meetings, drills and 
training and act as a member of emergency and 
fire crews as required by the employer; 

(e) if he/she be a shift employee who is not relieved 
as scheduled at the end of his/her shift, continue 
to work until relieved or otherwise authorised by 
his/her employer to finish work; 

(f) shall at all times comply with the provisions of 
Clause 7. —Employee Relations Procedures, in- 
cluding the maintenance, at all times, of essential 
services; 

(g) have and keep current at their own cost, a Guard's 
Licence pursuant to the Security Agents Act 1976, 
'B' Class Driver's Licence and a First Aid 
Certificate. 

Provided further each employee shall obtain, at 
their expense and time, within a reasonable period 
after commencement, an Occupational First Aid 
Certificate and on the completion of 12 months of 
continuous service the employer shall reimburse 
the cost of course fees only. Expenses, including 
wages, for refresher and renewal courses of the 
Occupational First Aid Certificate shall be met by 
the employer. 

(8) A casual employee is one engaged and paid as such 
and whose engagement may be terminated at any time 
provided that a casual employee shall not be engaged for 
more than 28 continuous rostered working days without 
agreement between the Union and the employer. 

The employer will advise the Union of any casual 
employment prior to engagement. 

(9) On the termination of employment, an officer shall 
return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. 

(10) (a) The period of notice for termination either by the 
employer or employee (except for misconduct) will be as 
follows: 

Period of Continuous Period of Notice 
Service 
1 year or less 1 week 
1 year and up to the completion 
of 3 years 2 weeks 
3 years and up to the comple- 
tion of 5 years 3 weeks 
5 years and over 4 weeks 

The period of notice prescribed above may be waived in 
whole or in part by mutual consent. 

(b) In addition to the notice in paragraph (a) hereof, 
employees over 45 years of age at the time of giving notice 
with not less than two years continuous service, shall be 
entitled to an additional week's notice. 

The notice of termination required to be given by an 
employee shall not include notice based on age of the 
employee concerned. 

If an employee terminates his/her employment without 
giving proper notice the employer shall have the right to 
withhold moneys due to the employee with a maximum 
amount equal to the ordinary time rate of pay for the period 
of notice. 
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(c) Payment in lieu of the notice prescribed in paragraph 
(a) and/or paragraph (b) hereof shall be made if the 
appropriate notice period is not given. Provided that 
employment may be terminated by part of the period of 
notice specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice 38 hours 
pay for each week of notice shall be used. 

(e) The period of notice in this clause shall not apply in 
the case of dismissal for conduct that justifies instant 
dismissal, including malingering, inefficiency, or neglect of 
duty, in accordance with subclause (4) of this clause, or in 
the case of casual employees or employees engaged for a 
specific period of time or for a specific task or tasks. 

(f) Where the employer has given notice of termination 
to an employee, the employee shall be allowed up to one 
day's time off without loss of pay for the purpose of seeking 
other employment. Where time off is requested in these 
circumstances it shall be taken at a time that is mutually 
convenient. 

(g) An employee who, having given or been given notice, 
absents him/herself from work without reasonable excuse 
during the period of notice shall be deemed to have 
abandoned his/her employment and shall not be entitled to 
payment for that period. 

6. —Part Time Employees. 
(1) A part time employee shall mean an adult employee 

engaged on a weekly contract of service who works 
regularly from week to week, not less than 4 or more than 
8 ordinary hours per day and not less than 20 or more than 
38 ordinary hours each week, over not more than 5 days of 
the week on the days Monday to Friday inclusive. 

Provided that no person shall be engaged as a part time 
employee for less than 1 completed month of employment. 
Any person who is employed as a part time employee and 
whose employment terminates, prior to the completion of 1 
completed month of employment shall be paid as a casual 
in accordance with Clause 11. —Rates of Pay of this Order. 
Provided that this provision shall not apply to any employee 
who terminates his/her own employment or is dismissed for 
misconduct. 

(2) Time worked by a part time employee up to and 
including 38 hours per week shall be paid at ordinary rates 
of pay in accordance with Clause 12. —Location Allow- 
ance—Western Australia of this Order unless the work 
exceeds 8 hours per day or is performed at weekends or is 
performed outside the normal spread of hours for which 
appropriate overtime rates shall apply. 

(3) Part time employees shall be entitled to payment for 
wages, leisure day off, annual leave, public holidays, 
bereavement leave and sick leave on a pro rata basis in the 
same proportion as the number of ordinary hours worked per 
week bears to 38 hours. 

(4) The location allowance prescribed in Clause 12.— 
Location Allowance —Western Australia and shift allow- 
ance prescribed in Clause 11. —Rates of Pay shall be paid 
on a pro rata basis in the same proportion as the number of 
ordinary hours worked per week bears to 38 hours. 

(5) The provisions of subclause (5) of Clause 16.— 
Annual Leave shall not apply to part time employees. 

7. —Employee Relations Procedures. 
The parties to this Order are committed to promoting 

good industrial relations based upon goodwill, consultation 
and discussion. To this end all personnel involved shall use 
their best endeavours to resolve problems promptly whilst 
work continues normally in accordance with the following 
arrangements. 

In recognition of past practice and in consideration of the 
peculiarities of security services provided on the North West 
Shelf Gas Project, the parties to this Order expressly agree 
as follows: 

(1) Maintenance of Essential Services: 
The parties expressly agree that for reasons of 

continuity of supply of product to consumers, and 
for safety, it is necessary for access to the Gas 

Plant and Supply Base to be controlled at all 
times. 

The following duties are considered, for reasons 
of health and safety, to be essential services. The 
parties agree that these specific duties shall not be 
disrupted at any time for any reason. 

Where, despite the best efforts of the parties, 
there is a stoppage of work, sufficient personnel 
shall remain on duty at all times to perform these 
functions and in addition staff members may be 
utilised: 

(a) Main LNG Gate 
(i) Monitoring of Fire Panels—Operations 

and Construction. 
(ii) Mobilisation of Site Ambulance and 

Fire Tender. 
(iii) Monitoring of and response to Emer- 

gency Communications Systems. 
(iv) Response to Plant Operations, Site 

Construction, Supply Base and Cyclone 
Emergencies. 

(v) Control of vehicle and personnel access 
to Domestic Gas Plant and LNG Plant 
including, where applicable, monitoring 
and operation of any computer based 
access control system. 

(b) Supply Base 
(i) Monitoring of Fire Alarm Panel. 

(ii) Control of vehicle and personnel access 
to Supply Base including, where appli- 
cable, monitoring and operation of any 
computer based access control system. 

(c) Internal Plant Access 
Control of vehicle and personnel access at 

recognised access gates between the differing 
operational areas and also the LNG Con- 
struction Site and the LNG Plant including, 
where applicable, monitoring and operation 
of any computer based access control system. 

(d) Woodside Heliport 
Maintenance of services at Woodside 

Heliport. 
Employees performing essential services pre- 

scribed above shall be paid their normal rate of 
pay for such time. 

(2) Non-involvement in Construction or Operations 
Disputes: 

Security Officers will not become involved in 
disputes affecting some or all of the Construction 
Workforce, Operations Workforce or any other 
party. 

(3) Disputes Affecting Security Officers 
Any grievance or dispute affecting security 

officers shall be dealt with in accordance with the 
following procedure: 
(a) The Security Officer concerned shall raise 

the grievance/dispute with his/her supervisor 
who shall respond within 48 hours. 

(b) In the event of no response being received or 
the response being considered unsatisfactory, 
the Security Officer concerned and/or Shop 
Steward shall raise the matter with the 
Company's North West Area Manager, who 
shall respond within 48 hours. 

(c) In the event of the response in paragraph (b) 
above being unsatisfactory the matter shall 
be referred by the Shop Steward to the 
Karratha Organiser of the Union, and upon 
request of either party, a meeting shall take 
place between the following parties: 

F.M.W.U. Organiser 
F.M.W.U. Shop Steward 
Wormald North West Area Manager 
C.W.A.I. L.N.G. Site Representative. 
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This meeting shall take place within 72 
hours. 

(d) In the event of the meeting in paragraph (c) 
above not resolving the matter, the griev- 
ance/dispute shall, upon request of the 
Union, be referred to Wormald's State 
Manager. 

A meeting of the parties referred to in 
paragraph (c) above together with Wor- 
mald's State Manager or his/her nominee 
will be convened within 72 hours. 

(e) In the event of the meeting in paragraph (d) 
above not resolving the matter, the aggrieved 
party shall notify the Western Australian 
Industrial Relations Commission accord- 
ingly. 

Subject to all rights conferred on the 
parties by the Act, including any right of 
Appeal, the Commission's ruling shall be 
accepted by the parties as the final resolution 
of the grievance/dispute. 

(f) The intent of this clause is that grievances/ 
disputes be resolved as close as possible to 
their point of origin; the parties agree that 
every effort will be made to resolve any 
grievance/dispute at each level of the above 
procedure. 

(g) While the above procedure is being pursued, 
work shall continue normally, without preju- 
dice to the final settlement of the matter in 
dispute. 

(4) Disciplinary Procedure: 
Where the Company intends to take discipli- 

nary action in respect of any Security Officer, the 
following procedure shall be followed: 
(a) Dismissal 

Where the Company intends to dismiss a 
Security Officer for misconduct or subse- 
quent to a final warning, the Company's 
North West Area Manager shall advise the 
Security Officer accordingly in the presence 
of the F.M.W.U. Shop Steward. 

The Company shall inform the F.M.W.U. 
Shop Steward of the reasons for the dismissal 
and shall suspend the Security Officer on full 
pay including, where applicable, the 
Woodside (Burrup Peninsula) Onshore Oper- 
ations Allowance but excluding rostered 
overtime and shift penalty component for one 
shift to allow consideration of the matter by 
the Union. 

The Union shall respond within 24 hours 
as to whether or not the dismissal is to be 
challenged. 

If the Union advises that the dismissal is 
to be challenged, this matter shall be pursued 
in accordance with subclause (3) of this 
clause. 

Whilst this procedure is being followed the 
Security Officer concerned shall be sus- 
pended on full pay including, where applica- 
ble, the Woodside (Burrup Peninsula) On- 
shore Operations Allowance but excluding 
rostered overtime and shift penalty compo- 
nent whilst discussions take place between 
the parties and the Disputes Procedure is 
pursued. 

(b) Warnings 
Where the Security Officer engages in 

behaviour which is unsatisfactory to the 
Company but which does not, in itself. 

warrant dismissal, the following procedure 
shall take place: 

(i) First Warning: 
The North West Area Manager shall 

warn the Security Officer of his/her 
unsatisfactory behaviour and advise 
what action needs to be taken to correct 
the situation. This shall be done in the 
presence of the F.M.W.U. Shop Stew- 
ard. 

The Company shall keep a record of 
such warnings. 

(ii) Second Warning: 
The North West Area Manager shall 

again warn the Security Officer of 
his/her unsatisfactory behaviour and 
advise what action needs to be taken to 
correct the situation. This shall be done 
in the presence of the F.M.W.U. Shop 
Steward. 

The Company shall keep a record of 
such warnings. 

(iii) Final Warning: 
The North West Area Manager shall 

again warn the Security Officer in 
accordance with the procedure for First 
and Second Warnings. The details of 
this matter including advice that any 
further unsatisfactory behaviour will 
result in dismissal shall be confirmed in 
writing with a copy to the F.M.W.U. 
Shop Steward. 

(iv) Dismissal: 
In respect of any subsequent unsatis- 

factory behaviour the matter shall be 
dealt with in accordance with paragraph 
(a) above. 

8. —Security. 
(1) In the interests of the safety of personnel and plant the 

parties to this Order mutually agree that the employees 
covered by this Order may be subject to personal and/or 
baggage searches on entering or leaving any work site 
provided that personal searches shall not be carried out 
without prior arrangement between the employer and the 
Union on each occasion. 

(2) An employee covered by this Order shall display or 
produce on request any form of personal identification 
issued for the purpose by the employer. 

(3) Where it has been established that an employee has 
seriously breached security regulations he/she shall be 
dismissed in accordance with the provisions of subclause (4) 
of Clause 5. —Contract of Employment of this Order. 

9.— Hours of Work —Day Employees. 
(1) The ordinary hours of work shall average 38 hours per 

week to be worked between 6.00 a.m. and 6.00 p.m. Monday 
to Friday. 

(2) The ordinary hours of work will be 8 hours per day 
to be worked on 19 days in each 4 calendar weeks, with one 
day off in each 4 week period referred to above. 

While the day off is a non-paid day, wages will be 
averaged so that each employee receives 38 hours pay per 
week, in each of the 4 weeks including the week in which 
the day off occurs. This is calculated as follows: 

8 hours x 19 days = 152 hrs = 38 hrs (average pay 
  per week) 
4 weeks 

Hence for pay purposes 7 hours and 36 minutes are paid 
for each day over 20 days, whilst 8 hours are in fact worked 
over 19 days. 

Notwithstanding the above a minimum of 5 rostered days 
off each year shall be accumulated and taken in conjunction 
with a period of annual leave. 
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(3) The starting and finishing times and rostered days off 
may be varied by agreement between the employer and the 
employee in consultation with the shop steward. In the event 
agreement can not be reached the matter will be progressed 
through the Employee Relations Procedure contained in 
subclause (3) of Clause 7. —Employee Relations Proce- 
dures. 

(4) Employees shall be allowed a rest pause of 10 minutes 
during each period of 4 hours' ordinary working time, to be 
taken at such times as to not interrupt operations. 

(5) A day employee shall not be required to work longer 
than 5 hours without a meal break. Meal breaks shall be not 
less than 30 minutes or more than 1 hour on each day, 
Monday to Friday, and shall not count as time worked. 

When an employee is required to continue working during 
the meal interval because the work is of an urgent 
operational nature and his/her meal time is postponed for 
more than half an hour, he/she shall be paid at overtime rates 
from the time he/she usually commences his/her meal 
interval until he/she gets his/her meal. 

(6) Where an employee who is normally engaged as a day 
employee is transferred to shift work or vice versa and does 
not receive at least 48 hours' notice of such transfer he/she 
shall be paid at overtime rates for all time worked as a shift 
employee or day employee as the case may be until the 
expiration of 48 hours from the time when he/she was given 
notice. 

10. —Hours of Work —Shift Employees. 
(1) The ordinary hours of work shall not exceed an 

average of 38 hours per week spread over the roster cycle 
to be worked in shifts of 8 consecutive hours inclusive of 
a 20 minute crib break each shift which shall be counted as 
time worked. 

(2) Wages will be averaged so that each employee 
receives 38 ordinary hours pay each week in each week of 
the roster cycle. 

(3) Notwithstanding subclauses (1) and (2) of this clause 
a minimum of 5 rostered days off each year shall be 
accumulated and taken in conjunction with a period of 
annual leave. 

(4) The method of working shifts, time of commencement 
and finishing shifts and rostered days off, once having been 
determined, may be varied by agreement between the 
employer and the employee in consultation with the shop 
steward. In the event that agreement cannot be reached, the 
matter will be progressed through the Employee Relations 
Procedure contained in subclause (3) of Clause 7.— 
Employee Relations Procedures. 

(5) Where an employee is required to change from his/her 
normal rostered shift to another, the employer must give not 
less than 48 hours' notice. Where 48 hours' notice is not 
given, the appropriate overtime rate will be paid for all time 
worked, until the expiration of the notice period. 

Provided that a minimum of 24 hours notice may be given 
where the employer and employee agree in which case the 
overtime rate shall not apply. 

11. —Rates of Pay. 
(1) An employee designated by the employer as any 

classification specified in the table hereunder shall be paid 
at the respective rate assigned to that classification: 

Continuous 
Day Employees Shift Employees 

! Classification Rate Per Annum Rate Per Annum 
(a) Probationary 

Security 
Officer $25,134.00 $34,182.00 

Provided that the hourly rate for the purposes of 
calculating overtime shall be $12.68 per hour. 

Probationary Security Officer shall mean an em- 
ployee engaged pursuant to subclause (2) of Clause 
5. —Contract of Employment of this Order. 
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Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
(b) Security 

Officer $26,747.00 $36,376.00 
Provided that the hourly rate for the purposes of 

calculating overtime shall be $13.50 per hour. 

(2) Subject to subclauses (3), (4), (5), and (6) hereof the 
above rates cover all payments for the performance of all 
duties for the appropriate classification and the current and 
future disabilities associated with the industry including 
periods of duty and includes compensation for shift work, 
shift handover and all rostered work performed on Saturdays 
and Sundays. 

(3) In addition to the rates prescribed in subclause (1) of 
this clause, all employees engaged at the King Bay Supply 
Base and the Woodside LNG and Domestic Gas Plants on 
the Burrup Peninsula shall be paid a flat allowance of $1.79 
for each hour paid in respect of which payment is made. 

This allowance shall be known as the Woodside (Burrup 
Peninsula) Onshore Operations Allowance and shall com- 
pensate for all fire, emergency, first aid, safety, evacuation 
or muster drills, the lack of afternoon smoko break, travel 
time on overtime or call outs and the effects of the 
environment. 

(4) A casual employee shall be paid at the hourly rate 
appropriate to his/her classification plus a loading of 20 
percent in lieu of the annual leave, sick leave, bereavement 
leave, jury service and public holidays provisions of this 
Order. Casual employees shall also be entitled to the 
Woodside (Burrup Peninsula) Onshore Operations Allow- 
ance referred to in subclause (3) of this clause. 

(5) Shift Allowance 

For the ordinary hours of shift, shift employees other than 
continuous shift employees shall be paid the following extra 
loadings which are based on the hourly rate prescribed by 
subclause (1) of this clause. 

Shift: % 
(a) Afternoon or Night Shift 

other than shifts below 15 
(b) Permanently working 

Afternoon shift 20 
(c) Permanently working 

Night shift 30 
(d) Permanently working 

alternate Night and 
Afternoon shifts 25 

(e) Any other shifts 10 
(f) Provided that in lieu 

of (a) to (e) above all 
work performed on Saturdays 
shall be paid at time and 
one half and all work on 
Sundays at double time. 

(6) Short Term Shifts 

(a) Notwithstanding anything contained elsewhere in 
this Order, an employee transferred to short term 
shifts (i.e. shifts which do not continue for at least 
five consecutive afternoon and/or night shifts) 
shall be paid at the appropriate overtime rate 
provided under Clause 14. —Overtime of this 
Order for each such shift worked. 

(b) An employee transferred to shift work for more 
than five consecutive shifts (including afternoon 
and night shifts) shall, subject to the provisions of 
subclause (6) of Clause 9. — Hours of Work — Day 
Employees of this Order, be paid at the rate 
appropriate to a continuous shift employee in 
his/her classification for each such shift worked. 

06477-5 
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(7) Definitions 
"Afternoon shift" means any shift finishing after 

6.00 p.m. and at or before midnight. 
"Night shift" means any shift finishing subsequent to 

midnight and at or before 8.00 a.m. 
"Continuous shift employee" means an employee who 

regularly alternates between afternoon and night 
shifts and day shifts and who is rostered to work 
on any day of the week. 

"Permanently working" means an employee who works 
all afternoon or night shifts or a combination of 
such shifts without alternating with day work. 

(8) Security Control Officer Allowance 
In recognition of the additional responsibilities exercised 

by the designated security control officer on each shift, 
including supervision and direction of other security 
officers, in accordance with Company policies, procedures 
and standing Orders and furthermore where such responsi- 
bilities may be required to be exercised in the absence of the 
Company Site Manager, an allowance of $1.22 per hour for 
each hour worked shall be paid for each shift an officer is 
so designated. 

Provided that the employer shall designate one security 
officer on each shift as security control officer, who shall 
operate in accordance with Company policy, procedures and 
standing Orders and will be located at the LNG main gate. 

(9) The rates of pay and allowances prescribed in this 
clause will be varied to give effect to decisions of the 
Australian Conciliation and Arbitration Commission in 
National Wage Cases and other cases which result in any 
general order of the Commission increasing wage rates in 
all Federal awards. 

12. —Location Allowance —Western Australia. 
(1) Subject to the provisions of this clause, in addition to 

the salaries prescribed in Clause 11. —Rates of Pay, of this 
Order, an employee shall be paid a weekly allowance of 
$21.20 when employed at the Woodside LNG plant and/or 
Supply Base facility and/or Karratha Airport. 

This allowance shall operate from the beginning of the 
first pay period commencing on or after 1 July 1990. 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause. 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such employee 
shall be paid 66 2/3rd percent of the allowances prescribed 
in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order No. 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988, when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 l/3rd%; the difference 
remaining on 1 January 1989 shall be reduced by 50% from 
that date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de facto 

spouse; 
who does not receive a district allowance or 

location allowance. 
(b) "Partial Dependant" shall mean a "dependant" 

as prescribed in paragraph (a) of this subclause 
who receives a district allowance or location 
allowance which is less than the location allow- 
ance prescribed in subclause (1) of this clause. 

(9) Nothing herein contained shall have the effect of 
reducing any "district allowance" payable to any employee 
subject to the provisions of this Order whilst that employee 
as at 1 June 1988 remains employed by his/her present 
employer. 

(10) Subject to the making of a General Order pursuant 
to Section 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day of July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing) for 
Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest 10 
cents. 

13.—Travel Allowance/Point of Hire. 
(1) Employees engaged on the Burrup Peninsula shall be 

paid $8.90 per day travelling allowance provided that this 
allowance shall not be payable where the employer provides 
transport. 

This subclause shall operate from the beginning of the 
first pay period commencing on or after 10 October 1989. 

(2) Employees engaged pursuant to this Order shall be 
deemed to be locally hired; not living away from their 
normal place of residence. 

14. — Overtime. 
(1) For all time worked in excess of or outside of the 

ordinary working hours prescribed, employees shall be paid 
as follows: 

(a) Day employees —for work performed in excess of 
the ordinary rostered hours on any day or outside 
of the spread of hours in Clause 9. —Hours of 
Work—Day Employees of this Order at the rate 
of time and one half for the first 2 hours and at 
double time thereafter. Provided that for overtime 
work performed after 12 noon on a Saturday or a 
rostered day off and for all worked performed on 
a Sunday payment shall be at the rate of double 
time. 

(b) Continuous shift employees —for work performed 
in excess of the ordinary rostered hours on any one 
shift at the rate of double time except where such 
excess hours are caused by normal rotation of 
shifts. 

A continuous shift employee shall not be paid 
for overtime worked at a lesser rate than is payable 
to an employee performing his/her normal shift at 
such time. 

(c) Non-continuous shift employees—for work per- 
formed in excess of the ordinary rostered hours on 
any shift at the rate of time and one half for the 
first 2 hours and double time thereafter, except 
where such excess hours are caused by normal 
rotation of shifts. Provided that for overtime work 
performed after 12 noon on a Saturday or a 
rostered day off or on a Sunday payment shall be 
at the rate of double time. 
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(d) Notwithstanding paragraphs (a), (b) and (c) of this 
subclause, rostered training time up to an average 
of 4 hours per month, shall be paid for at ordinary 
rates. 

(2) (a) For the purposes of calculating overtime each day 
shall stand alone, except when such overtime 
continues into the next day. 

(b) Prestart overtime is overtime that is continuous 
with the start of a normal working day, provided 
the employee has been notified at work on the 
previous day or earlier. Where the employee is 
notified after leaving the workplace, payment will 
be at a minimum of 4 hours at the appropriate 
overtime rate. 

(3) (a) Where an employee works so much overtime 
continuous with the completion of normal hours 
1 day, he/she must have at least 10 consecutive 
hours off duty between the work of successive 
rostered working days. Unless specifically re- 
quired to do so by the employees supervisor, 
he/she shall not commence his/her normal ros- 
tered work until she/he has had 10 consecutive 
hours off duty. Provided however, that the 
employee shall be paid for all ordinary rostered 
time occurring during such 10 hours off duty. 

Provided further that 8 hours shall be substi- 
tuted for 10 hours where the overtime is worked 
by agreement between the employer and em- 
ployee as a result of an employee being absent 
from a rostered shift with 48 hours or less notice. 

(b) If on the specific instructions of the employer, an 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
he/she shall be paid at overtime rates until he/she 
is released from duty. 

(4) (a) An employee recalled to work overtime after 
leaving the Company's premises (whether notified 
before or after leaving the premises) shall be paid 
for a minimum of 4 hours' work at the appropriate 
overtime rate for each time he/she is so recalled. 

This subclause shall not apply where the 
overtime is continuous (subject to a reasonable 
meal break) with the completion or commence- 
ment of ordinary working time. 

(b) Where an employee is called out, he/she shall be 
entitled to 10 hours off duty after the completion 
of the call out without loss of pay. Where 2 or 
more call outs occur between the work on 
successive rostered working days the 10 hour 
break shall apply at the completion of the last call 
out. Provided that this provision shall not apply 
where a continuous shift employee is first called 
out within 4 hours of the commencement of 
his/her normal rostered hours, and a day employee 
or non-continuous shift employee is called out 
within 2 hours of the commencement of his/her 
normal rostered hours. 

(5) (a) If notice cancelling pre-arranged overtime to be 
worked during a weekend, public holidays, ros- 
tered days off, or weekdays is given to an 
employee before he/she leaves the workplace, a 
penalty payment shall not be payable. 

(b) Where an employee has left the workplace and 
does not receive at least 12 hours' notice of any 
pre-arranged overtime being cancelled he/she 
shall be paid — 

(i) 1 hour's ordinary pay in the event of weekday 
overtime work cancelled; or 

(ii) 4 hours' ordinary pay in the event of 
weekend, rostered day or shift off or public 
holiday work cancelled. 

Provided that an additional penalty shall not be 
payable if an employee is not able to be contacted 
before he/she would normally leave to commence 
work and he/she subsequently reports for work. 

(c) Where an employee has been called out and such 
recall is cancelled upon him/her reporting to work 
he/she shall be paid 4 hours at the appropriate rate 
even though he/she is not required to work. 
Provided that where an employee has been called 
out and such call out is subsequently cancelled 
prior to him/her leaving his/her home he/she shall 
be paid one hour at his/her ordinary rate. 

(6) (a) Where an employee works overtime that is 
continuous with the commencement or comple- 
tion of ordinary hours, a crib break of twenty 
minutes without deduction of pay shall be allowed 
and taken on the job, without specific relief, where 
such overtime continues for a minimum of 2 
hours. 

(b) Where it is known that the overtime will continue 
for a minimum of 2 hours, the crib break may be 
taken prior to the commencement of the period of 
overtime and entitlement for such subsequent crib 
breaks as provided in paragraph (d) hereof, shall 
occur from the completion of the previous crib 
break. 

(c) If an employee is not able to take his/her crib 
break on the job but is required to continue normal 
duties, he/she shall be paid 20 minutes at double 
time in addition to the actual overtime worked. 

(d) Where an employee works an overtime day or 
shift, he/she shall be entitled to a crib break of 20 
minutes to be allowed and taken on the job, 
without specific relief, without deduction of pay 
after each 4 hours of overtime worked, provided 
the employee continues to work after such crib 
break. Crib break entitlements will be calculated 
from the completion of the previous crib break 
entitlement. 

(e) For each crib break prescribed a meal or a meal 
allowance of $7.50 shall apply at the option of the 
employer. 

(7) Where an employee is requested to standby during 
his/her off duty time for a call out, he/she shall be paid at 
single time for all time spent standing by. Standby payments 
shall not apply unless the employee has agreed to a specific 
request by his/her supervisor to standby for a defined period. 

(8) Where shift employees spend more than 15 minutes 
on handing over at the conclusion of the shift, overtime rates 
will be paid for time worked in excess of that 15 minutes. 

(9) Notwithstanding anything contained elsewhere in this 
Order, time worked in excess of or outside ordinary rostered 
hours of work shall not attract additional payment if— 

(a) It is due to private arrangements between the 
employees themselves; or 

(b) It is for the purpose of effecting a rotation of shifts 
within the shift roster. 

15. —Payment of Salary. 
(1) Salary shall be paid on a fortnightly basis into a bank 

account nominated by the employee. By agreement with the 
employer, alternative methods of payment may be agreed. 
In the event of a disagreement, salary shall be paid on a 
fortnightly basis into a bank account nominated by the 
employee. 

(2) On or prior to pay day, the employer shall state to each 
employee in writing the amount of wages to which he/she 
is entitled, the amount of deduction made therefrom and the 
net amount being paid to him/her. 

(3) Payment for overtime worked during the second week 
of a particular period need not be made until the next 
following pay period. 

16.— Annual Leave. 
(1) (a) An employee other than a casual employee shall 

be allowed annually, after twelve months' contin- 
uous service, a period of 4 weeks leave including 
non-working days, provided that employees work- 
ing north of the 26th parallel South Latitude shall 
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be allowed an additional 1 week's leave including 
non-working days. 

(b) In addition to the leave prescribed in paragraph (a) 
of this clause an employee who is regularly 
rostered to work on any day of the week, not 
excluding public holidays, shall be allowed an 
additional one week of leave. Provided that where 
an employee is so rostered for part of a year, the 
amount of additional leave shall be the same 
proportion of 1 week as such part bears to a year. 

(c) For administration purposes, all annual leave 
entitlements, will be recorded in equivalent 
average weekly hours of work in accordance with 
Clause 9. —Hours of Work —Day Employees or 
Clause 10.— Hours of Work —Shift Employees of 
this Order. 

When an employee proceeds on leave, his/her 
entitlement calculated in accordance with this 
subclause, will be debited by the number of 
ordinary hours he/she would have worked on 
his/her ordinary roster during the period of leave. 

(d) The annual leave referred to in this clause shall for 
day employees only, be exclusive of any public 
holidays prescribed by this Order, and for each 
holiday which falls within such an employee's 
annual leave, 1 day shall be added to such leave. 

(2) (a) Before going on annual leave, an employee to 
whom this clause applies, shall be paid for such 
leave the amount he/she would have earned had 
he/she been at work during the relevant period. 

(b) An employee other than a shift employee proceed- 
ing on annual leave shall have his/her base pay 
increased by the amount of 22.5% while on annual 
leave. 

(3) Annual leave shall be given and taken in a continuous 
period, not later than 12 months after it accrues, and 
wherever practicable at the time an employee specifies. 
Provided that if so requested by an employee and agreed to 
by the employer, annual leave shall be allowed and taken 
in separate periods and wherever practicable at the time 
he/she specifies. 

Provided further that where surplus staff to roster 
requirements are available, the employer may direct an 
employee, with a minimum of 4 week's notice, to take up 
to a maximum of one week of accrued leave in any 1 
calendar year. 

Any grievance in relation to the operation of this 
provision shall be dealt with in accordance with Clause 
7.— Employee Relations Procedures. 

(4) An employee whose services are terminated by an 
employer other than in accordance with subclause (5) of 
Clause 5. —Contract of Employment or who leaves his/her 
employment during any qualifying period for annual leave 
shall, in respect of the period worked, be paid the cash 
equivalent of annual leave in the same proportion which the 
period worked bears to a year. Such payment shall be 
calculated in the same manner as the payment prescribed in 
paragraph (2)(a) hereof. Where a full 12 months entitlement 
has accrued the employee, other than a shift employee, shall 
also be entitled to the payment as prescribed in paragraph 
(2)(b) hereof. 

(5) Where an employee with 12 months' continuous 
service is employed for part of the twelve monthly period 
on different work cycles or rosters the leave entitlements set 
out in paragraphs (a) and (b) of subclause (1) of this clause 
shall be calculated on a proportionate basis. 

(6) An employee living north of the 26th parallel South 
Latitude who proceeds on annual leave is entitled to annual 
leave travel assistance in accordance with the following 
provisions: 

(a) When an employee (other than a part time 
employee) proceeds on annual leave for 1 week 
or more which may be inclusive of rostered days 
off and public holidays, he/she shall be entitled to 
annual leave travel assistance in the form of a 
return air ticket to Perth or reimbursement of 

actual travel costs up to the value of a return 
economy class airfare to Perth. 

Following the completion of 12 months contin- 
uous service an employee is entitled to claim 
travel assistance in respect of 2 trips per annum 
in relation to annual leave. 

An employee, however, may request a pro rata 
application of the above entitlement each 6 
months. 

(b) When a part time employee who has no entitle- 
ment to travel assistance by any other means 
proceeds on annual leave for 1 week or more 
which may be inclusive of rostered days off and 
public holidays, he/she shall be entitled to annual 
leave travel assistance in the form of 1 return air 
ticket to Perth per annum or reimbursement of 
actual travel costs up to the value of one return 
economy class airfare to Perth for the employee 
only. 

(c) Travel assistance provided to employees who are 
not travelling to or through Perth may be subject 
to taxation and the appropriate deduction will be 
made from the assistance granted and the net 
amount paid to the employee. The gross amount 
of assistance will be included on the employee's 
group certificate as "other earnings" and the tax 
deducted included in the amount of tax shown on 
the Group Certificate. 

(d) Employees may use an entitlement to annual leave 
travel assistance without necessarily proceeding 
on annual leave, but such travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(e) Where an employee proceeds on annual leave 
he/she may use 2 entitlements to annual leave 
travel assistance for the 1 period of annual leave. 
However, the additional travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(f) An employee may accumulate entitlements to 
annual leave travel assistance. 

(g) An employee other than a part time employee 
whose spouse or dependants reside with him/her 
in the area of employment, the spouse and each 
dependants in their own right shall be entitled to 
annual leave travel assistance in accordance with 
paragraph (a) above, provided that neither the 
spouse nor dependants have an entitlement which 
exceeds the entitlement in paragraph (a) above 
inclusive of other sources. 

An employee is not entitled to the benefits of 
this clause both as an employee and as the spouse 
of an employee. 

For the purposes of this clause a spouse shall 
include either a de facto wife or husband residing 
with the employee and dependants shall mean — 

(i) children under 16 years of age residing with 
the employee, or 

(ii) bona fide full time students less than 25 years 
of age. 

(h) It is a condition of this clause that the benefits 
apply only if the employee's contract of employ- 
ment continues after the leave is completed. If an 
employee fails to resume work on completion of 
the leave the employer may deduct from any 
moneys due to the employee the cost of such 
assistance. 

17. —Public Holidays. 
(1) (a) Except as hereinafter provided, an employee shall 

be entitled to the following public holidays 
without loss of pay up to a maximum of 7.6 hours: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Easter Tuesday, Foundation Day. 
Labour Day, Anzac Day, Queen's Birthday, 
Christmas Day and Boxing Day or such other day 
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as is generally observed in the locality as a 
substitute for any of the said days respectively. 

(b) By agreement between an employer and the 
majority of his/her employees in a particular work 
place, other days may be substituted for the said 
days or any of them. 

(2) Where an employee is absent from his/her employ- 
ment on the working day before or the working day after a 
public holiday prescribed in subclause (1) hereof without 
reasonable excuse, or without the consent of the employer, 
the employee shall not be entitled to payment for such 
holiday or holidays. 

(3) Work done on any of the public holidays prescribed 
in this clause shall be paid for at the rate of triple time, 
provided that employees who work on a public holiday 
pursuant to a 12 hour shift roster shall be paid at the rate of 
double time for the first 4 hours. 

(4) Where consequent upon any visit to Australia of Her 
Majesty the Queen or any other member of the Royal 
Family, a public holiday is proclaimed by Order in Council 
or otherwise gazetted by the authority of the Commonwealth 
or of the State Government under any State Act throughout 
any Commonwealth Territory or any State or part thereof, 
such day shall within the defined locality be deemed to be 
a holiday for the purposes of this Order; provided that an 
employee shall not be entitled to the benefit of more than 
one holiday consequent upon such visit. 

(5) (a) Where a holiday is enacted, proclaimed or 
gazetted by authority of the Commonwealth 
Government or Western Australian Government 
in substitution for a public holiday mentioned in 
this clause, and such proclaimed or gazetted 
holiday is to be observed generally by persons 
throughout Western Australia or the Karratha 
region, then such day shall be deemed to be a 
holiday for the purposes of this Order, and 
employees covered by this Order shall be entitled 
to such holiday. 

(b) In the event of a substitute day being enacted, 
proclaimed or gazetted as aforesaid, the day on 
which the public holiday falls in fact shall not be 
deemed to be a holiday for any purpose of this 
Order. 

(c) Where an additional holiday is proclaimed or 
gazetted by the authority of the Commonwealth 
Government or Western Australian Government 
and such proclaimed or gazetted holiday is to be 
observed generally by persons throughout West- 
ern Australia or Karratha region, or when such a 
proclaimed or gazetted day is, by any required 
judicial or administrative order, to be so observed, 
then such day will be deemed to be a holiday for 
the purposes of this Order, for employees covered 
by this Order. 

18. —Sick Leave. 
(1) An employee (other than a casual employee) who is 

absent from his/her work on account of personal illness or 
injury shall be entitled to sick leave for ordinary hours 
without deduction of pay in accordance with this clause. 

(2) (a) An employee shall accrue sick leave entitlements 
at the rate of 10 working days in each year of 
service. 

Provided that for the purposes of such accrual 
where an employee is engaged on a 12 hour shift 
roster, a working day shall be regarded as 7.6 
hours. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year 
to year so that any leave entitlement not taken in 
one year may be taken in any subsequent year. 

(3) (a) An employee shall not be entitled to paid sick 
leave for any period in respect of which he/she is 
entitled to worker's compensation. 

(b) An employee shall as soon as possible and 
preferably before the start of work, inform the 

employer of his/her inability to attend for duty 
and, as far as practicable, state the nature of 
his/her illness or injury and the estimated duration 
of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he/she was unable on account of 
his/her illness or injury to attend for duty on the 
day or days for which sick leave is claimed. 

(4) An employee who is sick during a period of annual 
leave may have the leave entitlement credited by the period 
of illness (up to the maximum of the employee's accrued 
sick leave) provided such is supported by suitable medical 
evidence. 

19. —Bereavement Leave. 
An employee, other than a casual, shall be entitled to a 

maximum of 3 days' leave, or in the case of an employee 
engaged on a 12 hour shift roster a maximum of 2 days 
leave, without loss of pay on each occasion and on 
production of satisfactory evidence of the death in Australia 
of the employee's wife, husband, father, mother, brother, 
sister or child, mother-in-law, father-in-law and grandpar- 
ents. For the purpose of this clause "wife" and "husband" 
shall include de facto wife or husband. 

20. —Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this Order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 

■ to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised Order 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any Order, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Order. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Order. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave, or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21. —Jury Service. 
An employee, other than a casual, required to attend for 

jury service during his/her rostered working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his/her 
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attendance for such jury service and the amount of wage 
he/she would have received in respect of the ordinary time 
he/she would have worked had he/she not been on jury 
service. An employee shall notify his/her employer as soon 
as possible of the date upon which he/she is required to 
attend for jury service. Further, the employee shall give 
his/her employer proof of his/her attendance, the duration 
of such attendance and details of the amount received in 
respect of such jury service. 

22. — Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee receives an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Western 
Australian Workers' Compensation and Assistance Act 
1983 provided such payments are at a rate less than an 
employee's appropriate weekly rate. 

(2) "Accident Pay" means payment of an amount being 
the difference between the amount of compensation paid to 
the employee pursuant to the said Act and payment for the 
number of ordinary hours that the employee would have 
worked had he/she been at work at the rate specified in 
Clause 11. — Rates of Pay, of this Order as the case may be. 

(3) An employer shall pay or cause to be paid accident 
pay during the incapacity of the employee within the 
meaning of the said Act until such incapacity ceases, or until 
the expiration of a period of 52 weeks from the date of 
injury, whichever event shall first occur. 

(4) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Act, and the termination of the 
employee's employment for any reason during the-period of 
any incapacity shall in no way affect the liability of the 
employer to pay accident pay as provided in this clause. 

(5) In the event that the employee receives a lump sum 
in redemption of weekly payments under the said Act, the 
liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(6) The provisions of this clause shall not apply to casual 
employees. 

23. —Cyclone Procedures. 
(1) Notwithstanding the provisions of Clause 5.— 

Contract of Employment and subject to the provisions of this 
clause the following shall apply when because of a cyclone 
the Employer does not require the employee to remain on 
duty at work. 

(2) Each employee who: 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, 

shall be paid for his/her normal rostered hours 
occurring during the period he/she is not required to 
remain on duty at work. 

(3) An employee who, on any day during the cyclone 
stand-down: 

(a) is required for work and is requested to do so by 
his/her employer, and 

(b) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to work 
when so requested, 

is not entitled to payment for that day. 
(4) (a) An employee who is required to remain at work 

during a "red alert" as a result of a cyclone shall 
be paid at overtime rates for each hour worked. 

(b) An employee who is not required to remain at 
work during a cyclone and who is recalled to work 
shall be paid a call-out payment in addition to 
his/her normal rostered hours. 

(5) Following declaration of the "all clear" given in 
accordance with the local Cyclone Procedures employees 
who would have normally been on duty are required to 

resume immediately and all others are required to resume 
on their next rostered shift unless the employer notifies them 
otherwise. 

(6) Where on the day following the resumption of normal 
operations or on any subsequent day an employee cannot 
because of damage caused to the operations by the cyclone 
be usefully employed the employer may stand the employee 
down without pay. 

24. —Industrial Clothing. 
The employer shall provide an adequate supply of 

uniforms necessary for the performance of work in 
accordance with this Order. AH items will remain the 
property of the employer and shall be worn by the employee 
as directed. 

Items supplied shall include shirts, shorts, socks, uni- 
forms, head gear, safety footwear and other safety equip- 
ment as required for the performance of the work and in the 
interest of hygiene and safety, at the discretion of the 
employer. 

25. —Order to be Posted. 
A copy of this Order and all amendments thereto shall be 

exhibited or made available by the employer at the main 
security gate. 

26. —Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the Western Australian Industrial Gazette at pages 1—4 
inclusive are hereby incorporated in and shall be deemed to 
be part of this Order. 

27. —Previous Agreement Superseded/Savings. 
This Order shall supersede the Security Officers' Agree- 

ment in so far as employment by Wormald Security of 
Security Officers within the Scope of this Order as set out 
in Clause 3. —Scope and Application hereof. 

Provided that entitlements previously accrued pursuant to 
Clauses 9, 10 and 11 of the Security Officers' Agreement 
shall be available to the employee until taken. This accrual 
shall be taken in accordance with Clause 16. —Annual 
Leave, Clause 18. —Sick Leave and Clause 26. —Long 
Service Leave respectively of this Order. 

28. —Time and Wages Record. 
(1) The employer shall keep a record from which can be 

readily ascertained the name of each employee and his/her 
occupation, the hours worked each day, and the wages and 
allowances paid each week. 

Any system of recording by the means of computer/ 
machine shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time occupied by an employee in filling in any 
time record or cards or in the making of records shall be 
treated as time off duty, but this does not apply to checking 
in or out when entering or leaving his/her employer's 
premises. 

(3) The time and wages record shall be open for 
inspection to a duly accredited Union representative during 
the usual office hours at an employer's office or other 
convenient place; provided that an inspection shall not be 
demanded unless the federal or branch secretary of the 
Union or the district secretary or organiser of any division 
suspects that a breach of this Order has been committed; 
provided further that only one demand for such inspection 
shall be made in any one week at the same establishment. 

(4) The representative making such inspection shall be 
entitled to take a copy of entries in a time and wages record 
relating to the suspected breach of this Order. 

29. —Right of Entry. 
(1) For the purposes of interviewing employees on 

legitimate union business, or for the purpose of investigating 
complaints concerning the application of this Order, but 



1114 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

subject to any security requirements a duly accredited Union 
representative shall have the right to enter the area occupied 
by the employer during the prescribed non-working hours, 
on the following conditions: 

(a) That he/she has made prior arrangements with a 
representative of the management or operating 
Company in order to obtain admittance to the area; 

(b) That interviews with employees shall be in a mess, 
dressing room or recreation hut and during meal 
or crib or non-working times or as otherwise 
arranged with the employer; 

(c) That upon conclusion of the meal or crib time, the 
visiting Union representative shall immediately 
leave the plant except as otherwise arranged with 
the employer; 

(d) That a visiting Union representative shall not 
hinder or obstruct an employee in the performance 
of his/her duties; 

(e) That employees for whom mess rooms are 
provided (or members of the staff) shall not be 
prevented from entering, using or remaining in the 
mess rooms during meal or crib times. 

These conditions in no way confer a right on a 
Union representative to conduct a meeting on the 
area occupied by the employer. 

(2) Where employees on shift work partake of their crib 
on the job, their employer shall arrange for Union 
representatives to have access to these employees at times 
to be mutually arranged subject always to the condition that 
the representative does not interfere with the work being 
performed in the area. 

The entry given by this subclause shall be for the same 
purpose as the entry provided by subclause (1) hereof. 

(3) If there is any breach or departure from the above 
conditions it shall be reported to the employer, and pending 
examination of any such breach or departure, permission of 
the Union representative concerned to enter the area shall 
be suspended. 

30. —Shop Steward. 
An employee nominated as shop steward shall, upon 

accreditation by the Union, be recognised by the employer 
as the representative of the employees. 

An employee so appointed shall be allowed reasonable 
time to attend to union business affecting the employer and 
the employees he/she represents. 

Prior to leaving the job to attend to such union business, 
the shop steward shall obtain the permission of the 
employer; such permission shall not be unreasonably 
withheld. 

Any dispute in respect of the rights and obligations of the 
shop steward shall be dealt with in accordance with 
subclause (3) of Clause 7. — Employee Relations Procedures 
of this Order. 

31. —Medical Examination. 
Where an employee is required by the Company to have 

a medical examination in his/her own time, he/she shall be 
paid at the appropriate overtime rate. Where appropriate, the 
employee will be paid the current kilometre allowance if 
he/she uses his/her own vehicle or be reimbursed the cost 
of any reasonable fares incurred. 

32. — Order Modernisation/Enhancement. 
(1) The parties are committed to modernising the terms 

of the Order so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties recognise the benefits to all of a fully 
trained and flexible workforce and have identified the 
following training areas which complement the security/ 
emergency functions involved and provide comprehensive 
development opportunities for Security Officers. 

'B' class drivers licence 
First Aid certificate 
Occupational First Aid certificate 
Occupational Health and Safety 
General operational training 
Electronic surveillance/access control systems and 

operation 
Emergency fire response and firefighting techniques 
Emergency procedures 
Cyclone procedures 
(3) The parties have dealt with changes to the nature of 

work requirements that may arise out of the proposed 
security upgrade within the Structural Efficiency process 
including the operation, data input and monitoring of 
electronic/computer surveillance and/or access control sys- 
tems. 

(4) The parties are committed to a 6 month trial of a 12 
hour shift roster and every endeavour will be made to ensure 
its success. Providing the roster proves efficient in operation 
and results in no additional cost to the employer it shall 
remain in place unless either party can demonstrate good 
reason/unfairness for it to cease. 

During the trial the roster shall be monitored for it's effect 
including: 

— flexibility 
— efficiency 
— absenteeism 
— job performance 
— job satisfaction 
— cost 

Any grievance in relation to the trial 12 hour shift roster 
shall be dealt with in accordance with Clause 7. —Employee 
Relations Procedures. 

Schedule A. 

STRUCTURAL EFFICIENCY PRINCIPLE 
Wormald Security confirms that it is prepared to process 

increases under the current structural efficiency principle 
arising out of the State Wage Case of September 1989 
subject to: 

(1) The union giving the appropriate commitment to 
the Western Australian Industrial Relations Com- 
mission. 

(2) Agreement being reached on the following 
'agenda' items for restructuring, some of which 
shall be fully finalised by the time of processing 
the first increase in the Western Australian 
Industrial Relations Commission to allow actual 
amendments to the Order. 

(3) Ratification by the Western Australian Industrial 
Relations Commission. 

AGENDA-STRUCTURAL EFFICIENCY 
(1) Rate of Pay 
Rate of Pay for Security Officer to be increased by $15.00 

per week and Rate of Pay for Probationary Security Officer 
to be increased by $12.50 per week with consequential 
adjustments for respective continuous shift rates. 

(2) Allowances 
Vary allowances appropriately including location allow- 

ance and travel allowance. 
(3) Probationary Security Officer 
Extend the probationary period to three months, including 

training. 
(4) Classifications 
Review of current and future duties to build on existing 

flexibility and to take account of new technology, proposed 
plant security upgrade and changes in plant operations. 

(5) Security Control Officer 
Review of duties, responsibilities and allowance applica- 

ble. 
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(6) Essential Services 
(a) Review to take account of changes to operation of 

the plant, proposed security upgrade and closure 
of Hearson Village. 

(b) Greater flexibility to more easily accommodation 
future changes to operation of the plant. 

(c) Confirm use of Wormald Security Staff in such 
extreme circumstances. 

(7) Training 
Review of training needs for existing requirements and in 

addition to take account of new technology, proposed plant 
security upgrade and changes in plant operations the 
following areas: 

• 'B' class licence 
• First Aid certificate 
• Occupational Health and Safety 
• Occupational First Aid 
• Electronic surveillance 
• Emergency fire response and firefighting tech- 

niques 
• Emergency procedures 
• Cyclone procedures 

'B' class licence and first aid certificate to be 
employee's responsibility to attain as a condition 
of employment. 

Also review of payment during training. 
(8) Flexibility Start and Finish Times and RDO's 
Alteration of start and finish times and RDO's to be by 

agreement between the employer and employee in consulta- 
tion with the shop steward rather than the union as currently 
prescribed. 

(9) Continuous Shift Employees 
Review of current continuous shift arrangements includ- 

ing an examination of 12 hour shifts and minimum breaks 
between shifts. 

(10) Review of Order 
Extensive review of the Order to ensure a document 

which enhances efficiency and productivity and continued 
compatibility with the Hydrocarbons and Gas Production 
and Processing Award. 

SECURITY OFFICERS' AWARD 
No. A 25 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Wormald Security. 
Nos. 296, 1414 and 1536 of 1991. 
COMMISSIONER R.N. GEORGE. 

12 May 1992. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Crofts on behalf of the Respondent, and by. 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision —January 1992 and pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That Order No. 184 of 1990(R2)(B) be cancelled and 
replaced by the following new Order Nos. 296. 1414 
and 1536 of 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the Security Officers (North 

West Shelf Project) Order Nos. 296, 1414 and 1536 1991 
and shall replace Order No. 184 of 1990(R2)(B). 

1 A. —State Wage Principles. 
It is a condition of this Order that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
Order without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2. —Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope and Application 
4. Operation and Duration 
5. Contract of Employment 
6. Part Time Employees 
7. Employee Relations Procedures 
8. Security 
9. Hours of Work —Day Employees 

10. Hours of Work —Shift Employees 
11. Rates of Pay 
12. Location Allowance —Western Australia 
13. Travel Allowance/Point of Hire 
14. Overtime 
15. Payment of Salary 
16. Annual Leave 
17. Public Holidays 
18. Sick Leave 
19. Bereavement Leave 
20. Maternity Leave 
21. Jury Service 
22. Accident Pay 
23. Cyclone Procedures 
24. Industrial Clothing 
25. Order to be Posted 
26. Long Service Leave 
27. Previous Agreement Superseded/Savings 
28. Time and Wages Record 
29. Right of Entry 
30. Shop Steward 
31. Medical Examination 
32. Order Modernisation/Enhancement 

Schedule A 

3. —Scope and Application. 
This Order shall apply to The Federated Miscellaneous 

Workers' Union of Australia, Hospital, Service & Miscella- 
neous W.A. Branch, Wormald Security and to Security 
Officers employed by Wormald Security in respect of all 
security and associated work on the Burrup Peninsula, 
Western Australia and at the Woodside Heliport at Karratha 
Airport in or in connection with and specifically and directly 
related to the North West Shelf Project and is in lieu of the 
Security Officers Award (A 25 of 1981) as amended. 

4. —Operation and Duration. 
Except as otherwise provided herein this Order shall 

operate from the beginning of the first pay period to 
commence on or after 15 April 1992. 
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5. —Contract of Employment. 
(1) Except as hereinafter provided, employment shall be 

by the week. 
(2) Notwithstanding anything contained elsewhere in this 

Order an employee shall, in the first instance, be appointed 
on probation and shall remain on probation for a period of 
3 months including training. If found to be unsatisfactory at 
any time during this period he/she may be terminated. 

(3) The employer may, subject to the provision of 
subclause (4) of Clause 7. —Employee Relations Proce- 
dures, suspend an employee from duty for refusal or neglect 
of duty or misconduct by the employee, provided that this 
subclause will not affect the right of the employer to dismiss 
an employee in accordance with the provision of subclause 
(4) of this clause. 

(4) The provisions of this clause shall, subject to the 
provision of subclause (4) of Clause 7. —Employee Rela- 
tions Procedures, not affect the right of the employer to 
dismiss an employee without notice for refusal or neglect 
of duty or misconduct and in such cases the wages shall be 
paid up to the time of dismissal only. 

(5) Subject to the provisions of Clause 23. —Cyclone 
Procedures, the provisions of this clause shall not affect the 
right of the employer to deduct payment for any day the 
employee cannot be usefully employed because of any strike 
or through any breakdown of machinery or any stoppage of 
work by any cause beyond the employer's reasonable 
control. 

Provided that the employer shall advise the Union 
representative and the appropriate full time official of the 
Union, in writing, including telegram or telex, 48 hours prior 
to implementing any stand downs, in the case of personnel 
who are not in dispute. 

(6) An employee not attending for duty shall except, as 
provided in Clause 16. —Annual Leave, Clause 17. —Public 
Holidays, Clause 18. —Sick Leave, Clause 19. —Bereave- 
ment Leave, Clause 21. —Jury Service and Clause 23.— 
Cyclone Procedures, lose his/her pay for the actual time of 
such non-attendance. 

(7) It is a term and condition of employment and of the 
rights accruing under this Order that an employee shall, 
consistent with safe working practice: 

(a) perform such work (including shift work) as the 
employer shall from time to time require; 

(b) comply with the requirement of the employer to 
work reasonable overtime at any time during 7 
days of the week at the appropriate rates of 
remuneration prescribed herein and further, where 
12 hour shifts are being worked, the employer may 
direct an employee to work overtime for the 
purpose of covering shift absences, provided that 
no employee shall be required to work more than 
14 consecutive hours; 

(c) use such protective clothing and equipment 
provided by the employer for specific circum- 
stances; 

(d) comply with safety regulations determined by the 
employer and attend safety meetings, drills and 
training and act as a member of emergency and 
fire crews as required by the employer; 

(e) if he/she be a shift employee who is not relieved 
as scheduled at the end of his/her shift, continue 
to work until relieved or otherwise authorised by 
his/her employer to finish work; 

(f) shall at all times comply with the provisions of 
Clause 7. —Employee Relations Procedures, in- 
cluding the maintenance, at all times, of essential 
services; 

(g) have and keep current at their own cost, a Guard's 
Licence pursuant to the Security Agents Act 1976, 
'B' Class Driver's Licence and a First Aid 
Certificate. 

Provided further each employee shall obtain, at 
their expense and time, within a reasonable period 
after commencement, an Occupational First Aid 

Certificate and on the completion of 12 months of 
continuous service the employer shall reimburse 
the cost of course fees only. Expenses, including 
wages, for refresher and renewal courses of the 
Occupational First Aid Certificate shall be met by 
the employer. 

(8) A casual employee is one engaged and paid as such 
and whose engagement may be terminated at any time 
provided that a casual employee shall not be engaged for 
more than 28 continuous rostered working days without 
agreement between the Union and the employer. 

The employer will advise the Union of any casual 
employment prior to engagement. 

(9) On the termination of employment, an officer shall 
return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. 

(10) (a) The period of notice for termination either by the 
employer or employee (except for misconduct) 
will be as follows: 
Period of Continuous Service Period of Notice 
1 year or less I week 
1 year and up to the com- 2 weeks 
pletion of 3 years 
3 years and up to the comple- 3 weeks 
tion of 5 years 
5 years and over 4 weeks 

The period of notice prescribed above may be 
waived in whole or in part by mutual consent. 

(b) In addition to the notice in paragraph (a) hereof, 
employees over 45 years of age at the time of 
giving notice with not less than two years 
continuous service, shall be entitled to an addi- 
tional week's notice. 

The notice of termination required to be given 
by an employee shall not include notice based on 
age of the employee concerned. 

If an employee terminates his/her employment 
without giving proper notice the employer shall 
have the right to withhold moneys due to the 
employee with a maximum amount equal to the 
ordinary time rate of pay for the period of notice. 

(c) Payment in lieu of the notice prescribed in 
paragraph (a) and/or paragraph (b) hereof shall be 
made if the appropriate notice period is not given. 
Provided that employment may be terminated by 
part of the period of notice specified and part 
payment in lieu thereof. 

(d) In calculating any payment in lieu of notice 38 
hours pay for each week of notice shall be used. 

(e) The period of notice in this clause shall not apply 
in the case of dismissal for conduct that justifies 
instant dismissal, including malingering, ineffi- 
ciency, or neglect of duty, in accordance with 
subclause (4) of this clause, or in the case of casual 
employees or employees engaged for a specific 
period of time or for a specific task or tasks. 

(f) Where the employer has given notice of termina- 
tion to an employee, the employee shall be 
allowed up to one day's time off without loss of 
pay for the purpose of seeking other employment. 
Where time off is requested in these circum- 
stances it shall be taken at a time that is mutually 
convenient. 

(g) An employee who, having given or been .given 
notice, absents him/herself from work without 
reasonable excuse during the period of notice shall 
be deemed to have abandoned his/her employment 
and shall not be entitled to payment for that 
period. 

(11) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 
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6.— Part Time Employees. 
(1) A part time employee shall mean an adult employee 

engaged on a weekly contract of service who works 
regularly from week to week, not less than 4 or more than 
8 ordinary hours per day and not less than 20 or more than 
38 ordinary hours each week, over not more than 5 days of 
the week on the days Monday to Friday inclusive. 

Provided that no person shall be engaged as a part time 
employee for less than 1 completed month of employment. 
Any person who is employed as a part time employee and 
whose employment terminates, prior to the completion of 1 
completed month of employment shall be paid as a casual 
in accordance with Clause 11. — Rates of Pay of this Order. 
Provided that this provision shall not apply to any employee 
who terminates his/her own employment or is dismissed for 
misconduct. 

(2) Time worked by a part time employee up to and 
including 38 hours per week shall be paid at ordinary rates 
of pay in accordance with Clause 12.— Location Allow- 
ance—Western Australia of this Order unless the work 
exceeds 8 hours per day or is performed at weekends or is 
performed outside the normal spread of hours for which 
appropriate overtime rates shall apply. 

(3) Part time employees shall be entitled to payment for 
wages, leisure day off, annual leave, public holidays, 
bereavement leave and sick leave on a pro rata basis in the 
same proportion as the number of ordinary hours worked per 
week bears to 38 hours. 

(4) The location allowance prescribed in Clause 12.— 
Location Allowance —Western Australia and shift allow- 
ance prescribed in Clause 11. — Rates of Pay shall be paid 
on a pro rata basis in the same proportion as the number of 
ordinary hours worked per week bears to 38 hours. 

(5) The provisions of subclause (5) of Clause 16.— 
Annual Leave shall not apply to part time employees. 

7. —Employee Relations Procedures. 
The parties to this Order are committed to promoting 

good industrial relations based upon goodwill, consultation 
and discussion. To this end all personnel involved shall use 
their best endeavours to resolve problems promptly whilst 
work continues normally in accordance with the following 
arrangements. 

In recognition of past practice and in consideration of the 
peculiarities of security services provided on the North West 
Shelf Gas Project, the parties to this Order expressly agree 
as follows: 

(1) Maintenance of Essential Services: 
The parties expressly agree that for reasons of 

continuity of supply of product to consumers, and for 
safety, it is necessary for access to the Gas Plant and 
Supply Base to be controlled at all times. 

The following duties are considered, for reasons of 
health and safety, to be essential services. The parties 
agree that these specific duties shall not be disrupted 
at any time for any reason. 

Where, despite the best efforts of the parties, there 
is a stoppage of work, sufficient personnel shall 
remain on duty at all times to perform these functions 
and in addition staff members may be utilised: 
(a) Main LNG Gate 

(i) Monitoring of Fire Panels — Operations and 
Construction. 

(ii) Mobilisation of Site Ambulance and Fire 
Tender. 

(iii) Monitoring of and response to Emergency 
Communications Systems. 

(iv) Response to Plant Operations, Site Construc- 
tion, Supply Base and Cyclone Emergencies. 

(v) Control of vehicle and personnel access to 
Domestic Gas Plant and LNG Plant includ- 
ing, where applicable, monitoring and opera- 
tion of any computer based access control 
system. 

(b) Supply Base 
(i) Monitoring of Fire Alarm Panel. 

(ii) Control of vehicle and personnel access to 
Supply Base including, where applicable, 
monitoring and operation of any computer 
based access control system. 

(c) Internal Plant Access 
Control of vehicle and personnel access at 

recognised access gates between the differing 
operational areas and also the LNG Construction 
Site and the LNG Plant including, where applica- 
ble, monitoring and operation of any computer 
based access control system. 

(d) Woodside Heliport 
Maintenance of services at Woodside Heliport. 

Employees performing essential services prescribed 
above shall be paid their normal rate of pay for such 
time. 

(2) Non-involvement in Construction or Operations 
Disputes: 

Security Officers will not become involved in 
disputes affecting some or all of the Construction 
Workforce, Operations Workforce or any other party. 

(3) Disputes Affecting Security Officers 
Any grievance or dispute affecting security officers shall 

be dealt with in accordance with the following procedure: 
(a) The Security Officer concerned shall raise the 

grievance/dispute with his/her supervisor who 
shall respond within 48 hours. 

(b) In the event of no response being received or the 
response being considered unsatisfactory, the 
Security Officer concerned and/or Shop Steward 
shall raise the matter with the Company's North 
West Area Manager, who shall respond within 48 
hours. 

(c) In the event of the response in paragraph (b) above 
being unsatisfactory the matter shall be referred by 
the Shop Steward to the Karratha Organiser of the 
Union, and upon request of either party, a meeting 
shall take place between the following parties: 
F.M.W.U. Organiser 
F.M.W.U. Shop Steward 
Wormald North West Area Manager 
C.W.A.I. L.N.G. Site Representative. 

This meeting shall take place within 72 hours. 
(d) In the event of the meeting in paragraph (c) above 

not resolving the matter, the grievance/dispute 
shall, upon request of the Union, be referred to 
Wormald's State Manager. 

A meeting of the parties referred to in paragraph 
(c) above together with Wormald's State Manager 
or his/her nominee will be convened within 72 
hours. 

(e) In the event of the meeting in paragraph (d) above 
not resolving the matter, the aggrieved party shall 
notify the Western Australian Industrial Relations 
Commission accordingly. 

Subject to all rights conferred on the parties by 
the Act, including any right of Appeal, the 
Commission's ruling shall be accepted by the 
parties as the final resolution of the grievance/ 
dispute. 

(f) The intent of this clause is that grievances/ 
disputes be resolved as close as possible to their 
point of origin; the parties agree that every effort 
will be made to resolve any grievance/dispute at 
each level of the above procedure. 

(g) While the above procedure is being pursued, work 
shall continue normally, without prejudice to the 
final settlement of the matter in dispute. 
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(4) Disciplinary Procedure: 
Where the Company intends to take disciplinary 

action in respect of any Security Officer, the 
following procedure shall be followed: 
(a) Dismissal 

Where the Company intends to dismiss a 
Security Officer for misconduct or subsequent to 
a final warning, the Company's North West Area 
Manager shall advise the Security Officer accord- 
ingly in the presence of the F.M.W.U. Shop 
Steward. 

The Company shall inform the F.M.W.U. Shop 
Steward of the reasons for the dismissal and shall 
suspend the Security Officer on full pay including, 
where applicable, the Woodside (Burrup Penin- 
sula) Onshore Operations Allowance but exclud- 
ing rostered overtime and shift penalty component 
for one shift to allow consideration of the matter 
by the Union. 

The Union shall respond within 24 hours as to 
whether or not the dismissal is to be challenged. 

If the Union advises that the dismissal is to be 
challenged, this matter shall be pursued in 
accordance with subclause (3) of this clause. 

Whilst this procedure is being followed the 
Security Officer concerned shall be suspended on 
full pay including, where applicable, the 
Woodside (Burrup Peninsula) Onshore Operations 
Allowance but excluding rostered overtime and 
shift penalty component whilst discussions take 
place between the parties and the Disputes 
Procedure is pursued. 

(b) Warnings 
Where the Security Officer engages in behavi- 

our which is unsatisfactory to the Company but 
which does not, in itself, warrant dismissal, the 
following procedure shall take place: 

(i) First Warning: 
The North West Area Manager shall warn 

the Security Officer of his/her unsatisfactory 
behaviour and advise what action needs to be 
taken to correct the situation. This shall be 
done in the presence of the F.M.W.U. Shop 
Steward. 

The Company shall keep a record of such 
warnings. 

(ii) Second Warning: 
The North West Area Manager shall again 

warn the Security Officer of his/her unsatis- 
factory behaviour and advise what action 
needs to be taken to correct the situation. 
This shall be done in the presence of the 
F.M.W.U. Shop Steward. 

The Company shall keep a record of such 
warnings. 

(iii) Final Warning: 
The North West Area Manager shall again 

warn the Security Officer in accordance with 
the procedure for First and Second Warnings. 
The details of this matter including advice 
that any further unsatisfactory behaviour will 
result in dismissal shall be confirmed in 
writing with a copy to the F.M.W.U. Shop 
Steward. 

(iv) Dismissal: 
In respect of any subsequent unsatisfactory 

behaviour the matter shall be dealt with in 
accordance with paragraph (a) above. 

8. — Security. 
(1) In the interests of the safety of personnel and plant the 

parties to this Order mutually agree that the employees 
covered by this Order may be subject to personal and/or 
baggage searches on entering or leaving any work site 
provided that personal searches shall not be carried out 

without prior arrangement between the employer and the 
Union on each occasion. 

(2) An employee covered by this Order shall display or 
produce on request any form of personal identification 
issued for the purpose by the employer. 

(3) Where it has been established that an employee has 
seriously breached security regulations he/she shall be 
dismissed in accordance with the provisions of subclause (4) 
of Clause 5. —Contract of Employment of this Order. 

9. —Hours of Work—Day Employees. 
(1) The ordinary hours of work shall average 38 hours per 

week to be worked between 6.00 a.m. and 6.00 p.m. Monday 
to Friday. 

(2) The ordinary hours of work will be 8 hours per day 
to be worked on 19 days in each 4 calendar weeks, with one 
day off in each 4 week period referred to above. 

While the day off is a non-paid day, wages will be 
averaged so that each employee receives 38 hours pay per 
week, in each of the 4 weeks including the week in which 
the day off occurs. This is calculated as follows: 

8 hours x 19 days = 152 hrs = 38 hrs (average pay 
  per week) 
4 weeks 

Hence for pay purposes 7 hours and 36 minutes are paid 
for each day over 20 days, whilst 8 hours are in fact worked 
over 19 days. 

Notwithstanding the above a minimum of 5 rostered days 
off each year shall be accumulated and taken in conjunction 
with a period of annual leave. 

(3) The starting and finishing times and rostered days off 
may be varied by agreement between the employer and the 
employee in consultation with the shop steward. In the event 
agreement can not be reached the matter will be progressed 
through the Employee Relations Procedure contained in 
subclause (3) of Clause 7. —Employee Relations Proce- 
dures. 

(4) Employees shall be allowed a rest pause of 10 minutes 
during each period of 4 hours' ordinary working time, to be 
taken at such times as to not interrupt operations. 

(5) A day employee shall not be required to work longer 
than 5 hours without a meal break. Meal breaks shall be not 
less than 30 minutes or more than 1 hour on each day, 
Monday to Friday, and shall not count as time worked. 

When an employee is required to continue working during 
the meal interval because the work is of an urgent 
operational nature and his/her meal time is postponed for 
more than half an hour, he/she shall be paid at overtime rates 
from the time he/she usually commences his/her meal 
interval until he/she gets his/her meal. 

(6) Where an employee who is normally engaged as a day 
employee is transferred to shift work or vice versa and does 
not receive at least 48 hours' notice of such transfer he/she 
shall be paid at overtime rates for all time worked as a shift 
employee or day employee as the case may be until the 
expiration of 48 hours from the time when he/she was given 
notice. 

10. —Hours of Work—Shift Employees. 
(1) The ordinary hours of work shall not exceed an 

average of 38 hours per week spread over the roster cycle 
to be worked in shifts of 8 consecutive hours inclusive of 
a 20 minute crib break each shift which shall be counted as 
time worked. 

(2) Wages will be averaged so that each employee 
receives 38 ordinary hours pay each week in each week of 
the roster cycle. 

(3) Notwithstanding subclauses (1) and (2) of this clause 
a minimum of 5 rostered days off each year shall be 
accumulated and taken in conjunction with a period of 
annual leave. 

(4) The method of working shifts, time of commencement 
and finishing shifts and rostered days off, once having been 
determined, may be varied by agreement between the 
employer and the employee in consultation with the shop 
steward. In the event that agreement cannot be reached, the 
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matter will be progressed through the Employee Relations 
Procedure contained in subclause (3) of Clause 7.— 
Employee Relations Procedures. 

(5) Where an employee is required to change from his/her 
normal rostered shift to another, the employer must give not 
less than 48 hours' notice. Where 48 hours' notice is not 
given, the appropriate overtime rate will be paid for all time 
worked, until the expiration of the notice period. 

Provided that a minimum of 24 hours notice may be given 
where the employer and employee agree in which case the 
overtime rate shall not apply. 

11. —Rates of Pay. 
(1) An employee designated by the employer as any 

classification specified in the table hereunder shall be paid 
at the respective rate assigned to that classification: 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
(a) Probationary Security 525,762.00 $35,036.00 

Officer 
Provided that the hourly rate for the purposes of 

calculating overtime shall be $13.00 per hour. 
Probationary Security Officer shall mean an em- 

ployee engaged pursuant to subclause (2) of Clause 
5. —Contract of Employment of this Order. 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
(b) Security Officer $27,416.00 537,286.00 

Provided that the hourly rate for the purposes of 
calculating overtime shall be $13.84 per hour. 

(2) Subject to subclauses (3), (4), (5), and (6) hereof the 
above rates cover all payments for the performance of all 
duties for the appropriate classification and the current and 
future disabilities associated with the industry including 
periods of duty and includes compensation for shift work, 
shift handover and all rostered work performed on Saturdays 
and Sundays. 

(3) In addition to the rates prescribed in subclause (1) of 
this clause, all employees engaged at the King Bay Supply 
Base and the Woodside LNG and Domestic Gas Plants on 
the Burrup Peninsula shall be paid a flat allowance of $1.83 
for each hour paid in respect of which payment is made. 

This allowance shall be known as the Woodside (Burrup 
Peninsula) Onshore Operations Allowance and shall com- 
pensate for all fire, emergency, first aid, safety, evacuation 
or muster drills, the lack of afternoon smoko break, travel 
time on overtime or call outs and the effects of the 
environment. 

(4) A casual employee shall be paid at the hourly rate 
appropriate to his/her classification plus a loading of 20 
percent in lieu of the annual leave, sick leave, bereavement 
leave, jury service and public holidays provisions of this 
Order. Casual employees shall also be entitled to the 
Woodside (Burrup Peninsula) Onshore Operations Allow- 
ance referred to in subclause (3) of this clause. 

(5) Shift Allowance 
For the ordinary hours of shift, shift employees other than 

continuous shift employees shall be paid the following extra 
loadings which are based on the hourly rate prescribed by 
subclause (1) of this clause. 

Shift: % 
(a) Afternoon or Night Shift other than 15 

shifts below 
(b) Permanently working Afternoon shift 20 
(c) Permanently working Night shift 30 
(d) Permanently working alternate Night 25 

and Afternoon shifts 
(e) Any other shifts 10 
(f) Provided that in lieu of (a) to (e) above 

all work performed on Saturdays shall 
be paid at time and one half and all work 
on Sundays at double time. 

(6) Short Term Shifts 
(a) Notwithstanding anything contained elsewhere in 

this Order, an employee transferred to short term 
shifts (i.e. shifts which do not continue for at least 
five consecutive afternoon and/or night shifts) 
shall be paid at the appropriate overtime rate 
provided under Clause 14. —Overtime of this 
Order for each such shift worked. 

(b) An employee transferred to shift work for more 
than five consecutive shifts (including afternoon 
and night shifts) shall, subject to the provisions of 
subclause (6) of Clause 9. — Hours of Work—Day 
Employees of this Order, be paid at the rate 
appropriate to a continuous shift employee in 
his/her classification for each such shift worked. 

(7) Definitions 
"Afternoon shift" means any shift finishing after 

6.00 p.m. and at or before midnight. 
"Night shift" means any shift finishing subsequent to 

midnight and at or before 8.00 a.m. 
"Continuous shift employee" means an employee who 

regularly alternates between afternoon and night 
shifts and day shifts and who is rostered to work 
on any day of the week. 

"Permanently working" means an employee who works 
all afternoon or night shifts or a combination of 
such shifts without alternating with day work. 

(8) Security Control Officer Allowance 
In recognition of the additional responsibilities exercised 

by the designated security control officer at all times on each 
shift, including supervision and direction of other security 
officers, in accordance with Company policies, procedures 
and standing Orders and furthermore where such responsi- 
bilities may be required to be exercised in the absence of the 
Company Site Manager, an allowance of $1.25 per hour for 
each hour worked shall be paid for each shift an officer is 
so designated. 

Provided that the employer shall designate one security 
officer on each shift as security control officer, who shall 
operate in accordance with Company policy, procedures and 
standing Orders and will be located at the LNG main gate. 

(9) The rates of pay and allowances prescribed in this 
clause will be varied to give effect to decisions of the 
Australian Conciliation and Arbitration Commission in 
National Wage Cases and other cases which result in any 
general order of the Commission increasing wage rates in 
all Federal awards. 

12.— Location Allowance — Western Australia 
(1) Subject to the provisions of this clause, in addition to 

the salaries prescribed in Clause 11. —Rates of Pay, of this 
Order, an employee shall be paid a weekly allowance of 
$22.00 when employed at the Woodside LNG plant and/or 
Supply Base facility and/or Karratha Airport. 

This allowance shall operate from the beginning of the 
first pay period commencing on or after 1 July 1991. 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause. 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such employee 
shall be paid 66 2/3rd percent of the allowances prescribed 
in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order No. 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988, when the difference between 
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the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 l/3rd%; the difference 
remaining on 1 January 1989 shall be reduced by 50% from 
that dale and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de facto 

spouse; 
who does not receive a district allowance or 
location allowance. 

(b) 'Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district allowance or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Nothing herein contained shall have the effect of 
reducing any "district allowance" payable to any employee 
subject to the provisions of this Order whilst that employee 
as at 1 June 1988 remains employed by his/her present 
employer. 

(10) Subject to the making of a General Order pursuant 
to Section 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day of July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing) for 
Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest 10 
cents. 

13. —Travel Allowance/Point of Hire 
(1) Employees engaged on the Burrup Peninsula shall be 

paid the following travelling allowance provided that this 
allowance shall not be payable where the employer provides 
transport. 

(a) From the beginning of the first pay period 
commencing on or after 21 December 1990 until 
the period prescribed in paragraph (b) hereof— 
$9.80 per day. 

(b) From the beginning of the first pay period 
commencing on or after 15 April 1992—$10.10 
per day. 

(2) Employees engaged pursuant to this Order shall be 
deemed to be locally hired; not living away from their 
normal place of residence. 

14. —Overtime 
(1) For all time worked in excess of or outside of the 

ordinary working hours prescribed, employees shall be paid 
as follows: 

(a) Day employees—for work performed in excess of 
the ordinary rostered hours on any day or outside 
of the spread of hours in Clause 9. —Hours of 
Work —Day Employees of this Order at the rate 
of time and one half for the first 2 hours and at 
double time thereafter. Provided that for overtime 
work performed after 12 noon on a Saturday or a 
rostered day off and for all worked performed on 

a Sunday payment shall be at the rate of double 
time. 

(b) Continuous shift employees —for work performed 
in excess of the ordinary rostered hours on any one 
shift at the rate of double time except where such 
excess hours are caused by normal rotation of 
shifts. 

A continuous shift employee shall not be paid 
for overtime worked at a lesser rate than is payable 
to an employee performing his/her normal shift at 
such time. 

(c) Non-continuous shift employees —for work per- 
formed in excess of the ordinary rostered hours on 
any shift at the rate of time and one half for the 
first 2 hours and double time thereafter, except 
where such excess hours are caused by normal 
rotation of shifts. Provided that for overtime work 
performed after 12 noon on a Saturday or a 
rostered day off or on a Sunday payment shall be 
at the rate of double time. 

(d) Notwithstanding paragraphs (a), (b) and (c) of this 
subclause, rostered training time up to an average 
of 4 hours per month, shall be paid for at ordinary 
rates. 

(2) (a) For the purposes of calculating overtime each day 
shall stand alone, except when such overtime 
continues into the next day. 

(b) Prestart overtime is overtime that is continuous 
with the start of a normal working day, provided 
the employee has been notified at work on the 
previous day or earlier. Where the employee is 
notified after leaving the workplace, payment will 
be at a minimum of 4 hours at the appropriate 
overtime rate. 

(3) (a) Where an employee works so much overtime 
continuous with the completion of normal hours 
1 day, he/she must have at least 10 consecutive 
hours off duty between the work of successive 
rostered working days. Unless specifically re- 
quired to do so by the employees supervisor, 
he/she shall not commence his/her normal ros- 
tered work until she/he has had 10 consecutive 
hours off duty. Provided however, that the 
employee shall be paid for all ordinary rostered 
time occurring during such 10 hours off duty. 

Provided further that 8 hours shall be substi- 
tuted for 10 hours where the overtime is worked 
by agreement between the employer and em- 
ployee as a result of an employee being absent 
from a rostered shift with 48 hours or less notice. 

(b) If on the specific instructions of the employer, an 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
he/she shall be paid at overtime rates until he/she 
is released from duty. 

(4) (a) An employee recalled to work overtime after 
leaving the Company's premises (whether notified 
before or after leaving the premises) shall be paid 
for a minimum of 4 hours' work at the appropriate 
overtime rate for each time he/she is so recalled. 

This subclause shall not apply where the 
overtime is continuous (subject to a reasonable 
meal break) with the completion or commence- 
ment of ordinary working time. 

(b) Where an employee is called out, he/she shall be 
entitled to 10 hours off duty after the completion 
of the call out without loss of pay. Where 2 or 
more call outs occur between the work on 
successive rostered working days the 10 hour 
break shall apply at the completion of the last call 
out. Provided that this provision shall not apply 
where a continuous shift employee is first called 
out within 4 hours of the commencement of 
his/her normal rostered hours, and a day employee 
or non-continuous shift employee is called out 
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within 2 hours of the commencement of his/her 
normal rostered hours. 

(5) (a) If notice cancelling pre-arranged overtime to be 
worked during a weekend, public holidays, ros- 
tered days off, or weekdays is given to an 
employee before he/she leaves the workplace, a 
penalty payment shall not be payable. 

(b) Where an employee has left the workplace and 
does not receive at least 12 hours' notice of any 
pre-arranged overtime being cancelled he/she 
shall be paid — 

(i) 1 hour's ordinary pay in the event of weekday 
overtime work cancelled; or 

(ii) 4 hours' ordinary pay in the event of 
weekend, rostered day or shift off or public 
holiday work cancelled. 

Provided that an additional penalty shall not be 
payable if an employee is not able to be contacted 
before he/she would normally leave to commence 
work and he/she subsequently reports for work. 

(c) Where an employee has been called out and such 
recall is cancelled upon him/her reporting to work 
he/she shall be paid 4 hours at the appropriate rate 
even though he/she is not required to work. 
Provided that where an employee has been called 
out and such call out is subsequently cancelled 
prior to him/her leaving his/her home he/she shall 
be paid one hour at his/her ordinary rate. 

(6) (a) Where an employee works overtime that is 
continuous with the commencement or comple- 
tion of ordinary hours, a crib break of twenty 
minutes without deduction of pay shall be allowed 
and taken on the job, without specific relief, where 
such overtime continues for a minimum of 2 
hours. 

(b) Where it is known that the overtime will continue 
for a minimum of 2 hours, the crib break may be 
taken prior to the commencement of the period of 
overtime and entitlement for such subsequent crib 
breaks as provided in paragraph (d) hereof, shall 
occur from the completion of the previous crib 
break. 

(c) If an employee is not able to take his/her crib 
break on the job but is required to continue normal 
duties, he/she shall be paid 20 minutes at double 
time in addition to the actual overtime worked. 

(d) Where an employee works an overtime day or 
shift, he/she shall be entitled to a crib break of 20 
minutes to be allowed and taken on the job, 
without specific relief, without deduction of pay 
after each 4 hours of overtime worked, provided 
the employee continues to work after such crib 
break. Crib break entitlements will be calculated 
from the completion of the previous crib break 
entitlement. 

(e) For each crib break prescribed a meal or a meal 
allowance of $7.50 shall apply at the option of the 
employer. 

(7) Where an employee is requested to standby during 
his/her off duty time for a call out, he/she shall be paid at 
single time for all time spent standing by. Standby payments 
shall not apply unless the employee has agreed to a specific 
request by his/her supervisor to standby for a defined period. 

(8) Where shift employees spend more than 15 minutes 
on handing over at the conclusion of the shift, overtime rates 
will be paid for time worked in excess of that 15 minutes. 

(9) Notwithstanding anything contained elsewhere in this 
Order, time worked in excess of or outside ordinary rostered 
hours of work shall not attract additional payment if— 

(a) It is due to private arrangements between the 
employees themselves; or 

(b) It is for the purpose of effecting a rotation of shifts 
within the shift roster. 

15. —Payment of Salary. 
(1) Salary shall be paid on a fortnightly basis into a bank 

account nominated by the employee. By agreement with the 
employer, alternative methods of payment may be agreed. 
In the event of a disagreement, salary shall be paid on a 
fortnightly basis into a bank account nominated by the 
employee. 

(2) On or prior to pay day, the employer shall state to each 
employee in writing the amount of wages to which he/she 
is entitled, the amount of deduction made therefrom and the 
net amount being paid to him/her. 

(3) Payment for overtime worked during the second week 
of a particular period need not be made until the next 
following pay period. 

16. —Annual Leave. 
(1) (a) An employee other than a casual employee shall 

be allowed annually, after twelve months' contin- 
uous service, a period of 4 weeks leave including 
non-working days, provided that employees work- 
ing north of the 26th parallel South Latitude shall 
be allowed an additional 1 week's leave including 
non-working days. 

(b) In addition to the leave prescribed in paragraph (a) 
of this clause an employee who is regularly 
rostered to work on any day of the week, not 
excluding public holidays, shall be allowed an 
additional one week of leave. Provided that where 
an employee is so rostered for part of a year, the 
amount of additional leave shall be tire same 
proportion of 1 week as such part bears to a year. 

(c) For administration purposes, all annual leave 
entitlements, will be recorded in equivalent 
average weekly hours of work in accordance with 
Clause 9. —Hours of Work —Day Employees or 
Clause 10. — Hours of Work — Shift Employees of 
this Order. 

When an employee proceeds on leave, his/her 
entitlement calculated in accordance with this 
subclause, will be debited by the number of 
ordinary hours he/she would have worked on 
his/her ordinary roster during the period of leave. 

(d) The annual leave referred to in this clause shall for 
day employees only, be exclusive of any public 
holidays prescribed by this Order, and for each 
holiday which falls within such an employee's 
annual leave, 1 day shall be added to such leave. 

(2) (a) Before going on annual leave, an employee to 
whom this clause applies, shall be paid for such 
leave the amount he/she would have earned had 
he/she been at work during the relevant period. 

(b) An employee other than a shift employee proceed- 
ing on annual leave shall have his/her base pay 
increased by the amount of 22.5% while on annual 
leave. 

(3) Annual leave shall be given and taken in a continuous 
period, not later than 12 months after it accrues, and 
wherever practicable at the time an employee specifies. 
Provided that if so requested by an employee and agreed to 
by the employer, annual leave shall be allowed and taken 
in separate periods and wherever practicable at the time 
he/she specifies. 

Provided further that where surplus staff to roster 
requirements are available, the employer may direct an 
employee, with a minimum of 4 week's notice, to take up 
to a maximum of one week of accrued leave in any 1 
calendar year. 

Any grievance in relation to the operation of this 
provision shall be dealt with in accordance with Clause 
7. — Employee Relations Procedures. 

(4) An employee whose services are terminated by an 
employer other than in accordance with subclause (5) of 
Clause 5. — Contract of Employment or who leaves his/her 
employment during any qualifying period for annual leave 
shall, in respect of the period worked, be paid the cash 
equivalent of annual leave in the same proportion which the 
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period worked bears to a year. Such payment shall be 
calculated in the same manner as the payment prescribed in 
paragraph (2)(a) hereof. Where a full 12 months entitlement 
has accrued the employee, other than a shift employee, shall 
also be entitled to the payment as prescribed in paragraph 
(2)(b) hereof. 

(5) Where an employee with 12 months' continuous 
service is employed for part of the twelve monthly period 
on different work cycles or rosters the leave entitlements set 
out in paragraphs (a) and (b) of subclause (1) of this clause 
shall be calculated on a proportionate basis. 

(6) An employee living north of the 26th parallel South 
Latitude who proceeds on annual leave is entitled to annual 
leave travel assistance in accordance with the following 
provisions: 

(a) When an employee (other than a part time 
employee) proceeds on annual leave for 1 week 
or more which may be inclusive of rostered days 
off and public holidays, he/she shall be entitled to 
annual leave travel assistance in the form of a 
return air ticket to Perth or reimbursement of 
actual travel costs up to the value of a return 
economy class airfare to Perth. 

Following the completion of 12 months contin- 
uous service an employee is entitled to claim 
travel assistance in respect of 2 trips per annum 
in relation to annual leave. 

An employee, however, may request a pro rata 
application of the above entitlement each 6 
months. 

(b) When a part time employee who has no entitle- 
ment to travel assistance by any other means 
proceeds on annual leave for 1 week or more 
which may be inclusive of rostered days off and 
public holidays, he/she shall be entitled to annual 
leave travel assistance in the form of 1 return air 
ticket to Perth per annum or reimbursement of 
actual travel costs up to the value of one return 
economy class airfare to Perth for the employee 
only. 

(c) Travel assistance provided to employees who are 
not travelling to or through Perth may be subject 
to taxation and the appropriate deduction will be 
made from the assistance granted and the net 
amount paid to the employee. The gross amount 
of assistance will be included on the employee's 
group certificate as "other earnings" and the tax 
deducted included in the amount of tax shown on 
the Group Certificate. 

(d) Employees may use an entitlement to annual leave 
travel assistance without necessarily proceeding 
on annual leave, but such travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(e) Where an employee proceeds on annual leave 
he/she may use 2 entitlements to annual leave 
travel assistance for the 1 period of annual leave. 
However, the additional travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(f) An employee may accumulate entitlements to 
annual leave travel assistance. 

(g) An employee other than a part time employee 
whose spouse or dependants reside with him/her 
in the area of employment, the spouse and each 
dependants in their own right shall be entitled to 
annual leave travel assistance in accordance with 
paragraph (a) above, provided that neither the 
spouse nor dependants have an entitlement which 
exceeds the entitlement in paragraph (a) above 
inclusive of other sources. 

An employee is not entitled to the benefits of 
this clause both as an employee and as the spouse 
of an employee. 

For the purposes of this clause a spouse shall 
include either a de facto wife or husband residing 
with the employee and dependants shall mean — 

(i) children under 16 years of age residing with 
the employee, or 

(ii) bona fide full time students less than 25 years 
of age. 

(h) It is a condition of this clause that the benefits 
apply only if the employee's contract of employ- 
ment continues after the leave is completed. If an 
employee fails to resume work on completion of 
the leave the employer may deduct from any 
moneys due to the employee the cost of such 
assistance. 

17. —Public Holidays. 
(1) (a) Except as hereinafter provided, an employee shall 

be entitled to the following public holidays 
without loss of pay up to a maximum of 7.6 hours: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Easter Tuesday, Foundation Day, 
Labour Day, Anzac Day, Queen's Birthday, 
Christmas Day and Boxing Day or such other day 
as is generally observed in the locality as a 
substitute for any of the said days respectively. 

(b) By agreement between an employer and the 
majority of his/her employees in a particular work 
place, other days may be substituted for the said 
days or any of them. 

(2) Where an employee is absent from his/her employ- 
ment on the working day before or the working day after a 
public holiday prescribed in subclause (1) hereof without 
reasonable excuse, or without the consent of the employer, 
the employee shall not be entitled to payment for such 
holiday or holidays. 

(3) Work done on any of the public holidays prescribed 
in this clause shall be paid for at the rate of triple time, 
provided that employees who work on a public holiday 
pursuant to a 12 hour shift roster shall be paid at the rate of 
double time for the first 4 hours. 

(4) Where consequent upon any visit to Australia of Her 
Majesty the Queen or any other member of the Royal 
Family, a public holiday is proclaimed by Order in Council 
or otherwise gazetted by the authority of the Commonwealth 
or of the State Government under any State Act throughout 
any Commonwealth Territory or any State or part thereof, 
such day shall within the defined locality be deemed to be 
a holiday for the purposes of this Order; provided that an 
employee shall not be entitled to the benefit of more than 
one holiday consequent upon such visit. 

(5) (a) Where a holiday is enacted, proclaimed or 
gazetted by authority of the Commonwealth 
Government or Western Australian Government 
in substitution for a public holiday mentioned in 
this clause, and such proclaimed or gazetted 
holiday is to be observed generally by persons 
throughout Western Australia or the Karratha 
region, then such day shall be deemed to be a 
holiday for the purposes of this Order, and 
employees covered by this Order shall be entitled 
to such holiday. 

(b) In the event of a substitute day being enacted, 
proclaimed or gazetted as aforesaid, the day on 
which the public holiday falls in fact shall not be 
deemed to be a holiday for any purpose of this 
Order. 

(c) Where an additional holiday is proclaimed or 
gazetted by the authority of the Commonwealth 
Government or Western Australian Government 
and such proclaimed or gazetted holiday is to be 
observed generally by persons throughout West- 
ern Australia or Karratha region, or when such a 
proclaimed or gazetted day is, by any required 
judicial or administrative order, to be so observed, 
then such day will be deemed to be a holiday for 
the purposes of this Order, for employees covered 
by this Order. 



18. —Sick Leave. 
(1) An employee (other than a casual employee) who is 

absent from his/her work on account of personal illness or 
injury shall be entitled to sick leave for ordinary hours 
without deduction of pay in accordance with this clause. 

(2) (a) An employee shall accrue sick leave entitlements 
at the rate of 10 working days in each year of 
service. 

Provided that for the purposes of such accrual 
where an employee is engaged on a 12 hour shift 
roster, a working day shall be regarded as 7.6 
hours. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year 
to year so that any leave entitlement not taken in 
one year may be taken in any subsequent year. 

(3) (a) An employee shall not be entitled to paid sick 
leave for any period in respect of which he/she is 
entitled to worker's compensation. 

(b) An employee shall as soon as possible and 
preferably before the start of work, inform the 
employer of his/her inability to attend for duty 
and, as far as practicable, state the nature of 
his/her illness or injury and the estimated duration 
of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he/she was unable on account of 
his/her illness or injury to attend for duty on the 
day or days for which sick leave is claimed. 

(4) An employee who is sick during a period of annual 
leave may have the leave entitlement credited by the period 
of illness (up to the maximum of the employee's accrued 
sick leave) provided such is supported by suitable medical 
evidence. 

19. —Bereavement Leave. 
An employee, other than a casual, shall be entitled to a 

maximum of 3 days' leave, or in the case of an employee 
engaged on a 12 hour shift roster a maximum of 2 days 
leave, without loss of pay on each occasion and on 
production of satisfactory evidence of the death in Australia 
of the employee's wife, husband, father, mother, brother, 
sister or child, mother-in-law, father-in-law and grandpar- 
ents. For the purpose of this clause "wife" and "husband" 
shall include de facto wife or husband. 

20. — Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 

which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days" notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this Order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
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leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised Order 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any Order, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Order. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Order. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave, or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Jury Service. 
An employee, other than a casual, required to attend for 

jury service during his/her rostered working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his/her 
attendance for such jury service and the amount of wage 
he/she would have received in respect of the ordinary time 
he/she would have worked had he/she not been on jury 
service. An employee shall notify his/her employer as soon 
as possible of the date upon which he/she is required to 
attend for jury service. Further, the employee shall give 
his/her employer proof of his/her attendance, the duration 
of such attendance and details of the amount received in 
respect of such jury service. 

22. —Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee receives an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Western 
Australian Workers' Compensation and Assistance Act 
1983 provided such payments are at a rate less than an 
employee's appropriate weekly rate. 

(2) "Accident Pay" means payment of an amount being 
the difference between the amount of compensation paid to 
the employee pursuant to the said Act and payment for the 
number of ordinary hours that the employee would have 
worked had he/she been at work at the rate specified in 
Clause 11. — Rates of Pay, of this Order as the case may be. 

(3) An employer shall pay or cause to be paid accident 
pay during the incapacity of the employee within the 
meaning of the said Act until such incapacity ceases, or until 
the expiration of a period of 52 weeks from the date of 
injury, whichever event shall first occur. 

(4) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Act, and the termination of the 
employee's employment for any reason during the period of 
any incapacity shall in no way affect the liability of the 
employer to pay accident pay as provided in this clause. 

(5) In the event that the employee receives a lump sum 
in redemption of weekly payments under the said Act, the 
liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(6) The provisions of this clause shall not apply to casual 
employees. 

23. — Cyclone Procedures. 
(1) Notwithstanding the provisions of Clause 5.— 

Contract of Employment and subject to the provisions of this 
clause the following shall apply when because of a cyclone 
the employer does not require the employee to remain on 
duty at work. 

(2) Each employee who: 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, 
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shall be paid for his/her normal rostered hours 
occurring during the period he/she is not required to 
remain on duty at work. 

(3) An employee who, on any day during the cyclone 
stand-down: 

(a) is required for work and is requested to do so by 
his/her employer, and 

(b) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to work 
when so requested, 

is not entitled to payment for that day. 
(4) (a) An employee who is required to remain at work 

during a "red alert" as a result of a cyclone shall 
be paid at overtime rates for each hour worked. 

(b) An employee who is not required to remain at 
work during a cyclone and who is recalled to work 
shall be paid a call-out payment in addition to 
his/her normal rostered hours. 

(5) Following declaration of the "all clear" given in 
accordance with the local Cyclone Procedures employees 
who would have normally been on duty are required to 
resume immediately and all others are required to resume 
on their next rostered shift unless the employer notifies them 
otherwise. 

(6) Where on the day following the resumption of normal 
operations or on any subsequent day an employee cannot 
because of damage caused to the operations by the cyclone 
be usefully employed the employer may stand the employee 
down without pay. 

24. —Industrial Clothing. 
The employer shall provide an adequate supply of 

uniforms necessary for the performance of work in 
accordance with this Order. All items will remain the 
property of the employer and shall be worn by the employee 
as directed. 

Items supplied shall include shirts, shorts, socks, uni- 
forms, head gear, safety footwear and other safety equip- 
ment as required for the performance of the work and in the 
interest of hygiene and safety, at the discretion of the 
employer. 

25. —Order to be Posted. 
A copy of this Order and all amendments thereto shall be 

exhibited or made available by the employer at the main 
security gate. 

26. —Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the Western Australian Industrial Gazette at pages 1—4 
inclusive are hereby incorporated in and shall be deemed to 
be part of this Order. 

27. — Previous Agreement Superseded/Savings 
This Order shall supersede the Security Officers' Agree- 

ment in so far as employment by Wormald Security of 
Security Officers within die Scope of this Order as set out 
in Clause 3. —Scope and Application hereof. 

Provided that entitlements previously accrued pursuant to 
Clauses 9, 10 and 11 of the Security Officers' Agreement 
shall be available to the employee until taken. This accrual 
shall be taken in accordance with Clause 16. —Annual 
Leave, Clause 18. —Sick Leave and Clause 26. —Long 
Service Leave respectively of this Order. 

28. — Time and Wages Record. 
(1) The employer shall keep a record from which can be 

readily ascertained the name of each employee and his/her 
occupation, the hours worked each day, and the wages and 
allowances paid each week. 

Any system of recording by the means of computer/ 
machine shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time occupied by an employee in filling in any 
time record or cards or in the making of records shall be 
treated as time off duty, but this does not apply to checking 

in or out when entering or leaving his/her employer's 
premises. 

(3) The time and wages record shall be open for 
inspection to a duly accredited Union representative during 
the usual office hours at an employer's office or other 
convenient place; provided that an inspection shall not be 
demanded unless the federal or branch secretary of the 
Union or the district secretary or organiser of any division 
suspects that a breach of this Order has been committed; 
provided further that only one demand for such inspection 
shall be made in any one week at the same establishment. 

(4) The representative making such inspection shall be 
entitled to take a copy of entries in a time and wages record 
relating to the suspected breach of this Order. 

29. —Right of Entry. 
(1) For the purposes of interviewing employees on 

legitimate union business, or for the purpose of investigating 
complaints concerning the application of this Order, but 
subject to any security requirements a duly accredited Union 
representative shall have the right to enter the area occupied 
by the employer during the prescribed non-working hours, 
on the following conditions: 

(a) That he/she has made prior arrangements with a 
representative of the management or operating 
Company in order to obtain admittance to the area; 

(b) That interviews with employees shall be in a mess, 
dressing room or recreation hut and during meal 
or crib or non-working times or as otherwise 
arranged with the employer; 

(c) That upon conclusion of the meal or crib time, the 
visiting Union representative shall immediately 
leave the plant except as otherwise arranged with 
the employer; 

(d) That a visiting Union representative shall not 
hinder or obstruct an employee in the performance 
of his/her duties; 

(e) That employees for whom mess rooms are 
provided (or members of the staff) shall not be 
prevented from entering, using or remaining in the 
mess rooms during meal or crib times. 

These conditions in no way confer a right on a 
Union representative to conduct a meeting on the 
area occupied by the employer. 

(2) Where employees on shift work partake of their crib 
on the job, their employer shall arrange for Union 
representatives to have access to these employees at times 
to be mutually arranged subject always to the condition that 
the representative does not interfere with the work being 
performed in the area. 

The entry given by this subclause shall be for the same 
purpose as the entry provided by subclause (1) hereof. 

(3) If there is any breach or departure from the above 
conditions it shall be reported to the employer, and pending 
examination of any such breach or departure, permission of 
the Union representative concerned to enter the area shall 
be suspended. 

30. —Shop Steward. 
An employee nominated as shop steward shall, upon 

accreditation by the Union, be recognised by the employer 
as the representative of the employees. 

An employee so appointed shall be allowed reasonable 
time to attend to union business affecting the employer and 
the employees he/she represents. 

Prior to leaving the job to attend to such union business, 
the shop steward shall obtain the permission of the 
employer; such permission shall not be unreasonably 
withheld. 

Any dispute in respect of the rights and obligations of the 
shop steward shall be dealt with in accordance with 
subclause (3) of Clause 7. — Employee Relations Procedures 
of this Order. 
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31. —Medical Examination. 
Where an employee is required by the Company to have 

a medical examination in his/her own time, he/she shall be 
paid at the appropriate overtime rate. Where appropriate, the 
employee will be paid the current kilometre allowance if 
he/she uses his/her own vehicle or be reimbursed the cost 
of any reasonable fares incurred. 

32. — Order Modernisation/Enhancement. 
(1) The parties are committed to modernising the terms 

of the Order so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties recognise the benefits to all of a fully 
trained and flexible workforce and have identified the 
following training areas which complement the security/ 
emergency functions involved and provide comprehensive 
development opportunities for Security Officers. 

'B' class drivers licence 
First Aid certificate 
Occupational First Aid certificate 
Occupational Health and Safety 
General operational training 
Electronic surveillance/access control systems and opera- 
tion 
Emergency fire response and firefighting techniques 
Emergency procedures 
Cyclone procedures 
(3) The parties have dealt with changes to the nature of 

work requirements that may arise out of the proposed 
security upgrade within the Structural Efficiency process 
including the operation, data input and monitoring of 
electronic/computer surveillance and/or access control sys- 
tems. 

(4) The parties are committed to a 6 month trial of a 12 
hour shift roster and every endeavour will be made to ensure 
its success. Providing the roster proves efficient in operation 
and results in no additional cost to the employer it shall 
remain in place unless either party can demonstrate good 
reason/unfairness for it to cease. 

During the trial the roster shall be monitored for it's effect 
including: 

- flexibility 
- efficiency 
- absenteeism 
- job performance 
- job satisfaction 
- cost 
Any grievance in relation to the trial 12 hour shift roster 

shall be dealt with in accordance with Clause 7. —Employee 
Relations Procedures. 

Schedule. A 

Structural Efficiency Principle. 
Wormald Security confirms that it is prepared to process 

increases under the current structural efficiency principle 
arising out of the State Wage Case of September 1989 
subject to: 

(1) The union giving the appropriate commitment to the 
Western Australian Industrial Relations Commission. 

(2) Agreement being reached on the following 'agenda' 
items for restructuring, some of which shall be fully 
finalised by the time of processing the first increase in the 
Western Australian Industrial Relations Commission to 
allow actual amendments to the Order. 

(3) Ratification by the Western Australian Industrial 
Relations Commission. 

Agenda —Structural Efficiency. 
(1) Rate of Pay 
Rate of Pay for Security Officer to be increased by S 15.00 

per week and Rate of Pay for Probationary Security Officer 
to be increased by $12.50 per week with consequential 
adjustments for respective continuous shift rates. 

(2) Allowances 
Vary allowances appropriately including location allow- 

ance and travel allowance. 
(3) Probationary Security Officer 
Extend the probationary period to three months, including 

training. 
(4) Classifications 
Review of current and future duties to build on existing 

flexibility and to take account of new technology, proposed 
plant security upgrade and changes in plant operations. 

(5) Security Control Officer 
Review of duties, responsibilities and allowance applica- 

ble. 
(6) Essential Services 

(a) Review to take account of changes to operation of 
the plant, proposed security upgrade and closure 
of Hearson Village. 

(b) Greater flexibility to more easily accommodation 
future changes to operation of the plant. 

(c) Confirm use of Wormald Security Staff in such 
extreme circumstances. 

(7) Training 
Review of training needs for existing requirements and in 

addition to take account of new technology, proposed plant 
security upgrade and changes in plant operations the 
following areas: 

• 'B' class licence 
• First Aid certificate 
• Occupational Health and Safety 
• Occupational First Aid 
• Electronic surveillance 
• Emergency fire response and firefighting techniques 
• Emergency procedures 
• Cyclone procedures 
'B' class licence and first aid certificate to be employee's 

responsibility to attain as a condition of employment. 
Also review of payment during training. 
(8) Flexibility Start and Finish Times and RDO's 
Alteration of start and finish times and RDO's to be by 

agreement between the employer and employee in consulta- 
tion with the shop steward rather than the union as currently 
prescribed. 

(9) Continuous Shift Employees 
Review of current continuous shift arrangements includ- 

ing an examination of 12 hour shifts and minimum breaks 
between shifts. 

(10) Review of Order 
Extensive review of the Order to ensure a document 

which enhances efficiency and productivity and continued 
compatibility with the Hydrocarbons and Gas Production 
and Processing Award. 
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SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS' (ACTIV FOUNDATION) AWARD 

No. A 15 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Activ Foundation Inc. 

No. 1439 of 1991. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr L. Burns on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Social Trainers and Assistant Supervisors' 
(Activ Foundation) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 13th day of 
December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the existing number and title 2A. — State Wage 
Principles — September 1989. 

B. Insert the following new number and title immediately 
after number and title 38. — Continuity of Entitlements: 

38.Consultation and Enterprise Bargaining 
2. Clause 2A. — State Wage Principles—September 1989: 

Delete the existing clause. 
3. Clause 4. — Contract of Service: Add the following new 

subclause to this clause: 
(5) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill competence and training consis- 
tent with the classification level for which the 
employee is employed pursuant to Clause 32.— 
Wages of this award provided that such duties are 
not designed to promote de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by and employer pursuant to 
paragraphs (A) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

4. Clause 7. —Hours of Duty: Delete the existing 
paragraph (d) of subclause (1) and insert in lieu thereof the 
following: 

(d) For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

A maximum of seven accrued days off each 
year may be rostered and allowed to be taken as 
single day absences subject to the provisions that 

apply to normal roster changes as prescribed by 
this award. Wherever practicable, the employer 
shall ensure that an employee receives a minimum 
of seven days notice of such roster change and 
where possible such change shall be by agreement 
between the employer and the employee. 

Nothwithstanding the provisions of paragraph 
(c) and (d) of this subclause: 

— where an employer and employee mutually 
agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being 
taken in a period of less than one day 
provided that the period of time off work 
shall be taken from the commencement of 
the employee's normal rostered shift or up 
to the conclusion of the employee's normal 
rostered shift. 

This provision does not prevent an employee 
from making application to utilise an accrued day 
off as a single day's absence. 

5. Clause 32. —Wages: Delete this clause and insert in 
lieu thereof the following: 

32. — Wages. 
The minimum weekly rate of wage payable to employees 

covered by this award shall be as set out hereunder: 
Rate Per Rate Per 
Annum Fortnight 

$ $ 
(1) Trainee Social Trainer 

Under 21 years— 
1st Year 
Level 1, appropriate to age 
2nd Year 
Next additional increment 
3rd Year 
Next additional increment 
Level One 
18 years of age 
19 years of age 
20 years of age 
Over 21 years— 
1st Year 
Level 1, 1st year of adult 
service 
2nd Year 
Level 1, 2nd year of adult 
service 20,938 804.46 
3rd Year 
Level 1, 3rd year of adult 
service 

(2) Social Trainer 
On appointment 
Level 1, 4th year of adult 
service 
2nd year 
Level 1, 5th year of adult 
service 22,932 879.18 
3rd year 
Level 1, 6th year of adult 
service 23,583 904.14 
4th year 
Level 1, 7th year of adult 
service 24,332 932.86 
5th year 
Level 1, 8th year of adult 
service 24,850 952.72 
6th year 
Level 1, 9th year of adult 
service 25,616 982.08 

545.87 
631.86 
709.53 

14,238 
16,481 
18,507 

779.46 

20,938 804.46 

22,281 854.22 



Rate Per Rate Per 
Annum Fortnight 

$ $ 
(3) Senior Social Trainer 

1st year 
Level 2, 1st year of adult 
service 
2nd year 
Level 2, 2nd year of adult 
service 
3rd year 
Level 2, 3rd year of adult 
service 
4th year 
Level 2, 4th year of adult 
service 
5th year 
Level 2, 5th year of adult 
service 

(4) Community Access Co- 
ordinator/Assistant Super- 
visor 
1st year 22,946 879.71 
2nd year 23,597 904.66 
3rd year 24,346 933.39 
4th year 24,864 953.27 
5th year 25,629 982.59 

6. Clause 38. — Continuity of Entitlements: Immediately 
following this clause insert the following new title and 
clause: 

39. —Consultation and Enterprise Bargaining. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency, effectiveness 
and productivity of Activ Foundation and to enhance the 
career opportunities and job security of employees. 

(2) At each plant or enterprise, the employer, the 
employees and their relevant union or unions may establish 
a consultative mechanism and procedures appropriate to the 
size, structure and needs of that plant or enterprise. Measures 
raised by the employer, employees or union for considera- 
tion consistent with the objectives of subclause (1) herein 
shall be processed through that consultative mechanism and 
procedures so long as measures raised and agreements are 
consistent with State and National Wage fixation guidelines. 

(3) Any agreement to vary the award shall be processed 
in accordance with the Industrial Relations Act 1979, the 
State Wage Decision, 1992, and shall be subject to approval 
by the Western Australian Industrial Relations Commission. 

(4) Nothing in this clause shall operate so as to limit or 
impinge upon the statutory rights of the employers and the 
union pursuant to the aforesaid Act. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS 

AWARD 1988 
No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State Energy Commission of Western Australia 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others. 
No. 1502 of 1990. 

COMMISSIONER O.K. SALMON. 
20 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: This case is primarily and essen- 
tially a work value case. I am required by the State Energy 

Commission of Western Australia, SECWA, and the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and others to determine a dispute between 
them regarding the percentage pay relationship between a 
new cross-trade trained classification known as instrument 
electrical fitter and a base grade tradesman whose terms and 
conditions of employment are regulated by the State Energy 
Commission of Western Australia (Wages and Conditions) 
Award, No. A1 of 1989. 

The determination must be made according to the work 
value changes principle which forms part of the State Wage 
Principles (72 WAIG 191 at 200 and 203). Whilst the 
classification under consideration is a new classification it 
is a combination of two already existing classifications, 
namely, instrument maker and electrical fitter, therefore, I 
think that paragraphs (e) and (f) of the work value principle 
are the most relevant paragraphs for the purpose of this case. 

It is common ground that the new classification is of 
higher grade than the base tradesman's classification and the 
difference between the parties is whether I should prescribe 
a wage for the new classification of 110 percent of the base 
grade wage with liberty to apply, pending broadbanding and 
single award coverage negotiations between the parties or 
whether I should prescribe a wage of 124 percent of the base 
grade wage. 

A work value assessment is, in the final analysis, the 
opinion of the arbitrator concerned (see Metal Trades Award 
case, 1966 per Kelly C, 46 WAIG 707 at 741) and to be able 
to make that assessment the arbitrator must be fully 
informed as to the skill and responsibility exercised by 
persons engaged in the classifications under consideration 
and also the conditions under which the work is performed. 

However, in the general context of work evaluation in 
Western Australia the process is largely subjective, involv- 
ing value judgments based on comparative criteria rather 
than relying on more objective points based criteria. It is true 
that in some cases some of the subjectivity associated with 
measuring skills between different classifications is re- 
moved by taking the respective required periods of training 
for competence as a kind of objective test and that is a 
generally acceptable method of procedure. Nevertheless, it 
is equally true that in some cases a value judgment regarding 
comparative responsibilities or disabilities will outweigh 
considerations of more objective skills based criteria. 

These are observations on procedural facts and I take the 
trouble to emphasise those facts now, because they 
necessarily apply to my reasoning in reaching a conclusion 
in this case. 

It will be seen from paragraph (e) of the work value 
principle that I am enjoined to take account of the relativities 
and the integrity of the internal award classification 
structure and the external classifications to which the 
structure is related. In paragraph (f) of the principle the 
expression, "the conditions under which the work is 
performed" relates to the environment in which the work 
is done. 

Considering then the enjoinment in paragraph (e) of the 
work value principle, the nature of the award is a matter of 
fundamental importance. It is a common conditions award 
with classification structures taken from three superseded 
awards which had application to engineering trades employ- 
ees, plant operating employees and building trades employ- 
ees. Confining my attention to engineering trades and plant 
operating employees for reasons that will become obvious 
I note that the classifications of engineering trades employ- 
ees in terms of base wage rates, internal structure and 
external relationship, are predominantly me'tal trades award 
whilst importantly in view of the way the present case 
developed, plant operating employees are not externally 
related nor have they been since 1986. 

The result of this difference is that because of the work 
value principle the approach to determining wages for 
engineering trades or plant operating employees is necessar- 
ily different and before I could depart from the prescribed 
procedure, I would have to have very powerful grounds 
indeed. 

26,533 1017.24 

27,236 1044.19 

27,975 1072.52 

28,756 1102.47 

29,573 133.79 
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With these observations in mind I turn to the testimony 
of the witnesses called by the unions from Kwinana and 
Muja power stations. This testimony shows that the 
percentage wage relationship claimed by the unions is very 
much based on employees expectations involving a high 
degree of subjective assessment and whilst it does not follow 
that the claim is wrong or not sustainable because it is 
subjective, great care must be taken to ensure that sound 
principles, which are essential to preserving equity and 
stability in the wider context are not threatened or destroyed. 
In this context it is fair to say that the case comes to 
arbitration because agreement on a percentage figure or 
figures below 124 percent was not permitted by employees 
at the two stations. The unions were then given the task of 
justifying a claim that is essentially an employees claim. 

It is well known to me that employees in SECWA are 
encouraged to become as directly involved as is fair and 
practical for them to do so in the conciliatory procedures 
provided for in agreements where their interests are 
involved. That is not unique in the modern industrial 
relations environment. Indeed it is a development so 
notoriously promoted by peak employer and employee 
bodies, governments and industrial tribunals throughout 
Australia, that it is unnecessary for me to describe the 
development or prove its existence for the purpose of these 
reasons, but it is a matter of crucial relevance in the move 
towards decentralised procedures which are part and parcel 
of national and state wage policy. 

A principal result amongst others of these developments 
is the shift of responsibility from registered unions to 
employees themselves, in the formation and presentation of 
claims which are intended to benefit these employees. It is 
not an entire shift of responsibility for the unions remain the 
bodies able to obtain awards and have industrial agreements 
registered on their members behalfs, but in my opinion the 
shift and its practical implication, to say nothing of its 
impingement on technical or legal issues requires the 
Commission to give the most careful attention to the 
attitudes and expectations of employees that lie behind the 
claims that are made. 

Devolvement of responsibility necessarily means its 
acceptance by those upon whom it devolves and logically, 
at least, there is a lessening of responsibility and perhaps 
right of representation upon the unions in proportion to the 
amount of responsibility accepted by employees. Further- 
more it was part of SECWA's argument, strenuously 
presented, that the Commission must endeavour to resolve 
the matters in contention on terms that could have been 
agreed in the first instance or by conciliation — s.32(7) of the 
Act. 

That is obviously true and having considered the 
testimony of the witness from Kwinana power station I am 
satisfied that SECWA was never allowed an opportunity to 
become involved in conciliation procedures that had a 
realistic chance of producing a fair and acceptable result. 

The employees had made up their minds and they were 
quite determined to refuse anything less than they expected. 
That is hardly an attitude conducive to amicable settlement 
of industrial disputes and SECWA was entitled to complain, 
but this complaint and its cause are somewhat beside the 
point. In Australian Workers Union vs Robe River Iron 
Associates, 67 WAIG 320 at 322, Acosta's case), Brinsden 
J when considering s.32(7) of the Act drew a distinction 
between parties acting reasonably and terms that could 
reasonably have been agreed at first instance, or by 
conciliation. 

In the Acosta case on appeal before the Full Bench I had 
ruled that the parties were to act reasonably and I was found 
to be wrong. Furthermore, in Acosta, Kennedy J noted that 
the requirement in s.32(7) was that the Commission should 
endeavour to ensure that the matter is resolved on terms that 
could reasonably have been agreed —etc. I do not think there 
is anything in this case that would thwart my endeavour to 
settle the matter as s.32(7) would require. It is for me and 
me alone to determine what could have been reasonably 
agreed at first instance or by conciliation. 

What is reasonable involves consideration of moral and 
prudential values current in the community (Jenkinson J in 
Gregory vs Philip Morris, 80 ALR 455 at 457). A moral 
condition is a condition to be satisfied by any right course 
of action and what is a right course of action in industrial 
relations is that course of action which is equitable, having 
regard to the interests of the persons directly concerned, 
s.26(l)(a) and (c) of the Industrial Relations Act. 

Equity means fairness and fairness in broad terms means 
that each party should deal with the other as each party 
would have the other deal with him. To act prudently is to 
avoid undesired consequences which seems to me to mean 
to act in one's own interests. With these observations in 
mind it is not difficult to see why Brinsden J said in Acosta 
that s.32(7) added little to s.26. 

There seems to be a view shared between the witness from 
Muja power station and Mr Bibby for SECWA that my 
decision in this case should be conditioned by the 
probability of industrial action, either by wages employees, 
in the first instance, or by salaried staff if current wage and 
salary differentials are closed. Salaries and conditions for 
salaried employees are the province of the Australian 
Commission. I cannot speak for that Commission but for my 
part I make it perfectly clear that industrial action or the 
threat of it by either group of employees is simply not a 
relevant consideration in the determination of a fair wage 
percentage relationship in this case. 

As to the expectations of employees at Kwinana power 
station, the testimony of the witness from that station does 
not in any respect support the unions claim. This witness 
was also challenged regarding the reliability of material 
relating to wage rates for certain employees covered by 
federal awards. In the end he agreed the material related to 
unlike cases. I have given particular consideration to the 
question posed to the witness in that respect because I 
thought it might not have been a fair question for him to 
answer. Flowever, in the circumstances that I have described 
above the witness holds a responsible position which must 
be taken to be approved by his union. It follows also from 
the fact that he testified for the union that he was considered 
by the union to be competent in that respect. The witness 
has agreed that the awards used for comparative purposes 
in this case do not relate to like cases and I take that 
admission into consideration in deciding upon the respective 
claims. 

This witness was also asked about the validity of the 
claim made on behalf of the instrument electrical fitters 
whilst bearing in mind the relative wages of electrician 
special class and electrical fitters. Flis answers do not 
indicate that he had thought about that relationship. He 
commenced to answer that particular line of questioning 
with a reference to unit attendants Grade 1 and electrical 
fitters, however, he was prevented from saying anything of 
substance in that regard. 

It was the witness for the unions from Muja power station 
who informed me of the degree of reliance placed by 
employees on the comparison with unit attendants and I 
conclude from what this witness said that employees 
genuinely perceive a grave injustice being done to instru- 
ment electrical fitters should they be paid less than unit 
attendants. 

This witness was also asked about a possible inconsis- 
tency between the claim on behalf of instrument electrical 
fitters and the wages currently paid to electricians special 
class. I will deal with this aspect of the witness's testimony 
now and leave the comparison with unit attendants to be 
dealt with later. 

The witness thought that in wage terms electrician special 
class did not compare with instrument electrical fitter 
because electrician special class would not be required to 
perform the work of two trades whereas instrument 
electrical fitters would. In my opinion, that is not a 
sustainable proposition. Electrician special class is a 
classification first introduced into Western Australian 
industries per the Metal Trades (General) Award. The 
classification is defined in that award in very lengthy and 
fairly complex terms and an employee qualifies as electri- 
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cian special class only if he performs work that satisfies the 
requirements of the definition for more than 16 hours in a 
week, therefore under the Metal Trades Award an electrician 
special class performs the work of two trades. However, 
notwithstanding that the percentage wage relationship with 
electrical fitter is 110 percent. Electrician special class is not 
defined in the SEC common conditions award but if it is 
agreed as I think it is that electrician special class in that 
award means the same as it means in the Metal Trades 
(General) Award, then electrician special class may perform 
the work of electrical fitter for 21 hours out of 37Vz hours 
in a standard working week, in SECWA. The witnesses' 
explanation has no force. 

However, if I am wrong in thinking there is agreement as 
I have described it, the implication in the witnesses 
testimony is that electrician special class is employed to 
exclusively perform the higher grade work associated with 
that classification: that will be the nature of the employment 
of persons in that classification in terms of the purpose to 
be achieved by it. I think it would be safe to say that a person 
employed to exclusively perform electrician special class 
work could be required to perform electrical fitting work that 
is incidental to the higher grade of work but that is all. It 
seems to me an illogical and unfair proposition that an 
employee who performs the work of a higher classification 
for all or substantially all of the time should be paid less than 
an employee who performs the lower grade work some of 
the time and higher grade work for some of the time, more 
especially when the same number of hours or about the same 
number of hours are required to make employees competent 
to perform either of the higher classes of work. 

Some regard must also be given to the mixed functions 
principle which is not only a feature of the SECWA common 
conditions award but probably every other award and 
industrial agreement operating in Western Australia. If an 
electrical fitter is also qualified as electrician special class 
he cannot be required to do the higher class of work, even 
though the award classification contains a mixed functions 
clause, (re Metropolitan District Abattoir Local Consump- 
tion Award 41 WAIG 960). But if he agrees to perform the 
higher class wcrk he can claim no more for that work than 
is payable to the classification under the award. This would 
be a case of flexibility through willingness on the employers 
part which is really the substance of cross-trade training. 
That is particularly so in this case because the employees 
have made it clear to SECWA that the cross-trade training 
concept does not embrace broadbanding, whole of the job, 
etc. The difference is a permanent willingness to act up, once 
qualified to do so. In my opinion the mixed functions 
principle exposes the real issues in this case. If it is that the 
difference should include a permanent willingness to act 
down it must be borne in mind at the same time that acting 
down does not bring with it a reduction in pay. Much the 
same considerations apply to permanent willingness to act 
up. Certainly SECWA benefits but so does the employee, 
who receives a higher permanent rate of wage. 

Mr Bibby for SECWA thought there was nothing in the 
comparison made between instrument electrical fitting and 
unit attendants as a basis for the percentage wage 
relationship claimed. Perhaps the weakest part of the 
employees' argument is that the principle encompassed in 
the statement, "They break it, we fix it" must apply 
between unit attendants and all classes of base grade 
tradesmen. Indeed, if it is a valid principle for cross-trade 
trained persons, I cannot see how it has ever been different 
in the case of tradesmen ordinarily employed. 
The history of wage determination concerning unit atten- 
dants and other plant operation classifications shows that the 
process of fixing wages by external comparison criteria was 
abandoned in 1986, 66 WAIG 538, per Halliwcll SC. New 
wage rates were fixed according to work value but the 
quantification of the work value was by reference to the 
salary of assistant unit controller within the Municipal 
Officers' Award but there was an important sequel to that 
case that should be raised now. After determining new wage 
rates for unit attendants and others at Muja and Kwinana 
power stations the Senior Commissioner then applied the 
same percentage increases to plant operation classifications 

at Bunbury power station. His decision in that case was 
appealed by SECWA and the decision of the Full Bench in 
that matter is reported at 66 WAIG 1589, per O'Dea P, 
Salmon C and Kennedy C. As the President said: 

In short the circumstances in this case were such that 
there was scope for the application of comparative 
wage justice without circumventing the wage princi- 
ples or exciting claims which the principles were 
designed to avoid. 

Whereas SECWA predicted that a successful comparative 
wage justice claim regarding plant operator classifications 
would be likely to result in claims being made by other 
groups of employees and that would include salaried 
officers, those predictions never came to pass. Most 
significantly no claims were made by the unions who appear 
in this case and it is fair to ask why when the circumstances 
at that time were probably as favourable as they could be 
for the purpose of establishing a common wage salary base 
for all wages and salaried employees. I think the answer to 
that question is that the preference of the unions has always 
been to maintain the craft based nature of their representa- 
tion of members, irrespective of the nature of the industries 
in which the members may be employed and that policy, in 
my opinion, has as much to do with preserving the identity 
and existence of the union as it does with anything else. That 
is not a criticism but a statement of fact as I perceive the 
fact to be and as I have inferred, these facts cannot be 
conveniently separated from the question of wage determi- 
nation now in respect of only one classification when a 
decision favourable to the unions in that respect has obvious 
implications for all engineering trades employees in 
SECWA. 

A complex wage structure for SECWAs engineering 
trades employees has been developed over the years 
consisting of base rates and secondary and even tertiary 
wages, including service and experience components. These 
components reflect or they are intended to adequately reflect 
the career nature of employment in SECWA. I do not say 
that a common salary structure for all SECWA employees 
is not possible. Furthermore it might even be shown that in 
such a structure some engineering trades classifications are 
seriously under-valued according to their present wage rates. 
Nor do I say that I accept SECWA's consistently expressed 
fears of insurmountable problems arising should there be 
substantial alterations in wages for these employees, 
vis-a-vis salaried employees. 

At this stage these fears are but assertions as they were 
in 1986 when substantial wage increases for plant operation 
classifications were being considered. At the moment 
negotiations between SECWA and the unions are proceed- 
ing on issues which include the final form of award coverage 
for all employees. That issue may well raise the question of 
principal union representation in the industry. The scene is 
a complex one in which the unions must decide upon their 
objectives, having regard for the interests of all of their 
members. I think it would be quite wrong for me to open 
up a new course for wage or salary determination in 
SECWA's operations in the limited circumstances of the 
case now before me. 

For all of the foregoing reasons I find that no case is made 
for a percentage wage relationship as claimed on the grounds 
of employee expectations. Moreover, since the primary 
justification for the claim is the number of training hours 
required to be undergone, I think the fair basis for 
comparison according to the most objective criteria as 
earlier referred to in connection with work .value exercises, 
is the classification of electrician special class. That would 
result in a relationship of 110 percent if the metal industries 
percentage relationships are imported into the SECWA 
award. That is the figure offered by SECWA. Strictly 
speaking Ms Blaskett presented the case on behalf of the 
unions rather than the employees concerned. Her case was 
presented with the force, care and attention to detail that 
characterises her work in this Commission but her case does 
not move me to a different opinion to the one I have already 
expressed. 
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So far as her external comparisons are concerned I think 
they must give way to the federal Metal Industries Award 
and the percentage relationship in that award between 
electrician special class and base tradesperson. Serious 
questions have been raised by SECWA about the relevance 
of the federal awards produced in aid of the unions case and 
in my opinion, in the current circumstances surrounding 
award development in SECWA these awards should not be 
relied upon. 

As to SECWA's claim for the inclusion of the liberty to 
apply provision, it was not opposed by the unions. In the 
circumstances it may be that such a provision will be 
helpful. 

My decision in this case is that the wage relationship 
between instrument electrical fitter and base grade trades- 
man should be 110 percent. The parties are directed pursuant 
to s.27(l)(v) of the Act to jointly prepare an order to finalise 
this matter and to confer with my associate regarding 
arrangements for that purpose. 

Appearances: Mr S. Bibby on behalf of the applicant. 
Ms M. Robinson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 

Branch). 
No. 1502 of 1990. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988. 

No. A 1 of 1989. 
COMMISSIONER O.K. SALMON. 

22 April 1992. 
Order. 

HAVING heard Mr S. Bibby on behalf of the Applicant and 
Ms D. Blaskett on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 18 
September 1990. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6. —Definitions: Insert a new subclause (3)(f) 

and (g) of Group B Engineering Trades Employees and 
renumber the existing paragraphs — 

(0 "INSTRUMENT/ELECTRICAL FITTER" 
means a Tradesperson who is mainly engaged in 
applying knowledge and skills to the tasks of 
making, repairing, maintaining, servicing, modi- 
fying, commissioning, testing, fault finding and 
diagnosing of various forms of both electrical 
machinery and equipment (other than wires 
leading thereto) and instrumentation and control 
equipment. 

Such an employee shall hold recognised qualifi- 
cations as an Instrument Electrical Fitter or shall 
hold recognised qualifications in both Instrument 

and Electrical Fitting. That is the employee shall 
have — 

e either completed a recognised apprenticeship 
or obtained a Tradespersons Rights Certifi- 
cate in Instrument Electrical Fitting and 
holds an Electrical Fitting B grade electrical 
licence issued or endorsed by the Electrical 
Licensing Board. 

• or completed a recognised apprenticeship or 
obtained a Tradespersons Rights Certificate 
in Instrument Fitting and completed a recog- 
nised Trades Studies Certificate Course in 
Electrical Fitting and holds an Electrical 
Fitting B grade electrical licence issued or 
endorsed by the Electrical Licensing Board. 

• or completed a recognised apprenticeship or 
obtained a Tradespersons Right Certificate in 
Electrical Fitting and completed a recognised 
Trades Studies Certificate Course in Instru- 
ment Fitting and holds an electrical fitting B 
grade electrical licence issued or endorsed by 
the Electrical Licensing Board. 

(g) "INSTRUMENT/ELECTRICAL FITTER 
STAGE 1" means — 

(i) an Instrument Fitter who is indentured as an 
apprentice in Electrical Fitting and has 
completed the first year of such an appren- 
ticeship and works to his/her competence and 
licensing across both trades, or; 

(ii) an Electrical Fitter who is indentured as an 
apprentice in Instrument Fitting and has 
completed the first year of such an appren- 
ticeship who works to his/her competence 
and licensing across both trades. 

2. Clause 30. — Wages: Insert in Group B after classifica- 
tion (12) "Electrical Tradesperson Special Class", a new 
classification, (13) Instrument/Electrical Fitter and renum- 
ber the existing classification — 
^3) Instrument/ 

Electrical Fitter 389.80 403.80 423.90 70.20 
3. Clause 30. —Wages: Insert a new subclause (5) and 

renumber the existing subclauses — 

(5) Instrument/Electrical Fitter Stage 1: 

Employees meeting the requirements of an 
Instrument/Electrical Fitter Stage 1 as provided in 
Clause 6. —Definitions, shall receive a weekly all 
purpose allowance of $13.50 in the first two years 
of service, $14.40 in the third year of service and 
$15.35 in the fourth and subsequent year of 
service, in addition to the wage rates set out in 
subclause (1) hereof for their classification until 
such time as they achieve the requirements of an 
Instrument/Electrical Fitter as provided for in 
Clause 6. — Definitions at paragraph (f). 

4. Clause 30. —Wages: Insert a new subclause (8) as 
follows — 

(8) Liberty to apply 

The parties to this award have the liberty to 
apply to amend the wage rate for the classifica- 
tions Instrument Electrical Fitter and Instrument 
Electrical Fitter Stage 1 in the event of the 
emergence of national standards in training, 
qualifications and work requirements relevant to 
those classifications. 
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THE SUGAR REFINING AWARD 
No. A 41 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
and 

CSR Limited. 
No. 1729 of 1991. 

COMMISSIONER R.N. GEORGE. 
10 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns an applica- 
tion by The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and The Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch to vary The Sugar Refining Award (No. A 41 
of 1982) by increasing wages and wage related allowances 
payable under Clause 7. — Wages and Allowances and meal 
money payable under Clause 10. —Overtime, by 4.4%. The 
application comes before the Commission by consent and 
as a Special Case. 

On 28 January 1992 a Special Case conference was 
convened before the Commission as presently constituted 
presiding as nominee of the Chief Commissioner. The 
Section 50 parties represented at the conference expressed 
the view that the agreement between the parties was in the 
nature of an enterprise bargain which, under the Principles 
then in force, needed to be processed as a Special Case. 
Having considered a report on the Special Case conference 
the matter was allocated by the Chief Commissioner to the 
Commission as presently constituted for hearing under the 
Special Case Principle. None of the Section 50 parties chose 
to be represented in the Special Case hearing which 
proceeded before the Commission on 28 February 1992. 

Mr Malone appearing for the Applicant unions, opened 
his submissions by referring to the State Wage Case decision 
handed down by the Commission in Court Session on 31 
January 1992, some three days after the Special Case 
conference. It was submitted by Mr Malone that the State 
Wage Case decision, which had dealt in some detail with 
enterprise bargaining, made it clear that the matter now 
before the Commission could not proceed under the 
Enterprise Bargaining Principle. The relevant Principles to 
be applied, in his view, were the Special Case Principle and 
the Work Value Principle. Mr Malone then briefly outlined 
the nature and circumstances of the claim and by prior 
arrangement left the detailed supporting information to be 
provided by the Respondent employer. 

Essentially the parties' agreement arose out of changed 
work methods and technology developed almost entirely by 
the employees at the CSR Cottesloe refinery. These changes, 
which were introduced in August 1990, enabled the refinery 
to convert bulk raw sugar into a product known as Direct 
Consumption Raw (DC Raw). 

Prior to 1990 DC Raw was produced at a sugar mill in 
northern New South Wales. Because of the particular nature 
of the product it was necessary that it be treated as a pure 
food. This meant certain standards had to be applied with 
the handling and transportation of the product. From the mill 
in northern New South Wales the DC Raw was transported 
in dedicated vehicles to the CSR Refinery at New Farm in 
Brisbane where it was packaged into 30 kilogram bags for 
transportation by a combination of road and rail to a storage 
facility in Western Australia. From the storage facility the 
product was then transported to a repacker, where it was 
packaged in one and two kilogram retail packs for 
distribution into the market. 

It was emphasised by Mr Leadbitter for the Respondent 
employer that DC Raw produced in a sugar mill is only 
produced during what is known as the crushing season 
which is generally from about June to December each year. 

Prior to 1990 therefore, once the DC Raw was transported 
to Western Australia it had to be stored at times for up to 
eight months before it was distributed into the market. 

The situation now is that DC Raw is produced at the 
Cottesloe refinery from what is known as brand one bulk raw 
sugar, the same bulk raw sugar that is used for the 
production of other sugar products such as the white sugar 
crystals and liquid sugar which are the main products of the 
refining process. The bulk raw sugar is shipped from north 
Queensland in vessels of between 20 and 34,000 tonnes. It 
is then discharged at Kwinana and transported to the 
Cottesloe refinery in vehicles owned by CSR Readymix. 
The ability to handle the raw sugar in this manner rather than 
as a pure food, has resulted in significant economies of scale. 
The benefit to CSR Limited through the change in transport 
has been a saving in the range of 80%. 

In the company's view, the production of DC Raw has 
required a high degree of co-operation amongst all employ- 
ees involved at the Cottesloe refinery. Much of the design 
work and all of the installation was performed by refinery 
engineering and maintenance personnel. This involvement 
commenced right from the start when the engineering group 
was involved in the design and the installation of the 
additional plant used in the processing of the different 
product type, through to the packing and handling of new 
types of containers known as IBC's. The following list 
identifies in broad terms the extent of involvement at each 
classification level. 

" Award Classification 
Shift Operator Grade 1 ® Prepares syrups/liquors for 

boiling 
• Boils sugar. 
• Fugals, driers, grades 

sugar. 
Shift Operator Grade 2 * Cuts sugar in from raw 

store. 
Leading Hand Grade 1 • Packing sugar in EBC and 

30k bags 
Leading Hand Grade 2 ® Storing raw sugar 
Operator Grade 1 ® Packing sugar in IBC and 

30k bags, Warehousing 
sugar. 

Operator Grade 2 • Packing sugar in IBC and 
30k bags 

Operator Grade 3 ® Sorting raw sugar, collect- 
ing samples. 

Boiler Attendant * Producing steam 
Greaser and hot water ® Greasing plant 
attendant 
Electrician Special Class * Install and maintain equip- 

ment. 
Fitter, Electrical fitter, ® Install and maintain equip- 
Welder first class ment. 
Rigger licensed 0 Install and maintin (sic) 

equipment 
Tradespersons Assistant 0 Assist install and maintain 

equipment. " 
(Exhibit 3) 

Apart from the 80% saving in transportation costs already 
referred to, Mr Leadbitter identified the following additional 
benefits to the company from the changes introduced. 

• A higher quality product. 
0 The ability to produce on demand thus reducing 

storage costs and risk of product deterioration. 
0 Package (IBC) recycling. 
The outcome of all of this is viewed by the parties as 

having produced an identifiable increase in work value and 
productivity at the plant level which is able to be attributed 
to all classifications. The quantum of the increase was 
measured as at August 1991 by calculating the total 
production of DC Raw for the 12 months from the 
commencement of the new process in August 1990 as a 
percentage of the total refinery production over the same 
period (see Exhibit 5). It was agreed between the parties that 
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1 December 1990 was the appropriate date from which any 
benefit derived from the process should apply as that 
allowed a reasonable period for it to reach its full operating 
potential and for changes in work arrangements and 
productivity to be assessed. This complies with the 
requirements of the Work Value Changes Principle that 
work value changes be measured, unless extraordinary 
circumstances are demonstrated, from the date of operation 
of the second structural efficiency increase. The Sugar 
Refining Award (No. A 41 of 1982) was varied to give effect 
to the second structural efficiency increase with effect from 
4 October 1990 (70 WAIG 4412). 

The method used for measuring the change produced a 
result rounded to the nearest percentage point of 4.4%. 
While not separately addressed, I accept for the purpose of 
the exercise that the method utilised indirectly encompasses 
factors normally taken into account such as previous work 
requirements, the wage previously fixed for the work and the 
nature and extent of change in work. There is no discernible 
impact from external classifications to which the wage 
structure under the award may be related. The award is 
enterprise based and the work performed, incorporating as 
it does the production of DC Raw, is unique to the 
enterprise. Finally, it is noted that the question of internal 
relativities is yet to be addressed and I am satisfied that the 
increase proposed will not affect the integrity of that 
exercise. The classification structure and the configuration 
of wage rates within that structure are currently under 
consideration as part of the agreement incorporated into 
Clause 7. —Wages and Allowances of the award, to give 
effect to structural efficiency. Paragraph (h) of subclause 
(15) of that clause provides as follows: 

"(h) Review: 
The parties agree to review the implementation 

of the new wages and classification structure by 
June 1992. Furthermore, it is agreed to resolve 
issues relating to classification definitions, relativ- 
ities and the method of expression of rates of pay. 
The parties will seek to amend this award to 
reflect agreements reached in respect of the above 
matters by June 1992." 

This review process is ongoing. 
Having regard for all of the material before the 

Commission, I accept that the application to increase wages 
and wage related allowances by 4.4% is permissible under 
the Principles enunciated by the Commission in Court 
Session in its State Wage Case decisions. That application 
is therefore approved with effect from the agreed date of 1 
December 1990. 

I turn now to address the remaining issue before the 
Commission in these proceedings. That issue involves the 
claim by the parties to vary subclause (4) Meal Money, of 
Clause 10. —Overtime, by increasing meal money by the 
same percentage applied to wages and wage related 
allowances (ie. 4.4%). This was said to follow the practice 
normally adopted by the parties in varying meal money 
under The Sugar Refining Award (No. A 41 of 1982). 

This claim was introduced by its inclusion in a Schedule 
placed before the Commission during the hearing to identify 
the award variations sought by the parties (Exhibit A) and 
was not part of the original application before the Special 
Case conference. I do not accept that such a claim can now 
be introduced as an amendment in this way. In any event, 
the Principles relating to the adjustment of existing 
allowances are specific and do not allow for increases on the 
basis proposed by the parties. For these reasons the claim 
in respect of meal money is refused. 

These Reasons for Decision are to be reflected in an Order 
which will have effect from 1 December 1990. 

Appearances: Mr P. Malone appeared on behalf of the 
Applicants 

Mr N. Leadbitter appeared on behalf of the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
and 

CSR Limited. 
No. 1729 of 1991. 

The Sugar Refining Award. 
No. A 41 of 1982. 

COMMISSIONER R.N. GEORGE. 
16 April 1992. 

Order. 
HAVING heard Mr P. Malone on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and Mr N. Leadbitter 
on behalf of the Respondent, and by consent, the Commis- 
sion, being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision — 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby Orders— 

That The Sugar Refining Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 1st day of 
December 1990. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.— Wages and Allowances. Delete subclauses 

(1) to (12) and paragraph (a) of subclause (13) of this clause 
and insert in lieu thereof the following respectively: 

(1) Adults: The weekly wage rates for adult employees 
covered by this Award shall be — 

(a) Production Employees (AWU) — $ 
Shift Employees 
Shift Operator Grade 1 430.50 
Shift Operator Grade 2 414.30 
Day Employees 
Leading Hand Grade 1 421.30 
Leading Hand Grade 2 414.30 
Operator Grade 1 414.30 
Operator Grade 2 403.20 
Operator Grade 3 389.20 

(b) Boiler Attendants and Greasers (CMEU) 
Boiler Attendant (attending two 
or more boilers) 421.30 
Greaser and Hot Water Attendant 403.20 

(c) Tradespersons and Others (AEEFEU) 
Electrician — Special Class 496.30 
Fitter —Tradesperson 468.40 
Electrical Fitter—Tradesperson 468.40 
Welder—First Class 468.40 
Rigger—Licensed 422.80 
Tradesperson's Assistant 391.10 

These rates recognise all disabilities associated with the 
work of metal trades employees, except those in subclause 
(7) hereof. 

(2) Apprentices ' 
The weekly wage rates for apprentices shall be the 

undermentioned percentages of the weekly wage rate 
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payable to an adult tradesperson under paragraph (c) of 
subciause (1) hereof: 

Percentage of Adult 
Tradesperson Wage 

Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Percentage of Adult 
Tradesperson Wage 

Three Year Tbrm % 
First year 55 
Second year 75 
Third year 88 

(3) Junior Employees 
(a) The weekly wage rates for junior employees shall 

be the undermentioned percentages of the weekly 
rate applicable to the General Duties classification 
under paragraph (a) of subciause (1) hereof: 

Percentage of 
Classification Rate 
for Job Being Done 

Day Employees % 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 90 
19 to 20 years of age 90 
20 to 21 years of age 100 
Shift Employees % 
18 to 19 years of age 90 
19 to 20 years of age 100 
20 to 21 years of age 100 

(b) No junior employed as automachine operator shall 
be paid less than the rate prescribed for junior 
employees 18 to 19 years of age. 

(c) All junior wage rates shall be calculated to the 
nearest five cents. 

(4) Shift Flexibility Allowance: In addition to the rates 
prescribed in paragraph (a) of subciause (1) hereof, shift 
process employees shall be paid — 

Per Week 
$ 

If required by the employer to acquire 
and use additional skills in one other 
process job 3.30 
If required by the employer to acquire 
and use additional skills in two other 
process jobs 6.10 
If required by the employer to acquire 
and use additional skills in three other 
process jobs 9.20 

(5) Leading Hands: In addition to the wage rates 
prescribed in paragraph (c) of subciause (1) hereof, 
AEEFEU Leading Hands shall be paid per week — 

Per Week 
$ 

If placed in charge of not less than three 
and not more than ten employees 19.00 
If placed in charge of more than ten and 
not more than 20 employees 28.70 
If placed in charge of more than 20 
employees 37.20 

(6) Shift Allowance 
Shift employees shall be paid a shift allowance equal to 

an additional 15% of the ordinary mean shift rate per 
afternoon shift and 17.5% of the ordinary mean shift rate per 
night shift. 

Payments are to be made as agreed between the parties. 
For the purpose of this subciause the mean rate shall be 

the average of the maximum and minimum said adult shift 
rates. 

(7) Boilers 
(a) Employees required to work in a boiler which has 

not been cooled down, shall be paid at the rate of 
time and a half for each hour so worked in addition 
to the rates referred to in subciause (1) hereof. Any 
broken time of less than one hour shall be paid for 
as one hour. 

(b) Employees required to work inside boiler drums 
or in the space between the tube bank and boiler 
drums shall be paid at the rate of 69 cents per hour 
in addition to the rates in subciause (1) hereof. 

(8) Confined Spaces, Tanks and Bins: Any employees 
engaged in cleaning or scraping inside any confined space, 
or tanks or bins, shall be paid 69 cents per hour, with a 
minimum payment for two hours, in addition to his/her 
ordinary or overtime rate of pay as the case may be whilst 
so employed. 

(9) Char End: Employees working at the char end in either 
cutting-in raw char, or bagging spent char or char dust, shall 
be paid an extra 39 cents per hour whilst so working. 

(10) First Aid Duties: Employees holding a current first 
aid certificate, who are appointed to act as first aid 
attendants in association with other work under this award, 
shall be paid an allowance of $7.60 per week. 

(11) Electrician's Licence Allowance: An Electrician — 
Special Class or an Electrical Fitter, who holds and in the 
course of his/her employment may be required to use a 
current "A" Grade or "B" Grade licence issued pursuant 
to the relevant regulation in force on the 28th day of 
February, 1978 under the Electricity Act 1945, shall be paid 
an allowance of $14.30 per week. 

(12) Water Blast Cleaner: Employees engaged in operat- 
ing the water blast cleaner shall be paid an allowance of 44 
cents per hour whilst so working. 

(13) Tool Allowance 
(a) Where the employer does not provide a tradesper- 

son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.90 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.90, being the percentage which appears 
against his/her year of apprenticeship in 
subciause (2) hereof, 

for the purpose of such tradesperson or appren- 
tice supplying and maintaining tools ordinarily 
required in the performance of his/her work as a 
tradesperson or apprentice. 

SUPPORTED EMPLOYEES INDUSTRY AWARD 
No. A 1 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Disabled Workers' Union of W.A. 

and 
Good Samaritan Industries and Others. 

No. 178 of 1992. 
COMMISSIONER G.L. FIELDING. 

23 April 1992. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: The Commission has before it an 
application to amend the Supported Employees Industry 
Award, 1988. That Award applies to employers who operate 
in what might be described as sheltered workshops and to 
the employees with disabilities who work in those places for 
therapeutic or related purposes and who are in receipt of 
what is now described as the Disability Support Pension. 
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There are two amendments which the Applicant union 
seeks to have made to the Award. The first is a rather formal 
amendment. Currently the definition of an "employee with 
the disabilities", which is an integral definition in the 
Award, provides amongst other things that such a person 
must "qualify for the receipt of the sheltered employment 
allowance". I am told and accept that there have been 
changes to the Commonwealth benefits to which that 
provision is directed such that the benefit is now properly 
described as the Disability Support Pension. All the 
Applicant seeks to do, by and large with the Respondent's 
consent, is to record that change and to make provision in 
the Award for any further amendments which might be made 
to the Commonwealth pension schemes as they apply to the 
employees to whom this Award is directed. 

1 am informed and accept that the change does not enlarge 
the class of persons to whom the Award is currently directed 
and therefore the area and scope of the Award is not affected 
by the application. 

The other amendment sought to be made and which 
perhaps is more substantial is the insertion of a provision for 
occupational superannuation. The Applicant seeks to insert 
what its Counsel has aptly described as a "standard clause" 
providing for an occupational superannuation scheme under 
which the employers contribute 3 per cent of the ordinary 
time earnings of the employees in question. 

Those earnings, as is standard for schemes of this nature, 
do not include overtime payments. Perhaps it should also be 
said that they do not include the Disability Support Pension 
or any other payments which do not form part of the 
employee's employment entitlement, that is to say, the 
remuneration which follows directly from the employment 
relationship. 

The application is said to have been pursued with the 
co-operation and consent of all employers and that is clearly 
the case, save in the case of the Royal Institute for the Blind 
and The Disabled Workers' Union of W.A. Although the 
evidence clearly indicates that the Institute was served with 
the Notice of Application, it has not filed an Answer. 
Perhaps one ought to be able to take from that that the 
Institute at least does not object to the claim. Indeed, during 
the course of these proceedings Counsel for the Applicant 
indicated that he had recently been informed by a 
representative of the Institute that it had no objection to the 
claim and had in place a superannuation scheme said to be 
superior to that proposed by the Award. 

In all the circumstances, I indicate that I am prepared to 
make the amendments sought in the terms of the minute of 
the proposed orders subject to a minor amendment which I 
will refer the parties to in due course. I say that not only 
because there is no objection to the claim by any of the 
Respondents, indeed there is substantial consent, but 
because the State Wage Fixing Principles clearly envisage 
that there will be occupational superannuation of this kind. 
All that this application really seeks to do is to include into 
the Award a superannuation provision which had now 
become very much standard throughout the industry in this 
State. 

In those circumstances I would have thought it incumbent 
upon any objector to at least show some good reason why 
the provision ought not be inserted. That is not to say that 
the Applicant does not carry the ultimate onus to satisfy the 
Commission that the status quo should be changed, but in 
light of the Principles and in light of the nature of the clause 
proposed I am satisfied, in the circumstances, that the 
Applicant has discharged that onus. 

The amendment 1 would proposed is a simple one, that 
is, that Clause 2. — Arrangement, of the Award be amended 
to insert a new Clause 24. —Superannuation. 

In the circumstances then there will be an order amending 
the Supported Employees Industry Award in terms of the 
minute latterly filed by the Applicant, save that there will 
be an amendment to Clause 2.— Arrangement, to reflect the 
addition of a new Clause 24. —Superannuation. 

I order that those amendments are to apply with effect 
from this date, that is to say 23 April 1992. 

Appearances: Mr J.G.M. Fiocco (of Counsel) and with 
him Mrs G. Cassidy on behalf of the Applicant. 

Mr M.A. O'Connor on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Disabled Workers' Union of W.A. 

and 
Good Samaritan Industries and Others. 

No. 178 of 1992. 
Supported Employees Industry Award. 

No. A 1 of 1988. 
COMMISSIONER G.L. FIELDING. 

23 April 1992. 
Order. 

HAVING heard Mr J.G.M. Fiocco (of Counsel) and with 
him Mrs G. Cassidy on behalf of the Applicant and Mr M.A. 
O'Connor on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Supported Employees Industry Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After the number and title 

"23. Deduction of Union Subscriptions" insert the follow- 
ing new number and title — 

24. Superannuation 
2. Clause 5. —Definitions: Delete paragraph (c) of 

subclause (3) and insert in lieu thereof the following — 
(c) qualify for receipt of the Disability Support 

Pension or alternative or additional benefits 
provided by way of Commonwealth Government 
legislation to supported or sheltered workshop 
employees. 

3. Clause 23. —Deduction of Union Subscriptions: After 
this clause insert a new clause as follows — 

24. — Superannuation. 
(1) Definitions 

In this clause — 
(a) "Approved Occupational Superannuation 

Fund" means a superannuation fund which 
complies with the Occupational Superannua- 
tion Standards Act 1987; 

(b) "Fund" means any approved occupational 
superannuation fund into which the employer 
is contributing for all eligible employees; 

(c) "Ordinary Time Earnings" means the 
wages, excluding overtime payments paid by 
the employer. This does not include the 
Disability Support Pension or any other 
payments which do not form part of the 
employment entitlement; 

(d) "Eligible Employee" means either a full- 
time or part-time employee who has com- 
pleted two months' continuous service with 
the employer and whose employment is 
regulated by the Supported Employees In- 
dustry Award No. A 1 of 1988; 

(e) "Trustee" means the trustee of the relevant 
fund. 



(2) Contributions 
(a) An employer shall, subject to the provisions 

of this clause, contribute to a fund referred 
to in paragraph (l)(b) hereof in respect of 
each eligible employee an amount equal to 
3% of that employee's ordinary time earn- 
ings each pay period with effect from the 
beginning of the first pay period commenc- 
ing on or after the date of operation of this 
clause or the date the employee becomes an 
eligible employee. 

(b) Employees who may wish to make contribu- 
tions to the fund additional to those being 
paid by the employer shall be entitled to 
authorise the employer to pay into the fund 
amounts specified by the employee. Employ- 
ees' contributions to the fund requested 
under this subclause shall be made in 
accordance with the rules of the fund. 

(c) Employer contributions, together with any 
employee deductions, shall be paid monthly 
for pay periods completed in each month. 
Provided that payments may be made at such 
time and in such other manner as may be 
agreed in writing between the Trustee of the 
fund and employer from time to time. 

(d) No contribution shall be made for— 
(i) periods of unpaid leave or unauthorised 

absences; 
(ii) any payout of accrued entitlements upon 

termination of employment; 
(iii) periods whilst on workers' compensa- 

tion in excess of three months. 
(3) Cessation of Contributions 

The obligation of the employer to contribute to 
a fund in respect of an eligible employee shall 
cease on the last day of that eligible employee's 
employment with the employer. 

(4) Employee to be Advised of Entitlements 
(a) The employer shall, no later than the end of 

the first pay day period following the date of 
operation of this clause or the date the 
employee becomes an eligible employee, 
notify each employee of a right to superannu- 
ation entitlement arising from the provisions 
of this clause and provide the employee with 
an application to join the fund, together with 
any written material explaining the fund. 

(b) Where a fund permits the employee to have 
the option of death benefit cover, it shall be 
the employee's responsibility to make an 
election, within the rules and benefits pro- 
vided by the fund, whether or not a propor- 
tion of the contribution made on the em- 
ployee's behalf shall be allocated against the 
cost of death benefit. 

(c) If the employee fails to return to the 
employer a completed application to join the 
fund within four weeks of receipt, the 
employer shall send to the employee or 
agent, the letter set out in subclause (6) of this 
clause headed "Superannuation Informa- 
tion'", a Letter of Denial set out in subclause 
(7) of this clause and an application to join 
the fund. 

(d) Where the employee completes and returns 
a Letter of Denial, no contribution need be 
made on that employee's behalf. 

(e) Where the employee does not return the 
application to join the fund or the Letter of 
Denial within two weeks of postage, the 
employer shall advise either the Union or the 
fund administrator in writing of the em- 

ployee's failure to return the completed 
forms. 

(f) Where the employee does not return the 
application form the employer shall be under 
no obligation to make superannuation pay- 
ments on behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a Letter of Denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(5) Existing Superannuation Arrangements 
No employer shall be excluded from the 

requirement to provide superannuation to employ- 
ees under this Award, by virtue of any previous 
superannuation schemes. 

However, any superannuation scheme in place 
as at the date of this Award which continues in 
force and satisfies the minimum requirements of 
this clause shall be the full extent of any 
employer's obligation to provide occupational 
superannuation to employees covered by this 
Award. 

(6) Superannuation Information Letter 

Superannuation Information 

This letter is to explain the benefits you will 
receive under the superannuation scheme. It will 
cost you NOTHING. 

But —In order for you to receive this benefit 
you must sign the accompanying application form 
WITHIN 2 weeks and return to your employer. 
Superannuation is your legal right under the award 
but unless you sign for it you will lose the benefit. 
How Does it Work 

Each month your employer will pay into your 
superannuation account the following amount 
based on hours worked: 

3% of your ordinary time earnings. 
Further Information 

If you want more information you can phone the 
employer, your Union or the Superannuation fund 
(insert appropriate contact telephone numbers). 
Benefits 

When you retire from work you will receive the 
employer contributions together with any contri- 
butions you may wish to make, plus interest. 

The standard administrative changes of the 
Fund are deducted. 

You will need to check with the Superannuation 
Fund if you require further details. 
Remember 

To get your legal entitlement you must com- 
plete the form and return it to the employer. 

(7) Letter of Denial 

To (employer) 
I have received an application for membership 

of the non-contributory Superannuation fund and 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf, and 
(2) that I am not required to make contributions 

of my own, and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 
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However I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 
Name:  
Address:   
Classification:   
Date:   

WIRE MANUFACTURING (AUSTRALIAN WIRE 
INDUSTRIES PTY LTD) AWARD 

No. 24 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Waratah Wire Products 

and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. 153 of 1992. 

COMMISSIONER R.N. GEORGE. 

16 April 1992. 
Order. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr S. O'Byrne on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision —January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
Orders — 

That the Wire Manufacturing (Australian Wire 
Industries Pty Ltd) Award No. 24 of 1970 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 8th day of 
April 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 22. — Definitions. Immediately following sub- 
paragraph (xi) of paragraph (b) of subclause (8) of this 
clause, insert a new subparagraph as follows: 

(xii) Operation of mobile equipment including 
forklifts, hand trolleys, pallet trucks, overhead 
cranes and winch operation. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

FURNITURE TRADES INDUSTRY AWARD 
No. A 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
No. 1820 of 1991. 

COMMISSIONER A.R. BEECH. 
13 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary the 
Furniture Trades Industry Award No. A 6 of 1984. The 
applicant seeks to introduce the following clause: 

51. —Recognition of Conscience. 
An employer who has a conscience as before God 

(and who is a member of the religious fellowship 
known as Brethren (this only to be added if the 
Commission so requires) shall be called an "exempt 
employer" for the purposes of this clause. 

When an exempt employer is called upon under the 
provision of this award to have dealings with the union, 
the union secretary, or a duly authorised representative 
of the union, and on the ground of conscience declines 
to meet such award requirements, then there shall be 
no case for a breach of this award. 

An exempt employer shall comply with the lawful 
requirements of an Industrial Inspector particularly in 
regard to his business premises and the time and wages 
records of his employees. 

An exempt employer shall keep a copy of this award 
available at the work place of the exempt employer for 
inspection by any employee of the exempt employer on 
request. 

The application is opposed by the respondent union and 
a number of employers bound by the award also filed 
Notices of Answer objecting to the claim, although they 
chose not to present submissions. 

From the Commission's own knowledge, Concept Prod- 
ucts is an employer in the furniture industry and which is 
bound by common rule by the provisions of the award. 

Mr Dartnall, who together with his wife, is the proprietor 
of Concept Products, presented submissions on behalf of the 
applicant company. Mr Dartnall also sought to make 
submissions on behalf of the Christian fellowship known as 
Brethren. The Commission accepts that the submissions put 
were intended to be representative of the position and the 
views of the Brethren as a whole. However, the parties to 
these proceedings remain Concept Products, those employ- 
ers who were served with a copy of the application, and the 
respondent union. Whilst the Commission may join persons 
to an application, it is not clear whether the Brethren is a 
"person" for the purposes of the Industrial Relations Act. 

The intention of the clause to be inserted is to remove 
from an employer described within it the obligation to have 
dealings with the respondent union as envisaged by the 
award, and for an employer who declines to have dealings 
with the union on ground of conscience not to be in breach 
of the award. The applicant gave a number of reasons for 
the application. The Commission was informed that in the 
area of industrial relations, the Brethren recognises govern- 
ment authority and any direct authorisation by government 
as set up of God. The concern of the Brethren was said to 
be that they run their businesses rightly, on righteous 
principles, and governed by the authority of God's word 
" vhich is what we totally stick to". Unions are not seen to 



be of God. Unions are not of God and they have no authority 
at all based on scripture. 

This view of industrial associations is applied also to 
other associations, and the Brethren refrain from sporting 
associations, medical funds, public share holding, social 
clubs, life assurance, co-operatives and so on. They avoid 
any common links in home units, villas, office suites and 
factory units. 

Reference was made to an earlier dispute between the 
parties which came to the Commission as currently 
constituted by way of a conference. This matter concerned 
the notification by the union to the applicant of the intention 
of the union to exercise its rights pursuant to the award and 
inspect the time and wages records of the applicant 
company. That matter was settled by negotiation between 
the parties. 

It was stated that the application was not a break away 
from legitimate control, because "an employer with a 
conscience is correspondingly bound to recognise govern- 
ment requirements that are rightly imposed for the well- 
being and protection of employees. The word "rightly" is 
used to discriminate those requirements that offend con- 
sciences before God (transcript page 7). Thus for example, 
an industrial inspector and the activities which are au- 
thorised for an inspector to perform would not so offend. 

The Commission was referred to some earlier decisions 
of industrial tribunals upon which the applicant relies. The 
majority of those provisions related to superannuation 
requirements recently inserted into a number of awards in 
accordance with the respective state and national wage 
fixing principles. In the cases referred to, an additional 
paragraph has been inserted into such provisions permitting 
contributions to be made to any approved occupational 
superannuation fund to which an employer or eligible 
employee who is a member of the Brethren elects to 
contribute. However it is to be noted that there is a difference 
between an application to vary an award superannuation 
provision to provide for an alternate fund into which 
contributions may be paid, and an application such as the 
one presently before the Commission. Indeed, in relation to 
the Commission in Court Session decision which inserted 
the superannuation provisions into the Clerks (Wholesale 
and Retail Establishments) Award (28th June 1989, applica- 
tions numbered 550 and 1752 of 1988) the provision 
regarding the additional fund was essentially agreed to by 
all parties and followed only brief submissions as to the 
position of the Brethren (transcript of that matter pages 16 
and 17). 

The Commission was referred to a matter which came 
before Hodder C in the Australian Industrial Relations 
Commission in February of this year. The recommendation 
in that matter which was tendered in evidence (print K 1988) 
shows that a settlement was reached between the parties, and 
an award variation did not result. Reference was also made 
to a decision of Merriman C of that Commission in relation 
to the Pastoral Workers' Award, but it is the Commission's 
understanding that that matter may be viewed in similar 
light to the matter which came before Hodder C (transcript 
page 10). 

There was some history presented of recognition of 
conscience by other authorities and the applicant also urged 
the Commission to grant the claim on the basis of a need 
to obviate what is seen by it as a continuing problem. It was 
submitted that there are not any union members involved, 
and in fact it was stated that it would be regarded "as 
entirely inconsistent to have a conscience as to a union or 
employer association membership and then to enter into the 
very intimate of master-servant when the servant is a union 
member" (transcript page 13). The Commission under- 
stands however that not all the employees of the applicant 
are members of the Brethren. The applicant seeks to affect 
the parts of the award "where the government has indicated 
authority to the unions —we are saying that that authority 
should be retained by government. We in no sense are trying 
to escape any inspection or authority" (transcript page 15). 

Reference was made to s.116 of the Constitution which 
states: 

"The Commonwealth shall not make any law for 
establishing any religion, or for imposing any religious 
observance, or for prohibiting the free exercise of any 
religion, and no religious test shall be required as a 
qualification for any office or public trust under the 
Commonwealth." 

The respondent union opposed the application. The union 
did not have any argument with the sincerity of the beliefs 
of the applicant. The union noted that whilst the application 
was brought by only one employer, its effect if granted could 
embrace any employer covered by the award. It felt that the 
granting of the application would change the scope of the 
award. Indeed the union argued, although this argument is 
not accepted by the Commission, that the broad approach 
of the applicant in this matter required an application 
pursuant to s.50 of the Act. It was felt that the application 
went contrary to the objects of the Act, specifically those 
relating to negotiation and consultation. Further, the views 
of a minority should be subordinate to the views of a 
majority, and this was seen by the union as being the result 
of an ordered society. To the extent that industrial relations 
previously recognised the existence of a religious con- 
science, the legislative provisions recognising this had been 
deleted by Parliament when S.61B was deleted from the 
Industrial Arbitration Act 1912. The union stated that there 
was only one instance of any dispute between the parties and 
that it was not evidence of a significant problem. Further, 
the respondent union submitted that the award does not 
apply only to union members nor only to non-union 
members. One of the effects of award regulation was to 
provide for uniformity in conditions of employment and the 
union had a role in that regard. 

In the view of the Commission as currently constituted, 
there is a significant difference between inserting a 
provision in a superannuation clause prescribing an alternate 
superannuation fund acceptable to the Brethren, and a more 
general provision going to a different issue as is the subject 
of this application. 

Certainly, if such a clause was to be inserted in the award, 
there may be a difficulty in recognising which employers 
legitimately sought the protection of the new clause, and 
which did not. 

The application of the Australian Constitution to this 
matter was not debated as such, however the Commission 
is not persuaded that that section is of assistance to the 
applicant in this matter. Although s.116 was relied upon by 
Turbet C of the Australian Commission in a matter relating 
to the Furnishing Trades (Superannuation) Award (Print 
KI037), that matter related to an exemption from the 
requirement which otherwise would apply to contribute to 
a particular superannuation fund. 

Putting to one side that an award of this Commission can 
not literally offend the section, the relevant part of that 
section is that "the free exercise of any religion" is not to 
be prohibited. The word "free" is used in many senses and 
as Latham CJ observed: 

"But in all these cases an obligation to obey the laws 
which apply generally to the community is not regarded 
as inconsistent with freedom." 

(Adelaide Company of Jehovah's Witnesses v. The 
Commonwealth (1943) 67 CLR 116 at 126). 

This is an important point because the submissions of the 
applicant reveal a concern over the legitimate exercise by 
a registered organisation of rights conferred by either direct 
or by delegated legislation. 

Thus, whilst the Commission notes the submission that 
"there are not any union members involved" and the 
submission made regarding an inconsistency arising if one 
entered into an employer-employee relationship when the 
employee is a union member, this submission is not of great 
assistance to the applicant. The law is that an employer who 
refuses to employ a person on the ground of that person's 
membership or non membership of a union commits an 
offence (s 96B). It is a law which applies generally in the 
community. The Commission ought be slow to remove on 



72 W.A.I.G. W m 1139 

the basis of the religious following of the employer the 
ability of an employee who chooses to join a union or indeed 
who may already be a member of a union to involve the 
union for purposes properly recognised by the award. In this 
regard, it is noted that not all employees of the applicant are 
members of the Brethren. It is not to the point that there may 
be alternative means available to such an employee, for 
example recourse to an industrial inspector. It is a question 
of removing or affecting the rights of such an employee on, 
in this case, the motion of an employer when those rights 
are essentially created between an employee and a union and 
are derived from legislation. 

More fundamental however, is the perception of the status 
of unions as seen by the applicant. The organisation which 
is the respondent to the award is registered pursuant to the 
Industrial Relations Act 1979. Its legal recognition and 
endorsement comes from that Act (s.60). That Act is a law 
of the Parliament of Western Australia. That law allows the 
creation, recognition and operation of an organisation 
registered pursuant to and for the purposes of the Act. That 
creation, recognition and operation is thereby endorsed with 
the authority of Parliament. That same statute creates the 
Western Australian Industrial Relations Commission (s.8). 
Indeed the registered organisation is subject to the jurisdic- 
tion of the Commission (s.61). The same Industrial 
Relations Act therefore creates and recognises the Commis- 
sion, and creates and recognises, amongst other things, the 
respondent union to this application. The applicant's 
argument on the consistency of this is that .whilst the 
Brethren recognises government authority and any direct 
authorisation by government as set up of God, and an 
employer with a conscience is correspondingly bound to 
recognise government requirements that are "rightly" 
imposed for the well-being and protection of employees, the 
Brethren see a distinction: government is seen as being of 
God. The Commission is seen by the Brethren as an arm of 
government (although of course it is not so in fact). However 
the legal status of unions is seen as representing the decline 
of government (transcript page 18) and where the authority 
given by government cuts across conscience, God must be 
obeyed rather than man. This distinction involves an 
interpretation by the applicant, and whilst that interpretation 
is a matter for the applicant, its existence poses some 
difficulty for the Commission: the position and role of 
registered organisations remains; indeed, the system of wage 
fixing in this State, if not the country as a whole, recognises 
a most important role for the representation of employees 
by unions. In some States, the right of a union representative 
to enter workplaces, an issue which led to the conference 
referred to earlier, is recognised directly by statute rather 
than by award (for example the Industrial Relations Act 
1988 (Commonwealth) s.286 and the Queensland Industrial 
Relations Act s.15). Registration is a recognition and 
endorsement by society and is applicable across the 
community. In this regard the previously quoted words of 
Latham CJ are quite relevant. 

It is apparent from the submissions that a distinction is 
seen by the applicant; however for the purposes of this 
application, its inconsistency with legislation is difficult to 
reconcile. 

In relation to this specific matter, there is no example nor 
history of an abuse of its registration by the union in relation 
to .the award and that is a consideration. Whilst the 
Commission cannot and does not quarrel with the sincerity 
of the beliefs held by the applicant, the arguments put to it 
have not been able to persuade the Commission that the 
legitimate recognition of registered organisations and their 
role by Parliament should be put to one side for the reasons 
which have been submitted. The previous industrial tribunal 
decisions demonstrate a scope for accommodating specific 
issues as and when it is appropriate so to do, and perhaps 
without needing to consider the broader questions raised by 
an application of this nature. 

For the above reasons the application will be determined 
by an order of dismissal. 

06477-6 

Appearances: Mr B. Dartnall and with him Mr R. 
Sivewright on behalf of the applicant. 

Mr T. Daly for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
No. 1820 of 1991. 

Furniture Trades Industry Award 
No. A 6 of 1984. 

COMMISSIONER A.R. BEECH. 
13 April 1992. 

Order. 
HAVING heard Mr B. Dartnall and with him Mr R. 
Sivewright on behalf of the Applicant and Mr T. Daly on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(MT NEWMAN MINING COMPANY PTY 

LIMITED) AWARD 
No. A 29 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Limited 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers. 

No. 1363A of 1991. 
COMMISSIONER J F GREGOR. 

16 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 24th of October 1991 the 
Commission conducted proceedings in Application No. 
1363 of 1991. The purpose of the matter then before the 
Commission was to deal with an application to amend the 
Iron Ore Production and Processing (Mt Newman Mining 
Company Pty Limited) Award No A29 of 1984 to effect 
award variations associated with the Second Stage of award 
restructuring in accordance with the 1989 State Wage 
Decision. The Commission was told that the Second Stage 
restructuring process had been lengthy and arduous as well 
as complex. In support of the arrangement made, the parties 
submitted to the Commission Exhibit SI which contained 
the detail of the changes to various sections operated by 
BHP Iron Ore Limited (BHP). One such change involved 
crushing and shiploading control room operations and in 
respect to that the Commission was told that it was the only 
item upon which the parties could not reach agreement. 

The Commission was directed to page nine of Exhibit SI 
where it was noted that the arrangements for the operation 
of crushing and shiploading control rooms were that there 
would be two crushing Control Room Operators (CRO) in 
charge each shift and one shiploading CRO in charge each 
shift. That general arrangement was subject to some 
conditions, for instance, when all systems were running 
there would be two crushing room CRO's and one 
shiploading CRO. There were specific arrangements for crib 
relief in those circumstances in that crushing CRO's would 



1140 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

be self relieving but a shiploading CRO would be relieved 
by another competent shiploading person. When only one 
minor system was running in crushing there would be one 
crushing CRO who at crib time would be relieved by another 
competent crushing person. When there were no systems up 
there would be one crushing CRO and one CRO who would 
be self relieving on cribs. The Australian Workers' Union 
(AWU) agreed with the arrangements that had been outlined 
above except for the circumstance arising during crib relief 
when all crushing CRO's were to be self relieving. They did 
agree that the CRO's could have crib relief when the plant 
was in full production using what was called the 'double 
shuffle' method. BHP was willing to accept the AWU 
position but only as an interim measure because it 
maintained that the work load requires only one CRO in the 
control room during crib breaks. It was these later issues that 
the parties agreed would be arbitrated by the Commission 
and further that they would abide with whatever recommen- 
dation or decision came out of that arbitration. To facilitate 
this, the Commission divided Application 1363 of 1991 and 
a new reference No. 1363A of 1991 was created for the 
purpose of dealing with this issue. 

The matter came on for hearing in Port Hedland on the 
11th of March 1992 when Mr Graham, who appeared for 
BHP, put the Company's position. He argued that BHP 
proposed that during crib breaks that only one operator 
remain in the control room while the second operator takes 
a crib break. In other words they self relieve each other 
instead of the current system of providing a third person as 
a relief operator. It was said that the current system is 
inefficient and unnecessary. It is detrimental to production 
and there are no rational reasons, safety or otherwise, for 
CRO's not to relieve during crib breaks. Mr Graham argued 
that the reluctance of the AWU to accept BHP's suggestion 
has no basis in logic and that the practices used currently 
are inefficient and are contrary to what the Structural 
Efficiency Principles and the Stage II agreement, which was 
before the Commission in October 1991, were built around. 
It was also suggested that the changes BHP seek are vital 
if it is to continue to be a reliable and cost effective producer. 
Mr Graham then called Mr M De Kroo, who is a Crushing 
Operations Supervisor, to give evidence in support of BHP's 
propositions for change. The essence of Mr De Kroo's 
evidence is that there have been changes to the systems 
which make the work easier, for instance, there has been a 
diminution of the need to maintain descriptions of through- 
put for transmission to other parts of the operation, that there 
is a need to more efficiently deploy the available man power, 
particularly as more and more Yandi ore became available. 
Mr De Kroo said a work analysis had been done in the 
control room in 1984 and it was concluded that 1.1 or 1.2 
men were required to operate the control room but BHP had 
agreed to two. That is a situation that pertains today. Mr De 
Kroo said the work load was deemed to be of a particular 
magnitude during the daytime hours when maintenance 
people were present and there were increased communica- 
tions. He had analysed the work requirements of people 
during crib breaks and came to the conclusion by analysis 
of log sheets, monitoring and discussing issues with the 
foreman that only one man was required to be available to 
do the job and that the type of relief planned by BHP was 
more than adequate in the circumstances. 

In rebuttal, the AWU, represented by Mr Booth, said the 
reality was that the case before the Commission was not a 
work value argument but a question of looking purely at 
whether two people can adequately perform the work in a 
crushing control room in normal times outside crib breaks 
and whether that should also apply during crib times. The 
basis of the argument was, essentially, that nothing changes 
during the period of working an eight hour shift, whether 
outside a designated crib times or within them. The work 
is the same, the responsibilities are the same and so are the 
requirements. Therefore BHP must make out a case that 
there has been differences between times where people 
would be expected to be in crib and those times when they 
are in normal operations. BHP had already acknowledged, 
through the evidence of Mr De Kroo, that two people were 
required for crushing room operations and it has also been 

acknowledged, in a sense, because BHP has written 
agreements to that effect and are obviously happy with them. 
Mr Booth referred to the survey that had been mentioned 
during the evidence of Mr De Kroo. He confirmed that an 
agreement had been made, that there would be two persons 
present in the control room and the situation had existed 
until today. It was the AWU's contention that since 1983 
there had been an expansion of the duties that had to be 
performed in the control room and it is now much more 
complicated. There are now different varieties that need to 
be blended and there is a more complicated procedure for 
doing so and for changing the various routes of flow through 
the process. Contrary to the views of Mr De Kroo, the 
CRO's assert that at all times they are directing people 
managing equipment, be they trains, stackers or dumpers. 
They have to be aware of maintenance crews and responding 
maintenance crews and communicating with these people 
and this also includes during crib breaks, contrary to BHP's 
suggestion that maintenance workers take crib breaks at 
contemporaneous times. 

In reality that does not happen because of the habit of 
maintenance people of taking their cribs half a crib at a time 
so there are always crews in the field and this requires 
liaison. There is also the need to be aware of, and control, 
evacuation procedures and training of new people. The work 
is essential to the control of the whole operation and BHP 
had not made out any argument which says that changes 
during crib breaks. 

Mr Booth said, simply put, what BHP asserts is that this 
change will bring greater productivity to it but there had 
been no evidence put into the Commission about that 
suggestion. There has been no work analysis, nor were there 
discussions with the people concerned on work patterns over 
a period of time. There was, in the event, absolutely nothing 
which would convince the Commission to believe that 
anything other than the same operating conditions apply 
right through an eight hour shift. So in simple terms, BHP 
did not make a case. The Union assumed that the 1984 study 
which was referred to as a basis by the employer in this 
matter was still valid today and there had been no case made 
out that the changes during crib time necessitates only one 
person being present. In fact, it is the AWU's suggestion that 
the responsibilities have increased and not decreased due to 
changes that have happened over that last period of time. 
The AWU then called evidence from David John England 
to support the arguments of Mr Booth. 

The Commission was asked to do inspections of the work 
area and that took place on the 11th of March 1992. I can 
say that the inspection added little to the body of knowledge 
which has either been presented by the parties or was 
available to the Commission by virtue of its association with 
matters involving CRO's in the past. The argument of the 
employers revolved around the records in the Production 
Delay Log (Exhibit G2). BHP also produced information in 
a Train Log Sheet and a Train Description Sheet (Exhibits 
G3 and G4). However, there was no analytical data upon 
which the Commission could base any empirical assessment 
of the need to man the control room with a specific number 
of persons at a specific time. In effect, BHP has relied upon 
the evidence of Mr De Kroo which is more of the nature of 
an anecdotal resume than a record which would provide 
information for analysis. I would have thought a way to 
approach this task would be to establish the basis for 
manning, in other words a task assessment of the position 
and then evaluate the effect of changes upon those 
assessments to ascertain whether the number of man hours 
required to do the job has changed or not. None of that was 
done in this case. 

BHP is the Applicant in this matter. It bears the onus of 
convincing the Commission that there has been a change to 
justify the outcome suggested by it. That onus has not been 
met. The Commission is unable on the data submitted to 
come to a conclusion that the suggestion by BHP is one that 
is correct or not. On the other hand the AWU argues that 
there have been changes to the flow of material through the 
facility and to the way the work is done which would more 
than compensate for any of the variations on the negative 
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side suggested by the employer so that there should be no 
change. 

The Commission is not convinced on the available 
information that a case has been made out by BHP and for 
that reason will not support, by Order or otherwise, the 
application of the Company. 

Appearances: Mr J M Graham appeared for BHP Iron Ore 
Limited. 

Mr S Booth, and with him Mr M Hopkinson, appeared for 
the Australian Workers' Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Limited 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers. 
No. 1363A of 1991. 

COMMISSIONER J F GREGOR. 
16 April 1992. 

HAVING heard Mr J Graham on behalf of BHP Iron Ore 
Limited and Mr S Booth, and with him Mr M Hopkinson, 
on behalf of The Australian Workers' Union, WA Branch, 
Industrial Union of Workers, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby Orders— 

That this Application be, and is hereby, discontin- 
ued. 

(Sgd.) I.E. GREGOR, 
IL.S.l Commissioner. 

PLASTIC MANUFACTURING AWARD 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bristile Plastics Pty Ltd & Others 

and 
The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1246 of 1991. 

COMMISSIONER J.F. GREGOR. 
11 May 1992. 

WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 13th of 
August 1991; and 

Whereas this matter was the subject of a conference 
pursuant to Section 32 of the Industrial Relations Act 1979 
on the 23rd of January 1992; and 

Whereas this matter was listed for hearing in conjunction 
with Application No. 1420 of 1991 on the 14th of April 
1992; and 

Whereas the parties requested during the hearing that this 
matter be discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders — 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) AWARD 1977 

No. R 32/1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer (WA) Stores Ltd and Others. 

No. 614 of 1990 (R2). 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 

No. 686 of 1977 part 36. 
Asbestos Spraying Workers' Award 

No. 30 of 1963. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Asbestos Spraying Workers' Award 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 

No. 76 of 1980 part 45. 

Building Trades Award 1968 
No. 31 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 

Cancellation of Award 

No. 686 of 1977 part 5. 

Crumpet Manufacturing Award 1971 
No. 12 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Cheynes Beach 
Whaling Co. Ltd. be struck out of the Schedule of 
Respondents to the Building Trades Award 1968. 

(Sgd.) W.S. COLEMAN, 
fL.S.l Chief Commissioner. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Crumpet Manufacturing Award 1971. 

(Sgd.) W.S. COLEMAN. 
IL.S.l Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 43. 

Clerks' (Wundowie Iron and Steel Industry) Agreement 
1976 

No. AG 10 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Clerks' (Wundowie Iron and Steel Industry) Agree- 
ment 1976. 

[L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Deletion of Respondent 

No. 76 of 1980 part 38. 

Engine Drivers' (General) Award 
No. R 21A of 1977. 

COMMISSIONER A.R. BEECH. 

5 May, 1992. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Commissioner of The Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare — 

That from the date of this order Western Wire 
Industries be struck out of Schedule 'A' — Schedule of 
Respondents to the Engine Drivers'(General) Award. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

(Sgd.) A.R. BEECH, 
Commissioner. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Award 

No. 686 of 1977 part 8. 

Engine Drivers' (Shire Councils) Award 
No. 24 of 1964. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Engine Drivers' (Shire Councils) Award 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Industrial Relations Act 1979. 

Cancellation of Agreement 

No. 686 of 1977 part 46. 

General Division Officers Salaries Agreement, 1971 
(Western Australian Institute of Technology) 

No. AG 91 of 1971. 

COMMISSIONER J.A. NEGUS. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

General Division Officers Salaries Agreement, 1971 
(Western Australian Institute of Technology) 

(Sgd.) J.A. NEGUS. 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

i Cancellation of Agreement 

No. 686 of 1977 part 53. 

Fresh Fruit and Vegetable Packing 
(L. Sumich & Sons (1974) agreement, 1976) 

No. AG 6 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Fresh Fruit and Vegetable Packing (L. Sumich & Sons 
(1974) agreement, 1976) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 54. 

Home Shopping Salesmen David Jones Australia Pty. 
Limited Industrial Agreement 

No. 48 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Home Shopping Salesmen David Jones Australia Pty. 
Limited Industrial Agreement No. 48 of 1977 

(Sgd.) W.S. COLEMAN, (Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. [L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent. 
No. 76 of 1980 part 81. 

Hospital Salaried Officers (Dental Therapists) Award, 1980 
No. R 27 of 1977. 

Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May, 1992. 

Cancellation of Award. 

No. 686 of 1977 part 14. 

Miscellaneous Workers' (Hostel Domestics and 
Supervisors) Award 
No. A 1 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare — 

That from the date of this order P.A. and R.C. 
Cockerill Marine Terrace Geraldton W.A. 6530 be 
struck out of the Schedule of Respondents to the 
Hospital Salaried Officers (Dental Therapists) Award, 
1980 and R.C. Cockerill, St George's Building, Marine 
Terrace, Geraldton be struck out of Schedule 'A' 
Respondents to the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972 

(Sgd.) W.S. COLEMAN, 
IL.S.l Chief Commissioner. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Miscellaneous Workers' (Hostel Domestics and Super- 
visors) Award 

(Sgd.) W.S. COLEMAN, 
fL.S.I Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Agreement. 
No. 686 of 1977 part 62. 

Master Mates and Engineers (Pearling) Agreement 1976 
No. 5 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May, 1992. 

Order. 
WFIEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Master Mates and Engineers (Pearling) Agreement 
1976 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 68. 
Nut Foods and Allied Products (Associated Products 

Distributors) Agreement 1974 

No. AG 9 of 1974. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1992. 
Order. 

WFIEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Nut Foods and Allied Products (Associated Products 
Distributors) Agreement 1974. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Deletion of Respondents 

No. 76 of 1980 part 74. 

Permanent Building Societies (Administrative and Clerical 
Officers) Award 1975 

No. 26 of 1975. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1992. 

Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of the Schedule of Respon- 
dents to the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award 1975 namely — 

Town and Country Permanent Building Society 
West Australian Savings and Building Society. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 

No. 686 of 1977 part 18. 
Photo Engraving Award 1962 

No. 9 of 1961. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Photo Engraving Award 1962. 

[L.S.] 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 149. 

Platform Modification and Hook-Up Agreement 

No. AG 8 of 1989. 

COMMISSIONER R.N. GEORGE. 

5 May 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Platform Modification and Hook-Up Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Award 

No. 686 of 1977 part 20. 

Printers' (Jobbing) Award 

No. 6 of 1928. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Printers' (Jobbing) Award. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. [L.S.] 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Deletion of Respondent 
No. 76 of 1980 part 80. 

The Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977 

No. R 32 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare- 

That from the date of this order Forwood Down 
(W.A.) Pty Ltd, John Street, Bentley, W.A. 6102 be 
struck out of Schedule 'C — Respondents to The Shop 
and Warehouse (Wholesale and Retail Establishments) 
State Award 1977, No. R 32 of 1976. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Deletion of Respondent 

No. 76 of 1980 part 34. 

Timber Workers Award No. 36 of 1950. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1992. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare — 

That from the date of this order The Western 
Australian Government Railways Commission be 
struck out of the Schedule of Respondent to the Timber 
Workers Award No. 36 of 1950. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondents 
No. 76 of 1980 part 76. 

The Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977, 

No. R 32 of 1976 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May, 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of Schedule 'C — 
Respondents to The Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977, No. R 
32 of 1976, namely — 

Brambles Manford, 
254 Hampden Road, South Fremantle, W.A. 6162 
Chep Handling Systems, 
527 Abernethy Road, Kewdale, W.A. 6105 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Award 

No. 686 of 1977 part 26. 

Woodside Offshore Petroleum Pty. Ltd. Broome A.W.U. 
Employees' Award 
No. A 13 of 1982. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 25th day of March, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Woodside Offshore Petroleum Pty. Ltd. Broome 
A.W.U. Employees' Award 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Agreement 
No. 686 of 1977 part 82. 

Wundowie Iron & Steel Industry Agreement, 1976 
No. AG 50 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May, 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 25th day of March, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of May, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Wundowie Iron & Steel Industry Agreement, 1976 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

NOTICES— 
Award/Agreement matters— 

Application No. AG 3 of 1992. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"THE CAR GILL AUSTRALIA LIMITED-SALT 
PRODUCTION AND PROCESSING 

(ENTERPRISE BARGAINING) CONSENT 
AGREEMENT 1992". 

NOTICE is given that an application has been made to the 
Commission by The Australian Workers Union West 
Australian Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under: — 

3. Incidence & Parties Bound 
(a) This Agreement shall apply to and be binding 

upon Cargill Australia (the Company), the organ- 
isation of employees set out below and all persons 
employed by the Company at the Leslie Salt 
Operations —Port Hedland, who are members or 
who are eligible to be members of the following 
Unions. 
The Australian Workers Union (AWU) 
The Metal & Engineering Workers Union 
(MEWU) 
The Electrical Trades Union (AEEFU) 

(b) The persons employed by the Company and 
referred to in Sub-Clause 1 are covered by the 
terms and conditions of the Cargill Australia — 
Salt Production and Processing Award No. A34 
of 1988. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

4 May 1992. 

Application No. AG 4 of 1992 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "THE GRANT 
ELECTRICAL INDUSTRIES PTY LTD (ENTERPRISE 

BARGAINING) CONSENT AGREEMENT 1992" 
NOTICE is given that an application has been made to the 
Commission by The Metals and Engineering Workers 
Union —Western Australia and Another under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under: — 

3. Incidence and Parties Bound 
(1) This Agreement shall apply to and be binding 

upon Grant Electrical Industries Pty Ltd the 
organisations of employees set out below and all 
persons employed by Grant Electrical Industries 
Pty Ltd in its operations at 9-11 Clune Street 
Bayswater, Western Australia who are members, 
or eligible to be members, of the following 
Unions: — 

The Metals and Engineering Workers' 
Union; 

The Association of Draughting Supervi- 
sory and Technical Employees Union. 

(2) The persons employed by the Company and 
referred to in subclause (1) hereof are covered by 
the terms and conditions of the Metal Trades 
(General) Award No. 13 of 1965 and the 
Draughtsmen, Tracers, Planners and Technical 
Officers Award 1979 and the Sheet Metal Work- 
ers Award 1989. 

(3) ... 
A copy of the Agreement may be inspected at my office 

at 815 Hay Street, Perth. 
J.G. CARRIGG, 

Registrar. 
7 May 1992. 

Application No. AG 2 of 1992. 

APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "TUBEMAKERS OF 

AUSTRALIA LIMITED, STEEL PIPELINES, KWINANA 
(ENTERPRISE BARGAINING) AGREEMENT 1992". 

NOTICE is given that an application has been made to the 
Commission by Tubemakers of Australia Limited, Water, 
Oil and Gas Industries Division under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under: — 

3. APPLICATION OF AGREEMENT 
This Agreement shall apply at the establish- 

ment of Tubemakers of Australia Limited, Water, 
Oil and Gas Industries Division Steel Pipelines, 
Leath Road, Kwinana WA, in respect of all 
employees who are engaged in any of the 
occupations, industries or calling specified in the 
Steel Fabrication Industry Order. 

4. PARTIES BOUND 
The parties to this Agreement are: — 

(a) Employer: Tubemakers of Australia Limited, 
Steel Pipelines Plant, Kwinana, Western 
Australia. 

(b) All employees engaged in any occupations as 
specified in the Steel Fabrication Industry 
Order. 
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(c) The organisation of employees being the 
Australian Electrical, Electronics Foundry & 
Engineering Union (Western Australian 
branch). 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Registrar. 

SECTION 23— 
Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Kevron Photographies Pty Ltd 
and 

The Shop Distributive and Allied Employees' 
Association of Western Australia and Others. 

No. 390 of 1989. 

COMMISSIONER J.A. NEGUS. 
12 May 1992. 

Order. 
HAVING been advised by the Applicant in writing that they 
no longer wish to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rosecraft Holdings Pty Ltd Trading As Pearlmans Fabrics 

and Crafts Shop 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Another. 

No. 364 of 1989. 

COMMISSIONER J.A. NEGUS. 
9 April 1992. 

Order. 
HAVING been advised by the Applicant in writing that they 
no longer wish to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

72 W.A.I.G. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 
ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marcus John Anderson 

and 
Tommotek (W.A.) Pty Ltd. 

No. 2 of 1992. 

COMMISSIONER G.L. FIELDING. 
13 April 1992. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application brought 
pursuant to section 29(b)(ii) of the Industrial Relations Act 
1979. The Applicant, it is common ground, was a student 
at the Joondalup campus of the Edith Cowan University late 
in November last year. There he saw an advertisement on 
what is described as the general notice board calling for a 
computer programmer. That advertisement stipulated that a 
"C" programmer was required, to use the words of the 
advertisement, "For writing a motion control program. 
About a 2 month contract". A telephone number was given 
which, it is common ground, was the telephone number of 
the Respondent company. Indeed, the Respondent com- 
pany's name appears on the advertisement in an abbreviated 
form. 

The Applicant made contact with Mr Thompson, who was 
and is the managing director of the Respondent. It was 
agreed that Mr Thompson and the Applicant should meet 
after the Applicant's exams had been completed later that 
month. They did meet as arranged. The Applicant says that 
he had a discussion with Mr Thompson, who indicated that 
there were two programs to be written. One was a short 
program, which would take about two weeks' work, and 
there was a larger one which would take longer to prepare 
and which depended on the proper preparation of the first 
program. 

The Applicant was asked, he says, whether he would 
prefer to be paid a fixed sum for his work but he said that 
he could not agree to that because the project had not been 
properly defined. It is common ground that it was agreed that 
he would be engaged at a rate of $25.00 an hour. The 
Applicant says that he was asked whether he preferred to do 
the work in the Respondent's office or at home. He indicated 
that he would do it at home, he says, because of the distance 
involved in travelling between his house and the Respon- 
dent's office. He then took, or was given, some software 
programs and went home and set about the task. 

During the course of that task it is common ground that 
Mr Thompson became concerned at the time that was being 
taken to finish the job. He then asked the Applicant about 
the cost, or the likely cost, of the project and it is common 
ground that the Applicant told him that it would cost 
between $750.00 and $1,000. 

The job was completed on or about 11 December 1991 
when the Applicant took the program to the Respondent's 
office. The Respondent was satisfied with what the 
Applicant had done. The Applicant then presented the 
Respondent with a bill for the sum of $1,575, which is based 
on 63 hours' work at the rate of $25.00 an hour. It is common 
ground that Mr Thompson was somewhat taken aback by the 
amount of the bill. The Applicant then asked him what 
would he be prepared to pay. The Applicant says that Mr 
Thompson replied that the Applicant had said he would only 
have to pay $1,000. The Applicant said that he then agreed 
to accept that amount. 

It is common ground that the Applicant was given a 
cheque for $1,000 then and there. It is also common ground 
that at the request of Mr Thompson the Applicant endorsed 
the bill with the words and the figures "$1,000 accepted in 
full payment" and then signed it. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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The Applicant then proceeded to leave the premises and 
as he was going was told, he says by Mr Thompson, that Mr 
Thompson would be in contact with him after he returned 
from overseas, which the Applicant took to be some time 
after Christmas. 

On New Year's Eve, when the Applicant had not heard 
from Mr Thompson, he rang him about the fact that he had 
not been contacted. The Applicant said that he expected to 
have been contacted to complete or to undertake the second 
stage of this programming work. It is common ground that 
Mr Thompson said to the Applicant that he needed to check 
the budget before he could make any decisions on the matter. 

At that the Applicant seems to have become somewhat 
concerned or distressed and raised with Mr Thompson the 
fact that he had only been paid $1,000 and not the full 
amount of his bill for the first stage. The Applicant says that 
he understood that the $1,000 only was paid on the 
understanding that he would receive the contract to do the 
second stage of this work. As he had not received that work, 
it concerned him somewhat. That disagreement has ulti- 
mately brought the parties before the Commission. 

The Applicant's case is, in essence, that he took the 
$1,000, or agreed to take the $1,000, on the understanding 
that he would be given the second stage of the work. He has 
not received the second stage of the work and therefore he 
is entitled to the balance of some $575.00, to use his words, 
on the basis of "quantum meruit". 

The Respondent contends that the Applicant accepted the 
$1,000 unconditionally. There was no promise for him to be 
given the second stage of the work but, rather, that he was 
to do the first stage and to see how that went and then 
discussions would take place about the second stage. In any 
event, Mr Thompson says that at the time he was contacted 
by the Applicant on New Year's Eve he had not decided not 
to give the Applicant the work; it was just that he had not 
completed the necessary preliminaries to decide if and when 
the work would proceed. 

There is little conflict in the evidence. Where there is a 
conflict I prefer the evidence of Mr Thompson to that of the 
Applicant, although Mr Thompson was not able to recollect 
the happenings in as much detail as was the Applicant. 

The Commission's jurisdiction in matters of this nature 
is limited. It is only able to deal with claims relating to 
benefits denied employees under a contract of employment. 
The Applicant must, therefore, as a threshold question, 
satisfy the Commission that the moneys which he claims are 
due to him under a contract of employment; that is, 
relevantly, that the relationship between him and the 
Respondent was that of an employee and employer. 

There are no fixed or hard and fast rules for determining 
what constitutes an employment contract, rather, it is a 
matter of looking at all the details of the arrangement 
between the two and forming an assessment of the nature 
of that contract. The tests or the principles are well 
established and have most recently been set out by the High 
Court in the case of Stevens v. Brodribb Sawmilling Co. Pty 
Ltd (1986) 160 CLR 16. On this occasion I do not propose 
to say any more about that other than merely refer to it. 

On the evidence, I am far from convinced that the 
Applicant was indeed an employee. The uncontradicted 
evidence is that when he first introduced himself in person 
to Mr Thompson he produced a business card bearing the 
endorsement "Marcus Anderson Analyst Programmer" and 
under that "Custom Computing, 5 Ryndle Street, Dou- 
bleview, Western Australia", which happens to be the 
address where he resides. 

Apart from that, the Applicant worked at his own home. 
He acknowledges that there were no fixed hours of work. 
He worked such hours as suited him. The evidence is that 
he performed this work largely on a part-time basis. He was 
shifting home and at the same time dealing with a dispute 
that he had with his former employers in the State Public 
Service. 

No tax was deducted from the money which was paid to 
him. He was not asked to, nor did he, give a tax file number, 
nor was he asked to complete an Employment Declaration 

Form. Yet the evidence is that it was the Respondent's 
practice to seek such Declarations from its employees. The 
evidence before the Commission suggests that indeed was 
done on a number of occasions for others prior to this. The 
Applicant was also paid at an hourly rate rather than a fixed 
wage or salary. The evidence suggests that there was little 
or no control as to the manner in which he did his work. 
Whilst he was given what Mr Thompson describes as 
specifications, and very detailed specifications at that, it is 
apparent from the evidence of the Applicant and from Mr 
Thompson that there was little control over the manner in 
which he went about doing that work, albeit that the nature 
of the work is such that it does not admit a lot of control. 

Even if the Applicant was an employee, still I am far from 
convinced on the evidence that the Applicant has been 
denied a benefit under what he alleges to be a contract of 
employment. Rather, my impression is that he has been paid 
in full what was agreed to have been paid. 

It is common ground, as I have already indicated that 
during the course of the project the Applicant was asked 
about the cost and indicated, as I have said, that it would be 
in the order of $750.00 to $1,000. More importantly, when 
the bill was rendered, the Applicant admits that he agreed 
to accept $1,000. It is common ground that that was then and 
there paid to him. There is no evidence, certainly none that 
I regard as credible, to suggest that that payment was 
conditional on the Applicant receiving further work from the 
Respondent. The Applicant may well have believed that to 
be the case, but there is no evidence that the Respondent 
indicated that the payment was being made on that basis. 
Indeed, when the Applicant signed the original bill upon 
receipt of the cheque for $1,000, no reference was made to 
it being conditional on that basis. In fact the Applicant 
acknowledged in writing that it was accepted as a full 
payment. In those circumstances, I am not convinced that 
the contract between the parties was other than that the 
Applicant was to receive $1,000 for the work that he did. 

The Applicant says little about the concept of quantum 
meruit. I am not convinced that he understands what that 
means, but in any event, it is not helpful to him. What can 
be said in that context is that the Commission is a statutory 
body with a special jurisdiction, enjoined by section 26, to 
go about its work, having regard to the equities of the matter 
as well as the substantial merits. I have already commented 
on what might be said by some to be the substantial merits. 

So far as the equities are concerned, the uncontradicted 
evidence is that the Applicant knew that the Respondent was 
concerned about the time the job was taking and the cost that 
was likely to result from that. As a consequence, the 
Applicant was asked for an indication of the costs and told 
the Respondent the cost would be in the range of $750.00 
to $1,000. In light of that, to present a bill for something in 
the order of $ 1,500 and expect the Respondent to pay it does 
not seem to me to be equitable. Rather, the equities are with 
the Respondent, having paid what was said to him to be the 
maximum, namely $1,000. However, that is a subsidiary 
consideration. 

The application ought to be dismissed primarily because 
the Applicant is not an employee and therefore the 
Commission is without jurisdiction. In any event, were the 
Applicant an employee, on the evidence before me, I am 
simply not satisfied that he was not paid the full benefit of 
the amended bargain, that is $1,000. Indeed, the evidence 
is that he was in fact paid that sum and therefore the 
application will be dismissed. 

Appearances: The Applicant appeared in person. 

Mr G.J. Thompson appeared for the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marcus John Anderson 

and 
Tommotek (W.A.) Pty Ltd. 

No. 2 of 1992. 
COMMISSIONER G.L. FIELDING. 

9 April 1992. 
Order. 

HAVING heard the Applicant in person and Mr G.J. 
Thomson on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be and hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. 1624 of 1991. 
COMMISSIONER J F GREGOR. 

14 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 18th of October 1991 the 
Australian Workers' Union, WA Branch, Industrial Union 
of Workers (AWU) made application to the Commission 
seeking an Order that Bruce Clement Green, who had been 
an employee of Robe River Iron Associates (RRIA) until the 
25th of September 1991 when he was dismissed, be 
re-employed by the Company in the same position and on 
terms and conditions no less favourable than the terms and 
conditions that applied to him at a time prior to the dismissal 
and also that he be paid wages he would have received had 
he remained employed between the date of dismissal and the 
date of re-employment. These Orders are sought on the basis 
that the dismissal of Mr Green was harsh and unfair. The 
dismissal is so described because it is alleged that Mr Green 
was not warned or cautioned prior to dismissal about any 
of the incidents which, in the view of RRIA, made him an 
undesirable employee. That he was involved in a physical 
altercation with other employees on the 20th of September 
1991 does not of itself warrant the dismissal. Further, that 
in a discussion which occurred between RRIA officers and 
Mr Green prior to dismissal when it was asserted that he had 
used the word "scab" in an offensive manner, to the extent 
that this constituted part of the employer's reason to dismiss 
it was wrongly based. 

In reply to these claims, RRIA denies the allegation. It 
says that Mr Green was involved in a fight with fellow 
employees, Messrs Kapsia and Bramley. This incident was 
investigated and on the basis of the information then gained, 
RRIA considered that Mr Green was unsuitable to continue 
in its employ. It therefore terminated his services in 
accordance with Clauses 6(2) and 6(3) of the Robe River 
Iron Associates Iron Ore Production and Processing Award 
1990 (the Award) and paid him one week's wages in lieu 
of notice. It denied that it's action was unfair as has been 
alleged. 

Proceedings in this matter commenced in Perth on the 
22nd of January 1992. They continued again on the 31st of 
January 1992. There were further proceedings in Karratha 

on the 19th and 20th of March 1992 at the conclusion of 
which the Decision of the Commission was reserved. 

I will recite the incidents at the centre of this case as best 
I can glean from the evidence and submissions of the parties. 
From the AWU's point of view, they say that there was an 
altercation in which they admit Mr Green was involved at 
the Wickham Social Club on the evening of the 20th of 
September 1991. They say that Mr Green, who was then 
employed by RRIA at Pannawonica, was in Karratha for 
medical reasons associated with his family. While he was 
there he decided to visit his parents at Wickham and he, 
some time between 7.30pm and 8.00pm, went in company 
with his brother to the Wickham Club and remained there 
until a fight occurred. Mr Green's evidence is that he drank 
heavily all day although this is contrary to the views of the 
day as they have been related in evidence by his brother, 
John. A conversation that Bruce Green had with his brother 
John Green, concerning an alleged argument between John 
and one Mr Bramley some weeks before is also important. 
Mr Bruce Green who has, according to him, no recollection 
of matters which occurred after a fight started, said that he 
had approached Mr Bramley concerning the alleged argu- 
ment between Mr Bramley and John Green and as a result, 
because Mr Bramley suggested he leave, pushing and 
shoving broke out. Matters got worse when his brother John 
joined in and there was a substantial violent exchange 
between the parties. Mr Green suggested that during this 
altercation at no time did he use words such as "scab" but 
it is the evidence of John Green that if the word was used, 
it was he who used it and not his brother, Bruce. Nor did 
Mr Bruce Green make any inappropriate remarks towards 
anyone else who was present. It is the AWU's suggestion 
that clearly the altercation occurred in two stages arising 
first from the conversation between Mr Bruce Green and Mr 
Bramley, the second part occurred when John Green joined 
in. It appeared that the fight became a fracas with various 
people becoming involved trying to remove the parties from 
the building. This was indicative, according to Mr Trainer 
who appeared for the AWU, that all parties could be 
properly described as willing participants in the whole of the 
affair. 

Mr Trainer also submitted to the Commission that Bruce 
Green had worked for the Respondent for four and a half 
years. There is no pre-history either in the workplace or 
outside of that of any similar behaviour. There had been no 
warnings, suggestions or an inclination as to similar sorts 
of activities so therefore the events described are out of 
character. Bruce Green was aware that fighting on the 
workplace of RRIA would be looked upon in terms of 
dismissal but he was unaware that this policy was applicable 
outside the workplace, particularly in Wickham. He says he 
is of this view because of a number of incidents he knew 
of where was no action taken by RRIA in terms of the 
employment of individuals. Finally, to complete the story 
from Bruce Green's point of view, he says he tried to make 
apologies to Mr Bramley in particular. When he returned to 
Pannawonica he resumed duties as normal on the Monday 
and on Tuesday he was invited for a discussion with Mr R 
Baker who was at the time employed by RRIA and was the 
Senior Officer directed to investigate the incident. Later on 
the following Wednesday he had commenced ordinary 
duties and again went to the office and at that time was told 
that his services would be terminated. 

RRIA's view of events is in some ways substantially 
different. It says that the story begins some two weeks before 
the Wickham Club fray when John Green approached Mr 
B Bramley and without warning attracted his attention and 
head butted him. The attack was accompanied by words to 
the effect "I have been waiting five years to do that". 
Nothing more occurred at that stage but Mr Bramley was 
injured. The next relevant event occurred when during a 
social function at the Wickham Club, Bruce Green 
approached Mr Bramley and Mr Kapsia and alleged that Mr 
Bramley had struck John Green. Mr Bramley had told Bruce 
Green to go away but did nothing to provoke him. Bruce 
Green then said to him "Well you're just a fucking scab 
anyway". Mr Bramley turned to say something to Paul 
Kapsia and then saw Bruce Green punch him in the face. Mr 
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Kapsia had said nothing to Bruce Green. Mr Bramley was 
then punched, himself. He tried to remove himself from the 
area but fights were breaking out all round. Mr Bramley 
suffered injuries. His right cheek was split. He had blood 
vessels in his right eye burst and he could not open his jaw. 
He attended the Police Station and also received treatment 
at the hospital. He suffered the effects of the assault for some 
time. 

Another person became involved in the fight. Barry Baggs 
had become aware of a commotion. He had seen Mr 
Bramley trying to adopt some sort of stance in front of Bruce 
Green. Mr Kapsia was either off the floor or trying to 
maintain his footing. He had a bloody mouth and was dazed. 
Mr Baggs was then pushed out of the way by John Green 
and he was thrown to the floor. He tried to get up but Bruce 
Green held his neck and proceeded to punch him about the 
head. There were several other people around at the time. 
He yelled at Bruce Green to ask him what his problem was 
and Green said words to the effect that Mr Baggs was trying 
to protect a scab. Mr Baggs then asked Bruce Green what 
Mr Kapsia had done to deserve the treatment and Bruce 
Green had responded that 'Paul was a friend of a scab'. The 
outcome of the fracas was that Mr Bramley had a suspected 
broken jaw, Mr Kapsia a fractured collar bone and Mr Baggs 
had black eyes and bruising. 

The incident came to the notice of RRIA in a formal sense 
through industrial relations incidents reports which were 
completed when Messrs Bramley, Baggs and Kapsia were 
unable to attend for work. RRIA then instituted an 
investigation. There was a preliminary interview between 
Mr Baker and Bruce Green in Pannawonica on Monday at 
which time Bruce Green was told that RRIA was aware of 
an incident. They would be investigating it and would need 
to speak to him again. Information was collected at 
Wickham and sent to Pannawonica and on the 25th of 
September 1991 Mr Baker had another interview with Bruce 
Green. The interview notes are in Exhibit D3. The interview 
was concluded in the early afternoon and resumed at 2.15pm 
at which time Bruce Green was told that his services 
terminated. Some four weeks later he was charged with 
assault on two counts and according to his evidence was 
convicted and fined $600 on each count. 

Before I write my impressions of the witness evidence I 
need to touch upon the law that is involved in matters such 
as these. I will quickly canvass what 1 believe the position 
is. Apart from the case law to which I refer briefly later, 
there is writing on the legal position. I refer to Flemming: 
The Law of Torts (7th ed) 481 et seq. The learned author 
notes that is well settled that an employer, besides being 
vicariously liable for casual negligence of servants towards 
one another, has an overriding managerial responsibility to 
safeguard them from unreasonable risks in regard to 
fundamental conditions of employment. I refer specifically 
to page 483 where it is written that: 

"Responsibility extends not only to the actual working 
site but to any area the servant uses in connection with 
or in the furtherance of his employment, such as 
necessary access from the street; exceptionally even to 
off-the-job premises as when accommodation is fur- 
nished for hospital employees or fettlers..." 

The issue of employer's liability is also canvassed in the 
writing of Macken McCarry & Sappideen: The Law of 
Employment (3rd ed) 111 et seq where the learned authors 
note the increasing stringency of the standard of care and 
that a failure to meet the standard of care imposed by 
common law may not only expose the employer to the risk 
of a damages action for breach of contract or negligence but 
also provide evidence of a breach by the employer of some 
duty imposed by a statute. The Decisions of this Commis- 
sion on the point do not diverge in any way from the writings 
I have quoted above. For instance in Agnew Mining Co Pty 
Ltd v. Australian Workers' Union (1986) 66 WAIG 1008, 
Lagaluga's Case, the Full Bench was dealing with an appeal 
from a Decision of the Commission to reinstate one 
Lagaluga to his employment following his dismissal after 
he had been involved in a fight at a dance which had been 
conducted in a company town. The learned Commissioner 
at first instance had decided that there was no connection 

between Lagaluga's conduct at the social club and his 
employment. The Full Bench accepted that reasoning. It was 
satisfied that the Commissioner had taken into account that 
the town involved was closed and it is a place where the 
company provides facilities which permit a pleasant and 
peaceful community life but where there are rules against 
fighting. It declined, however, notwithstanding that, to 
accept that the conduct was likely to have an adverse effect 
upon what it saw as the Company's desire to maintain 
security and efficiency. The point is clearly established that 
the test is whether there is sufficient distance from the 
conduct to the employment contract. Events of a similar 
nature were discussed by the Industrial Appeal Court in 
Acosta's Case, Robe River Iron Associates v. Australian 
Workers' Union (1987) 67 WAIG 320. In that Decision 
Brinsden J concluded that the Commissioner at first instance 
accurately discussed the appropriate law to be applied to 
establish the degree of misconduct which would justify 
dismissal and his conclusions could not be criticised. The 
Commissioner had referred to Laws v. London Chronicle 
(Indicator Newspapers) Ltd (1959) 1 WLR 698, the ratio of 
which is that to justify summary dismissal a single act must 
be such as to show the employee is repudiating the contract 
of service or one of its essential conditions. Also discussed 
was the potential liability of an employer in civil actions if 
that employer did not take action to protect employees from 
assaults by their work mates. Western v. Great Boulder 
Mines (1964) 112 CLR 30 was cited as a demonstration that 
a company may also be exposed to workers compensation 
claims. 

Similar issues were discussed by Fielding C in Cioc- 
carelli's Case (John Peter Cioccarelli v. Hammersley Iron 
Pty Ltd (1983) 63 WAIG 1105). The Commission there held 
that there was no sound basis in reason or precedent that 
misconduct to justify summary dismissal must be directly 
related to the workers calling. It is sufficient if the 
misconduct is connected with or effects the employer's 
business in some way. The Commissioner then went on to 
review a substratum of case law from this Commission 
which pointed to the conclusion that the Commission has 
consistently endorsed the action of employers who dismiss 
employees for assaulting others in or about the workplace 
whether in working hours or not. 

There is one other case which needs to be referred to 
because of the conviction of Bruce Green on assault charges 
arising from the incident. That is the potential for suggestion 
that there is some element of double counting being applied 
in these types of circumstances. The issue was discussed in 
a Decision of the Full Court of the Federal Court in a judicial 
review of the Federal Police Disciplinary Tribunal (1984) 
AILR 210 where the Court observed that if the Appellant 
in that case was charged with and convicted of the same 
unlawful assaults as were the subject of a disciplinary 
offense he would not face double jeopardy or be punished 
twice for the same offense. I understand this to mean that 
the issues of continuation of a contract of service and an 
alleged breach of the criminal law are "two proceedings 
essentially different in character and result". The above is 
a sufficient scan of the case law that I believe is appropriate 
for application in this matter. 

I now make my findings on the witness evidence. I heard 
from Bruce Green. It is sufficient to say that insofar as his 
evidence is concerned, that He claims to have no recollection 
at all of the incidents that occurred on the evening. His 
evidence is constructed from what he has been told by other 
people had happened. Therefore I must discount most of his 
evidence in chief. Under cross examination, though, he did 
make some important concessions. He said that he under- 
stood that RRIA has a policy that any person who assaults 
a person for scabbing would be subject to dismissal but more 
particularly the cross examination confirmed that his 
recollection of events on the night concerned were quite 
hazy. Insofar as John Green's evidence is concerned his 
evidence is directly contrary to that given by the Police 
Officer Senior Constable Forward who was called to give 
his views of the story that had been advanced by John Green. 
I find that the evidence John Green presented to the 
Commission amounts to a farrago of self serving statements 
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which I do not accept. There was evidence from a number 
of other persons, for instance, Mr Harris and Mr Robinson 
who were witnesses to the Wickham Club fray. I have no 
difficulty in accepting their stories. I accept the evidence of 
Mr Baker as I do that of Mr Bramley, Mr Baggs, Mr Hackett 
and Senior Constable Forward. Where the evidence of the 
other witnesses conflicts with that of the brothers Green, I 
accept the evidence of the other witnesses. 

I turn to my findings on the evidence. I find that John 
Green assaulted Mr R Bramley sometime before the night 
of the incident on the 20th of September 1991 at the 
Wickham Social Club. I find that the incident between Bruce 
Green and Messrs Bramley and Kapsia was instigated by 
Bruce Green upon him raising with Mr Bramley the 
allegation of John Green concerning an argument that he 
(John) and Mr Bramley had. On the evidence it appears that 
Bruce Green struck Mr Kapsia without warning and then 
assaulted Mr Bramley. That he used the words alleged by 
Mr Bramley concerning him being in Bruce Green's eyes, 
a scab, that he continued to use language of this nature when 
he assaulted Mr Baggs. I do not accept the evidence of John 
Green that he and he alone used the words. It is my view 
that John Greens evidence to this effect is designed and was 
intended to protect his brother from the repercussions of the 
use of the language which on Bruce Green's evidence were 
well known to him. 

It is also clear on the evidence that incident reports were 
made to RRIA as a result of the failure of the assaulted 
employees to attend for duty at their next shift and as a result 
of those reports, an inquiry was ordered. That inquiry took 
place at Pannawonica in a preliminary sense on the 
following Monday when Mr Baker, in effect, warned Bruce 
Green that an investigation was in train and that he could 
expect to become involved in it. That in due course took 
place and the statements of those involved, while not being 
presented to Bruce Green, were read to him and he became 
aware of their contents. He was also accompanied in the 
investigation by a person of his choice. The investigation 
gave him the opportunity to put his side of the story which 
was considered by RRIA at a senior level. However, the 
decision to dismiss was, and I accept Mr Baker's evidence 
on this point, his and his alone, he was the Line Officer 
responsible and he decided that on all of the evidence before 
him, that an employee in his section, Bruce Green, had been 
involved in an incident which was contrary to a RRIA policy 
which was known to him and was sufficiently gross to mean 
that the ultimate penalty should be applied. 

In issues of dismissals there are a number of matters 
which need to be considered insofar as fairness is concerned. 
First of all, even though it is not dispositive of the case, one 
needs to consider whether the termination was lawful or not. 
If it were unlawful it would not necessarily make it unfair 
but that it is lawful is a good indicator that it is. In this case 
there is no question that the termination was effected in 
accordance with the Award and properly so, applying the 
provisions of 6(2) and 6(3) of the Contract of Service 
Clause. The second point is that there was a proper 
opportunity to be heard and Bruce Green was given the 
chance to put all matters that he believed were relevant prior 
to the termination of the contact of employment. The 
procedure can not be called into question or tainted because 
of the preliminary interview on the Monday following the 
incident. I regard that interview as being of the nature 
described above. It was in fact a warning to Bruce Green that 
there was an investigation on foot and it gave him time to 
prepare whatever evidence he could to support his position. 
Unfortunately for him, of course, he claimed at those 
interviews and continues to claim before this Commission 
that he has no memory of the events. This is notwithstanding 
that some of his evidence purports to be of those events. 
However, I have made findings on that which I need not 
repeat. 

An important factor in the assessment of fairness is was 
the employee given the opportunity to be heard and on the 
evidence he was. The evidence also indicates that the 

potential outcome for Bruce Green was discussed by RRIA 
at senior level, Mr Baker took advice upon the possible 
outcomes and he considered other options. After considering 
those options he took the view that the good conduct of 
Bruce Green in the past was more than outweighed by his 
conduct in the current incident and therefore the application 
of the termination sanction was done on balance, taking into 
account the behaviour and the counter weighting good 
conduct. Mr Baker came down on the side that the behaviour 
was not offset by previous good conduct and on the evidence 
it appears he is entitled to do so. 

Finally, it is clear that if an employer relies upon a policy 
to affect a dismissal that the employee should be aware of 
the policy. The evidence of Bruce Green is clearly that he 
was. 

Questions of fairness aside, it is clearly the law in 
Lagaluga's Case (op cit), that there may be situations where 
conduct of an employee which would otherwise attract Jhe 
penalty of dismissal from an employer can in some 
circumstances not do so and that is when the conduct has 
sufficient distance from the contract of service. The 
evidence here shows a clear link between policy and the 
conduct and therefore the contract of employment and there 
is no relief to Bruce Green because the incident occurred in 
the Social Club at Wickham and not on the job site. The 
pronouncements of the Industrial Appeal Court in Acosta's 
Case (op cit) are also at point in this matter as is the question 
of potential liability to the Company in damages actions as 
also described in Acosta's Case. 

For all of the Reasons I have outlined above, the decision 
of RRIA to dismiss Bruce Green on the 25th of September 
1991 was not harsh or unfair and the application will be 
dismissed. 

Appearances: Mr K Trainer appeared on behalf of The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

Mr H Dixon of counsel, and with him Mr R Lilburne of 
counsel, appeared on behalf of Robe River Iron Associates. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 

and 

Robe River Iron Associates. 

No. 1624 of 1991. 

COMMISSIONER J F GREGOR. 

14 April 1992. 
Order. 

HAVING heard Mr K Trainer on behalf of The Australian 
Workers' Union, WA Branch, Industrial Union of Workers, 
and Mr H Dixon of counsel and with him Mr R Lilburne of 
counsel appeared on behalf of Robe River Iron Associates, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edward David Baxter 

and 
Burswood Resort Management Limited. 

No. 1381 of 1991. 
COMMISSIONER R.N. GEORGE. 

14 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application is before the 
Commission pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979. By it the Applicant, Mr Edward David 
Baxter, claims that he was unfairly dismissed from his 
employment as a croupier/dealer with the Respondent, 
Burswood Resort Management Limited. The Respondent 
denies that the Applicant was unfairly dismissed. 

The Applicant was dismissed from his employment on 4 
September 1991 for the following reasons stated on his 
notification of termination form. 

"Previous medical condition (back injury) could 
possibly be further exacerbated by dealing. Withheld 
information from application form." 

(Exhibit F) 
This information was included in the notice of termina- 

tion form after the Applicant had signed it. The evidence 
indicates, however, that the reasons stated on the form had 
been previously provided to the Applicant verbally. 

The facts and issues in this matter are relatively simple 
and for the most part undisputed. Shortly stated, they are as 
follows. 

On 18 December 1990, in response to a newspaper 
advertisement, the Applicant applied for a position of 
croupier with the Respondent. The application was made on 
a standard form provided by the Respondent which required 
answers to a range of questions on personal details and 
previous employment history (Exhibit 1A). In completing 
the form the Applicant deliberately provided answers he 
knew to be wrong or omitted relevant information. This 
occurred in the following areas. 

1. In the section requiring information of any workers 
compensation claims for injury or disease in the past ten 
years, the Applicant answered "none". This section was left 
blank when originally filled out by the Applicant and the 
word "none" was written in only when he was asked at the 
interview to complete that particular section. 

2. The section asking for details of any serious illness or 
injury was not completed. 

3. No reference was made by the Applicant to his army 
service when providing details to the following question 
under the heading of "Employment History". 

"Please provide details in date order of previous 
positions held, commencing with the most recent 
position. All times must be accounted for, including 
periods of unemployment." 

In response to this question, the Applicant recorded three 
periods of employment identified as having occurred 
between 1980/86, 1986/88 and November 1988 to 13 
September 1990. There was no mention of army service 
which, according to a detailed "Resume" submitted on 
behalf of the Applicant as Exhibit 4, occurred in 1986. The 
actual period of service was confirmed by the Applicant to 
be from July 1986 to 9 October 1986 when he was medically 
discharged. 

During the Applicant's period of army service he suffered 
a back injury which required him to spend some 51 days in 
hospital and resulted in 1987 in the acceptance by the 
Department of Defence of a claim by the Applicant under 
the Commonwealth Employees Rehabilitation and Compen- 
sation Act 1988. 

The application form for employment with the Respon- 
dent was signed by the Applicant and dated 18 December 
1990 under the following acknowledgement. 

"I acknowledge and declare that the abovemen- 
tioned particulars are complete and accurate in every 
detail. I also understand that should any information 
that I have provided be found to be false or misleading 
my contract of employment may be instantly termi- 
nated without notice." 

(Exhibit 1A) 
On lodging his application, the Applicant was given a 

short interview and sometime later undertook what was 
described as an examination conducted by the employer in 
chipping and maths. Having passed that examination, the 
Applicant was again interviewed and required to undertake 
a medical examination arranged through the Human 
Resource Department of the Respondent. The medical 
examination consisted of a series of questions asked by the 
examining doctor and a physical to determine his fitness for 
the work involved. Again the Applicant deliberately 
concealed his injury suffered while in the army by answering 
"no" to the question "do you have pain in the back or 
joints", and by answering "yes — tonsillectomy — age five" 
to the question "any other injury etc.". He also answered 
"nil" to the question "medical attention (past years)" and 
"previous work related claims". The form used to record 
this information was signed by the Applicant and dated 11 
January 1991 under the following declaration and authorisa- 
tion. 

"I hereby declare that to the best of my knowledge 
and belief the statements given by me above are true 
and correct and I have not withheld any information. 
I authorise the medical examiner and any other medical 
practitioner, hospital or institution to disclose any of 
my medical details which may be requested by the 
employer or its representative." 

(Exhibit IB) 
The section of the medical form in which the examining 

doctor recorded the results of the physical examination 
identified no skeletal problems and concluded that the 
Applicant was fit for the position applied for. 

The information in the application for employment form 
and the confidential medical report is taken into account by 
the Respondent in assessing an Applicant's suitability for 
employment, although in some instances written applica- 
tions made without utilising the application for employment 
form are accepted. If the information not provided by the 
Applicant had been known to the Respondent it may have 
resulted in the requirement that he undertake further medical 
examination (transcript page 92) and more than likely would 
have resulted in a decision not to employ him (see for 
example transcript pages 75/76, 83, 85, 91/92, 98, 106 and 
109). 

On completion of the medical examination, the Applicant 
attended a four week training school run by the Respondent 
and on 13 March 1991 was appointed as a casual croupier. 
On 17 June 1991, the Applicant was appointed to the 
permanent staff and he continued to work as a croupier until 
the date of his termination on 4 September 1991. During that 
time the Applicant had no time off due to his back injury. 

On 2 September 1992, the Applicant approached a Ms 
Lisa Ward, the personnel officer employed by the Respon- 
dent, because he had problems with swelling in his feet and 
was wanting time off work. During his discussions with Ms 
Ward he informed her that he had been medically discharged 
from the army because of a back injury he had suffered, that 
he would require time off in the future to attend court in 
connection with a negligence claim against the army in 
relation to the injury, and that he may also require time off 
for an operation on his back. 

The evidence of Ms Ward in respect of this, which was 
not disturbed under cross-examination, was as follows. 

"—Mr Baxter said that he had had two injured discs 
in his back that had happened while he was in the army 
and that he had —he had actually been medically 
discharged from the army. He hadn't put it on his 
application form and he was quite concerned about that 
because he realised that the casino would find out about 
it shortly. One of the reasons he —he was concerned, 
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he said that he would have to have between 5 and 7 
days off to attend —because he was taking the army to 
court because of medical negligence and he would have 
to have time off for that court appearance. He also said 
to me that he was having trouble with this feet swelling 
and he — he believed that it was because of his back and 
he was going to his specialist and he may have to have 
time off for a back operation and all of these things he 
was concerned about and that's why he had to come to 
me." 

(transcript pages 70/71) 
As a result of this Ms Ward spoke to the Personnel 

Manager. They in turn spoke with Ms Anne Alexander 
(Occupational Health Co-ordinator), who arranged a meet- 
ing between herself and the Applicant for the following day. 
The Applicant informed Ms Alexander about the circum- 
stances relating to his past medical history. He revealed to 
Ms Alexander that he had been suffering ongoing pain and 
discomfort in his back and legs and was experiencing 
swelling of the feet. 

I note at this point that the evidence of the Applicant as 
to what he told Ms Ward and Ms Alexander about pain 
suffered in performing his work was not clear. During 
examination in chief, the Applicant said: 

"—Well I had problems with my legs. They were 
swelling and I was a bit worried about them and I 
wanted time off but (inaudible) didn't know whether 
they would give it to me so I went to Lisa Ward and 
I wanted to have a quiet talk to her and I explained my 
situation to her plus, with the case with the army, I was 
told I'd more than likely face going to court before 
Christmas, which has not happened..." 

(transcript pages 16/17) 
The evidence revealed the possibility of time off for two 

separate reasons—because his legs were swelling and 
because of an impending court case. Under cross-examina- 
tion on the same point, the Applicant maintained that the 
reference to the need for time off because of his legs related 
to his concern to confirm whether the problem related to a 
bee sting suffered some time earlier, or to his back injury. 
However, his responses in the following excerpts from 
transcript on this point were less than convincing. 

"I want to concentrate on the talk you had with the 
occupational health and safety nurse. I put it to you her 
name is Anne Alexander. Does that ring a bell with 
you?—Yeah, that's better. 

Can you tell the commission what you discussed 
with Miss Alexander when you had the interview with 
her?—I can't remember word to word but it was 
discussed about my back injury and my doctors. 

Did you advise Miss Alexander that you had two 
prolapsed lumbar discs?—Yes. 

And that this injury was caused during your 
employment with the Australian Army?—Yes. 

And that you were in fact taking legal action against 
the army for that injury?—Yes. 

Did you give any explanation as to the cause of your 
ongoing leg problem which you had been exhibiting 
prior to all this?—I think I honestly said to her about 
the bee sting. 

Did she agree or disagree with that advice that you 
gave her?—I can't remember. 

I put it to you that whilst you were talking about your 
leg injury and the bee stings you actually admitted to 
Miss Alexander that you didn't really think that it was 
the bee sting but you didn't want to tell the nurse about 
the back injury?—Well, at the time, from when I first 
received the injury I had no problem with my right leg 
so I didn't really know what it was because I never had 
any problem with my right side. 

Did you tell the occupational health and safety nurse 
that you didn't believe that the bee sting was causing 
your problem but rather you didn't want to reveal the 
true nature of your discomfort through the injury with 
the army?—I can't remember. 

I put it to you that the occupational health and safety 
nurse, Miss Alexander, questioned you for some time 
and I'm instructed that in response to some of the 
questions you revealed that you were constantly having 
considerable discomfort 3 to 4 hours into every shift of 
work?—With my right foot, yes. 

And that furthermore, you admitted that the discom- 
fort was worse when you were carrying out the 
operation of chipping?—I can't remember." 

(transcript pages 31/32) 
"And you, during your employment, exhibited some 

discomfort over a reasonably lengthy period —as from 
May through to August and probably beyond — relating 
to some pain in your foot which you believed was 
caused by a bee sting?—Yeah. 

And you've admitted that you get pains in your back 
when you are chipping at the roulette table?—For a 
long period, yes. 

But you deny that this has anything to do with your 
previous injury suffered with the army?—Yes. 

But nonetheless you agree that the injury you 
suffered with the army is a serious injury?—A serious 
injury, you mean? 

Yes?—Yeah. " 
(transcript page 36) 

This contrasted with the evidence of Ms Ward (see 
transcript pages 70/71 and 78) and Miss Alexander (see 
transcript pages 85, 89/90 and 90/91) that the Applicant did 
not attribute his problems to the bee sting and had told them 
that for some time he had been having trouble with his back, 
legs and feet, that he would be seeing his specialist and that 
it was likely he would require an operation. 

On balance, I find the evidence of Ms Ward and Ms 
Alexander in this area to be preferred and the findings of fact 
as to what was said to them by him reflects that preference. 

After having spoken with the Applicant, Ms Alexander 
reported what had occurred to Mr P. Arbuckle, Director of 
Games. Later that same day, Mr Arbuckle spoke with the 
Applicant and informed him that he was to be suspended 
with pay, pending a full inquiry into the matter. The inquiry 
involved discussions between Mr Arbuckle, Ms Alexander 
and the Respondent's Industrial Relations Manager. Ms 
Alexander advised Mr Arbuckle that the previous injury 
suffered by the Applicant was likely to be exacerbated by 
the work he was employed to perform. The Industrial 
Relations Manager advised that the actions of the Applicant 
in providing false information and failing to answer 
questions posed on the job application form completed and 
signed by him, were considered to be fraudulent. TTie inquiry 
also considered whether, in the light of the medical history 
of the Applicant then revealed, there was any possibility of 
providing alternative employment. It was concluded that 
this was not an option. 

The following day the Applicant was called in from home 
to Mr Arbuckle's office where he was asked for his 
resignation. When that request was refused, the Applicant 
was dismissed with payment in lieu of notice and other 
entitlements under his contract of employment. 

The Applicant did not deny at any stage in ;the 
proceedings before the Commission that he had set out to 
hide from the Respondent the fact of his previous injury and 
workers compensation claim. His actions in doing this were 
said to have been influenced by the advice of others and was 
only taken after he had received an opinion from his doctor 
that he should pursue the employment opportunity with the 
Respondent. The opinion provided by the doctor was 
confirmed in a Statutory Declaration submitted to the 
Commission. In that Statutory Declaration, the Applicant's 
doctor said he had recommended that the Applicant pursue 
the employment opportunity "in view of his inability to 
perform manual type occupations" (Exhibit 2). The statu- 
tory declaration also stated that the Applicant's orthopaedic 
surgeon had expressed a similar view. 
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In his evidence in chief, the Applicant explained the 
reasons for his deception in the following way. 

"Can you tell the commission why you undertook 
the actions that you did?—Well, the reason I didn't tell 
the casino was everybody that I tried to get a job with 
I told about my back and I got the same answer all the 
time. It was "We'll get back to you," and they never 
got back, so I was that desperate I decided I wouldn't 
tell anyone about my back and I'd take the chance that 
I'd get a job, because I was that desperate and I needed 
a job badly. 

Did you believe your back would fail you?—No, 
because after speaking to the doctor his opinion was 
that I would be able to handle that type of work. I 
thought, "Well, if he thinks I'm capable of doing that 
sort of work" — and I honestly thought I was—I didn't 
think I had any worries." 

(transcript page 16) 
While the Applicant conceded that he deliberately set out 

to deceive the Respondent in relation to his medical history 
and knowingly signed false declarations in relation to that 
matter, this had to be viewed, in the submission of Mr 
Trainer, in the light of the fact that he had an honest belief 
that his medical history would not have adverse implications 
for the Respondent, that he did not at any time conceal the 
identities of his doctors and that he had volunteered the 
information previously concealed to his employer. 

It is against these facts that Mr Trainer for the Applicant 
submits that the Commission is entitled to conclude that the 
Respondent has not satisfied the test set out by the Industrial 
Appeal Court in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital 
Service and Miscellaneous, W.A. Branch (1985). The 
relevant passage referred to by Mr Trainer in that case is 
found in the decision of Brinsden J. where he cited with 
approval McKeon J. in Western Suburbs District Ambu- 
lance Committee v. Tipping ([1957] AR NSW 273) and 
Walsh J. in North West County Council v. Dunn (129 CLR 
247) and then observed — 

" ...the question to be investigated is not a question 
as to the respective legal rights of the employer and the 
employee but a question of whether the legal right of 
the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right." 

(65 WAIG 385 at 386) 
In summary, Mr Trainer submitted 

• The test to be applied is set out in the Undercliffe case 
(supra). 

• The matter has to be determined in the light of its 
particular facts. 

• The law gives the master the right to terminate the 
employment of a servant on discovering the servant to be 
guilty of fraud but is not bound to exercise that right. 

• There is no evidence to suggest that the Respondent 
would be liable for any re-occurrence of an earlier 
compensable injury or that the earlier injury might make 
it any more likely that a new injury would occur. 

• The Applicant does not deny giving false information in 
his application for employment and during his pre- 
employment medical examination in order to conceal 
from the Respondent certain aspects of his medical 
history. 

• The Applicant's actions were not intended to adversely 
affect or impose any liability on the Respondent and were 
motivated by a desperate desire for work. 

• The Applicant satisfied himself that he was medically fit 
to perform the work involved and had not suffered any 
lost time due to his injury. 
Mr Trainer submitted the Statutory Declaration earlier 

referred to from the Applicant's doctor (Exhibit 2) and a 
letter from the Department of Defence (Exhibit 4) as support 
for the contention about the Applicant's fitness to do the 
work for which he was employed. 

In opposing the application, Mr Jones for the Respondent 
employer submitted that while there is no legal requirement 
for a prospective employee to voluntarily reveal his past, 
that situation is far different from a situation where a 
prospective employee fails to truthfully answer questions 
which go to matters upon which the prospective employer 
might rely in the selection process. In the matter now before 
the Commission, Mr Jones says the situation is of the latter 
sort and that had the Respondent known of the Applicant's 
previous medical history it would not have employed him. 
Further, it was submitted that on proper inquiry the 
Respondent was convinced the Applicant had suffered 
discomfort and pain from his back injury over a period of 
time prior to September 1991. It was as a result of the 
combination of these factors that Mr Arbuckle, acting on the 
advice of the Respondent's Occupational Health Co- 
ordinator and Industrial Relations Manager, decided to 
terminate the services of the Applicant. 

In addressing the principles to be applied in determining 
matters such as the one now before the Commission, Mr 
Jones referred to the decision of Coleman CC. in C. Sharplin 
v. Western Australian Meat Commission (71 WAIG 3318). 
While the circumstances in the Sharplin case are distin- 
guishable from those in this matter, the authorities reviewed 
by Coleman CC. therein are said by Mr Jones to support the 
contention that the action of the Respondent in terminating 
the Applicant's employment for the reasons given was not 
harsh, unjust or unreasonable. In addition to the authorities 
reviewed by Coleman CC., Mr Jones drew the Commis- 
sion's attention to the decision of the South Australian 
Industrial Court in Appeal Session in Bottrill v. James 
Hardie and Co. Pty Ltd ([1975] 42 SAIR 711). By a majority 
the Court in Appeal Session in that matter upheld the 
decision of Olsson J. at first instance, a decision reviewed 
at some length by Coleman CC. in Sharplin's case. 

Having examined the facts and the authorities as they 
relate to those facts, the situation as I comprehend it is as 
follows. 

The Applicant failed to disclose to the Respondent facts 
relating to his medical history despite having been asked 
specific questions designed to illicit such information. This 
was done because the Applicant believed that if the 
information was known to the Respondent he would not be 
employed. Before pursuing this course,, the Applicant 
inquired of his doctors whether he should pursue the 
particular employment opportunity in question and was told 
that he should. This could not, however, be construed as a 
proper medical opinion as to his fitness to do the specific 
work involved. In fact the Affidavit signed by the 
Applicant's doctor (Exhibit 2) stops well short of any 
indication that such was the case, as can be seen from the 
following extract. 

"I recommend that he pursue this employment 
opportunity in view of his inability to perform manual 
type occupations. Mr Baxter had a history of back 
problems with an L5/S1 disc protrusion." 

(Exhibit 2) 
There was no evidence that the Applicant's doctor had 

examined or was familiar with the physical requirements of 
the work the Applicant was required to perform. Further, 
while the letter from the Department of Defence states that 
"Specialist medical evidence indicates that Mr Baxter is fit 
to perform the duties of a croupier" (Exhibit 3), there was 
no evidence to establish the basis upon which the writer was 
able to make such a statement. 

Had the Respondent been aware from the application for 
employment form (Exhibit 1A) or from the confidential 
medical report (Exhibit IB) of the truth of the Applicant's 
medical history at the time his application was being 
considered, it is apparent from the evidence that he would 
in all probability have either not been employed or would 
have been referred for a further medical opinion before a 
decision was finally made. 
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The obligation on a prospective employee to provide 
information to a prospective employer is examined in an 
article "The Employee's Right to Silence" (57 ALJ 607), 
wherein it is noted: 

" "A prospective employee is frequently asked 
questions either on an application form or in an 
interview. False answers given in response to such 
questions can render the person liable to dismissal if 
he is employed and the truth emerges. Such dismissal 
will be justified if the falsity was material to the making 
of the contract (MacPhee v. Simpson [1910] 10 SR 
N.S.W. 786), or, again if it manifests an absence of the 
warranted degree of skill." 

The article goes on to conclude: 
"The prospective employee is not obliged to 

disclose past faults or derelictions unasked. However, 
the failure to disclose some factor which may amount 
to a lack of fitness for the position applied for may 
justify subsequent dismissal, but not for failure to 
disclose per se; dismissal in that circumstance would 
be justified on the basis of incompetence or breach of 
the employee's implied warranty of skill." 

Clearly the circumstances of this case come within the 
circumstances first described above. 

The question of a prospective employee's right to silence 
and an associated question raised by a claim that a 
widespread policy of employers requiring details of medical 
histories rendered people with a history of injuries virtually 
unemployable, were questions addressed by the South 
Australian Court in Appeal session in the Bottrill case 
(supra). In that matter, Bleby P. said: 

"When the Respondent company discovered the 
facts concerning the earlier injury, the appellant was 
dismissed and the reasons stated for the dismissal was 
that he had made a false declaration in the medical form 
and that it was not the company's policy to continue 
in employment persons who were incapable of per- 
forming the work required of them. 

Mr Harrison, for the appellant, did not seek to 
dispute the correctness of the findings of fact which the 
learned trial judge made. His attack was broadly based 
in two ways. 

First, he asserted that the now (he claimed) wide- 
spread policy of employers requiring medical histories 
rendered people with a history of injuries virtually 
unemployable. This assertion (the truth of which I have 
no reasons either to believe or disbelieve) may, if 
accepted, give rise to a social problem of some 
magnitude. But the problem exists at a point of time 
prior to the employment, not at the point of time at 
which a dismissal from that employment takes place 
and it would be a problem for Parliament, not the Court, 
to resolve." 

(supra at 714/715) 
While having sympathy for the position in which the 

Applicant in the proceedings before this Commission says 
he finds himself in attempting to gain employment with his 
medical history, I nevertheless agree with the observations 
of Bleby P. and adopt his proposition that the problem is one 
for the Parliament and not for the Court to resolve. 

On the second of the two questions referred to, Bleby P. 
went on to say: 

"Mr Harrison stressed that the contract of employ- 
ment is not one uberrimae fidei, as was pointed out in 
Neale v. Namco Industries (S.A.) (a decision of Judge 
Olsson 41 S.A.I.R. 632. Mr Harrison complained that 
the learned trial judge "wrongly cast upon the 
applicant a duty to disclose his pre-employment state 
of health to a would be employer". The fact that the 
contract is not one uberrimae fidei merely means that 
there exists no obligation to volunteer information 
about one's medical history; but Mr Harrison appeared 
to take the matter further and to suggest that in view 
of the social problem involved a prospective employee 
was entitled to withold (sic) information even if 
specifically asked for, thereby deceiving his employer 

and gaining for himself employment which he would 
not otherwise have had. 

I have some difficulty in finding words strong 
enough to express my inability to acquiesce in any such 
double dealing course. It will be an evil day when the 
Courts find it possible to countenance what would 
amount to nothing less than fraudulent misrepresenta- 
tion." 

(supra at 715) 
Stanley J., in agreeing with the decision of Bleby P., said 

in relation to the same matter: 
"As the contract is not one uberrimae fidei, there is 

no obligation on a workman to volunteer information 
to his prospective employer but, in my opinion, if a 
prospective employer requests information relative to 
the employment situation from a prospective employee 
with the intent that the prospective employer will use 
such information to decide whether to employ the 
workman or not, then the employee runs the risk, if he 
gives false or misleading information to his prospective 
employer, that the employer in ascertaining that he has 
been deceived in a material manner pertinent to the 
work situation may well decide to dismiss the 
employee on this ground. I think it would require very 
exceptional circumstances which, in my opinion, do 
not exist in this case, before this Court would judge a 
dismissal by the employer on this ground to be either 
harsh, unjust or unreasonable." 

(supra at page 734) 
O'Loughlin J., dissenting, did not differ on the principle 

referred to above but came to a different conclusion to the 
learned trial judges' findings as to the facts. 

The assertion of Mr Harrison addressed and rejected by 
Bleby P. in Bottrill's case is on all fours with the proposition 
argued on behalf of the Applicant in the matter now before 
the Commission and I respectfully adopt the learned judges' 
reasoning as authority for a finding in that the dismissal of 
the Applicant was not harsh, unjust or unreasonable in the 
circumstances. Support for such a decision is also found in 
the reasons of their honours O'Loughlin J. and Stanley J.. 

The decision in Bottrill's case went on to consider the 
question of whether a "legislative policy" arose from a 
reading of specific sections of the Industrial Conciliation 
and Arbitration Act 1972, and the Workmens' Compensa- 
tion Act 1972, in relation to the right of an employer to 
dismiss an employee whilst the latter is in receipt of 
"workmens' compensation". That question is not relevant 
to the matter now before the Commission. 

In concluding, there is one further matter upon which it 
is necessary to comment. In Bottrill v. James Hardie and Co. 
Pty Ltd at first instance (42 SAIR 322) Olsson J. made the 
following comment: 

" ...I would hasten to make the point that it will not 
be every incorrect statement which could possibly 
justify an employer seeking to terminate a relationship 
merely because of the incorrectness of the information 
supplied. 

It may well be that, in a particular set of circum- 
stances, the accuracy of relevant information proferred 
(sic) as a base for negotiating a contract of employment 
is so minor or irrelevant that it would be totally 
unreasonable to uphold a termination based upon it. 

Equally, it is not difficult to envisage situations in 
which, albeit on the basis of initial incorrect informa- 
tion supplied to an employer, a workman is employed 
and remains employed by employer for a significant 
period without any problems. The stage could well be 
reached at which it becomes quite unreasonable for an 
employer to then purport to terminate a contract of 
employment on the basis of the initial incorrect 
information because of the long history of satisfactory 
employment with no problems arising." 

(42 SAIR at 335) 
On the evidence before the Commission, I am satisfied 

that in the short time that the Applicant was in the employ 
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of the Respondent, he suffered pain and discomfort from his 
back injury. While there was some conflict in the evidence 
as to whether the discomfort occurred because of a bee sting 
received by the Applicant or because of his back injury, 1 
am satisfied on the balance of probabilities that it was in fact 
the latter. On the preferred evidence of Ms Ward and Ms 
Alexander, the Applicant admitted at the time he revealed 
his medical history that he was having problems arising 
from his back injury and would likely require an operation. 
In these circumstances the Applicant is not entitled to the 
consideration referred to in the passage from Olsson J. 
above. 

For all of the reasons set out herein, I find that the 
Applicant was not unfairly dismissed by the Respondent and 
the application will be determined by an Order of dismissal. 

Appearances: Mr K. Trainer appeared on behalf of the 
Applicant. 

Mr D. Jones appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edward David Baxter 

and 
Burswood Resort Management Limited. 

No. 1381 of 1991. 
COMMISSIONER R.N. GEORGE. 

14 April 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr D. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby Orders — 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm David Burden 

and 
National Permanent Management Services Pty Ltd. 

No. 1587 of 1991. 
COMMISSIONER C.B. PARKS. 

3 April 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner.) 

THE COMMISSIONER: The matter before me is a claim 
pursuant to section 29(b)(i) of the Industrial Relations Act 
1979 (the Act), in which the applicant, Mr Burden, claims 
that he was unfairly dismissed by the respondent on 6 March 
1991. 

Both parties request that the Commission hear and 
determine, as a preliminary issue, whether the application 
should be allowed to proceed to further hearing because of 
the lapse of time between the date of termination and the 
filing of the application. 

The Notice of Application was filed in the registry of the 
Commission on 10 October 1991. No Declaration of Service 
appears on the file of the Commission. A Notice of Answer 
to each particular of the claim was filed with the registry of 
the Commission on 23 October 1991, thereby indicating 

service was effected. The respondent denies that Mr Burden 
was unfairly dismissed and also states that — 

"(T)he period of time which has elapsed since the date 
of dismissal renders it inappropriate that the applicant 
should be reinstated." 

On 25 November 1991 the Commission received corre- 
spondence from the agent acting for Mr Burden. It requested 
that the application be listed for hearing. That request caused 
the Commission to hold a conference of the parties on 
12 December 1991 to ascertain whether there existed a 
possibility for resolution of the dispute by conciliation. At 
the conclusion of the conference the parties had not resolved 
their differences. The respondent submitted that the matter 
of delay in the applicant commencing his action should by 
listed and heard as a preliminary issue. No firm position was 
adopted by the applicant but a request was made that the 
applicant be granted the opportunity to consider the matter 
further. The parties were directed to confer and advise the 
Commission in order that a hearing might be appropriately 
programmed. 

On 30 January 1992, the Commission, not having heard 
from either party, corresponded with their agents for the 
purpose of programming the hearing of the matter. By letter 
dated 6 February 1992, the agent for the applicant replied 
thereto and indicated that the parties wished to proceed and 
have the Commission hear and determine the matter of delay 
as a preliminary issue. It was duly listed and heard on 3 April 
1992. 

It is argued for Mr Burden that the delay in filing this 
application to remedy the alleged unfair termination of his 
services is justified because of his circumstances at the time. 
Events which occurred several months prior to, and 
subsequent to, the date of termination are said to have 
caused him anxiety and stress to the extent that he was 
unable to manage his affairs. Thus he did not file this 
application claiming unfair dismissal and reinstatement in 
his previous employment until October 1991, seven months 
after the event. 

Mr Burden testified that at the time of termination he 
believed the respondent acted unfairly and he therefore 
sought advice from an officer of the Federated Clerks' 
Union. That advice, he says, was that he should prepare a 
written statement of the matters relevant to the termination 
of his employment. This he did not do immediately. The 
applicant says the circumstances and events of the time 
precluded him from doing so until shortly prior to the date 
that his application was filed in the registry of the 
Commission. 

On the other hand, the advocate for the respondent argues 
that the Commission should, as a matter of equity, apply the 
doctrine of Laches. In support thereof he referred to several 
decisions of this Commission. 

It is argued that the lapse of time between the date of 
dismissal and the date of lodging of the application is so 
great that it is unreasonable to expect the respondent to be 
required to defend the allegations made. In addition it is said 
that the date of filing of the application is so far removed 
from the cause that it no longer constitutes an industrial 
matter. Therefore jurisdiction does not lie with the Commis- 
sion to hear and determine the merits-of the matter. 

It is apposite to refer to Laches as it is defined within the 
volume 'Words and Phrases Legally Defined' (2nd edition, 
page 123) wherein it states that a court of equity refuses its 
aid to stale demands and that the plaintiff in equity is bound 
to prosecute his claims without undue delay. It is said, 
however: 

"But in every case if an argument against relief which 
otherwise would be just is founded upon mere delay 
that delay, of course, not amounting to a bar by any 
statute of limitations the validity of the defence must 
be tried upon the principles substantially equitable." 

The Act does not prescribe any time limit upon an 
application of the nature presently before the Commission 
under s.29, thus there is no bar by statute. 
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As correctly submitted to the Commission, it is bound by 
s.26 of the Act to act according to equity, good conscience 
and the substantial merits of the case. The matter before me 
currently is a matter to be tested in equity. 

I am satisfied from all that I have heard that Mr Burden 
has suffered a number of traumatic experiences, shortly prior 
to the termination of his employment and for a period of 
several months thereafter. 

I accept that virtually three days after the date his services 
terminated he fell into a state where he did not act 
responsibly and in his best interests, and that situation 
continued for a substantial period of time. Although not said 
outright, the applicant implies that he was mentally 
incapable of making sound decisions thereafter and that such 
is evident because he did not act as would be expected of 
a competent person. No medical evidence was lead to 
substantiate this view that he was impaired to the degree that 
it was beyond him to make a responsible decision. 

Mr Burden did not immediately act on the advice from 
the Union and commit to writing matters relevant to his 
termination. He says that he attempted to produce a 
statement but did not readily achieve that result, a situation 
which he says was exacerbated by the failure of his 
computer facilities. There has been nothing put to the 
Commission to establish that Mr Burden was incapable of 
handwriting whatever detail was necessary, or alternatively, 
arranging for a statement to be produced on his behalf. The 
statement of particulars attached to the application has 
ultimately been produced in a handwritten form. 

During the period between termination and the lodging 
of his application, the applicant received telephone calls 
from officers representing the respondent in relation to the 
repayment of moneys loaned to him. On those occasions he 
took the opportunity to indicate to those officers that he did 
not accept that the termination of his employment had been 
fair. That leads me to conclude— Firstly, that Mr Burden 
was able to undertake lucid and reasoned discussions with 
the officers involved. Secondly, notwithstanding this ca- 
pablility he did not at any time initiate a contact with the 
respondent during that period, nor did he seek the aid of the 
Union, or any other authority, or any person that may have 
assisted him to commence the prosecution of a challenge to 
the termination by application to the Commission. Although 
Mr Burden expressed to the officers the view that his 
services were unfairly terminated and thereby registered a 
complaint, he did no more than that. He took no positive 
action to try and remedy his plight. In the absence of any 
response from the respondent, or action to further the matter 
through Union representation or assistance, an avenue was 
always available through this Commission and could have 
been utilised. Mr Burden was clearly aware that he was 
entitled to action his complaint before the Commission. He 
says that had he known there was a time limit thereon, in 
the context of the present challenge based on the lapse of 
time, he would have done things differently. 

The foregoing leads me to conclude that the applicant was 
sufficiently capable of conducting his affairs to the extent 
that he was able to initiate, or cause the initiation of an 
application to the Commission, shortly after termination. He 
did not perceive a compelling need to do so and thus he 
allowed seven months to pass before instituting proceedings 
aimed at achieving his reinstatement in employment. Mr 
Burden was conscious of the delay, but not motivated to act. 

The advocate for the respondent referred the Commission 
to the Reasons for Decision in matters; V.A. Dissidomino 
v. Bactate Pty Limited (70 WAIG 2414), M.C. Johnston v. 
Wesfarmers Ltd (70 WAIG 2434), and D. Bradford v. 
Greater Union Screen Entertainment Pty Ltd (71 WAIG 
754). Therein it was held, in circumstances not dramatically 
different to this case, that those applications should be 
dismissed, based either entirely or partly upon the failure by 
the applicants to act with expedition.For the foregoing 
reasons it is appropriate that I dismiss this application. It is 
therefore unnecessary to determine the question of jurisdic- 
tion, additionally so, because of the limited argument 
thereon. 

72 W.A.I.G. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr P.G. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm David Burden 

and 
National Permanent Management Services Pty Ltd. 

No. 1587 of 1991. 
COMMISSIONER C.B. PARKS. 

10 April 1992. 
Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Connelly 

and 
Edith Cowan University Student Guild. 

No. 126 of 1992. 
COMMISSIONER G.L. FIELDING. 

30 April 1992. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: The Commission has before it an 
application brought pursuant to section 29(2)(b) of the 
Industrial Relations Act 1979 seeking to recover from the 
Respondent a sum in the order of $1,584 being, as the 
Applicant claims, the value of removal expenses in 
transferring from Canberra to Perth to take up employment 
with the Respondent as its Education Research/Media 
Officer based at the Churchlands campus. In addition, he 
claims the sum of $478.00 being the return air fare from 
Canberra to Perth for the purposes of being interviewed on 
behalf of the Respondent, which interview led to his 
appointment to the post. 

The issue involved in these proceedings is quite simple, 
but regrettably there is a significant conflict in the versions 
of the respective parties giving rise to the claim and hence 
they have found their way to the Commission in an 
endeavour to settle the matter. 

The Applicant claims that he saw an advertisement in 
"The Sunday Times" in July 1991 calling for applications 
to fill the post. He responded to that advertisement and made 
application for appointment to the post. He says that not long 
after that, on or about 22 July, he was telephoned by the 
Respondent's then President, Mr Clarke, who told him to be 
in Perth for an interview at 9.00 a.m. on the following 
Friday, 26 July. 

The Applicant also says that Mr Clarke asked him to 
organise a ticket and said that the Respondent Guild would 
reimburse him in due course. The Applicant arranged for 
that ticket and then attended the interview, which subse- 
quently proved to be successful. He was told of his success 
before he returned to Canberra following his interview. He 



72 W.A.I.G. we: IT! 1159 

says that on that occasion Mr Clarke, when advising him of 
the salary to be paid, offered to pay his removal expenses. 

After the Applicant returned to Canberra he gave notice 
to terminate employment with his then current employer. At 
the same time, or the day following, he sent a fax to Mr 
Clarke setting out his estimate of the removal costs, one 
estimate being slightly more than $1,500, the other being 
slightly more than $1,800, and saying in an accompanying 
letter that he would be prepared to accept the lesser sum. He 
says that a few days later he telephoned Mr Clarke to see 
if he had received the fax and to say that he would take up 
his appointment on 12 August. 

He says that Mr Clarke on that occasion informed him that 
he had received the fax and said words to the effect that the 
estimates were "fine" with him. Shortly thereafter he came 
to Perth and began work, he says, on 13 August. On his 
arrival to Perth he says he raised the question of the payment 
of his air fare and removal expenses with Mr Clarke. Mr 
Clarke's reply, he says, was that there might be a delay in 
paying, but it would be done at the time that the terms of 
his written contract, then being prepared, were signed. 

The Applicant says that he raised the matter again later 
with Mr Clarke, who told him that it would be best to wait 
for the forthcoming Guild elections. The evidence is that Mr 
Clarke lost his post as Guild President at those elections. 

The Applicant says that he next took the matter up with 
Mr Clarke's successor. That person was in office for only 
a matter of weeks and apparently he did nothing about it. 
The Applicant says that he then took it up with the 
Respondent's Acting President. That person likewise agreed 
to look at the matter but did nothing about it. Finally the 
Applicant took the matter up with the Guild's current 
President. She later telephoned him, on or about 30 January 
this year, to say that the Respondent denied the claim. 

The Respondent's version is that it denies that there was 
ever a contract in the terms alleged. Mr Clarke has given 
evidence and says that the question of payment of the air 
fares for the initial interview was never raised by the 
Applicant until after the Applicant had been appointed to the 
post in question. The question of the removal expenses was 
raised at the same time. Mr Clarke testified that the first he 
heard of the matter was when the Applicant rang him from 
Canberra shortly after returning from Perth. He says he told 
the Applicant that he (Mr Clarke) would have to see the 
claims and to raise the matter with the selection committee 
and the Guild Council since he did not have authority to 
incur expenses of that nature on the part of the Guild. 
Moreover, he says that the Applicant accepted that he would 
have to get the authority of the Guild Council, which 
authority, it is clear, was never forthcoming. 

He says that the matter was only once thereafter raised 
with him by the Applicant. On that occasion he told the 
Applicant that the matter, in effect, had been rejected. 

That, in essence, is a brief resume of the position of the 
respective parties. I do not proposed to go into it in any 
further detail because no useful purpose would be served. 
The issue is, as the Applicant has so rightly said in his 
closing address, really a dispute on the facts. 

So far as there is a conflict in the evidence, and there is 
a substantial conflict in the evidence, I unhesitatingly accept 
Mr Clarke's evidence as being the more reliable. Not only 
did he appear the more resolute, he was far less hesitant and 
vague about the matter than was the Applicant. I am simply 
not satisfied, on balance, that Mr Clarke at any stage ever 
indicated that the air fares or the removal expenses would 
be paid as the Applicant asserts. Rather, I am inclined to the 
view that after he was appointed the Applicant raised the 
matter with Mr Clarke who invited him to submit a claim 
for the approval of the relevant committee, which approval 
was declined. 

The Applicant carries the onus to show that there was a 
contract in the form and of the nature he claims. In my view 
he has fallen a long way short on the evidence of having 
done that. 

The Applicant says that there is some circumstantial 
evidence to support his story in that he came to Perth and 
underwent the interviews. That might be so, but equally I 

find quite credible Mr Clarke's assertion that he was not 
prepared to authorise any payment of money of this kind, 
given the unhappy history that the Respondent has had with 
its loss of funds through Western Women. I can only say that 
in giving his evidence on that matter, Mr Clarke appeared 
to be full, frank and open and I am simply not satisfied that 
the circumstantial evidence, if it be that, is very helpful to 
the Applicant on this occasion. 

In any event, I might say, even if there was a contract in 
the terms in which the Applicant asserts, as to which I am 
far from convinced was the case, the Applicant clearly has 
not adduced any evidence of the expenses which he claims, 
other than the air fare. Indeed, it seems odd that in his 
evidence-in-chief he was unable to identify where it was that 
he incurred the accommodation expenses, as was clearly the 
case. 

For those reasons, the Applicant's claim ought to be 
dismissed and I intend to so order. 

Appearances: The Applicant appeared in person Mr P.G. 
Brunner appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Connelly 

and 
Edith Cowan University Student Guild. 

No. 126 of 1992. 
COMMISSIONER G.L. FIELDING. 

30 April 1992. 
Order. 

HAVING heard the Applicant in person and Mr P.G. 
Brunner on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Katherine Emma De Berner 

and 
Parcae Pty Ltd as trustee for Parcae Unit Trust t/a Perth 

Finance & Insurance Services. 
No. 1447 of 1991. 

COMMISSIONER A.R. BEECH. 
3 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant to 
section 29(b)(ii) of the Act by the Applicant for contractual 
benefits denied, specifically 12 days' annual leave, and 
"termination pay being l/12th of ten days 17/8/91 — 30/8/ 
91", giving a gross amount of $988.17. The claim is denied 
by the Respondent and the matter was listed for hearing. 
When the matter came on for hearing the Applicant tendered 
a number of statutory declarations in support of her claim. 
The Commission drew the parties' attention to regulation 86 
of the Industrial Commission Regulations which for present 
purposes requires any declaration or affidavit to be filed with 
the Registrar before being used in proceedings and except 
where otherwise provided they are to be served on the other 
party to the proceedings not less than 24 hours before the 
time fixed for the hearing. This regulation was not observed. 



1160 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

and the Respondent took issue with the contents, or some 
of them, of the statutory declarations. The Respondent asked 
for and has been granted an adjournment to enable it to 
summons the makers of the statutory declarations to attend 
resumed proceedings and be subject to examination. In 
granting this request, which was made after the completion 
of the Applicant's case and after the Respondent had put the 
substantial part of its case, the Commission indicated to the 
parties that it would take the opportunity of providing 
Reasons for Decision on the material put before the 
Commission so far. This is done for two reasons: firstly, 
both the Applicant and the Respondent are appearing on 
their own behalf and are unaware of the procedures of the 
Commission. Secondly whilst the issue, and the only issue, 
before the Commission is the claim of the Applicant for the 
untaken annual leave and corresponding termination pay- 
ments, it has become apparent to the Commission from the 
proceedings that there are other matters at issue between the 
parties which are not of an industrial nature. The Commis- 
sion is not prepared to have these proceedings used for a 
purpose other than the purpose of the industrial matter that 
is before the Commission. 

It is necessary to approach this matter from the very 
beginning. A matter may be referred to the Industrial 
Relations Commission by an employee claiming that he/she 
has not been allowed by his employer a benefit, not being 
a benefit under an award or order, to which he/she is entitled 
under his/her contract of service (section 29(b)(ii)). Ms De 
Berner's task therefore is five fold: 

(1) She must show that she is an employee. 
(2) She must show that the matter referred is an 

industrial matter. 
(3) She must show that she was entitled to a benefit 

under a contract of service. 
(4) She must show that her employer had not allowed 

her that benefit. 
(5) She must show that the benefit is not one under 

an award or order of the Commission. 
In this case the evidence of the Applicant and the 

Respondent, both of which were given under oath, reveals 
a number of agreed facts. The Applicant commenced with 
the Respondent as a receptionist/secretary on the 17th 
August 1989. Her employment terminated on the 30th 
August 1991. Thus far, the Commission is satisfied that the 
Applicant was an employee, and that the claim she has 
referred is an industrial matter, and indeed it is not argued 
otherwise. 

The Applicant claims that she was entitled to the two 
matters claimed ie payment for annual leave untaken upon 
termination, and a termination pay in the manner she has 
claimed. This is disputed, at least to some extent by the 
Respondent. 

The Commission concludes from the evidence that there 
was not a written contract of employment as between the 
parties when the Applicant commenced employment. The 
Commission is also satisfied that such conditions of 
employment as were in operation did not change throughout 
the period of the Applicant's employment, notwithstanding 
some re-structuring of the company during that period. In 
relation to Ms De Berner's contract of employment, both the 
Applicant and the Respondent have proceeded on the basis 
that the Applicant's employment was not covered by an 
award or order of the Commission. Clearly, if the matters 
claimed by Ms De Berner in this application are matters 
contained within an award or order of the Commission, then 
Ms De Berner's action against the Respondent lies in the 
Industrial Magistrate's court, not within the Industrial 
Relations Commission (s.29(b)(ii); s.82, s.83 of the Indus- 
trial Relations Act). It is also important to note that even 
though the Applicant and the Respondent may well be 
proceeding, and may have proceeded when Ms De Berner 
was employed, on the basis that an award or order of the 
Commission did not apply to Ms De Berner's employment, 
an award or order may in fact apply, in which case the award 
or order overrides any agreement reached between Ms De 
Berner and the Respondent to the extent of any inconsis- 
tency between the award and order on the one part, and any 

purported agreement reached between the parties on the 
other (s.l 14). 

Ms De Berner relies upon a statutory declaration made by 
Karen Patricia Payne (exhibit 1) to support her contention 
that she was entitled to the matters that she has claimed. 
Given that the Respondent has stated that it does not accept 
the contents of the statutory declaration, and wishes to 
summons Ms Payne to give evidence as to the contents of 
her statutory declaration, the Commission does not rely 
upon it as such other than to draw the attention of the parties 
to the following. The statutory declaration itself states in 
part that Ms Payne employed Ms De Bemer on behalf of the 
company in consultation with the directors who agreed that 
her conditions of employment would be based on — 

"the Clerks (Finance Companies) Award which 
briefly included the following: 

1. 20 days annual leave entitlement for each one year 
of continuous service; 

2. 10 days sick pay entitlement per annum...; 
3. Termination pay to be calculated as follows: any 

unused annual leave; plus l/12th of normal gross 
earnings from the date of anniversary of employment 
until date of termination; less the applicable termina- 
tion tax". 

The reference v/ithin the statutory declaration to an award 
is presumably a reference to the Clerks (Credit and Finance 
Establishments) Award No. 16 of 1952 as amended and 
consolidated. Two issues arise. Firstly, that award applies 
to workers employed as clerks in any credit and finance 
establishment being an establishment where finance is 
arranged and/or extended to individual persons and/or 
bodies corporate for the purchase of goods (clauses 4 and 
5). The Commission does not have evidence before it 
regarding the nature of the operations of the Respondent, and 
is unable to conclude thus far whether or not this award 
applied to Ms De Berner's employment. It may have done. 
Equally, it may not. If it did, and that is a matter of fact to 
be determined, then to the extent that the award provides for 
the matters claimed in these proceedings, the Industrial 
Relations Commission does not have the jurisdiction to deal 
with this claim that Ms De Bemer has made. 

Secondly, the statutory declaration states that the condi- 
tions of employment would be based upon the Award which 
include the matters set out above. Whilst that award does 
contain a provision for the payment on termination of any 
unused annual leave (clause 11(4)), it is not immediately 
apparent to the Commission that the award does contain the 
termination payment as alleged. If that is so, and Ms De 
Berner's conditions of employment so far as is relevant were 
based upon matters included in the award (as per exhibit 1), 
what effect does this finding have upon Ms De Berner's 
claim that the termination payment was indeed part of her 
contract of employment? In other words, if her conditions 
were indeed based upon the award and the award does not 
contain a termination pay provision, that would appear to be 
the end of the matter given the applicant's task set out in 
point (3) above. 

The problems facing the Applicant do not end there. Both 
parties have approached the Commission on the basis that 
Ms De Berner's employment was not covered by an award. 
If the Commission accepts for the moment that that is so, 
the next hurdle to be overcome is the General Order which 
prescribes annual leave for employees who are not covered 
by awards of the Commission. Both parties were unaware 
of this General Order when it was drawn to their attention 
by the Commission during the proceedings. A copy of it is 
enclosed with these reasons for decision for the information 
of the parties. To the extent that Ms De Berner's claim is 
to be paid for annual leave not taken upon termination, then 
that appears to be provided for by virtue of the Order (see 
clause 5). Once again if that is so, the Commission does not 
have the jurisdiction to grant Ms De Berner's claim, it being 
a matter properly for an Industrial Magistrate. 

If the Commission assumes that neither the award nor the 
Commission's General Order in fact applied to Ms De 
Berner's employment, then the Commission observes as 
follows. The evidence seems clear that Ms De Bemer was 
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entitled to four weeks' annual leave per year. It would be 
unusual if this was not the case, but in any event the 
evidence clearly shows that Ms De Berner had been granted 
four weeks' annual leave plus a further two weeks' annual 
leave in advance earlier in her employment when she 
travelled overseas. It is also customary for untaken annual 
leave to be paid to an employee on termination, provided 
that the termination was not for misconduct. In this case, Ms 
De Berner's termination was in accordance with her contract 
of service, assuming weekly hire and she having been given 
one week's notice of termination by the employer. The 
termination was not a summary termination for misconduct, 
but apparently due to the Respondent not being able to 
continue to afford to employ Ms De Berner, coupled with 
a perception of disloyalty on its part about her. Further, the 
Respondent's evidence during the proceedings is that the 
Respondent was prepared to pay some pro rata annual leave, 
but an amount of four days only, in the eyes of the 
Respondent, the balance of the eight days in the Applicant's 
claim having been paid in lieu of sick leave at an earlier 
time. From this, the Commission concludes that from the 
actions of the Respondent, it was part of the applicant's 
contract of employment that proportionate annual leave 
untaken on termination would be paid to her, and that it has 
not been so paid. 

The Respondent does not admit that the termination 
payment claimed by the Respondent was ever part of Ms De 
Berner's contract. 

The Commission is unable to progress this matter further 
on the evidence and material produced thus far. These 
Reasons for Decision have been made available to the 
parties to allow them an opportunity to understand the 
approach of the Commission to the claim and to provide an 
indication to them of the issues which may require their 
attention upon the resumption of the proceedings. 

Appearances: The Applicant on her own behalf. 
Mr G. Cockburn on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Katherine Emma De Berner 
and 

Parcae Pty Ltd as trustee for Parcae 
Unit Trust t/a Perth Finance 

& Insurance Services. 
No. 1447 of 1991. 

COMMISSIONER A.R. BEECH. 
23 April 1992. 

Further Reasons for Decision. 
THE COMMISSIONER: This matter was the subject of 
Reasons for Decision on the 3rd March 1992. For present 
purposes, it is sufficient to note that the basis of the claim 
and some of the issues which arise in relation to it have been 
set out in detail in those earlier Reasons, and it is not 
proposed to repeat them here. 

Following the distribution to the parties of the Reasons 
for Decision, the applicant requested that the proceedings be 
re-listed, and this was done on the 9th April 1992. Ms K.P. 
Payne, who had made the Statutory Declaration which 
became exhibit 1, was summoned and gave evidence. Both 
parties then made brief closing submissions and the 
Commission reserved its decision. 

The first claim of the applicant is payment for 12 days' 
untaken annual leave. In the Reasons for Decision, the 
Commission drew the parties' attention to the question of 
the source of the applicant's entitlement to annual leave. The 
source of the entitlement will be either from an award of the 
Commission, or in the absence of an award, from the 
Commission's General Order which prescribes annual leave 

for employees who are not subject to an award of the 
Commission. It is not necessary for the purposes of the 
annual leave claim to decide whether or not an award issued. 

In either case, the applicant's entitlement to annual leave 
is not a matter which can be referred to the Commission 
pursuant to s.29(b)(ii) of the Act, and accordingly that part 
of the claim is struck out for want of jurisdiction. 

The other matter claimed as a denied contractual benefit 
is a termination payment. The respondent denies that there 
was any termination payment applicable. The Commission 
turns therefore to the evidence produced. Ms Payne gave 
evidence under oath. She was employed by the respondent 
company between June 1989 and June 1990. Her evidence 
is that she was responsible for both the interview and 
selection of Ms De Berner, and for her conditions of 
employment, both of which formed a recommendation from 
her to the directors of the company. Her evidence is that her 
recommendations were accepted. As to the condition of 
employment claimed, Ms Payne's evidence is that the 
conditions of employment were based upon her interpreta- 
tion of the Clerks (Credit and Finance Establishments) 
Award. From the Commission's understanding of that 
award, the termination payment claimed by the applicant is 
not contained within the award. The Commission is required 
to interpret Ms Payne's evidence as being that she 
understood that there was such a termination payment. 
Further, she says that when she terminated, she was paid that 
termination payment, and that it was her understanding that 
others who terminated were similarly paid the termination 
payment. 

The respondent company makes the point that if this 
evidence is correct, then in its opinion, it is curious that the 
award rate did not apply, and neither did the annual leave 
loading, to Ms De Berner's employment. 

The Commission is to decide the matter according to 
equity, good conscience and substantial merit. It must have 
facts before it in order to determine the issue. For an issue 
to be established as a fact, it must be established during the 
proceedings, or if in dispute, there must be sufficient before 
the Commission to allow it to determine the fact in issue. 
In this case, evidence was given by Ms Payne. She was 
responsible for recommending the conditions of employ- 
ment of the applicant to the respondent. Her direct evidence 
is that those conditions of employment included the 
termination payment claimed by the applicant. 

In giving evidence for the respondent, Mr Cockburn is 
unable to say that the termination payment was definitely 
not a condition of Ms De Berner's employment. At best his 
evidence is that he was not an administrator, and was 
unaware of the specific conditions of employment of the 
applicant. 

The Commission was not shown any administrative 
records of termination payments, and whilst the Commis- 
sion understands the submissions were made that certain 
records are missing, there is no documentary evidence to 
assist the Commission in this matter. 

There is no apparent reason why Ms Payne's evidence 
ought not be accepted. It was subject to cross-examination 
and such a condition of employment is not so inherently 
improbable. Clearly the weight of the evidence is that it was 
a term of the applicant's employment that there would be 
a termination payment as described, and it is not possible 
on the evidence to conclude otherwise. 

The evidence of the applicant is that this benefit has not 
been paid, and accordingly the claim is made out. 

An order will therefore issue requiring the respondent to 
pay to the applicant an amount of $64.17. The application 
in all other respects is dismissed. 

Appearances: The applicant appeared on her own behalf. 
Mr G. Cockburn on behalf of the respondent. 



1162 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Katherine Emma De Berner 

and 

Parcae Pty Ltd as trustee for Parcae 
Unit Trust t/a Perth Finance 

& Insurance Services. 

No. 1447 of 1991. 

COMMISSIONER A.R. BEECH. 

12 May 1992. 
Order. 

HAVING heard Katherine Emma De Bemer on her own 
behalf and Mr G. Cockburn on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That the respondent company shall within 21 days 
of the date hereof pay to the applicant an amount 
of $64.17. 

2. That the application otherwise be dismissed for 
want of jurisdiction. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Faye Harrison 

and 

Rosalie Wittenoom trading as Design Aids. 

No. 234 of 1992. 

COMMISSIONER G.L. FIELDING. 

13 April 1992. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: The Applicant brings these pro- 
ceedings pursuant to section 29(b)(ii) of the Industrial 
Relations Act 1979 claiming the total sum of $7,278.66 net 
of tax as and by way of denied contractual benefits. That 
sum is said to be comprised of $3,907.75 gross for unpaid 
wages, $5,647.64 gross for unpaid holiday pay and a total 
sum of $1,365.86 for superannuation contributions deducted 
but for which no benefit was given. 

The Respondent has filed an Answer admitting that the 
holiday pay is due as claimed and likewise that the 
superannuation deductions are due as claimed, but question- 
ing the quantum of the Applicant's claim with respect to 
wages. The Respondent has not appeared before the 
Commission to advance its Answer but by its Answer pleads 
that it does not have the capacity to meet the amounts 
claimed in any event and suggesting that if the Applicant 
was to bide her time she may well be paid all or some of 
the moneys in question. 

The Applicant gave uncontradicted evidence and I accept 
it in toto. She impressed me as being a truthful witness and 
I see no reason why her evidence should not be accepted. 

Her evidence is that she commenced employment with 
the Respondent firm late in November 1986 performing 
secretarial work. It appears that the business of the 
Respondent is the provision of secretarial services to others. 

She says that towards the latter stages of her employment 
she went for weeks without remuneration because the 
Respondent apparently did not have the money to pay her. 
She says that she was paid her salary in dribs and drabs. She 
has tendered to the Commission a computer print-out of the 
last two financial years showing the moneys that were due 
to be paid in that period and what she was paid. I accept that 
that accurately records the position as it relates to the 
moneys due and paid to the Applicant and discloses that she 
is indeed entitled, as she says, to the wages she has claimed 
in her Notice of Application, less the net sum of $222.16 
being for three days' work. 

The claim for that sum arises because the Applicant says 
that in the first week of her employment, though she worked 
for five days, she was only paid for two. She argues that she 
ought now be paid for those three days and clearly that is 
the case, but the claim has been made on the basis that she 
be paid for those three at the rate of pay applicable when 
she left her employment. As she rightly acknowledged under 
questioning from the Commission, that is not the proper way 
to look at the matter. She is entitled to be paid for three days 
at the rate of pay applicable for the first week. Unfortunately 
for her, she cannot accurately recall what that was, either in 
gross or net terms, and she has, in the circumstances, agreed 
to abandon that part of her claim. 

In light of what she has otherwise said and in light of the 
Respondent's admission in its Answer, I am satisfied that 
the Applicant has made out her claim on the evidence. 
Taking off the sum I have mentioned, namely $222.16 net, 
she would be entitled to a total net sum of $6,254.71 and 
that, I might say, takes into account that since the application 
was instituted, she has received the sum of $800.99 from the 
Respondent. Quite properly that sum must be taken into 
account. 

Appearances: The Applicant in person. 

No appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Faye Harrison 

and 

Rosalie Wittenoom trading as Design Aids. 

No. 234 of 1992. 

COMMISSIONER G.L. FIELDING. 

13 April 1992. 
Order. 

HAVING heard the Applicant in person and there being no 
appearance on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $6254.71 as and by way of a benefit denied her under 
her contract of employment with the Respondent. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Noel William Ryan 

and 
Coles Myer Ltd t/a Coles Supermarkets. 

No. 1264 of 1991. 

and 

Joyce Sweeting 

and 

Coles Myer Ltd t/a Coles Supermarkets. 

No. 1276 of 1991. 

and 

Keith Frederick Coppin 

and 

Coles Myer Ltd t/a Coles Supermarkets. 

No. 1277 of 1991. 

COMMISSIONER O.K. SALMON. 

10 April 1992. 
Reasons for Decision. 

THESE are three applications made pursuant to s.29(b)(ii) 
of the Industrial Relations Act 1979 and heard jointly by 
consent. The Applicants are Mrs Joyce Sweeting, Mr Keith 
Frederick Coppin and Mr Noel William Ryan. 

The Applicants were retrenched by Coles Supermarkets 
on 31 July 1991 after having served that Company for 11, 
21 and 16 years respectively. In fact their retrenchments 
were among 516 retrenchments, nationally, as part of a plan 
to increase the efficiency and profitability of Coles' national 
operations. Of the 516 persons retrenched, nationally, 368 
were employees whose terms and conditions of employment 
are not regulated by awards, and referred to as management 
employees. In Western Australia 22 employees were 
retrenched, 17 of these were management employees. 

Mrs Sweeting and Mr Coppin received no prior notice of 
retrenchment from Coles, and they first became aware of 
their fate when paid out on 31 July 1991. I think it goes 
without saying that Coles re-organisation plans and the 
resulting retrenchment of 516 employees would be an event 
that was planned over some time, but the oral evidence 
together with the material tendered in the proceedings as 
exhibits M13, M14 and M15 is evidence of a planning 
period as well as the competitive trading circumstances of 
the supermarket sector of the national retail trading industry. 

Upon retrenchment Mrs Sweeting was paid out as 
follows: 

Gross payments 

$ 
A. Make up pay 82.94 
B. Redundancy 4,376.54 
C. Payment in lieu of 

notice 2,188.27 
D. Annual leave 1,448.63 
E. Long service leave 4,175.22 

Total 12,271.60 

and her retrenchment pay was said to be based on the 
standard prescribed for retrenched employees under the 
Metal Trades (General) Award. 

Mr Coppin and Mr Ryan were paid according to 
prescription applied to management employees decided 
upon by Coles head office. Retrenched management 
employees are paid according to the following instruction 

as set out in a circular to State Personnel Managers dated 
25 June, 1991: 

"NON-AWARD EMPLOYEES 
REDUNDANCY PAY FORMULA 
4 weeks in lieu of notice PLUS: 

Under Over 
45 Years 45 Years 

4 week's pay plus 1 week 1.5 weeks 
for each year com- (max 35 (max 52 
pleted weeks) weeks) 

This formula meets the minimum award require- 
ments up to the 4 year service mark and then improves 
for each additional year of service. 

The above formula should be viewed as having a 
minimum total payout of three months with a maxi- 
mum of twelve months." 

Mr Coppin who had 21 years service and was 48 years 
of age was paid according to this formula thus receiving 36 
weeks redundancy pay in a total pay out as follows: 

Gross payments 
$ 

A. Make up pay 0.00 
B. Redundancy 26,066.08 
C. Payment in lieu of notice 3,137.58 
D. Annual leave 4,358.83 
E. Long service leave 6,661.33 

Total 40,223.82 
Mr Ryan's total payments including entitlements under 

the same formula was: 
Gross payments 

$ 
A. Make up pay 0.00 
B. Redundancy 18,566.15 
C. Payment in lieu of notice 4,022.67 
D. Annual leave 1,216.08 
E. Long service leave 12,875.63 

Total 36,680.53 
Each of the Applicants was paid full superannuation 

entitlements in addition to the above amounts. But in 
addition to these total amounts each now claims: 

$ 
Mrs Sweeting 18,586.48 
Mr Coppin 50,852.55 
Mr Ryan 43,090.12 

and support for these additional amounts is said to be found 
in decisions of the Victorian Industrial Relations Commis- 
sion in Coleman's case (1988 AILR, 474) and Bunnett's 
case (1989 AILR, 356). 

In Coles opinion these claims are totally unjustified 
because the payments in lieu of notice and for retrenchments 
already paid to the Applicants are fair by comparison with 
the metal industries standard payments of the Australian and 
State Industrial Commissions. Support for this opinion is 
said to be found in the decisions of the Full Bench of the 
Australian Commission in Australian Wool Selling Brokers' 
Employees Federation, Wool Brokers Staff Association 
Print J7312 and the Western Australian Commission in 
Gandy Timbers Pty Ltd vs. The Forest Products, Furnishing 
and Allied Industrial Union of Workers, WA (71 WAIG 
2757) per Sharkey P. and Coleman CC. at p2760. However, 
Coles primary objection to the Applicants' claims is that 
there is no express provision in the Applicants' contracts of 
service upon which claims can be based, and also because 
a term cannot be implied in these contracts of service the 
claims must be dismissed. In other words the requirements 
of s.29(b)(ii) are not met. 

BP Refinery Pty Ltd vs. Hastings Shire Council, 52 ALJR 
20 at 26 and Simons vs. Business Computers 65 WAIG 2039 
are relied on by Coles amongst other authorities on the 
subject of implied terms. But Coles also argues that the 
payments in lieu of notice and for retrenchments made to 
the Applicants are ex gratia payments and if they are such 
payments it seems to me that Coles argument against 

(10 weeks' salary) 

(5 weeks' salary) 
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implied terms would be considerably enhanced, perhaps it 
would be insurmountable. 

Coles says that terms essential to the success of the 
Applicants' claims cannot be implied because they are not 
necessary: the contracts of service are efficacious without 
such terms and they certainly do not go without saying. 
Furthermore, Coles contends that such terms would not have 
been contemplated at the time the contracts were entered 
into. While Coles concedes that Mrs Sweeting and Mr 
Coppin were retrenched without prior notice that fact is not 
a consideration in these proceedings, it says, because these 
are not cases of unfair dismissal. 

IMPLIED TERMS 
The decision of the Full Bench in Simons vs. Business 

Computers was delivered in 1985 and I think its influence 
at the present time and into the future is doubtful in all cases 
concerning implied terms in contracts of service because of 
recent developments on the subject. The decision of Deane 
J. in Hawkins vs. Clayton 62 ALJR 241 at 253 and 254 is 
an authority in point. In fact the authors of the Law of 
Employment, Third Ed. Law Book Company Limited 1990, 
at page 85 refer to Deane J's decision in Hawkins to 
illustrate a difference in approach to implying terms in a 
contract which upon its face is complete and one where the 
parties have left most of the terms of the agreement to be 
inferred or implied. It is said that in the second kind of 
contract the five tests laid down in the approach referred to 
in BP Refinery Pty Ltd vs. Hastings Shire Council 52 AUR 
20 at 26 cannot be automatically applied. Deane J. in 
Hawkins is quoted: 

...considerations of what is 'reasonable', necessary 
to give business efficacy to the contract 'and so obvious 
that it goes without saying' may be of assistance in 
ascertaining the terms which should properly be 
implied in the contract between the parties. There will 
not. however, be the need or the justification for the law 
to refuse to imply any imputed term which does not 
clearly satisfy all such requirements. (Hawkins at p253) 

Deane J. went on at p254 to refer to a passage from the 
decision of the House of Lords in Lister vs. Romford Ice and 
Cold Storage Co Ltd [1957] AC 555 at p576 and then 
observed as follows: 

Quite apart from the difficulty to which Viscount 
Simonds referred in the above citation from Lister, 
there are sound reasons for resisting the temptation to 
attempt to formulate a precise mechanical test for 
determining what terms, if any, should be implied in 
a case where the parties have not sought to spell them 
out. Such a precise mechanical test would introduce an 
element of inflexibility which would be likely to lead 
to injustice in the circumstances of particular cases and 
would preclude proper observance of Lord Tomlin's 
sensible admonition "so to balance matters that 
without violation of essential principles the dealings of 
men may as far as possible be treated as effective and 
that the law may not incur the reproach of being the 
destroyer of bargains": see Hillas & Co Ltd v. Arcos 
Ltd (1932) 43 Lloyd's L Rep 359 at 364. The most that 
can be said consistently with the need for some degree 
of flexibility is that, in a case where it is apparent that 
the parties have not attempted to spell out the full terms 
of their contract, a court should imply a term by 
reference to the imputed intention of the parties if, but 
only if, it can be seen that the implication of the 
particular term is necessary for the reasonable or 
effective operation of a contract of that nature in the 
circumstances of the case. That general statement of 
principle is subject to the qualification that a term may 
be implied in a contract by established mercantile 
usage or professional practice or by a past course of 
dealing between the parties. 

The authors of The Law of Employment also pose the 
question: "Are the terms implied as a matter of business 
efficacy or in applying the officious bystander test to be 
determined at one fixed point of time, the time of entry into 
the contract?" In providing an essentially negative answer 
to that question the authors refer to British authorities 

including Jones vj. Associated Tunnelling Co Ltd [1981] 
IRLR 477 at 480-481 and Mears vs. Safecar Securitv Ltd 
[1982] 3 WLR 366 at 383 per Stephenson LJ (CA). They 
also refer to Labour Law, Text and Materials (2nd Ed., 
1984), Davies and Freedland, pp297ff. They say (p87): 

The case is interesting first because it shows that the 
law will, in the absence of agreement, imply some term 
about job mobility. To that extent, there is an 
implication of a term implied by law. But the term to 
be implied in a particular case will depend on the facts. 
The case is also of interest as it demonstrates that the 
actual performance and conduct of the parties will be 
relevant to determining the nature of the rights and 
duties between parties to the contract. (Mears and 
Safecar Security Ltd) It moves away from the static 
view of the contract of employment which sees "the 
formation of contractual terms as an instantaneous and 
static process, complete as soon as the contract is 
made." (Labour Law, Text and Materials) (my 
emphasis) 

In my opinion the passages from the decision of Edwards 
AP in Simons that are essential to the success of Coles' 
argument on the subject of implied terms are those as 
follows found at 65 WAIG 2040: 

Although it is admitted that the appellant surren- 
dered the enjoyment of a holiday to enrol in the course, 
and could reasonably expect compensation for that 
loss, the evidence falls short of permitting me to 
comfortably conclude that the respondent would have 
spontaneously agreed to the term relied upon by the 
appellant if when the bargain was struck the parties had 
turned their minds to the question. 

Unless that assumption can be safely made, there is 
no room for the implication of such a term (see 
principle 3 of the portion of the judgment in BP 
Refinery cited with approval by Mason J together with 
his reference to the requirement that "with implication 
the term is one which is presumed that the parties 
would have agreed upon had they turned their minds 
to it"), (my emphasis) 

Clearly the Acting President does not take his considera- 
tion of the circumstances in Simons beyond those that would 
have arisen at the time the contract was made. That approach 
means an employee engaged by a business in a classification 
not subject to regulation by an award or industrial agreement 
whose work is equally vital to the success of the business 
as the work of other employees whose conditions of 
employment are formally prescribed, could not claim 
contractual entitlement to annual leave, including pro rata 
annual leave, sick leave, overtime premium rates, weekend 
penalty rates or any other award entitlements, notwithstand- 
ing the wage he/she receives is no greater than that 
prescribed for comparable though not identical award 
classifications of employees employed by the business and 
during the period of employment he/she has been allowed 
such conditions, ostensibly as ex gratia benefits. And, more 
than that, this employee could not claim entitlement to 
retrenchment pay in the event of the business closing or 
limiting its operations through adverse economic circum- 
stances even though comparable employees have such an 
entitlement by reason of award conditions. If this employee 
had been a long term employee engaged at a time when 
award conditions pertaining to retrenchments were unusual, 
if not unknown, there could be no suggestion at all that 
"when the bargain was struck the parties had turned their 
minds to the question" of retrenchment payments. At the 
very least it would have to be said that it would have been 
extremely unlikely that the parties would have done so and 
according to the approach followed by Edwards AP in 
Simons and concurred in by Collier SC and myself as 
members of the Full Bench, no term regarding retrenchment 
payments could be implied. 

In Gregory vs. Philip Morris (1988) 80 ALR 455 the 
Federal Court was required to determine whether the unfair 
dismissal provisions of the Federal Metal Industries Award 
constituted a condition of the contract of service between the 
parties when "obviously, the requirement was not a 
condition of the contract as at the date of its formation" 
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because "the contract long antedated the insertion into the 
award of cl 6(d)(vi)." (Wilcox and Ryan JJ at p478). There 
was no evidence of any express agreement between Gregory 
and Philip Morris incorporating the terms of the award as 
they might be from time to time into their contract of 
employment, but it seemed to their Honours that there were 
two bases upon which it could be said the award terms were 
included. The second basis was that an agreement to that 
effect ought to be implied. On this point their Honours said 
at p479: 

There is certainly no evidence that anything was said 
about the grounds on which his employment might be 
terminated or the period of notice of termination to be 
given on either side. Yet the parties did intend to create 
a contract of employment under which each would 
undertake obligations towards the other. At the time 
there was in existence an industrial award governing 
the industry in which Gregory was to be employed and 
which conferred benefits upon persons working in his 
proposed classification. That award contained a de- 
tailed and comprehensive code of rights and obliga- 
tions including a prescription headed "Contract of 
Employment" which provided, inter alia, for termina- 
tion of employment by a week's notice on either side 
subject only to a right in the employer to dismiss 
summarily any employee for malingering, inefficiency, 
neglect of duty or misconduct.... We cannot doubt that, 
if at the time of the interview which led to his 
employment, Gregory and the interviewer had been 
asked whether it was intended that the award would 
govern the terms of the contract into which he and 
Philip Morris proposed to enter, subject to any express 
agreement as to terms more beneficial to Gregory, each 
would have unhesitatingly answered in the affirmative. 
Moreover, each would have known that industrial 
awards are subject to frequent variation. Each would 
have affirmed an intention that variations of the award 
should operate automatically to vary the contract of 
employment accordingly. 

In BP Refinery (Westernport) Pty Ltd v. Hastings 
Shire Council (1977) 16 ALR 363; 52 AIJR 20 at 26 
the majority of the Judicial Committee of the Privy 
Council identified five conditions which must be 
satisfied before a term may be implied into an 
agreement: "(1) it must be reasonable and equitable; 
(2) it must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract 
is effective without it; (3) it must be so obvious that 
'it goes without saying'; (4) it must be capable of clear 
expression; (5) it must not contradict any express term 
of the contract." It seems to us that each of these 
conditions is met in the present case. There can be no 
question about conditions (1), (4) and (5). As to 
condition (2), the position would. appear to be that, 
absent an implied term incorporating into the contract 
of employment the provisions of the award as they 
might be from time to time, the contract would lack 
content on matters as fundamental, and important to 
both parties, as hours of work and wages and the 
grounds and notice on which the contract could be 
terminated. 

(my emphasis) 
See also the commentary on implied terms in the light of 

Gregory vs. Philip Morris in The Law Of Employment 
(supra) at pp88 and 502. 

It appears that Philip Morris was bound by the award in 
question, but the implication of the necessary terms in the 
contract was not dependent upon that fact. However, the 
result of importing the terms of the award, terms that vary 
in the course of time, is that the Court will not be limited 
to considering the intentions of the parties "at one fixed 
point in time, the time of entry into the contract." (The Law 
of Employment, supra). Furthermore, it seems to me from 
the remarks of Wilson and Ryan JJ that that which is 
efficacious (necessary) in a contract of service may be 
defined as that which is fundamental and of importance to 
both parties to the contract. 

Returning to the hypothetical example in dealing with the 
decision of the Full Bench in Simons (supra), the retrench- 
ment pay that is an entitlement of employees whose 
employment is regulated by award or industrial agreement 
is an entitlement associated with the "grounds" and process 
of terminating employment in particular circumstances. And 
these circumstances are generally considered to deserve 
special consideration because "...it is fair to say that the 
community in general has a different attitude regarding the 
rights of employees and the corresponding duties of 
employers when employees lose their employment through 
structural change and economic downturn on the one hand, 
and when employment is lost through reasons of miscon- 
duct, negligence, incompetence, non-punctuality, absentee- 
ism or any of the other reasons that signify that dismissed 
employees have contributed to their own misfortune." 
(Gandy Timbers Pty Ltd vs. The Forest Products, Furnishing 
and Allied Industrial Union of Workers, WA 71 WAIG 2757 
at 2761 per Salmon C.). The policy expressed in a particular 
piece of legislation may be looked upon as a reflection of 
the community's attitude regarding the subject matter of the 
legislation under consideration. There is legislation now 
operative in Western Australia and other States of the 
Commonwealth for the purpose of preventing discrimina- 
tion in employment. It should be noted that such legislation 
is a reflection of the fundamental anti discrimination policy 
set out in International Labour Organisation Convention No. 
Ill concerning discrimination in the workplace. That 
convention has been ratified by Australia. The crucial aspect 
of the policy contained in that convention for the purpose 
of my present observations is that with respect to terms and 
conditions of employment having application to employees 
of the same employer the only justification for different 
treatment between employees is when the different treat- 
ment is in consideration of the inherent requirements of 
different jobs. Necessity, then, in the case of employees 
without award retrenchment entitlements who are employed 
by the same employer together with employees of similar 
status but who have award entitlements of that kind, might 
well go without saying when the term to be implied in a 
contract of service concerns the reasonable and equitable 
measure of payment associated with an employee's termina- 
tion of employment through retrenchment. It would be a 
term made necessary for implication by public policy. 

But whereas a term must be necessary before it will be 
implied in a contract of service, it must also be reasonable 
and equitable. The term 'reasonable' is capable of definition 
by considering the meaning of its opposite, 'unreasonable' 
as given by Jenkinson J in Gregory vs. Philip Morris at p457, 
and "understood in the sense which it has come to bear in 
many legal contexts when applied in characterisation of 
human conduct." 'Unreasonable', in that sense, according 
to his Honour, is "failing to conform to a course of conduct 
which a reasonable person would, in the judgment of the 
tribunal of fact, have adopted in all the circumstances." 
What is reasonable, according to his Honour, requires 
determination "by reference to moral values and prudential 
considerations current in the community, of what the 
tribunal of fact thinks a reasonable employer in the 
circumstances would have decided to do at the time when 
the Respondent terminated the appellant's employment." 
Since Gregory vs. Philip Morris concerned an unfair 
dismissal the circumstances obviously differ from those in 
the present case; but it is the sense in which the term 
'unreasonable' is given meaning by his Honour that seems 
to me to be the important consideration, and that sense is 
wholly appropriate in the circumstances of this case. In my 
opinion the term 'reasonable' as used in the compound 
expression 'reasonable and equitable' is to be determined in 
the same way as described above: whilst having regard for 
moral values and prudential considerations in the commu- 
nity. 

The term 'equitable' derives from 'equity' and 'equity' 
in the ordinary sense means just impartial and fair, whilst 
in the legal sense it means a body of legal rules intended to 
modify the rigour of common or statute law. It is a trite 
observation that the modern employment relationship is 
based on fairness, or mutual respect as held by Edmund- 



Davies U in Wilson vs. Racher [1974] ICR 428 at 430. 
Accordingly, 1 think that the term 'equitable' in the 
compound expression is to be read in the simple ordinary 
sense of fairness. Indeed, in my opinion, 'reasonable and 
equitable' are words that constitute a requirement of wide 
and liberal application when implying terms in a contract of 
service. In saying that I also have regard for the statements 
I have reproduced from Deane J's decision in Hawkins vs. 
Clayton in which his Honour is cautious of inflexibility 
leading to injustice arising from the application of precise 
mechanical tests. 

In the light of the foregoing observations the question that 
might properly be posed concerning the hypothetical 
employee having no award entitlement to retrenchment 
payments is: Does it go without saying that a term entitling 
this employee to retrenchment payments would have been 
agreed had the parties turned their minds to the question 
when the other employees become entitled to such payments 
by reason of award conditions? In my opinion an affirmative 
answer to that question would be as inevitable as it was in 
the circumstances under consideration in Gregory vs. Philip 
Morris. 

The hypothetical case is useful although not strictly 
necessary in deciding if terms can be implied in the contracts 
of service between the Applicants and the Respondent in 
these proceedings. 

Returning to the subject of ex gratia payments, this point 
was vigorously attacked during the cross examination of one 
witness called on behalf of Coles. Indeed support for the 
proposition comes down to this: There is nothing in Coles' 
policy document explaining the treatment of retrenched 
award and management employees which states that 
payments in either case are ex gratia payments; however, 
counsel was instructed by the witness that payments were 
ex gratia because according to information gained from 
conversation with persons in another state the witness 
believed the payments were of that kind. In the light of the 
importance this subject has on the question of implied terms 
I find the evidence of the witness unsatisfactory and 
inconclusive. Accordingly, I will inform myself on the 
subject of ex gratia payments on other material that will 
allow me to make a finding on the preponderance of 
probabilities. 

The evidence in these cases includes two industrial 
agreements regulating the terms and conditions of retrench- 
ment in two of Coles Myer subsidiary companies' opera- 
tions in Victoria. The first of these two agreements was 
between SE Dickens Pty Ltd (Trading as Coles New World) 
and the Shop Distributive and Allied Employees Associa- 
tion, Victorian Branch (Coles New World Agreement). This 
agreement arose because of a decision by Coles New World 
to close its grocery distribution operations at Moorabbin, to 
scale down its grocery distribution operations at Port 
Melbourne and to open a new grocery distribution operation 
at Hampton Park. The copy of the agreement tendered as an 
exhibit in these proceedings carries no operative date, but 
it is clear from the terms of the agreement that it applied to 
employees who were asked to voluntarily accept retrench- 
ment between the date of settlement and 31 July 1989, 
although retrenchments would not take effect before 1 
October 1989. The agreement also contained an embargo on 
industrial action arising out of its implementation until 1 
February 1990. Compulsory retrenchments were to be 
initiated by the Company in the event of there being 
insufficient voluntary retrenchments, provided that volun- 
teers would be retrenched first. Thereafter, required re- 
trenchments would be on the basis of last on first off. All 
employees were expected to take reasonable job offers at 
other Coles Myer distribution centres without variation in 
pay and conditions with the right to remain in the Coles Staff 
Superannuation Fund or to transfer to the Coles Myer Staff 
Fund (my emphasis). The agreement is comprehensive and 
the payments for retrenchment are specified in clause 1: 

1(a) Those employees to be retrenched (either volun- 
tary or compulsory) who stay to the nominated 
retrenchment date will be paid four weeks' 
severance pay. In addition they will be paid four 
weeks for each completed year of service and an 

additional 0.33 weeks pay for each additional 
completed month of service (in excess of com- 
pleted years). 

(b) Employees over the age of 45 shall receive a 10% 
loading on the amount calculated in clause 1(a). 
Those employees in excess of 55 may avail 
themselves of the company's early retirements 
scheme. 

(c) Further those employees to be retrenched will be 
paid a special payment of $375 for each completed 
year of service. 

In addition to these payments, retrenched employees 
received full payment of all outstanding accumulated sick 
leave as at the date of separation. 

The second agreement is between K-Mart General 
Merchandise Distribution Centres Victoria and the Feder- 
ated Clerks Union of Australia. It was entered into as a 
consequence of K-Mart's decision to relocate facilities from 
Port Melbourne to a place called Hoppers Crossing. The 
agreement was made on the understanding that no industrial 
action arising out of it would occur after the date of the 
agreement. The date in the title of the agreement is January 
1990, and it was signed by the union secretary on 28 
February 1990. 

Part A of this agreement is its principal part, containing 
ten clauses: 

A. AGREEMENT WHICH APPLIES TO RE- 
TRENCHED FULL TIME EMPLOYEES 

1. Any full time employees retrenched subsequent to 
the opening of the Hoppers Crossing facility shall 
be paid 4 ordinary weeks severance pay, plus 4 
ordinary weeks for each completed year of service 
and an additional 0.33 weeks for each additional 
completed month of service pro rata. Retrenched 
employees are to receive an additional $375 for 
each completed year of service. Only full time 
service is to be taken into account in the 
calculation. 

2. Long Service Leave to be paid out provided 12 
months minimum service with pro rata Ixmg 
Service Leave calculated on completed years and 
months of service. Shift employees will receive 
payment of pro rata on the basis for the period of 
shift. 

3. All accumulated Sick Leave credits to be paid out. 
4. Pro rata Leave loading or appropriate shift penalty 

to be paid out. 
5. Employees retrenched under the age of 55 will be 

paid superannuation on the basis of an amount 
equal to twice members' contributions plus the 
interest of the Fund earning rate. For those over 
55 payment will be made in accordance with the 
early retirement provision within the Fund. 

6. Financial counselling for retrenched employees 
will be provided if required for a period of one 
month after the date of retrenchment at a location 
to be advised. 

7. Full time employees after being notified of their 
retrenchment date, will be given reasonable paid 
time off, subject to prior approval from the 
Controller, Victorian General Merchandise Distri- 
bution Centres, or nominated person. 

8. K-Mart will provide statements of service con- 
firming the redundancy if required. 

9. Employees over the age of 45 shall receive a 10% 
loading on the amount calculated in Clause 1. 

10. Any employee, who on being given notice of the 
date of his/her pending retrenchment coming into 
effect elect to leave early than said date, will have 
up to and including the final day such time in 
weeks, days and hours deducted from their final 
package. 

This agreement follows the Coles New World Agreement 
and it will be seen from clause 1 of Part A that it applies 
to K-Mart employees retrenched "subsequent to the opening 
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of the Hoppers Crossing facility," which is to say, the 
agreement is ongoing. 

In the proceedings before me, the relevance of these two 
agreements was questioned by Coles. First of all according 
to evidence by affidavit provided by Mr Keith Dolling who 
is employed as general manager, distribution and transport 
by Coles Myer Limited trading as Coles Supermarkets. 
According to Mr Dolling these agreements have no 
application to management employees who are not paid on 
the same basis as wages employees. My attention was drawn 
to provisions in both agreements referring to embargoes on 
industrial action and it was said that on my own knowledge 
of industrial relations in distribution centres as distinct from 
retail establishments, I would be aware that in distribution 
centres numerous, quite complex and often nasty disputes 
arise. In this submission the distribution centre is recognised 
as crucial to the smooth, hence profitable, operation of the 
whole retail section and the implication is that retrenchment 
payments in the distribution centres will reflect this reality. 
Accordingly, in Coles argument, no valid comparison can 
be made between distribution and retail sectors as a basis 
for industrial claims. 

Proceeding for the moment as though I accept Coles' 
distinction, I would also recognise, on the basis of my 
general knowledge of union policy positions that the 
conditions for retrenched employees prescribed in both of 
the Victorian agreements represent the full measure of 
conditions claimed by unions in policy statements and are 
usually looked upon as being ambit claims or measures to 
be achieved in the longer term. Therefore the terms of the 
agreements represent outstanding achievements, to say the 
very least, more especially given the metal industries' 
standards in Federal and State awards and the fact that the 
agreements were obtained during a period of general 
restraint under national and state wages case policy. I might 
add that the decision of the Full Bench of the Australian 
Commission in the Wool Brokers' case (supra) provides 
support for these observations. 

While 1 accept that warehouse employees who are 
members of the Shop Distributive and Allied Employees 
Union would have taken industrial action if such action was 
considered necessary in order to achieve the levels of 
retrenchment pay they thought was appropriate and fair, in 
my opinion it does not follow that the members of the 
Federated Clerks Union would have taken similar action, or 
that they would have found it necessary to consider such 
action. I note the embargo on industrial action contained in 
the K-Mart agreement, but that agreement follows the Coles 
New World Agreement and it concerns establishments in the 
same location, Port Melbourne. Clerical employees could 
have expected to obtain the same conditions achieved by 
warehouse employees earlier without giving a thought to 
industrial action, and that, I think, goes without saying 
because it is a natural part of the comparative conditions 
process. Furthermore, I think a clause prohibiting industrial 
action in the K-Mart agreement while an attractive provision 
from the Company's point of view amounts to little or 
nothing in any practical sense. The conditions of the 
agreement are so good as to mean that industrial action 
arising from it would be the most unlikely occurrence. 

By its terms the K-Mart agreement is extant, and so far 
as it purports to be an agreement to prevent industrial 
disputes that is a reason why industrial tribunals make orders 
and awards or register industrial agreements. Nothing 
special flows from that fact. In my opinion the K-Mart 
agreement is an evolutionary step above the Coles New 
World Agreement. 

Still proceeding as though I accept Cole's distinction, 
there would appear to be no reason to justify withholding 
the K-Mart agreement payments from employees who are 
to be retrenched from K-Marts distribution centres in all 
states. However, the distinction is not valid because of the 
force of the no discrimination principle. As 1 have already 
said there can be no discrimination allowed regarding the 
terms and conditions of employment of employees of the 
same employer unless warranted in consideration of the 
differences in the inherent requirements of different work 
performed. Accordingly there is the strongest ground in 

support of the proposition that all of K-Marts employees are 
entitled to retrenchment payments according to the K-Mart 
agreement. 

The rule against discrimination in the workplace is more 
than a matter of academic interest for industrial tribunals in 
Australia. An early example of a case in which the rule 
appears to have been decisive concerned a claim for 
increased annual leave entitlements on behalf of metal 
workers employed by the State Electricity Commission of 
Victoria (No. 96 of 1972. Re Metal Trades Award 1972 IIB 
p. 430 at 432 and 433). The ILO convention against 
workplace discrimination was part of the material before the 
Australian Commission in the Termination, Change and 
Redundancy case 1984 (MD Print F6230). However, a full 
appreciation of the growing influence of II.O conventions 
upon decisions of the Australian Commission will be 
obtained from THE INFLUENCE OF ILO STANDARDS 
ON AUSTRALIAN LABOUR LAW AND PRACTICES. 
Dr Eve C. Landau. Industrial Relations Research Centre 
Monograph. The University of New South Wales ISSN 0729 
2627 (1990). In particular that publication refers to the 
importance attached to Convention No. Ill by the Commis- 
sion in the Rockhampton City Council Case, 1978 (203 
CAR p. 533) p45: 

The Commission held that the forced retirement of 
a librarian by the City Council upon her marriage was 
"clearly discriminatory"" and "contrary to the avowed 
aims of the ILO and the Federal Government". 
Consequently the Commission proposed the following 
variation of the Municipal Officers' (Queensland) 
Consolidation Award, 1975: 

"A respondent shall not in exercising its 
powers of termination...make any distinction, 
exclusion or preference on the basis of sex, other 
than a distinction, exclusion or preference based 
on the inherent requirements of a particular job". 

The Commission emphasized that "the wording of 
the variation depends heavily on the wording used in 
ILO Convention No. 111". ILO Convention No. Ill 
concerning Discrimination (Employment and Occupa- 
tion), 1958 was ratified by Australia in 1973. The 
implementation of the Convention was not achieved by 
legislation but the pursuit of the new policy was 
entrusted to a National and State/Territory Committees 
on Discrimination in Employment and Occupation. 
The Commission thus applied the provisions of the 
Convention which specifies sex as a ground of 
discrimination to the case before them. The wording of 
the variation of the award literally reproduced the ILO 
definition of "discrimination" specified in Article 1 of 
the Convention: 

"l.(a) Any distinction, exclusion or preference 
made on the basis of race, colour, sex, 
religion, political opinion, national extrac- 
tion or social origin, which has the effect of 
nullifying or impairing equality of opportu- 
nity or treatment in employment or occupa- 
tion" 

"2. Any distinction, exclusion or preference in 
respect of a particular job based on the 
inherent requirements thereof shall not be 
deemed to be discrimination." 

The abolition of the long standing policy ("of the last 
hundred years", as claimed by the City Council of 
Rockhampton), according to which women have to retire 
from the Public Service upon marriage, was achieved 
through direct reliance upon the ILO principle. 

I would not accept any suggestion that Coles Myer was 
not aware of the K-Mart agreement being made or, indeed, 
that its approval was not required for that purpose. It would 
also be most unlikely that Coles Myer was not aware of the 
no discrimination principle when the agreement was made. 
Furthermore, when the Australian Commission was consid- 
ering the arguments of employers and ACTU in the 
Termination Change and Redundancy Case 1984, it was 
required to have regard for the employers' preferred 
arrangement which was a case by case approach. But the 
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ACTU's preference for a general standard prevailed. 
Nevertheless in spite of the Australian Commission's 
standard, and the Fisher standard in New South Wales, both 
being fairly similar, the vastly superior standards in the 
K-Mart agreement came into force. The implications in that 
agreement must have been understood and from the moment 
the agreement was made any relevance the metal industries 
standards may have had for K-Mart's retail establishments 
and distribution centre employees disappeared, except 
where these standards may be prescribed by awards. And 
even in those cases there are strong grounds for review. 

I find nothing in the proposition that management 
employees are not treated in the same way as award 
employees that would cause me to lessen the opinion I have 
formed regarding the importance of the K-Mart agreement. 
Indeed the reverse is the case. 

In this respect I refer again to the Law of Employment. 
The authors in dealing with this subject refer to a list of 11 
different considerations that may be relevant for the courts' 
purposes when deciding cases concerning implied terms of 
reasonable notice. Immediately after that list they make a 
summary which is obviously based on the results in the cases 
analysed and which I may take to be an accurate presentation 
of generally accepted rules in arriving at results. They also 
draw attention to different results according to the status of 
employees. They say: 

Such a list is not much more helpful than the 
conventional aphorism that each case in this area will 
depend on its own facts. But obviously, if one has an 
"important" and "high grade" appointment carrying 
a large salary and occupied by a long serving employee 
with but a few years to serve until retirement, a 
generous period of notice will be required, perhaps nine 
or 12 months, even more in occasional cases. But in the 
case of a lowly paid person in a routine job a much 
shorter period will be held reasonable, especially if the 
employee has not had a lengthy period of service. A 
week might still be enough in that case. A non-legal, 
if, for some, unpalatable, rationalisation of the cases on 
reasonableness of notice is to say that the higher the job 
on the socioeconomic scale, the longer will be the 
necessary period of notice. The lower the job, the 
shorter the notice. As was said earlier, the lesson is to 
specify the period of notice in the contract when 
employment commences. (pl58) 

A member of the Federated Clerks Union retrenched after 
10 years service with K-Mart in Victoria will receive 
retrenchment pay equivalent to 44 weeks' ordinary pay plus 
$3,750 at least. By court standards, that is better than can 
be expected by some employees who might have held 
"important" and "high grade" appointments carrying large 
salaries and who have given long service, perhaps much 
more than 10 years. Award employees with 15 or 20 years 
service would be far ahead of the highly placed executive 
employed by the same firm, also retrenched, who relied on 
a court to imply a term of reasonable notice in his contract 
of service, unless the court was influenced by the entitle- 
ments of the firm's award employees. And I think it would 
be most probable that a court would be so influenced. The 
traditional criteria used by courts when implying terms of 
notice are highly susceptible to extension in circumstances 
of particular cases, more especially because courts are 
concerned with implying reasonable periods of notice in 
contracts of service. 

This is not to say that a court would imply a period of 
notice in the executive's contract of service greater than the 
number of weeks corresponding to an award employee's 
retrenchment payments; however, it would mean that the 
executive's entitlement would be determined by reference 
to the entitlement of award employees with long service. 
That would be an amazing result. But the possibility 
presented is a valid demonstration of the potential of the 
K-Mart Agreement for influencing a court. 

The evidence is that retrenchment payments for K-Mart's 
management employees is determined on a case by case 
basis. That procedure appears to recognise either an implied 
or express term in contracts of service that there be 
reasonable payments in consideration of retrenchments and 

it is difficult to understand why that should not be the case 
with employees of Coles Supermarkets. But in any event, 
it is fair to say that because of the K-Mart agreement a 
dispute between a Victorian executive employee and 
K-Mart over retrenchment payments is not likely to 
materialise. And since K-Mart's executive and award 
employees in Victoria, when retrenched, can claim benefit 
of payment according to the K-Mart agreement, manage- 
ment employees of higher and lower rank are entitled to the 
same. 

The Australian Commission established its standard in 
1984. We are now in the nineties: the age of enterprise and 
establishment based industrial relations policy as well as no 
discrimination regarding terms and conditions of employ- 
ment between employees of the same employer. I think that 
in all of the circumstances it would be thoroughly unrealistic 
to say that the metal industries standard should be the 
retrenchment payments standard for the Coles Myer sector 
of the retail trades industry. The more obvious and fairer 
standard is the K-Mart agreement. 

In my opinion it goes without saying that in planning 
changes to national supermarket operations that would result 
in the retrenchment of over 500 employees Coles Myer 
would have been concerned about the level of retrenchment 
payments provided for in the K-Mart agreement. It is also 
most likely in my opinion that Coles Myer would have taken 
steps to negate the obvious potential for claims against it, 
more precisely its subsidiary, based on that agreement. 
Given the potential cost implications, that would surely be 
the natural thing for Coles Myer to do. 

Planning in secret and the execution of a plan to retrench 
employees without notice would help to prevent unwanted 
references by retrenched employees to the K-Mart agree- 
ment and these were the courses followed. Furthermore, 
such retrenchment payments as were made to uninformed 
management employees might also appear to be fair and 
reasonable if these employees compared the payments they 
received with payments they would have received according 
to the metal industries standard. If the payments made were 
considered fair by that standard alone, Coles Myers' 
problem was solved. 

It was part of Coles' case before me that the level of 
payments made to retrenched management employees was 
fair and reasonable because it was accepted without 
complaint by an overwhelming majority of these persons. 
However, I think that proposition is a powerful argument for 
the views I have outlined. 

I am also satisfied that when the Applicants were 
retrenched they were not aware of the K-Mart agreement. 
But they shared a belief that they had been inadequately paid 
in consideration of their retrenchments and when they were 
informed of the K-Mart agreement they made claims based 
on its terms. The actions of the Applicants also support the 
views I have expressed. 

These views are confirmed by parts of the oral evidence 
from Mr Ryan and Mr Dean. Mr Ryan was state audit 
manager for Coles Supermarkets and his circumstances 
required that he be informed of his possible retrenchment 
well before it might take place. He claimed that in 
discussions between himself and Mr Dean, who is control- 
ling audit manager from Melbourne office, he was told that 
the likely basis of retrenchment payments was two weeks' 
pay for each completed year of service, and possibly three 
weeks pay per year. He said he sought financial advice and 
he informed Mr Dean that two weeks' pay for each year of 
service would be the least he would expect. 

Mr Ryan was challenged in cross examination and I was 
urged to disregard his evidence, particularly in connection 
with his claims about being told by Mr Dean that the basis 
of retrenchment pay was two or three weeks for each year 
of service. But Mr Dean also gave evidence and on that 
particular point I thought he was not convincing under cross 
examination. I have formed the opinion that he was aware 
of an intention of Coles' higher management, at one stage, 
to adopt a two weeks' formula while even then being 
uncertain that two weeks would be enough. 
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Two and possibly three weeks* pay for each year of 
service is far removed from the metal industries standard 
and, I think, in the light of the K-Mart agreement, likely to 
have been considered for approval by Coles Myer as 
possible levels of retrenchment pay for Coles Supermarket 
employees. 

Retrenchment payments were of fundamental importance 
and necessary in Cole's plans to reduce staff levels in order 
to increase business efficiency. But such payments were of 
the utmost importance to Cole's employees. To say that 
retrenchment payments were ex gratia, in the light of the 
circumstances as I have outlined them, is to be unrealistic 
and in my opinion the payments were not likely to have been 
made on that basis. 1 find that a term entitling each of the 
Applicants to fair and reasonable retrenchment payments is 
an implied term in their contracts of service. 

THE CLAIMS ACCORDING TO MERIT 
Coles purposely refrained from informing employees of 

their impending retrenchments apparently without regard for 
the provisions of The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977. That award does 
not contain provisions regulating retrenchment payments 
but clause 44 is extremely relevant and worth setting out in 
full: 

44. —Introduction of Change. 
Employer's duty to notify 
(1) (a) Where an employer has made a definite 

decision to introduce major changes in 
production, program, organisation, structure 
or technology that are likely to have signifi- 
cant effects on employees, the employer shall 
notify the employees who may be affected by 
the proposed changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure; 
the alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and restructuring of jobs. 
Provided that where the award makes provi- 
sion for alteration of any of the matters 
referred to herein an alteration shall be 
deemed not to have significant effect. 

Employer's Duty to Discuss Change 
(2) (a) The employer shall discuss with the employ- 

ees affected and the union inter alia, the 
introduction of the changes referred to in 
subclause (1) hereof, the effects the changes 
are likely to have on employees, measures to 
avert or mitigate the adverse effects of such 
changes on employees and shall give prompt 
consideration to matters raised by the em- 
ployees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been 
made by the employer to make the changes 
referred to in subclause (l)(a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees 
concerned and their union, all relevant 
information about the changes including the 
nature of the changes proposed; the expected 
affects of the changes on employees and any 
other matters likely to effect employees 
provided that any employer shall not be 
required to disclose confidential information 
the disclosure of which would be inimical to 
the employer's interests. 

I would have thought that if the metal industries' standard 
was as important to Coles' argument as it would have me 
believe, it might have been more convincing had it observed 

the requirements of that industries' standard concerning 
notification of employees. However, in my opinion. Coles 
had a duty both to inform employees of plans to retrench 
them and to hear them in the same way as it has duties 
towards award employees. Not only would it be discrimina- 
tory not to acknowledge these duties but by insisting upon 
the correctness of its own position by referring to a standard 
which includes these duties Coles cannot avoid them. 

It was said that payments made to retrenched employees 
were fair because the majority of employees raised no 
objection to them nor did the union complain. Whether or 
not a majority of those employees who were retrenched were 
members of a union or not I am unable to say. But I know 
that the union party to the Wholesale and Retail Establish- 
ments Award is one of the unions referred to in Gandy 
Timbers vs. The Forest Products, Furnishing and Allied 
Industrial Union of Workers (supra) which preferred not to 
have its award varied so as to include the metal industries' 
standard retrenchment provisions preferring to follow a case 
by case course in all retrenchment cases (2761). The 
material presented in this case might well vindicate the 
union's policy in this respect and before I would place any 
reliance upon a submission which purports to establish that 
union's acquiescence in Coles decision regarding fair levels 
of retrenchment pay I would want to be sure that the union 
knew of the retrenchments and what that level was. I think 
the more realistic question to consider is what is likely to 
be that union's attitude to retrenchment pay in a case were 
any of its members employed in Coles Myer stores are to 
be retrenched and they are informed accordingly under the 
award. 

The likelihood of the K-Mart agreement being the basis 
of a claim by that union is in my opinion overwhelming and 
I think such a claim could be made sincerely without a 
suggestion of any degree of frivolity whatsoever. 

In my opinion the K-Mart agreement and the standard of 
retrenchment payment deemed by Coles to be appropriate 
for retrenched management employees create circumstances 
that are both unique and an extremely powerful basis for an 
order of the Commission fixing a standard of retrenchment 
payments for Coles Myer operations in Western Australia 
if the union party to the Wholesale and Retail Establish- 
ments Award decides to move in that way. 

These observations explain the context in which I think 
the claims of the Applicants in these cases must be 
considered. In the light of the peculiarly Coles Myer 
material I have serious doubts about the decisions of the 
Victorian Industrial Relations Commission in the Coleman 
and Bunnett cases having any relevance in these cases. In 
these cases I am required by s.32(7) of the Act to endeavour 
to determine these matters on terms that could have 
reasonably been agreed between the Applicants and Coles 
in the first instance or by conciliation. A process of reaching 
reasonable agreement, or conciliation, does not contemplate 
one party forcing terms upon the other by dint of superior 
bargaining position, but rather a process in which due regard 
is given by each party to the strength of the other parties 
case, whether those strengths be morally or prudentially 
based. In that context I think that what has already been 
developed within the Coles Myer group of companies is the 
material of greater relevance, to the point that the Coleman 
and Bunnett cases can be discounted as having no relevance 
at all. 

The Applicants make their claims pursuant to s.29(b)(ii) 
of the Act. Bearing in mind that according to the decision 
of the Industrial Appeals Court in Robe River Iron 
Associates V5. Amalgamated Shipwrights Union of Western 
Australia, 67 WAIG 723, individual employees who are 
bound by an award have no control over conditions 
applicable to their employment except to the extent that 
through their membership of the union they may have some 
influence (per Olney J at p729) the Applicants are in a fairly 
unique situation viz a viz employees covered by award. But 
nothing prevents them from making claims of the kind that 
would most likely be made by the union on behalf of 
employees who are to be retrenched and in the first instance 
the claims were of that kind. 
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Having decided that the Coleman and Bunnett decisions 
are not relevant considerations in these cases, I will not 
consider the Applicants* amended claims which depend for 
their success upon the adoption of those decisions. I will 
consider the original claims in the light of s.26(2) while 
noting that I have sufficient material for my purpose without 
recourse to s.26(3). 

I will deal firstly with Mr Coppin's claim. He is 48 years 
of age and under the K-Mart agreement he would be entitled 
to four weeks salary for each year of service with a loading 
of 10%. He would be entitled to other payments as well and 
I will get to those soon. The evidence is that after he was 
retrenched by Coles he obtained employment in a manage- 
ment capacity with Foodland Australia Limited. At the time 
he gave his evidence he had been employed by that firm for 
a period of six months, but he was not certain about the 
permanency of his employment. 

As a general rule a retrenchment payment is made by an 
employer in the knowledge that the retrenched employee 
may find new employment shortly after his/her retrench- 
ment. That is one of the facts associated with such payments 
and there is nothing in the K-Mart agreement to suggest 
otherwise. Furthermore, had Mr Coppin been advised of 
Coles plans to retrench him and had he been given the 
opportunity to negotiate a level of retrenchment payment it 
is highly unlikely that there would have been agreement 
between him and Coles that he would repay Coles a sum of 
money in the event that he did obtain new employment; that 
would be an unreasonable proposition in the relevant 
context. 

In a process established for the purpose of reaching 
reasonable agreement, or in conciliation, which is a process 
with third party involvement [Confederation of Western 
Australian Industry (Inc) vs. The West Australian Timber 
Industry Industrial Union of Workers 71 WAIG 15 at 18], 
it is not ordinarily the expectation of the parties that the 
claim made upon, or offer to, the other will be taken up 
without modification. Furthermore the envisaged processes 
pre-suppose a measure of give and take with the object of 
avoiding the expense and inconvenience of formal contests. 
There is also the incentive to settle in order to avoid the 
uncertainty of the result in such contests. I think all of these 
factors are proper considerations in Mr Coppin's case. 

I also think that the least reasonable aspects of the K-Mart 
agreement are the payment of $375 as an addition for each 
completed year of service, payment of all accumulated sick 
leave and pay out of appropriate shift penalty or leave 
loading. These payments are not explained in the agreement 
and in my opinion they fall naturally into that category of 
things that might be abandoned in the processes I have 
described. However, the base entitlement of four weeks 
salary for each year of service seems to me to be reasonable, 
first, because it is consistent with the usual method of 
assessing retrenchment pay in terms of a number of weeks 
salary multiplied by years of service, second, because it is 
a standard base figure in retrenchment payments for 
employees in a Coles/Myer subsidiary, and third, because 
it is part of what I have already described as an evolutionary 
step above the Coles New World Agreement, formalised. 
For similar reasons I think the additional 0.33 weeks' 
payment for each additional completed month of service 
pro-rata is also reasonable. 

As for the standard unilaterally decided upon by Coles 
and applied in Mr Coppin's case, I have already found it to 
be a minimum standard that might easily have been 
superseded by a standard involving as much as three weeks' 
salary for each year of service. However, given that the 
standard actually applied to Mr Coppin was unilaterally 
decided upon, I do not think it is a reasonable standard in 
his case. 

In my opinion the K-Mart agreement modified is the 
standard that could reasonably have been agreed at first 
instance, or by conciliation and I think Mr Coppin's case 
should be settled according to that standard. 

It would be thoroughly unreasonable to expect Mrs 
Sweeting to accept less by way of standard in consideration 
of her retrenchment than should have been received by Mr 
Coppin. She may not be a management employee but that 

is no ground for saying that the metal industries' standard 
of retrenchment payments was reasonable in her case. She 
was entitled to the benefit of the no-discrimination rule and 
that being so she was in the same position as Mr Coppin. 
Accordingly what has been reasonable in Mr Coppin's case 
is reasonable in Mrs Sweeting's case. 

Mr Ryan's case is somewhat more complicated in terms 
of the facts. He was offered employment instead of 
retrenchment, and while the position of senior store auditor 
was four grades lower in status than his position of state 
audit manager he was told he would not receive a lower 
salary or less favourable conditions in his new position. This 
arrangement if accepted, was to operate for two years. 

These facts form the basis of a case against Mr Ryan's 
claims. It cannot be said that in these circumstances he was 
retrenched although his position of state audit manager was 
made redundant, and it is contended that he was in fact 
entitled to no more than one week's salary in lieu of notice. 
In other words his contract of service was by the week. 

As to this question of the required term of notice under 
the contract of service, in cross examination Mr Ryan said 
he thought it was one month and Mr Hankins, who was 
called on behalf of Coles, said that it was one week. To 
establish his belief Mr Hankins referred to a document 
issued to persons who were changing from non management 
to management positions wherein a week's notice is 
specified. 

According to all of the evidence I am satisfied that Mr 
Ryan was given the options of accepting a new contract of 
service in the lower position for the specified period of two 
years on present salary and conditions of employment or 
refusing it and being deemed to be retrenched. Indeed I think 
the second of these options becomes most likely because 
that is precisely how he was treated. I accept there may be 
an explanation for a possibility other than this: that Mr Ryan 
was paid the full measure of the management employees 
retrenchment payments purely out of kindness on Cole's 
part. There was evidence that Mr Ryan was considered to 
be a special case and that evidence may support the 
possibility mentioned. But against that there is the equally 
compelling explanation that Coles in fact believed that a 
period of reasonable notice to terminate Mr Ryan's was 
much more than one month. Mr Ryan was not a person who 
was elevated from a non management to a management 
position and I do not consider any advice to employees who 
are so elevated to be weighty evidence for finding a week's 
notice as a contractual term in Mr Ryan's case. What is a 
reasonable period of notice for implication in a contract of 
service where the answer is not defined is to be determined 
at the time the employment is about to be ended and it 
involves consideration of a number of factors which need 
not be listed here. But I find it impossible to accept that the 
management of Coles Supermarkets is, or was, ignorant of 
the real position. 

For the reasons I have given already in connection with 
K-Mart executive employees who may raise before the 
courts the question of reasonable notice in their cases, I think 
that a reasonable period of notice in Mr Ryan's case, since 
it is contested in these proceedings, would be properly 
determined with reference to the K-Mart agreement. 
However, while there is a reasonable period of notice to be 
implied in Mr Ryan's contract of service, in my opinion a 
term that may also be implied as going without saying is that 
he should not be unfairly discriminated against viz a viz 
other employees who were retrenched. In my opinion non 
discrimination is a benefit under Mr Ryan's contract of 
service in respect of which he may make claims pursuant 
to s.29(b)(ii). 

As I have said the option taken up by Mr Ryan was that 
he be deemed to be retrenched. He should be treated as Mr 
Coppin and Mrs Sweeting should be treated regarding their 
retrenchments. 

Appearances: Mr O. Moon on behalf of the Applicants. 
Mr T. Lucev on behalf of the Respondent. 
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Noel William Ryan 
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Coles Myer Ltd t/a Coles Supermarkets. 

No. 1264 of 1991. 
COMMISSIONER O.K. SALMON. 

24 April 1992. 
Order. 

HAVING heard Mr O.C. Moon on behalf of the Applicant 
and Mr A.D. Lucev (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred by s.29(b)(ii) of the Industrial Relations Act 1979 
hereby makes the following order- 

That Coles Myer Ltd t/a Coles Supermarkets pay 
Noel William Ryan $46,396.93. 

(Sgd.) O.K. SALMON, 
IL.S.l Commissioner. 
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Industrial Relations Act 1979. 
Keith Frederick Coppin 

and 
Coles Myer Ltd t/a Coles Supermarkets. 

No. 1277 of 1991. 
COMMISSIONER O.K. SALMON. 

24 April 1992. 
Order. 

HAVING heard Mr O.C. Moon on behalf of the Applicant 
and Mr A.D. Lucev (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred by s.29(b)(ii) of the Industrial Relations Act 1979 
hereby makes the following order— 

That Coles Myer Ltd t/a Coles Supermarkets pay 
Keith Frederick Coppin $69,531.48. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Sweeting 

and 
Coles Myer Ltd t/a Coles Supermarkets. 

No. 1276 of 1991. 
COMMISSIONER O.K. SALMON. 

24 April 1992. 
Order. 

HAVING heard Mr O.C. Moon on behalf of the Applicant 
and Mr A.D. Lucev (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred by s.29(b)(ii) of the Industrial Relations Act 1979 
hereby makes the following order— 

That Coles Myer Ltd t/a Coles Supermarkets pay- 
Joyce Sweeting $20,861.42. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
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Industrial Relations Act 1979. 
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and 
The Australian Workers' Union, 

West Australian Branch, Industrial 
Union of Workers. 
No. C 188 of 1992. 

COMMISSIONER J. F. GREGOR. 
3 April 1992. 

Order and Direction. 
WHEREAS on the 20th of March 1992 Western Mining 
Corporation (WMC) made application for an urgent confer- 
ence pursuant to Section 44 of the Industrial Relations Act 
1979 to discuss a dispute between it and the Australian 
Workers' Union, WA Branch, Industrial Union of Workers 
(AWU) over matters involving earnings of underground 
employees at Kambalda Nickel Operations (KNO); and 

Whereas the Commission convened conferences between 
the parties on the 25th, 26th and 31st days of March 1992 
at which time the parties debated in detail issues which 
needed to be resolved to enable resolution of the dispute; and 

Whereas at those conferences the Commission was told 
that on the 17th of March 1992 KNO pieceworkers 
commenced an indefinite strike, that strike continuing at the 
date of this Order; and 

Whereas WMC advised the Commission of a diary of 
events commencing in October 1991, the said diary detailing 
the Company's views of attempts which had been made by 
it to resolve the dispute between the parties; and 

Whereas the Company submitted to the Commission that 
the various discussions, negotiations and meetings which 
had taken place between November 1991 and the com- 
mencement of industrial action by the workforce on the 17th 
of March 1992 were either disrupted or aborted from time 
to time and in various circumstances by action of members 
of the AWU; and 

Whereas WMC has told the Commission that the AWU 
has instituted pickets which are injuring the Company 
fulfilling contractual obligations to supply the Kaigoorlie 
Nickel Smelter and the Kwinana Nickel Refinery; and 

Whereas WMC advises the Commission that it has 
information that unions involved with Westrail have 
cooperated with the AWU to ensure that rail operations have 
been interrupted; and 

Whereas as a result of that the Company has been forced 
to use road transport which has been hindered by action 
commenced or instigated by the AWU; and 

Whereas WMC has advised the Commission that if there 
is not an immediate return to work stand-downs of 
employees in the rest of its operations are imminent; and 

Whereas WMC has advised the Commission that the 
economic impact of the stoppage is major and would have 
severe effects upon the economy of the State; and 

Whereas the Company is in a position where it may have 
to declare International force majeure on contracts and 
thereby damage the standing of both it and the Nation as 
reliable suppliers in the World marketplace; and 

Whereas the Union has a different view about the history 
of the dispute insofar as it submits that where there have 
been breakdowns in the negotiation process, that has been 
at the instigation or as a result of conduct of WMC or 
officers of the Company; and 

Whereas the Union submits that the rates and conditions 
of pieceworkers, their basis and method of review are the 
subject of tradition and that WMC, by its past practices, has 
contributed to the perception by the workforce that they 
should be treated as separate group from other workers; and 



Whereas the Union is of the view that the said piecework 
employees have not had appropriate increases since 1989 
and that the intention and wish of the membership of the 
AWU employed by WMC as underground miners is that 
they continue to fix their rates on the traditional basis; and 

Whereas the Union is not adverse to a restructuring as is 
necessary, subject to reasonable negotiations and upon the 
proper principles; and 

Whereas the Union submits that there has been by its 
actions over the past 18 months already been involved with 
WMC on restructuring of the way that work is done; and 

Whereas the Union is not prepared to undergo restructur- 
ing of the Piecework Manual alone however is prepared to 
participate in workplace restructuring as envisaged by the 
various Decisions of the Commission; and 

Whereas the Union says that further discussions between 
the parties could result in an amicable resolution of the 
matter; and 

Whereas on the 31st of March 1992 the Commission 
issued a Statement which it believed incorporated an 
agreement which had been made by the parties at a 
conference held in Kalgoorlie on that day; and 

Whereas it has since been told that the agreement freely 
made between the parties at the conference has been rejected 
by the workforce; and 

Whereas the Commission has developed the view that the 
potential for further agreement between the parties as to a 
mechanism to commence negotiations is unlikely; 

Now therefore the Commission, having regard to the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect to the matters in question and 
to facilitate further conciliation or negotiation or arbitration 
between the parties, in accordance with Section 44(6)(ba) 
of the Industrial Relations Act 1979, hereby Orders and 
Directs; 

(1) That each employee, a member of the said 
Australian Workers' Union, employed by Western 
Mining Corporation as a pieceworker resume 
work in accordance with his/her contract of 
service as soon as may be, but at any event no later 
than the commencement of his/her first rostered 
shift on the 6th of April 1992, and thereafter 
refrain from commencing or taking part in further 
industrial action of any kind with respect of this 
matter until further Order. 

(2) That the said Union and all of its Officials shall 
take all steps to ensure that each employee, a 
member of the said Union, employed by Western 
Mining Corporation as a pieceworker, shall 
resume work in accordance with his/her contract 
of service as soon as may be but at any event no 
later than the time of commencement of his/her 
first rostered shift on the 6th of April 1992 and 
thereafter refrain from commencing or taking part 
in further industrial action of any kind with respect 
to this matter until further Order. 

(3) That the said Union and all its Officials shall 
ensure that any picket line established by them or 
members of the Union is forthwith removed and 
shall thereafter not solicit support of any person 
or organisation whether such organisation is 
registered under the terms of the Industrial 
Relations Act 1979 or not to take any action which 
would hinder or obstruct the Company in the 
transport of any of its product whether on the 
property of the Company or not. 

(4) That the parties are hereby directed to commence 
negotiations on the matters in dispute on Monday 
the 6th day of April 1992 at 10:00am in Kambalda 
under the chairmanship of Mr Deputy Registrar 
Pope. The parties are directed to bring to the 
meeting their claims in detail together with their 
terms for an interim settlement of the dispute. 
Further matters for discussion will be formulated 
at the negotiations and while not limiting the 

agenda to be addressed, will include the Union's 
claim for increases in rates in the Piecework 
Manual for fixed rate workers, air leg miners and 
mechanised areas. While insofar as the Company 
is concerned, a review of the basis for setting the 
rates for mechanised areas, development of skills 
based underground contract system and develop- 
ment of a simplified system for air leg miners 
based on productivity. 

(5) It is a term of this Order that the negotiations 
referred to (4) shall be completed within 14 days. 
If there is any breakdown in the negotiation the 
parties are to advise the Commission forthwith. 

(6) In the event that there is a breakdown in 
discussion the Deputy Registrar will obtain from 
the parties a detailed set of their claims which will 
become the subject of a Memorandum of Matters 
for Hearing and Determination. If it is necessary 
to draw such a Memorandum the matter will be 
listed for hearing by the Commission at an early 
date to be fixed. 

(7) Either party may apply to vary this Order on 48 
hours notice. 

(Sgd.) J.F. GREGOR, 
.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited 

and 
The Australian Workers' Union, 

West Australian Branch, Industrial 
Union of Workers. 

No. C 188 of 1992. 
COMMISSIONER J. F. GREGOR. 

4 April 1992. 
Order. 

WHEREAS on the 3rd of April 1992 the Commission made 
Orders and Directions in relation to a dispute between 
Western Mining Corporation Limited (WMC) and The 
Australian Workers' Union, WA Branch, Industrial Union 
of Workers (AWU) over matters involving earnings of 
piecework employees at Kambalda Nickel Operations; and 

Whereas Order No. (7) allows either party to seek to vary 
the Order on notice; and 

Whereas the Commission was advised by the AWU that 
there were difficulties with the logistics in complying with 
certain terms and conditions of the Order; and 

Whereas those matters were discussed between WMC and 
the AWU; and 

Whereas the parties have now advised the Commission 
and the Commission agrees that part (1) of the Order be 
amended to require a commencement of work no later than 
afternoon shift on the 6th of April 1992; 

Now therefore the Commission, having regard to the 
public interests and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question and 
to further facilitate conciliation or negotiation or arbitration 
between the parties and in accordance with Section 
44(6)(bb) of the Industrial Relations Act 1979 does hereby 
Order: 

(1) That Order (1) of the Orders made on the 3rd of 
April 1992 is hereby cancelled and in lieu thereof 
the following Order shall apply: 

That every employee, a member of the said 
Australian Workers' Union, employed by Western 
Mining Corporation as a pieceworker, resume 
work in accordance with his/her contract of 
service as soon as may be, but at any event no later 
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than the commencement of afternoon shift of the 
6th of April 1992, and thereafter refrain from 
commencing or taking part in further industrial 
action of any kind with respect of this matter until 
further Order. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. C 194 of 1992. 

COMMISSIONER A.R. BEECH. 
7 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 25th March 1992 the 
applicant applied for a conference pursuant to section 44 of 
the Industrial Relations Act over the "threat to withhold 
payment on the CSIRO site by Building Management 
Authority following a workers' stoppage in demanding 
adequate facilities in first aid conditions on site". A 
conference was held on the 27th March 1992. The facts 
proper will be determined in other proceedings, and what 
follows is for the purposes of a broad outline only. The 
Commission understands that an organiser of the Builders' 
Labourers' Federated Union of Workers — Western Austra- 
lian Branch, attended at the CSIRO site and discovered what 
were considered to be inadequate first aid facilities. The 
Commission further understands from the conference 
proceedings that for a period of time the workers ceased 
work and sat in the lunch sheds. The first aid facilities were 
rectified, and there was a return to work. The Commission 
is unsure of the precise time which elapsed, but it is in the 
region of approximately one and one half hours. 

It became apparent to the union that the Building 
Management Authority intended not to pay the employees 
for one hour because of the foregoing events. The union 
objected to this and hence the conference application. At the 
conference, the Commission was unable to achieve an 
agreement between the parties, both sides being firm 
regarding the respective principles underlying their respec- 
tive positions. The Commission issued a recommendation 
and confirmed it in writing on the 30th March 1992. 

On the 31st March 1992, the applicant wrote that it was 
unable to accept the recommendation. It requested that the 
conference be re-convened before the matter is listed for 
hearing and determination. 

That further conference took place on the 2nd April 1992 
at which time the union again repeated its wish to have this 
matter referred for hearing and determination. It also advised 
the Commission that it had learnt that for the pay period 
immediately past the Building Management Authority had 
in fact not paid the employees for one hour due to the above 
circumstances, and the applicant union requested that, 
pending the hearing and determination of this matter, an 
interim order issue from the conference proceedings 
requiring the BMA to pay one hour's pay to any employee 
who is prepared at the same time to sign an authorisation 
for the Building Management Authority to deduct whatever 
sum of money is appropriate following the Commission's 
determination of this matter. The Building Management 
Authority was given an opportunity to seek instructions on 
this point and on the 3rd April 1992 advised the Commission 
that there is opposition to the issuing of an order in the terms 
sought. 

The union believes that an order should issue for reasons 
of equity and fairness and claims that the action of the 
Building Management Authority will cause the deterioration 
of industrial relations between the parties, and that an order 
is therefore necessary. It says that the action of the BMA is 
presumptuous. 

The Building Management Authority opposes the order 
because it believes the employees were engaged in industrial 
action and do not have the right to payment, that the action 
occurred with the employees aware that they may not be 
paid, that the time lost included a period where employees 
were "striking not on an alleged safety issue but purely to 
force payment", that it would require an additional manual 
pay, and that there would be created a division on site with 
those of its employees covered by a federal award. 

The Commission notes that this issue was raised promptly 
by the union, and the Commission understands that the issue 
which led to the dispute and the loss of one hour's pay are 
both contentious on site. However, there are a number of 
considerations which arise at this stage: 

1. If work did cease, is there an entitlement to be 
paid? (see for example HSOAv.Royal Perth 
Hospital, 63 WAIG 11). 

2. If there is an entitlement, from where is it derived? 

3. If there is not an entitlement to be paid for that 
period of time is it correct to describe the action 
of the BMA as a "deduction" from wages? 

4. What is the effect of clause 44. — Stand Downs of 
the Building Trades (Construction) Award on this 
question? 

Further, there is not the ability on the part of an employer 
to deduct money from wages due. Authorisation from the 
employee is necessary to validate such deduction. There is 
a significant difference between the above and the Commis- 
sion issuing an order requiring an employer to pay a sum 
which is not required to be paid pending the determination 
of the Commission whether that payment should be made. 

In the absence of argument, and given that the matter will 
be arbitrated, the Commission does not take those consider- 
ations further. However there is sufficient in the above for 
the Commission to conclude that an order in the form sought 
is not appropriate in these circumstances. Given the 
submissions made by the applicant, the matter will be 
referred for hearing and determination and the Commission 
is prepared to list it for hearing on the first available day, 
on Tuesday 14th April 1992 at 10.30am. The wording of the 
applicant's claim has been altered following the Reasons in 
this matter, although that wording has been followed to the 
extent possible. 

The Commission intends to proceed with the matter on 
the basis upon which it has been notified. Whilst at the 
conference, the Building Management Authority raised 
questions of federal jurisdiction because of employees on 
site covered by a federal award, that of itself does not 
preclude this Commission from discharging its duty under 
the Industrial Relations Act 1979. 

Appearances: Mr M. Keogh on behalf of the applicant. 

Mr D. Lee on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. C 185 of 1992. 

Australian Electrical, Electronics Foundry and Engineering 
Union (Western Australian Branch) and Metal and 

Engineering Workers Union 
and 

Building Management Authority. 
No. C 226 of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 1967 
Nos 29, 30 and 31 of 1961 and 3 of 1962. 

Sheet Metal Workers (Government) Award 1973 
No. 31 of 1973. 

COMMISSIONER A.R. BEECH. 
6 May 1992. 

Order. 
WHEREAS the Commission has before it two applications 
notifying it of an industrial dispute between the abovemen- 
tioned applicant unions and the Building Management 
Authority regarding construction work being undertaken by 
the respondent at six sites; 

And wherehs the Commission convened a conference of 
the parties at which agreement was reached between them 
for site allowances to apply to the said construction work; 

And whereas the parlies have placed written details of the 
said construction work on the record of the proceedings; 

And whereas the Commission is of the opinion that the 
agreement of the parties should be reflected in an Order 
pursuant to s.44 of the Act; 

And having heard Mr M. Keogh, Mr J. Fox and Mr G. 
' Sturman on behalf of the applicants and Mr P. Coffey on 

behalf of the respondent; 
Now therefore I, the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
following Building Management Authority sites: 

Canning College site .75 per hour 
South Coogee Primary School site .85 per hour 
Rangeview Remand Centre site $1.00 per hour 
West Armadale Primary School site .85 per hour 
Yangebup Primary School site .80 per hour 
Lakelands High School site $1.15 per hour 
the site allowance listed adjacent to the name of the 

site to compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award No. R 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, (o) Cleaning Down Brick- 
work and (w) Heavy Blocks, and in substitution for all 
special rates and conditions contained in the Engineer- 
ing Trades (Government) 
Award Nos 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award No. 31 
of 1973, with effect from the commencement of work 
on each site until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Minerals Limited 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers. 

No. CR 108 of 1992. 
COMMISSIONER J. F. GREGOR. 

7 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 19th of February 1992 the 
Commission was advised by way of an application made by 
BHP Minerals Ltd (BHP) that it was in dispute with its 
employees, members of the Australia Workers Union 
(AWU) employed by it at Koolan Island over their action 
in withdrawing labour as a protest against the summary 
dismissal of Mrs Dana Sturm who had allegedly been 
involved in a fight with a private citizen during working 
hours on the 13th of February 1992. The Commission 
convened a conference of the parties in an attempt to effect 
conciliation between them, however, that attempt was 
unsuccessful and at the end of the conference, which was 
held in Perth on the 21st of February 1992, the Commission, 
having concluded that there was an existing dispute, advised 
the parties that it would exercise its discretion pursuant to 
Section 44(8) of the Industrial Relations Act 1979 (the Act) 
and make a Memorandum of Matters for Hearing and 
Determination. 

The Memorandum was drawn on the 26th of February 
1992 and its schedule described the matters for determina- 
tion by arbitration as follows: 

"On the 14th of February 1992, BHP Minerals Ltd 
terminated the contract of employment of Mrs D. 
Sturm, a member of the Australian Workers Union, 
WA Branch, Industrial Union of Workers (AWU) on 
the basis that the employee's contract of employment 
had been breached in a fundamental way such that the 
behaviour constituted serious misconduct. The AWU 
claims that the dismissal is harsh and unfair and seeks 
an Order for reinstatement together with restitution of 
all lost earnings. 

The employer says that the dismissal is not unfair 
and no Order for reinstatment should issue." 

On the 17th of March 1992 the Commission heard 
submissions from the parties on Koolan Island. To put the 
issues which are later examined in this writing into context, 
some information concerning the workplace is necessary. 
Koolan Island is located approximately 2000kms north of 
Perth. The island is in a chain of inshore islands in the 
Buccaneer Archipelago. The island is small, being some 
15kms in length and on it is an iron ore mine operated by 
BHP. The mine has been in existence since circa 1965 
however mining activities on the island will soon cease and 
the workforce, which has been subject to down manning 
over the last 12 months, will leave the island. In the 
meantime, however, BHP still conducts a running mining 
operation. 

With exception of a small number of persons in service 
occupations there are no other inhabitants on the island other 
than employees of BHP and their families and together all 
are accommodated in a company town. The town is, in a 
sense, not separated from many facilities which are owned 
by BHP. For instance, there are administration buildings in 
the township area and various other facilities such as 
training centres and the like which are also located in places 
which are otherwise the dormitory areas of the town. The 
Company maintains quarters for its single personnel and 
those quarters need to be cleaned. These activities are 
performed by employees of BHP and in this regard Koolan 
Island can be distinguished from many other mining 



operations in that there are no catering contractors providing 
hotel services. These duties are done by employees of BHP. 
Because of the distribution of the various facilities which 
need to be cleaned and maintained those employees are 
required to, and do, move around the town. 

This is important in the context of this case because on 
the 13th of February 1992 there was a fight between Mrs 
Sturm, who is an employee of BHP engaged to perform 
cleaning duties, and another person, Mrs Mergely Serfaty 
who is not an employee. This fight took place outside the 
training centre where Mrs Serfaty had attended for some 
purpose, probably from the evidence that purpose was some 
sort of first aid training course, however that is not important 
for the purposes of these Reasons. There was, however, a 
fight. The incident occurred when Mrs Serfaty was leaving 
the safety training centre. She was approached by Mrs Sturm 
and an argument ensured. This was followed by physical 
violence. There was some long standing disagreement 
between the two women but as to what brought the matter 
to a head on the 13th of February 1992 the evidence is 
unclear. However, Mrs Sturm says that Mrs Serfaty made 
signs at her which in the culture from which they both come 
are seen to be demeaning. Mrs Serfaty denied that she had 
made any such signs. She said that she had been attacked 
without warning. Whether she was or was not is not material 
for the purposes of these Reasons. What is material is that 
there was a fight between the two women. The aggressor in 
the fight was Mrs Sturm. The combatants were required to 
be separated twice. At the time of the conflict Mrs Serfaty 
was carrying a baby. The baby was extracted from the fracas 
by a bystander. The fracas still continued thereafter. 

Mrs Serfaty immediately went to the Police Station and 
lodged a complaint. The evidence of the Police Officer who 
took the complaint as to Mrs Serfaty's physical condition 
is consistent with her claims that she had been in a fight. In 
due course, the Police investigated the complaint and laid 
charges. The charges were heard on the island and Mrs 
Sturm submitted a guilty plea, however no conviction was 
recorded against her under the first offenders provision of 
the Criminal Code. 

Parallel to the civil action, but before it commenced, the 
Company undertook an investigation in accordance with its 
standing policy on accidents or incidents. The initial 
investigation, again in accordance with the policy, fell to the 
Township Supervisor, Mr M. McLellan. Mr McLellan 
collected written statements from various persons who were 
present. These people included one Vera Vulin who gave 
evidence before the Commission, Ms Brabazon who did not 
and from Father Lorenz who, according to the statements 
presented to the Commission, separated the two women on 
two occassions. 

On the basis of these statements and on his analysis of the 
incident from the facts disclosed, Mr McLellan formed the 
conclusion that there was no doubt that a fight had occurred, 
that an employee of the Company had been actively 
involved and that in the circumstances that behaviour 
warranted disciplinary action. Further, in accordance with 
the Company's disciplinary procedure, the Superintendent 
of the area reviewed the data and concurred with Mr 
McLellan's findings. The matter was then further reviewed 
by the Safety Co-ordinator who agreed with the Supervisor's 
actions and findings. The final step in the procedure used 
at Koolan Island is a review and investigation of all of the 
events by the Manager. Yampi Operations Acting Manager 
at that time was Mr Patrick Warrand. He told the 
Commission how he went about the investigation, speaking 
first with the Township Supervisor and then his Superinten- 
dent, Mr Batterham. The statements were reviewed and in 
order to satisfy himself of the accuracy thereof Mr Warrand 
arranged to have discussions with the employee concerned. 
Those discussions took place with the employee and her 
husband. There were then later discussions with Union 
representatives. Mr Warrand said that he believed that the 
matter was serious and formed the conclusion that discipli- 
nary action may be necessary. He had Mr Batterham check 
additional facts because he wanted to be certain he had not 
missed any, but there were no challenges to the information. 
He based his considerations on the information before him 

and on the fact that Koolan Island is a small community and 
that the incident could not be separated from the employee's 
work. He therefore decided that the conduct was such that 
summary dismissal ought to take place and he ordered that 
be done. 

That is a sufficient scan of the relevant incidents which 
make up the events which are subject of this adjudication. 
It is the AWU's submission, put by Mr Parsons, that the 
Union conceded there was an incident but its severity was 
not as bad as BHP had concluded. BHP's suggestion that 
there may be a reoccurrence was just a red herring. The 
AWU says that the incident was taken care of in the civil 
court and BHP's action in dismissal was, in effect, a second 
punishment for the same incident. Mrs Sturm had been 
employed for four years. She had an impeccable record and 
there were other methods of punishment that could have 
applied. He also alleged that BHP's treatment of Mrs Sturm 
was inconsistent with its treatment of other workers who 
have been involved in events of a similar character and he 
believed that a lack of consistency invalidated BHP's 
decision in this Case. It was the Union's submission that a 
warning would well and truly be sufficient punishment, that 
Mrs Sturm had suffered a traumatic experience, she had 
apologised to Mrs Serfaty and the argument between them 
was settled. All in all she has been asked to pay far too high 
a price for one mistake. 

The submission of the Company, put by Mr Beros, is 
succinct. BHP saw the incident as an unprovoked assault and 
therefore misconduct and according to the circumstances 
and the law to be applied, the action of summary dismissal 
was justified. There was a proper investigation of the 
incident. The position of cleaner at Koolan involves a high 
degree of non supervised working in the town and constant 
proximity and contact with civilians. It is therefore critical 
that an employee in the position is trustworthy and diligent. 
BHP faces the potential of common law actions against it 
if is does not take action to deal with incidents of this nature. 
The community was potentially threatened at the extreme 
and certainly BPH could face a situation of possible 
negligence claims, given that an assault had already 
occurred, if it had not taken action to positively deal with 
the incident. 

The Commission has heard from a number of witnesses. 
There is no need to recite their evidence because there is no 
controversy at all. The evidence confirms the thorough 
investigation done by Mr McLellan and I accept it. I need 
to quickly canvass the law to be applied in this matter. Apart 
from the case law to which I will briefly refer to later, there 
is writing on the legal position. I refer to Flemming: The 
Law of Torts (7th ed) 481 et seq. The learned author notes 
that it is well settled that an employer, besides being 
vicariously liable for casual negligence of servants towards 
one another, has an overriding managerial responsibility to 
safeguard them from unreasonable risks in regard to 
fundamental conditions of employment. I refer specifically 
to page 483 where it is written that: 

"Responsibility extends not only to the actual 
working site but to any area the servant uses in 
connection with or in furtherance of his employment, 
such as necessary access from the street; exceptionally 
even to off-the-job premises as when accommodation 
is furnished for hospital employees or fettlers..." 

The issue of the employer's liability is also canvassed in 
the writing of Macken McCarry & Sappideen: The Law of 
Employment (3rd ed) 111 et seq where the learned authors 
note the increasing stringency of standard of care and that 
a failure to meet the standard of care imposed by common 
law may not only expose the employer to risk of a damages 
action for breach of contract or negligence but also provide 
evidence of a breach by the employer of some duty imposed 
by a statute. In the instant case that statute, of course, would 
be the Mines Regulation Act regulations. The Decisions of 
this Commission on the point do not diverge in any way 
from the writings I have quoted above. For instance, in 
Agnew Mining Co Pty Ltd v. Australian Workers' Union 
(1986) 66 WAIG 1008, Lagaluga's Case, the Full Bench was 
dealing with an appeal from a Decision of the Commission 
which reinstated one Lagaluga to his employment following 
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his dismissal after he had been involved in a fight at a dance 
which had been conducted in a company town. The learned 
Commissioner at first instance had decided that there was 
no connection between Mr Lagaluga's conduct at the social 
club and his employment. The Full Bench accepted that 
reasoning. It was satisfied that the Commission had taken 
into account that the town involved was closed and it is a 
place where the company provides facilities which permit 
a pleasant and peaceful community life but where there are 
rules against fighting. It declined, however, notwithstanding 
that, to accept that the conduct was likely to have an adverse 
effect upon what it saw as the Company's desire to maintain 
security and efficiency. The point is established clearly that 
the test was whether there was sufficient distance from the 
conduct to the employment contract. Events of a similar 
nature were discussed by the Industrial Appeal Court in 
Acosta's Case, Robe River Iron Associates v. Australian 
Workers' Union (1987) 67 WAIG 320. In that Decision 
Brinsden J. concluded that the Commissioner at first 
instance accurately discussed the appropriate law to be 
applied to establish the degree of misconduct which would 
justify dismissal and his conclusions could not be criticised. 
The Commissioner had referred to Laws v. London 
Chronicle (Indicator Newspapers) Ltd (1959) 1 WLR 698, 
the ratio of which is that to justify summary dismissal a 
single act must be such as to show the employee is 
repudiating the contract of service or one of its essential 
conditions. Also discussed was the potential liability of an 
employer in civil actions if that employer did not take action 
to protect employees from assaults by their work mates. 
Western v. Great Boulder Mines (1964) 112 CLR 30 was 
cited as a demonstration that a company may also be 
exposed to workers compensation claims. 

Similar issues were discussed by Fielding C. in Cioc- 
carelli's Case (John Peter Cioccarelli v. Hamersley Iron Pty 
Ltd (1983) 63 WAIG 1105). The Commission there held that 
there was no sound basis in reason or in precent that 
misconduct to justify summary dismissal must be directly 
related to the workers calling. It is sufficient if the 
misconduct is connected with or effects the employer's 
business in some way. The Commissioner then went on to 
review a substratum of case law from this Commission 
which pointed to the conclusion that the Commission has 
consistently endorsed the action of employers who dismiss 
employees for assaulting others in or about the workplace 
whether in working hours or not. 

There is one other case which needs to be referred to in 
view of the suggestion by Mr Parsons that there was, in 
effect, an element of double penalty being applied in these 
circumstances. The issue was discussed in a Decision of the 
Full Court of the Federal Court in a judicial review of the 
Federal Police Disciplinary Tribunal (1984) AILR 210 when 
the Court observed that if the Appellant in that case was 
charged with and convicted of the same unlawful assaults 
as were the subject of a disciplinary offense he would not 
face double jeopardy or be punished twice for the same 
offense. I understand this to mean that the issues of 
continuation of a contract of service and the disposal of an 
alleged breach of the criminal law are "two proceedings 
essentially different in character and result". The above is 
a sufficient scan of the law which needs to be applied in this 
matter. 

It was clear there was a fight involving an employee of 
BHP. There was an investigation into the incident by two 
separate bodies. One by the Police as a civil matter and one 
by the employer. In conducting its investigations, the 
employer examined the terms of the appropriate Award. It 
interviewed the witnesses. It gave the person concerned the 
opportunity to be heard and to be represented. It reached a 
conclusion that the work on which the employee was 
engaged was work which exposed her to contact with other 
members of the community on the island, be they employees 
or not. It was concerned that the incident was quite severe 
in character. It was not able to satisfy itself that the incident 
would not occur again. Because of that it formed the 
conclusion that the behaviour struck at an essential element 
of the contract of employment. The procedure which has 
been adopted by the Company is appropriate. The decision 

is not tainted by it in any way. There has been no double 
jeopardy. The fact that the women involved in the fracas 
may be friends again is not relevant. However if I am wrong 
about that, they clearly were not at the time of the dismissal 
and the ensuing investigation and conduct of the Company 
at that time is after all the matter for examination in this 
tribunal. The action of BHP in dismissing Mrs Dana Sturm 
was not unfair, nor was it harsh or unreasonable. The 
application will be dismissed. 

Appearances: Mr M. Beros appeared on behalf of BHP 
Minerals Ltd. 

Mr R. Parsons appeared on behalf of the Australian 
Workers' Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Minerals Ltd 

and 
The Australian Workers' Union, . 

West Australian Branch, 
Industrial Union of Workers. 

No. CR 108 of 1992. 
COMMISSIONER J. F. GREGOR. 

7 April 1992. 
Order. 

HAVING heard Mr M Beros on behalf of BHP Minerals Ltd 
and Mr R. Parsons on behalf of The Australian Workers' 
Union, WA Branch, Industrial Union of Workers, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That this Application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Another 

and 
Newcrest Mining Limited. 

No. CR 186 of 1992. 
COMMISSIONER J. F. GREGOR. 

9 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 20th of March 1992 the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU) filed a notice of application 
for a conference pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act) concerning a dispute between 
it and Newcrest Mining Limited (NML) over a decision by 
NML to retrench 32 workers from its workforce at the Telfer 
Gold Mine. An urgent conference was sought in Telfer by 
the AWU for the purpose of discussing the dispute. The 
Commission convened the conference after an assurance 
from the Union that there would be a return to work before 
discussions between the parties commenced in Telfer on 
Monday the 23rd of March 1992. At that conference the 
Metal and Engineering Workers Union (WA Branch) 
(MEWU) sought leave to intervene and in the final analysis 
was made a party to the proceedings. Suffice to say that the 
conference was unsuccessful in resolving the dispute and the 
Commission indicated that pursuant to Section 44 of the Act 
it would refer the dispute for hearing and determination. A 
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Memorandum of Matters for Hearing and Determination 
was drawn up, was inspected by the parties for accuracy and 
on receipt of their advice that it was satisfactory, the 
Commission signed the Memorandum. However, subse- 
quent discussions between the parties following a pre-trial 
conference on the 31st of March 1992 lead to a substitute 
schedule. The schedule which became the subject of the 
proceedings which were held in Perth on the 2nd of April 
1992 and later the 7th of April 1992 delineates the dispute 
in the following way: 

"MrT Gutmann, Mr C Stephenson and Mr D Deacy 
of The Metals and Engineering Workers Union (WA 
Branch) were given notice of termination to take effect 
from the 10th of April 1992. The Union seeks Orders 
that the notice of termination be rescinded because: 
(1) The criteria used in the selection of those 

individuals listed above was unfair and discrimi- 
natory; 

(2) The manner in which the redundancies were 
effected were in breach of Clause 25 of the Telfer 
Gold Mines (Production and Maintenance Em- 
ployees) Award 1987. 

Newcrest Mining Limited denies the grounds set out 
above and apposes the Orders sought." 

It can be seen from the above reference that there is no 
member of the AWU involved. There was one such person 
when the parties had their discussions on the 31st of March 
1992 however that worker withdrew from the action. The 
AWU applied to submit the name of another worker 
however the Commission declined to add that worker's 
name to the schedule. Therefore only members of the 
MEWU were named in the schedule. It should also be noted 
that during submissions the question of the second Order 
sought concerning the alleged breach of the Award was not 
proceeded with. Mr Schapper, of counsel, who appeared for 
the MEWU, suggested that whether the Tefer Gold Mine 
(Production and Maintenance Employees) Award 1987 (the 
Award) had been complied with or not was irrelevant to the 
question of whether what was done by NML was fair or not. 
Therefore there was no debate on the efficacy of the issue 
of an Order which would purport to enforce the Award. 
The Union's version of the events is, in brief form, as 
follows. The MEWU says that on the 16th of March this year 
notice of redundancy was given to 32 employees. This was 
done by gathering the employees in their workplaces, 
reading them a statement, once that statement had been read, 
each of the employees was given a letter. A different letter 
for those to be retrenched was given to those who were not 
to be retrenched. Up until this time there had been no 
discussions at all in any relevant sense between the 
employer and its employees or their unions concerning 
redundancies, nothwithstanding that there had been visits by 
off-site officials to the property immediately proceeding the 
decision of NML to terminate. The question of redundancies 
had been an issue because in February 1992 NML had 
dismissed 15 staff members and because of this, at a meeting 
soon thereafter, off-site union officials asked whether 
redundancies were planned for wage workers. They were 
told though that while redundancies could not be ruled out, 
there were none presently planned. 

The MEWU says that the manner by which persons were 
selected for redundancy was unknown at the time although 
there was some broad indication of the basis in the letters 
received by the employees who were retrenched. It was only 
the day before the hearing, that is the 2nd of April 1992, that 
NML's Solicitors handed to Mr Schapper documents which 
purported to show how those selected for redundancy had 
been so selected. Through Exhibit SI, Mr Schapper 
produced to the Commission minutes of a meeting held on 
the 24th of February 1992 together with another set of 
minutes from the 28th of February 1992. With them was a 
prepared statement to be read to groups of employees by 
supervisors and a sample of the letters given to those 
retrenched and to those not retrenched. Also included were 
copies of letters sent to the Unions concerned and a 
document which describes how the Company went about 
determining each employee to be selected and then finally, 

lists by workplace, of those employees whose continued 
employment was subject to review. 

Mr Schapper submitted that preparatory to redundancies 
there had been arrangements made by NML to facilitate 
removals from the township. It was clear that the process 
leading up to the decisions for redundancy was detailed and 
lengthy. The document which shows how the employees 
were rated and selected is proof of that. Reference was made 
to the type assessments and ratings done on the three of the 
employees, the subject of the proceedings. Mr Schapper says 
the end result of this process is unfairness. There is 
unfairness in respect to all of the dismissals of all of the 
persons concerned. The fact that only three now complain 
does not matter. He said the unfairness to the group arises 
from a number of ways. 

First, there was no discussion whatsoever between 
management and the employees prior to the making of 
decisions to make people redundant, nor to the giving effect 
to the redundancies. Mr Schapper says that is completely 
contrary to normally accepted behaviour in modern indus- 
trial relations where employers and employees, by virtue of 
a philosophy and ethic developed out of the last four or five 
National or State Wage Cases, are supposed to be adopting 
a cooperative approach based on mutual understanding and 
consensus, creating as a result reasonable relationships 
between people. To make the decisions which were made 
in this exercise was contrary to the whole philosophical 
approach that the country is trying to adopt in respect to 
industrial relations and on that ground alone a failure to deal 
with the redundancies in a consultative fashion was unfair. 
Next, it was unfair to make any employee compulsorily 
redundant without calling for voluntary redundancies first. 
Third, in developing of the complex formula which is 
contained in Exhibit SI there was no involvement at all of 
unions and their members. This was important because it 
was a formula which would decide who would be made 
redundant. There was absolutely no input or participation. 
There was further unfairness because the weighting given 
to the factors was not productive of a fair result and as a 
consequence of that the decision of NML not to involve the 
unions or workforce in the establishment of the formula 
exacerbates unfairness. Lastly, in respect to the three 
persons who are the subject of the memorandum, all of them 
were unfairly dismissed because even if the validity of the 
formula adopted by NML is accepted, it was nevertheless 
incorrectly applied to the three workers by virtue of the 
presence of miscalculations and arithmetical errors. Those 
arithmetical errors are so important that in at least one case, 
they lead to the conclusion that the wrong employee went. 
Further, the formula requires subjective judgments for 
instance, where performance is a factor. That was done 
simply by asking the employee's supervisor and on the 
evidence the direct supervisor was only asked when Mr 
Goodwin, the Engineering Maintenance Superintendent, did 
not believe, through his own knowledge, that he could rank 
the workers concerned. This in circumstances where the 
employees had no opportunity to dispute or put material in 
contradiction of the assessment made either in respect of 
himself and others. Therefore if the formula has been 
misapplied in respect of the three, it has been applied 
wrongly and unfairly in a sense that people were not given 
the opportunity to make comment upon subjective judg- 
ments. 

Finally, Mr Schapper referred to the Decision of the 
Industrial Appeal Court in Amalgamated Metal Workers' 
and Shipwrights Union of Western Australia and the 
Operative Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers v. Australian Ship- 
building Industries (WA) Pty Ltd (1987) 67 WAIG 733 (ASI 
case). Of that Case, Mr Schapper says that it is important 
to understand how the dicta ought to be applied because the 
Industrial Appeal Court was looking at a specific circum- 
stance. That is, the issue in the case below was who should 
go and who should stay. There was no issue in that case as 
to fairness or otherwise of the overall process whereby the 
terminations were affected. To read the ASI case that the 
only issue that arises in redundancy cases is whether some 
person should go and another person should stay as was 
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suggested by Mr Caspersz, who appeared for NML, is 
wrong. AST does not lay down that as a proposition of law. 
That the only question that was there to be taken into 
account was whether the employees who were complaining 
of the dismissal have proven on balance that someone else 
who remains should have gone before them. But even if the 
ASI dicta is applicable, in the case of the employee 
Stephenson, because of the arithmetical errors and because 
of the person who was closest to him in the count, as it were, 
wants to go and Stephenson does not, then clearly 
Stephenson should have stayed and the other person should 
have gone. 

. During his reply, Mr Schapper said that there are a 
number of grounds that point to unfairness. It is not that 
NML was not entitled to retrench persons for any reason. 
The MEWU does not dispute that right. It does question the 
way it was done. The whole process was manifest in its 
unfairness and therefore all of the dismissals are unfair and 
that fact is not altered by reason of only three of them out 
of the 32 complaining. The unfairness arises because the 
decision to retrench was taken secretly and deliberately 
concealed and that was so, notwithstanding that NML 
claims to have a participative and cooperative industrial 
relations policy. It was misleading by NML when it was 
saying to employees that it could not rule out redundancies, 
that it had already decided to do so. That was deceitful and 
Mr Martin, who was the Company Officer in charge of the 
whole of the process, agreed so in his evidence. Mr Martin 
also agreed that the decision was autocratic. The number of 
factors going to make up the formula were obviously 
entirely arbitratory and so was the weight that was given to 
them and Mr Martin agrees with this. The overall decision 
making process in respect of all of the 32 people was marked 
by secrecy which is agreed, misleading conduct by NML, 
which has been proved, autocracy and arbitrariness. These 
last are also agreed and admitted. In the final analysis Mr 
Schapper says if all of these negative ingredients are present 
in a decision making process it can be nothing but unfair. 

Mr Caspersz, of counsel, who appeared on behalf of NML 
submitted to the Commission that it was important that it 
understand and appreciate the chronology of events. There 
was a chain of evidence which substantiates NML's position 
and the Tightness of it. That chain starts in October 1991 
when off-site the Company's senior management, in fact at 
Board level, decided that there needed to be streamlining of 
all of the NML operations and Telfer was not exempt from 
that. The most important area where there could be benefits 
from streamlining of operations is in the number of 
personnel because wages costs contributes to something like 
40% of operational overhead. After the Board had made this 
decision there were further discussions in Perth in February 
1992 and after that, there were retrenchments among staff. 
I interpolate here to say it is notorious through the financial 
and mining press that changes in the structure of NML took 
place about that time, not only at Telfer but in other parts 
of the operation as well. However, at Telfer Mr Martin, who 
is the Assistant General Manager, was given the task of 
dealing with the matter of retrenchments and he instituted 
a process to develop a feel for the number of positions which 
might be abolished. That process, on the evidence of Mr 
Martin, was aided by a report from the Proudfoot Organisa- 
tion which had been present on the site for some time during 
1991, together with his own views and those of his Human 
Resources Co-ordinator, Mr Wilson. The product of the 
amalgamation of all of this information was a feeling by Mr 
Martin that about 65 persons should go. However, there was 
work undertaken by Mr Wilson, at the direction of Mr 
Martin, to see whether these numbers could be firmed up. 
Exhibit CIO shows the rankings that started to fall out of that 
process and that reduced the numbers from about 65 to 45. 
There was further refining by way of a more detailed 
analysis which was accomplished by searching personal 
files. The final product, which is in Exhibit Cll, underwent 
some changes particularly concerning the effect that 
absences should have on the formula. From that process 
those who might be candidates for retrenchment were 
starting to appear. More detailed work was done about those 
persons and final assessment sheets were produced for those 

who appeared to be possibles. An important change, 
according to Mr Caspersz, was that in the first phase of the 
exercise, absences were counted merely on the basis of the 
number of forms on an individual's personal file but that was 
changed because it was felt there was a degree of unfairness 
about that, into the total number of days absence. There was 
a check done upon the product of the exercise by 
comparisons of various types of rankings (Exhibit C3). This 
document covered a supervisors ranking, length of service 
ranking and disciplinary notes over a length of service and 
compared these with a combination ranking which had been 
produced by application of the formula devised by Mr 
Martin. The purpose of the comparison was that a check was 
made on the Martin formula which indicated that it was not 
producing results which were in any way skewed. The end 
point was that there was a data base created for selecting 
persons to be retrenched and that data base was the product 
of a formula which had been applied to everybody. 

Mr Martin was responsible, and his evidence is clear to 
this effect, for guiding the whole process through. He took 
some outside advice but only in respect of the criteria to be 
incorporated into the formula. According to Mr Caspersz the 
formula, and each criterion in it, were quite acceptable. They 
were reasonably standard and Mr Bartlem in his cross 
examination had not taken issue with them. It is NML's 
position that it had decided to terminate the services of 32 
people. It decided to pay them a very generous benefit. It 
wanted to achieve efficiencies and productivity so it wanted 
to keep its best employees and the formula was designed to 
achieve that. Mr Caspersz then summarised some matters 
that are incorporated in the formula, that is absenteeism, 
skill, classification, then turned to the question of weighting. 
Mr Martin conceded that the weightings were arbitrary. If 
there is a complaint about that, according to Mr Caspersz, 
that begs the question about what should have been 
incorporated and that is a subjective decision. Whatever it 
was, it was not harsh or oppressive and there is no question 
that can be legitimately raised about the weightings because 
some weighting had to be given to the factors and it is clear 
that it would be inappropriate to rely on only one. NML 
relied on a combination of factors and it does not resile from 
that decision. 

Mr Caspersz said that Mr Martin had conceded candidly 
that NML was being autocratic in exercising its right to 
terminate without involvement or consultation. He did so 
because NML regarded the retrenchment process as being 
at the end of the day a termination. NML does not, has not 
nor would it consult with the unions as to who would be 
dismissed. That was something notwithstanding its policy 
of participation and consultation it had continued to reserve 
to itself. He also conceded that NML was secretive. It did 
not tell the unions what was going on because it was 
concerned about dislocation to its operations. It did not 
involve the unions because there obviously were questions 
that would arise from it doing so. For instance, if it accepted 
the Union's proposition of voluntary redundancies it might 
still be left with the same problem that it faces now. That 
is, it would have to chose who was to go and who was to 
stay whether there were too many volunteers or not enough 
and it would have to come up with selection criteria which 
would decide between people. So voluntary redundancy is 
irrelevant. It is not consistent with NML's policy but not to 
take it into account was not harsh and oppressive. 

Insofar as the three employees are concerned, if that 
becomes and issue for determination the allegations about 
deficiencies in arithmetic really do not make any difference. 
NML concedes that there was a transposition error in the 
Stephenson calculation but that does not change the 
outcome. The reality was that Mr Schapper had not 
demonstrated there were miscalculations to the extent that 
the ultimate result ought to be called in question. It is clear 
that if one takes absences they were calculated on the basis 
of the paper work that NML could find at the time. The same 
approach was taken with the assessment of the effect of 
warnings and commendations. Mr Stephenson's dismissal 
can not be called into, question because someone else was 
prepared to volunteer for redundancy. The fact that another 
worker may have had more absences without leave (AWOL) 
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than Stephenson can not call into account the outcome of 
the application of the formula because absenteeism was used 
merely as an indicator of reliability. The question of 
AWOL's was further complicated because there is no 
paperwork in respect of them. Mr Caspersz outlined similar 
concerns with regard to Mr Gutmann and Mr Deacy. 

In the final analysis NML's case is simply that it had a 
very difficult process to undertake and it endeavoured to act 
as fairly as it could. There is no evidence that the particular 
employees have been dealt with unfairly in comparison with 
any other person. Insofar as the ASI Case is concerned Mr 
Caspersz relies on that because he says that establishes the 
proper tests and is authority for the proposition that one has 
to look to a comparative analysis between the employees 
terminated by the retrenchment process and decide whether 
they have been harshly or oppressively treated in compari- 
son to those who were not terminated. Secondly the onus 
rests on the MEWU to demonstrate by evidence that there 
has been a harsh and oppressive exercise of the right NML 
has to terminate the services of its employees and it is only 
if that burdon is discharged that the Commission should 
intervene. Whether NML had prior consultations or not is 
not a factor. 

Before I turn to my response to the submissions of the 
parties, I need to make some findings on the witness 
evidence. 1 believe that the summaries of the submissions 
are sufficient to demonstrate the matters which the 
Commission has had in mind when considering its decision 
in this matter and therefore I do not intend to recite the 
witness evidence in detail. It is in a sense not necessary in 
this case because in reality there is no great controversy in 
the evidence. Insofar as the evidence from Messrs Stephen- 
son, Gutmann and Deacy is concerned, in a sense because 
of what I decide later, there is no need to make specific 
findings about their evidence, but if I needed to I have no 
difficulty in generally accepting what they have said. Mr D 
G Bartlem, an official of the MEWU, was in my view a 
truthful and honest witness. Insofar as the evidence of 
witnesses on behalf of NML is concerned, the first was Mr 
Garry Martin. His evidence was honest and frank. He is 
clearly a man of truth and I have no difficulty at all in saying 
that I accept his evidence without reservation. The evidence 
of Mr Wilson and Mr Goodwin is uncontroversial. They 
recited how they had been involved in the exercise and 
similarly with them I find their evidence has the impression 
of truth and is honest and straightforward. 

The summaries of the submissions indicate what has 
happened in this matter, but it is best that I include my 
impressions of it against the background of the evidence and 
my knowledge and understanding of the way industrial 
relations are conducted at Telfer. 

In his evidence, Mr Bartlem described accurately the way 
that industrial relations has been conducted at Telfer and this 
confirmed the evidence of Mr Martin when he conceded that 
the style of industrial relations adopted by the company was 
participative and consultative, but was not consensus based. 
Mr Bartlem accepted that was the way industrial relations 
has been conducted at Telfer for many years. In many senses 
the way that industrial relations has been conducted at Telfer 
has been a model, that has been observed and adopted at 
other places. The industrial relations policies and human 
resources management have been innovative and have been 
at the leading edge of industrial relations in this State. Both 
of the parties have contributed to the success of the 
approach. 

There have been industrial disputes at Telfer, but to a 
much lesser degree and at a far lesser intensity than in many 
other mining operations in Western Australia. It is therefore 
true to say that there has been a degree of trust between the 
parties and a willingness to do things that are different. For 
instance, in the restructuring and efficiency negotiations 
there were concessions made by the Unions which involved 
changes in work practices at Telfer which, in other 
circumstances, the Unions would have regarded as being to 
their detriment, but which were instituted there both because 
of understandings the Unions had with NML and the mutual 
commitment to keep the project viable and to ensure its life 
is maximised. 

It is against this background that the events which started 
in October with the decision by NML Board to down-man 
its Australian operations, Telfer being only one of them, 
must be viewed. Mr Martin was appointed to undertake the 
task. He is a Metalurgist, but he has had experience as 
Resident Manager at Telfer handling industrial relations and 
human resources matters. He says in his evidence, and it is 
important in understanding his motives and conduct, that he 
believed there is little to guide an employer who is dealing 
with redundancy. He did seek advice from his industrial 
adviser, Mr Williams and from the legal firm which 
represented NML in this case. However, that advice, on the 
evidence, was limited to some of the considerations which 
should become criteria in a formula which one could devise 
to provide a matrix for assessment of persons to be made 
redundant. No more than that. Mr Martin's evidence is that 
there is no guide available for these circumstances. In that 
regard I must say he is badly mistaken. There is a veritable 
mountain of information available in most libraries: there 
are academic writings and practical case studies that deal 
with redundancies. There are various types of redundancy 
models which can be used. However, unfortunately he was 
unaware of that and did not avail himself of the benefits of 
the experience of others. 

Instead, he developed a model. The model contains 
assessments of service and there can be no quarrel with that. 
However, the way that service is treated could give rise to 
a different influence upon the total outcome of the matrix, 
depending upon the length of service of the longest serving 
person in the section and because of that it can devalue some 
of the other factors which count towards the accumulation 
of points. Insofar as absenteeism is concerned, the approach 
taken first was merely to count the number of forms on the 
files. Mr Martin decided that that was not accurate enough 
so he devised a formula which took into account the total 
number of days which were certified as sickness and the 
total number of days which were uncertified. He devised a 
calculation which said that if you had more than one day a 
month then you would score no points under the absenteeism 
clause. The superficial rationale behind that is clear. The 
person who has a day off a month, in other words, who uses 
his sick leave as soon as it accrues, is probably not a person 
who would be considered a reliable employee. But the flaw 
in the approach is that if a person, say in two years' service, 
has two separate sets of absence certified for genuine 
sickness for, say, 12 days on one occasion and 12 days on 
another, he is treated the same as the person who is 
categorised as unreliable because he takes a day off a month. 
That is obviously unfair as it takes no account for genuine 
illness. There can even be doubts that it is fair at all to take 
into account sick leave which is certified and which is 
available to a person under the award. However, even if that 
is wrong, it is a flaw in the formula to deal with absenteeism 
by artificially distributing absences across every month, 
which is the effect of Mr Martin's approach. 

Insofar as disciplinary action is concerned, there is a total 
of 100 points awarded to each person. If there was an 
ordinary warning the worker would lose a third of that and 
for a final warning he would lose the lot. But, on the 
evidence, there is really no consideration of the total 
behaviour of the employee. In other words, commendations 
are apparently not given the same sort of weight as warnings 
and in fact some of the commendations were group 
commendations which did not count. Skill level is consid- 
ered, but no one was given any rating for it. That obviously 
reduces the heading to a constant. The same can be said for 
classification levels, even though it is argued that classifica- 
tion levels vary in some of the other departments which were 
considered. For the three departments under consideration 
in this case, the classification level is a constant, so both of 
those contribute nothing to the determination of who is 
better. Work performance is a rating which, on all of the 
evidence, is completely subjective. One would have thought 
that if persons were to be rated, they should be rated, for 
instance if there is nine in a department, from one to nine; 
who is the best to who is the worst. It was not done that way. 
Everyone was given 50 points at least and the rating was 
done on poor, medium or good. That type of rating system 
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is obviously open to manipulation to get a result desired if 
that became the assessor's intention. Manipulation of that 
subjective rating could easily change the outcome of the 
assessment because there is so much difference between the 
value for whether a worker is poor or good. With regard to 
the marital status and dependent children there can be no 
quarrel with those assessments which are put in on a 
compassionate basis and the existence or not of other 
qualifications is something which, ought to be rated. But all 
in all, the product of Mr Martin's first time assessment is 
a formula which, he admits, is arbitrary which, he admits, 
is subjective and which, on the basis of many commonly 
accepted methods of dealing with assessment of persons for 
retrenchment is deficient. 

There was no consultation with the Unions involved. 
They asked what NML's intentions were. Obviously, on the 
evidence, they had a feeling that something may be in the 
wind because of the retrenchments of the staff. They asked 
whether there was and they received an answer which was 
obviously designed to conceal from them the truth of the 
matter. At the time of the meeting on 27 February there was 
a positive decision to retrench. The number of retrenchments 
had not been decided, but the opportunity to tell the Unions 
and employees honestly what was to happen was passed by. 
Mr Martin admits that was deceitful and it was. The degree 
of that deceit is exacerbated because of the relationship of 
these parties. In the past it is true, and Mr Bartlem's 
evidence points to this, that if NML said something it was 
believed. In other words, the Union and its members were, 
in a way, lulled into a false sense of security by this 
behaviour. The long term damage to the parties relationship 
has yet to be assessed. 

There are other issues which come to mind concerning the 
way this process took place. It goes to the question of work 
performance evaluation. The evaluation was done by Mr 
Goodwin. In essence, for workers that he was unsure of he 
approached their supervisors, but his assessment comes with 
all of the natural biases he carries because of his position 
in dealing with some of the people concerned. For instance, 
it is more likely that he would form views about attitudinal 
problems of people who, say, represent the Union, who have 
been in a conflict situation with him when arguing against 
management policies, not only on behalf of themselves, but 
on behalf of other persons. He has overlaid work evaluation 
and attitude. The attitude, though, it appears only for those 
persons who he has had particular exposure to in situations 
when their behaviour may be such that they must adopt a 
different stance to management to represent a view. That 
causes concerns about the question of the work value 
assessment and exacerbates the subjectivity of it. 

Mr Caspersz urges upon the Commission that the ASI 
Case is authority for the proposition that the Commission 
must restrict itself in retrenchment matters to dealing with 
claims of one person as opposed to another. I prefer the 
interpretation that Mr Schapper puts on the ASI Case. That 
case was particularly concerned with that issue, not with an 
issue of the same genre as that currently before the 
Commission. But even if that is wrong, the ASI case was 
heard in 1987. There has been much change to industrial 
relations in the philosophy of wage fixation in this country 
since then. There has been a veritable explosion in the move 
towards enterprise negotiation. Consultation and participa- 
tion are the by-words of the current wages system. NML has 
benefited from them. I must say that they have benefited 
from them, not solely because of a change in wage policy 
because they were doing many of these things themselves 
already. However, the point is that the industrial relations 
environment as a whole has changed since 1987 and if it was 
not considered by the learned judges in 1987 to be necessary 
for there to be consultation with the union because of the 
effect of the Redundancy and Technological Change clause 
of the Metal Industry Award, the social dynamic since then 
has changed that, in my respectful view, so that there are 
now a new set of criteria to be applied when one talks about 
consultation and participation. It does not mean that an 
employer's ultimate right to decide the number of employ- 
ees used to man its operations has been compromised or 
changed. It does not mean that the dicta in the Undercliffe 

Case has been changed so that the legal right of the employer 
to dismiss has been diminished. Those rules have not 
changed: its (an employers) decision will stand unless it is 
oppressive or harsh. However, one can expect that there will 
be consultation on industrial relations matters, particularly 
about redundancy. 

There is nothing new about redundancy. In the current 
economic circumstances, it is happening every day. There 
has been massive down-manning in the mining industry. It 
has been achieved in the main by consultation. It has been 
achieved with employers maintaining their ultimate right to 
keep the best person for the job, but it has been achieved by 
the co-operation of the Unions involved. For instance, if 
NML had have asked the MEWU, there is no reason to 
believe that it would not have assisted in the same way it 
has assisted BHP to down-man hundreds of workers in its 
Newman and Goldsworthy operations, not to mention the 
run-down of the Koolan Island mine. They are just three 
examples. There are many others. Voluntary redundancy is 
not an ogre to other companies in the same way as it seems 
to be to NML. Others have used the process and achieved 
their aims to down-man efficiently, economically, while 
maintaining their productivity and, hopefully, profitability. 
However, NML opted not to follow that course. It followed 
a course which, upon the evidence and in the words of Mr 
Schapper, is accurately described as taking a decision in 
secret, in misleading circumstances with autocracy and 
based on arbitrary considerations. Mr Schapper says such a 
decision must be unfair and I cannot but come to the 
conclusion that he is right. 

The parties did not proceed to debate, in any real sense, 
the matter of giving the Unions notice under the Award. But 
there is evidence that allows comment on this aspect and 
which is demonstrative again of the devious way NML 
approached this problem. The Award clearly says that the 
Union is to be given a month's notice. What happened in 
this case is that the workers were given a month's notice 
with pay in lieu and the Union was told on the same day. 
Whether that is a breach of the Award or not is not for me 
to decide, but it is a breach of the clear understanding and 
intent that official representatives of the workers be given 
a chance to talk about the redundancy before it occurs. It is 
half smart to do what NML has done. It is a shallow 
argument which says that the workers were sent home for 
a month and not told to return to work on the basis that that 
will help them find other employment. They are in the 
middle of the Great Sandy Desert. How could they use the 
time to go for interviews and still maintain their accommo- 
dation and living in Telfer. Were they still on call as one 
would expect if the employer exercises such an option not 
to have them work under their contract? On the evidence, 
1 think not. NML was organising trucks to remove their 
goods from the site as soon as possible. If the Award protects 
the employer in the circumstances of this case, it is clearly 
in need of amendment. 

From its evidence NML would have it believed that the 
action it took in giving the notice it did was motivated by 
altruism. It was designed to save the workers humiliation, 
to allow them to remove themselves from the workplace and 
plan their futures, to try and achieve ongoing employment 
and otherwise organise themselves. However the implica- 
tions that can be drawn from the evidence are different to 
this. From the evidence it appears as though NML wanted 
to remove the persons that it had selected for retrenchment 
from the workplace as cleanly and as quickly as possible so 
that they could not disrupt the workplace through lack of 
focus or otherwise being inattentive to their work. It also 
appears as though NML were prepared to pay a price for this, 
that is the workers were encouraged to leave by a settlement 
on them of retrenchment payment of almost twice what is 
provided for in the Award and on any measure a most 
outstandingly generous payment. It further appears that 
NML were prepared to accept that there could be an 
industrial relations aberration resulting from the termina- 
tions. If that was the thought in the event it was correct 
because there was a dispute which on the evidence cost over 
$2.2 million which results in a profit loss of $400,000. At 
a time when the shareholders of the Company are earning 
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4 per cent on their investment it may well be asked why such 
expenditure was necessary when other companies in the 
mining industry have achieved satisfactory reductions in 
their workforce with no loss of time and therefore cash flow 
or profit and for half the retrenchment payout. 

1 accept the argument of Mr Schapper that the whole of 
this process was unfair. It was unfair for all involved, not 
only the three employees who were the subject of the 
notification. On those grounds alone, I find that the criteria 
used for the selection of the individuals was unfair and 
discriminatory. However, I specifically make no comment 
about whether the three persons named in the schedule, if 
a proper selection process is applied, ought to stay or go. 
That is for the future. Minutes of a Declaration and Order 
will issue and the parties can Speak to the Minutes in due 
course. 

Appearances: Mr D. Schapper (of Counsel) appeared on 
behalf of the Metal and Engineering Workers Union. 

Mr T. Caspersz (of Counsel) and with him Mr B. 
Williams appeared for Newcrest Mining Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Another, 

and 
Newcrest Mining Limited. 

No. CR 186 of 1992. 
COMMISSIONER J. F. GREGOR. 

23 April 1992. 
Declaration and Order. 

HAVING heard Mr D.H. Schapper (of Counsel) on behalf 
of the Metals and Engineering Workers' Union of Australia, 
Western Australian Branch and Mr T. Caspersz (of Counsel) 
and with him Mr B. Williams on behalf of Newcrest Mining 
Limited, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 doth hereby 
declares and orders— 

(1) That the criteria used in selection of those 
individuals named in the Schedule to the Memo- 
randum of Matters for Hearing and Determination 
in Matter CR 186 of 1992 was unfair and 
disciminatory. 

(2) That the notices of termination issued on 16 
March 1992 to Mr T. Gutmann, Mr D. Deacy and 
Mr C. Stephenson be and are hereby rescinded. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 194 of 1992. 

COMMISSIONER A.R. BEECH. 
23 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: By consent the matter referred for 
hearing and determination was altered during the proceed- 
ings to the following: 

"The applicant union claims the cessation of work 
for a period while alterations and rectification work 
was conducted on the site safety shed at the Building 

Management Authority's Graylands CSIRO site does 
not warrant the decision of the Building Management 
Authority not to pay the employees for that time. The 
respondent employer objects to and opposes this 
claim." 

The Commission understands when work commenced on 
the site there was a separate site shed dedicated to first aid. 
The Commission was informed that at the pre-start 
agreement discussions between the parties, it was agreed 
that the first aid facilities would be re-located into the site 
office and the separate site shed would be removed. The 
re-location occurred and the Commission understands that 
by the use of portable free-standing partitions, an area of the 
site office was put to one side. That area contained a folding 
bed, a refrigerator, a first aid kit on top of the refrigerator, 
a sink with running water and also the hot water system. 

An organiser for one of the unions of the applicant, Mr 
Douglas, attended the site on the 20th March 1992. Mr 
Douglas has had nineteen years' experience in the building 
construction industry. He formed the opinion that the space 
allocated for the first aid room was insufficient, and that for 
practical purposes the area set aside would not be able to be 
used as a first aid area in the event of an accident requiring 
the use of the folding bed. His evidence was that the area 
was totally inadequate. His concern was that the bed was 
folded up because it was not able to be laid out in the space 
allocated and that if the bed had been laid out then a person 
laying on the bed would not have been able to have been 
attended to in that room. He also stated that in his opinion 
that if a stretcher had been required there would be 
difficulties gaining access. In his opinion, given the nature 
of the building construction industry, there should not be a 
requirement for employees to work on a building site with 
inadequate first aid facilities. Mr Douglas was also of the 
opinion that the location of a pressure relief valve on the hot 
water heater, which would have been at head height if a 
patient had been on the bed represented a problem which 
warranted a guard being put around it. He suggested that 
whilst rectification work was undertaken on these matters, 
the original site first aid shed, which had been disconnected 
but was still on site could be used for the interim with merely 
the re-location of the first aid box, and the door being 
unlocked. This was not agreed to by management on site 
with the result that for the three quarters of an hour that it 
took for the matters raised regarding the first aid facility to 
be attended to, the workers remained in the sheds. The 
rectification work involved the moving of a table, the 
re-location of the movable partitions and the fitting of a 
guard to the hot water system. 

Before returning to work the workforce was told that they 
would not be paid for this amount of time, and as a result 
a further amount of lost time occurred whilst this was 
discussed. The Commission understands that it is agreed that 
overall one hour was lost due to this issue. The union claims 
that wages for this time should not have been stopped by the 
Building Management Authority. 

The position of the Building Management Authority is 
quite straightforward. The first aid facility within the site 
office had been on site for some time. There is an active 
safety committee on site, and no concerns had been raised 
with the Building Management Authority until the union 
organiser had arrived on site. As soon as the issue had been 
raised, site management had agreed to make the changes 
without hesitation even though the BMA's position was that 
the changes were not necessary. There was no danger to 
health and safety, certainly as envisaged by the Occupa- 
tional Health, Safety and Welfare Act and in any event there 
should not have been a cessation of work, including the 
period after the first aid facility had been altered but before 
work resumed. 

There are a number of elements regarding the events 
which occurred and which provide strong support for the 
positions of either party. However given the nature of the 
dispute and that the proceedings before the Commission 
focussed almost entirely upon the merits rather than the legal 
or technical aspects of the dispute, the Commission 
approaches the matter this way. 
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The passage of the Occupational Health, Safety and 
Welfare Act reflects the view of the Parliament that matters 
going to occupational health and safety are matters of 
considerable moment and which all parties in industrial 
relations should devote considerable attention. The provi- 
sion of a first aid facility such as referred to in these 
proceedings is not covered by the award, but is a matter 
agreed between the parties to be provided. It must be 
regarded as integral for occupational health and safety 
purposes not only for there to be maximum attention to 
education and training to prevent accidents at work, but also 
for the provision of adequate facilities at all times when 
work is being carried out in the event that an accident does 
occur. Although the absence, for example, of a first aid 
facility does not of itself create a danger or a hazard in the 
performance of work, the absence of adequate first aid 
facilities may still present a total work environment which 
is unsatisfactory from the point of view of safety. It is for 
such reasons that the parties agreed at the pre-start stage 
regarding the provision of first aid facilities on the site in 
the absence of a specific award provision. If those facilities 
are to be provided then it goes without saying that they must 
be adequate. 

In the present case the Commission recognises that there 
is a conflict in the evidence regarding the adequacy or 
otherwise of the first aid facility. The Commission accepts 
the point of view of site management that when the 
partitions were first erected, to test the adequacy of the space 
the bed was unfolded and it fitted within the space provided. 
However the Commission also accepts that there was 
inadequate room for that area to function properly as a first 
aid facility. It may be summed up by the words of one of 
the shop stewards, that the space was so small that one 
"couldn't throw a cat". 

The Commission observes for the future that if the parties 
have agreed that a first aid facility will be part of the overall 
site office, then there must be an agreement also for the 
minimum dimensions of that facility. 

In this case, the Commission is satisfied that the 
rectification work was appropriate, and that employees 
working on a building construction site have a legitimate 
expectation that there will be adequate and proper provision 
made for the treatment on site of injured employees in the 
event of an accident. The merit in this matter lies with the 
union. 

The claim of the union is granted and the payment should 
not have been withheld. 

The respondent drew to the attention of the Commission 
the provisions of section 124 of the federal Industrial 
Relations Act 1988, because of employees on site who are 
covered by an award of that jurisdiction. From the point of 
view of the Commission, the conclusion it has reached fits 
comfortably within the requirements of that section. 

Accordingly an order will issue that those employees who 
were not paid for the time lost due to the dispute at the 
respondent's CSIRO site at Graylands on the 20th March 
1992 be paid for that time. 

Appearances: Mr M. Keogh on behalf of the applicant. 

Mr D. Lee on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 194 of 1992. 

COMMISSIONER A.R. BEECH. 
1 May 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the applicant and 
Mr D. Lee on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

1. That those employees who were not paid for the 
time lost due to the dispute at the respondent's 
CSIRO site at Graylands on the 20th March 1992 
be paid for that time. 

2. That such payment be made on the first pay period 
on or after the date of this Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Grendel Construction. 
No. CR 747 of 1991. 

COMMISSIONER A.R. BEECH. 
1 May 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

proceedings, taken from the transcript as edited by the 
Commission.) 
THE COMMISSIONER: This is an application for a site 
allowance and the claim is brought pursuant to Clause 8(16) 
of the Building Trades (Construction) Award No. 14 of 
1978. The respondent company is engaged in building an 
aged persons' hostel for the Hellenic Benevolent Associa- 
tion. The construction is located in Alexander Drive, 
Dianella. The project cost is $L77m and consists of three 
separate blocks of buildings of single storey with a tile roof. 
There are a total of forty sleeping units in all three of the 
units with common recreational areas and an office 
accommodation block attached to one of the accommoda- 
tion units. Construction is of single storey and of a 
conventional pattern. The average work force on site is 
approximately eight to ten employees and work commenced 
on the 8th October 1991 and is expected to be completed 
on the 28th July 1992. 

The Commission heard evidence from an organiser with 
the applicant Mr Reid, from Mr Missikos, the Secretary of 
the Hellenic Benevolent Association, and from Mr O'ngare- 
zos and Mr Porter from the respondent. At the conclusion 
of proceedings the Commission gave the following decision: 

Reference was made to a decision of the Commission 
granting a site allowance to a project being built by Fini 
Homes (71 WAIG 2407). The Commission is satisfied for 
the reasons contained in the Fini Homes decision that the 
project that is the subject of this application is one for which 
a site allowance may be awarded consistent with the Sapri 
Decision (print F 1957). - 
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However in relation to a comparison with the project 
being constructed by Fini Homes, the Commission is not 
satisfied that a direct comparison may be made. In this 
regard the size of the Fini Homes project, the size of the 
work force involved and the emphasis placed on the location 
of the Fini Homes project in the decision which awarded the 
site allowance demonstrate a difference between the two 
projects. 

In relation to the terms of the building contract, whether 
an employer is able to recoup the cost of a site allowance 
is really a matter for the employer, and not a matter for the 
Commission. If an employer does not make an allowance 
for a site allowance in relation to any particular contract, that 
is a matter for it, but the employer stands a chance of having 
a site allowance awarded by the Commission in any event, 
and the terms of the contract are not a matter which the 
Commission is able to take into account. Incapacity to pay 
is able to be taken into account, but although such a 
submission was made by Mr Richardson, other than 
evidence from the owner of the project that he does not 
believe that there are any funds available for a site 
allowance, very little was put in relation to the situation of 
the respondent itself. 

As to the evidence of disabilities on site, however, each 
of the issues which have been raised by the union in its case 
has been, in some cases, more than adequately countered by 
the evidence brought on behalf of the respondent. The 
Commission is not satisfied on balance that there are 
sufficient disabilities on site to warrant the awarding of a site 
allowance. An order will therefore issue dismissing the 
claim. 

Appearances: Mr M. Keogh on behalf of the applicant. 
Mr K.F. Richardson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Grendel Construction. 
No. CR 747 of 1991. 

COMMISSIONER A.R. BEECH. 
1 May 1992. 

Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr K. Richardson on behalf of the Respondent; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); and Australian Electrical, Elec- 
tronics, Foundry and Engineering Union (Western Austra- 

lian Branch) 
and 

Building Management Authority. 
No. CR 23 of 1992. 

COMMISSIONER A.R. BEECH. 
9 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application by 
the applicant unions for its members who have had wages 
deducted by the respondent for an order that payment for that 
time be made. 

The matter referred for hearing and determination is as 
follows: 

"The applicant union claims that a dispute exists 
between it and the respondent as a result of the 
deduction of two days' wages to employees on the 
Joondalup TAFE site on the 18th and 19lh November 
1991. The union claims that the dispute arose over a 
lack of amenities being provided because of the 
respondent's "non-compliance with industry standards 
in relation to electrical tagging". The union claims that 
those employees who had wages deducted should be 
paid for the two days in question." 

With the benefit of hindsight, the issues to be determined 
are clearer to the Commission than they were following the 
claim originally made in earlier conference proceedings and 
which resulted in the Memorandum of Matters for Hearing 
and Determination. The issues between the parties really fall 
under two headings, the first of which has two parts. 

Although the Commission understands that all members 
of the unions on site lost some time and wages, there are two 
sets of circumstances: The electricians, for reasons claimed 
to be related to safety, disconnected the power supply to the 
site, but then worked over some of the two days in question 
testing electrical installations and equipment; the balance of 
the construction workforce worked until twelve o'clock on 
the first day, at which time they left the site because of the 
disruption to the site amenities, and the agreed procedure 
between the unions and the Building Management Authority 
regarding such an event. Whilst the balance of the workforce 
then attended for work on the second day, the Commission 
understands that they ceased work at morning smoko and 
left the site, for the same reasons. 

It is not clear precisely what time has not been paid for, 
but the Commission acts on the assumption that each 
member of the workforce was paid for the time worked until 
twelve o'clock on the 18th November 1991, and for the 
period between normal starting time and morning smoko on 
the 19th November 1991. The issue to be decided therefore, 
may not be two days' wages as such as reflected in the 
matter referred for hearing and determination. The Commis- 
sion understands from the submissions that there will not be 
a dispute between the parties as to the actual time lost, that 
being able to be determined between them from the records 
(transcript page 8). 

The second area of dispute between the parties is the 
corresponding claim of the respondent that the dispute the 
subject of this claim was one part of an overall industrial 
campaign conducted by the unions against the Building 
Management Authority which commenced on the 18th 
November 1991, and which resulted in a settlement 
negotiated between the parties and which included a 
payment for lost time which covered the period of time the 
subject of this claim. Accordingly, in equity, the Commis- 
sion should not grant the claim of the unions in any event, 
it having been included in a negotiated settlement freely 
entered into by the parties. 
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At the commencement of proceedings the applicant sought 
leave to amend the claim, and this was granted principally 
on the basis that the joining of the Australian Electrical, 
Electronics, Foundry and Engineering Union to the applica- 
tion on behalf of the electrical workers resulted in a slightly 
different basis of claim — the electricians did not leave the 
site due to an absence of amenities (transcript pages 7 and 
8; 59 to 61). Upon reflection, the Commission believes that 
the claim as filed is sufficiently broad to cover the dispute 
between the parties. To some extent, this part of the 
application can be seen as having given the respondent 
notice that the applicants intended to rely upon a further 
argument in support of their claim, an argument which went 
to the integrity of the site electrical installation. Given that 
the proceedings were not concluded on the day set aside for 
the hearing of this matter, and the respondent had therefore 
ample opportunity to prepare for and accommodate that 
argument, the application then proceeded and will be dealt 
with on that basis. 

In total, evidence was called from Mr C.R. Tabor and Mr 
C.M. Griffiths, both site electricians employed by the 
respondent, Mr S. D'Souza, shop steward and health and 
safety representative for The Australian Builders' Labour- 
ers' Federated Union of Workers employed by the Building 
Management Authority on that site. Evidence from the 
Building Management Authority was given by Mr P.W. 
Coffey, currently with the Employee Relations Branch of the 
Building Management Authority, Mr K.W. Green who on 
the 18th November 1991 was the acting site manager, and 
from Mr G.H. Mayes the site manager and who attended site 
on the second day of the dispute. Evidence was also called 
from Mr W.J. Douglas, an electrician employed by the 
Building Management Authority and who is responsible for 
the tagging and testing of the Building Management 
Authority's electrical equipment. The issue of whether or 
not the negotiated settlement eventually reached in relation 
to the industrial campaign also included this dispute was 
dealt with as a discrete item by the parties, and will be 
referred to as necessary later in these reasons for decision. 
It is convenient to deal with the various issues which present 
themselves in the same order that they have been dealt with 
by the parties, and the Commission turns first to consider 
the position of the electricians. The dispute occurred on the 
Joondalup TAPE site which has been under way for some 
time previously. Mr Tabor has been an electrician for twenty 
years, holds electrical workers' licences in fitting and 
installing, possesses a Certificate of Industrial Electronics 
and a Microwave Licence. He is the shop steward for his 
union and an elected health and safety representative. The 
evidence of Mr Tabor is that on the 18th November 1991 
he attended for work and nothing untoward occurred until 
approximately 8.00am when he heard that the Department 
of Occupational Health, Safety and Welfare had issued an 
Improvement Notice at another Building Management 
Authority site, the Leda Primary School. It was Mr Tabor's 
understanding that this Improvement Notice concerned 
electrical safety, and in particular the tagging procedures 
followed by the Building Management Authority. He gave 
evidence that this was a matter about which there had been 
some history within the Building Management Authority, 
and was a matter which had caused some concern to him 
previously. He sought in vain to be supplied with a copy of 
the Improvement Notice, and it is common ground that he 
did make a number of endeavours to obtain that information. 
His clear evidence is that from an electrical point of view 
all Building Management Authority construction sites are 
the same, and if an Improvement Notice had been issued at 
one site, the reasons for the issuing of the Notice would also 
be present at other sites. 

Mr Tabor gave evidence that concerns about the 
procedures followed by the Building Management Authority 
regarding the tagging of electrical equipment compared with 
the procedures followed in the private sector had been raised 
previously within the Building Management Authority, the 
principal difference between the two, at that time in any 
event, being the colour of tags used. Fie also gave evidence 
of a previous problem discovered at the Joondalup TAPE 
site where live cables had been left exposed on the site. After 

learning that an Improvement Notice had been issued at 
Leda, Mr Tabor decided to check how the temporary power 
was set up on the Joondalup TAFE site. He found some 
things of concern and they were fixed straight away 
(transcript page 22) and he discovered that a previous 
problem regarding earthing between the first site board and 
the first construction board had not been rectified. Cable had 
been brought to the site but had not been installed. He was 
unaware whether this problem regarding the lack of earthing 
had caused the problem at Leda, and this led him to the 
conclusion that some of the temporary power on construc- 
tion sites is not always thoroughly checked before it is 
livened. His evidence is that none of the ten electricians on 
that site had ever properly or thoroughly checked the hard 
wiring and switchboard on that site. He sought advice from 
his union and was informed that all temporary installation, 
whether fixed or portable equipment, should be tested and 
tagged every three months. Mr Tabor's evidence is that these 
tests had not been carried out in relation to the fixed wiring 
providing temporary power to the site. He made a decision 
that the safest thing to do would be to turn that power off 
and check everything on the site. This was done. 

A number of considerations arise from the evidence to 
this point, it being the position of the Building Management 
Authority that there was no real cause for the power to have 
been interrupted, and that the interruption to power was 
merely part of an industrial campaign which commenced 
that day. Mr Tabor emphatically denies that the incident was 
related to the industrial campaign, he was cross-examined 
on this point and his evidence was not broken down. As to 
his fundamental evidence that the lack of a certain earthing 
wire of itself posed a safety problem, and of itself led to 
reasonable suspicions as to other potential safety problems 
from an electrical point of view, the Commission was not 
presented with any evidence to the contrary on those points. 
The evidence is that no management representative with 
electrical knowledge went to the site to find out what the 
problems were. Mr Tabor's competence and standing as an 
electrician and longstanding member of the workforce was 
not called into question, and in fact his good standing was 
confirmed by succeeding witnesses. 

His evidence was corroborated by Mr Griffiths' evidence. 
He has been with the Building Management Authority since 
May 1988, has previously worked in a variety of industries 
and holds an A grade Electrician's Licence. He also is a shop 
steward for his union, an occupational health and safety 
representative and a member of a peak safety committee 
within the Building Management Authority known as 
"Safecom". He is employed at the Joondalup TAFE, but 
was not required to be at work on the first day of the dispute. 
He did attend on the second day of the dispute. He was part 
of the group of electricians that inspected all of the wiring 
on site on that second day and in his opinion, in reference 
to the situation found by Mr Tabor, an earthing conductor 
not installed in accordance with an Australian Standard 
AS3000 can generate a life threatening situation (transcript 
page 97). 

The acting manager on the first day of the dispute Mr 
Green gave evidence. His evidence is that the dispute which 
occurred occurred over the colour of the tags. Fie confirmed 
that Mr Tabor made efforts to find out about the 
Improvement Notice that had been issued at Leda (transcript 
page 146), and that efforts were made by Mr Tabor to 
organise electrical testing gear (transcript page 147). His 
evidence was not questioned on this point and is consistent 
with a statement made in writing on the day and sent to the 
Building Management Authority by him (exhibit G). 

The decision to turn the power off is critical, and the 
Commission must reach a conclusion on the evidence as to 
the validity or otherwise of the actions taken. The only 
reasonable conclusion open at this point is that there was a 
reasonable ground for believing that there was an electrical 
safety hazard on site, and the evidence is that the power had 
to be shut down for the purpose of rectifying this, and also 
for the corresponding checking of all other site installations. 

The Building Management Authority has brought evi- 
dence that on the same day a very large number of Building 
Management Authority construction sites suffered industrial 
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action and there is a temptation to merely regard what 
occurred thus far at the Joondalup TAFE to be merely 
another example of that industrial campaign which, on the 
evidence, commenced. However Mr Tabor's evidence was 
not broken down on this point, neither was Mr Griffiths' 
evidence, and the evidence regarding the potential of an 
electrical hazard remains. 

Much time was spent during the hearing regarding a 
problem of the tagging of equipment. In reality, this point 
may be easily disposed of.- To the extent that the practice 
within the Building Management Authority regarding 
tagging is to be used as the reason for founding a reasonable 
belief that there was an electrical hazard on site, the 
evidence produced to the Commission does not support the 
conclusion. Mr Griffiths stated that the Building Manage- 
ment Authority does "pedantically" comply with the law 
in this regard (transcript page 96), there is evidence that all 
of the electrical equipment on site which had been checked 
and tagged had been checked and tagged within the last three 
months, and there is no evidence of any electrical equipment 
incorrectly tagged or found to have been in a less than safe 
state. The issue relied upon by Mr Tabor is an electrical 
installation which is not ordinarily tagged and which of itself 
gave cause for concern. The Commission accepts that there 
is evidence before it that the Building Management 
Authority's practice in relation to the colour of the tags had 
given cause for concern and had been raised and discussed 
at numerous meetings. The Commission also accepts that it 
may have been desirable for the Building Management 
Authority to change its practice to bring it in line with the 
colour coding pattern recognised in the private sector. 
However the evidence does not show that the Building 
Management Authority's practice was illegal. As far as the 
discontinuance of the power supply to the site is concerned, 
the Commission finds on the evidence that it was not in 
support of the industrial campaign as alleged by the 
respondent. Further, to the extent that the issue of tagging 
is relied upon, the evidence before the Commission shows 
that although it was a concern on the day, it of itself, on the 
evidence, does not reveal the existence of a hazard on site. 

The evidence of Mr Tabor, and this would not appear to 
be in dispute (cf the evidence of Mr Green and exhibit G) 
is that on the first day of the dispute, the bulk of the 
electricians left site at approximately 12.45pm, and Mr 
Tabor and another electrician left site at approximately 
1.30pm. The Commission assumes that all of those persons 
were paid up to the time they left site. 

There are two aspects to the evidence of Mr Tabor from 
this point. The first aspect is that when Mr Tabor left site, 
he did so because of a lack of amenities (transcript page 27) 
and because apparently there was not much else that could 
be done without some essential testing instruments (tran- 
script pages 28 and 29). However the second aspect is that 
on behalf of the electricians, Mr Tabor asked the Building 
Management Authority whether or not the electricians 
would be paid double time to stay "and try to get these 
facilities back on again and carry out the tests" (transcript 
pages 55 and 56). In re-examination Mr Tabor stated that 
he still remained at work after having been told that double 
time would not be paid (transcript page 58). From this, the 
Commission concludes that Mr Tabor did stay, but not after 
1.30pm consistent with his earlier evidence. The concern of 
the Commission is that it is one thing for the electrical 
workers to leave the site because the lack of testing 
equipment meant there was no useful work that could be 
done. It is another if the electricians went home because they 
would not be paid double time, the inference being that there 
was useful work to do, but they would only stay if paid at 
double time rate. That double time was not to be paid does 
not mean that there was therefore no work that could have 
been done. To this extent, the evidence of the applicant 
unions that the electricity supply was disconnected due to 
a genuine and reasonable fear for safety, and that every 
effort was made to correct that electrical problem and restore 
power, is damaged by this evidence. 

For the second day of the stoppage, the almost uncontro- 
verted evidence of Mr Tabor is that the electricians attended 
site on that day and spent the entire working day on the 

testing of the electrical installation and the restoration of 
power. The Commission understands from the evidence that 
power was eventually restored to the site at 6.00pm on the 
night of the second day of the stoppage. 

In relation to the electrical workers, it is the opinion of 
the Commission that payment should be made to the 
electrical workers for work performed on the second day of 
the stoppage, because the evidence is that actual work was 
performed on site, and that work was directly related to the 
safety concerns which the Commission has found estab- 
lished by the evidence in this matter. Correspondingly, there 
is thus far no warrant for the electricians to be paid for the 
balance of the previous day. That is because their absence 
from the site seemed as much to do with a preference for 
double time payment than any other reason. However, to the 
extent that the electricians left site because of a lack of 
amenities, there may be a warrant for them to be paid for 
that reason, which is a convenient point to turn to the second 
leg of the applicant unions' argument. This concerns the 
balance of the workforce whose reason for not working and 
for claiming payment for that time is the lack of amenities. 

This aspect of the claim requires different considerations 
from that which occurred in relation to the electricians 
because in the case of the electricians, on the second day of 
the stoppage testing work was actually performed. In the 
case of the balance of the workforce, the Commission 
understands that work was not performed after 12.00 o'clock 
on the first day of the stoppage, and after 9.30am on the 
second day of the stoppage. It is quite clear from the 
evidence that the reason why the employees left the site was 
because of the lack of amenities provided. The claim for 
payment is made because of an agreement reached between 
the unions and the Building Management Authority regard- 
ing the procedures to be followed when there is disruption 
to the amenities provided on site. The unions claim that the 
procedure was not followed by the Building Management 
Authority, and thus the employees were entitled in equity 
to be paid for the lost time. 

Two documents were tendered containing the agreed 
procedure to be followed in the event of a disruption to 
amenities, and the Commission refers to the later of the two, 
exhibit D dated February 27th 1991. 

The purpose of the procedure is stated as being to provide 
site managers with broad guidelines in the event of the 
disruption of power or water to site amenities. It provides 
that in each case once notified of disruption the site manager 
has until the next "meal break" to make alternative 
arrangements involving the construction and resource 
managers, or repair the problem. If the disruption occurs 
within one hour prior to a meal break the site manager has 
one hour to overcome the problem. It provides for the 
manager to advise health and safety representatives and shop 
stewards of the problem and the estimated repair time. 
Agreed arrangements are to be made for the interim period 
of repair time for temporary power to supply amenities and 
these arrangements are said to be generator, cold drinking 
water, use of toilet facilities elsewhere etc. If interim 
arrangements for temporary power are "unacceptable by all 
parties" then arrangements are to be made for the possibility 
of re-deploying site employees to other work places. If 
sufficient alternate work sites are not available the site 
manager will send employees unable to be transferred home 
without loss of wages. 

By virtue of the parties' own agreed procedure, if agreed 
arrangements are unable to be made for the interim period 
for temporary power, or indeed water, then arrangements are 
to be made for the possibility of re-deploying employees. 
Otherwise, there is an entitlement to leave the site without 
loss of wages. 

The Commission turns to consider the circumstances of 
the first day of the stoppage. In this regard there is a conflict 
in the evidence which has not been resolved by a careful 
examination of the transcript of proceedings. That examina- 
tion reveals the evidence of Mr Tabor that the power to the 
site was shut down by him at approximately 10.00am 
(transcript page 25). Mr Tabor's evidence is that when the 
power is turned off there is "no power to any of the site 
sheds and facilities that are on the site". There would be no 
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power to any of the construction boards that are actually on 
the site as well so that nobody would be able to use any 
electrical equipment at all (ibid.). However, there is equal 
evidence that on that first day, the power remained on at 
least to the site sheds, and this evidence is supported by the 
facsimile sent from a site shed to the Building Management 
Authority some time in the early afternoon of the first day 
(transcript pages 141 and 142, cross-examination at pages 
145 and 146, and exhibit G). Perhaps part of the answer lies 
in the statement of Mr Tabor that the power was cut about 
10 o'clock, "the main power, not all the appliances" 
(transcript page 54), but the point is not clear. Clear evidence 
however is that at approximately the same time that Mr 
Tabor says he cut the power, Mr D'Souza went around and 
pulled the plugs from the sockets of the appliances in the 
amenities sheds (transcript pages 69 and 70, and 141). It is 
equally clear from Mr D'Souza's evidence that although 
there may have been a perceived problem regarding the tags 
on those appliances, Mr D'Souza had inspected the tags and 
found that they had been checked within the last three 
months as required. 

The Commission cannot conclude from the evidence that 
the power supply to the site amenities had been cut. The only 
conclusion available on the evidence, is that the amenities 
were not available on that first day because the shop steward 
had unplugged them. On that basis, in equity, there is no 
warrant for payment to be made for that period of time. 

The Commission also observes that as at the commence- 
ment time on the following day, power was available at the 
site. There is no evidence before the Commission about how 
such power was re-connected if indeed it had been totally 
disconnected as the Commission had at first understood 
from Mr Tabor's evidence. 

On the second day of the stoppage however the evidence 
seems clear that the power was cut to the site at start time, 
and the difficulties presented by the conflict of evidence in 
relation to the first day does not apply in respect of the 
second day. It follows from the parties' own agreement that 
as the alternative action taken by the site manager to provide 
a generator was not agreed to by all of the parties (exhibit 
D paragraphs 2 and 3) then in the absence of any attempts 
to transfer employees, there is on the face of the parties' own 
agreement an entitlement to be paid. 

The Commission, having found that there is an entitle- 
ment to payment for some of the workforce for some of the 
time, now turns to consider the third issue between the 
parties, and that being whether or not an agreement reached 
between Mr Reynolds on behalf of all unions and Mr 
Cloghan on behalf of the Building Management Authority 
applied to this dispute. The Commission understands that an 
agreement was negotiated between the two persons referred 
to, and resulted in the agreement being put to a meeting of 
the entire workforce of the Building Management Authority 
by Mr Reynolds and at which the agreement was endorsed. 
There is a conflict in the understanding of the parties as to 
the detail of this agreement, and the Commission heard 
evidence directly from Mr Cloghan, but not from Mr 
Reynolds. This latter is unfortunate because the direct 
evidence of one party to the negotiations is not able to be 
put to the other direct party to those negotiations. It was 
mentioned by Mr Keogh at the time this particular part of 
the dispute was before the Commission that Mr Reynolds 
was unavailable because he was on holidays. However the 
Commission observes that the hearing of this matter 
occurred over three sitting days, from the 7th February 1992 
to its conclusion on the 5th March 1992, and in any event 
the Commission would have been prepared, if requested, to 
accommodate the annual leave commitments of any witness 
to enable that witness to give evidence before the 
Commission. The evidence before the Commission on this 
point consists of the evidence of Mr Tabor, who attended 
the mass meeting and heard Mr Reynolds' report, and who 
specifically questioned Mr Reynolds regarding the agree- 
ment, including whether or not that agreement covered the 
lost time the subject of this dispute. He was told that it did 
not and that this was a matter that would have to go to the 
Commission subsequently. He is categoric on this point, and 
was not shaken in cross-examination. Evidence was given 

by Mr Keogh, who also attended the meeting and who 
corroborated the evidence of Mr Tabor, Mr Keogh having 
been present when Mr Tabor asked his questions. Mr Keogh 
also gave other evidence as to the improbability, from his 
perception, of Mr Reynolds agreeing to the arrangement as 
outlined by Mr Cloghan, but this evidence really is indirect. 

It is to be noted that there is a letter from the Minister for 
Construction to the secretary of The Operative Painters and 
Decorators Union and which purports to set out the terms 
of the agreement reached between the parties on all issues 
(the document in its completed form being tendered as 
exhibit J). The letter is dated the 9th December 1991. The 
date of the meeting of the workforce was the 10th December 
1991. There is evidence that Mr Reynolds had a document 
at that meeting (transcript pages 236 and 237), and the 
evidence is that the document used by Mr Reynolds was the 
summary of lost time (exhibit 2) and not the letter which is 
exhibit J. However the Commission doubts that this is the 
case, given that exhibit 2 tendered by the Building Trades 
Association appears on its face to be numbered as page 6, 
which is consistent with it being part of a document rather 
than the entire document itself. It would appear therefore 
that the Minister's letter had been received prior to the 
meeting of the 10th December 1991. 

That letter states: 
"Payment for lost time —The unions sought pay- 

ment for the time lost by employees as a result of 
employees leaving sites without authorisation over the 
last three weeks, or for failing to undertake duties as 
directed by managers during the same period. 

While I am not prepared to condone the actions of 
the employees, as a gesture of good faith and to resolve 
all these issues, to move towards our desired aim of 
securing the future of the BMA operations and the 
lifting of the current bans, I am prepared to re-instate 
up to 8 hours' pay for the fortnightly pay period ending 
8th December 1991. Further I am prepared to authorise 
a paid meeting on the 10th December 1991 of all 
construction and maintenance operations employees to 
enable you to discuss the outcome of our meeting with 
your members." 

The essential elements of the letter are, firstly it cites the 
claim of the unions as being a claim for payment for time 
lost "over the last three weeks", a period which, from the 
date of the letter, covers the period of this dispute. Secondly, 
the terms of the settlement are clearly for "8" (subsequently 
amended to 12 by agreement) hours' pay for the fortnightly 
pay period ending the 8th December 1991, and this is 
consistent with the evidence. And thirdly, the offer was 
made as "a gesture of good faith to resolve all these issues". 

It really is the last point which causes the main 
contention. From the Commission's understanding of the 
evidence, it seems clear that Mr Reynolds' report to the 
meeting covered lost time for the period ending the 8th 
December 1991. However what is not clear is whether or not 
any lost time falling before that period was part of the 
agreement. Mr Cloghan's evidence is clear that it was 
(transcript pages 185, 187 and 188), the effect of this being 
that lost time up to the 23rd November 1991 would not be 
paid (transcript page 190). 

However, the issue on this point is able to be decided on 
the following exchange from the cross-examination of Mr 
Cloghan: 

"Q: Did you, in the terms of this deal, have an 
exclusion that any periods not paid would not be taken 
to the Commission? ... Certainly not, no. 

Q: So you didn't have any part of the deal that if 
money wasn't paid for the time lost that the matter 
wouldn't go to the Commission, did you? ... The deal 
was that the bans would be lifted in return for the 
payment of up to 12 hours for that pay period — for the 
period of the disputation. 

Q: Was there any indication from Mr Reynolds that 
time lost and not paid for by your deal would not go 
to the Commission? ... Not at all. 
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Q: Well, 1 put it to you that the deal inasfar as it went, 
related only to the pay period — and this is the evidence 
that I will give —only to the pay period commencing 
on the 25th of the 11th; that the deal in relation to lost 
time for settlement of those issues related only to the 
pay period from the 25th of the 11th. ... I am saying to 
you that 1 spoke to Mr Reynolds and made it clear that 
all lost time that the payment of up to 8 hours, up to 
12 hours, was for that period of time within that pay 
period, from the 24th or the 25th through to the 7th." 

(Transcript pages 216 and 217.) 
There is sufficient in the above extract for the Commis- 

sion to conclude that the answers which Mr Tabor says he 
was given are not inconsistent with the terms of the 
agreement reached. 

Further, the evidence given by Mr Cloghan refers to the 
issue the subject of this dispute as being over tagging, and 
that payment would not be made "over a safety issue which 
had no statutory backing at all ..." (transcript page 182). 
Whilst it seems clear from the initial claim made by the 
unions in this matter that the parties have seen this dispute 
as being over tagging, the finding of the Commission earlier 
in these Reasons is that the Building Management Authority 
was not in breach of any regulation or statutory provision 
regarding tagging. To that extent, the finding of the 
Commission regarding lost time for this matter relates to the 
evidence before it which shows that there was an electrical 
hazard on site and which caused the electricians to decide 
to shut down the power to the site. To that extent, the merit 
which the Commission has found in this dispute does not 
relate to the issues of tagging, and this also distinguishes this 
dispute from the issues discussed between Mr Cloghan and 
Mr Reynolds. 

Accordingly, the Commission finds that the agreement 
reached between the parties does not act as a reason for the 
Commission not to consider the claim that has been made. 

The determination of the Commission therefore is as 
follows: 

1. That the claim in relation to payment for lost time 
for employees employed on the Joondalup TAPE 
site on the 18th November 1991 is dismissed. 

2. That the claim made for payment of lost time to 
employees employed on the Joondalup TAFE site 
on the 19th November 1991 is granted. 

Appearances: Mr M. Keogh on behalf of the applicants. 
Mr M. Bowler on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); and Australian Electrical, Elec- 
tronics, Foundry and Engineering Union (Western Austra- 

lian Branch) 
and 

Building Management Authority. 
No. CR 23 of 1992. 

COMMISSIONER A.R. BEECH. 
16 April 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicants 
and Mr M. Bowler on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That electrical workers who were employed at the 
Joondalup TAFE site on the 19th November 1991 
and who were not paid for the time they worked 
on that day, shall be paid for that time. 

2. That those employees of the respondent not 
covered by Order 1. above who were employed at 
the Joondalup TAFE site on the 19th November 
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1991 and who were not paid for the time they 
would regularly have worked on that day shall be 
paid for that time. 

3. That the application otherwise be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Australian Coachlines. 
No. CR 70 of 1992. 

COMMISSIONER C.B. PARKS. 
28 April 1992. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the applicant and 
there being no appearance on behalf of the respondent and; 

Whereas the applicant sought leave to discontinue this 
application; 

And whereas the Commission received written advice 
from counsel for the respondent, by way of a facsimile 
transmission dated 24 April 1992, that the matter has been 
settled and that the respondent consents to the discontinu- 
ance sought; 

Now therefore the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Board of Management, Royal Perth 

Hospital and Others 
and 

Hospital Salaried Officers Association 
of W.A. (Union of Workers). 

No. PSA CR57 of 1990. 
COMMISSIONER J.A. NEGUS. 

28 April 1991. 
Supplementary Reasons for Decision. 

THE primary Reasons for Decision in this matter were 
printed in the Western Australian Industrial Gazette, 
Volume 72, Part 1, Sub-Part 3 on Wednesday 25 March 
1992 at p. 614. 

At a Speaking to the Minutes held on 9 April 1992, the 
parties drew attention to the fact that broad banded salary 
scales had been implemented progressively in the award in 
question with the effect that a classification which had 
carried the code C 14.8 in March 1989 for example became 
A.l in October of 1989. The final order which issues has 
been drafted so as to reflect the appropriate classification 
codes while maintaining the integrity of the decision as 
initially published. 

It is also noted, in the interests of historical accuracy, that 
typographical errors occurred in two of the tables published 
at first instance. On p. 620 at the top of the right hand 



;ett] 72 W.A.I.G. 

column, the Union's claim on behalf of the two Senior 
Technologist in Charge posts at K.E.M.H. was in fact Level 
10 rather than level 9. On p. 622 at the top of the right hand 
column, the estimated number of physiotherapists employed 
at R.P.H. should read 39 rather than 30. 

Appearances: Mr A. Davies appeared on behalf of the 
Applicant. 

Mr D. Hill appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Board of Management, Royal Perth 

Hospital and Others 
and 

Hospital Salaried Officers Association 
of W.A. (Union of Workers). 

No. PSA CR57 of 1990. 

COMMISSIONER J.A. NEGUS. 
28 April 1992. 

Order. 
HAVING heard Mr D. Lee, Ms V. Zupanovich and Mr J. 
Holland on behalf of the Applicant Employers and Messrs 
J. Kirwan, D. Hill and C. Panizza on behalf of the 
Respondent Union, the Commission, pursuant to the powers 
conferred by the Industrial Relations Act 1979, hereby 
Orders: 

That the positions listed in the attached Table be 
classified as indicated in the Table with effect from the 
dates indicated for each position. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Table. 
Hospital Department Title Classification Effective 

Date 
SCGH Hacraatology Chief Medical Laboratory 

Technologist 
A3 30.09.90 

SCGH Haematology Snr Medical laboratory 
Technologist in Charge 

C3.4/6 01.03.89 

RPH Neuropathology Snr Medical laboratory 
Technologist in Charge 

C3.6 
Al 

01.03.89 
30.09.90 

RPH Research Centre Snr Medical Laboratory 
Technologist in Charge 

C3.6 
Al 

01.03.89 
30.09.90 

Fremantle Nuclear 
Medicine 

Medical Laboratory 
Technologist in Charge 

C3.5 01.03.89 

RP(R)H Pharmacy Senior Pharmacist In 
Charge 

C2.5 09.10.89 

RP(R)H Physiotherapy Superintendent 
Physiotherapist 

C14.10 01.03.89 

KEMH Physiotherapy Snr Physiotherapist C10.6 09.10.89 
PMH Occupational 

Therapy 
Chief Occupational 
Therapist 

Al 30.09.90 

RPH Social Work Chief Social Worker C14.10 01.03.89 
SCGH Social Work Chief Social Worker C14.8 01.03.89 
Fremantle Social Work Chief Social Worker Al 30.09.90 
PMH Social Work Chief Social Worker Al 30.09.90 
RPH Social Work Deputy Chief Social Worker C5.5/7 01-03.89 
RP(R)H Social Work Deputy Chief Social Worker C5.5/7 01.03.89 
KEMH Dietetics Snr Dietitian C10.3 01.03.89 
RPH Library Librarian in Charge C14.2 01.03.89 
Fremantle Library Librarian in Charge C14,2 01.03.89 
PMH Library Librarian in Charge C14.2 01.03.89 
KEMH Library Medical Librarian C14.2 01.03.89 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Fertal Holdings Pty Ltd. 
No. CR 187 of 1992. 

COMMISSIONER G.L. FIELDING. 
11 May 1992. 

Order. 
HAVING heard Mr T.R. Kucera on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That leave be granted for the application to be 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lucon and Others 

and 
The Metals and Engineering Workers' Union of Australia, 
Western Australian Branch, the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 

Branch. 
No. CR 450C of 1991. 

Metal, Electrical Building Trades (Worsley Alumina 
Roundout Construction) Order 

COMMISSIONER R.N. GEORGE. 
14 April 1992. 

Order. 
WHEREAS a conference was held on 10 April 1992; and 

Whereas at that conference agreement was reached 
between the parties in relation to the cancellation of Orders 
subject to the Worsley Alumina Roundout Construction 
Project; 

Now therefore the Commission, pursuant to the provi- 
sions of the Industrial Relations Act 1979 hereby Orders — 

That Order No. C 450 of 1991 and Order Nos. CR 
450B and C 645 of 1991 be, and are hereby cancelled. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees' Union of Workers 
and 

Royal Agricultural Society (Inc). 
No. CR 46 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 April 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows — 

"The claimant union claims that the dismissal of Mr 
David Perkins from his employment with the respon- 
dent was unfair and unjust and that he should be 
re-employed by the respondent as a Labourer/Driver 
without loss of wages and entitlements. 

The respondent objects to and opposes the claim." 
Briefly stated the background is that Mr David Perkins' 

services were terminated on or about 24 January 1992. The 
termination was in accordance with the Showgrounds 
Maintenance Award and all entitlements thereunder were 
paid together with a two (2) week ex gratia payment. 

The applicant union's position is, as summarised by Mr 
Randall, that: 

"We're saying that in part Mr Perkins was dismissed 
because of his vocal support for wage increases towards 
the latter part of last year. We're also stating that Mr 
Perkins, and Mr Shirley has just confirmed it, was at 
no stage given the opportunity to state his case for 
continued employment there because of his abilities to 
do other work. In other words, there was no discussions 
with Mr Perkins as to whether he was capable of doing 
any other work at the showgrounds. 

It has been stated that Mr Perkins was dismissed 
because of the rubbish collection going out to contract 
and the union doesn 't dispute that. What the union is 
arguing is that if Mr Perkins was a good worker, and 
there has been no suggestion that he hasn't, he has 
been there for some time longer than other employees 
there, we believe it would have been appropriate for 
the employer to at least ask Mr Perkins as to whether 
he was capable of performing other tasks. The 
employer at no stage undertook discussions with Mr 
Perkins to ascertain whether he was capable of doing 
any other work and we believe in that case the 
employer had predetermined that Mr Perkins was the 
employee to go and we suggest that in part it's because 
Mr Perkins has been one of those that has been more 
vocal than other employees there and we think that, all 
things being equal, Mr Perkins should have been given 
the opportunity to remain with the employer so as the 
employer could test his veracity in relation to other 
duties." 

(Transcript Pages 45 & 46) 
(Emphasis Added) 

The respondent contends in summary form that: 
"The union's demand for last on, first off to apply 

was rejected then as it is now as an unwarranted 
hindrance to the society's right to manage and totally 
impractical in the circumstances. Further, the union is 
seeking the reinstatement of Mr Perkins to a position 
which simply no longer exists. In effect, what the union 
is saying is that it's seeking an intervention by the 
commission into the managerial prerogative of the 
society." 

"It's well accepted that it's the employer's right to 
choose his own employees. An employer has a right to 
retain or dismiss employees as he sees fit and having 
regard for the relevant award provisions." 

"It's not for the Commission to substitute its own 
opinion for that of the employer with respect to 
employee selection and retention. 

Further, it's not for the Commission to say whether 
if it has sole control of the business it would have 
dismissed the employee in the circumstances." 

"Admittedly, whilst length of service may in some 
cases be a relevant factor the society also had to take 
into account the maintenance of a flexible multi-skilled 
work-force, and achieving staff reductions with the 
minimal level of disruption to the work-force. 

In short, in Mr Perkins' case the society approached 
the issue with far more thought and consideration than 
the union would have had them do by arbitrarily 
applying a last-on first-off policy." 

(Transcript Pages 26, 27, 28, & 29) 
(Emphasis added) 

In matters of the kind now before the Commission it is 
bound to follow the dicta of the Industrial Appeal Court in 
the Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Operative Painters and Decorators 
Union of Australia, West Australian Branch, Union of 
Workers v. Australian Shipbuilding Industries (WA) Pty Ltd 
(67 WAIG 733 @ 734 & 735) wherein Brinsden P. stated: 

"Where the ground for dismissal is redundancy it 
would be expected that the burden of establishing that 
ground would lie upon the employer but having 
discharged that burden it would be up to the employee 
or the union acting on his behalf to discharge the 
burden that the exercise of the employer's right of 
dismissal had been exercised harshly or oppressively 
against the particular employee as to amount to an 
abuse of that right, bearing in mind of course the 
provisions of section 26(1) of the Act that in the 
exercise of its jurisdiction the Commission shall act 
according to equity, good conscience, and the substan- 
tial merits of the case without regard to technicalities 
or legal forms." 

"When discussing both employees he said that their 
employment having been terminated by reason of true 
redundancy it was upon the appellants to satisfy the 
Commission that the dismissals were not fairly made 
because other workers were more appropriate for 
selection. Now as the test is whether the respondent 
exercised its right to terminate the employment of these 
two men harshly or oppressively so as to amount to an 
abuse of that right, how is that conduct to be measured 
in the circumstances of this case other than by 
examining the situation of these two men relative to 
other employees who were not dismissed? Somebody 
had to go. It is a managerial prerogative to decide who 
should go but in exercising that right the respondent 
was obliged not to behave harshly or oppressively in 
respect of any particular employee. It is said that the 
learned President has restricted the operation of the 
test by narrowing it to one issue whether it has been 
shown that the dismissal was not fairly made because 
other workers were more appropriate for selection. I 
do not read the judgement in that way. In my view all 
the learned President was doing was considering the 
matter of practical reality in the light of the facts of this 
particular case. The comparative test was the only 
sensible test to make if it was to be shown that the 
particular dismissals were harsh or oppressive." 

"It is clear the respondent did not choose those to 
be made redundant solely on the basis of length of 
service treating length of service as only one of a 
number of applicable criteria. In both the cases of 
Blasikiewicz and Sydserf the length was not very great, 
and the shorter the length of service the less relevant 
it becomes in relation to other employees of short 
service." 

(67 WAIG 733 @ 734 & 735) 
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Olney J. (op cit) observed: 
"It was conceded on all sides that there had to be 

a reduction in the number of persons employed. There 
was no dispute as to the classifications of work or 
callings from which the redundancies should be 
selected. The only question was whether the claimants 
through their unions had demonstrated that it was 
unjust or unequitable that their services should be 
terminated. It was implicit in each case that if the 
employee in question was not to be sacked then 
someone else would be. It seems to me that it is not only 
just and equitable but patently obvious that in a 
situation where it is admitted that there must be a 
reduction in the workforce the person who complains 
that he is selected must demonstrate that some other 
person should have been selected before him. If this 
were not so the situation would arise (as the President 
observed) that the employer would effectively be 
prevented from exercising his undoubted right to 
reduce the number of employees. 

(67 WAIG 733 @ 737) 
It is plain from the evidence of Mr B.A. Wynn that the 

selection of Mr Perkins for termination was based solely 
upon the fact that the large majority of the work he 
performed was to be let to an outside contractor. No other 
factors were considered by Mr Wynn. 

Mr G. Shirley during cross examination indicated that no 
consideration had been given to Mr Perkins continuing 
employment in some other position nor as to whether Mr 
Perkins had other abilities apart from driving. Mr Shirley 
confirmed that from his point of view the decision to 
terminate was made because the work was being contracted 
out. 

If I have correctly apprehended the dicta of Brinsden P. 
and Olney J. (op cit) the employer must assess as between 
that employer's employees their relative suitability from the 
employer's viewpoint, to remain in employment "when 
someone has to go" (op cit), in this case for reasons of an 
overall cost reduction to the employer in the present 
recession. 

In the present case no such assessment was made and thus 
on dicta of Brinsden P. and Olney J. (op cit) Mr D. Perkins 
was unfairly terminated and an order for his reinstatement 
will issue. If however upon a proper assessment of all the 
relevant factors being completed, one of which is length of 
service, a like decision is reached, it is that assessment and 
decision which would then be open to challenge by the 
applicant if the applicant considered it would result again 
in an unfair dismissal. 

Appearances: K. Randall appearing on behalf of the 
applicant 

L. Joyce appearing on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees' Union of Workers 
and 

Royal Agricultural Society (Inc). 
No. CR 46 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
16 April 1992. 

Order. 
HAVING heard Mr K. Randall on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That Mr David Perkins be reinstated by the 
respondent as a labourer/driver without loss of 
wages and entitlements from the date of his 
dismissal. 

2. That Mr David Perkins is to recommence employ- 
ment with the respondent at the normal start time 
on Tuesday the 21st April 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Transport Workers' Union of Australia, Industrial 

Union of Workers, W.A. Branch 
and 

Arnotts Mills & Ware. 
No. CR 43 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 April 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission pursuant to Section 44 of the Act and, by 
consent of the parties in writing, heard and determined 
pursuant to Section 44(12)(a). The Union's claim in its final 
form is as follows: 

"That the abovenamed employees be entitled to 
backpayment of wages from the date a final decision 
is reached and one month's extra payment in lieu of 
notice." 

From the submissions, exhibits and evidence, the Com- 
mission concludes as follows: 

(a) The closure of the route trade section was not 
connected with the closure of the manufacturing 
department but depended on its own economic 
results. 

(b) The respondent's decision to close the route trade 
section was arrived at and, on the 17 January 1992 
(the same week), redundancy notices issued to at 
least seven van driver/salespersons effective fif- 
teen (15) minutes after their issuance to the 
employees. 

(c) Van driver/salespersons received the same redun- 
dancy package as employees of the manufacturing 
facility and this package was acknowledged by the 
applicant to be a reasonably generous package. 

(d) The manufacturing facility employees had re- 
ceived five (5) months notice of their impending 
redundancy. 

(e) Van driver/salespersons had received both a 
written (see Exhibit C) and a verbal assurance 
from Mr G.P. Williams, General Manager, that 
their employment would continue notwithstand- 
ing the closure of the manufacturing facility. 

(f) The Commission accepts the industrial reality of 
the reasons advanced by the respondent for the 
extremely short notice period of fifteen minutes 
and makes no criticism of those reasons them- 
selves. 

(g) The industrial action which occurred on 10 April, 
1992 is to be deplored and it caused the 
Commission, during the hearing of the matter, to 
reconsider the terms of the letter of agreement 
signed by the parties. In the result as that letter 
conforms generally speaking with the require- 
ments of Section 44(12a) of the Act it was a matter 
for the parties to the agreement under that section 
not the Commission. 

(h) The $500.00 paid to each van driver/salesperson 
as a result of structural efficiency issues previ- 
ously determined is noted but I take it no further 
due to pending appeal proceedings. 
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(i) The Commission fully commends the respondent 
for its voluntary and industrially humane efforts, 
which continue to the present date, to directly 
assist, as best as it is able, the finding of jobs with 
other employers for its former employees. This 
was a factor which, of course, was not known to 
the employees at the time of their retrenchment. 

The emotional and financial hardship of being advised 
that fifteen (15) minutes from receipt of the redundancy 
notice the individual employees were redundant was plainly 
considerably greater than the hardship experienced by the 
manufacturing facility employees who had five (5) months 
notice of their impending redundancy. Secondly, the van 
driver/salespersons had, as earlier noted herein, received 
specific assurances of their continued employment. It is very 
difficult to place monetary value on the additional hardship 
suffered by the van driver/salespersons in the circumstances 
described however, Exhibit B, the general Redundancy 
Agreement, provided for a months pay in lieu of notice 
albeit that one group of employees had approximately five 
months notice. 

I simply adopt that quantum of payment as equitable in 
all the circumstances here in full and final settlement of the 
applicant's claim. An Order will issue for the payment to 
those van driver/salespersons made redundant on 17 
January, 1992 of four (4) weeks pay in lieu of notice. 

Appearances: Ms J. McCulloch on behalf of the applicant. 
Mr J.N. Uphill on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Transport Workers' Union of Australia, Industrial 

Union of Workers, W.A. Branch 
and 

Arnotts Mills & Ware. 
No. CR 43 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 April 1992. 

Order. 
HAVING heard Ms J. McCulloch on behalf of the applicant 
and Mr J.N. Uphill on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the respondent pay an additional four (4) weeks 
pay in lieu of notice to those van driver/sales—persons 
made redundant on 17 January, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

UNIONS— 
Application for alteration of 

rules— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Coal Miners' 
Industrial Union of Workers of Western Australia, Collie. 

No. 1602 of 1991. 
PETER LAURENCE WISHART 

Deputy Registrar. 
12 March 1992. 

Decision. 
HAVING examined this application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 

requirements of the abovementioned Act and regulations 
have been met, 1 have this day registered an alteration to 
Rule 7. —Lodges, Rule 12. —District Officers, Rule 26.— 
District Returning Officers, Rule 29A. — Secret Postal 
Ballot, Rule 31. —Scrutineers and Rule 52. —Alterations of 
Rules of the registered rules of the applicant organisation. 

DEPUTY REGISTRAR. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62 

In the matter of an application by The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch for alteration 

of registered rules. 
1793 of 1991. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

4 May 1992. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements made thereunder have been complied with, I 
have this day registered an alteration to rule 10 of the 
registered rules of the applicant union in the terms of the 
application as filed on 22nd November, 1991. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The State School 
Teachers' Union of W.A. (Incorporated). 

No. 1923 of 1991. 
PETER LAURENCE WISHART 

DEPUTY REGISTRAR. 
4 March 1992. 

Decision. 
HAVING examined this application,.there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and regulations 
have been met, I have this day registered an alteration to 
Rule 11. —Subscriptions, Rule 12.— Payment of Subscrip- 
tions, Rule 13. —Payment of Arrears and Rule 18.— Powers 
of Executive of the registered rules of the applicant 
organisation. 

Deputy Registrar. 
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CONFERENCES—Notation of— 

Parties Number- 
Commissioner Date Matter Result 

Amalgamated Metal Workers Amotts Mills & Ware C 124 of 1992 28/2/92 Redundancy Package Concluded 
Union — Halliwell S.C. 
Australian Railways Union Western Australian C 56 of 1992 2/4/92 Work Bans Concluded 

Government Railways 
Commission 

— Fielding C. 

Australian Railways Union Western Australian C 744 of 1992 13/12/91 Operating Concluded 
Government Railways 
Commission 

— Parks C. Arrangements 

Australian Workers Union Boral Contracting CR 48 of 1992 7/4/92 Reinstatement Withdrawn 
— Fielding C. 

Australian Workers Union Flamersley Iron Pty Limited C 104 of 1992 2/4/92 Strike Action Concluded 
— Fielding C. 

Australian Workers Union Hamersley Iron Pty Ltd C 148 of 1992 16/04/92 Shift Rosters Concluded 
— Fielding C. 

Australian Workers Union Swan Portland Cement C 89 of 1992 
— Beech C. 

25/3/92 Non-Continuous 
Shifts 

Concluded 

Builders Labourers Building Management C 31 of 1992 24/01/92 Rates of Pay Concluded 
Federation Authority — Beech C. 
Builders Labourers DBM Contractors Pty Ltd C 898 of 1990 6/4/92 Site Allowance Concluded 
Federation — Beech C. 
Builders Labourers Multiplex Constructions C 68 of 1992 20/3/92 Bans Concluded 
Federation Pty Ltd — Beech C. 
Builders Labourers Multiplex Constructions C 69 of 1992 20/3/92 Industrial Action Concluded 
Federation Pty Ltd — Beech C. 
Builders Labourers State Energy Commission C 155 of 1992 12/3/92 Long Service Leave Concluded 
Federation — Salmon C. Payment 
Builders Labourers Australian Industrial C 596 of 1990 6/4/92 Union Coverage Concluded 
Federation and Another Refactories Ltd — Beech C. 
Builders Labourers Construction, Mining and C 698 of 1990 6/4/92 Demarcation Concluded 
Federation and Another Energy Workers Union and 

Others 
— Beech C. 

Builders Labourers Master Builders C 1094 of 1989 6/4/92 Stop Work Meeting Concluded 
Federation and Another Association (Keywest 

Construction Group Pty Ltd) 
— Beech C. 

Builders Labourers Master Builders C 1101 of 1989 6/4/92 Health & Safety Concluded 
Federation and Another Association (Keywest 

Construction Group Pty Ltd) 
— Beech C. Committee 

Builders Labourers Multiplex Construction C 110 of 1992 20/3/92 Bans Concluded 
Federation and Another — Beech C. 
Builders Labourers Multiplex Constructions C 102 of 1992 20/3/92 Time Spent on Concluded 
Federation and Others Pty Ltd — Beech C. Union Matters 
Builders Labourers Multiplex Constructions C 97 of 1992 20/3/92 Industrial Action Concluded 
Federation and Others Pty Ltd — Beech C. 
Building Trades Association Building Management 

Authority 
C 194 of 1992 
— Beech C. 

27/03/92 1st Aid Conditions 
on site 

Referred 

Building Trades Association Building Management 
Authority 

C 95 of 1992 
— Beech C. 

6/4/92 Site Allowance Concluded 

Building Trades Association Building Management C 96 of 1992 6/4/92 Site Allowance Concluded 
Authority — Beech C. 

Building Trades Association Building Management C 978 of 1990 6/4/92 Site Allowance Concluded 
Authority — Beech C. 

Building Trades Association George Esslemont and Son C 638 of 1990 6/4/92 Site Allowance Concluded 
— Beech C. 

Building Trades Association JM Best C 403 of 1991 6/4/92 Site Allowance Concluded 
— Beech C. 

Building Trades Association JM Best & Son Holdings Pty C 613 of 1991 6/4/92 Site Allowance Concluded 
Ltd — Beech C. 

Building Trades Association JM Best & Sons Pty Ltd C 686 of 1991 6/4/92 Site Allowance Concluded 
— Beech C. 

Building Trades Association Universal Constructions C 966 of 1990 6/4/92 Site Allowance Concluded 
Pty Ltd — Beech C. 

Building Trades Association Worsley Alumina Pty Ltd C 159 of 1992 19/3/92 Denied Entry Concluded 
— Beech C. 

Civil Service Association Mr J. Haynes Chairman, 
Port Hedland Port Authority 

PSAC 18 of 1991 
— Negus C. 

27/02/91 Work Practices Concluded 

Civil Service Association Public Service Commission PSAC 15 of 1991 
— Negus C. 

09/04/91 
05/08/91 

Transfer of an 
Employee 

Concluded 

Civil Service Association Public Service Commission PSAC 64 of 1991 
— Negus C. 

25/07/12 
18/11/91 

Terminations Concluded 

Civil Service Association Public Service Commission PSAC 69 of 1991 
— Negus C. 

10/09/91 New Classification 
Structure 

Concluded 

Civil Service Association Public Service Commission PSAC 7 of 1991 
— Negus C. 

28/02/91 Transfer of an 
Employee 

Concluded 

Civil Service Association Public Service Commission PSAC 70 of 1991 09/09/91 Salary Scales Withdrawn 
— Negus C. 

Civil Service Association Public Service Commission PSAC 8 of 1991 
— Negus C. 

25/02/91 Transfer of an 
Employee 

Concluded 

Civil Service Association Public Service Commission 
and Another 

PSAC 16 of 1991 
— Negus C. 

01/03/91 Reimbursement Withdrawn 

Civil Service Association Secondary Education 
Authority 

PSAC 86 of 1991 
— Negus C. 

11/11/91 Dismissals Concluded 
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Parties Commissioner Date Matter ResuU 

Civil Service Association The Commissioner, Main 
Roads Department of Western 
Australia 

PSAC 26 of 1991 
— Negus C. 

12/04/91 Qualification 
Barrier 

Concluded 

Civil Service Association The Commissioner, Public 
Service Commission 

PSAC 10 of 1992 
— Negus C. 

06/03/92 Promotion Appeal 
Matter 

Concluded 

Civil Service Association The Commissioner, Public 
Service Commission 

PSAC 82 of 1991 
— Negus C. 

04/12/91 Appeal against the 
independent Appeal 
Committee Decision 

Concluded 

Civil Service Association W.A. Fire Brigades Board C 142 of 1992 06/03/92 Work Bans Concluded 
— Kennedy C. 

Civil Service Association W.A. Fire Brigades Board C 178 of 1992 24/03/92 Demarcation Concluded 
— Kennedy C. 

Construction, Mining and Lidco Aluminium Windows C 118 of 1992 25/3/92 Stoppages Concluded 
Energy Workers Union Pty Ltd — Beech C. 
Construction, Mining and Multiplex Constructions C 106 of 1992 20/3/92 Work Bans Concluded 
Energy Workers Union Pty Ltd — Beech C. 
Electrical, Electronics EPL-Kone Pty Ltd C 113 of 1992 21/2/92 Stoppage of Work Concluded 
Foundry and Engineering — George C. 
Union 
Electrical, Electronics Fletcher Jennings C 146 of 1992 N/A Ban on Overtime Withdrawn 
Foundry and Engineering — Halliwell S.C. 
Union 
Electrical, Electronics Fletcher Jennings Ltd C 202 of 1992 30/3/92 Bans Concluded 
Foundry and Engineering — George C. 
Union 
Electrical, Electronics T. O'Connor and Sons Pty C 510 of 1991 3/9/91 Retrenchment Concluded 
Foundry and Engineering Ltd — George C. 10/10/91 Entitlements 
Union 
Electrical, Electronics Ralph M. Lee (WA) Pty Ltd C 162 of 1992 16/3/92 With-held Payments Concluded 
Foundry and Engineering -Halliwell S.C. 
Union 
Forest Products, Jason Industries C 71 of 1992 3/4/92 Redundancies Concluded 
Furnishing and Allied — Beech C. 
Industries Union 
Liquor and Allied Department of Mines Social C 732 of 1991 16/12/91 Reclassifi cation Concluded 
Industries Employees' Union Club — Negus C. 
Liquor and Allied Avion Catering Services C 63 of 1992 N/A Dismissal Concluded 
Industries Union — Parks C. 
Meat Industry Employees' Coles Myer Pty Ltd C 180 of 1992 23/3/92 Dismissal Referred 
Union -Halliwell S.C. 
Meat Industry Employees' Fertal Holdings Pty Ltd C 187 of 1992 27/3/92 Retrenchment Referred 
Union -Halliwell S.C. 
Meat Industry Employees' Meat and Allied Trades C 200 of 1992 N/A Right of Entry Withdrawn 
Union Federation of Australia -Halliwell S.C. 
Meat Industry Employees' Preston River Abattoir C 223 of 1992 13/04/92 Conditions of Concluded 
Union -Halliwell S.C. Employment 
Meat Industry Employees' Preston River Abattoir C 44 of 1992 31/01/92 Log of Claims Concluded 
Union -Halliwell S.C. 02/04/92 
Meat Industry Employees' W.A. Meat Commission C 183 of 1992 20/3/92 Award Variation Concluded 
Union -Halliwell S.C. negotiations 
Meat Industry Employees' W.A. Meat Commission C 204 of 1992 N/A Log of Claims Withdrawn 
Union -Halliwell S.C. 
Metal and Engineering BHP Minerals (Koolan C 6 of 1992 N/A Leading Hand rate Concluded 
Workers Union Island) — Gregor C. 
Metal and Engineering Building Management C 27 of 1992 29//1/92 Loss of Wages Concluded 
Workers Union Authority — George C. 
Metal and Engineering Kewdale Structural C 86 of 1992 21/2/92 Termination and Concluded 
Workers Union Engineers — George C. Seniority 
Metal and Engineering Port Shipwrights C 137 of 1992 2/4/92 Redundancy & Referred 
Workers Union -Halliwell S.C. Severance Pay 
Metal and Engineering Press Clough Joint Venture C 120 of 1992 5/3/92 Bans on Overtime Concluded 
Workers Union — George C. over Safety Issues 
Metal and Engineering Press Clough Joint Venture C 131 of 1992 5/3/92 Bans on Overtime Concluded 
Workers Union — George C. over Safety Issues 
Metal and Engineering Press Clough Joint Venture C 18 of 1992 20/1/92 Working of Night Concluded 
Workers' Union — George C. 23/1/92 Shift 
Metal and Engineering Ralph M. Lee (WA) Pty Ltd C 165 of 1992 16/3/92 Safety Issue Concluded 
Workers Union & Others — Halliwell S.C. 
Miscellaneous Workers Board of Management, Skye C 563 of 1991 24/9/91 Rosters Concluded 
Union Nursing Home -Halliwell S.C. 
Miscellaneous Workers Bymwood Pty Ltd C 179 of 1992 27/03/92 Redundancy Package Referred 
Union — Parks C. 
Miscellaneous Workers Department of Conservation C 591 of 1991 03/10/91 Distribution of Concluded 
Union and Land Management — Negus C. Document 
Miscellaneous Workers Ministry of Education C 125 of 1992 N/A Change of Shift Withdrawn 
Union — Parks C. Times 
Miscellaneous Workers Ministry of Education C 37 of 1992 5/2/92 Sick Leave Concluded 
Union — Parks C. Entitlements 
Miscellaneous Workers Perth Dental Hospital C 985 of 1990 10/01/91 Order Pursuant to Concluded 
Union — Negus C. 14/02/91 

28/03/91 
S.44 

Miscellaneous Workers Perth Dental Hospital C 985 of 1990 10/01/91 Order Pursuant to Concluded 
Union — Negus C. 03/04/91 S.44 
Miscellaneous Workers The Administrator, Northam C 49 of 1992 5/2/92 Victimisation Concluded 
Union Regional Hospital — Parks C. 



Number— 
Commissioner 

Miscellaneous Workers The Director, Association C 604 of 1991 11/10/91 Unpaid Training Concluded 
Union for the Blind Inc. — Negus C. 
Miscellaneous Workers The Manager—MSS Guard C 73 of 1992 28/2/92 Outstanding monies Withdrawn 
Union Services — Parks C. 
Miscellaneous Workers W.A. Country Bakers C 36 of 1992 7/2/92 Employment Referred 
Union — Halliwell S.C. Practices 
Miscellaneous Workers W.A. Country Bakers P/L C 228 of 1992 14/04/92 Award Terms Referred 
Union and Others -Halliwell S.C. 
Painters and Decorators Mephallano Steel Treatment C 173 of 1992 N/A Breach of Award Withdrawn 
Union -Halliwell S.C. 
Printing and Kindred West Australian Newspapers C 145 of 1991 N/A Supplementary Concluded 
Industries Union Limited — Negus C. Overtime Payments 
Transport Workers Union Blakeney's Transport and C 764 of 1991 4/12/91 Dismissal notices Concluded 

Earthmoving — George C. 
Transport Workers Union Building Management C 167 of 1992 31/3/92 Victimisation Referred 

Authority -Halliwell S.C. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kalgoorlie College and Others 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P50 of 1991. 

Community Colleges (Salaried Officers) Award 1989. 
No. A14 of 1983. 

COMMISSIONER J.A. NEGUS. 
14 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 27 February 1992 published in the Western 
Australian Industrial Gazette on 25 March 1992, Volume 72, 
Part 1, Sub-part 3, Page 497, the following correction is 
made— 

In Schedule 2, instruction 'C re-number subclause 
(10) to subclause (11). 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Library Board of Western Australia 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. 1749 of 1990. 

Cultural Centre Award 1987 
No. A28 of 1988. 

COMMISSIONER J.A. NEGUS. 
14 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 16 December 1991 published in the Western 
Australian Industrial Gazette on 22 January 1992, Volume 

72, Part 1, Sub-part 1, Page 108, the following correction 
is made — 

Delete the Number of the application and insert in 
lieu thereof: — 

1749 of 1990 
(Sgd.) J.A. NEGUS, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Honourable Minister for Education. 
No. P 24 of 1991. 

Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983. 

No. 5 of 1983. 
COMMISSIONER J.A. NEGUS. 

28 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 20 December 1991, published in the Western 
Australian Industrial Gazette on Wednesday 26 February 
1992, Volume 72, Part 1, Sub-part 2, Page 248, the 
following correction is made— 

1. Delete instruction 1 and replace with the following: 
1. Clause 2.—Arrangement: Immediately following 

the number and title 16. — Preservation of Rights 
of this clause add the following new numbers and 
titles: 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 
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2. Delete instruction 2 and insert the following: 
2. Clause 4. — Salaries: Delete paragraphs (a) and (b) 

of subclause (2) of this clause and insert in lieu 
thereof the following: 

Salary 
Per Annum 

Adult Rates $ 
(2) (a) (i) School Assistant Level 1 

1st year (21 years) 16,434 
2nd year 16,961 
3rd year 17,487 
4th year 18,010 
5th year 18,537 
6th year 19,063 
7th year 19,668 
8th year 20,087 
9th year 20,706 

(ii) School Assistant Level 2 
1st year 21,448 
2nd year 22,016 
3rd year 22,613 
4th year 23,244 
5th year 23,905 

(iii) School Assistant Level 3 
1st year 24,813 
2nd year 25,520 
3rd year 26,249 
4th year 26,998 

(iv) School Assistant Level 4 
1st year 28,024 
2nd year 28,828 
3rd year 29,656 

(v) School Assistant (Junior) 

School Assistant employed 
below the age of 21 years are to 
be paid the following salaries: 
Under 17 years 8,443 
17 years 9,867 
18 years 11,509 
19 years 13,322 
20 years 14,960 

8,443 
9,867 

11,509 
13,322 
14,960 

(b) An employee who is 21 years of age or older on 
appointment to Level 1 may be appointed at the 
minimum rate of pay based on years of service and 
not on age. 

3. Delete instruction 3 and replace with the following: 
3. Clause 16. —Preservation of Rights: Immediately 

following this clause add the following new 
clauses: 

17. —Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined by 
the Commission in Court Session in Application No. 704 of 
1991 not to pursue any extra claims, award or overaward 
except when consistent with the State Wage Principles. 

18. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required to 

establish a consultative mechanism/s and procedures appro- 
priate to their size, structure and needs, for consultation and 
negotiation on matters affecting the efficiency and produc- 
tivity of the Public Sector. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to discuss all 
matters raised by the Parties for increased flexibility and 
efficiency. As such, any discussions between the Parties 
must be premised on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely agree; 

(b) no employee will suffer a reduction in ordinary 
earnings as a result of the change; 

(c) the Association must be party to the agreement, 
in particular, where the employees at any section, 
branch or division are holding discussions which 
would require any award variation. The Associa- 
tion shall be invited to participate; 

(d) the Association shall not unreasonably oppose any 
agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification by the 
Commission. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

(Incorporated) 
and 

Honourable Minister for Education. 
No. P44 of 1990. 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983 No. 5 of 1983. 

COMMISSIONER J.A. NEGUS. 
5 May 1992. 

Correcting Order. 
HAVING heard Mr R. Lubout on behalf of the Applicant 
Association and Ms C. Gardner on behalf of the Respondent 
Minister, the Commission, pursuant to the powers conferred 
by the Industrial Relations Act 1979, hereby orders — 

1. Delete instruction No. 16 and replace with the 
following: 
16. Clause 13. —Copies of Award: Renumber 

this clause as Clause 11. —Copies of Award. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

19. —Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 
satisfaction and assists positively in the restructuring 
process. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Managing Director, State Government Insurance 
Commission. 

No. P 28 of 1991. 
Government Officers (State Government Insurance 

Commission) Award, 1987. 
No. PSA A21 of 1986. 

COMMISSIONER J.A. NEGUS. 
14 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 20 December 1991 published in the Western 
Australian Industrial Gazette on 26 February 1992, Volume 
72, Part 1, Sub-part 2, Page 253, the following correction 
is made — 

That in instruction 2.B. replace (1) with (a) 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, 

W.A. Branch Industrial Union of Workers 
and 

West Australian Newspapers and Others. 
No. 1511 of 1991. 

The Printing (Newspaper) Award 1979. 
No. R 23 of 1979. 

COMMISSIONER J.A. NEGUS. 
15 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 13 December 1991 published in the Western 
Australian Industrial Gazette on 26 February 1992, Volume 
72, Part 1, Sub-part 2, Page 347, the following correction 
is made — 

That the whole of instruction 6 be deleted and the 
following instruction be inserted in lieu: 

6. Clause 33. — Printing Machining: Delete this clause and 
insert in lieu thereof the following: 

33. Printing Machining. 
An employee engaged in setting rollers, cleaning the 

presses in whatever situation shall receive a penalty of $3.40 
per shift whilst engaged in such dirty occupations. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Commissioner, Public Service Commission. 
No. P 25 of 1991. 

Public Services Salaries Agreement 1985. 
No. PSA AGS of 1985. 

COMMISSIONER J.A. NEGUS. 
28 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 20 December 1991, published in the Western 
Australian Industrial Gazette on Wednesday 26 February 
1992, Volume 72, Part 1, Sub-part 2, Page 249, the 
following correction is made — 

1. Delete instruction 1 and replace with the following: 
1. Clause 2. —Arrangement: Delete this clause and 

insert in lieu thereof the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 
3. Scope 
4. Adjustments of Salaries 
5. Amalgamation of Salary Classes 
6. Salaries 
7. Salaries —Specified Callings 
8. Part Time Employees 
9. Allowances 

10. Annual Increments 
11. Transition 
12. Payment of Salaries 
13. Copies of Agreement 
14. Deduction of Association Subscriptions 
15. Casual Employees 
16. Term of Agreement 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 

2. Delete instruction 3 of this schedule and replace with 
the following: 

3. Clause 16.—Term of Agreement: Immediately 
following this clause add the following new 
clauses: 

17. —Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined by 
the Commission in Court Session in Application No. 704 of 
1991 not to pursue any extra claims, award or overaward 
except when consistent with the State Wage Principles. 

18. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required to 

establish a consultative mechanism/s and procedures appro- 
priate to their size, structure and needs, for consultation and 
negotiation on matters affecting the efficiency and produc- 
tivity of the Public Sector. 

19. —Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 
satisfaction and assists positively in the restructuring 
process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to discuss all 
matters raised by the Parties for increased flexibility and 
efficiency. As such, any discussions bewteen the Parties 
must be premised on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely agree; 
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(b) no employee will suffer a reduction in ordinary 
earnings as a result of the change; 

(c) the Association must be party to the agreement, 
in particular, where the employees at any section, 
branch or division are holding discussions which 
would require any award variation. The Associa- 
tion shall be invited to participate; 

(d) the Association shall not unreasonably oppose any 
agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification by the 
Commission. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The W.A. Branch of the Australian Medical Association 

Incorporated 
and 

The Board of Management, Royal Perth Hospital and 
Others. 

No. P 20 of 1991. 
Western Australian State Public Hospitals, Medical 

Practitioners' Award 1987. 
No. PSA A19 of 1986. 

COMMISSIONER J.A. NEGUS. 
14 April 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 1 November 1991 published in the Western 
Australian Industrial Gazette on 27 February 1991, Volume 
71, Part 2, Sub-part 5, Page 2817, the following correction 
is made — 

Immediately below instruction 2. insert the follow- 
ing title: — 

7. —Salaries and Salary Ranges. 
(Sgd.) J.A. NEGUS, 

[U.S.] Commissioner. 

PROCEDURAL DIRECTIONS 
AND Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. 71 of 1992. 
COMMISSIONER J. F. GREGOR. 

15 April 1992. 
Order. 

WHEREAS on the 24th of January 1992 the Applicant 
sought an Order for Further and Better Particulars in 
Application 1624 of 1991; and 

Whereas the Further and Better Particulars sought were 
supplied by consent; and 

Whereas Application 1624 of 1991 has now been 
determined; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders — 

That this Application be, and is hereby, discontin- 
ued. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. 72 of 1992. 
COMMISSIONER J. F. GREGOR. 

15 April 1992. 
Order. 

WHEREAS on the 24th of January 1992 the Applicant 
sought an Order for Production and Inspection of Docu- 
ments in Application 1624 of 1991; and 

Whereas the Production and Inspection of Documents 
sought were supplied by consent; and 

Whereas Application 1624 of 1991 has now been 
determined; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders — 

That this Application be, and is hereby, discontin- 
ued. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a extension of the time 
in which an answering statement to Application No. 396 of 

1992 is to be filed in the Commission. 
No. 433 of 1992. 

COMMISSIONER C.B. PARKS. 
10 April 1992. 

Order. 
WHEREAS on 3 April 1992 a Notice of Application, No. 
433 of 1992, was filed wherein Radiators Australia Pty Ltd 
seeks an order extending the time for the filing of an Answer 
to Application No. 396 of 1992, made pursuant to section 
29 (b)(i) of the Industrial Relations Act 1979; and 

HAVING enquired of Mr D. Oliver on behalf of Radiators 
Australia Pty Ltd; and 

HAVING heard Mr F. Dela-Merced, on his own behalf, 
in Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct: — 

That any answer to the claim made in Application 
No. 396 of 1992 (lodged with the Commission on 27 
March, 1992), which Radiators Australia Pty Ltd may 
wish to file with the Commission shall be so filed and 
a copy thereof served on the applicant within 7 days of 
the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 477 of 

1992 is to be filed in the Commission. 
No. 478 of 1992. 

COMMISSIONER C.B. PARKS. 
15 April 1992. 

Order. 
WHEREAS on 10 April 1992 a Notice of Application, No. 
478 of 1992, was filed wherein the applicant seeks an order 
shortening the time for the filing of an Answer to 
Application No. 477 of 1992, made pursuant to section 40 
of the Industrial Relations Act 1979; and 

WHEREAS the application does not specify the short- 
ened time applied for, nor does it indicate the grounds for 
the application; and 

WHEREAS the Commission caused an enquiry to be 
made of the agent for the applicant, Mr M.J. Lourey, on 14 
April 1992 which revealed that the grounds for the 
application are — 

(a) That the clause sought to be amended by the 
substantive Application No. 477 of 1992 has not 
been amended since 1985; and 

(b) That the calculations computed in relation to the 
increased allowances claimed are lengthy and 
involved, and factors upon which they depend are 
susceptible to change; and 

(c) That the clause which the substantive application 
seeks to amend provides the justification, by 
reason of established nexus, for a clause of an 
unrelated award to also be amended. 

And whereas the Commission is not satisfied that the 
aforementioned grounds establish sufficient cause to shorten 
the time for the filing of an Answer to Application No. 477 
of 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products Furnishing and Allied Industries 

Industrial Union of Workers, WA 
and 

Bunnings Forest Products and Others. 
No. 494 of 1992. 

COMMISSIONER A.R. BEECH. 
28 April 1992. 

Order. 
WHEREAS an application was made by the Forest Products 
Furnishing and Allied Industries Industrial Union of 
Workers, WA in accordance with the Industrial Relations 
Act 1979; 

And whereas the application was heard ex pane before 
me in Chambers, I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct: — 

1. That the Applicant shall forthwith serve a copy of 
Application No. 493 of 1992, its accompanying 
Statement and this Order on Bunnings Forest 
Products and Others 

2. That an answer to the claim in Matter No. 493 of 
1992 lodged with the Commission on the 14th day 
of April 1992 shall be lodged with the Commis- 
sion and copies thereof be served on the Applicant 
within 7 days from the date of service of this 
Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a extension of the time 
in which an answering statement to Application No. 489 of 

1992 is to be filed in the Commission. 
No. 504 of 1992. 

COMMISSIONER C.B. PARKS. 
28 April 1992. 

Order. 
WHEREAS on 15 April 1992 a Notice of Application, No. 
504 of 1992, was filed wherein Baskerville and Pratt Pty Ltd 
seeks an order extending the time for the filing of an Answer 
to Application No. 489 of 1992, made pursuant to section 
29 (b)(i) of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted and now being 
satisfied that the circumstances are such that the time for the 
filing of the aforementioned Answer should be extended I, 
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the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 do 
hereby order and direct: — 

(1) That any Answer to the claim made in Application 
No. 489 of 1992 (lodged with the Commission on 
13 April, 1992), which Baskerville and Pratt Pty 
Ltd may wish to file with the Commission shall 
be so filed and a copy thereof served on Mr G.S. 
Riach no later than 30 April 1992. 

(2) That Baskerville and Pratt Pty Ltd shall serve a 
copy of this Order on Mr G.S. Riach no later than 
30 April 1992. 

' (Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

NOTICES— 
Appointments— 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, THE HONOURABLE DAVID 
KINGSLEY MALCOLM AC, Chief Justice of Western 
Australia, in exercise of the powers conferred upon me by 
s.85(6) of the Industrial Relations Act 1979 do hereby 
nominate THE HONOURABLE DAVID ANDREW IPP, a 
Judge of the Supreme Court and THE HONOURABLE 
NEVILLE JOHN OWEN, a Judge of the Supreme Court, to 
be Acting Ordinary Members of the Western Australian 
Industrial Appeal Court from 1 May 1992 to 31 May 1992 
or until the completion of the hearing and determination of 
any proceedings they may be participating in at the 
expiration of that period. 

As witness my hand this 10th day of April 1992. 

(Sgd.) DAVID K. MALCOLM, 
Chief Justice of Western Australia. 

PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Richard Walsh 

and 
Public Service Commission. 

No, PSAB 9 of 1991. 
COMMISSIONER J.A. NEGUS. 

28 April 1992. 
Order. 

HAVING been advised by the Applicant in writing that he 
no longer wishes to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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RECLASSIFICATION 
APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. RGB 2 of 1991. 
COMMISSIONER G.L. FIELDING. 

3 March 1992. 
Order. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

COAL INDUSTRY TRIBUNAL— 

Awards/Agreements— 

Variation of— 

COAL MINING INDUSTRY (MINERS) INTERIM 
AWARD 1990 

COAL MINING INDUSTRY (ENGINEERS) INTERIM 
AWARD 1990 

COAL MINING INDUSTRY (STAFF) INTERIM 
AWARD 1990 

BEFORE THE WESTERN AUSTRALIAN COAL 
INDUSTRY TRIBUNAL 

Held at Collie on the 24th day of March, 1992 
Application No's 36 to 39 of 1991 

between : 
Griffin Coal Mining Co Limited 

Applicant 
and 

Coal Miners Industrial Union of Workers of Western 
Australia, Australian Colliery Staff Association, Collie 

District Deputies Union of Workers, Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial Union 

of Workers and Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia 

Respondents 
In the Matter of: 

Application to amend awards — Clause 23 Special Rates and 
Provisions. 

Decision of the Tribunal. 
THE CHAIRMAN: These matters were last before the 
tribunal on 17 December 1991, wherein I indicated to the 
parties that I would, upon no agreement being reached, issue 
a decision in this matter on or before 27 January 1992. 
However on the 15 January 1992 the Tribunal was advised 
in writing by The Griffin Coal Mining Company of the 
likelihood of agreement and as a consequence the Tribunal 
deferred the issuance of its decision. The Tribunal was 
subsequently advised that agreement could not be reached. 

On the 20 March the Tribunal was advised that the parties 
had reached agreement. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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In each of the appliciations it was agreed by all unions 
that Messrs Creighton and Mr Borlini constitue the tribunal 
with Mr Douglas and Mr Hughes representing the employ- 

Having heard Mr Greig on behalf of the applicant company 
and Mr Davidson on behalf of the respondent unions, the 
Tribunal both hereby award and order: 

1) That clause 23 — Special rates and Provision of the 
Coal Mining Industry (Miners) Interim Award 1990 be 
varied with effect on and from 24 day of February 1992 
in the following terms: 

1. Clause 23 —Special Rates and Provisions. 
Part A — General Provisions 
• Relocate existing subclause (2) into Part B — 

Western Collieries and designate the provision 
as subclause (6). 

® Delete paragraph (d)(iv) from the provision and 
renumber accordingly. 
• Renumber the subclause in Part A accordingly. 

2. Insert new subclause into Part C—Griffin 
Coal as follows: 

(7) Fares and Travel 
(a) Bus Service: 

Where a bus service is provided 
between the town of Collie and the 
mining operation, the cost to each 
employee other than those employ- 
ees who qualify for and receive the 
allowances prescribed in (b) and 
(c) shall be $1.50 per fortnight. 
Provided that employees other than 
those receiving the daily allowance 
in (b), who work non rostered 
overtime on any day including 
Saturday or Sunday shall if no bus 
service is provided, be provided 
with transport to and if necessary 
from their home or by agreement 
be paid a vehicle allowance as 
prescribed in (b), on each occasion. 

(b) Vehicle Allowance: 
(i) An employee who would or- 

dinarily be able to travel on 
the bus to their place of work 
but who is rostered to work at 
times outside the bus service 
times, and who has to arrange 
the employee's own transport 
shall be paid a daily allow- 
ance of 50.5 cents per km for 
the distance travelled from the 
employee's place of abode or 
the Collie Post Office, which- 
ever is the nearer to the place 
of work and return. 

(ii) One such vehicle allowance 
shall be paid in respect of 
each 3 employees working at 
the same site and by residing 
in the same general locality 
are able to travel conveniently 
in the same vehicle. 

(iii) This allowance shall be ad- 
justed from time to time to 
reflect the relevant rate in the 
Public Service Award, such 
rates to operate from the first 
pay period to commence on or 
after the parties receive the 
Gazette publishing the annu- 
ally revised rate. 

The rate applying at 1 July 
1992 and 1 July each year 
thereafter, shall be increased 
by 7% on and from those 
dates and apply until varied to 
reflect the Gazetted Public 
Service rate. 

(c) Employees Living "off" the Bus 
Route: 
An employee living outside the 
Collie town boundary and south/ 
east of the town of Collie as 
defined in (d) being "off" the 
established bus route and who 
arranges their own transport from 
place of residence to the Mine Site 
and return shall be entitled to 
payment of a fares allowance of 
$9.30 per ordinary shift attended, 
such allowance being adjusted in 
the same manner as provided in 
paragraph (b)(iii). 

(d) Definition: 
For the purpose of this Clause 
"South/East of the town of Collie" 
shall be defined as a line drawn 
South/West to North/East through 
the intersection of Preston Road 
and Dransfield Road. 

(e) Continuation Provision: 
Any employee who received the 
travel allowance which preceded 
the fares allowance in (c), but is 
precluded by the south/east defini- 
tion in (d), shall qualify for the 
fares allowance in (c) until such 
time as they move their residential 
address, even if within the same 
locality, at which time the provi- 
sions of subclauses (a), (b), (c) and 
(d) shall apply as written to such 
employee. 

3. This order shall operate on and from 24 
February 1992. 

2) That clause 23 —Special Rates and Provisions of 
the Coal Mining Industry (Engineers) Interim Award 
1990 be varied with effect on and from 24 day of 
February 1992 in the following terms: — 

1. Clause 23 —Special Rates and Provisions. 
Part A —General Provisions 
• Relocate existing subclause (2) into Part B — 

Western Collieries and designate the provision 
as subclause (4). 

• Delete paragraph (d)(iv) from the provision and 
renumber accordingly. 
• Renumber the subclause in Part A accordingly. 

2. Insert new subclause into Part C—Griffin 
Coal as follows: 

(6) Fares and Travel 
(a) Bus Service: 

Where a bus service is provided 
between the town of Collie and the 
mining operation, the cost to each 
employee other than those employ- 
ees who qualify for and receive the 
allowances prescribed in (b) and 
(c) shall be $1.50 per fortnight. 
Provided that employees other than 
those receiving the daily allowance 
in (b), who work non rostered 
overtime on any day including 
Saturday or Sunday shall if no bus 
service is provided, be provided 
with transport to and if necessary 
from their home or by agreement 
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be paid a vehicle allowance as 
prescribed in (b), on each occasion. 

(b) Vehicle Allowance: 
(i) An employee who would or- 

dinarily be able to travel on 
the bus to their place of work 
but who is rostered to work at 
times outside the bus service 
times, and who has to arrange 
the employee's own transport 
shall be paid a daily allow- 
ance of 50.5 cents per km for 
the distance travelled from the 
employee's place of abode or 
the Collie Post Office, which- 
ever is the nearer to the place 
of work and return. 

(ii) One such vehicle allowance 
shall be paid in respect of 
each 3 employees working at 
the same site and by residing 
in the same general locality 
are able to travel conveniently 
in the same vehicle. 

(iii) This allowance shall be ad- 
justed from time to time to 
reflect the relevant rate in the 
Public Service Award, such 
rates to operate from the first 
pay period to commence on or 
after the parties receive the 
Gazette publishing the annu- 
ally revised rate. 
The rate applying at 1 July 
1992 and 1 July each year 
thereafter, shall be increased 
by 7% on and from those 
dates and apply until varied to 
reflect the Gazetted Public 
Service rate. 

(c) Employees Living "off" the Bus 
Route: 
An employee living outside the 
Collie town boundary and south/ 
east of the town of Collie as 
defined in (d) being "off" the 
established bus route and who 
arranges their own transport from 
place of residence to the Mine Site 
and return shall be entitled to 
payment of a fares allowance of 
$9.30 per ordinary shift attended, 
such allowance being adjusted in 
the same manner as provided in 
paragraph (b)(iii). 

(d) Definition: 
For the purpose of this Clause 
"South/East of the town of Collie" 
shall be defined as a line drawn 
South/West to North/East through 
the intersection of Preston Road 
and Dransfield Road. 

(e) Continuation Provision: 
Any employee who received the 
travel allowance which preceded 
the fares allowance in (c), but is 
precluded by the south/east defini- 
tion in (d), shall qualify for the 
fares allowance in (c) until such 
time as they move their residential 
address, even if within the same 
locality, at which time the provi- 
sions of subclauses (a), (b), (c) and 
(d) shall apply as written to such 
employee. 

3. This order shall operate on and from 24 
February 1992. 

3) That clause 23 — Special Rates and Provisions of 
the Coal Mining Industry (STAFF) Interim Award 
1990 be varied with effect on and from the 24 day of 
February 1992 in the following terms: 

1. Clause 23 —Special Rates and Provisions. 
Part A —General Provisions 
• Relocate existing subclause (2) into Part B — 

Western Collieries and designate the provision 
as subclause (3). 

• Delete paragraph (d)(iv) from the provision and 
renumber accordingly. 
• Renumber the subclause in Part A accordingly. 

2. Insert new subclause into Part C —Griffin 
Coal as follows: 

(3) Fares and Travel 
(a) Bus Service: 

Where a bus service is provided 
between the town of Collie and the 
mining operation, the cost to each 
employee other than those employ- 
ees who qualify for and receive the 
allowances prescribed in (b) and 
(c) shall be $1.50 per fortnight. 
Provided that employees other than 
those receiving the daily allowance 
in (b), who work non rostered 
overtime on any day including 
Saturday or Sunday shall if no bus 
service is provided, be provided 
with transport to and if necessary 
from their home or by agreement 
be paid a vehicle allowance as 
prescribed in (b), on each occasion. 

(b) Vehicle Allowance: 
(i) An employee who would or- 

dinarily be able to travel on 
the bus to their place of work 
but who is rostered to work at 
times outside the bus service 
times, and who has to arrange 
the employee's own transport 
shall be paid a daily allow- 
ance of 50.5 cents per km for 
the distance travelled from the 
employee's place of abode or 
the Collie Post Office, which- 
ever is the nearer to the place 
of work and return. 

(ii) One such vehicle allowance 
shall be paid in respect of 
each 3 employees working at 
the same site and by residing 
in the same general locality 
are able to travel conveniently 
in the same vehicle. 

(iii) This allowance shall be ad- 
justed from time to time to 
reflect the relevant rate in the 
Public Service Award, such 
rates to operate from the first 
pay period to commence on or 
after the parties receive the 
Gazette publishing the annu- 
ally revised rate. 
The rate applying at 1 July 
1992 and 1 July each year 
thereafter, shall be increased 
by 7% on and from those 
dates and apply until varied to 
reflect the Gazetted Public 
Service rate. 
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(c) Employees Living "off" the Bus 
Route: 
An employee living outside the 
Collie town boundary and south/ 
east of the town of Collie as 
defined in (d) being "off" the 
established bus route and who 
arranges their own transport from 
place of residence to the Mine Site 
and return shall be entitled to 
payment of a fares allowance of 
$9.30 per ordinary shift attended, 
such allowance being adjusted in 
the same manner as provided in 
paragraph (b)(iii). 

(d) Definition: 
For the purpose of this Clause 
"South/East of the town of Collie" 
shall be defined as a line drawn 
South/West to North/East through 
the intersection of Preston Road 
and Dransfield Road. 

(e) Continuation Provision: 
Any employee who received the 
travel allowance which preceded 
the fares allowance in (c), but is 
precluded by the south/east defini- 
tion in (d), shall qualify for the 
fares allowance in (c) until such 
time as they move their residential 
address, even if within the same 
locality, at which time the provi- 
sions of subclauses (a), (b), (c) and 
(d) shall apply as written to such 
employee. 

3. This order shall operate on and from 24 
February 1992. 

4) That clause 23 — Special Rates and Provisions of 
the Coal Mining Industry (Deputies) Interim Award 
1992 be varied with effect on and from the 24 day of 
February 1992 in the following terms: 

1. Clause 23 —Special Rates and Provisions. 
Part A —General Provisions 
® Relocate existing subclause (2) into Part B — 

Western Collieries and designate the provision 
as subclause (1). 

• Delete paragraph (d)(iv) from the provision and 
renumber accordingly. 
0 Renumber the subclause in Part A accordingly. 

2. Insert new subclause into Part C—Griffin 
Coal as follows: 

(1) Fares and Travel 
(a) Bus Service: 

Where a bus service is provided 
between the town of Collie and the 
mining operation, the cost to each 
employee other than those employ- 
ees who qualify for and receive the 
allowances prescribed in (b) and 
(c) shall be $1.50 per fortnight. 
Provided that employees other than 
those receiving the daily allowance 
in (b), who work non rostered 
overtime on any day including 
Saturday or Sunday shall if no bus 
service is provided, be provided 
with transport to and if necessary 
from their home or by agreement 
be paid a vehicle allowance as 
prescribed in (b), on each occasion. 

(b) Vehicle Allowance: 
(i) An employee who would or- 

dinarily be able to travel on 
the bus to their place of work 
but who is rostered to work at 

times outside the bus service 
times, and who has to arrange 
the employee's own transport 
shall be paid a daily allow- 
ance of 50.5 cents per km for 
the distance travelled from the 
employee's place of abode or 
the Collie Post Office, which- 
ever is the nearer to the place 
of work and return. 

(ii) One such vehicle allowance 
shall be paid in respect of 
each 3 employees working at 
the same site and by residing 
in the same general locality 
are able to travel conveniently 
in the same vehicle. 

(iii) This allowance shall be ad- 
justed from time to time to 
reflect the relevant rate in the 
Public Service Award, such 
rates to operate from the first 
pay period to commence on or 
after the • parties receive the 
Gazette publishing the annu- 
ally revised rate. 
The rate applying at 1 July 
1992 and 1 July each year 
thereafter, shall be increased 
by 7% on and from those 
dates and apply until varied to 
reflect the Gazetted Public 
Service rate. 

(c) Employees Living "off" the Bus 
Route: 
An employee living outside the 
Collie town boundary and south/ 
east of the town of Collie as 
defined in (d) being "off" the 
established bus route and who 
arranges their own transport from 
place of residence to the Mine Site 
and return shall be entitled to 
payment of a fares allowance of 
$9.30 per ordinary shift attended, 
such allowance being adjusted in 
the same manner as provided in 
paragraph (b)(iii). 

(d) Definition: 
For the purpose of this Clause 
"South/East of the town of Collie" 
shall be defined as a line drawn 
South/West to North/East through 
the intersection of Preston Road 
and Dransfield Road. 

(e) Continuation Provision: 
Any employee who received the 
travel allowance which preceded 
the fares allowance in (c), but is 
precluded by the south/east defini- 
tion in (d), shall qualify for the 
fares allowance in (c) until such 
time as they move their residential 
address, even if within the same 
locality, at which time the provi- 
sions of subclauses (a), (b), (c) and 
(d) shall apply as written to such 
employee. 

3. This order shall operate on and from 24 
February 1992. 

G R GILLIES, 
Deputy Chairman, 

Western Australian Coal Industry Tribunal. 
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NOTICES— 
Union matters— 

No. 530 OF 1992. 
NOTICE is given that the Bread Manufacturers' Association 
of Western Australia has made application for alteration of 
its registered rules pursuant to the Industrial Relations Act 
1979. 

The alteration proposed to the rules relates to the name 
of the organisation. 

The existing and proposed rules relating to the name of 
the organisation are as follows: — 

Existing Rule. 
1. Name and Registered Office. 

The name of the Association shall be "Bread 
Manufacturers' Association of Western Australia". 

The registered office of the Association shall be at 
102 Cambridge Street, Leederville, or at such other 
place as may be determined by the Executive, where 
all the business of the Association shall be conducted. 
Any change of the Registered Office must be duly 
registered with the Registrar of Industrial Unions. 

Proposed Rule. 
1. Name and Registered Office. 

The name of the Association shall be "Baking 
Industry Employers' Association of Western Austra- 
lia". 

The registered office of the Association shall be at 
102 Cambridge Street, Leederville, or at such other 
place as may be determined by the Executive, where 
all the business of the Association shall be conducted. 
Any change of the Registered Office must be duly 
registered with the Registrar of Industrial Unions. 

This matter has been listed before the Full Bench on 
20 July, 1992. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

5 May 1992. 

OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
and 

Swan Portland Cement Limited. 
No. OHSW 6 of 1991. 

COMMISSIONER A.R. BEECH. 
7 February 1992. 

Reasons for Decision. 
Preliminary Point. 

THE COMMISSIONER: This matter is an application by 
the applicant unions for "a hearing to determine payment 
for lost time as per section 28(2)" of the Occupational 
06477-8 

Health, Safety and Welfare Act 1984. It is sufficient for the 
purposes of these preliminary reasons for decision to note 
that the respondent company employs approximately 70 
persons at its premises at Rivervale, who are members of the 
applicant unions. They are employed pursuant to the Cement 
and Lime Employees (Swan Portland Cement Limited) 
Award No. A 26 of 1988. In respect of two pay periods 
ending the 26th November and the 3rd December 1991 the 
employees were not paid by the respondent employer. For 
those periods, the employees claim that the location in 
which they were required to work presented the risk to their 
health or safety which is envisaged by section 26(1) of the 
Occupational Health, Safety and Welfare Act. The respon- 
dent employer disputes the validity of this claim and denies 
that the provisions of section 26(1) of that Act could be 
applicable to the circumstances. This matter arises pursuant 
to section 28 of the Act which states as follows: 

"28 (1) An employee who refuses to work as 
mentioned in section 26(1) is entitled to the same pay 
and other benefits, if any, to which he would be entitled 
if he had continued to do his usual work. 

(2) A dispute arising as to — 
(a) whether a person is entitled to any pay or 

benefit; 
(b) the pay or benefit to which a person is 

entitled, 
in accordance with subsection (1), may be 
referred by any party to the dispute to the 
Industrial Relations Commission." 

Particulars of the claim sought were provided by the 
applicant to the respondent and when this matter came on 
for hearing the applicant indicated that: 

"If the quantum had been agreed then we would seek 
to have an order granting specific sums, agreed sums, 
to those personnel who had had their pay, and the usual 
pay and benefits denied as a result of the action they 
took under section 26." (Transcript p. 8) 

It is clear that the "specific sums" and the "usual pay 
and benefits denied" are those which are derived from the 
award. The respondent has taken the preliminary point that 
the order sought characterises these proceedings as essen- 
tially proceedings for the enforcement of the award. That 
being so, according to the submission made, that is a matter 
vested exclusively within the jurisdiction of the Industrial 
Magistrate, and not a matter for the Commission as such. 
And further, there is nothing within the Occupational 
Health, Safety and Welfare Act which empowers the 
Commission to make an order in the terms sought. 

The applicant opposes the preliminary point and states 
that the Occupational Health, Safety and Welfare Act read 
as a whole does vest jurisdiction in the Commission to hear 
and determine a matter referred to it pursuant to section 
28(2). 

Both parties put submissions on this preliminary point 
and the proceedings were then adjourned to allow it to be 
decided prior to any further development of the applicants' 
case. 

After giving the submissions due consideration, I am of 
the opinion that the matter has to be approached in this 
manner. In the decision of the Full Bench in Crewe and Sons 
Pty Ltd v. AMWSU (69 WAIG 2623), the Full Bench stated 
that the Commission does not have jurisdiction to hear and 
determine proceedings which are essentially for the enforce- 
ment or the recovery of wages under an award. It is 
important however, to note that in doing so the Full Bench 
itself stated that: 

"The emphasis must be on the word 'essentially'." 
(at 2626) 

In that matter the Full Bench held that the proceedings 
before the Commission at first instance had been essentially 
for the enforcement of the award, the dispute between the 
parties being whether the \ lxh% annual leave loading under 
the award should have been paid. The resolution of that 
dispute involved the construction of the award. Within that 
context, the Full Bench then went on to deal generally with 
the issue of enforcement. The Full Bench held that the 
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principle that an order that a person is entitled to certain 
moneys under an award is a declaration as to an existing 
right and accordingly involves the exercise of judicial 
power. Such an order cannot be made in the Commission 
in the event of a dispute occurring in connection with such 
an issue (at 2627). Six principles were stated by the Full 
Bench following its consideration of Re Cram and Others; 
ex parte Newcastle Wallsend Coal Company Pty Ltd. 
Further the Full Bench stated that it was noted that the 
matter before the Full Bench arose based purely upon the 
terms of the award then in question. The case was seen as 
a bald interpretation matter and the decision of the 
Commission at first instance was quashed. 

It is of some import to note that in that matter the Full 
Bench distinguished Mt Newman Mining Co v. TWU (64 
WAIG 1075). In that matter a dispute arose between those 
parties in respect of a claim that the company had locked 
out 40 members of the union employed as drivers. It is to 
be noted that in that matter the employees were covered by 
an award of the Commission. The Commission at first 
instance heard the matter pursuant to section 44 of the 
Industrial Relations Act 1979 and determined that the action 
of the employees did not breach their contracts of service 
and that the company had taken insufficient action to ensure 
the safety of the employees or to allay their fears. He ordered 
that the members of the union who reported for duty on the 
occasion in question be paid the appropriate wage prescribed 
by the award for the whole of the shift. On appeal, O'Dea 
P. inclined to the view that neither the claim nor the order 
which granted relief related to enforcement of an award as 
such and although he upheld the appeal, he did not do so on 
grounds going to jurisdiction. The decision of Cort SC 
similarly held that the Commission at first instance did not 
purport to enforce the award. The decision of Martin C did 
not go to the question of jurisdiction. In distinguishing this 
decision, the Full Bench in Crewe and Sons observed that: 

"...the employees were in no position to enforce the 
award and it was not claimed that the employer had to 
use the words of section 83, 'contravened or failed to 
comply with the award'. Proceedings were brought in 
respect of a dispute." (op. cit. at 2626) 

There are parallels between that matter and this dispute. 
In the matter currently before the Commission there is not 
an application as such for "the enforcement of an award" 
(cf s82(2). Industrial Relations Act 1979) but rather a 
dispute arising as to whether the refusal to work by an 
employee (or employees) was a refusal of the kind permitted 
by section 26(1) of the Occupational Health, Safety and 
Welfare Act. It is the dispute arising as to whether a person 
is entitled to any pay or benefit, or the pay or benefit to 
which that person is entitled in accordance with section 
28(1) which has been referred to the Commission. The 
resolution of that dispute is not based purely upon the terms 
of the award although consideration of the award may be 
required at some point. A positive finding in proceedings 
such as these is not so much a finding that an employee (or 
employees) is entitled to certain moneys under an award; 
rather it is a decision regarding the various elements of s26 
of the Occupational Health, Safety and Welfare Act applied 
to the facts of the particular case. More directly, whether an 
employee has refused to work as mentioned in s26(l). A 
positive finding would result in the appropriate pay and 
other benefits being made, because s28(l) entitles an 
employee who refuses to work as mentioned in s26(l) to the 
same pay and other benefits, if any, to which he would be 
entitled if he had continued to do his normal work. Whilst 
it is true that the pay and benefits are derived from the 
award, that does not in these circumstances mean that the 
proceedings are "essentially" for the enforcement of the 
award. That is so on the authority of MNMC v. TWU (op. 
cit.). In this regard it is noted that the legislation under 
consideration by the Full Bench in the Mt Newman Mining 
case is not the same legislation which was considered by the 
Full Bench in Crewe and Sons. However I am unable to 
ascertain any significant difference arising from the change 
in legislation. In each case the enforcement of an award is 
exclusively the province of the Industrial Magistrate, and 
similarly under both Acts, proceedings for the enforcement 

of the award may be instituted by an employee covered by 
the award. 

However, there is another aspect to the preliminary point. 
These proceedings have been brought pursuant to the 

Occupational Health, Safety and Welfare Act 1984. Section 
3A(1) of that Act provides as follows: 

"3A(1) Where under this Act a matter is capable of 
being referred to the Industrial Relations 
Commission the matter may be heard and 
determined as if it were a matter in which 
jurisdiction were conferred on the Industrial 
Relations Commission by the Industrial 
Relations Act 1979 and that Act shall, so far 
as it is capable of applying, extend to the 
exercise of its jurisdiction in such matters 
accordingly." 

Subsection (3) states: 
"(3) The decision by the Industrial Relations 

Commission of a matter referred under this 
Act shall have effect according to its tenor." 

It is important to note that the Occupational Health, 
Safety and Welfare Act and the effect of section 3A of that 
Act were not matters considered by the Full Benqh in Crewe 
and Sons. That matter did not involve the Occupational 
Health, Safety and Welfare Act. 

As has already been noted in these reasons for decision, 
this matter has been referred-to the Commission pursuant to 
section 28(2) of the Act. The Act specifically provides for 
a dispute of the nature set out in that subsection to be 
referred to the Industrial Relations Commission. 

Section 3A provides that such a matter may be heard and 
determined by the Industrial Relations Commission as if it 
were a matter in which jurisdiction was conferred on the 
Commission by the Act. The respondent argues that the 
conferring of jurisdiction upon the Commission by s3A is 
conditioned by the words "so far as it is capable of 
applying". The respondent argues that as, pursuant to the 
Industrial Relations Act, the Commission does not have the 
power to enforce an award, that being a matter restricted to 
an Industrial Magistrate, the Industrial Relations Act is not 
capable of applying to these proceedings, proceedings which 
are characterised by the respondent as being essentially for 
the enforcement of the award. 

The Act provides for a number of matters to be referred 
to the Commission. In addition to the provisions contained 
within section 28 of the Act, matters regarding the number 
of health and safety representatives to be elected, training 
for the purposes of section 31(8)(b) and the person by whom 
in certain circumstances an election is to be conducted 
(section 30); a dispute regarding who is to conduct an 
election (section 31(5)); a question relating to an election 
(section 31(11)); the disqualification of a health and safety 
representative (section 34); the time a health and safety 
representative is to be permitted to take off work with pay 
(section 35(3)); the review of certain decisions of the 
Commissioner for Occupational Health and Safety (section 
39) and the review of a prohibition notice (section 51) may 
be referred to the Industrial Relations Commission. In each 
case, the Act enables the matter in question to be referred 
to the Industrial Relations Commission, and the Act does not 
contemplate in any section the reference of a matter to the 
Industrial Magistrate, and the distinction is, given the 
submissions made in this matter, significant. It is clear that 
the Industrial Magistrate is quite distinct from a member of 
the Commission (Industrial Relations Act section 8; section 
14(2) and (3)) it would appear that if the legislature had 
intended that one or a number of matters which are 
prescribed as being able to be referred to the Industrial 
Relations Commission should in fact be referred to an 
Industrial Magistrate, then it would have said so. 

The interrelationship of the Act with the Industrial 
Relations Act has been considered previously by the Full 
Bench of the Commission. In Transfield Pty Ltd v. BTA and 
Others (70 WAIG 3023) the Full Bench considered an 
appeal against a matter that had come before the Commis- 
sion at first instance pursuant to section 44 of the Industrial 
Relations Act. The Commission gave relief and ordered 
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payments to be made to the employee concerned. The matter 
had been argued on the basis, substantially, of the 
Occupational Health, Safety and Welfare Act and that Act 
was therefore considered by the Full Bench. The Full Bench 
observed that the Occupational Health, Safety and Welfare 
Act is a later Act than the Industrial Relations Act, and that 
the objects of the Occupational Health, Safety and Welfare 
Act demonstrate, as does a reading of its whole context, that 
it is to deal with occupational health and safety. The Full 
Bench notes that that Act cannot trammel and does not 
purport to trammel the jurisdiction of the Commission under 
section 23 of the Industrial Relations Act (at 3031). The 
respondent also adds that the Occupational Health, Safety 
and Welfare Act does not purport to effect any limitations 
on the Commission's jurisdiction (transcript page 36). It 
seems clear that that is so. The Occupational Health, Safety 
and Welfare Act does not seek to confine or hamper the 
jurisdiction of the Commission under section 23 of the 
Industrial Relations Act. However, I am persuaded that the 
effect of s3A(l) of the Occupational Health, Safety and 
Welfare Act is to confer jurisdiction upon the Commission 
to consider a matter properly referred to it pursuant to that 
Act even though the matter properly referred may otherwise 
not be within the jurisdiction of the Commission. That being 
so, the provisions of the Industrial Relations Act which are 
capable of applying extend to the exercise by the Commis- 
sion of that jurisdiction. Thus, the provisions of s27 for 
example are capable of applying, and are available to the 
Commission, or of s93(8). Sections 82 and 83 are not 
capable of applying and do not extend to the exercise by the 
Commission of that jurisdiction. That they are not capable 
of applying and do not so extend does not prevent or counter 
the conferring upon the Commission by s3A(l) of a 
jurisdiction for the purposes of that Act which it otherwise 
might not possess. In this way, the intention of s3A(l) is 
plain, and does not have the effect envisaged by the 
respondent. 

If the Respondent's contention is correct, this would lead 
to a situation whereby a claim made pursuant to section 
28(2) by an employee whose terms and conditions of 
employment were not governed by an award may be made 
to the Industrial Relations Commission, whilst a similar 
claim made on behalf of an employee whose terms and 
conditions of employment are governed by an award of the 
Commission would not be able to be so referred and it is not 
clear to the Commission from a reading of the whole of the 
Occupational Health, Safety and Welfare Act that that 
distinction was envisaged by the legislature. 

Accordingly, the Commission finds that it does have the 
jurisdiction to entertain this matter in the manner envisaged 
by the applicant and the preliminary point raised by the 
respondent is not upheld. The hearing dates previously 
determined in the presence of the parties when this matter 
was adjourned are confirmed. 

Appearances: Mr J. Gordon (of Counsel) on behalf the 
applicant. 

Mr H.J. Dixon (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and The Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch and Australian Electrical, Electronics, Foundry 
and Engineering Union and Transport Workers' Union of 

Australia, Industrial Union of Workers, Western Australian 
Branch and Metals and Engineering Workers Union 

and 
Swan Portland Cement Pty Ltd. 

No. OHSW6 of 1991. 
COMMISSIONER A.R. BEECH. 

3 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commis- 
sion relates to an issue between the parties which arose in 
November 1991 concerning the number 1 chimney stack 
("the stack") at the respondent's operations in Rivervale. 
This matter was the subject of an earlier decision in relation 
to a preliminary point (7th February 1992). 

The claim lodged by the applicant unions seeks an order 
from the Commission prescribing that some seventy 
employees of the respondent company who had their wages 
deducted over two pay periods for the periods 26th 
November 1991 and the 3rd December 1991 are entitled to 
payment for those periods. The claim is brought on the basis 
of the claims of the employees that they refused to work in 
the vicinity of the stack for a period of time commencing 
on the 21st November 1991 because they had reasonable 
grounds to believe that to do so would expose them to a risk 
of imminent and serious injury. During the hearing of this 
matter, the applicants sought leave to amend the claim to add 
a further claim in the alternative and this will be referred to 
later. The respondent company maintains that the stack is 
not in an unsafe or unstable condition, and was not at the 
time of the dispute and there is no basis for the claims made. 
The Commission heard evidence from Mr L. Gandini, a 
union official with the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers and three 
wages employees of the respondent Mr Dyson, Mr Lees and 
Mr Owens. The applicant unions also brought evidence from 
Mr Valverde, a proprietor of R.M. Lee and Son. In reply, 
the respondent presented evidence from Mr Murrish from 
a firm of consulting engineers Ove Arup and Partners, which 
was responsible for some renovation and repair to the stack 
prior to the dispute arising, and which were retained by the 
company to assist in resolving the dispute which arose. 

From the above evidence, the Commission finds as 
follows. The stack was built in the 1930's and is located 
towards the northern edge of the plant. The stack had been 
inspected by a company known as R.M. Lee and Son. In a 
report dated the 21 st August 1989 (exhibit 2) it noted 
problems with platform hand rails, the top section of the 
ladder approximately 2 metres from the top, and certain 
other matters, including in relation to the top of the stack 
"bad cracks in gunite need to be extensively repaired". 

There is no evidence of this report being acted upon by 
the respondent. 

In October 1990, Ove Arup and Partners, Consulting 
Engineers, prepared a report on defects in the stack (exhibit 
11). It noted various defects embracing vertical cracking, 
horizontal cracking and spalling of concrete. In relation to 
this last defect the report states: 

"It is these defects which raise greatest cause for 
concern in terms of immediate action to ensure safety 
of personnel below from falling debris. 

We believe that immediate steps should be taken to: 
(a) provide safety mesh to prevent falling debris 

reaching operational areas at ground level; 
(b) divert personnel and traffic at ground level 

away from the "danger" zone for falling 
debris; 
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(c) inspect, remove and repair all loose concrete 
as a matter of urgency." (At page 4.) 

The evidence of Mr Murrish reveals that the respondent 
company did not take any action regarding the contents of 
this report. It was not revealed to the workforce, and became 
known to the applicant unions only as the result of an Order 
issued by the Commission for discovery of documents. 

On the 11th September 1991 Mr Valverde on behalf of 
R.M. Lee and Son made an inspection and tendered a report 
(exhibit 1) on the stack. The report noted the extremely bad 
condition of the ladders and noted that "the top one third 
of the chimney's ladder could fall at any time". It noted 
certain loose concrete fragments that "dangerously prom- 
ised to crash down under minimum pressure or distur- 
bance". Mr Valverde's evidence is that in his opinion the 
stack was extremely dangerous and the company should 
"make it safe before human life or injury become your next 
problem". His evidence is that the company did not wish 
to fix the stack because it would be too expensive given the 
intention of selling or turning the operation over to 
somebody else in approximately twelve months' time. Mr 
Valverde and the company were not able to agree on a 
proposal for rectifying the problems with the stack. 

This report was not made known to the workforce by the 
company. 

However the evidence before the Commission reveals 
that one of the wages employees became aware of the 
existence of a report by chance, some two weeks after the 
company first became aware of it. When the company 
engineer Mr Lacey was approached to ask if the rumour of 
a report was true, the report was made available. A twenty 
four hour strike took place in protest at the company not 
having informed the workforce of the report given that it 
concerned a matter going to the safety of the workforce 
(transcript page 141). 

It is apparent from the evidence that it is this strike which 
caused the company to request Ove Arup and Partners to 
undertake a detailed inspection of the stack (evidence of Mr 
Murrish, transcript pages 185, 216). There is some evidence 
of this being discussed between two health and safety 
representatives and the company and a DOHSW representa- 
tive (transcript page 157). Mr Murrish completed an 
inspection and furnished an interim report on the 26th 
September 1991 (exhibit G9). After a detailed inspection, 
it was apparent to him that the stack was in a dangerous state 
(transcript pages 207, 218 and cf. 187, 188). In a later report 
to the company on the 3rd October 1991 (exhibit G19) Mr 
Murrish stated that all potentially loose material had been 
removed and that access below the stack was safe and that 
Ove Arup and Partners were satisfied as to the structural 
integrity and stability of the stack under then present 
conditions. The Commission also notes the evidence of Mr 
Murrish as to the assumptions made by the company in 
reaching its conclusion (transcript page 193). 

There is evidence before the Commission that on two 
occasions, debris from the stack had fallen and been found 
at its base, although not recently (transcript pages 139, 156). 

Certain remedial work was then carried out by Ove Arup 
and Partners, including the design, construction and installa- 
tion of a steel sheath or cap to the top of the stack, and which 
incorporated a screen designed to catch any items of debris 
greater than 12 millimetres. This was installed in late 
October 1991 and all remedial work was completed prior to 
the 21st November 1991. 

During the period of the remedial work, there does not 
appear to have been any organised means of informing the 
workforce of the matters contained in the later Ove Arup and 
Partners report, the issues which arose from it and the 
consequences or effect of the work being undertaken. The 
evidence is that on occasions Mr Murrish was approached 
by individual members of the workforce, and on those 
occasions he answered all questions put to him in a full and 
frank manner. Upon request he sent to a union official a copy 
of his practice certificate. There is evidence that "relative 
Swan unions" were advised of some work to be done on the 
11th and 12th November (exhibit K) and that there was a 
notice about the intent of the work, although possibly not 

of its progress (transcript pages 112, 115 and 144). The 
evidence is that the company did not at any stage 
acknowledge any danger or dangerous condition about the 
stack, although it was acknowledged by the company that 
there was a problem (transcript pages 114, 115). 

Although the evidence before the Commission is that all 
work was completed prior to the 21st November 1991, the 
evidence also is that the workforce was not told that the 
work had been completed and that the workforce in general 
was unaware of its completion (transcript pages 128, 145). 

On the 19th November 1991 a member of the workforce 
noticed what he believed were new cracks in the stack. He 
raised the issue with his supervisor, but the issue was not 
handled to his satisfaction and he contacted his union 
(transcript pages 161 et seq). There is evidence that two 
employees also believed that certain ducting at the base of 
the stack had moved giving rise to a concern regarding the 
lean on the stack (transcript pages 130, 165). On the 21st 
November 1991 there was a meeting of members of the 
workforce. This meeting was held in the morning. At that 
meeting the Commission is satisfied from the evidence, and 
over the objection of the respondent to that evidence, that 
a number of issues were raised by the workforce. These 
issues were the earlier report by R.M. Lee and Son 
concerning the integrity of the stack (exhibit 1) and that the 
company had not of its own volition made this known to the 
workforce; that another engineering firm had become 
involved and the information regarding that involvement 
was not readily available to the workforce; that although the 
kilns had been shut down, they had apparently without any 
remedial action to the stack, been started again; reports that 
some supervisory staff throughout the plant had mentioned 
that the stack was "unsafe"; a fear that if the stack was in 
an unstable condition, the weight of the sheath or cap 
recently installed would increase the chance of the stack 
collapsing; fears that new cracks had been identified by 
some members of the workforce at the base of the stack, and 
these were connected with the recently installed sheath; that 
there had been a shift in some ducting attached to the base 
of the stack which gave rise to a fear that the stack had 
commenced to lean more severely than it otherwise had 
been; finally there was a report to the meeting that some 
maintenance workers had been approached by the company 
to do some remedial work in the crane shed, but they had 
been asked not to talk about this particular job. 

As to the above the Commission accepts it as an accurate 
summary of concerns raised at the meeting and a reflection 
of the state of knowledge and understanding of the 
workforce at that time. 

The outcome of the meeting was that the workforce 
wanted the opinion of an independent third party engineer 
about the stack, and that in the meantime an "exclusion 
zone" was imposed, a radius of 150 metres from the stack. 
The evidence is that members of the workforce were free to 
work within that radius if, as an individual, a member of the 
workforce chose to do so. However if that individual felt that 
it was unsafe so to do, then he would make himself available 
for alternative work outside that zone (transcript pages 130, 
131). 

A delegation from the meeting then met with manage- 
ment and there was a discussion which resulted in a further 
meeting of the workforce that afternoon addressed by Mr 
Murrish and Mr Pollock from Ove Arup and Partners. The 
Commission is satisfied that at that meeting the concerns of 
the workforce were raised by it and responded to by Mr 
Murrish and Mr Pollock. The meeting however did not 
resolve to change any of its earlier decisions and the 
exclusion zone remained. For that period, the Commission 
understands that members of the workforce attended for 
work and made themselves available for alternative employ- 
ment outside the exclusion zone. During this period of time 
the workforce, strangely, remained in the canteen, which is 
located within the 150 metre exclusion zone. The respondent 
company believed that there was not a health and safety 
issue involved and therefore alternative work would not be 
provided. 
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Conference proceedings were commenced in the Com- 
mission by the present respondent (application C 731 of 
1991) and conferences were held on the 25th and 27th of 
November 1991. Exhibit 8 is a record of the agreement 
reached by the parties at the later of those two conferences. 
Mr Murrish attended three inspections in all during the 
dispute, those dates being the 28th and 29th November 1991 
and the 2nd December 1991 (and see exhibit G pages 57 to 
65). His precise reports reveal that those three inspections 
were done in conjunction with some members of the 
workforce and/or union officials. Mr Murrish's evidence is 
that throughout, he has been of the opinion that there was 
no danger from the stack itself, nor of debris falling from 
the stack, following the completion of repairs supervised by 
Ove Arup and Partners and completed prior to the 21st 
November 1991. Further, he was not informed by the 
workforce of any issues which would cause him to change 
that opinion. 

The Commission understands from the evidence that the 
exclusion zone was eventually reduced to the same size as 
that which had been in place when remedial work was 
undertaken on the stack prior to the commencement of the 
dispute, a 20 metre radius exclusion zone. It is not clear from 
the evidence precisely when work returned to normal on site. 

A number of photographs were tendered in evidence and 
illustrate certain cracks and the perceived lean (exhibits 10 
and F). 

During the course of the hearing in this matter a number 
of points were taken regarding the evidence led before the 
Commission. In relation to documentary evidence the 
following needs to be stated. The Commission is not bound 
by the rules of evidence, although the Commission as 
currently constituted accepts that by and large those rules 
should not be disregarded (Hocks v. Kembla Built-in 
Furniture, 67 WAIG 1527; Portius v. TWU, 71 WAIG 19 
at 21). It is not unusual for documents to be tendered to the 
Commission as evidence from the bar table, and this is often 
done without objection from the opposing party, as not 
infrequently, the opposing party adopts the same approach. 
In this matter both parties were represented by counsel, both 
of whom have substantial experience with the procedures of 
the Commission. Both were at pains to ensure that 
documentary evidence was tendered through the appropriate 
witnesses, with the exception of a number of company 
documents which formed part of a composite exhibit, 
exhibit G. A number of the documents of exhibit G were 
tendered through Mr Murrish. The balance were not, and 
objection was taken to them being admitted as evidence 
because, as the applicant unions vigorously pointed out, a 
representative of the company was present but was not 
called to substantiate them. Because of the observation at 
the beginning of this paragraph, the Commission ruled that 
they be admitted into evidence, but it is clear from the 
overall presentation of the respective positions of either side, 
that documentary evidence which is submitted from the bar 
table when: 

(i) previous such evidence has been properly ten- 
dered through a witness or witnesses; 

(ii) the admission of that documentary evidence is 
objected to by the opposing party; 

(iii) that documentary evidence concerns matters fun- 
damental to the Commission's consideration of 
the overall issue; 

(iv) there were present in court and throughout the 
proceedings senior representatives of manage- 
ment who obviously were available to be called 
for the purpose of tendering that documentary 
evidence but who were not so called; 

(v) there is sworn evidence before the Commission on 
the same point to which that documentary 
evidence is directed, 

is likely to be accorded little if any weight. 

The Commission now turns to consider the claim made. 

The Commission notes the following provisions of the 
Occupational Health, Safety and Welfare Act. S.3 of that 
Act defines hazard as follows: 

" "Hazard", in relation to a person, means anything 
that may result in — 

(a) injury to the person; or 
(b) harm to the health of the person;" 

Risk is defined as follows: 
" "Risk", in relation to any injury or harm, means 

the probability of that injury or harm occurring;" 
S.19(l) reads as follows: — 

"An employer shall, so far as is practicable, provide 
and maintain a working environment in which his 
employees are not exposed to hazards and in particular, 
but without limiting the generality of the foregoing, an 
employer shall — 

(a) provide and maintain workplaces, plant, and 
systems of work such that, so far as is 
practicable, his employees are not exposed to 
hazards; 

(b) provide such information, instruction, and 
training to, and supervision of, his employees 
as is necessary to enable them to perform 
their work in such a manner that they are not 
exposed to hazards; 

(c) consult and co-operate with health and safety 
representatives, if any, and other employees 
at his workplace, regarding occupational 
health, safety and welfare at the workplace; 

(d) where it is not practicable to avoid the 
presence of hazards at the workplace, provide 
his employees with, or otherwise provide for 
his employees to have, such adequate per- 
sonal protective clothing and equipment as is 
practicable to protect them against those 
hazards, without any cost to the employees; 
and 

(e) make arrangements for ensuring, so far as is 
practicable, that — 

(i) the use, cleaning, maintenance, trans- 
portation and disposal of plant; and 

(ii) the use, handling, processing, storage, 
transportation and disposal of sub- 
stances, 

at the workplace is carried out in a manner 
such that his employees are not exposed to 
hazards." 

S.20(l) of the OHSW Act reads as follows: — 
"An employee shall take reasonable care — 

(a) to ensure his own health and safety at work; 
and 

(b) to avoid adversely affecting the health or 
safety of any other person through any act or 
omission at work." 

Sections 24 to 28 are also relevant and they are as follows: 
"24. (1) Where an issue relating to occupational 

health, safety or welfare arises at a workplace the 
employer shall, in accordance with the relevant 
procedure, attempt to resolve the issue with — 

(a) the health and safety representative; 
(b) the health and safety committee; or 
(c) the employees, 

whichever is specified in the relevant procedure. 
(2) For the purposes of subsection (1), "the relevant 

procedure" means the procedure agreed between the 
employer and the employees as applying in respect of 
the workplace concerned or, where no procedure is so 
agreed, the procedure prescribed for that purpose in the 
regulations. 

(3) Where attempts to resolve an issue as mentioned 
in subsection (1) do not succeed and there is both a 
health and safety representative and a health and safety 
committee in respect of the workplace concerned, the 
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health and safety representative shall refer the issue to 
the health and safety committee for it to attempt to 
resolve the issue. 

(4) A person who contravenes subsection (1) or (3) 
commits an offence. 

25. (1) Where attempts to resolve an issue as 
mentioned in section 24 are unsuccessful, and where 
there is a risk of imminent and serious injury to, or 
imminent and serious harm to the health of any person, 
the employer or a health and safety representative may 
notify an inspector thereof. 

(2) An inspector, upon being notified under subsec- 
tion (1) shall attend forthwith at the workplace and 
either — 

(a) take such action under this Act as he 
considers appropriate; or 

(b) determine that in the circumstances no action 
is required to be taken under this Act. 

Refusal by employees to work in certain cases 
26. (1) Nothing in section 25 prevents an employee 

from refusing to work where he has reasonable grounds 
to believe that to continue to work would expose him 
or any other person to a risk of imminent and serious 
injury or imminent and serious harm to his health. 

(2) An employee who refuses to work as mentioned 
in subsection (1) shall forthwith notify his employer 
and, if there is a health and safety representative for the 
workplace concerned, such health and safety represen- 
tative, and the matter shall be regarded as an issue to 
which section 24(1) applies. 

(3) An employee who contravenes subsection (2) 
commits and offence. 
Assignment of other work 

27. An employee who refuses to work as mentioned 
in section 26(1) may be given reasonable alternative 
work to do until he resumes his usual work. 
Entitlements to continue 

28. (1) An employee who refuses to work as 
mentioned in section 26(1) is entitled to the same pay 
and other benefits, if any, to which he would be entitled 
if he had continued to do his usual work. 

(2) A dispute arising as to — 
(a) whether a person is entitled to any pay or 

benefit; 
(b) the pay or benefit to which a person is 

entitled, 
in accordance with subsection (1), may be referred 
by any party to the dispute to the Industrial 
Relations Commission." 

The evidence produced in these proceedings, although not 
without some difficulties, reveals that there was a wide- 
spread belief that the stack was unsafe, either from it falling 
or from debris falling from it: that to continue to work in 
the vicinity of the stack exposed employees to a risk of 
imminent and serious injury. The principal and fundamental 
difference between the parties to this dispute is that the 
applicant unions maintain that in all of the circumstances the 
belief held by the employees was valid in that, irrespective 
of whether the stack did or did not in fact present a risk of 
imminent and serious injury at the time of the dispute, there 
were reasonable grounds for employees to believe that it did 
constitute that risk. 

The fundamental position of the respondent is that s.26 
does not depend upon subjective beliefs of individuals, and 
that if in fact the stack did not present a risk to health and 
safety then no entitlement to payment arises: there is no 
basis for fear to reign above the informed views of an expert. 

The difference is crucial because there is no evidence 
before the Commission that in fact there was a risk from the 
stack at the time of the dispute. Indeed, there is evidence that 
there was not a risk at that time. From the point of view of 
the company, that should be the end of the matter because 
if there was in fact no risk then there can not be reasonable 
grounds for believing that there was. The applicant argues 

however that from the perspective of the workforce at the 
time there were reasonable grounds even if in fact there was 
no risk, and further, the Commission is to decide the issue 
on more than a literal interpretation of s 26 of the OHSW 
Act —the Commission must decide the matter according to 
equity, good conscience and the substantial merits of the 
case, and is not limited to the specific claim made (s 3A of 
the OHSW Act and cf. s 26(l)(a) and (2) of the IR Act). It 
is to this aspect that the Commission now turns. 

The relationship between the two Acts and the effect of 
s 3A of the former was the subject of the earlier Reasons 
for Decision in this matter. It seems unarguable that this 
matter is to be heard and determined in the same way that 
an industrial matter is heard and determined before the 
Commission, that is to say in accordance with the provisions 
of s 26 of the IR Act. It is not heard and determined pursuant 
to the OHSW Act, for that Act provides the means of 
referring the matter to the Commission to be dealt with. 
Thus the task in this matter is to decide according to equity, 
good conscience and the substantial merits of the case 
whether the claim has been made out, the claim referred to 
the Commission being "to determine payment for lost time 
as per s 28(2)" of the OHSW Act. In granting relief under 
the IR Act the Commission is not restricted to the specific 
claim made or to the subject matter of the claim. 

In WMC v. AWU and others, (70 WAIG 3525) the issue 
before the Full Bench concerned the correct test to be 
applied by the Commission when it dealt with a lost time 
claim at the respondent's nickel operations. That was a 
matter which had come before the Commission pursuant to 
s 44 of the IR Act. The Full Bench stated in this regard: 

"The test is not the genuineness of the belief on the 
authorities referred to. The real test was whether (see 
A.M.I.E.U. v. Derby Industries Pty Ltd (op. cit.)) the 
employees were reasonably entitled to believe that a 
hazard existed so as to justify the action taken by 
them." 

(at page 3530) 
The point was made that the issue had to be judged 

according to the information known to the workforce 
concerned at the time of the dispute: 

"Indeed, in the light of the knowledge available to 
the workers at the time, in the light of the notorious 
nature of arsenic, in the light of the evidence of their 
fears, substantially corroborated by Mr O'Driscoll, the 
only witness called for the appellant at first instance, 
and within s.26 of the Occupational Health, Safety and 
Welfare Act 1984, there were reasonable grounds to 
believe that to continue to work would expose them to 
a risk of imminent and serious injury or imminent and 
serious harm to their health. 

That might not be the case now given the same 
circumstances and further reliable information as to the 
effects of arsenic. However, we make no judgment on 
that. However, it was quite reasonable then." 

(ibid) 
In Transfield Pty Ltd v. BTA and others, (70 WAIG 3023) 

the Full Bench dealt with an appeal from a decision of a 
single Commissioner on a matter referred from s.44 of the 
IR Act which ordered payment to be made to certain 
employees following a dispute over safe working condi- 
tions. The issues also involved some consideration of the 
OHSW Act and its relationship to the IR Act. The Full 
Bench concluded that the provisions of s 26 of the IR Act 
are to be taken into account where the matter before the 
Commission is referred pursuant to the OHSW Act: 

"For the reasons which we have set out above, the 
O.H.S.W. Act does not cover the field of the I.R. Act. 
It seems to us that even if a dispute is referred under 
the O.H.S.W. Act, there is nothing which prevents the 
Commission, all other things being equal, exercising its 
powers under s.26(2) of the I.R. Act. Indeed, it is 
required to do so. S.26(l)(a) and (l)(c) of the I.R. Act 
are also required to be taken into account." 

(at 3028) 
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Further on, the Full Bench stated: 
"It is patently clear that the statutes can stand 

together. It is particularly clear too that a person has no 
right to be paid where he/she has not complied with the 
statute and where it is more probable than not that there 
would be no serious injury or harm. 

That is, however, if established, a certain entitle- 
ment. The Commission's discretion is still entitled to 
determine whether there was a hazard of sufficient 
moment to cause employees to fear for their safety, or 
if, on the facts, they were reasonably entitled to believe 
a hazard existed so as to justify the action taken by 
them (see A.M.I.E.U. v. Derby Industries Pty Ltd (op. 
dr.), Mt. Newman Mining Co. Pty Ltd v. T.W.U. 64 
WAIG 1078 and A.M.W.S.U. v. Transfield Pty Ltd (op. 
dr.)." 

(at page 3032) 

The respondent company made reference during the 
hearing to the decision of the Industrial Appeal Court in 
Hamersley Iron Pty Ltd v. CMEU (72 WAIG 461). That 
matter did not concern the provisions of the OHSW Act, but 
concerned a matter referred from s.44 of the IR Act 1979 
dealing with a claim that certain employees be paid for 
working time lost during strike action. That matter turns 
largely upon its facts, including the conclusion that the 
industrial action resulted from a union decision which was 
in the vernacular "one out all out". About 150 men went 
on strike. Many were not involved with any questions of 
safety (at 464). The decision of Rowland and Franklyn JJ 
assumed for the purposes of that matter that the test was as 
stated by the Full Bench, namely that those concerned with 
the running of the trains held real and reasonably based 
concerns for safety in the running of trains with faulty brakes 
or the system of running them. On that basis the first 
requirement for the union applicant was — 

"to establish...that not only was there an apprehen- 
sion of risk to safety, but that it was reasonably held 
and, on the facts, objectively sustainable in reason and 
further that the immediacy of the risk was such as to 
justify the usual procedures being ignored." 

(at page 467). 
Their Honours concluded that there was no such evidence 

before the Commission at first instance. 
The above decisions are binding on the Commission in 

this matter where they are applicable to the circumstances. 
In FMWU v. Coca Cola Bottlers (71 WAIG 2225) Gregor 

C. considered a claim pursuant to s.28 of the OHSW Act on 
behalf of a number of truck drivers employed by that 
company who collect money from clients to whom they 
make deliveries. It was submitted by the union that, 
following a robbery of a truck in September 1990 and 
against the background of an increase in crimes of a violent 
nature, the drivers were said to have formed a belief pursuant 
to s.26 that to continue their work, which involved the 
collection of cash, would expose them to the risk seen by 
s.26 of the Act. Gregor C. concluded that a worker's own 
opinion that he or she has reason to believe that his/her 
health or safety is at risk is not conclusive: there must be 
reasonable grounds to induce a reasonable person to the 
required belief. That required belief cannot flow from gossip 
or rumour or unfounded fear. In the circumstances revealed 
by the evidence in that case, the Commission dismissed the 
claim. 

More recently, a Full Bench of this Commission in 
Worm aid Security Australia Pty Ltd v. Peter Rohan, 
DOHSW (72 WAIG 477) considered an appeal against a 
decision of the Commission that a Prohibition Notice had 
been validly issued against the appellant company. The Full 
Bench dismissed an appeal against that decision which had 
been brought pursuant to s.51 of the OHSW Act. In dealing 
with that matter, the Full Bench considered the wording of 
s.49 of that Act which referred to an inspector being of the 
opinion that an activity is occurring or may occur at a work 
place which activity involves or will involve a risk of 
imminent and serious injury to or imminent and serious 
harm to the health of any person. That decision considered 

the meaning of the words "serious" and "imminent". It 
further considered the word "probable" as meaning that 
something is likely to happen (at page 484). The Full Bench 
concluded that the appeal should be dismissed, it being of 
the opinion that the evidence presented revealed that, given 
the use of a particular type of motor vehicle containing an 
inadequately secured spare wheel, with no contrary evi- 
dence, given certain evidence regarding motor vehicle 
accident rates and given that "risk" means the probability 
of injury or harm occurring, it was likely that there was an 
overhanging (imminent) risk of considerable (serious) injury 
within the context of s.49 of the Occupational Health, Safety 
and Welfare Act (at page 485). 

In re ANI Corporation Limited ((1987) 24 IR at 132), the 
Industrial Relations Commission of Victoria in Full Session 
when considering the immediacy of the risk under consider- 
ation pursuant to comparable legislation in Victoria con- 
cluded that in its view "immediate" does not relate to the 
degree of risk associated with the work in question. Rather 
it is concerned with whether the risk associated with the 
work is present or very nearly so. It is the exposure to the 
risk which is to be immediate. 

From the above certain conclusions may be drawn. In 
matters of the type now before the Commission, the literal 
view of the OHSW Act advocated by the company is not 
the correct approach (per the Transfield case supra). The 
Commission has a duty to decide the matter in accordance 
with the applicable sections of the IR Act (per Transfield and 
see s 3A of the OHSW Act). In doing so, there must be 
credible evidence before the Commission to enable it to 
reach a conclusion on the facts otherwise it cannot know 
whether in fact it is acting according to equity, good 
conscience and the substantial merits of the case (per the 
Hamersley Iron decision supra at page 468). There must be 
evidence of a risk or of a belief that there was such a risk 
which is on the facts a reasonable belief (per the Transfield 
decision supra). It must be objectively sustainable in reason 
(per the Hamersley case supra). It is to be decided on the 
information known to the employees at the time and not 
what may have subsequently become known (per the WMC 
case). 

The authorities also provide the correct approach to the 
applicants' motion to amend their claim. In fact, the 
Commission ruled that the amendment would be allowed 
while not deciding at that time the jurisdictional points 
raised (transcript pages 57, 58). The amendment claims "In 
the alternative...payment for lost time on the basis of the 
equity, good conscience and the substantial merits of the 
case pursuant to the jurisdiction of the Commission and 
independently of the OHSW Act". It is clear that the 
Commission must decide this matter in accordance with s.26 
of the IR Act irrespective of whether the applicants indeed 
so amend their claim. In fact, with all due respect to those 
who would argue to the contrary, there does not appear to 
be a difference of significance if at all between the 
provisions of s 26 of the OHSW Act and the test which has 
found acceptance by at least this Commission over time and 
which has been referred to earlier in these Reasons (for 
example in the Transfield case (op. cit.) and the references 
contained therein at page 3032). In either case the 
Commission must find on the facts that there was an 
apprehension of risk to safety, that it was reasonably held 
on the facts known at the time and that there is a seriousness 
and imminence in that risk to justify the action taken. These 
elements may have been differently described in different 
decisions but their essence is nonetheless present. 

In looking at the facts of this matter, there is evidence that 
the plant and the chimney is old. It is nearing the end of its 
useful life. There is evidence that on two occasions debris 
had been found at the base of the stack, although not 
recently. There is evidence in a report dated 11th September 
1991 (exhibit 1) that the stack was in a dangerous state, and 
that report had not been released to the workforce by the 
company of its own volition. There is evidence that although 
remedial work was carried out on the stack and that some 
notification of this was given by the respondent, the extent 
of the problem, the potential danger or otherwise to the 
workforce, that the repairs had been completed and that 
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there was then no risk to health or safety was not sufficiently 
or fully explained at the time to the workforce by the 
company. The point is made by the applicants that the extent 
of any notices, their content or their effect is not a matter 
about which evidence was brought from the respondent. 
There is evidence that at least one employee had not seen 
any work done on the stack at all (transcript page 168) and 
that the workforce in general was unaware of its completion. 
There is evidence that the company had instructed some 
maintenance workers to perform work in the crane shed but 
that they were to "keep quiet about it" (transcript page 103). 
In cross-examination, it was stated that the work was not 
completed due to the opposition of the crane drivers 
(transcript page 107) but no evidence in rebuttal was 
presented and the point made about the secrecy of the 
instruction remains. There is evidence that the actions of the 
company overall, or alternatively the lack of them, had led 
to a feeling of mistrust of the company in relation to this 
issue. 

It is against this state of affairs that the events which 
followed must be viewed. 

There is evidence of a perceived new crack or cracks and 
perceived movement in some ducting and the Commission 
accepts that the perceptions were genuinely held. They gave 
rise to concern. There were three inspections of the cracks 
by the employees concerned and a representative of the 
company, together with a union official which did not 
resolve the concerns (transcript page 118). This led to a 
meeting of the workforce being called for the 21st 
November 1991. There was thus at the time of the 
commencement of this dispute on the 21st November 1991, 
and from the evidence, an apprehension of risk to safety 
from the stack. Further in all of the above circumstances, at 
the time of the commencement of the dispute, the history 
set out above and the apparent actions or lack of them by 
the respondent, on the evidence, are most significant. That 
is not to say that the mere unsubstantiated belief of an 
employee, even if honestly held, is of itself conclusive. But 
that belief cannot be viewed in isolation from the back- 
ground. Here, there was some history of events concerning 
both the stack and the relationship between the workforce 
and its employer. That history and the events is sufficient 
in my view for a reasonable person to objectively conclude 
that in the above circumstances, there were indeed reasona- 
ble grounds to believe that to work in the vicinity of the 
stack was to be exposed to risk of injury. Further, in those 
circumstances, the exposure to the perceived risk was 
immediate and probable on the authority of the Wormald 
case (op. cit.) and in Re ANI (op. cit.) and serious. Thus, it 
follows that criticism cannot be levelled at the workforce for 
imposing an exclusion zone within which an individual 
employee may decide to work, but also within which an 
individual employee may decide not to work, and stating a 
preparedness to work outside that zone. It is important to 
recognise that the test does not involve ascribing to the 
workforce particular expert or engineering knowledge. It is 
sufficient on the authorities for there to have been a belief 
reasonably held and objectively sustainable. In this regard 
the submissions of the applicants and the evidence which 
goes to the effect of those matters raised at the initial 
meeting of the workforce together with evidence that in this 
matter at least, the company had lost the confidence of its 
employees allows an objective conclusion that at the time 
of the commencement of the dispute, the belief of the 
employees was entirely reasonable. In this regard the words 
of the Full Bench in the WMC case that "that might not be 
the case now given the same circumstances and further 
reliable information... However, it was quite reasonable 
then" are most appropriate. 

However, this conclusion does not dispose of the claim. 
Positions changed as events unfolded and there are other 
issues which cannot be overlooked in the consideration of 
this matter and which count against the claim in total. Whilst 
in the finding of the Commission, there were reasonable 
grounds at the commencement of the dispute for the beliefs 
held, that finding does not apply for the duration of the 
dispute. As a consequence of the actions of the workforce, 
steps were then taken by the respondent company to provide 

factual information regarding the state of the stack, Mr 
Murrish and Mr Pollock from Ove Arup and Partners 
addressed meetings of the workforce. The clear evidence of 
Mr Murrish is that there was not any danger in the sense 
apprehended by the workforce of which evidence was given 
to the Commission. In relation to one of the beliefs of the 
workforce, that the stack has a perceptible lean to it which 
gave cause for concern, Mr Murrish does not accept that 
there is a lean, but in any event even if there is a lean, it is 
quite insignificant and could not give valid cause for 
concern (transcript pages 195, 196, 219 and exhibit I). The 
weight of the steel sheath or cap is insignificant when 
compared with the weight of the stack itself (transcript page 
200). This was put to the workforce and its concerns 
addressed. There was not anything put to him by the 
workforce which caused him to change his professional 
opinion. Whilst the Commission accepts that initially Ove 
Arup and Partners were not seen by the workforce as the 
independent professionals which they clearly are, there is 
not the objective basis for the workforce maintaining its 
beliefs about the stack beyond the second occasion upon 
which Ove Arup addressed the workforce. There is for 
example evidence that certainly Mr Owens was aware that 
the sheath which had been installed contained as part of its 
structure a screen to catch any falling debris (transcript page 
177) although it is not clear at what point he became aware 
of it. On the authorities, once there had been a credible and 
professional presentation of the facts which dealt with the 
state of the stack, and an opportunity for the content of that 
presentation to be tested, there is nothing remaining upon 
which to ground a reasonable belief, and this is so on the 
authority of the Industrial Appeal Court and the two Full 
Bench decisions referred to earlier. 

Further, there is some responsibility upon those continu- 
ing to hold those beliefs to themselves take steps to either 
clarify or justify their position following those presenta- 
tions. They did not. Section 25 of the OHSW Act provides 
that a dispute regarding an issue relating to occupational 
health, safety or welfare and where there is risk of imminent 
and serious injury to the health of any person, for the 
employer or a health and safety representative to notify an 
inspector of the Department of Occupational Health, Safety 
and Welfare. The evidence before the Commission is that 
this was done by the respondent, and two inspectors from 
the Department attended the site on the 21st November 
1991. The inspectors were there as of right pursuant to the 
Act, and, given the nature of the dispute, there is a legitimate 
role for the inspectors (ss 25, 43 of the OHSW Act). It is 
relevant that the initial demand of the workforce on the 21st 
November 1991 was for an independent engineer to assess 
the integrity of the stack. Notwithstanding the availability 
of the Department of Occupational Health, Safety and 
Welfare, and its presence on site, the inspectors were 
directed to leave site by Mr Gandini in "a foul and 
uncomplimentary manner" (transcript page 95). The Com- 
mission understands from the evidence, although it was not 
explicit, that the inspectors did then leave the site. That 
action of Mr Gandini was not only improper and reprehensi- 
ble, it removed at least one potential avenue for a resolution 
of the dispute in the manner desired by the workforce 
following its meeting in the morning of the 21st November 
1991. That is not to place those inspectors in the role of "an 
independent engineer". It is however to recognise their 
potential for dealing with a health and safety issue on site 
where there is a risk of imminent and serious injury. An 
inspector has the wide powers granted under s 43 of the 
OHSW Act which include the power to conduct an 
examination or enquiry appropriate to the circumstances and 
for the purposes of s 25. In this regard, it is noted that the 
applicant unions did not in the alternative themselves obtain 
any independent advice of a professional engineering nature 
regarding the stack, the evidence being that the unions were 
not able to afford that advice (transcript page 98). 

It must also be noted that notwithstanding the concerns 
expressed by and on behalf of the workforce, and the 
justification for the imposition of a 150 metre exclusion 
zone, for the duration of the time that the exclusion zone of 
150 metres existed, members of the workforce who attended 
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for work remained in the canteen, which is located within 
the 150 metre exclusion zone. Such an event is surprising, 
and is difficult for the applicants to justify consistent with 
the evidence of the beliefs of the workforce which led to the 
establishment of the zone. 

The applicant unions made trenchant criticism of the 
failure of the company in the nine months following the 
1990 report by Ove Arup and Partners as to the bad 
condition of the stack and the need for immediate remedial 
action, to inform its workforce, or to take steps to protect 
it from any possible danger or to take any remedial action. 
It was, as Mr Murrish agreed in cross-examination, both 
surprising and neglectful of the company (transcript pages 
215 and 217). It was also in fact more than that. On the 
evidence, and in the absence of any evidence to the contrary 
from the company on this point, the failures of the company 
would appear to be contrary to s.19 of the OHSW Act but 
in the opinion of the Commission, when coupled with the 
evidence that nine months later the company was given 
another report which said, amongst other things, that "the 
top one third of the chimney's ladder could fall at any time" 
and certain loose concrete fragments "dangerously prom- 
ised to crash down under minimum pressure or distur- 
bance", that the company had that report for two weeks 
without informing the workforce and taking appropriate 
safety measures, and that Ove Arup and Partners were called 
in to inspect and then to repair the stack only following 
industrial action taken by the workforce over the failure to 
inform it about the situation, it demonstrates an amazing 
indifference to the danger the deterioration of the stack 
presented to the workforce and its safety. It lends credibility 
to the allegation of mistrust of the company levelled by its 
workforce. It is also a fact however, that this circumstance 
was unknown to the workforce during the dispute that is the 
subject of this hearing and cannot of itself contribute directly 
to the issues requiring determination. It also of necessity 
pre-dates the remedial work which did subsequently occur. 
However it is raised in these Reasons due to the surprise of 
the Commission and its concern that steps should now be 
taken by the parties to secure a firm commitment regarding 
the provision of information to the workforce on matters 
regarding health and safety of any description, and any 
consequent necessary action, as soon as such information 
becomes available to the respondent company. At the very 
least, this is required by the objects and provisions of the 
OHSW Act. It also represents a most basic entitlement of 
employees. 

On the authorities referred to earlier, from an objective 
viewpoint, there can have been no basis recognisable by the 
Commission for maintaining a belief that there was a risk 
of injury from the stack following the presentation of Ove 
Arup and Partners which was made to the workforce on the 
26th November (as referred to at transcript page 83 and in 
exhibit 7). Given that the correct approach to a claim of this 
nature is to examine the facts as known to the workforce at 
the time, then as from that date there is on the evidence no 
doubt that adequate steps had been taken to properly and 
fully inform the workforce of the facts, there had been an 
opportunity in the intervening time between the first and 
second such presentations for the information received and 
its authority to be considered, no action was taken or was 
being taken by the applicants themselves to verify the 
situation, and that second presentation would, in the 
judgement of the Commission, provide the workforce with 
the opportunity to put forward any further reason justifying 
its position. Whilst the content of exhibit 7 records a 
continuing concern by the workforce "that the stack may 
topple and that debris will continue to fall off the stack", 
those concerns are no longer sustainable: on that day the 
workforce had received a second factual and independent 
report that the stack did not present a danger, there was not 
anything raised of a factual nature to the contrary and the 
claim before the Commission can be substantiated only until 
that point. 

An order will issue reflecting the decision of the 
Commission that employees who were not paid for the 
period between the commencement of the dispute and the 

26th November are to be paid for that period pursuant to s.28 
of the OHSW Act. 

Minutes of Proposed Order now issue. 
Appearances: 

Mr D.H. Schapper (of counsel) on behalf of the 
applicants. 

Mr H.J. Dixon (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and The Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch and Australian Electrical, Electronics, Foundry 
and Engineering Union and Transport Workers' Union of 

Australia, Industrial Union of Workers, Western Australian 
Branch and Metals and Engineering Workers Union 

and 
Swan Portland Cement Pty Ltd. 

No. OHSW6 of 1991. 
COMMISSIONER A.R. BEECH. 

15 April 1992. 
Order. 

HAVING heard Mr J.R. Gordon (of counsel) and later Mr 
D.H. Schapper (of counsel) on behalf of the Applicants and 
Mr H.J. Dixon on behalf of the Respondents, and having on 
the 7th day of February and the 3rd day of April 1992 
published its reasons therefor, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

1. That each employee the subject of this application 
is entitled to and shall hereby be paid the same pay 
and other benefits, if any, to which he or she 
would have been entitled if he or she had 
continued to do his or her usual work between the 
21st and the 26th days of November 1991 
inclusive. 

2. That liberty to apply is reserved to any of the 
parties in respect of the pay or benefits to be paid 
in accordance with Order 1. hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
and 

Swan Portland Cement Limited. 
No. OHSW 6 of 1991. 

COMMISSIONER A.R. BEECH. 
20 February 1992. 

Order. 
WHEREAS the Commission has before it a matter referred 
to it pursuant to s28 of the Occupational Health, Safety and 
Welfare Act 1984; 

And whereas the matter has been listed for hearing and 
determination; 

And whereas the applicants have sought an order against 
the respondent for the discovery of certain documents; 

And whereas the Commission heard the parties in 
Chambers in relation to that matter on the 20th day of 
February 1992; 



2 2 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

And whereas the Commission is satisfied that an Order 
should issue; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order — 

1. That Swan Portland Cement Limited do give 
discovery of the following documents to the 
applicants: 
(a) All correspondence of relevance to the issue 

before the Commission forwarded or re- 
ceived by the respondent within the last five 
years. 

(b) Any personal file notes made within the last 
five years of relevance to the issue before the 
Commission. 

(c) Maintenance sheets pertaining to all work 
required and/or performed on site on the No. 
1 chimney stack. 

2. That liberty to apply be reserved to the parties 
regarding Order 1 hereof. 

3. That the documents discovered in accordance with 
this Order shall not be utilised other than for the 
purposes of the proceedings before the Commis- 
sion, and shall not be used for the purpose of 
comment to the media regarding the issue before 
the Commission. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Brookbridge Horizons Pty Ltd 
and 

Inspector A Svenson, Department of Occupational Health, 
Safety and Welfare. 

No. OHSW 1 of 1992. 

COMMISSIONER A.R. BEECH. 
13 April 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

proceedings as edited by the Commission) 
THE COMMISSIONER: On 24 February 1992 Brookbridge 
Horizons Pty Limited, in the name of Mr David Anthony 
Lavell, filed in the Commission in form 3, a Reference of 
Prohibition Notice for Review. That Reference related to a 
prohibition notice which was issued on 3 January 1992, and 
numbered 24524. 

The Commission was informed by the Department of 
Occupation Health, Safety and Welfare that the Commis- 
sioner for Occupational Health, Safety and Welfare is not 
prepared to allow further time, as envisaged in section 51(2) 
(b) of the Occupational Health, Safety and Welfare Act, for 
an extension of time for the lodging of a Reference. 

That matter was drawn to the attention of the purported 
applicant and the applicant was given an opportunity to 
reply to the letter of the Commission setting out the question 
of whether or not the Reference of Prohibition Notice for 
Review lodged by Brookbridge Horizons Pty Limited is 
invalid. 

A reply was received on 25 March 1992 and in response 
to that, the matter was duly and properly set down for 
hearing for today and as previously noted, the applicant has 
not appeared. 

The letter of 25 March from the applicant does set out a 
number of grounds why the applicant believes that the 
Reference of Prohibition Notice for Review has been validly 
instituted and those grounds are that the intention to lodge 
the application for Review was communicated by facsimile 
to the officer who issued the prohibition notice and that 
facsimile was responded to by the department. The applicant 
states: 

In close communication with officers of the Indus- 
trial Relations Commission this matter was followed 
up vigorously after that date. 

The applicant then says: 
Ms Gauntlett's letter states that it took until 

24 February 1992 before this matter was filed in the 
WA Commission. In conclusion I believe I have 
followed diligently the requirements of the act with 
regard to my responsibilities and the requirements of 
the appeal procedure. I will not be held responsible for 
other people's mistakes and other bureaucratic machi- 
nations. 

The facts of the matter are that in accordance with the 
Occupational Health Safety and Welfare Act and the 
Regulations, the Reference of Prohibition Notice for Review 
was not filed in the Commission until 24 February 1992. 
Given that the prohibition notice was issued on 3 January 
the Reference of Prohibition Notice for Review should have 
been filed by 10 January, a period of 7 days. 

Mr Reid, who appears for the Commissioner for Occupa- 
tional Health and Safety, has very properly drawn my 
attention to the information set out on the reverse of the 
prohibition notice and it clearly indicates that a person to 
whom the prohibition notice is issued who wishes to refer 
the notice for review must do so to the Industrial Relations 
Commission. To that extent, whilst it is noted that 
Brookbridge Horizons did indeed notify DOHSW of its 
intention to lodge the prohibition notice, it did not in fact 
do so until 24 February and I don't think it can reasonably 
be argueed that the facsimile sent to the Department of 
Occupational Health, Safety and Welfare was the filing of 
the document in form 3 which institutes the Review and that 
was not done until 24 February. 

In relation to the fax that was sent by Brookbridge 
Horizons, that fax was sent on 10 January, which is the final 
day, according the Commission's calculations, and that was 
responded to on 16 January. It is quite clear that the 
applicant, Brookbridge Horizons Pty Limited, was informed 
on 16 January that the requirement is to lodge the matter in 
the Industrial Relations Commission and yet the form was 
not filed until 24 February 1992. That is hardly a period of 
time during which, from the Commission's point of view, 
the applicant vigorously followed up the issue and it is 
certainly not clear to the Commission that there have been 
any mistakes made by anyone other than the applicant and 
certainly the Commission is unaware of any bureaucratic 
machinations. 

There is within the provision of the Occupational, Safety 
and Welfare Act the ability to extend the period of time for 
the filing of a notice of review and that is a matter that is 
within the discretion of the Commissioner for Occupational 
health, Safety and Welfare. To that extent it is to be noted 
that the inclusion within an Act of Parliament of a time limit 
for doing an act of itself does not necessarily mean that the 
expiry of that time limit removes the right to do that act and 
to this extent reference is made to the decision of the High 
Court in Re Coldham ex parte ABLF, (1986) 60 AIJR 245. 
However, in this case it is to be noted that the ability to 
extend the time does already exist within the legislation and 
is a matter which is in the discretion of the Commissioner 
for Occupational Health, Safety and Welfare. 

The Commission and indeed the applicant has been 
advised that the Commissioner has considered the matter 
and has declined to extend the time for filing the review 
notice. It appears to the Commission that that is a matter for 
the Commissioner for occupational Health, Safety and 
Welfare, it is not a matter for this Commission. However it 
does mean, according to my interpretation of events, that in 
the absence of a decision of the Commissioner for 
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Occupational Health, Safety and Welfare to extend the 
period of time in which a Review may be lodged, the notice 
that has been lodged in this matter and dated 24 February 
is invalid and it further appears to the Commission that until 
there is a valid Review before it, the Commission does not 
have jurisdiction. 

Even though the applicant has chosen not to appear on this 
day, notwithstanding the notice given that the matter would 
be considered by the Commission on this day, it would 
appear that the issues that the applicant would wish to have 
drawn to the Commission's attention are contained within 
its letter to the Commission dated 25 March 1992. Those 
matters have been dealt with quite properly by Mr Reid and 
taken into consideration by this Commission and accord- 
ingly I am not satisfied that any injustice will arise if this 
matter is heard and determined in the absence of the 
applicant. 

That being the case and in accordance with the comments 
that I have just made it appears to the Commission that there 
is not a valid Reference of Prohibition Notice for Review 
before it and accordingly the only order that the Commission 
can issue is that this matter be struck out for want of 
jurisdiction. I propose to make such an order and it will issue 
and carry today's date. 

Appearances: No appearance on behalf of the applicant 
Mr R Reid on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brookbridge Horizons Pty Ltd 

and 
Inspector A. Svenson 

Department of Occupational Health, 
Safety and Welfare. 

No. OHSW 1 of 1992. 
COMMISSIONER A.R. BEECH. 

13 April 1992. 
Order. 

THERE having been no appearance on behalf of the 
Applicant and having heard Mr R. Reid on behalf of the 
Respondent; 

And the Commission having this day given its Reasons 
therefor; 

I, the undersigned, pursuant to the powers conferred on 
me under the Industrial Relations Act 1979, hereby order— 

That the application be struck out for want of 
jurisdiction. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Management Authority 

and 
Department of Occupational Health, Safety and Welfare. 

No. OHSW 3 of 1992. 
COMMISSIONER G.L. FIELDING. 

16 April 1992. 
Order. * 

HAVING heard Mr R. Zatella on behalf of the Applicant and 
Mr N.P. Byrne and with him Mr W.H. Boucher on behalf 
of the Respondent, the Commission, pursuant to section 51 

of the Occupational Health, Safety and Welfare Act 1984, 
hereby orders — 

That the Prohibition Notice issued on 9 April 1992 
in respect of the Police/Court Complex construction 
site at Shenton Avenue, Joondalup, be and is hereby 
cancelled. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

INDUSTRIAL TRAINING ACT— 

Appeals dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Christopher John Boon 

trading as Bernie's Panelworks 
and 

Ronald Raymond Doulis (Apprentice). 
Appeal pursuant to Section 37C of the Industrial Training 

Act 1975 
COMMISSIONER R.N. GEORGE. 

16 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an appeal brought by the 
Appellant pursuant to Section 37C of the Industrial Training 
Act 1975 (the Act) against a Decision of the Director of the 
Division of Industrial Training. The Decision was given by 
way of Division of Industrial Training Western Australia 
Order No. 636 of 1990 dated the thirteenth day of June 1990 
which, formal parts omitted, reads as follows: 
" That the abovementioned apprenticeship agreement be 
suspended as from the thirteenth day of June 1990. 

The Decision reflects what I take to be Reasons for 
Decision recorded in writing in the following terms: 

DECISION 
AGREEMENT SUSPENDED FROM 13/6/90 

Reasons for Decision. 
MISCONDUCT NOT PROVEN. 

APPS ACT OF PRESENTING AN ALTERED 
DOCTORS CERTIFICATE DOES CONSTITUTE 
MISCONDUCT, BUT THE SEVERITY OF THIS 
ACTION IS IN DOUBT AS THE EMPLOYER HAD 
NOT MENTIONED THIS SUBJECT IN HIS LET- 
TERS & WAS PREPARED TO CONTINUE EM- 
PLOYMENT ON A TRIAL BASIS. 

A BREAKDOWN OF THE RELATIONSHIP BE- 
TWEEN EMP/APP & GUARDIAN WAS OBVIOUS 
& SUSPENSION ORDERED ON THESE 
GROUNDS. 

AS MISCONDUCT NOT PROVED DATE OF 
SUSPENSION SET AT DATE OF HEARING 
13/6/90. 

BMP ANGRY AT DECISION & HAS BEEN 
ADVISED RE APPEAL. " 

The Reasons for Decision are signed, in his capacity of 
Chairman of the Apprenticeship Tribunal, by a Mr B. Cole 
who presided over what is identified as a Section 37 
Conference held on the thirteenth day of June 1990 in the 
First Floor Conference Room, St. George's Building, 81 St. 
George's Terrace, Perth. It was not disputed that this 
constituted the "hearing" for the purposes of Section 37 of 
the Act or that Mr Cole was acting under delegated authority 
pursuant to Section 17A of the Act. For the purposes of these 
Reasons for Decision therefore, any reference to the 
Chairman is to be taken as a reference to the Director. 
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The Decision at first instance was formally notified to the 
parties by a letter to the apprentice, Mr Ronald Raymond 
Doulis (the Respondent), dated 14 June 1990 and copied to 
other relevant parties and persons. Formal parts omitted, that 
letter reads as follows: 

" I refer to the conference convened upon application 
by your employer pursuant to Section 37 of the 
Industrial Training Act 1975-80. 

I now enclose an order issued in determination of 
that application. 

At that conference the Chairman found there were 
insufficient grounds to warrant cancellation but advised 
that there was an obvious break down in the parties 
working relationship and could see no point in 
continuing this relationship therefore your apprentice- 
ship agreement has been suspended from 13 June 1990. 

A list of relevant points which you may find useful 
during the period of suspension has been enclosed. 

It should be noted that where an apprentice has lost 
training time whilst suspended, the term of apprentice- 
ship may be extended. Please do contact the Suspen- 
sion Officer on 426 8888, should you have any further 
enquiries. " 

Section 37C of the Act reads as follows: 
37C. A person aggrieved by a Decision of the Director 

in the exercise of the jurisdiction conferred upon him by 
Sections 29A, 34(2) and (3), and 37 of this Act, may appeal 
to the Commission. 

The Decision subject of this appeal, arises out of Section 
37 of the Act which reads as follows: 

37.(1) Subject to subsection (2) of this section, no 
apprentice or industrial trainee shall be discharged 
from employment by an employer for alleged 
misconduct unless the parties to the relevant 
apprenticeship agreement or industrial training 
agreement consent to the dismissal or the agree- 
ment is cancelled by order of the Director on the 
application of the employer. 

(2) An employer may suspend an apprentice or 
industrial trainee for alleged misconduct but shall, 
within 7 days of the date of suspension, apply to 
the Director for suspension or cancellation of the 
relevant apprenticeship agreement or industrial 
training agreement. 

(3) Upon an application by an employer under 
subsection (1) or subsection (2) of this section, the 
Director may, after following the procedure 
prescribed — 
(a) suspend the operation of the agreement for 

such period and on such conditions as he 
thinks fit; 

(b) cancel the agreement; or 
(c) order the employer to reinstate the apprentice 

or industrial trainee and make such order as 
to the payment of wages to the apprentice or 
industrial trainee during any period of sus- 
pension as he thinks fit. 

Regulation 22 of the Industrial Training (General Appren- 
ticeship) Regulations 1981, sets out the procedure to initiate 
a hearing by the Director of Industrial Training pursuant to 
Section 37 of the Act. Regulation 23 sets out the manner in 
which an appeal under Section 37C of the Act shall be 
instituted and the means by which the Director's determina- 
tion and reasons therefor are to be notified to the parties. 

Regulation 30 of the Industrial Relations Commission 
Regulations 1985, sets out the procedure to be followed by 
the Appellant and the Registrar of Industrial Training upon 
the institution of an appeal, the method by which a date is 
fixed for the hearing of the appeal by the Commission, 
notice to be given to the parties and the manner in which 
the Commission shall notify it's Decision and return 
documents to the Registrar of Industrial Training. 

The claim by the Appellant is that the Order at first 
instance be quashed in so far as it relates to the date of 
suspension and be replaced with an Order which provides 
that the date of suspension operate from 11 May 1990, that 
being the date the apprentice was effectively stood down by 
the Appellant. 

The complaint by the Appellant is based upon his 
understanding that the decision required him to pay the 
apprentice for wages lost for the period from when he was 
stood down by his employer (11 May 1990) to the date from 
which it was ordered that the apprenticeship agreement be 
suspended (13 June 1990). As I understand it, this belief is 
derived from what was said by the Chairman in the course 
of the Section 37 Conference on 13 June 1990. 

The grounds of appeal advised by Mr Brunner appearing 
on behalf of the Appellant are as follows. 

1. The Decision at first instance failed to take into account 
material considerations which were submitted to and 
acknowledged by the Chairman. 

2. The Decision at first instance was of a discretionary 
nature and the Chairman erred in not applying due weight 
to the material evidence produced. 

3. The Decision at first instance failed to take into account 
the fact that the employee had been stood down on 11 May 
1990. 

The evidence before the Director at first instance is to be 
gleaned from minutes of the Section 37 Conference dated 
13 June 1990 (Exhibit 1). Those minutes indicate that the 
reasons for the Appellant's application to the Director for 
suspension of the Respondent's apprenticeship agreement 
was the number of his absences from work and his 
unsatisfactory attitude towards his work and other employ- 
ees. These concerns came to a head in March 1990 when the 
Respondent had three consecutive days off work. On 
checking the doctor's certificate submitted for that absence, 
the Appellant discovered that it had only been issued for one 
day and had been altered by the Respondent to indicate three 
days. The minutes record that although the Appellant wished 
to dismiss the Respondent at that point, he was advised by 
an officer from the Department of Employment and Training 
not to. 

At this point the minutes indicate that the Chairman made 
two findings. 

1. That the forging of the medical certificate involved the 
Respondent in a criminal act. 

2. That the fact that the Respondent was not dismissed at 
the time of the incident showed that the Appellant did not 
believe that dismissal was justified. 

The Appellant maintained his argument that he did not 
dismiss the Respondent because he was advised by officers 
from the Department of Employment and Training to put the 
Respondent on a two week trial period and to write to the 
Department, applying for a suspension. The Appellant also 
said that the Respondent was counselled by a Training 
Consultant from the Department of Employment and 
Training, but that his attitude to his peers and his trainer did 
not alter. 

The minutes of the Section 37 Conference did not record 
dates in relation to this sequence of events. Evidence of the 
Appellant called to confirm the matters raised before the 
Chairman at first instance, however, placed the sequence of 
events in the following time frame. 

1. About 29 March 1990, the Appellant contacted the 
Department of Employment and Training because of a 
breakdown in the relationship with the Respondent and 
sought advice as to the procedure to be followed under the 
apprenticeship agreement. 

2. A representative of the Department of Employment and 
Training visited the place of work and after speaking with 
other employees advised the Appellant to write to the 
Department about the matter and to give the Respondent two 
weeks to improve. This was apparently done. 
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3. The Appellant anticipated that some sort of action 
would be initiated from the Department of Employment and 
Training in response to his letter and when this did not occur, 
he again arranged for a representative of the Department of 
Employment and Training to visit the workplace about the 
end of April 1990. As a result of that visit, the Appellant 
again gave the Respondent two weeks' notice. 

4. On 11 May 1990 the Appellant stood the Respondent 
down and on 17 May 1990, wrote to the Department of 
Employment and Training requesting suspension of the 
apprenticeship agreement. 

The minutes record that the Respondent felt he related 
well to those with whom he worked but acknowledged that 
there was some conflict between himself and the Appellant. 
He attributed this to the fact that his father once worked for 
the Appellant and had been involved in a workers 
compensation claim. The Respondent also complained that 
during the two week trial period he was only allowed to do 
minor work associated with the trade in which he was being 
trained and was not allowed to do spraypainting. The 
Appellant responded to this by advising that while the 
Respondent had previously shown himself to be a capable 
spraypainter, his performance during the two week trial 
period was below standard and put at risk the Appellant's 
reputation. 

At this point the Chairman made a further finding that 
there had been a breakdown in the working relationship with 
fault being demonstrated by both parties. 

The minutes then record that the Chairman — 
1. acknowledged the Respondent's ability but coun- 

selled him as to his attitude; 
2. observed that due to the breakdown in the 

relationship, there was no point in continuing it; 
3. "ordered" suspension of the apprenticeship 

agreement from 13 June 1990 and back payment 
of wages to that date; and 

4. explained "suspension" to all parties. 
The minutes do not record the text of the explanation of 

"suspension" given by the Chairman. They do, however, 
record an objection raised by the Appellant to the 
Chairman's "order" based on what he regarded as a penalty 
against himself despite having acted according to the advice 
of the Department of Employment and Training. 

In the course of appeal proceedings questions were raised 
by the Commission as to what constituted the Decision of 
the Director and whether that Decision was in a form which 
required the Appellant to in fact make the payment which 
gave rise to his appeal (ie. the back payment of wages from 
11 May 1990 when the employee was stood down to 13 June 
1990, being the date from which the apprenticeship 
agreement was suspended). As I comprehend it the position 
in this regard is as follows. 

The minutes of the Section 37 Conference held on 13 June 
1990, abbreviated as they may be, record the facts before the 
Chairman of the Apprenticeship Tribunal. Those facts 
record an "order" by the Chairman that two things occur. 
Firstly, that the apprenticeship agreement be suspended 
from 13 June 1990 and secondly, that payment of wages be 
made from the date the Respondent was stood down to the 
date of suspension. While the minutes also note that 
"suspension" was explained by the Chairman, there are no 
details of that explanation and it is not known whether it 
included any reference to the period and conditions of the 
suspension for the purposes of Section 37(3)(a) of the Act. 
There is no reference to conditions nor the period of 
suspension in either the Decision or Order. 

The Reasons for Decision at first instance are separately 
recorded in writing on the Respondent's Division of 
Industrial Training Apprentice's File over the signature of 
the Chairman in terms recorded earlier in these Reasons for 
Decision. Those Reasons for Decision form part of the 
material made available to the Commission pursuant to 
Regulation 30(2)(a) of the Industrial Relations Commission 
Regulations 1985. 

The Decision reflecting the Reasons for Decision at first 
instance is contained in a document headed "Division of 
Industrial Training Western Australia Order" in the follow- 
ing form: 

DIVISION OF INDUSTRIAL TRAINING 
WESTERN AUSTRALIA ORDER 

NO 636 OF 1990 
IN THE MATTER OF AN APPLICATION TO CON- 
SIDER: 

SUSPENSION   
OF THE APPRENTICESHIP AGREEMENT NUMBER 
880059 
ENTERED INTO BETWEEN: 

RONALD RAYMOND DOULIS   (APPRENTICE) 
CHRISTOPHER JOHN BOON   (EMPLOYER) 
TRADING AS   
BERNIES PANELWORKS   
HAVING CONSIDERED THE APPLICATION MADE 

PURSUANT TO THE PROVISIONS OF THE INDUS- 
TRIAL TRAINING ACT AND REGULATIONS: 

I HEREBY ORDER 
THAT THE ABOVEMENTIONED APPRENTICESHIP 

AGREEMENT BE SUSPENDED AS FROM THE THIR- 
TEENTH DAY OF JUNE 1990. 

CHAIRMAN APPRENTICESHIP TRIBUNAL 

DATED AT PERTH THIS THIRTEENTH DAY OF JUNE 
1990 " 

The Order was forwarded to the parties and other relevant 
persons with a covering letter dated 14 June 1990 over the 
signature of the Registrar of Industrial Training. 

The Reasons for Decision, the Order and the letter all 
record the Decision that the apprenticeship agreement be 
suspended from 13 June 1990. They make no reference to 
any payment for wages for the period from 11 May 1990 to 
the date of suspension. 

Given the circumstances set out above some considera- 
tion needs to be given to the provisions of Section 37 of the 
Act. 

Section 37 of the Act provides as follows: 
" 37. Differences over agreements to be decided by 

Directors 
(1) Subject to subsection (2) of this section, no 

apprentice or industrial trainee shall be 
discharged from employment by an employer 
for alleged misconduct unless the parties to 
the relevant apprenticeship agreement or 
industrial training agreement consent to the 
dismissal or the agreement is cancelled by 
order of the Director on the application of the 
employer. 

(2) An employer may suspend an apprentice or 
industrial trainee for alleged misconduct but 
shall, within 7 days of the date of suspension, 
apply to the Director for suspension or 
cancellation of the relevant apprenticeship 
agreement or industrial training agreement. 

(3) Upon an application by an employer under 
subsection (1) or subsection (2) of this 
section the Director may, after following the 
procedure prescribed,— 
(a) suspend the operation of the agreement 

for such period and on such conditions 
as he thinks fit; 

(b) cancel the agreement; or 
(c) order the employer to reinstate the 

apprentice or industrial trainee and 
make such order as to the payment of 
wages to the apprentice or industrial 
trainee during any period of suspension 
as he thinks fit. " 
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There are no provisions under the Act which specify that 
payment is to continue between the date on which a person 
is suspended in accordance with subsection 37(2) and the 
date of cancellation or suspension of the relevant apprentice- 
ship agreement or industrial training agreement in accor- 
dance with subsection 37(3). Nor is there power to Order 
payment of wages for any period of suspension unless it is 
accompanied by an Order for reinstatement pursuant to 
subsection 37(3)(c). As I read Section 37 and subsection 
(3)(a) in particular, there is no power to impose conditions 
to have effect prior to the date of suspension. Any 
entitlement to payment of wages for the period between the 
date on which an apprentice or industrial trainee is 
suspended pursuant to subsection 37(2) and the date of 
suspension determined pursuant to subsection 37(3)(a), is a 
matter for the industrial award and the common law. 

On its face, the Decision at first instance recorded in the 
Order dated 13 June 1990, provides for no more than the 
suspension of the Respondent's apprenticeship agreement 
from that date. It is that Order which has statutory support 
under Section 37 of the Act. It contained no requirement for 
the back payment of wages and as I have already stated, any 
such requirement would have been beyond the Director's 
power. 

The Commission in dealing with appeals, does not 
substitute its own opinion for that of the person whose 
decision is being appealed and a decision will not be 
interfered with unless the decision was contrary to the 
evidence or the weight of evidence, wrong in law or a 
wrongful exercise of discretion. 

By this appeal it is argued that the discretion exercised 
by the Director in suspending the apprenticeship agreement 
from 13 June 1990 miscarried and that he should have 
determined that it be suspended from 11 May 1990. Having 

considered all of the material before the Commission I have 
concluded that the grounds upon which that argument is 
based are not made out and the appeal is therefore dismissed. 

Appearances: Mr P. Brunner appeared on behalf of the 
Appellant 

Mr R. Doulis (Snr) appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Christopher John Boon 
trading as Bernie's Panelworks 

and 
Ronald Raymond Doulis (Apprentice). 

Appeal pursuant to Section 37C of the Industrial Training 
1975. 

COMMISSIONER R.N. GEORGE. 
16 April 1992. 

Order. 
HAVING heard Mr P. Brunner on behalf of the Appellant 
and Mr R. Doulis (Snr) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby Orders — 

That the appeal be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 




