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JUDGMENT 
THE ACTING PRESIDENT 

This matter was heard before the Industrial Appeal Court 
comprising myself, Walsh and Ipp JJ. I would dismiss the 
appeal and I publish my reasons. Walsh J, who is unable to 
be present today, has authorised me to say that he has read 
in draft the reasons for judgment of Ipp J, with which 
reasons he agrees, and he agrees with the orders proposed 
by Ipp J and I publish a short note to that effect. 

IPP J 
I would dismiss the appeal and publish my reasons. 
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ROWLAND J 
In this case the appellant made an application under s 

29(b) Industrial Relations Act on the grounds that he had 
been unfairly dismissed from his employment. The applica- 
tion papers before the Commission would lead one to 
assume that the appellant in fact resigned, but he was 
submitting that he was effectively forced to resign by 
improper pressure placed upon him by his employer and I 
assume he would argue that this was a "constructive 
dismissal": see Western Excavating (ECC) Ltd v. Sharp 
[1978] QB 761 per Denning MR 769. It is not necessary to 
pursue that argument because the case went off on the 
question of jurisdiction. 
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On that aspect of the matter I have read in draft the 
reasons of Ipp J who sets out the facts and the arguments 
relevant to that issue and I agree with him that the appeal 
should be dismissed. 

The question in this case is identical to that posed by Bray 
CJ in The Queen v. The Industrial Court of South Australia 
Ex parte General Motors Holden Pty Ltd [1975] 10 SASR 
582 at 590 and by Brinsden J, who formulated the identical 
question in Metropolitan (Perth) Passenger Transport Trust 
v. Gersdorf (1981) 61 WAIG 611 at 615, namely, whether 
"a power to direct reemployment by the former employer 
of a former employee whose employment has been 
terminated in accordance with the provisions of the award 
is consistent with the award?" Brinsden J held that "for the 
reasons given by Bray CJ: I also reach the conclusion that 
there is an inconsistency between the provisions of this 
award and s 29(2)(a)". Section 29(2)(a) of the Act of 1979 
then being discussed, is identical in effect to the provisions 
of s 29(b) the subject of the present case. It is accepted that 
the remedy of reemployment with or without compensation 
is the only remedy personally available to a worker applicant 
under that section. Compensation itself is not permitted 
without an order for employment (see Robe River Iron 
Associates v. The Association of Draughting, Supervisory 
and Technical Employees of Western Australia (1987) 68 
WAIG 11). In the Gersdorf case Wallace J arrived at the 
same conclusion and Smith J agreed with both Wallace J and 
Brinsden J. The matter was referred to by Mason J in Ansett 
Transport Industries (Operations) Pty Ltd v. Wardley 
(1979-1980) 142 CI.R 237 at 261 where his Honour, in 
discussing The Queen v. The Industrial Court of South 
Australia, said at 263: 

"In the light of the specific words in the award viz 
'the right of the company to dismiss an employee 
without notice' it is clear that the power to redirect 
reemployment under the State Act and the Federal 
Award were inconsistent." 

He distinguished that provision from the facts in the case 
before him. 

There is dicta in Ansett Transport Industries (Operations) 
Pty Ltd v. Wardley which, in the context of a different 
factual situation to that presently before this Court, could 
lend weight to a different result. It is unnecessary for me to 
consider that matter. The considerations which apply to the 
resolution of this appeal are identical to those resolved by 
the Industrial Appeal Court in Gersdorf and unless the facts 
of that case give rise to different considerations to those in 
this case, then I believe we should follow that decision 
unless convinced that it is plainly wrong. I have no such 
conviction. I agree with Ipp J that the appeal should be 
dismissed. 

WALSH J 
I have had the advantage of reading, in draft form, the 

reasons for judgment of Ipp J. I agree with those reasons, 
and the orders proposed, and have nothing further to add. 

This is an appeal from the decision of the Full Bench of 
the Western Australian Industrial Relations Commission 
whereby it dismissed an appeal against a decision of the 
Commission in which it was held that the Commission had 
no jurisdiction to deal with the appellant's claim for 
reinstatement on the grounds of unfair dismissal under s 
29(b)(i) of the Industrial Relations Act 1979 ("the State 
Act"). That section provides that: 

"An industrial matter may be referred to the 
Commission — 

(b) in the case of a claim by an employee — 

(i) that he has been unfairly dismissed from 
his employment; 

by the employee." 

The absence of jurisdiction was said to be due to the effect 
of the Australian Workers' Union (Oil Companies) Award 
1986 (the Award), an award of the Australian Industrial 
Relations Commission. The Full Bench and the Commission 
both held that the Award was meant to cover the field of the 
employment relationship between employer and employee 
and did not merely set out procedural rules. Accordingly, it 
was held, the Award being a Federal award, and being 
regarded as a law of the Commonwealth (Clyde Engineering 
Company Ltd v. Cowburn (1926) 37 CLR 466), it does not 
permit s 29(b)(i) of the State Act to operate. 

Clause 5 of the Award relevantly provides: 
"(a) Except as hereinafter provided employment shall 

be by the week. Any employee not specifically 
engaged as a casual employee shall be deemed to 
be employed by the week. 

Employment shall be terminated by a week's 
notice on either side given at any time during the 
week or by the payment or forfeiture of a week's 
wages as the case may be. This shall not affect the 
right of the employer to dismiss any employee 
without notice for malingering, inefficiency, ne- 
glect of duty or misconduct and in such cases the 
wages shall be paid up to the time of dismissal 
only. 

Clause 5 in addition contains various provisions relating 
to the obligations to be observed by employees during their 
employment and concerning the payment of employees who 
continue working during the notice period. 

The grounds of appeal are that: 
"The Full Bench of the Western Australian Indus- 

trial Commission erred in law when it held that the true 
construction of the Federal Award (in particular clauses 
6 (sic) and 40 thereof) applicable to the appellant's 
employment with the respondent rendered invalid 
section 29 of the Western Australian Industrial Rela- 
tions Act 1979 in its application to the termination of 
the contract of employment between the appellant and 
the respondent." 

The reference in the grounds to cl 6 is an error and the 
appeal was argued on the basis that it was intended to be a 
reference to cl 5. Clause 40 of the Award, referred to in the 
grounds, provides machinery for the resolution, by settle- 
ment, of "any dispute or claim". 

The appellant resigned from his employment with the 
respondent. He contended that he was forced to do so by 
improper pressure, and therefore his employment had been 
unfairly terminated. Accordingly, it was submitted, the 
appellant was entitled to rely on s 29(b) of the State Act. It 
was common cause that the question whether the appellant's 
employment was unfairly terminated would give rise to "an 
industrial matter" under the State Act. There was no issue 
before this Court as to whether improper pressure had been 
applied; the sole question argued being whether the Full 
Bench had erred in holding that the Award precluded the 
appellant from referring the matter to the Commission on 
the grounds that the notice constituted an unfair dismissal 
from his employment. We were, in fact, asked by both 
parties to deal with the appeal as if there had been a 
dismissal. 

The issue as to whether there is a direct conflict between 
cl 5 of the Award and s 29(b)(i) of the Act or whether the 
Award evinces an intention to "cover the field" raises a 
question of construction. In my opinion, as a matter of 
language, the sentence: 

"employment shall be terminated by a week's notice 
on either side given at any time during the week or by 
the payment or forfeiture of a week's wages as the case 
may be" 

gives the right to the employer or the employee, as the case 
may be, to terminate the employment. In other words, and 
dealing with the employer alone, that sentence confers upon 
the employer an entitlement to terminate the employment 
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by a week's notice. This in my view is the appropriate 
construction based on the ordinary meaning of the words 
used in that sentence. It is reinforced by the explanatory 
statement in the following sentence. That explanatory 
statement sets out that: 

"This shall not affect the right of the employer to 
dismiss any employee without notice for malingering, 
inefficiency, neglect of duty or misconduct..." 

The reference in the latter sentence to "the right of the 
employer" assumes that the preceding sentence confers a 
"right" upon the employer. 

Furthermore, the first paragraph of the clause, which 
stipulates that, except as elsewhere provided, "employment 
shall be by the week", is consistent with a right being 
conferred upon an employer to terminate the employment 
on a week's notice. 

It was submitted by counsel for the appellant that the 
omission in cl 5 to deal with the rights of an employee who 
is "unfairly" dismissed indicates that the clause is not an 
exclusive code. He also submitted that, properly construed, 
cl 5 deals only with procedural matters and does not create 
substantive rights. 

In my view the fact that cl 5 does not deal with a 
termination of employment that might be "unfair", but 
which is otherwise covered by the provisions of the clause, 
is simply an indication that the parties to the Award intended 
that an employee should have no rights following on such 
a termination or dismissal, other than those recorded in the 
clause. 

Similar clauses in other Federal awards have been 
construed the same way. In Metropolitan (Perth) Transport 
Trust v. Gersdorf (1981) 61 WAIG 611 the relevant clause 
in the Federal award concerned provided that: 

"(a) Except as elsewhere provided in this Award, 
employment shall be by the week. 

(b) Employment shall be terminated by a week's 
notice on either side, given at any time during the 
week or by the payment or forfeiture of a week's 
wages as the case may be." 

Brinsden J said, in regard thereto, at 614: 
"In my view cl 7 gives to both employer and 

employee a right to terminate on a week's notice. It 
does not merely deal with length of notice but 
otherwise leaving the right to terminate to the common 
law. There is ample authority for this view ..." 

Brinsden J explained (at 614-615) that he came to this 
conclusion for the following reasons: 

"There is no express provision like (the explanatory 
statement in the Award stipulating that the provision 
that the employment shall be terminated by a week's 
notice on either side did not affect the right of the 
company to dismiss an employee without notice for 
malingering, inefficiency, neglect of duty or miscon- 
duct) in this award, but there is nevertheless clear 
recognition in the award of the right of the appellant 
to terminate the employment for misconduct as for 
example in cl 18(i) and (n) and cl 24. Clause 10 
regulates the way in which the Trust might go about 
discharging an employee through misconduct. If that 
procedure were not to be followed by the Trust then it 
seems that a dispute concerning the matter arising out 
of the Award would be occasioned invoking the 
jurisdiction of the Board of Reference under cl 6. These 
provisions by implication provide in the Award the 
right to terminate for misconduct. In my view therefore 
this Award does provide, so far as the employer is 
concerned at least, a complete code on the way it may 
go about terminating the services of an employee." 

Wallace J expressed similar views and Smith J agreed 
with both Wallace J and Brinsden J. 

Counsel for the appellant conceded that Gersdorf was 
authority directly in point, and contrary to his argument, but 
submitted (as he was obliged to do) that the reasons of the 
Court in that case were clearly wrong. 

There is however a line of cases, including decisions of 
courts of the highest authority, in which like views have 
been expressed in regard to similar awards and legislation. 
See for example the Full Court of the Supreme Court of 
South Australia in The Queen v. The Industrial Court of 
South Australia; exparte General Motors—Holdens Pty Ltd 
[1975] 10 SASR 582; the views expressed by Barwick CJ, 
Stephen and Aikin JJ in Ansett Transport Industries 
(Operations) Pty Ltd v. Wardley (1980) 142 CLR 237; the 
views expressed by Mason, Brennan and Deane JJ in Metal 
Trades Industry Association of Australia v. Amalgamated 
Workers' and Shipwrights' Union (1983) 48 ALR 385 (at 
400-401), and the remarks made by the High Court in Belton 
v. General Motors—Holdens Limited (No 2) (1954) 58 
ALJR 509 at 511-512. 

I do not consider that the reasoning adopted for Gersdorf 
was wrong in any respect and, as I have indicated, it was 
accepted by counsel for the appellant, rightly in my view, 
that that reasoning—if it be correct—is applicable to the 
present case. 

During the course of argument it was pointed out that the 
appellant claimed reinstatement of his employment and 
reinstatement was not a matter dealt with expressly by cl 5. 
As Brinsden J remarked in Gersdorf at 615 the Commission 
has the power to direct an employer to re-employ an 
employee; see also Robe River Iron Associates v. The 
Association of Draughting, Supervisory and Technical 
Employees of Western Australia (1987) 68 WAIG 11. It was 
submitted by counsel for the respondent that while the 
Commission has the power, generally, to order re-employ- 
ment or reinstatement of an employee under the Act, the 
effect of the Award is to exclude that power because it would 
detract substantially from the right given under cl 5 to 
terminate the employment on 7 days' notice. This question 
was dealt with by this Court in Gersdorf where both Wallace 
J (at 613) and Brinsden J (at 615) adopted the following 
reasoning of Bray CJ in The Queen v. Industrial Court of 
South Australia; ex parte General Motors — Holdens Pty Ltd 
at 590: 

"Is, then, a power to direct re-employment by the 
former employer of a former employee whose employ- 
ment has been terminated in accordance with the 
provisions of the Award, consistent with that Award? 
I do not think it is. If re-employment is directed under 
s 15(l)(e), it can only be re-employment in terms of the 
Award. The Award gives the employer the right to 
terminate on a week's notice. Assume a case where a 
week's notice has been given. The Industrial Court 
declares the dismissal to have been harsh, unjust or 
unreasonable and directs re-employment. The em- 
ployer gives, under the terms of the Award, another 
week's notice. There could be an interminable series 
of week's notice, direction to re-employ, another 
week's notice, and another direction to re-employ. It 
seems to me that this would be to qualify gravely, and 
indeed to destroy, the right to determine on a week's 
notice given to the employer by the Award. I do not 
think it consistent with the Award for State legislation 
to attach to that right a potential condition of 
defeasance, to adopt the language of Walters J and 
Wells J." 

I too, with respect, adopt that reasoning. 

In the circumstances, I consider that the appeal should be 
dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 17 of 1991. 

In the Matter of an appeal numbered 17 of 1991, against the 
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BEFORE: 

MR JUSTICE ROWLAND ACTING PRESIDENT. 
MR JUSTICE WALSH. 

MR JUSTICE IPP. 
4th May 1992. 

Order. 
HAVING heard Mr P.J. March (of Counsel) for the 
Appellant, and having heard Ms R.C. Miller (of Counsel) 
for the Respondent, the Court doth order that the Appeal be 
dismissed. 

Clerk of the Court. 

INDUSTRIAL APPEAL COURT— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 11 May 1992. 
CORAM: ROWLAND J (ACTING PRESIDENT), IPP & 

OWEN JJ. 
Appeal No 19 of 1991. 

BETWEEN: 
LYNSEY BARRINGTON CARTER, Appellant 

and 
MARJORIE ANN DRAKE, Respondent. 
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JUDGMENT OF THE COURT 

The issue, the subject of this appeal, can be shortly stated. 
A vacancy occurred in the office of President of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch Union of Workers 
("the Union"). How that came about need not concern us. 
The Committee of Management purported to appoint a 
person "to the vacant position of President for the unexpired 
portion of the term of office of the former office holder". 

The "unexpired portion of the term of office" exceeded 12 
months. 

We have used the precise words supplied by counsel for 
the appellant in paragraph 4 of his outline of argument 
because he had made a submission in response to a question 
from the bench that this could have been an appointment 
made pursuant to r 8(c) as Acting President. We will refer 
to the rules in detail later, but nowhere does it appear in any 
of the papers before us that the Committee purported to act 
pursuant to that rule and it does not appear in any of such 
papers that such an argument was made before the President 
and nor does it appear in the outline of submissions before 
us which are based solely on the Committee exercising 
power pursuant to the first proviso to r 8(b). 

We turn to the rules. 
Rule 7 provides for the election of officers and all matters 

necessary for the conduct of an election. By r 7(2): 
(2) In the month of June, 1981, and in June each four 

years thereafter there shall be an election for the 
following offices and positions in the Union: — 

President, 
Vice-President, 
Secretary-Treasurer, 
Assistant Secretary (in the case where the 
Union has so determined to elect such an 
Officer), 
Guardian, 
Two Trustees, 
Eight Committee Members, 
Organisers." 

Rule 8, under the title "Casual and Temporary Vacan- 
cies" is as follows: 

"Where a casual vacancy occurs in any office or 
position for which an election is held under Rule 7 the 
following provisions shall apply: — 
(a) Where the vacancy is in the office of a member 

of the Committee of Management and less than 
twelve months of the ordinary term of such office 
remains unexpired the Committee of Management 
may appoint a member of the Union to fill such 
vacancy. 

(b) In other cases vacancies in the office of member 
of the Committee of Management shall be filled 
by election in accordance with Rule 7, provided 
that if not less than four-fifths of the members of 
the Committee of Management remain in office 
the vacancy shall not be filled unless the Commit- 
tee of Management so directs, and pending an 
election the Committee of Management may 
appoint one of its members to act in any vacant 
position of President, Vice-President, Secretary- 
Treasurer, Assistant Secretary, Guardian, Trustee 
or Committee Member. Provided further that as 
soon as vacancies on the Committee of Manage- 
ment exceed one-fifth of the Membership thereof 
an election shall be held to fill all such vacancies 
concurrently. Any election held under this sub- 
rule shall be held amongst members who were 
financial members at the end of the quarter which 
immediately precedes the date on which the ballot 
is to open. The ballot shall be open for a period 
of at least fifteen (15) days and the opening and 
closing dates shall be as decided by the Commit- 
tee of Management. A successful candidate shall 
take office upon the declaration of the result of the 
election and subject to the rules shall hold office 
until his successor takes office following the next 
ordinary elections. 

(c) Where pending the filling of a vacancy in any 
office of the Union, or while a regular office- 
holder is absent or incapacitated, it is necessary 
for the proper conduct of business that some 
person perform the duties of such office, the 
Committee of Management may appoint an acting 
officer." 



The appellant argued that the appointment of Acting 
President was an appointment to act in the vacant position 
of President pursuant to the first proviso to r 8(b) and he 
argued that the phrase "pending an election" therein used, 
is a reference to the next ordinary election which would in 
fact not be held until December 1993, 

In our view, the argument is without substance. The only 
support which the appellant could call in aid was that this 
would make manifestly meaningless the further or second 
proviso to r 8(b). 

The scheme of the rules is, in our respectful opinion, 
reasonably clear. The rules refer to casual vacancies and 
under r 8(a) where a vacancy in an office of a member of 
the Committee of Management occurs within twelve months 
of the next ordinary election, the Committee "may appoint 
a member of the Union to fill such vacancy". We should 
note that under r 6 the Committee of Management comprises 
the persons who are in fact nominated in r 7(2), already 
referred to. 

By r 8(b), in cases of a casual vacancy which falls outside 
the ambit of r 8(a), vacancies shall be filled by election. The 
first proviso to this is that if at least four-fifths of the 
members of the Committee remain after the vacancy occurs, 
then the vacancy shall not be filled unless the Committee 
so directs and pending the election which is called for in the 
first phrase, the Committee may appoint one of its members 
to act in the vacant position. The second proviso is that as 
soon as there are vacancies in existence which exceed 
one-fifth of the membership of the Committee, then an 
election shall be held to fill all vacancies. The general 
provisions that then follow under r 8(b) purport to cover 
"any election held under this sub-rule" and provide 
machinery to implement the machinery provisions that 
would otherwise apply under r 7 and under the last sentence 
of r 8(b) the successful candidate at the election shall hold 
office until his successor takes office following the next 
ordinary election. 

Rule 8(c) is a stop gap measure "pending the filling of 
a vacancy" or due to absence or incapacity of an office 
holder and it is conditioned by it being necessary for the 
proper conduct of business in which case the Committee 
may appoint an acting officer. 

Thus a vacancy shall be filled by an election but if at least 
four-fifths of the membership of the Committee remain then 
a vacancy need not be filled. But if the Committee of 
Management so directs then pending election they may 
appoint one of their members to act. But if, for example, the 
events which condition the first proviso occur and the 
Committee does not direct to appoint an acting, say, 
President and then another three vacancies occur, then there 
will no longer be the four-fifths total original membership 
of the elected Committee and an election must be held to 
fill all of the vacancies under the second proviso to the rule. 

One can test the arithmetic of all of this by example and, 
for this purpose, we will assume that there is an Assistant 
Secretary as provided for by the rules because this makes 
the arithmetic easier. The Committee of Management will 
then have 15 members. If, at a time, say two years from the 
next ordinary election, one member retires then as over 
four-fifths remain the vacancy does not have to be filled. 
Assume it is not. Then say another vacancy occurs. That 
vacancy does not have to be filled either, and assume it is 
not. Then say a third vacancy occurs. Again, that will still 
leave 12 out of the 15 and, again, the vacancy need not be 
filled. If, however, a fourth vacancy occurs then that would 
leave only 11 members and then there must be an election, 
because the vacancies exceed one-fifth of the Management 
Committee. There must then, in the example we have given, 
be an election to be held concurrently to fill all four 
vacancies. 

Assume, however, that the Committee decides that on the 
first vacancy occurring, it directs that the vacancy shall be 
filled. Then it shall be filled in the manner prescribed by the 
first part of the rule, ie by election, and the proviso allows, 
pending the election, the appointment by the Committee of 

one of its members to the vacant office. It is rather strange 
that, if, for example, a Committee member retired then some 
other member of the Committee should be appointed to act 
as a Committee member, but that may have voting 
consequences and its strangeness really cannot affect the 
proper construction of the rule. 

The overall thrust of the whole of r 8 is that if a vacancy 
is to be filled it will be filled by an election. It need not, 
however, be filled unless the membership of the Committee 
falls below four-fifths of the total membership provided for 
under the rules. There is provision under the first proviso 
that if the Committee directs that the vacancy shall be filled 
then they may appoint an acting person, pending the 
election. 

The construction we have placed on the rule accords with 
what seems to us to be a coherent scheme. It gives the same 
meaning to the word "election" wherever that word appears 
by itself in r 8(b) as a non-ordinary election, or to use a 
colloquial expression, a by-election in contra distinction to 
the use of the expression at the end of r 8(b) "ordinary 
elections". It gives the verb "to fill" wherever used in r 8 
a meaning distinct from the words "acting in a vacant 
position". This construction is also wholly consistent with 
the reasons of the President of the Industrial Relations 
Commission, with which we agree, and wholly consistent 
with the decision of Gray J of the Federal Court of Australia, 
Industrial Division, in Mellor v. Horn (1988) 25 IR 157 who 
was called upon to construe the identical clause in the rules 
of another union. 

We would dismiss the appeal. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 19 of 1991. 

In the matter of an appeal numbered 19 of 1991, against the 
decision of the President of the Western Australian 
Industrial Relations Commission in matter Numbered 965 
of 1991 dated 8th day of October 1991. 

BETWEEN 
L.B. CARTER, Appellant 

and 
M.A. DRAKE, Respondent. 

BEFORE: 
MR JUSTICE ROWLAND ACTING PRESIDENT. 

MR JUSTICE IPP. 
MR JUSTICE OWEN. 

11th May 1992. 
Order. 

HAVING heard Mr P.M. Nisbett (of Counsel) and J.G.M. 
Fiocco (of Counsel) for the Appellant, and having heard Mr 
A.L. Drake Brockman (of Counsel) for the Respondent, the 
Court doth order that Appeal No. 19 of 1991 be dismissed 
and that the matter be remitted to the President of the 
Western Australian Industrial Relations Commission to 
reschedule the dates for the election. 

J.G. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BNZ Norths Limited 
and 

David Leslie Breeze. 
No 981 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT, P J SHARKEY. 

COMMISSIONER O K SALMON. 
COMMISSIONER R N GEORGE. 

5 May 1992. 

Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal against the decision of the 
Commission at first instance contained in an order dated 11 
June 1991, wherein, formal parts omitted, the Commission 
at first instance, constituted by a single Commissioner, 
ordered (see page 27 of the appeal book (hereinafter referred 
to as "AB")): — 

"That the Respondent pay the Applicant the sum of 
$104,310.86 as and by way of benefits denied him 
under his contract of employment with the Respon- 
dent." 

The grounds of appeal which appear at pages 2-6 (AB) 
are as follows: — 

" 1. The Commission erred in fact and in law in 
finding that the respondent's contract of employ- 
ment should be read as providing him with 
employment from year to year more particularly 
in that: 

(a) the terms of the respondent's letter of 
appointment provided for an additional sal- 
ary component dependent upon net profit 
before tax but in circumstances where the 
first period was to be "annualised" or 
pro-rated in relation to a period of approxi- 
mately 9 months; 

(b) the evidence, unlike in the decision relied on 
by the Commission of G J Kilburn v. Enzed 
Precision Products (Aust) Pty Limited (1988) 
AILR 215, showed that accounting records 
were available on a regular basis and it was 
not necessary to wait until the year end for 
the books of account to be audited in order 
to calculate net profit before tax; 

(c) the Commission failed to apply the test for 
the implication of a term to be implied in the 
respondent's contract of employment as 
claimed "that the contract was for an annual 
"package" entitling (the respondent) to the 
benefits of the package from 1 July to 30 June 
each year" and had the Commission done so 
the Commission should have found that it 
was not necessary to imply the term in order 
to give the contract business efficacy. 

2. The Commission erred in fact and in law in not 
finding, that by reason of the matters set out in 
1(a) to (c) above it was an implied term of the 
respondent's contract of employment that he was 
entitled to a reasonable notice, and that such 
notice had been given by the appellant to the 
respondent. 

3. The Commission erred in fact and in law in 
concluding that for the purposes of calculating the 
respondent's entitlement to additional salary the 
350,000 shares in the capital of Randall Pacific 
Limited were to be valued at 67c per share based 
on the net tangible asset backing at or about 30 
June 1989 by reason that in doing so the 
Commission failed to have regard to evidence: 

(a) from the respondent that the shares could not 
be traded by the appellant for a period of 
probably 12 months; 

(b) from Mr Howard on behalf of the appellant 
to the effect that there was an arrangement 
whereby the appellant could not dispose of 
the shares; 

(c) from Mr Howard that in February or March 
1990 when the shares were placed on the 
market as part of the process of realisation of 
the assets of the appellant a Mr Quinlivan, a 
director of Randall Pacific Limited, objected 
to the sale of the shares and advised that there 
was an agreement in place which precluded 
the appellant from disposing of the same; 

(d) from the respondent's expert accountant 
witness Mr Westaway and from Mr Howard 
that the inability to trade the shares would 
have to be taken into account in valuing the 
shares; 

(e) that at the insistence of the Australian Stock 
Exchange, and on the advice of the appel- 
lant's auditors Arthur Andersen & Co the 
Randall Pacific shares were properly re- 
flected in the appellant's books of account at 
nil value; 

(f) that ultimately the entire shareholding was 
sold as a parcel to a company controlled by 
the said Mr Quinlivan at a price of 30c per 
share. 

4. The Commission erred in fact and in law in not 
concluding that by reason of the matters referred 
to in (3) above that the proper value to be placed 
on the shares was nil, alternatively, that if in order 
to do equity between the parties regard was had 
to the actual sale at 30c per share that in that event 
bad debts written off after 31 March 1990 should 
also be taken into account, with the result that on 
either basis no further moneys would have been 
payable to the respondent in respect of additional 
salary. 

ORDERS SOUGHT 

The Appellant seeks an order: 

1. that the appeal be upheld, that the order of the 
Commission made on 10 June 1991 be set aside 
and in lieu thereof that the respondent's claim in 
Application No 1552 of 1992 be dismissed; 

2. for such other relief as the Full Bench of the 
Commission deems appropriate." 

The appeal is properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The matter arose from an application by Mr David Leslie 
Breeze contained in particulars which are set at page 11 
(AB), and which we reproduce hereunder: — 

"I claim the following benefits under the contract of 
employment. 

1. The benefit of an implied term that the respondent 
would give me reasonable notice of termination, 
or, in the alternative, an implied term that the 
contract was an annual "package" entitling me to 



the benefits of the package from 1 July to 30 June 
each year. 
Base salary 01/01/90 to 30/06/90 $50,000 
Additional 30% of 1st $150,000 
salary NPBT plus 50% of 

next $150,000 NPBT 
from 01/01/90 to 
30/06/90 $60,000 

Monies received 
04/01/90 

2. The benefit of a written term that the 
respondent would pay an amount 
equivalent to 5% of my base salary 
into a superannuation fund (BNZ 
Australia Executive Superannuation 
Scheme) for my benefit during the 
period of employment from July 
1989. 

5% contribution ($916.66 per 
month) x 12 months plus interest at 
BNZ Executive Superannuation 
Scheme earning rate (est) 

3. Unpaid "net profit before tax" com- 
ponent of additional salary, based on 
net profit before tax of $366,035 
between 1 October 1988 and 30 June 
1989 

$60,000 

$110,000 

$ 16,667 

$ 93,333 

13,420 

$120,000 

TOTAL $226,753" 

BACKGROUND 
The background to the matter, as outlined in the reasons 

for decision of the Commission at first instance (pages 12-26 
(AB) inclusive), are as follows. 

The appellant in these proceedings was at all material 
times a member of the Australian Stock Exchange Ltd and 
carried on business as a stock broker. It is a wholly owned 
subsidiary of the Bank of New Zealand, and in or about 
October 1988 it opened an office in Perth to conduct the 
business of sharebroking. 

The applicant, Mr David Leslie Breeze, was employed by 
the respondent, BNZ Norths Limited, as its inaugural 
manager in Perth. In that capacity he was employed from 
1 October 1988 until 31 December 1990 when his 
employment was terminated because of the respondent's 
financial difficulties, apparently associated with a signifi- 
cant downturn in activity on the stock exchange. 

The applicant's claim was that he had been denied 
benefits under his contract of employment with the 
respondent in the form of due notice of termination, a share 
of the profits generated in the Perth office, and superannua- 
tion benefits. 

As the Commission at first instance found, the key terms 
of the applicant's contract of employment were set out in 
a letter written by the respondent's Chief Executive Officer, 
Mr Coakley, shortly before the respondent's employment 
commenced (see exhibit 1, pages 285-286 (AB)). The 
material parts of that letter read as follows (see pages 12-13 
(AB)):- 

"Your remuneration will be net profit generation 
related as follows: 

Base: $100,000 per annum plus 
30% of first $150,000 
NPBT 
50% of next $150,000 
NPBT 
Total $120,000 
The total possible being 
$220,000. 
Please note this will be 
annualised to 30th June 
1989. 

Review of Package: It is intended that this pack- 
age concept will be re- 
viewed at the 30th June 
1989 by when it is antici- 
pated a profit share scheme 
for all staff will be intro- 
duced with more "blue 
sky" than the above first 
year package. 

Other Benefits: You can structure the pack- 
age to suit your specific 
needs including car lease 
and superannuation. The 
structuring of the package 
within a Trust as discussed 
is possible but I would pre- 
fer the Trust not to include 
Perth Branch as a busi- 
ness." 

The Commission at first instance found that it was 
common ground that the applicant was given notice on or 
about 7 December 1989 that his employment would be 
terminated effective from 31 December of that year. It also 
found that the applicant's base salary up until that date was 
paid, and, shortly after, a further two months' salary in lieu 
of notice and accraed holiday pay were paid. 

A major part of the problem in this matter was that the 
respondent altered its financial year from 1 April to 31 
March (in 1989). 

In addition, the question of how much remuneration Mr 
Breeze was entitled to, based on profit, if any, from the sale 
of 350,000 Randall Pacific shares was at the centre of this 
matter. 

APPLICANT'S CLAIM 
The applicant's claim was: — 

(1) That it was an implied term of his contract of 
employment that he was entitled to reasonable 
notice, which, in the circumstances, was no less 
than a period of six months. 

(2) He was employed on a yearly basis from 1 July 
to 30 June in each year and was therefore entitled 
to remuneration as if he had worked to 30 June 
1990, and the sum estimated to be therefore owing 
to him was in the order of $110,000 disregarding 
earnings from other sources in the interim. 

(3) He claimed a share of the profits for the financial 
year ended 30 June 1989 in the sum of $120,000, 
which was the maximum allowable under his 
contract. 

(4) He asserted that the profit generated in the 
respondent's Perth office up to that time was 
$346,733. 

(5) He claimed that the respondent agreed to contrib- 
ute 5% of his salary to the BNZ Australia 
Executive Superannuation Scheme, at least from 
1 July 1989, and that he therefore had an 
entitlement of at least $1,707.77, taking into 
account certain offsets. 

(6) Thus, he sought to recover from the respondent no 
less than $197,751.13 as and by way of benefits 
denied him under his contract of employment. 

ANSWER 
The respondent denied liability for the moneys claimed, 

because: — 
(1) It claimed that the applicant was not employed on 

a year to year basis but for an indefinite period 
terminable at any time upon reasonable notice. 

(2) Reasonable notice, in those circumstances, was 
three months, the benefit of which the applicant 
had effectively received. 

(3) If the applicant was to be considered as having 
been employed on an annual basis it was for a 
period ending on 31 March 1990, that being the 
end of the respondent's financial year. 
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(4) It did not dispute that the applicant had an 
entitlement to a share of the profits generated in 
the Perth branch office, but argued that the profit 
should be assessed, not on the basis of the interim 
accounts tendered by the applicant, but on the 
basis of the respondent's final accounts. 

(5) The accounts to 30 June were misleading in that 
they recorded as income $350,000, represented by 
350,000 shares in a company, Randall Pacific Ltd, 
which shares, it contended, were valueless and 
shown as such in its audited accounts for the 
financial year ended 31 March 1990. 

(6) It contended therefore that the true profit gener- 
ated in the Perth office to 30 June 1989 was 
$350,000 less than that claimed, that there was 
thus a loss and that the applicant would not be 
entitled to any additional payment beyond his base 
salary. 

(7) Even if the profit were generated at the Perth 
office and was as shown in the accounts relied 
upon by the applicant, it was inequitable for him 
to receive the benefit of that profit because the 
profit was illusory. 

(8) S,26(l)(a) of the Act would constrain the Com- 
mission to decline to award that part of the claim. 

(9) Finally, it denied that there was ever any 
agreement on its part to make contributions to 
BNZ Australia Executive Superannuation Scheme 
or any other superannuation fund for the benefit 
of the applicant. 

(10) It contended that the applicant should look to the 
trustees of that fund for payment if he has a benefit 
in that fund and not to the respondent. 

FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE 

The Commission, having observed the parties, preferred 
the evidence of Mr Howard to that of the applicant, that of 
Mr D'Cruz, a former employee of the respondent at its Perth 
office and of Mr Westaway, a chartered accountant. 

Thus, the Commission at first instance held as follows: — 
(1) The applicant's contract of employment should be 

read as providing him with employment from year 
to year, ending on 30 June in each year. 

(2) The applicant to be employed at least until 30 June 
1989. 

(3) The applicant's commission or share of the profits 
accrued, and his remuneration package was to be 
reviewed on that date. 

(4) The reference in the letter to the applicant's 
remuneration package being "annualised" was an 
indication that it was to be adjusted on a pro rata 
basis for the first year as in fact appears from the 
notes made by the applicant of discussions he had 
with Mr Coakley. 

(5) The applicant's entitlement to remuneration was, 
in part, performance orientated in that the level of 
his income depended on his capacity as manager 
to have the Perth office generate profits once a 
year. In those circumstances, it could be reasona- 
bly expected that he would Ire employed for that 
period in order that he could maximise the profit 
generated by the office (see G J Kilbum v. Enzed 
Precision Products (Aust) Pty Ltd (1988) AILR 
215). 

(6) The Commission declined to read into the contract 
a provision inconsistent with the express provi- 
sions in the contract, at least insofar as in respect 
of the financial year ending on 31 March 1989. 

(7) It held that since the applicant continued to work 
as if 30 June 1989 was the critical date for the 
purposes of calculating his share of the profits, 
that he would send Mr Coakley a detailed report 
on the profitability of the Perth branch for the 
period to 30 June 1989, and there was no evidence 

to suggest that this was considered to be mis- 
guided by the respondent. 

(8) It held, therefore, that it was a term of the 
applicant's contract of employment that he be 
employed for a full year ending on 30 June in each 
year of employment. 

(9) The Commission was not satisfied that the parties 
agreed that membership of the Scheme would be 
a condition of the respondent's employment, even 
if that course were open to it (see page 20 (AB)). 

The Commission therefore, on 11 June 1991, ordered that 
the respondent pay the applicant, by way of benefits denied 
him under his contract of employment with the respondent, 
the sum of $104,310.86. 

MR RAYMOND'S SUBMISSIONS 
GROUNDS 1 AND 2 

As to grounds 1 and 2, Mr Raymond (of Counsel) who 
appeared for the appellant submitted that the question was 
raised whether the contract of employment was one from 
year to year where reasonable notice is implied, as the 
Commission at first instance found. 

It was submitted that the terms of the letter of 
appointment (exhibit 1, pages 285-286 (AB)) provided for 
an additional salary component dependent upon net profit 
before tax, but in circumstances where the first period was 
to be annualised in relation to a period of nine months. Thus, 
if the first period of employment could be for a period of 
nine months, why could the period within which Mr Breeze 
was dismissed be not less than a year? That was the 
submission in that regard. 

It was further submitted that the test for the implication 
of a term was not applied by the Commission at first 
instance. 

It was submitted that the contract was for an annual 
package entitling Mr Breeze to the benefits of the package 
from 1 July to 30 June each year. 

The Commission at first instance should not have implied 
the term in order to give business efficacy on the authorities. 

There was passing reference to G J Kilbum v. Enzed 
Precision Products (Aust) Pty Ltd (op cit) which was said 
to be distinguishable. 

In this case it was impliable that the agreement had to 
terminate by the end of the year. 

As to ground 2, Mr Raymond submitted that if there were 
not a contract from year to year then what was reasonable 
notice applied. 

Mr Breeze was terminated with effect from 31 December 
1990 and was given 2 3/4 months notice in effect. Further, 
he was very soon re-employed (see pages 51-52 (AB)). That, 
having regard to all of the circumstances, was said to be 
sufficient. 

GROUNDS 3 AND 4 
These grounds related to that part of Mr Breeze's 

remuneration which was based upon the value of 350,000 
shares in the capital of Randall Pacific Ltd. These had a par 
value of $1.00 each. In May 1990 the shares were sold at 
30 cents a share realising a total amount of $105,000. 

Mr Raymond submitted that the Commission at first 
instance erred in fact and in law for the purpose of 
calculating the respondent's entitlement to additional salary, 
because the 350,000 shares in the capital of Randall Pacific 
Ltd were to be valued at 67 cents per share based on the net 
tangible asset backing at or about 30 June 1989. 

Mr Breeze's case was, of course, that he was entitled to 
a profit calculated on $1.00 a share. 

The Commission at first instance found that the correct 
value of the shares was to be 67 cents per share, as we have 
said. 

The submission by Mr Raymond was that the Commis- 
sion at first instance ignored or failed to have sufficient 
regard to a substantial body of evidence. 

Mr Raymond invited us to consider that there is one 
question capable of determining the correct way to reflect 
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the Randall Pacific transaction. That question was: What 
reason exists for the Randall Pacific shares to be dealt with 
differently as at 30 June 1989 from the way the shares were 
reflected in the statutory year end accounts at 31 March 
1991? There was a change, he submitted, in BNZ's year end. 

The salary, it was submitted, was to be annualised to 30 
June 1989, the date at which the Commission at first 
instance concluded that the shares were required to be 
valued. However, not long after, Mr Breeze took up 
employment. The financial year end was altered to 31 March 
1989. 

The problem which arose is that Mr Raymond submitted 
that the shares should be dealt with in accordance with the 
requirements of the Stock Exchange, and the advice of the 
company's auditors, as a result of which the shares were 
reflected at a nil value or a loss on investment in the year 
ending 31 March 1990. The company's statutory accounts 
were as at 31 March, but the letter of appointment provided 
that Mr Breeze was entitled to a salary annualised to 30 June 
1989. 

The Commission at first instance found that the salary had 
to be calculated as at 30 June 1989 and that was not 
challenged. 

The submission was that the statutory accounts showed 
a loss of $350,000 which wrote back the income which had 
been earned initially by the transaction. 

Thus, there was nothing between 30 June and 31 March 
which affected that valuation. 

Thus, from an accounting point of view, it is proper to 
take knowledge acquired after the balance date, 30 June, 
where that knowledge goes to reflecting the true state of 
affairs as at 30 June, but the effective date remains fixed. 

If there is not a full knowledge of the transaction as a 
result of which it is recorded one way in interim accounts 
and before the final accounts are drawn, information is learnt 
which shows that at the effective date the transaction should 
be dealt with differently, then the knowledge acquired 
subsequently allows one to value properly the value as at the 
effective date. 

There was evidence from Mr Howard that accounts must 
reflect the true state of affairs at the balance date, and one 
could take knowledge subsequently acquired into account if 
the effect was to reflect the true state of affairs at the balance 
date. 

Mr Raymond took us to Mr Howard's evidence at pages 
185-187 and 195 (AB). It was submitted that the effect of 
that evidence was that because the shares are not realisable, 
they must be reflected at nil value, because of a Stock 
Exchange requirement. 

The evidence of Mr Howard was that he would have had 
to have written off $350,000 (see page 199 (AB)). The value 
placed on the shares depends on their realisability, it was 
submitted. 

The evidence was clear therefore that the statutory 
accounts reflect the shares at nil value as at 31 March 1989, 
and there is no reason to base that upon dealings with the 
shares as at 30 June 1989. 

He then referred to the findings of the Commission at first 
instance as to credibility. 

There was sufficient evidence that there was a restraint 
on the realisation of the shares which were not sold until 
May 1989 to Mr Quinlivan who had asserted that there was 
an agreement preventing BNZ disposing of the shares. 

It was submitted that Mr Westaway, an accountant who 
gave evidence on behalf of Mr Breeze, and Mr Howard had 
given evidence that the realisability of shares affected their 
value, that the Commission at first instance failed to address 
it, and that it should have found that there was no reason to 
deal with the shares any differently from the way they had 
been dealt with as at 31 March. 

The actual transaction resulting in the sale of the shares 
(exhibit K) resulted in the sale of the shares at 30 cents per 
share. It was submitted that to ask the real value of the 
shares, as the Commission at first instance did, was the 
wrong exercise. The exercise is to determine the net profit 

before tax, and one can only do that by applying the correct 
and usual accounting method in the industry. 

There was a further submission that if there were no net 
profit on the sale of the shares, then Mr Breeze does not have 
any profit to take from. This was because, although a profit 
of $105,000 was ultimately realised, bad debts "accrued" 
in the following year of $247,000. 

MR DIXON'S SUBMISSIONS 
The submissions of Mr Dixon (of Counsel) were as 

follows. 
As to ground 1, Mr Dixon submitted that the proper 

approach for the Commission in interpreting the contract 
was to determine the parties objective intent (see Greig and 
Davis "The Law of Contract" at page 356 and Upper 
Hunter County District Council v. Australian Chilling and 
Freezing Co Ltd 118 CLR 429 at 436-437). 

It was submitted that the Commission in considering the 
letter of appointment (exhibit 1, pages 285-286 (AB)) (see 
pages 16-18 (AB)) properly held that it was a term of the 
applicant's employment that he be employed for a full year 
ending on 30 June in each year of employment. There 
therefore had to be annual remuneration driven by profit 
generation. 

There was a review of the agreement scheduled for 30 
June 1989. 

The submission by Mr Dixon was that Mr Breeze, as an 
employee, was coming from another employer to set up a 
branch, that his remuneration package was determined by 
his ability to generate profit, and that the intention of the 
parties was that employment be on a year by year basis. 

It was further submitted that there was no need to refer 
to annualised profit sharing, because profit and loss 
statements could be produced quarterly, or more regularly. 

It was submitted that 31 March could not become the 
operative date at which the profit was calculated, because 
one cannot imply a term in conflict with an express term. 

The submission was that the parties chose a particular 
date and it was open to the Commission to interpret that the 
contract was on an annual basis. 

The accounting periods do not therefore negate the 
interpretation placed upon the contract by the Commission. 

The clear position was that the parties contracted to fix 
a particular date on an annual basis for the determination of 
the earning which was the profit share, regardless of the 
number of accounting periods that were possible in the 
interim. 

He then took us to G J Kilburn v. Enzed Precision 
Products (Aust) Pty Ltd (op cit), Healy v. Law Book Co of 
Australasia Pty Ltd 66 CLR 252 at 255 and Macken, 
McCarry and Sappideen "The Law of Employment" (3rd 
Edition) at page 155. 

As to ground 2, Mr Dixon submitted that if the contract 
were on a yearly basis, then an implied term as to reasonable 
notice would be contrary to such a finding. 

The Codelfa Test is relevant, it was submitted. 
It cannot be said, it was submitted, that the presumed 

intention of the respondent would be to have implied a term 
which goes contrary to the express provisions of the 
contract. To do so might effectively deprive him of 
significant earnings, depending when the contract was 
terminated by the employer. 

If one did not have the opportunity of earning on an 
annual basis, an employee's services might be teitninated to 
suit an employer's convenience on the question of the 
amount of profit to be paid. 

The submissions in relation to ground 3 were as follows. 
It is quite clear that the respondent was entitled to a share 

of net profits before tax for the year ending 30 June 1989. 
Mr Breeze's employment terminated after that period so he 
worked the period from October to June and he was entitled 
to profits. 

It was submitted, too, that as the Commission at first 
instance found, the unchallenged evidence was that, for the 
period, from the commencement of business from the Perth 
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office until 31 March 1989, a profit of $19,302 was 
generated. 

We were then taken to pages 370-371 (AB) where there 
was a referral to brokerage of $64,487 and corporate fees of 
$240,000. 

The dispute between the parties, it was submitted, is what 
amount should be attributable to profit for the period 31 
March to 30 June 1989? 

Pages 310-311 (AB) set out various fees totalling 
$640,000. These moneys were received on an accrual basis 
(see page 231 (AB)). Thus, Mr Breeze is given credit for 
$240,000 for 31 March 1989, but not for the period to 30 
June 1989. The profits to 30 June 1989, according to the 
report for the period, was $346,733. 

It was submitted by Mr Dixon that at page 305 (AB) there 
is revealed a $640,000 fee earned from the Randall Pacific 
transaction which is part of the profit, so the submission 
went. 

At page 314 (AB) there is a letter which Mr Dixon 
submitted was evidence that BNZ Securities, a kindred 
company of the appellant, agreed to take over 335,000 
shares which had an issue value of $1.00 each. That, it was 
submitted, recognised a value of $1.00 per share. 

At page 220 (AB) Mr Howard acknowledged that there 
was a cash transaction whereby BNZ Norths Limited 
received $640,000 in cash. In mid October 1989 the shares 
were first allocated to BNZ Securities and 350,000 of them 
were crossed in the market place. 

Mr Howard, it was submitted, relied on the report to 30 
June 1989, not just the statutory accounts. 

Mr Dixon took us to exhibit 28, a report of Mr Westaway, 
and page 352, as well as pages 167-168 (AB). 

It was submitted that Mr Westaway had said in evidence 
that "If you don't have a market value it is legitimate to look 
at the net asset backing of the share" (see also Mr Howard 
at page 230 (AB)). 

The submission by Mr Dixon was really that the 
Commission was entitled to deal with the transaction at its 
face value. In other words, putting no value on the shares 
for Stock Exchange compliance purposes does not give a 
true reflection of the net profit before tax for the purpose of 
calculating the remuneration package. 

It was open to the Commission to treat the sum of 
$400,000 (See TFR page 52) as value for services and 
therefore income for profit purposes. 

It was submitted, too, that the question of not being able 
to trade the shares was not raised before the hearing. 

It was also submitted that there is no suggestion that the 
asset backing approach was denied by the agreement. 

Want of logic, if it had occurred as Mr Dixon submitted, 
is, of course, not synonymous with an error of law (see 
Australian Broadcasting Tribunal v. Bond and Others 170 
CLR 321). 

As to ground 4, the submission was that the mere fact that 
the Stock Exchange required a valuation did not intrinsically 
affect the overall value of the shares, nor do arrangements 
which might have previously existed for their disposal. 

The Commission at first instance found no evidence of 
bad debts before 30 June 1989. 

The crux of the appellant's case in this context was that 
because the shares had a nil value on 31 March 1990, on his 
argument, then they had a nil value altogether. It was 
submitted that this was not right. 

In reply Mr Raymond submitted, inter alia, that it was not 
in dispute that there was an income of $640,000. What was 
in issue was that net profit was reduced by a loss on 
investment. 

CONCLUSIONS 
At the heart of this matter was a document said to 

constitute the contract of service (exhibit 1, pages 285-286 
(AB)), a letter to Mr Breeze from "Norths". It was not 
argued that that letter did not contain the contract, nor was 

it argued that there was any agreement to vary it. One 
therefore derives an objective intent insofar as it is necessary 
to do so from the terms of exhibit 1 (see Greig and Davis 
"The Law of Contract" (op cit)). 

It emphasises that remuneration will be based on net 
profit generation, and since the company traded over a year, 
then net profit was calculable for salary purposes after a 
years trading. 

The letter prescribes a base of $100,000 per annum salary 
and 30% of the first $150,000 net profit before, and 50% of 
the next $150,000 net profit before tax. 

The letter is dated 21 September 1988 and advises that 
this will be "annualised" to 30 June 1989. The letter also 
advises that "this package concept will be reviewed at the 
30th June 1989 by when it is anticipated a profit share 
scheme for all staff will be introduced with more "blue sky" 
than the above first year package". By those words it is clear 
that the first year package ended on 30 June and would be 
replaced by a second year package. 

This letter was noted as accepted by Mr Breeze on 23 
September 1988. 

The letter clearly indicates that the contract is a yearly one 
by those parts to which we have referred. It refers to the first 
year not "part of year" package. Indeed, it refers to 
remuneration calculated on the annual profit, as well as 
salary per annum. 

In addition, it is still the law that there is a presumption 
of a yearly hiring (see Healy v. Law Book Co of Australasia 
Pty Ltd (op cit), but see per contra Cohen v. Nichevich 
[1976] WAR 183 per Jackson J). 

The allegation in ground 1(a), alleging that the terms of 
the respondent's letter providing for an additional compo- 
nent of remuneration was for nine months only, does not 
indicate anything other than that it was treating nine months 
as a years operation, as the Commission at first instance 
found. The words are quite clear. In other words, because 
the operation commenced nine months before the years end, 
that nine months of necessity was the extent of the operation 
of the enterprise for that year. 

It was also asserted that accounting records were available 
on a regular basis. However, the letter is clear that the 
entitlement of Mr Breeze was to a figure based on annual 
net profit before tax. It was therefore, as the Commission 
at first instance held, a term of the respondent's employment 
that he be employed for a full year ending on 30 June in each 
year of employment. 

As to ground 2, in the circumstances, for those reasons, 
it is not made out. 

As to grounds 3 and 4, if one looks at the terms of the 
agreement to employ Mr Breeze, it is noteworthy that 
ground 1(b) asserts that the evidence was that accounting 
records were available on a regular basis. That also was the 
evidence. It was therefore not necessary to wait until the 
year end for the books of account to be audited in order to 
calculate net profit. 

However, the appellant's submission was that reliance 
should be placed upon the March 1989 accounts. 

At page 14 (AB) the Commission at first instance sets out 
the arguments which were put to it concerning this matter. 
It unhesitatingly accepted Mr Howard's evidence, and it also 
accepted in general the evidence of Mr Westaway. 

The Commission at first instance found: — 
(1) That it was not a term of the applicant's contract 

of employment that bad debts resulting from 
transactions for which the applicant was responsi- 
ble should be deducted from his entitlement to a 
share of the profit. 

(2) There was, it is clear, no express provision in the 
applicant's contract of employment and the 
Commission was not satisfied that such a provi- 
sion should be inferred in this case, particularly in 
light of the fact that a formula for determining his 
share of profits is unambiguously set out in his 
letter of appointment. 
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(3) Obviously, in determining the net profit before 
tax, provision would be made for bad debts, but 
there is no evidence that any of the debts in 
question were considered to be bad debts at or 
about 30 June 1989. Indeed, the contrary is the 
case. 

(4) In those circumstances, the Commission at first 
instance did not accept that bad debts should be 
taken into account in assessing the applicant's 
entitlement to a share of the profit as at 30 June 
1990. 

The claim was for unpaid "net profit" before tax, an 
additional component of salary based on net profit before tax 
of $366,035 between 1 October 1988 and 30 June 1989. It 
was clear that that salary was to be paid on that basis in terms 
of exhibit 1 (see pages 285-286 (AB)). 

In addition, that part of the salary was, as we have 
observed, and the Commission at first instance found, net 
profit generated. 

Mr Breeze's entitlement to salary was linked to the profit 
generated by the business which he was managing. This is 
not an uncommon method of calculating remuneration. 

What exhibit 1 does not say is that profit was calculable 
on the basis of value attached to shares in statutory accounts 
required to be lodged with the Stock Exchange. These do 
not correspond with what is derived by way of profit in the 
business. 

Next, there is no evidence that the payment of remunera- 
tion required by the contract of employment was to be 
calculated on any net profit for a financial year calculated 
in March. 

It is quite clear that for employment purposes (see exhibit 
1, pages 285-286 (AB)) the year ended on 30 June and began 
on 1 July. 

It is the year to 30 July 1989 which is the subject of the 
claim. 

The Commission at first instance found, as it was entitled 
to do, that whilst the changing in the respondent's financial 
year (see page 17 (AB)) was made not long after the 
applicant commenced his employment, that he continued to 
work as if 30 June 1989 was the critical date for the purposes 
of calculating his share of the profits. He sent to Mr Coakley, 
his principal, a report on profitability for that period, which 
was demurred from (see page 18 (AB)). 

There was a further finding that the applicant did not 
regard the change in the respondent's financial year as 
affecting him. 

The Commission at first instance also observed that the 
applicant claimed that when he asked Mr Coakley for his 
share of the profits the only response was that the respondent 
did not have the funds to pay (see page 18 (AB)). 

Further, to read exhibit 1 as the Commission at first 
instance did, to mean net profit before tax, to mean the profit 
for the period in question, binds business efficacy, if it were 
necessary to do so, to exhibit 1, which is, we think, plain 
enough. 

We turn to the question raised on the submissions as to 
whether a profit was made and whether any bad debts 
resulting from the respondent's activities should be set off 
against any entitlement to a share of profits. 

There was discussion in evidence as to the status of the 
net profit before tax of $366,035 shown in the report for 30 
June 1989. The Commission at first instance seems to have 
accepted that it was acceptable practice to bring the value 
of shares to account as income where shares had been 
allotted for services rendered. However, the valuation is 
material. This was Mr Westaway's evidence. 

At pages 22-23 (AB) the Commission at first instance 
deals with sale prices for the shares and their value 
generally. 

The evidence was that, as at 30 April 1990, the Perth 
office had generated bad debts. Those were in the order of 
$247,000. 

The Commission at first instance did not accept that it was 
a term of the respondent's employment that debts resulting 

from transactions for which the applicant was responsible 
should be deducted from his entitlement to a share of the 
profit. There is no such provision in the contract. 

In addition, the bad debts, if they were to be taken into 
account, had to be bad debts at or about 30 June 1989, the 
Commission at first instance found, so that follows too from 
the terms of the letter (exhibit 1, pages 285-286 (AB)). It 
follows because a years salary includes a percentage based 
on net profit achieved during the year of employment. The 
Commission at first instance was therefore entitled to find 
that bad debts should not be taken into account which do not 
relate to the financial year 30 June 1989. The claim is for 
that period only, in respect of profits. 

In addition, 31 March cannot be implied as a time at 
which to assess profit. It clearly coincides with and is in 
conflict with the express term of the contract. 

The submission, too, was that the net profit before tax was 
not calculable upon the value put upon the shares for Stock 
Exchange purposes. We have already said that the net profit 
was not calculable on that basis in any event. 

Both Mr Westaway and Mr Howard said that if you do 
not have a legitimate market value (for a share) you are 
entitled to look at the asset backing. Mr Dixon took us to 
that evidence. 

There was a recognised value of $1.00 a share by BNZ 
Securities (see page 314 (AB)). There was also a cash 
transaction for $690,000 for the shares. 

At pages 224-225 (AB) Mr Howard's evidence does not 
deny that there were no bad debts as at 30 June 1989. He 
uses the word "Possibly". 

At page 226 (AB) Mr Howard said that everybody else 
was paid their commissions, but Mr Breeze was not. 

An outsider looking at the records then would have seen 
that the transaction was recorded by the company as having 
a value of $1.00 per share. The shares were revalued in 
December 1989 when Mr Howard was unaware that there 
was commission due to Mr Breeze. Mr Howard agreed that 
asset backing is a way of valuing shares that is commonly 
used (see page 227 (AB)). 

Mr Howard said later that the March accounts were the 
only final accounts (see page 247 (AB)), although there were 
at that time monthly accounts printed off. 

It is quite clear that a value of $350,000 was struck for 
the shares as at 30 June 1989, that there were accounts 
available on a monthly basis, and that $640,000 was earned 
for the Randall Pacific transactions which was part of the 
profit. 

It is clear, too, that the bad debts were not in evidence at 
or about 30 June 1989. The Commission at first instance so 
found and it was entitled so to do (see page 25 (AB)). The 
Commission was entitled therefore to find that the applicant 
was entitled to further remuneration based on the reported 
profit of $346,777 less an amount calculated to demonstrate 
the true value of the shares. 

On none of the submissions put to us, or on any ground, 
did the Commission at first instance err in law or fact, or 
do so, so as to effect the making out of the appeal. 

Further, this was a discretionary decision (see Norbis v. 
Norbis 65 ALR 12). 

There was no reason in law advanced on the principles 
set out in AMWSU v. RRIA 69 WAIG 985 (Stott's Case) 
as to why we should substitute our decision for that of the 
Commission at first instance. 

We apply in our reasons, too, the dicta of Brinsden J in 
FMWU v. HSOA 65 WAIG 2033. 

The appeal will be dismissed. 
Order accordingly 

Appearances: Mr C. Raymond (of Counsel) for the 
appellant. 

Mr H. Dixon (of Counsel) for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BNZ Norths Limited 
and 

David Leslie Breeze. 
No 981 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT, P J SHARKEY. 

COMMISSIONER O K SALMON. 
COMMISSIONER R N GEORGE. 

5 May 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 9th day of October 1991 and having heard Mr 
C D Raymond (of Counsel) on behalf of the appellant and 
Mr H J Dixon (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter and 
reasons for decision being delivered on the 5th day of May 
1992 wherein it was found that the appeal should be 
dismissed, it is this day, the 5th day of May 1992, ordered 
that the appeal be dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BNZ Norths Limited 
and 

David Leslie Breeze. 
No 981 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT, P J SHARKEY. 

COMMISSIONER O K SALMON. 
COMMISSIONER R N GEORGE. 

12 August 1991. 
Order. 

This matter having been due to come on for hearing before 
the Full Bench on the 21st day of August 1991 and the 
respondent having by letter dated 9th day of August 1991 
sought leave to adjourn this application sine die, and the 
appellant having consented to the adjournment by letter date 
the 9th day of August 1991 and both parties having 
consented in writing to waive their rights to speak to the 
Minutes of the Proposed Order in accordance with section 
35(4) of the Industrial Relations Act, and both the said 
letters of application having been filed herein, it is this day 
the 12th day of August 1991, ordered by consent that 
application 981 of 1991 be adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Board of Management, St John of God Hospital, Bunbury. 
No. 1352 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL 

4 June 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal properly brought under s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"). It was brought by The 
Federated Miscellaneous Workers' Union of Australia, WA 
Branch on the following grounds, which were, in fact, 
amended grounds of appeal, amended by leave at the 
hearing. They were: — 

"1. The Commissioner erred when she concluded that 
the Respondent had discharged the evidentiary 
onus of proof that the misconduct complained of 
had, on the balance of probabilities, occurred. 

2. The Commissioner erred in fact and in law in 
dismissing the applicant's claim when it failed to 
have regard, or sufficient regard, to the evidence 
with respect to: 

(a) the length of time that had lapsed between the 
alleged breaches of policy in respect of the 
four women and their subsequent dismissals; 

(b) the practice of removal of food from the 
Respondent's workplace prior to 9 May 
1991; 

(c) the policy applying for removal of food from 
the Respondent's workplace prior to 9 May 
1991; 

(d) that the policy and practice concerning the 
removal of food from the Respondent's 
workplace was varied on or around 9 May 
1991; 

(e) the items complained about as having been 
removed were not items from the kitchen 
stores; 

(f) the failure by the Respondent to detail the 
allegations surrounding Mrs O, Mrs N and 
Mrs M at the time of their dismissal; 

(g) the record of service, the length of service 
and the good character of each of the four 
employees; 

(h) the coersion (sic) by the Respondent in 
soliciting support and evidence from the staff 
of the kitchen; 

(i) the separate circumstances surrounding each 
of the four employees. 

3. The Commissioner erred in fact and in law in 
dismissing the applicant's claim for unfair dis- 
missal in respect of each of the four women when 
there was sufficient evidence to make such a 
finding. 
In particular, when the Commissioner: 
(a) failed to determine the central issue of the 

fairness of the dismissals and each of the 
dismissals; and 

(b) found that the misconducts were not "trivial 
matters" and thereby inferred that the mis- 
conduct of each dismissed employee (if it did 
in fact occur) was such to warrant summary 
dismissal; and 
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(c) found that the grounds for the Commission 
to intervene in the dismissals or each 
dismissal had not been made out and there- 
fore inferred that the Respondent employer's 
decision to summarily dismiss each of the 
employees was justified and reasonable; and 

(d) failed to deal with the whole of the dispute 
referred to (sic) Commission." 

Background. 
The background to this matter is that a number of persons, 

namely four, were employed and had been employed for 
varying periods, by St John of God Hospital, Bunbury. This 
is a private hospital. Each of the persons, N, M, O and F, 
was, put shortly, alleged to have unlawfully removed food 
from the respondent's premises. 

The persons were, by consent, not named in the reasons 
for decision at first instance. Each was dismissed summa- 
rily, and was a permanent employee at the time working 30 
hours per week on any five days of the week. 

The dismissal followed enquiries by representatives of the 
employer after allegations by co-employees made against 
them. 

The respondent's particulars of alleged misconduct are set 
out at pages 9-11 of the appeal book (hereinafter referred to 
as "AB") (part of the reasons for decision at first instance), 
and are reproduced hereunder: — 

"N 
It is alleged that between October 1990 and April 

1991 Ms N was in the habit of making sandwiches for 
herself which she then wrapped and took home. On one 
of these occasions Ms N remarked that it would save 
her making lunch because she was going to the beach. 

It is further alleged that Ms N was in the habit of 
taking cold means, salads and bread from the Respon- 
dent's kitchen, wrapping them in alfoil and taking them 
home. 

It is further alleged that in or around December 1990 
Ms N, having left work, returned to take some chicken 
from the Respondent's fridge. 

It is further alleged that in the summer of 1989/90 
Ms N removed six to eight wrapped icecreams from the 
Respondent's freezer, put them in a bag already full of 
silver foil parcels and took them home. 

M 

It is further alleged that in or around December of 
1990, Ms O passed a plastic bag full of groceries to Ms 
F. 

It is further alleged that on another occasion earlier 
this year, Ms O passed a cardboard box full of groceries 
to Ms F as she was leaving the hospital. 

F 
It is alleged that in or around December of 1990 Ms 

F received a plastic bag full of groceries from Ms O, 
knowing those groceries to be the property of the 
Respondent. 

It is further alleged that on another occasion earlier 
this year Ms F received a cardboard box full of 
groceries from Ms O, knowing those groceries to be the 
property of the Respondent. 

It is alleged that in April of this year, Ms F received 
two cartons of milk, two loaves of bread and one cold 
chicken from Ms M knowing those groceries to be the 
property of the Respondent. 

It is alleged that Ms F at various times during her 
period of employment unlawfully removed bread and 
milk from the respondent's premises." 

There was a further allegation raised at the hearing that 
on 9 May 1991 Ms O removed a covered meal from the 
dining room and took it off the premises. 

There was a s.44 conference and the matter went to 
arbitration before the Commission. 

The Commission at first instance concluded, after a 
hearing and for the reasons for decision set out at pages 6-22 
(AB) inclusive, that the dismissals were not unfair. 

Questions also arose as to whether there was a policy of 
the hospital which permitted it, or whether there was a 
general practice of selling food to employees. 

It is also quite clear that this was a matter involving, quite 
squarely, questions of credibility wherein the Commission 
at first instance had to accept the evidence of one set of 
witnesses, those for the applicant, as against those for the 
respondent, or vice versa. 

Reasons for Decision at First Instance. 
The Commission at first instance summarised the 

evidence which was given, and for the respondent it was as 
follows: — 

(1) The respondent by its policies and practices 
permitted kitchen staff to consume food on site 
without any charge being levied or any system of 
recording. 

(2) There was unambiguous and categorical ban on 
taking any food item off the premises unless it 
could be categorised as unfit for use in the 
hospital. 

(3) Concerns about the possibility of staff stealing 
food and grocery items was raised with the 
catering manager employed by the respondent, Mr 
Ian Harris, by the employee in charge of the stores, 
Ms Ealanda Gibney, who had been concerned for 
some time by apparent stock discrepancies but had 
also been spoken to by some members of the 
kitchen staff concerned about misuse of hospital 
food. Those concerned persons gave evidence in 
this matter. 

It is alleged that in late 1990 Ms M filled a large 
"Coles size" bag full of grapes from the Respondent's 
fridge and took them home. Ms M remarked that it 
would save her buying fruit for the week. 

It is further alleged that Ms M took fruit home on 
other occasions though the evidence in this respect is 
less precise. 

It is alleged that in April of this year, Ms M, 
following a phone call from Ms F, removed two cartons 
of milk, two loaves of bread and one cold chicken from 
the Respondent's fridge. Ms M remarked that "poor 
F" needed the groceries and indicated that she was 
going to deliver them to Ms F. 

It is further alleged that before Christmas 1990 Ms 
M entered the Respondent's dining room and filled one 
plastic container with sweet and sour pork and another (4) Mr Harris then raised the matter with the 
with rice, remarking that she was going out and did not respondent's finance and service manager, Mr 
have time to cook. Garry Russell, and out of this meeting it was 

It is further alleged that on another occasion earlier decided to see if Mr Harris could get any persons 
this year Ms M entered the Respondent's dining room, 1° come forward and make statements about 
plated a meal, covered it and took it home. abuse. 

' (5) On 9 May 1991, at a meeting of kitchen staff, the 
management's belief that food and groceries had 

It is alleged that in or around March or April of this been stolen from the hospital over a period of time 
year, Ms O removed xh a tray of chocolate slice from and the imposition of new more stringent food 
the fridge, wrapped it and put it in her bag to take home. control measures was ventilated. 

It is further alleged that earlier this year Ms O (6) Some of the kitchen staff who gave evidence then 
removed 12 tins of salmon from a box in the back gave information and this was attended by the 
storeroom, which tins subsequently disappeared. shop steward, Ms Jennifer Keats. 
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(7) The respondent's more senior staff members then 
tested and investigated these matters and decided 
that they had sufficient first hand accounts to 
conclude that the four dismissed employees had 
seriously misconducted themselves by deliber- 
ately breaching the food policy. 

(8) The respondent asserted that the dismissals were 
effected by interview after an opportunity was 
given to have the shop steward present, and indeed 
that in the case of Ms F, the initial interview did 
not result in dismissal. 

(9) Further enquiries were made concerning claims 
and explanations by Ms F, and as a result her 
claim that moneys had been paid for items of food 
were not corroborated by those she cited as 
witnesses or as involved and she was dismissed. 

There was a substantial amount of evidence from kitchen 
staff which the Commission outlines at pages 12-13 (AB). 
There was also evidence from the cook and two cleaners, 
also from Mr Russell as to policy and Mr Harris of the 
problems involved. 

The evidence for the applicant union on behalf of the four 
dismissed employees at first instance was as follows: — 

(1) The breaches asserted by the respondent were 
denied. 

(2) At most, certain of the evidence of the respon- 
dent's witnesses as to the incidents resulted from 
a misinterpretation of events. 

(3) The policy on food control was subject to 
significant exceptions and especially so far as the 
practices of the stores manager was concerned in 
selling produce. 

(4) Evidence of the dismissed employees should have 
been preferred, there being discrepancies between 
the statements of witnesses. 

(5) The length of time since some of the incidents 
occurred should militate against the evidence of 
the incidents complained of. 

(6) The dismissed employees were treated unfairly in 
that they were not permitted to confront their 
accusers and were not told of the particulars of the 
alleged incidents prior to dismissal. 

(7) There was not sufficient regard paid to lengthy 
periods of service and good records in deciding to 
dismiss the employees. 

(8) There was no warning given to the employees 
other than at the meeting on 9 May 1991. 

The evidence of the dismissed employees set out at pages 
15-16 (AB) was one of denial as can be seen. Each and all 
of them denied taking the food alleged to have been taken. 

The Commission at first instance then went on to find as 
follows: — 

(1) That it accepted the evidence of the respondent 
against the evidence of the dismissed workers. 
Indeed, the evidence was said for the most part to 
be "categoral" and "damning" (see page 19 
(AB)). This was said against an assessment that 
the co-workers who complained were not moti- 
vated by animosity or self-interest, and, in fact, 
that the same was not claimed. 

(2) It is also clear that it found that the evidence was 
given voluntarily and without coercion. 

(3) In the circumstances, it concluded that it accepted 
the evidence of the witnesses for the respondent 
at first instance, and the respondent upon this 
appeal. 

(4) As to the process of the actual dismissals, it held 
that it was not unfair, notwithstanding that the 
shop steward was involved in the enquiry and the 
actual dismissals. 

(5) It also held that there was sufficient opportunity 
given to rebut all of the allegations. 

(6) It did take account of Ms F's length of service (see 
page 21 (AB)). 

(7) It then concluded that it is probable that each of 
the dismissed employees did remove items from 
the hospital, contrary to the respondent's policy, 
and given the evidence of that policy and the 
extent to which it was known in the workplace and 
the attitudes of the co-workers, as well as the 
respondent, these cannot be construed as trivial 
matters. 

(8) It then found the respective misconducts, as 
alleged in the particulars, one infers, established. 

(9) It then concluded (see page 22 (AB)) that having 
considered all before it, including the respective 
records of service and the length of service, that 
the grounds for intervention had not been made 
out. 

In the circumstances, although the Commission at first 
instance made no specific finding that it was unfair, it is 
quite clear that it did not regard the dismissal as unfair. 

Principles of Law. 
The law applicable in these matters is well settled: — 

(1) The Commission will not interfere with a dis- 
missal, unless it is established by the applicant to 
be unfair. That is harsh, unjust or oppressive in the 
circumstances (see Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (the Undercliffe Case)). 

(2) It is for the applicant to establish, and it bears the 
burden of proof in relation to matters of fact in that 
connection, that the dismissal was unfair. 

(3) Where there is a summary dismissal for miscon- 
duct, the evidentiary burden in relation to the facts 
which raise the issue of a summary dismissal for 
misconduct lies upon the employer (see Mouritz 
v. Shire of Esperance 71 WAIG 891). 

(4) Length of service is a consideration (see the 
Undercliffe Case (op cit) per Brinsden J at page 
387). 

(5) Unfairness in procedure upon dismissal is a factor 
which is to be taken into account (see Mouritz v. 
Shire of Esperance (op cit) per Kennedy J at page 
895). 

(6) An employee, at common law, has a duty of 
fidelity and good faith to his/her employer. 

(7) Summary dismissal for misconduct arises because 
misconduct connotes positive and intentional 
wrong doing. A summary dismissal is justifiable 
if the conduct complained of is such as to show 
that the employee has disregarded the essential 
conditions of the contract of service (see Smithers 
and Evatt JJ in North v. Television Corporation 
Ltd (1976) 11 ALR 599 at 608-609 citing the well 
known dicta of the Master of the Rolls in Laws 
v. London Chronicle (Indicator Newspapers) Ltd 
[1959] 2 All ER 285 at 287 and 289 per Lord 
Evershed MR). 

(8) Dishonesty in the course of employment is an 
example of misconduct. As with other forms of 
misconduct, if the dishonesty is sufficiently 
serious a single act will justify dismissal. In 
Boston Deep Sea Fishing and Ice Co v. Ansell 
(1888) 39 Ch D 339 at 363 Bowen U said:- 

"There may be cases where the breach of 
confidence and good faith towards the master 
would not arise from a simple isolated act, 
but would be founded on the accumulation 
and repetition of such acts, but those classes 
of cases are not cases of fraud at all, they are 
cases of isolated acts which, if they occurred 
singly, would not, in themselves, amount to 
a violation of the confidential relation or 
breach of the faithful service which the 
servant is bound to render. In that class of 
cases it is perfectly proper to consider 
whether on the whole the conduct of the 
servant has been such as to amount to a 
breach of confidence, and if it is not, then the 
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master will not be justified in the dismissal. 
In'such cases you might leave to the jury to 
consider whether there had been such an 
accumulation, or such a repetition of the acts, 
as to give a ground for the determination of 
service; but in cases where the character of 
the isolated act is such as of itself to be 
beyond all dispute a violation of the confi- 
dential relation, and a breach of faith towards 
the master, the rights of the master do not 
depend on the caprice of the jury, or of the 
tribunal which tries the question. Once the 
tribunal has found the fact — has found that 
there is a fraud and breach of faith — then the 
rights of the master to determine the contract 
follow as a matter of law." 

(9) This was an appeal against a discretionary 
decision and the principles in House v. The King 
55 CLR 499, as applied by Kennedy I in 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852, 
are applicable. It is not for this tribunal to 
substitute its decision for that of the tribunal at 
first instance. 

(10) Errors of fact are also alleged on the basis that the 
Commission at first instance made an error in 
accepting the evidence of the respondent's wit- 
nesses as against the evidence of the applicant's 
witnesses. 

(11) The principles are clear that if a judge has not 
misunderstood what a witness was saying or not 
misread a document, but has based his/her 
findings of fact on acceptance of some evidence 
and rejection of other evidence for reasons 
distinctive to the trial process, the scope of 
appellate intervention is circumscribed. 

(12) Where the trial judge has made a finding based 
upon observations that he/she has made of the 
demeanour of witnesses, then an appellate court 
can only interfere with findings of fact based upon 
the acceptance of one witnesses evidence or the 
rejection of another witnesses evidence if it is 
satisfied that the advantage enjoyed by the trial 
judge would not justify the finding that he/she had 
made (see Abalos v. Australian Postal Commis- 
sion (1990) 171 CLR 167 at 178). 

(13) 1 he failure of the tribunal or court at first instance 
to make an express reference to demeanour does 
not mean that observation of witnesses played no 
part in forming the decision to which the tribunal 
or court came (see Arpad Security Agency Pty Ltd 
v. FMWU 69 WAIG 2662 and Jones v. Hyde 
(1989) 63 AUR 349). 

(14) It is therefore necessary to: — 
(a) Identify the particular finding of fact that is 

challenged. 
(b) Determine whether that finding of fact was 

based upon credibility, demeanour and other 
features distinctive to a trial at first instance. 

(c) If it was so based, a determination as to 
whether or not it can be said that a 
comparison of the content of the evidence 
with the finding that was made demonstrates 
that the trial judge has failed to use or has 
misused his/her advantage in seeing the 
witnesses. 

(15) An appellate court or tribunal will be slow to 
overturn a discretionary decision simply on the 
basis of conflicting assessment of matters of 
weight. 

Background to the Appeal. 
The background to the appeal was this. The applicant's 

members complained that they had been unfairly dismissed. 
The four women had all been employed as kitchen hands by 
the respondent. 

Ms F worked on shifts setting up trays for patients, taking 
trays to floors and distributing them, as well as other work. 

She had been employed for at least 14 years and was 
dismissed on 11 June 1991. 

Ms M worked on the same rostered shift as Ms F in the 
tray assembly area. She was dismissed on 6 June 1991 and 
was employed for approximately three years and seven 
months. 

Ms O was involved in salad and vegetable preparations 
for the nuns and the patients. She was dismissed on 6 June 
1991, having been employed for approximately three years 
and nine months. 

In the case of Ms N, she worked in the tray assembly area. 
She was dismissed on 6 June 1991, after five years and five 
months of employment. 

There was dispute as to whether there was a policy of the 
respondent permitting the removal of food from its premises 
by staff. 

The respondent's evidence was that its policies and 
practices were that kitchen staff were permitted to consume 
its food on site without charge, but no food could ever be 
removed from the premises by staff, unless it were unfit for 
use in the hospital. 

That that policy existed, appears and was known in the 
evidence of Garry Russell, the Finance and Services 
Manager (pages 43, 48, 57 and 58 (AB)), Ian John Harris, 
the Catering Supervisor (page 71 (AB)), Jennifer Keats, tray 
assembly, Catering Department (page 110 (AB)), Michael 
Andrew Heslewood, the Chef (pages 128 and 137 (AB)), 
Yvonne Margaret Strachan, Catering (pages 170 and 178 
(AB)), Linda Seinemeier, tray assembly (page 155 (AB)) 
and Susan May Anderson, catering hand (pages 158 and 168 
(AB)). 

It was also the evidence that this was the policy prior to 
9 May 1991. 

All these matters arose because Ms Ealanda Gibney, who 
was in charge of stores, raised with the Catering Manager 
the concerns about the stealing of food and grocery items 
by other employees. Mr Harris spoke about these concerns 
to Mr Russell. 

On 9 May 1991 there was a staff meeting. At that meeting 
staff were informed of the managements belief that food and 
groceries were being stolen from the hospital over a period 
of time. New controls over food were announced. 

After the meeting some kitchen staff gave information 
about what had occurred. They did this voluntarily, and at 
a meeting with Mr Harris and Mr Russell, attended also by 
the applicant's shop steward, Ms Keats. 

As a result, other staff members were approached and 
they too gave information. From this material the respondent 
concluded that the four dismissed employees were guilty of 
misconduct. 

Interviews with them were conducted at which they had 
the opportunity to have the shop steward present. As a result, 
with the exception of Ms F, they were dismissed. After the 
interview with Ms F, further inquiries were made as a result 
of which claims and explanations by Ms F were not 
substantiated and she too was dismissed. 

Seven kitchen employees, including five kitchen hands, 
gave evidence. That evidence, in a number of respects, was 
very important. 

Firstly, they saw the four dismissed employees remove 
food and take groceries from the premises. This was not 
scrap food (see the evidence of Judith May Czichy (page 99 
(AB)), Theresa Cicchillini (page 181 (AB)) and Sheila June 
Rogers (page 247 (AB))). 

Secondly, they volunteered to give this information 
because this was wrong and should be stopped (see the 
evidence of Ms Cicchillini (pages 181 and 195 (AB))). 

There was also evidence which contradicted Ms F's 
evidence that she had paid for certain items. 

Importantly, there was evidence from employee witnesses 
called by the respondent that stealing food from the hospital 
would be seen as serious and could lead to dismissal (see 
the evidence of Ms Czichy (pages 95, 96 and 99 (AB))). 

The case for the appellant involved calling the four 
dismissed employees. 
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All of them, at all times in evidence, and when the 
allegations were brought to their notice, denied them also. 
In short, they denied the specific allegations set out above, 
which were the subject of evidence from co-employees 
called by the respondent. 

Conclusions. 
As to the evidentiary matters, there was a direct collision 

between the evidence of the witnesses for the appellant at 
first instance and those of the respondent. 

In the end, (see page 19 (AB)) the Commission at first 
instance preferred the evidence of the respondent's wit- 
nesses. It found no evidence of animosity in them. Indeed, 
it observed that the situation of giving evidence against 
co-workers who are friends was one of considerable stress 
to them. There are further comments at pages 19-20 (AB). 

This was clearly a matter which depended on credibility. 
It clearly involved observing the demeanour of the wit- 
nesses, as well as considering their evidence. 

In this case, that is what the Commission at first instance 
did. Having done that it made certain findings. 

Nothing appears in the transcript or was submitted to us 
to persuade us that the Commission at first instance erred 
in preferring the evidence of the respondent's witnesses to 
those of the appellant's. 

Further, as the Commission at first instance observed, the 
evidence of the co-workers was damning and not shaken. An 
examination of the transcript corroborates this view. 

In addition, Mr Blackburn, agent for the respondent, took 
us to a number of examples of evidence which revealed this. 

In the circumstances, the Commission at first instance, in 
accepting the evidence of the appellant's witnesses, based 
on their demeanour, did not misuse its advantage. It was, 
therefore, obvious that the Commission did not accept the 
evidence of the appellant's witnesses at first instance. 

No error was demonstrated to us. 
In addition, they were quite clearly not shaken in 

cross-examination. 
Further, the substance of their evidence was clear. 
It was wrong to take food off the premises. It was wrong 

to pilfer or steal. This might merit dismissal. This was well 
known. 

Various of them gave evidence that the four other 
employees took food as alleged. 

There was no policy other than one that food, except 
unusable food, was not permitted to be taken from the 
hospital. 

Having so found, the Commission at first instance was 
entitled to find that, having taken the food as alleged, in 
circumstances where it was well known that it was wrong 
to do so and might well attract the penalty of dismissal, then 
misconduct was established sufficient upon the proper tests 
to warrant summary dismissal (see page 22 (AB) and the 
Commission's reasons). It was open to the Commission to 
find that the employees had repudiated the contract by their 
acts, applying the tests set out at page 10 hereof. 

We would add for ourselves that stealing from one's 
employer will, in most cases, constitute misconduct suffi- 
cient to warrant dismissal. 

The Commission at first instance also considered whether 
an opportunity was given to the four employees to challenge 
the allegations against them. That did occur before the 
hearing. Indeed, there was nothing unfair in the procedure 
involved at all on the evidence before the Commission. 

In the case of Ms F, there was attention paid to statements 
made by her in her defence, and further investigations took 
place which resulted in evidence that her statements had no 
substance in them. If her statements had been borne out that 
too was ascertainable by the same process. 

The Commission at first instance then considered the fact 
that there had been previously no criticism of the work of 
the four employees. 

The Commission took account of Ms N's clashing with 
other employees in the past and took no account of it. 
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The Commission did take account of Ms F's length of 
service (see page 21 (AB)). 

In the third last paragraph of the decision the Commission 
again reiterated that it had considered the respective records 
of service of the employees and their lengths of service. This 
involved, as we imply, consideration of the circumstances 
of each individually. As to the question of the length of time 
which had elapsed between the alleged misconduct and the 
dismissals, that arose because of the fact that the dishonesty 
was not discovered until later. 

Although the Commission did not mention it, it would not 
have been irrelevant (although not essential) to mention that 
the employees had always denied what had occurred, in the 
face of cogent evidence of their misconduct. 

In the circumstances, the Commission held that it should 
not intervene. In the circumstances, too, the Commission 
correctly held that the dishonest acts of the employees were 
not trivial, did deal with all of the dispute before the 
Commission, and the central issue which is whether it 
should intervene. The application asked the Commission to 
make findings that the employer had acted harshly and 
oppressively and reinstate the four employees (see the terms 
of the application at page 5 (AB)). 

It did not specifically hold that the employer's act was not 
harsh, oppressive or unjust (see the Undercliffe Case (op 
cit)). It is sufficiently apparent that that was so. However, 
the use of the precise words of the test might have been 
appropriate. 

There was ample evidence for the Commission at first 
instance to find as it did. There was no error in the exercise 
of the Commission's discretion based on House v. The King 
(op cit). There was no misuse of the Commission's 
advantage in seeing the witnesses and observing their 
demeanour. 

For those reasons, no ground of appeal has been made out 
and the appeal is dismissed. 

Appearances: Ms S Jackson and with her Ms S Mayman 
on behalf of the appellant. 

Mr J Blackburn, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Board of Management, St John of God Hospital, Bunbury. 
No. 1352 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

24 December 1991. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 7th day of November, the 20th day of 
November and the 19th day of December 1991 and having 
heard Ms S Jackson and with her Ms S Mayman on behalf 
of the appellant and Mr J Blackburn, as agent, on behalf of 
the respondent, and the Full Bench having reserved its 
decision on the matter and having determined that reasons 
for decision will be delivered upon a date of which the 
parties will be notified, it is this day, the 24th day of 
December 1991, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Editors Note: Procedural Orders follow. 
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INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Board of Management, St John of God Hospital, Bunbury. 
No. 1352 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

11 October 1991. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 11th day of October 1991, and the 
appellant having by letter dated the 4th day of October 1991 
requested an adjournment of the appeal, and the respondent 
having by letter dated the 8th day of October 1991 consented 
to the adjournment, and both parties having consented in 
writing to waive their rights to speak to the Minutes of 
Proposed Order, and both letters being filed herein, it is this 
day, the 11th day of October 1991, ordered by consent that 
the appeal be adjourned. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Board of Management, St John of God Hospital, Bunbury. 
No. 1352 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

15 November 1991. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 7th day of November 1991 and having heard 
Ms S Jackson and with her Ms S Mayman on behalf of the 
appellant and Mr J Blackburn on behalf of the respondent, 
and the parties having consented to the appeal being 
adjourned, it is this day, the 15th day of November 1991, 
ordered that the appeal be adjourned to 9.30 am on 
Wednesday, the 20th day of November 1991. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stamco Pty Ltd 

and 
The Shop, Distributive and Allied Employees* Association 

of Western Australia. 
No. 453 of 1992. 

and 
Woolworths Supermarkets and Others 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 454 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER C.B. PARKS. 

8 May 1992. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Parks C and myself. This was an application by the 
appellants in these two matters which were heard jointly by 
us to expedite the hearing. 

Mr L A Jackson QC sought leave to appear with Mrs P 
E Scott for the appellants in this matter. 

Mr T M Bishop, who appeared as agent for the 
respondents, objected. 

In the end, although there was the possibility of questions 
of law being raised, we did not take the view, having regard 
to s.26(l)(b) and s.31(4) of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"), that the 
application, namely the application to expedite the hearing 
of a matter, required Counsel, particularly senior Counsel. 

Further, Mrs Scott, an experienced advocate, was present 
and able to represent the appellants. 

We therefore declined to give leave to Mr Jackson to 
appear, and this was the unanimous decision of the Full 
Bench. 

Procedures for expediting the hearing which stem from 
s.27(l)(v) of the Act were referred to in FLAIEU v. 
Burswood Resort (Management) Ltd 72 WAIG 212 where 
specific reference is made to the procedures relating to 
applications for expedition of hearings. 

This means that matters should, in the normal course of 
events, be listed, in turn, upon receipt of an appeal lodged 
in accordance with the Regulations, and which otherwise 
complies with the Regulations. 

In order to establish that a matter should be heard "out 
of its turn" (which expedition of a hearing is), as it were, 
it will be necessary for the appellants to establish that the 
interests of justice are served by this occurring. 

In this case, the orders upon these applications were made 
on 31 March 1992. The orders dismiss applications to vary 
clause 14. — Holidays of The Shop and Warehouse (Whole- 
sale and Retail Establishments) Award 1977 (hereinafter 
referred to as "the award"). 

The claim was to insert at the beginning of subclause 
(l)(b) the words "Except as provided in subclause (c)" and 
insert a new subclause (l)(c) in the following terms: — 

"(c) Provided that when Anzac Day falls on a Saturday 
such Saturday shall be a holiday without deduc- 
tion of pay and the next succeeding Monday shall 
not be a holiday." 

The grounds accompanying the claim were in the 
following terms: — 

"In 1992 Anzac Day, April 25, falls on a Saturday 
and the Public and Bank Holidays Act provides that 
where Anzac Day falls on a Saturday, both Saturday 
and the next following Monday are public holidays. 

The Retail Trading Hours Act provides that general 
retail shops are to remain closed on each public 
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holiday. Thus general retail shops, being the bulk of the 
Retail Industry, would lose two trading days in that 
time. 

The Minister for Consumer Affairs has addressed 
this costly and counterproductive situation and as a 
result general retail shops will be permitted to trade on 
the public holiday Monday 27 April. 

The existing provisions of the Shop and Warehouse 
(Wholesale and Retail Establishments) Award require 
that when Anzac Day falls on a Saturday the next 
succeeding Monday shall be a holiday without deduc- 
tion of pay and the day for which it is substituted shall 
not be a holiday. 

The combined effects of the Monday 27 April 
trading amendment and the Award are that general 
retailers are required to close their shops on Saturday 
and re-roster hours normally rostered to be worked on 
that day and trade as normal on Monday but allow 
employees this day as a holiday without deduction of 
pay or pay public holiday penalty rates. 

By amending the Award to ensure that Anzac Day 
is observed only on Saturday this application seeks to 
ensure that the vast majority of employees within the 
industry who normally work on Saturday will be 
entitled to a public holiday without loss of pay on the 
day on which Anzac Day falls and not to have to have 
their hours re-rostered to other unproductive and 
perhaps inconvenient times. 

Employees covered by the Award would not be 
disadvantaged in that: 

(a) Employees normally rostered to work on a 
Saturday would enjoy a public holiday 
without loss of pay; 

(b) Employees who normally work Monday to 
Friday and for whom Saturday is a rostered 
day off could have that day compensated for 
in accordance with the 3 options contained in 
Clause 9 Part I 10." 

The matter was listed by the Chief Commissioner for 
hearing on 5 June 1992 by a direction dated 10 April 1992. 

There is a special expedited proceedings list in the 
Supreme Court to which cases might be admitted under 
order 31A rule 2. In the context of that rule, the following 
considerations are held to be relevant. 

Delay will be a significant factor to be weighed in 
applications to enter the expedited list and the court will be 
slow to order expedition when an applicant has failed to 
prosecute his action diligently. 

Parties who have not taken the trouble to move 
expeditiously, when they should have done so, cannot 
expect to have their cases heard more speedily than other 
litigants, unless special circumstances are shown. 

An applicant's unjustified delay in prosecuting an action 
is strong evidence that the matter does not require expedition 
(see Rothwells Ltd (In Liquidation) v. Peng (1990) 1 WAR 
380). 

There were affidavits filed by Pamela Elizabeth Scott on 
behalf of the appellants and Thomas Mark Bishop on behalf 
of the respondents in this matter. 

Mrs Scott, referring to the affidavits, made a number of 
submissions. 

The basis, she submitted, upon which employers had been 
operating since 1987 when Anzac Day fell on a Saturday 
was an undertaking by Mr Dowding, the then Minister, that 
the Government of the day would resolve "problems" 
associated with Anzac Day falling on a Saturday. The last 
time this occurred was 1987 and a working party was then 
set up to consider this matter. 

There was reference by Mrs Scott to various negotiations 
and to the reliance by employers upon proposed legislative 
action. As a result, and in the absence of action which was 
expected to be taken not being taken, so the submission 
went, the appellants made application to the Commission in 
February 1992. Thus, it was submitted, there was no 
avoidable delay on the part of the appellants. 

A chronology of events (exhibit 1) was tendered to 
support these submissions. 

It was submitted to us that the decision appealed against, 
having issued on 31 March 1992, and the notices of appeal 
having been filed seven days later, there has been no delay. 

The submission then was that if the appeal were not heard 
before Anzac Day, then the appellants will effectively lose 
the benefits that any appeal might bring. They will be 
prejudiced in that Anzac Day will not fall on a Saturday for 
another seven years. 

At that time, too, so it was submitted, the Minister may, 
in any event, not grant an exemption allowing them to trade 
on that Monday again. 

Thus, too, whilst employers have already had to make 
arrangements in respect of the rostering of staff for that 
weekend, because of the requirements of the award, they 
would be penalised, it was submitted, in terms of the penalty 
payments they would be paying, on the Monday. These 
would not be able to be "retrieved" by them should the 
appeal not be heard and determined before the weekend 
commencing 25 April 1992. 

Further, if these matters were not heard before 24 April 
1992, the appellants would effectively lose their right of 
appeal. 

There were 423 other respondents and an application was 
made for substituted service upon them. 

In reply Mr Bishop submitted that negotiations which had 
occurred since 1987 in relation to the terms of the award, 
including the public holidays clause, took no account of 
these matters when there was every opportunity for it to be 
raised and negotiated. 

He also submitted that the employers chose to address the 
issue in another forum, namely the Tripartite Labour 
Consultative Council, and, when matters were not fruitfully 
resolved there, the employers did nothing from February/ 
March 1991 until their application was lodged in February 
1992. It was then heard by consent of the respondent union 
as an expedited matter. 

It was submitted that there were tens of thousands of 
people employed in the retail industry, as well as consumers 
who were effected by these matters. 

We were required to have regard to s.26(l)(a), (c) and (d) 
of the Act, in particular. 

It is noteworthy that this application is brought by two 
retailers out of over 400. The others have not applied. That 
does not say anything about the merit of the appeal, but 
something about how many employers are effected by the 
application to expedite the hearing. The same can be 
observed about employees who are employed by the over 
400 employers. 

Something was made of delay. That, on its own, in this 
case, would not be fatal to the application, but taken with 
other factors it may be. 

One consideration is whether the equity, good conscience 
and substantial merits of the matter require the application 
to be expedited. In that context, the rights of those parties 
whose appeals are already listed, and whether this appeal 
should take precedence over them, is of some importance. 

In addition, the crucial question of whether, if the appeal 
is not expedited, the appellants will lose their right of appeal, 
is also important. 

In fact, there seems to have been a degree of unnecessary 
delay in having this matter resolved in the course of award 
variation negotiations. 

In addition, we are not persuaded that the refusal by us 
of the application to expedite the hearing of this matter 
deprives the appellants of their right of appeal. We say that 
because nothing was said to establish to us, in any detail, 
that any moneys which might in the end be found to have 
been paid to employees when they should not have been paid 
could not be recovered. True it is that difficulty might arise 
in practical terms in the case of genuine casual employees 
who are employed once and do not return. True it might be 
in the case of some employees who might terminate their 
employment or have it terminated in the interim. 
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However, in the case of employees who are "perma- 
nently" or "consistently" employed by one employer, 
those moneys overpaid would be more conveniently 
recoverable, and, as a matter of law, would be so recoverable 
were the appeal upheld. Thus to say that the appellants are 
deprived of their right of appeal is not, in the circumstances, 
a valid statement. 

In addition, there is the delay and the ability to remedy 
this matter which was open to the appellants some time ago. 

Further, the appellants represent some employers only of 
many in the industry. The same observation can be made of 
their employees. 

In all of those circumstances, we are not satisfied, as the 
appellants are required to satisfy us, that the application to 
expedite the hearing of the appeal should be granted and it 
is dismissed. 

As to the application for substituted service, the sheer 
numbers of respondents, over 400, necessitated us making 
the order which we did. 

FIELDING C: The background to these applications has 
been set out in the reasons for decision of the President and 
Parks C. 

Applications of the kind now in question largely involve 
a matter of balancing the convenience of one party against 
any inconvenience to the other. In the final analysis I 
consider the balance falls in favour of granting the 
Appellants the expedited hearing they seek. 

The application out of which the appeals arose only 
sought to change the Award in cases where Anzac Day falls 
on a Saturday, an occurrence which will not occur after this 
year for another six years. The original application was 
brought with this year's calendar in mind and if the appeals 
are to be worthwhile, it seems to me it ought to be disposed 
of prior to 24 April this year. Until the appeals are disposed 
of there will be a degree of uncertainty about the rate of pay 
for those who are employed to work on Monday, 27 April, 
which is undesirable both for the employees concerned and 
for the employers. 

In my view, not to grant the applications for an expedited 
hearing effectively denies the Appellants whatever benefit 
their appeals might bring. It is theoretically possible for the 
Appellants to derive the fruits of their appeals should they 
be successful, by recovering any overpaid moneys from their 
respective employees. I very much doubt that it would be 
practical for the Appellants to recover such moneys from all 
affected employees and, in any event, the employees could 
be forgiven for feeling somewhat aggrieved by that process. 

Although, as the Respondents argued, the calendar is not 
new and was known, or ought to have been known to the 
Appellants for quite some time, the contention that the 
Appellants might have acted sooner to avoid the embarrass- 
ment they now face pays insufficient regard to the statutory 
limits against retail trading on public holidays. At least for 
the Appellants concerned with the applications now before 
the Full Bench, unless and until the Minister authorised 
trading on the Monday holiday, there was little or no point 
in bringing the original claim because the Retail Trading 
Hours Act 1987 requires a general retail shop to remain 
closed on each public holiday. By force of the Second 
Schedule to the Public and Bank Holidays Act 1972, when 
Anzac Day falls on a Saturday or Sunday both that day and 
the next following Monday is a public holiday. Although 
section 3 of the lastmentioned Act in effect permits an award 
of the Commission to vary the holidays prescribed by that 
Act for purposes of the award it does not do so for purposes 
of the Retail Trading Hours Act 1987. It would therefore 
have been academic to have allowed the original claim if 
trading was forbidden on the Monday holiday as would have 
been the case but for the Minister's decision to allow trading 
on that day. The chances of the Appellants persuading the 
Commission to amend the Award in the way sought could 
reasonably have been considered to be more remote than 
they apparently were on the occasion complained of had the 
Appellant been forced to rely upon academic considerations. 
Any merit the applications have depends to a large degree 
on the right to trade generally on Monday, 27 April. That 
right, in turn, depended upon the relevant Minister making 

the necessary order under the Retail Trading Hours Act 1987 
to permit general trading on that day. Once the Minister 
made her decision to allow trading on that day, it cannot be 
said that the Appellants in the applications now before the 
Full Bench were guilty of any delay. 

The fact that of the six appeals lodged against the original 
decision of the Commission only two are the subject of an 
application for an expedited hearing is a matter which 
warrants consideration in this context. It is said that if the 
hearing of these two appeals were to be expedited, it is likely 
that the Appellants in the other appeals would consent to 
having their appeals heard at the same time. Whether or not 
that is the case it does not seem just or equitable that if a 
rational case exists to expedite the hearing of some of the 
appeals, an expedited hearing should be denied to the 
relevant Appellants because others have not shown the same 
concern to have their appeals expedited. While the position 
in respect of the other appeals is a relevant consideration, 
particularly from the point of view of convenience for the 
Commission, it ought not be an overriding factor where a 
rational basis exists for expediting the remaining appeals. 

It is common ground that most of the parties to the 
original proceedings before the Commission have not yet 
been served with the Notice of Appeal and associated papers 
as they are entitled to be. That is primarily because the 
Award names a vast number of employers as respondents 
who by force of sections 29A and 29B of the Industrial 
Relations Act 1979 are deemed to be parties to proceedings, 
those parties are exclusively employers and it is unlikely that 
those who have not already instituted appeals would be 
adversely affected by any decision to expedite the appeals 
now in question. Indeed, on the arguments advanced by all 
parties to the present applications before the Full Bench, it 
is unlikely that they would have an interest in the appeals 
which could not be satisfied by a public notice informing 
them of the expedited date of hearing and inviting them to 
be present to make submissions on that day. 

For the foregoing reasons I would allow the present 
applications. 

Appearances: Mrs P E Scott on behalf of the appellants. 
Mr T M Bishop on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stamco Pty Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 453 of 1992. 

and 
Woolworths Supermarkets and Others 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 454 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER C.B. PARKS. 

16 April 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 16th day of April 1992 and having heard Mrs 
P E Scott on behalf of the appellants and Mr T M Bishop 
on behalf of the respondent, and the Full Bench having 
determined that reasons for decision will issue at a future 
date, it is this day, the 16th day of April 1992, ordered: — 

(1) That the application to expedite the hearing of 
appeal Nos 453 and 454 of 1992 herein be and is 
hereby dismissed. 
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(2) That the abovenamed appellants be and are hereby 
exempted from the operation of regulation 29(4) 
and (12) of the Industrial Relations Commission 
Regulations 1985, insofar as it is hereinafter 
provided. 

(3) That the said appellants are ordered to effect 
substituted service upon all parties whom the 
appellant is required to serve of the notices of 
appeal herein and the appeal books herein by 
inserting a notice placed in "The West Austra- 
lian" newspaper on a date, at a time and in a form 
to be arranged with and approved by the Registrar, 
provided that the same shall specify the manner 
in which and place at which copies of the notices 
of appeal and of the appeal books herein may be 
obtained. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Appeals against decision of 
Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Como Investments Pty Ltd 

and 
Graham McCorry. 
No 1133 of 1990. 

BEFORE THE FULL BENCH. 
THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 
COMMISSIONER R N GEORGE. 

5 May 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This matter was referred back to the Full Bench 
by the Industrial Appeal Court to consider further matters. 

We heard further argument from Counsel and Mr R I 
Viner QC took us to the reasons for judgment of Anderson 
J, with which Franklyn and Owen JJ agreed, in which His 
Honour referred to various matters. These included, accord- 
ing to Mr Viner, three findings which His Honour said had 
to be made of which two are relevant for the purposes of 
dealing with the matter remitted to us. 

The first, Mr Viner submitted, was that the payments to 
which Ms Burr was entitled to from time to time during the 
period specified in the complaints were the amounts 
specified in the complaints or some other amounts. 

The second necessary finding was that the amounts 
actually paid to Ms Burr in those periods were the amounts 
particularised or not more than those amounts. 

In other words, there had to be a finding as to the amounts 
that Ms Burr was actually paid and whether those amounts 
were the amounts as particularised, or, and we emphasise, 
not more than those amounts. 

Otherwise, of course, the complaints as particularised 
were not substantiated on the evidence. 

Mr Viner therefore referred us to the case of Ray v. 
Rodano (1967) AM NSW 471 to which we will refer 
hereinafter. 

There was a paucity of evidence, in particular detailed 
evidence as to the hours that the employee worked and what 
her entitlement would be on those hours and what amounts 
she received. 

His Worship at page 107 of the transcript had left Counsel 
to agree whether the underpayment of moneys claimed was 
correct. His Worship therefore, it was submitted, made no 
findings on the evidence as to that essential element. 

No further evidence was sought to be adduced, it was 
submitted. Thus, it was submitted that there is no further 
opportunity available for that deficiency to be made up. 

Not only, on Mr Viner's submission, did the Industrial 
Magistrate not make the findings, but further, it was 
submitted, there was no sufficient evidence upon which he 
could make them. 

Mr Viner submitted that there had to be evidence on a 
week by week basis of the hours worked or of the hours 
worked on a weekend by weekend basis. He therefore 
submitted that there is no direct evidence as to the annual 
leave entitlement and payment and no evidence as to when 
and how many meal breaks the employee, Ms Burr, did or 
did not have. 

What the evidence was, it was submitted, was that a total 
wage was paid to the employee by way of two components, 
one being cash in hand plus tax, so that was the basis upon 
which the employees received their weekly remuneration. 

Therefore the value of tax payable has to be taken into 
account to ascertain the gross wage paid week by week 
against the gross wage and allowances payable. In that 
connection, as we have said, Mr Viner referred us to Ray 
v. Rodano (op cit). 

The evidence, it was submitted, was that Ms Burr (see 
pages 147-148 of the appeal book (hereinafter referred to as 
"AB"), volume 2, in the Industrial Appeal Court) was 
receiving varying amounts of cash in hand rising as high as 
$400 and $525 plus tax. 

The submission was then that if the appellant, having 
brought out that there was not a consistent singular week by 
week payment, but that Ms Burr's pay packet contained 
varying amounts of remuneration weekly, according to work 
done, then, in the absence of evidence to the contrary, the 
complainant's case was made out. 

Mr Cock (of Counsel) made a number of submissions in 
reply. 

Firstly, he submitted that it was not sufficient to point to 
a couple of particulars and suggest that there is a basis for 
some inconsistency with the sworn testimony of the 
complainant. 

He submitted that Ms Burr's evidence was that she, at all 
material times, worked for $50 per shift, and that to establish 
that she worked a week and earned $350 did not establish 
that the particulars which her evidence supported were false. 
The only reliable evidence of the time worked by the 
complainant came from her own lips, and the Industrial 
Magistrate accepted her as a witness of the truth. There was 
also evidence from the time card (exhibit F). 

We were taken to pages 62-63 (AB), volume 1, in the 
Industrial Appeal Court. There, for example, Mr Cock 
submitted that there were 68 weeks shown and a total 
amount claimed. 

At page 70 (AB), volume 1, in the Industrial Appeal 
Court, there is a schedule going through from 8 February to 
14 February 1988. The starting time there specified is 1700 
which is the starting time on exhibit F. Thus, he submitted, 
exhibit F was in compliance with the particulars and 
supports the particulars. It does not impugn them. 

All of Ms Burr's evidence was independent testimony of 
the validity of the figures (see page 147 (AB), volume 2, in 
the Industrial Appeal Court). 

There was never any suggestion that Ms Burr received 
more than $50 per shift. The only evidence in conflict was 
Mr Bevacqua's, and he was disbelieved. 

The clause 9 particulars were ruled by Mr Michelidcs 
(Industrial Magistrate) to be satisfactory as they stood. 

Ms Burr's evidence was unequivocal that she was paid 
$50 per shift. 

The Restaurant, Tearoom and Catering Workers' Award 
1979, No 48 of 1978 (hereinafter referred to as "the 
award"), provides for a five day week and the sixth day is 
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always taken at overtime rates so that the complaints of 
breach of clause 10 of the award is made out and for the sixth 
shift Ms Burr should have been paid overtime rates when 
she was only paid $50 (see page 51 (AB), volume 1, in the 
Industrial Appeal Court). 

Holiday pay alleged not to have been paid, contrary to 
clause 18, was the subject of material at volume 2, page 139 
(AB), in the Industrial Appeal Court. For two weeks 
holidays Ms Burr was paid $250 per week. She received a 
total of $1100, including $500 holiday pay and an amount 
of $600 post termination pay. There was no evidence of 
$1100 being due and Ms Burr proved less than that as being 
due. 

The law in these matters is set out in the judgment of the 
Full Court of the Federal Court, a unanimous judgment, 
wherein it approved what Sheldon J who was in the minority 
said in Ray v. Rodano (op cit) (see Poletti v. Ecob 91 ALR 
381 at 391-394). 

In Poletti v. Ecob (op cit) Their Honours referred at page 
393 to the two situations dealt with by Sheldon J in Ray v. 
Rodano (op cit) which were approved by the majority of the 
Industrial Commission of New South Wales in Court 
Session in Pacific Publications Pty Ltd v. Coutlon (1983) 4 
IR 416. They did not approve of the decision of the majority 
in Ray v. Rodano (op cit). 

In Poletti v. Ecob (op cit) at page 393 the Full Court of 
the Federal Court applied those views as follows: — 

"The first situation is that in which the parties to a 
contract of employment have agreed that a sum or sums 
of money will be paid and received for specific 
purposes, over and above or extraneous to award 
entitlements. In that situation, the contract between the 
parties prevents the employer afterwards claiming that 
payments made pursuant to the contractual obligation 
can be relied on in satisfaction of award entitlements 
arising outside the agreed purpose of the payments. The 
second situation is that in which there are outstanding 
award entitlements, and a sum of money is paid by the 
employer to the employee. If that sum is designated by 
the employer as being for a purpose other than the 
satisfaction of the award entitlements, the employer 
cannot afterwards claim to have satisfied the award 
entitlements by means of the payment. The former 
situation is a question of contract. The latter situation 
is an application of the common law rules governing 
payments by a debtor to a creditor. In the absence of 
a contractual obligation to pay and apply moneys to a 
particular obligation, where a debtor has more than one 
obligation to a creditor, it is open to the debtor, either 
before or at the time of making a payment, to 
appropriate it to a particular obligation. If no such 
appropriation is made, then the creditor may apply the 
payment to whichever obligation or obligations he or 
she wishes: see Halsbury's Laws of England 4th ed, vol 
9, paras 505 and 506." 

We were referred to the what Anderson J said in his 
judgment in this matter. 

One task as directed by the Industrial Appeal Court is to 
hear and determine further, according to law, the matters 
which we are required to hear and determine. 

It is true that the Full Bench at first instance heard and 
determined this matter, as His Honour said, on the basis that 
no orders had been made as to underpayment. 

Regrettably, there was no evidence of any such orders 
having been made in the appeal books before the Full Bench, 
distinct from the appeal books before the Industrial Appeal 
Court. In those appeal books details of His Worship's orders 
were included. However, as will be seen from the appeal 
books before the Full Bench (pages 6, 43, 57, 64 and 70), 
those portions of the complaint and summons which 
normally would bear the entries of His Worship's orders are 
blank. The only record before us was contained in the 
transcript of proceedings as His Honour observed. There- 
fore, no findings of underpayment, the subject of any of the 
complaints, were apparent to us and no orders appeared to 
have been made relating to the same. 

His Honour, Anderson J, observed that no findings of 
underpayment, the subject of any of these complaints, could 
be made without findings as to what the payments were to 
which Ms Burr was entitled from time to time during the 
period specified in the complaints and what amounts 
actually had been paid to her in those periods. 

What Their Honours therefore said that they were doing 
was to give the Full Bench another opportunity to examine 
the evidence and to subject the decision at first instance to 
proper analysis in the light of that evidence. 

We now turn to the complaints made in relation to 
breaches of the award concerning Hillary Janette Burr. 

Complaint No 168 of 1988 alleges that between 20 
October 1986 at 20 February 1988 the defendant failed to 
pay Hillary Janette Burr additional rates pursuant to clause 
9 of the award as of those dates. 

The particulars allege that the award provides that an 
employee shall be entitled to an additional payment of 50 
cents per hour or part thereof (85 cents after 20 September 
1987) for all ordinary hours worked between 7.00 pm and 
7.00 am Monday to Friday, with a minimum payment of 
$1.00 ($1.70 after 20 September 1987), and shall be paid at 
the rate of time and one half for all ordinary hours worked 
on weekends. 

The particulars claimed for work after 7.00 pm Monday 
to Friday from 26 October 1986 to 21 February 1988 and 
for weekend work from 26 October 1986 to 14 February 
1988. 

The outstanding entitlements claimed are for work after 
7.00 pm Monday to Friday, 1128 hours at 50 cents and 396 
hours at 85 cents, making a total of $900.60. 

For weekend work the amount claimed is $1736.31 made 
up of 16 hours, 152 hours, 352 hours and 16 hours multiplied 
by 50% multiplied by $6.3375, $6.4825, $6.7325 and 
$6.8825 respectively. 

Complaint No 169 of 1988 alleges that between 20 
October 1986 and 20 February 1988 the defendant failed to 
pay Hillary Janette Burr overtime pursuant to clause 10 of 
the award as of the said dates. 

The particulars allege that the award provides that an 
employee shall be paid at the rate of time and one half for 
the first four hours and double time thereafter (Monday to 
Friday and before 12.00 noon on Saturday) for all work 
outside the daily spread of 11 hours, or in excess of eight 
hours per day, or in excess of 40 hours per week. The award 
further provides that all overtime worked on Saturday after 
12.00 noon, on Sundays or on a rostered day off, shall be 
paid for at the rate of double time. 

During the period 20 October 1986 to 20 February 1988 
it is alleged in the particulars that Ms Burr worked on the 
days and dates shown in columns 1 and 2 of the schedule, 
between the hours shown in columns 3 and 4, for the total 
number of hours worked per day and week as shown in 
column 5, of which the overtime hours were as shown in 
columns 6 and 7. It was said that Ms Burr was paid the 
amount of overtime less than she was entitled to. 

The total amount claimed is $7991.67. The period 
involved is from 26 October 1986 to 21 February 1988. The 
claim is for double time and time and one half respectively. 

The schedule sets out the precise details of it. 
Complaint No 170 of 1988 alleges that the defendant 

failed to pay Hillary Janette Burr meal breaks pursuant to 
clause 13 of the award between 20 October 1986 and 20 
February 1988. 

The particulars allege the rate of pay, but in particular 
allege that the award provides that an employee shall be 
entitled to a meal break of not less than 30 minutes after not 
more than five hours work and where the meal break is not 
given, such break shall be treated as time worked and the 
worker shall be paid 50% of the applicable hourly rate until 
such time as a meal break is given. 

The claim is, according to the particulars, that from 26 
October 1986 to 21 February 1988 there was an entitlement 
to a total of 36 hours multiplied by 50% multiplied by 
$6.3375, 342 hours multiplied by 50% multiplied by 



1284 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

$6.4825, 818.50 hours multiplied by 50% multiplied by 
$6.7325. 

Complaint No 171 of 1988 alleges that the defendant 
failed to pay Hillary Janette Burr for work on public 
holidays pursuant to clause 17 of the award between 20 
October 1986 to 20 February 1988. 

The particulars allege that the award provides that an 
employee required to work on a public holiday shall be paid 
at the rate of double time. The amount claimed for the period 
25 December 1986 to 1 January 1988 for various public 
holidays is $992.28. 

Complaint No 172 of 1988 alleges that the defendant 
failed to grant annual leave to Hillary Janette Burr pursuant 
to clause 18 of the award. 

The particulars allege that the award provides that an 
employee shall be entitled to four weeks annual leave with 
ordinary wages plus a loading of 17.5%, and it is alleged that 
$165.71 is owing. 

Complaint No 174 of 1988 alleges that the defendant 
failed to pay Hillary Janette Burr wages pursuant to clause 
21 of the award. 

The particulars allege that a full time cashier should be 
paid not less than $253.50 per week (and different amounts 
to take account of increases) for 40 ordinary hours each 
week. 

It is alleged that during the period 20 October 1986 to 20 
February 1988 Ms Burr worked on the days and dates set 
out in the schedule to the particulars and was entitled to be 
paid the weekly wage claimed. 

The particulars allege that from 26 October 1986 to 21 
February 1988 Ms Burr was paid $250 per week. 

It is necessary to consider whether the evidence estab- 
lishes the allegations in the particulars. 

His Worship did not accept Mr Bevacqua's evidence at 
first instance and appears to have accepted Ms Burr's 
evidence. That is not an opinion we were inclined to 
overrule. 

What then did Ms Burr say? Her evidence commences at 
page 293 (AB), volume 4, before the Full Bench. 

She commenced to work for the appellant on 26 October 
1986. Most of the time she was at the Le Mirage Restaurant 
from 5.00 pm to around 2.00 am (see page 296 (AB), volume 
4, before the Full Bench). She worked six days a week with 
Thursdays off. She punched time cards. She was the last 
person to leave the premises and was paid $50 per shift, a 
rate which did not alter during her period of employment, 
except for the last few weeks. 

Most of the time there was no such thing as a meal break. 
If she asked for a meal break she was given five minutes off, 
but would still have to watch the till (see page 299 (AB), 
volume 4, before the Full Bench). This was always the case 
(see page 300 (AB), volume 4, before the Full Bench). On 
no occasion was she given a half hour meal break (see page 
300 (AB), volume 4, before the Full Bench). 

Some times she would work on Thursdays as well as the 
other six days. If she worked Thursdays, she would not get 
another day off. However, if she worked eight hours in full, 
she would receive another $50 per shift, but not if she 
worked three, four or five hours on the extra day. 

She took two weeks leave in October 1987 for which she 
received $500. 

When she was paid $50 per shift she knew nothing of the 
tax position. 

She worked public holidays. There was one Boxing Day 
and one Australia Day which she did not work. Boxing Day 
1988 and an Australia Day, the date of which she cannot 
remember. Save for those she worked every other public 
holiday (see page 302 (AB), volume 4, before the Full 
Bench). She was paid nothing extra for working public 
holidays, only $50 per shift. 

If she worked seven days a week, a full eight hours, she 
was paid $50 per day. 

She said that she clocked in every day. Generally she 
would leave late. 

On most occasions she ate at a cafe in Lake Street after 
work. Some nights she did not eat. Some nights she ate at 
the Le Mirage. 

She was not shaken on being given only a five minute 
meal break (see page 317 (AB), volume 4, before the Full 
Bench). 

Generally she got $300 in her pay packet at the rate of 
$50 cash per shift. From time to time she got more than $300 
if she worked an extra day or if she worked a double shift 
and worked eight hours extra (see page 322 (AB), volume 
4, before the Full Bench). This was not by agreement. "It 
was just done", and she accepted it. She made no complaint 
to Mr Bevacqua because "I didn't know any different". 

She did complain once that she was paid $250 instead of 
$300 per week when she went on holidays. 

The basis of her employment was that she would receive 
a certain amount of money in her pay packet and the 
employer would pay her tax instalments. She understood 
that she would get $50 cash per shift net in her pay packet. 

She did not agree that exhibit 2 showed what she was paid 
(see pages 329-330 (AB), volume 4, before the Full Bench). 

For the week 18 May to 23 May 1987 she said that it was 
possible that she worked a sixth shift at the Pasta Place 
which was owned by Mr Bevacqua. 

At different times she did receive more than $300 in her 
pay packet for extra shifts. She always worked six shifts. 
Sometimes she received $350 if she worked an extra shift. 
It is possible that she received an amount as high as $400 
and $525. 

His Worship's duty was to determine whether it was more 
probable than not that the amount claimed in the particulars 
and schedule were not paid. 

It is quite clear that Ms Burr, on the evidence, worked 
generally six days a week for which she was paid $50 per 
shift. 

She did not pay tax. However, the arrangement was that 
this would be paid by her employer, as she agreed. 

On occasions, which she was unable to enumerate, when 
she worked extra, she was paid more than $350. 

The claim is that she worked after 7.00 pm Monday to 
Friday and was not paid. She worked every day (ie six days 
a week), except Thursdays. Sometimes she worked on 
Thursdays. She was paid $50 per shift. For an eight hour 
shift she was, during the period concerned, entitled to be 
paid an amount ranging from $253.50 per week at $6,375 
per hour which was increased during the period 20 October 
1986 to 20 February 1988 when the amount was $275.30 per 
week at $6.8825 per hour. 

If she were paid for six shifts at $50 per shift that would 
be $300 gross per week. If she were paid for five shifts at 
$50 per shift that would be $250 per week gross. 

On top of that the evidence was that she worked six days 
a week from 5.00 pm to 2.00 am approximately (ie in excess 
of eight hours per day). That means that she worked from 
7.00 pm to 1.00 am four days a week at least. She also 
worked on each day of the weekend. Therefore, she was 
entitled to an additional payment of 50 cents per hour for 
all ordinary hours worked between 7.00 pm and 7.00 am 
until 20 September 1987, when she was entitled to 85 cents 
per hour for 68 weeks. That would be payable at the rate of 
42 hours at 50 cents, then at 85 cents per hour. 

At the weekends she would be entitled to time and a half 
for the 18 hours which she normally worked. 

The question is whether, having regard to her admissions, 
that on some occasions (unspecified) she received more, 
and, upon her admission, that what she was paid was net 
after tax, it can be said that the amounts claimed can, on the 
balance of probabilities, be proven. 

Without more precise evidence as to what she received 
and what was due on a weekly basis, it is not possible to find 
the figures alleged as underpayments as a fact, on the 
balance of probabilities. 

For those reasons, the same conclusion must be reached 
in relation to all the claims made. 



In the absence of applications to amend the complaints 
at first instance, every ingredient of the complaints is not 
established (ie the figures for underpayment alleged). Put 
another way, and applying what Anderson J said (see page 
9 of the decision of the Industrial Appeal Court (No 2 of 
1991) (unreported), the applicant did not establish that the 
payments to which Ms Burr was entitled from time to time 
during the periods specified in the complaints were the 
amounts specified in the complaints. 

Secondly, it was not established that the amounts actually 
paid to her in the periods alleged were the amounts 
particularised, or not more than those amounts. 

As His Honour, Anderson J, observed, very little evidence 
was led on these matters. 

For those reasons the appeal will be upheld and the 
decision of the Industrial Magistrate given on the 15th June, 
1990 be quashed. 

Order accordingly 
Appearances: Mr R I Viner QC and with him Mr E W 

Nielsen (of Counsel) for the appellant. 
Mr R E Cock (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Como Investments Pty Ltd 

and 
Graham McCorry. 
No 1133 of 1990. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER R N GEORGE. 

5 May 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 18th day of November 1991 and having heard 
Mr R I Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the appellant and Mr R E Cock (of Counsel) 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter and reasons for decision 
being delivered on the 5th day of May 1992 wherein it was 
found that the appeal should be upheld, it is this day, the 5th 
day of May 1992, ordered that the appeal herein be upheld 
and the decision of the Industrial Magistrate made on the 
15th day of June 1990 quashed. 
By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Como Investments Pty Ltd 

and 
G McCorry. 

No 1133 of 1990. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 
COMMISSIONER R N GEORGE. 

7 November 1991. 
Order. 

This matter having been due to come on for hearing before 
the Full Bench on the 4th day of November 1991 and the 
appellant and respondent having by minute of proposed 

consent order dated the 31st day of October 1991 sought 
leave to have this matter adjourned sine die, and the said 
minute of proposed consent order having been filed herein, 
it is this day, the 7th day of November 1991, ordered by 
consent that the appeal be adjourned sine die. 
By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Infrapulse Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. 1697 of 1991. 

BEFORE THE FULL BENCH, 
HIS HONOUR THE PRESIDENT P.J. SHARKEY, 

COMMISSIONER S.A. KENNEDY, 
COMMISSIONER C.B. PARKS. 

5 June 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal against the decision of the 
learned Industrial Magistrate made on 10 October 1991 in 
relation to 77 complaints. 

The appeal was properly brought pursuant to s.84 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

His Worship had before him complaint Nos 91, 92 and 
93 of 1991. These were complaints brought pursuant to the 
Metal Trades (General) Award No 13 of 1965 (hereinafter 
referred to as "the award"). 

Complaint No 91 of 1991 alleged that the defendant failed 
to pay his employee, Krzysztof Nesteruk, an electrical 
licence allowance for the week ending 19 April 1989 and 
the sum of which is $12.10, and claiming further amounts 
alleged not to have been paid to a total of $314.60 for the 
period 17 April 1989 to 11 October 1989, contrary to clause 
18(22) of the award. 

Complaint No 92 of 1991 alleged in relation to the same 
award that there was a breach of clause 32 in that the 
defendant failed to pay his employee, Krzysztof Nesteruk, 
the correct wages for the week ending 19 April 1989 and the 
sum of which is $37.62, and, in fact, that for the period 17 
April 1989 to 11 October 1989 a total amount of $1377.16 
is owing. 

Complaint No 93 of 1991 alleged that the defendant failed 
to abide by the 38 hour week provision within the award in 
relation to Krzysztof Nesteruk for the week ending 19 April 
1989 and the sum of which is claimed is $14.10, contrary 
to clause 14 of the award. That was dismissed and the 
decision not appealed against. 

Clause 18. —Special Rates and Provisions, subclause (22) 
of the award, reads as follows: — 

"An electronics tradesperson, an electrician special 
class, an electrical fitter and/or armature winder or an 
electrical installer who holds and, in the course of 
employment may be required to use, a current "A" 
Grade or "B" Grade license issued pursuant to the 
relevant regulation in force on the 28th day of February 
1978 under the Electricity Act 1945, shall be paid an 
allowance of $13.20 per week." 
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Clause 32. —Wages of the award reads as follows: — 
"(1) The minimum total wage payable weekly to 

adult employees classified in subclause (2) of this 
clause shall be as follows— 

Classification $ 
C 6 -Group A1 423.80 
C 8 -Group A 386.60 
C 9 -Group B 380.10 

— Group C 367.10 
C10 -Group D 365.20 
C 11 -Group E 345.70 

— Group F 336.30 
— Group G 334.70 

C 12 -Group H 327.20 
— Group I 323.00 
-Group J 317.40 
— Group K 315.90 

C13 -Group L 311.70 
-Group M 310.20 

C14 -Group N 291.60 
(2) Classification and wage groups 

(a) ... 

(b) Electrical Section: 
Automotive electrical fitter 
Battery attendants 
Battery fitter 
Electrical fitter and/or armature winder 
Electrical fitter's assistant 
Electrical installer 
Electrical installer's assistant 
Electrician in charge of an electrical 

supply undertaking 
Electrician special class 
Electronics tradesman 
Linesman 

— Grade 1, i.e. with not 
less than 3 years 
experience as a linesman 
— Grade 2, i.e. with less 
than 3 years' experience 
as a linesman 

Motor attendant 
Process employee 
Switchboard attendant 

(c) Electroplating Section: 
Electroplater— 

— first class 
— second class 

Polisher 
Wet process operative 

In the end, having heard the matter, His Worship ordered 
as follows (the only record available to us is that from the 
transcript) (there is certainly no other record in the appeal 
book): — 

"In respect of each complaint in relation to the 
electrical licence allowance there will be an order that 
the defendant pay the employee the sum of $12.10. 
There will be 21 days to pay. In respect of each of those 
complaints I impose no further penalty but impose a 
caution. 

The defendant on complaint number 91 is to pay 
costs of $24 default execution. 

In respect to the other complaints in relation to the 
correct rate of pay, in respect of each complaint there 
will be an order for the defendant to pay the employee 
the sum mentioned in each complaint. Again there will 
be a caution issued in respect of each complaint and the 
defendant to pay the costs of $24 on complaint number 
92 of 1991. There will be 21 days again to pay." 

His Worship dismissed complaint No 93 of 1991. 

The grounds of appeal against the decisions in complaint 
Nos 91 and 92 of 1991, which His Worship found proven, 
are as follows (see pages 3-4 of the appeal book (hereinafter 
referred to a "AB")): — 

"1. The letter (exhibit P5) dated 22/11/91 did not 
relate to the period of the alleged offence and 
therefore is not relevant. Fred Schoonens, Produc- 
tion Manager commenced his employment with 
Infrapulse Pty Ltd on 9th of June, 1990. He was 
not Mr Nesteruk's supervisor during the claimed 
period. Therefore, any reference he might have 
signed attesting to Mr Nesteruk's alleged duties 
would have only referred to the period under his 
supervision. He could in no way speak of work 
carried out prior to his employment. We did not 
have Mr Schoonens as a witness because his 
testimony would not have a bearing on this case 
since he wasn't employed during the period that 
the claims related to. 

2. Work allegedly performed by Mr Nesteruk which 
could fall under the definition of Electrical Fitter 
would have taken less than 30 minutes of his time 
per week, (as Mr Ajduk describes as miniscule on 
page 120). All other duties performed by Mr 
Nesteruk would have been as an assembler, 
therefore, we feel the work should fall into the 
category of "Higher Duties", (see page 103) 
which states "An employee engaged on duties 
carrying a higher rate than the employee's 
ordinary classification shall be paid the higher rate 
for the time the employee is so engaged but if so 
engaged for more than two hours of one day or 
shift the employee shall be paid the higher rate for 
the whole day or shift". 

3. It was claimed in the decision that since neither 
Mr Bennett and the resident electrician did not 
closely supervise Nesteruk's duties and further 
that the other employees didn't spend all of their 
time with Nesteruk it was assumed therefore that 
no one knew what he was doing —this is an 
incorrect assumption as Mr Robert Hill, the 
Production Manager, who was in charge of total 
manufacturing, set out and supervised Nesteruk's 
work schedule. 

The further points to be considered in our appeal against 
the decision of Mr Ajduk. 

4. As testing and checking equipment required less 
than 30 minutes per week, it was not necessary for 
Mr Bennett or the resident electrician (both 
license holders), to be present for a large part of 
the week, but when they were required they were 
available. Mr Robert Hill whose responsibility it 
was to organize such checks and test, would 
co-ordinate the times with them. 

5. Approximately two weeks after Nesteruk started 
work with the defendant, Mr Hill became aware 
that Nesteruk held a license and at that time was 
advised specifically by Mr Hill that his license 
was not required to be used in his employment 
with the defendant (see page 78). Therefore 
Nesteruk would have been acting in contravention 
of his supervisor if he had in fact work requiring 
a licence. 

6. In the evidence it is stated that Mr Parrin gave 
evidence as to the need for an electrical license for 
the various types of work. This is contrary to Mr 
Parrin's evidence (see page 68 & 69) that 
demonstrates that only the person who tests the 
equipment must be licensed. Further, that the 
person who constructs the equipment does not 
require a license and further that if earth continuity 
checks had been done by Nesteruk they weren't 
done correctly or with the correct equipment." 
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Reasons for Decision. 
His Worship found that he accepted the evidence of the 

employee, Mr Krzysztof Nesteruk, in preference to that of 
the defendant's witnesses. 

His Worship was satisfied, on the balance of probabilities, 
that part of Mr Nestemk's duties involved work fitting the 
description of an electrical fitter, and that at least for some 
of that work an electrical licence was necessary. 

His Worship placed emphasis on a list of duties prepared 
by Mr Nesteruk and which Mr Schoonens, the Production 
Manager, had typed, and which he also signed, making it his 
document as His Worship found. 

Background 
The employee, Mr Krzysztof Nesteruk, was employed by 

Infrapulse Pty Ltd commencing work on 17 April 1989. His 
employment was terminated on 7 December 1989. 

He is and was at all material times a qualified electrical 
fitter holding a B grade electrical licence (exhibit P4). 

He is currently studying for an advanced certificate in 
electro-technical technology. 

His employer was aware of his qualifications at the time 
of his engagement, he having told Mr Robert Hill in an 
interview. 

The case was really that although the employer purport- 
edly employed Mr Nesteruk to perform the duties of a 
process employee pursuant to the provisions of the award, 
Mr Nesteruk was required to perform the duties of a licensed 
electrical fitter under the award. 

There was a complaint (No 92 of 1991) which related to 
the underpayment of Mr Nesteruk, being the difference 
between the rate paid to Mr Nesteruk as a process employee 
and the rate which should have been paid to him as an 
electrical fitter. 

The second major part of the claim is that if he were 
employed as an electrical fitter, then Mr Nesteruk should 
have been paid the electrical licence allowance which is set 
out in clause 18(22) of the award. 

There was also a claim for overtime not paid to Mr 
Nesteruk. 

Mr Robert Hill was at all material times responsible for 
total manufacturing and research and development at 
Infrapulse Pty Ltd. 

When he commenced employment Mr Nesteruk was told 
that he would be paid under the "Metal Work Award". He 
was told that he would be a process worker. 

Infrapulse Pty Ltd manufacture electrical goods used in 
the production of fast food — "Groasters, infra-red Groasters 
and Dynafast infra-red oven". 

Mr Nesteruk, whose English was comprehensible, but by 
no means perfect, worked with electrical motors. He 
prepared them for "reliable work" and assembled them, 
then prepared the gear box and assembled them together and 
tested them for "reliable work". After that his duty was to 
fit the set, namely the electric motor and gear box into the 
machine and then mechanically connect and electrically 
wire and fit the machine and then test it. 

Later he was introduced to the production of electronic 
panels. These are on/off controllers. 

He was also required to assemble and test the Dynafast 
electrical oven. 

He gave evidence that the Production Manager, Mr Fred 
Schoonens, had signed a statement of his duties (see exhibit 
P5). 

Those duties were explained by Mr Nesteruk at pages 
28-33 (AB). 

This draft of duties was given by Mr Nesteruk to Mr 
Schoonens who had it typed and signed it and thus clearly 
adopted it (see exhibit P5). 

The duties included: — 
(1) Preparing a list of components (ie a list of 

components to be bought to fill orders). 
(2) He had to test the electrical motors which he made 

mechanically and electrically. 

(3) He had to machine the gearbox and the whole 
transmission assembly, including the drive shaft. 

(4) He had to effect the subassembly of parts as he 
described it, including wiring and connecting 
cables. 

(5) He also had to test the value of the resistance of 
the heating element so that there would be the 
correct resistance in the element to provide 
heating. 

(6) His duties in relation to populating boards and 
tuning electronic controllers involved placing 
electronic components according to specification 
on a circuit board and testing the boards. 

(7) He had to effect the final mechanical assembly of 
the machines. 

(8) As well as mechanical assembly he had to wire all 
the electrical elements together, electronic panels, 
lighting circuits, heaters, switches, etc. 

(9) He would give the product its final test both 
electrical and mechanical to ensure that it was safe 
and worked correctly. 

(10) He had to repair faulty machines which involved 
electrical repairs. That meant identifying a fault 
and repairing the machine. This also involved 
repairing electronic control panels which meant 
finding faults in electronic components, replacing 
them and retesting the machine. 

(11) He had to alter circuits to fit the requirements of 
other countries to which machines were exported. 

(12) He made "electric" drawings at the request of Mr 
Ivan Bennett. He would test for faults before 
connecting a mains lead to these machines, and 
also used an ohmmeter to test for faults. This is 
a machine which measures resistance in the 
circuit. 

(13) He also tested machines for earth continuity — 
anessential test as to the safety of an electric 
appliance. 

(14) He did polarity tests and tested electric motors. 
(15) He also altered circuits, did final tests of electronic 

cards and made changes to accommodate various 
voltages. 

There was a Mr Peter Ford employed at Infrapulse Pty Ltd 
at the same time who was an electrician working under a 
contracting licence. Mr Nesteruk was not assisted by Mr 
Ford to alter circuits. 

Mr Nesteruk was engaged in making a Dynafast groast 
oven and a Food on the Move Groaster (ie in making and 
repairing electrical machines, instruments, meters or other 
apparatus, and in altering the same). He was engaged in 
assembling the same and testing the same. 

Mr Nesteruk gave evidence that the definition of 
"electrical fitter" in the Electricity Act Regulations 1947 
was, with the omission of the word "winding", the same 
as in the award. 

He was, he told the Industrial Magistrate, involved with 
apparatus over 40 volts and was required to perform the 
duties of an electrical fitter every week during the period 
concerned by the complaints, but was not paid the electrical 
licence rate in accordance with the award. 

Mr Nesteruk's application for employment (exhibit Dl) 
did no contain information that he had an electrical licence. 
However, he said that his CV which he gave to Mr Robert 
Hill in an interview contained this information. 

Mr Nesteruk's evidence in cross-examination was that he 
built 200-250, maybe more, UC20 units, 150-200 UC30's, 
11 Dynafasts and 100-120 gear motors. 

There is no special electronic knowledge needed, apart 
from recognising the components so as to place them 
correctly in "populating a board". One does not need a 
licence to assemble electronic boards he told the Industrial 
Magistrate. 

Mr Nesteruk said that an electrical licence was required 
to do the wiring, although he conceded that the wires were 



pre-selected. You do not need an electrical licence for final 
mechanical assembly, but a licence is required for testing 
with the ohmmeter. 

In the end (see page 81 (AB)), Mr Nesteruk conceded that 
an electrical licence was needed for the testing of equipment. 

An electrical test of a single item took ten minutes or even 
between five and ten minutes. 

This, in re-examination, he said, was also the case with 
the final test of the product, to tune electronic controllers and 
to test for a fault. He tested equipment simply as part of his 
job he said. 

There was evidence from Mr Roger Ernest Parrin who is 
an electrical inspector operating under the Electricity Act 
Regulations and the SEC Act. He is himself an electrical 
fitter and mechanic by qualification. Whenever an electrical 
fitter does electrical work as defined in the Regulations, he 
must hold a "B" class licence. 

He gave evidence that some of the work which Mr 
Nesteruk did required a "B" class licence. There is not, he 
said, a requirement for a "B" class licence on the 
production line, but at the end of the line where the 
equipment is tested the person testing it must hold a licence. 

Testing electrical motors requires a licence Mr Parrin 
said. The work of an electrical fitter under the Regulations 
includes — 

(1) Testing for faults. 
(2) Testing for earth continuity. 
(3) Polarity tests. 
(4) Testing electrical motors or appliances. 
(5) Testing electronic cards on a supply over 40 volts. 
(6) Testing an altered electrical circuit in an appli- 

ance. 
A "B" class licence would be required for that work, 

otherwise regulation 61 would be breached. 
He gave evidence, too, that a digital voltmeter would not 

be sufficient to test earth leakage. One would need to use 
a megameter. A continuity test must be carried out with a 
megameter, he said. However, one could perform a polarity 
test on completed machinery. 

There was evidence for the defendant from Robert 
William Hill who was from April 1989 to 11 October 1989 
responsible for total manufacturing and research and 
development at Infrapulse Pty Ltd. 

Mr Hill denied that in the course of interviewing Mr 
Nesteruk that Mr Nesteruk informed him that he was a 
licensed fitter. Mr Hill said that he eventually became aware 
that Mr Nesteruk held a fitter's licence. Mr Hill said that 
when he asked Mr Nesteruk why he had not mentioned this 
fact at the interview (having discovered it later), Mr 
Nesteruk said that he had not done so because he was afraid 
that he would jeopardise his chances of getting the job. 

However, Mr Hill said that he told Mr Nesteruk that the 
latter's licence was not required to test motors. Mr Nesteruk 
was not required to use his licensed electrical fitting ability, 
and this included ascertaining the value of a motor, Mr Hill 
gave evidence. 

There was no specific requirement that Mr Nesteruk test 
motors for earth continuity and no requirement to test 
polarity by meter. All design changes and specifications 
came from Mr Hill, although there was some voluntary input 
from Mr Nesteruk. Mr Hill did not see this input as an 
opinion. 

Ultimate responsibility for testing fell on Mr Hill. On 
occasions other people would do the test for current draw, 
element current draw "and such things as that and on 
occasion Krzysztof did that". This was done by an amp 
meter being connected by joining wires. That was Mr Hill's 
further evidence. 

Mr Hill denied asking Mr Nesteruk to do any drawings 
or designs. 

Mr Peter Ford was the resident electrician. 
There was reference to a book which recorded who made 

and tested apparatus (but it does not appear to have actually 
become an exhibit). 

There was evidence of eight Dynafasts under Mr 
Nesteruk's name as having been tested. Mr Hill said that he 
did not ask Mr Nesteruk to do the tests. Such tests would 
take a couple of minutes maximum each. He also denied that 
Mr Nesteruk had a part in the design of circuiting for 
equipment to go to Saudi Arabia. 

Electrical testing was done by various people within the 
organisation, one of them Mr Jeffrey Warren Edmonds who 
is not an electrical fitter, and Mr Hill who is a toolmaker 
without electrical qualifications or licence. 

No one did polarity tests or earth continuity tests. 
Electrical tests of appliances connected to ordinary mains 
potential of 240 volts when connected were carried out by 
placing the appliances in a jig. 

Mr Nesteruk, Mr Hill said (see page 106 (AB)), 
performed that test because he was responsible for the 
assembly of the electric motors. There were two other 
process workers, a lady called Christine and Jeffrey 
Edmonds. Mr Edmonds did the test. Mr Nesteruk did this 
test because it was part of the procedure for testing the card. 
He was not aware that the person doing the test of the 
electronic card should hold an electrical licence because it 
was done in the jigs. 

Although Mr Hill was aware from his application form 
that Mr Nesteruk was attending electrical trade school, he 
did not ask him if he had completed his studies (see page 
107 (AB)). 

He denied that there were any alterations to be made in 
the equipment. 

There was no clear format as to who made entries 
concerning testing in the book. 

There was evidence, too, from Mr Jeffrey Warren 
Edmonds who said that as an employee of Infrapulse Pty Ltd 
he performed repetitive hand operations and some electrical 
wiring work. The electrical wiring work was work which 
was required to be carried out using pre-set lengths of wire 
with terminals put on the end of them. He gave evidence that 
no formal electrical knowledge was necessary to perform 
these tasks and that he instructed Mr Nesteruk how to 
assemble Dynafasts. 

There was some testing with an amp current test, but that 
was all. No one was exposed to high voltage in this process. 

Mr Edmonds saw Mr Nesteruk using an ohmmeter to test 
electronic control panels on a test jig. He did not recall 
anyone instructing Mr Nesteruk to carry out electrical tests. 

Mr Edmonds has a "B" class licence restricted to 
refrigeration. 

Mr Edmonds did not recall Mr Nesteruk servicing 
appliances. 

Mr Edmonds was not called on to use his licence within 
the company he said. 

Mr Bennett's evidence was, too, that Mr Peter Ford and 
Mr Ivan Leonard Bennett spent a great deal of their time on 
other duties. Both of those gentlemen held electrical 
licences. 

There was evidence on behalf of the company from Mr 
Bennett, the Managing Director of Infrapulse Pty Ltd. 

The test of equipment was done under his supervision 
when it was done. He said that the equipment was not 
electrically tested in the terms of using instruments. 

His Worship found that he did not accept Mr Nesteruk's 
evidence as to overtime worked and dismissed the com- 
plaints about the failure to pay overtime. 

As to the other evidence, what we have set out above 
clearly reveals, as was clear from His Worship's reasons, 
that there was a conflict between Mr Nesteruk on the one 
hand and Mr Bennett and the other witnesses for the 
defendant, namely Mr Hill, Mr Edmonds and Mr Bennett. 
Their evidence was that Mr Nesteruk did not do the work 
which he said he did, and, if he did, it was for a miniscule 
part of the day. 

Further, it was not Mr Nesteruk's duty to carry out tests. 
Alternatively, these tests he said he did were not carried out. 

Further, tests were the responsibility of Mr Ford and Mr 
Bennett. 
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Further, they were carried out in a jig (a piece of 
equipment) (ie those tests which were carried out (see pages 
103-106 (AB) of Mr Hill's evidence). 

His Worship placed some reliance upon a list of duties 
set out in exhibit P5 (page 157 (AB)) by Mr Schoonens, a 
document dated 22 November 1990, which corroborates the 
duties claimed by Mr Nesteruk to be what he performed. It 
was signed after the period to which the claim relates. 

It does not matter that it was a document prepared by Mr 
Nesteruk. Mr Schoonens unquestionably signed it and there 
was no suggestion that he erred in so doing. No one said 
specifically that Mr Schoonens was wrong in stating that 
those were Mr Nesteruk's duties. 

The document signed by Mr Schoonens, the Production 
Manager, is on the defendant's letterhead. 

It was also credible that Mr Nesteruk performed tests as 
part of his duties when he held a qualification to do so. 

Mr Parrin's evidence as to the requirement for these tests 
corroborated his assertion further. 

Mr Nesteruk's use of an ohmmeter is corroborated, too, 
by Mr Edmonds in evidence. 

There is also the evidence that a number of tests were 
necessary to be carried out, and if they were to be carried 
out it could only be by someone who was licensed. 

Further, His Worship was entitled to find, on the 
evidence, that Mr Bennett and Mr Ford spent a great deal 
of time on other duties. 

In addition to that, Mr Hill's explanation that he had not 
asked Mr Nesteruk about his electrical qualifications is 
scarcely credible when there was reference to his electrical 
studies in the application for employment (see reference to 
studies at Electrical Trade School, exhibit Dl, page 163 
(AB)). There is also a reference to Post Trade Studies PLC 
1, 2, Electronics. 

The remarks read "OK. Process Worker—But says his 
English is poor but seems to have reasonable mechanical 
and electrical experience from Poland that will compensate 
for this" (see exhibit Dl, page 163 (AB)). 

His Worship accepted the evidence of Mr Nesteruk in 
preference to that of the defendant's witnesses. On this 
point, it was clear that their demeanour must have played 
a part, although he does not say so. He does not have to (see 
Jones v. Hyde 85 ALR 23). It obviously had to. 

In addition, the material part of the evidence of Mr 
Nesteruk, Mr Parrin and Mr Edmonds is the use of an 
ohmmeter and a voltmeter; in particular that he tested 
electronic panels using an ohmmeter. On Mr Parrin's 
evidence, at the end of the line where equipment is 
completed, the testing could not lawfully be done without 
a licence where in excess of 40 volts of pressure will occur 
(see pages 85 et seq (AB)). To do testing on the electric 
motors one would have to have a licence. Also one is 
required to carry out polarity tests and earth continuity tests. 

Mr Nesteruk gave evidence that he conducted mains 
testing. 

In addition, there was some questionable evidence by Mr 
Bennett that no testing of the type required was done, 
notwithstanding that Mr Ford and he both held licences. The 
more likely scenario is that it was done and that those 
persons, Mr Bennett, Mr Ford and Mr Nesteruk did it, or at 
least did tests some of the time. 

An appeal tribunal will not disturb the findings of a 
tribunal at first instance based upon observation of the 
witnesses and their demeanour, unless it is clear that the 
tribunal at first instance has misused its advantage (see 
Arpad Security Agency Pty Ltd v. FMWU 69 WAIG 2662 
and the cases cited therein and Jones v. Hyde (op cit)). 

In addition, there was ample evidence for His Worship to 
find as he did. 

The fact that His Worship found that Mr Nesteruk's 
evidence on the afternoon break was vague and inconsistent 
does not necessarily mean that the remainder was. In fact, 
upon our reading of it, it was not. 

There was one other matter and that was the time Mr 
Nesteruk was engaged in electrical fitters work. Indeed, His 

Worship's finding that Mr Ford and Mr Bennett were not 
aware exactly what Mr Nesteruk did would cast doubt on 
their evidence as to how much time was spent in electrical 
fitters work. 

The only other evidence is that of Mr Nesteruk. He said 
that electrical tests took five to ten minutes to test the 
machines for continuity. Thus, out of the eight hours 
necessary to complete the assembly it would take say ten 
minutes to test a single item. 

The main matters to be established were that Mr Nesteruk 
was doing the work of an electrical fitter and that he was 
paid as a process worker and was not paid an electrical 
licence allowance. These were established. 

If one looks at clause 18, then, inter alia, an electrical 
fitter who holds a "B" class licence (which was not in 
dispute) shall be paid an allowance of $13.20 per week. 
However, he is entitled to the allowance if he may be 
required to use it. 

Firstly, let us look at the plain words of the award and read 
it in the context of the whole award. 

In our opinion, the question was not whether he did use 
the licence, but whether he might be required to, since it was 
open to His Worship to find that Mr Hill knew that Mr 
Nesteruk had such a licence some time after he engaged him 
or more likely upon interview, if he preferred Mr Nesteruk's 
evidence as he did and was entitled to do. 

Thus, Mr Nesteruk was employed in an enterprise where 
there were four electrically qualified persons, including 
himself (not surprising when the goods being produced are 
electrical appliances). Thus, he was employed in circum- 
stances where he might be required to use his "B" class 
licence. It matters not if he did not. The payment is for the 
qualification. Further, there was no direct challenge or 
specific contradiction to or of Mr Schoonens' list of Mr 
Nesteruk's duties and His Worship was entitled to rely on 
it. 

If, however, we are wrong in that, then His Worship found 
and was entitled to find that Mr Nesteruk did use it. It was 
open to find that he did so use the qualification (see the 
requirement corroborated by Mr Parrin in his evidence in 
relation to a large number of apparatus); nor did it matter 
how often he used it or for how long if he was required to, 
which it was open to find. 

The next question is whether he was employed as an 
"electrical fitter". "Electrical Fitter" is defined in the 
Electricity Act Regulations 1947 (which presumably then 
applied) as follows: — 

" "Electrical Fitter" (provided that the term shall 
be consistent with the definition of "Electrical 
Worker") means a worker engaged making, repairing, 
altering, assembling or testing (with or without wiring) 
electrical machines, instruments or other apparatus." 

"Electrical Fitter" is defined in clause 5. —Definitions, 
subclause (3) of the award, as follows: — 

" "Electrical fitter" means an employee engaged in 
making, repairing, altering, assembling, testing, wind- 
ing, or wiring electrical machines, instruments, meters, 
or other apparatus, other than wires leading thereto, but 
an employee shall not be deemed to be an electrical 
fitter- 

(a) solely by reason of the fact that this work 
consists of placing electrodes in "Neon" 
tubes sealed by the employee; or 

(b) if the employee is employed as a meter 
tester." 

The words "Electrical Worker" are defined to mean: — 
" "Electrical Worker" means any person engaged 

on electrical work if such is connected to or is to be 
connected to a pressure exceeding 40-volts, and 
includes any person who alters and/or repairs any 
electrical apparatus, any person who fits any electrical 
apparatus to any cord, cable or wire or terminal, any 
person who connects or disconnects any electrical 
apparatus from any fixed wiring where such fixed 
wiring is subject to a pressure exceeding 40-volts. 
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The term shall not include any person who is 
required to hold a license under the Electricity Act 
Regulations as a cinematograph operator, or a radio 
worker to the extent of where such electrical work is 
confined to the operation of the apparatus covered by 
such license. 

The term shall not include any person engaged on the 
erection of overhead aerial cables or laying of 
underground cables or persons engaged on the mechan- 
ical construction only, or mechanical assembling only 
of electrical apparatus, unless such persons carry out 
the electrical testing of such electrical apparatus." 

Mr Nesteruk gave uncontroverted evidence that he was 
engaged in making or assembling and testing electrical 
machines, instruments or other apparatus. The defendant led 
no evidence to contravene this. 

Mr Nesteruk was making electrical machines (which 
processed food) and worked off electricity. 

The Regulations do not define electrical machines, 
apparatus, etc. It is not, in our opinion, necessary. 

In the circumstances, His Worship correctly found, on the 
balance of probabilities, that Mr Nesteruk was employed as 
an electrical fitter and did the work of one, and that an 
electrical licence was necessary. 

In our opinion, the sum total of his work, seen as a whole, 
fitted the definition of duties to be performed by an 
"electrical fitter" as defined in the Regulations and in the 
award. He assembled, he made, he altered and he tested 
electrical machines. There was very little which he did 
which did not fit this definition (if one applies the tests in 
Doropoulos v. TWU 69 WAIG 1290, Diggle v. Brine 41 
WALR 76 and Litis v. Pantelis 60 WALR 17 it was quite 
clear).For those reasons, no ground of appeal is made out 
and the appeal will be dismissed. 

Order accordingly. 
Appearances: Mr A.C. Thorpe (of Counsel) on behalf of 

the appellant. 
Ms J.L. Harrison on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Infrapulse Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No 1697 of 1991. 

BEFORE THE FULL BENCH, 
HIS HONOUR THE PRESIDENT P.J. SHARKEY, 

COMMISSIONER S.A. KENNEDY, 
COMMISSIONER C.B. PARKS. 

5 June 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 3rd day of February 1992 and having heard 
Mr A.C. Thorpe (of Counsel) on behalf of the appellant and 
Ms J.L. Harrison on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter and reasons 
for decision being delivered on the 5th day of June 1992 
wherein it was found that the appeal should be dismissed, 
it is this day, the 5th day of June 1992, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
No. 1322 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

20 May 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by the Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
for alterations to its rules in terms of the schedule, schedule 
A annexed hereto. 

The applicant is an organisation registered as such under 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

It sought to alter rule 1. Name by altering the name of the 
applicant to the "Metals and Engineering Workers' 
Union —Western Australia". 

The second major head of alteration was to rule 2. 
Constitution. 

Firstly, rule 2 is sought to be altered to include patrolmen 
and vehicle inspectors employed or usually employed by the 
Royal Automobile Club of Western Australia Inc (hereinaf- 
ter referred to as "the RAC"). 

There was a Notice of Objection filed by The Forest 
Products, Furnishing and Allied Industries Industrial Union 
of Workers, WA (hereinafter referred to as "the FPFAIIU") 
in the following terms: — 

"The Objector has Constitutional and Award cover- 
age of some of the classification of persons to be 
elegible (sic) to join the proposed organisation. 

The Objector is or is likely to be affected by the 
application in that: as there will be overlapping of 
elegibility (sic) for membership there is likely to be 
competition for membership and therefore disputation 
between the applicant and the Objector. 

The application is contrary to the objects of the 
Act." 

Robe River Iron Associates (hereinafter referred to as 
"RRIA") filed a Notice of Objection also on a whole 
number of grounds, including ground 2 which asserted that 
the rules of "the Association of Draughting, Supervisory 
and Technical Employees, Western Australian Branch 
("ADSTE") enable ADSTE to enrol as members some, or 
all, of the persons who will be eligible for membership of 
the applicant pursuant to proposed sub-rule (2)(b), (c), (d), 
(e), (f), (g), (h) and (i) of the application". 

Much of the objection was based on an allegation that 
RRIA employs persons in the classifications. 

A Notice of Objection was also filed on similar grounds 
by the Australian Mines and Metals Association (Inc in 
Victoria) on behalf of Hamersley Iron Pty Limited, 
Westralian Sands Limited, Dampier Salt (Operations) Pty 
Limited, AGIP Australia Pty Limited, Gwalia Consolidated 
Limited, Argyle Diamond Mines Pty Limited, Worsley 
Alumina Pty Limited, West Australian Petroleum Limited 
and Western Mining Corporation Limited, as well as by 
BHP Iron Ore Ltd, BHP Iron Ore (Goldsworthy) Ltd and 
BHP Minerals Ltd. 

In addition, RRIA sought leave to intervene, an applica- 
tion to which we did not accede since sufficient interest in 
the terms of Gairns and Dempsey v. RANF 69 WAIG 2343 
and the authorities cited therein was not demonstrated. 
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What then occurred was this. The applicant sought leave 
to amend (pursuant to s.58(3) of the Act) its application by 
deleting paragraphs 2(b) to (i) inclusive of schedule A 
hereto. That amendment having been made, all of the 
objectors, save and except the FPFAIIU, withdrew their 
objections. 

Further, application No 1722 of 1992, an application by 
AGIP Australia Pty Limited and others for extension of time 
in which to make an application pursuant to regulation 78 
of the Industrial Relations Commission Regulations 1985 
and an extension of time in which to file a Notice of 
Objection in relation to application No 1322 of 1991 was 
dismissed. 

In addition, Mr Schapper (of Counsel) sought leave on 
behalf of the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch (hereinaf- 
ter referred to as "ADSTE") for it to intervene. 

It was clear to us that since its rules were involved, then 
it had sufficient interest (see Gaims and Dempsey v. RANF 
op cit)). ADSTE, in the end, supported the application. 

We heard submissions from Mr Daly because the 
objections raised really related to the eligibility rule as it 
existed, not to the alterations sought to be made. The 
authorities cited were not authorities for that proposition. 
We therefore dismissed the objection by the FPFAIIU. 

The application covered several areas. Firstly, the 
application was to change the name to the "Metals and 
Engineering Workers' Union—Western Australia". There 
was no objection to that application. 

That application was made, so it was submitted (and this 
was not denied), for the purpose of bringing the name into 
line with that of the Federal body. 

Further, the application, in our opinion, in that it sought 
to change the name to a name containing the word 
"Workers", clearly indicates, as required by s.59(2) of the 
Act, that the organisation is one of employees. 

The second part of the application, which was not 
objected to, related to the applicant seeking coverage of 
patrolmen employed by the RAC. These persons were, at the 
time of the application, eligible to be members of the 
registered organisation, the RAC Patrolmen's Association 
of Western Australia, Union of Workers, who desired to be 
covered by the applicant, who had negotiated their terms and 
conditions of employment. 

There was a parallel application by that organisation to 
deregister itself in application No 1758 of 1991. 

The application also related to obtaining coverage of 
vehicle inspectors employed by the RAC. These persons 
were not eligible for coverage by any organisation, nor was 
it asserted otherwise. 

The remainder of the application related to rules in respect 
of which an existing organisation has coverage. That 
organisation is ADSTE who currently has constitutional 
coverage. That is what Mr Schapper asserted to us. 

In the Federal jurisdiction, so he informed us, the 
applicant and ADSTE have already amalgamated under the 
name of the Metal and Engineering Workers' Union. The 
Federal branch of that organisation already operates in this 
State under that name. 

The original proposal had been that all coverage of 
ADSTE would be taken up by the applicant by virtue of this 
application. 

However, paragraphs 2(b) to (i) have been deleted from 
the application. The application was supported by ADSTE 
as intervener. 

We are satisfied upon the material before us that the more 
formal, although no less substantial, requirements of the Act 
set out in s.62 and in s.55 and s.56 have been complied with, 
insofar as s.62(4) applies such requirements. 

It is quite clear on the material before us, too, that the 
RAC vehicle inspectors and patrolmen are persons with 
mechanical qualifications. They wish to join, if they have 
not already joined, the applicant and have their industrial 
interests advanced and protected by it. 

There are 30-35 vehicle inspectors and 118-122 patrol- 
men. 

As to the meeting which resolved to seek coverage by the 
applicant, there was, as Mr Schapper submitted to us, a 
unanimous vote to seek that coverage by the 91 patrolmen 
present. 

Secondly, the RAC Patrolmen's Association of Western 
Australia, Union of Workers sought to deregister itself by 
resolution of the members. 

The other main head of the application was the rule 2. 
Constitution alterations. 

Thus, so the submission went, because there was an 
amalgamation federally between the Federal Metal Workers 
and the Federal ADSTE, and because there would be a State 
amalgamation, the application should be granted. This, as 
we understood the submission, would justify the authorisa- 
tion of the alteration, notwithstanding the overlapping 
between ADSTE and the applicant's eligibility rules. 

There was, too, no objection which, as we understood Mr 
Schapper's submission, was very significant. 

There is one provision which requires some detailed 
consideration. 

S.55(5) of the Act reads as follows: — 
"Notwithstanding that an organization complies 

with section 53 (1) or 54 (1), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

S.62(4) of the Act applies to applications to alter the rules. 
The meaning of the section is discussed by Olney J in 
FMWU v. FCU 65 WAIG 2033 at 2036 (Kennedy J agreed 
with His Honour). What His Honour said is as follows: — 

"Some particular features of section 55(5) warrant 
consideration in this context. First, it is expressed in 
mandatory terms. Registration is to be refused unless 
good cause is shown. Second, the factual criterion 
giving rise to the operation of the subsection is the 
existence of a registered organization whose rules 
relating to membership enable it to enrol as a member 
some or all of the persons eligible to join the applicant. 
It is no longer a case of considering whether "the 
members or the bulk of the members" may conven- 
iently belong to a registered union. It is sufficient if 
"some" potential members of the applicant body are 
eligible for membership of a registered organization. 
No doubt, in any particular case the Full Bench will 
take account of the extent of the potential overlapping 
in determining whether or not it is satisfied that there 
is good reason to permit the new registration but that 
is a matter for the Full Bench to consider and is not 
something which the statute seeks to control by laying 
down criteria. A third feature of section 55(5) is that 
there is now a very specific object directly related to 
the question of union registration and particularly 
overlapping of membership between unions and that is 
expressed in positive terms indicating an intention that 
so far as is practicable overlapping should be discour- 
aged." 

In this case, if we grant the application, insofar as it relates 
to altering rule 2. Constitution, then there will be overlap- 
ping coverage by ADSTE and the applicant. 

The next question is whether there is good reason to 
permit the alteration, notwithstanding that, but consistent 
with the objects of the Act? S.6(e) and (f) of the Act are 
particularly apposite. 

In our opinion, the fact that ADSTE agrees in anticipation 
of amalgamation with this application is not sufficient. 

We are not persuaded that a potential amalgamation is 
sufficient to justify the alteration being authorised in the face 
of direct overlapping, even when the alteration is consented 
to. 
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If for any reason the amalgamation is not effected or there 
is a change of heart in ADSTE, then there are two 
organisations unnecessarily registered with overlapping 
coverage. 

In any event, the matter is resolved by an application to 
amalgamate, which, so far as we are aware, has not yet been 
made, not by this sort of application. 

However, the other applications, for the reasons submit- 
ted, have merit and will be granted. 

Appearances: Mr D H Schapper (of Counsel) on behalf 
of the applicant and on behalf of The Association of 
Draughting, Supervisory and Technical Employees, West- 
em Australian Branch as intervener. 

Schedule "A" To Reasons for Decision in Application 
No. 1322 of 1991. 

Proposed Rule Alterations. 
1. Rule 1. —NAME of the union be altered so that the 

name of the union be the Metals & Engineering Workers' 
Union —Western Australia. 

2. Rule 2. —CONSTITUTION be altered to include 
patrolmen and vehicle inspectors employed or usually 
employed by the Royal Automobile Club of Western 
Australia Inc. 

3. Rule 2. — CONSTITUTION be altered to include the 
following new paragraphs 2-7 as follows: 

2. The Union shall also consist of and be open to: — 
(a) Architects, and Naval Architects. 
(b) Aerodrome Engineers, Aeronautical Engi- 

neers, Chemical Engineers, Civil Engineers, 
Electrical Engineers, Hydraulic Engineers, 
Marine Engineers, Mechanical Engineers, 
Mining Engineers, Production Engineers, 
Radio Engineers, Structural Engineers, and 
Wireless Engineers. 

(c) Aircraft Surveyors, Building Surveyors, En- 
gineering Surveyors, Godetic Surveyors and 
Computers, Hydrographic Surveyors, Land 
Surveyors, Marine Surveyors, Mining Sur- 
veyors, Quantity Surveyors, Survey Comput- 
ers and Topographical Surveyors. 

(d) Aeronautical Draughtsmen, Architectural 
Draughtsmen, Cartographers, Cartographic 
Draughtsmen, Chemical Engineering 
Draughtsmen, Civil Engineering Draughts- 
men, Electrical Engineering Draughtsmen, 
Engineering Draughtsmen, Estimating 
Draughtsmen, Hydraulic Engineering 
Draughtsmen, Jig and Tool Draughtsmen, 
Marine Engineering Draughtsmen, Mechani- 
cal Engineering Draughtsmen, Mining Engi- 
neering Draughtsmen, Photogrametric 
Draughtsmen, Production Engineering 
Draughtsmen, Radio Engineering Draughts- 
men, Shipbuilding Draughtsmen, Structural 
Draughtsmen, Survey Draughtsmen, Wire- 
less Engineering Draughtsmen and Technical 
Illustrators. 

(e) Tracers. 
(f) Aircraft Inspectors and Examiners (other 

than Inspectors and Examiners employed 
inspecting or examining metal work else- 
where than in the Directorate of Quality 
Control R.A.A.F.); Certified Mine Manag- 
ers; Engineering Inspectors; Building Inspec- 
tors; Testers of Engineering Materials; Plan- 
ners of Engineering Production, Construction 
or Maintenance Work; Technical Assistants, 
Technical Officers and Weather Officers. 

(g) (i) Supervisors and foremen of engineering 
production, construction or mainte- 
nance work; supervisors and foremen in 

iron ore mining and processing; supervi- 
sors of planners of engineering produc- 
tion and supervisors of draughtsmen; 
supervisors of electronic or communica- 
tion engineering production, installation 
or maintenance work. 

(ii) Employees engaged on electronic engi- 
neering production, installation or 
maintenance work for which an electri- 
cal worker's licence, other than a "Re- 
stricted" License, is not required pursu- 
ant to the Electricity Act, 1945 and the 
regulations made thereunder. 

(iii) Railway operation controllers engaged 
in the iron ore mining and processing 
industry. 

(iv) Safety Officers, Emergency Service Of- 
ficers and First Aid Officers engaged in 
the iron ore mining and processing 
industry. 

(h) Communication Engineers, Electronic Engi- 
neers, Metallurgical Engineers, Analysts, 
Assayers, Biochemists, Biologists, Chemists, 
Geologists, Mathematicians, Metallurgists, 
Microbiologists, Physicists, Laboratory 
Technicians, Laboratory Assistants and Lab- 
oratory Testers. Provided that Laboratory 
Technicians who are eligible for membership 
of the Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 
shall not be eligible for membership of this 
Union. 

(i) Apprentice Architects, Surveyors and 
Draughtsmen, Students and Cadets engaged 
in a course of study, the object of which is 
to qualify them for employment in any one 
of the foregoing professions or callings. 

(j) Supervisors and foremen engaged by B.P. 
Refinery (Kwinana) Pty. Ltd., in the produc- 
tion, refining and processing of petroleum 
and petroleum by-products; supervisors and 
foremen of production and maintenance in 
breweries; supervisors and foremen engaged 
by Australian Iron and Steel Pty. Limited in 
the iron and steel rolling industry and 
supervisors and foremen engaged by Bram- 
bles Manford, a division of Brambles Hold- 
ings Limited, (Inc. in N.S.W.) in materials 
handling and equipment hire at Kwinana but 
not including any person who is, or is eligible 
to be a member of the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers, 
The Society of Stevedoring Supervisors of 
Western Australia, Union of Workers or the 
Federated Engine Drivers and Firemen's 
Union of Workers of Western Australia. 

(k) Supervisors and foremen engaged in the 
cement production industry. 

3. Before any applicant may be admitted to member- 
ship of the Union by reason of anything contained 
in paragraph 2 hereof, he shall: — 
(a) Be a corporate member of a Society, Institute 

or Institutions as may from time to time be 
approved of by the Union or 

(b) Hold a Degree or Diploma of a University or 
Technical Engineering, Science, Surveying, 
or Draughting which is recognised by the 
Union; or 

(c) Be undergoing a course of training in a 
profession or callings covered by the Con- 
stitution; or 

(d) Be a person who has been and still is actively 
employed in one or more of the professions 
or callings covered by the Constitution. 
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Provided that: — 
(a) No person shall be eligible for membership 

by reason of anything contained in paragraph 
2 hereof who is an employee of the State 
Public Service, any Municipal Council or 
Local Government Authority, the State Elec- 
tricity Commission, or any Boards or Instru- 
mentalities under State Government control 
unless he is covered by the callings listed in 
paragraph (g) in paragraph 2 and is ineligible 
to be a member of: The Civil Service 
Association of Western Australia Incorpo- 
rated; the Hospital Salaried Officers' Associ- 
ation of Western Australia (Union of Work- 
ers), in accordance with their respective 
Constitutions as at the 1st day of September, 
1983. 

(b) No person other than a person employed in 
any one or more of the callings set out in 
paragraph (g) of paragraph 2 of this rule shall 
be eligible for membership by reason of 
anything contained in the balance of para- 
graph 2 hereof who is, or is eligible to be a 
member of the: Australian Workers Union, 
Westralian Branch, Industrial Union of 
Workers; Federated Clerks' Union of Austra- 
lia, Industrial Union of Workers, W.A. 
Branch (Western Australian Branch), Perth 
and the Western Australian sub-branch, Kal- 
goorlie; Merchant Service of Workers; Print- 
ing Industry Employees Union of Workers, 
Perth in accordance with the Constitution of 
such Unions at the date of registration of The 
Association of Draughting, Supervisory and 
Technical Employees, Western Australian 
Branch. 

4. Any person qualified under paragraphs 2 or 3 of 
this rule shall be eligible for and may be admitted 
to membership of the Union. 

5. The locality over which the Union is to have 
jurisdiction shall be the State of Western Austra- 
lia. 

6. No person shall be a member who is not an 
employee within the meaning of the Act. 

7. Any person who is engaged full time in an 
approved regular course of study for the purpose 
of entering the professions of Architecture, Engi- 
neering or Surveying, may be admitted as a 
student member, but shall not vote or hold office 
in the Union until such time as he becomes an 
employee within the meaning of the said Act, and 
is endangered in one or more of the professions 
or callings covered by the Constitution of the 
Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. 1322 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

9 December 1991. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th day of November 1991 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicant 
and on behalf of The Association of Draughting, Supervi- 
sory and Technical Employees, Western Australian Branch, 
Mr H J Dixon (of Counsel) and with him Mr R A Lilburne 

(of Counsel) on behalf of Robe River Iron Associates as 
objectors, Mr A J Power (of Counsel) on behalf of the 
Australian Mines and Metals Association (Inc), Hamersley 
Iron Pty Limited, Westralian Sands Limited, Dampier Salt 
(Operations) Pty Limited, AGIP Australia Pty Limited, 
Gwalia Consolidated Limited, Argyle Diamond Mines Pty 
Limited, Worsley Alumina Pty Limited, West Australian 
Petroleum Limited and Western Mining Corporation Lim- 
ited, BHP Iron Ore Ltd, BHP Iron Ore (Goldsworthy) Ltd 
and BHP Minerals Ltd as objectors, and Mr T P Daly on 
behalf of The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers as objectors, it is this 
day, the 9th day of December 1991, ordered: — 

(1) That the applicant herein be and is hereby given 
leave to amend the application by deleting 
paragraphs 2(b) to (i) inclusive. 

(2) That the aforementioned objectors, save and 
except The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, be and are 
hereby granted leave to withdraw their objections 
upon amendments being sought to the application 
to alter the rules being sought to be made in the 
terms of paragraph (1) hereof. 

(3) That application No 1722 of 1991 filed in relation 
to this application be and is hereby dismissed. 

(4) That the application to be heard as an objector by 
The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers be and is 
hereby dismissed. 

(5) That the application by The Association of 
Draughting, Supervisory and Technical Employ- 
ees, Western Australian Branch to intervene be 
and is hereby granted. 

(6) That the application herein to change the name of 
the applicant organisation from the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia to the Metals and Engineering Workers' 
Union —Western Australia be and is hereby 
granted, and the Registrar be and is hereby 
authorised to alter rule 1 of the rules of the said 
applicant by substituting therefore the fol- 
lowing:— 

"The name of the Union shall be the 
Metals and Engineering Workers' Union — 
Western Australia". 

(7) That the matter be and is hereby otherwise 
adjourned to 10.30 am on Thursday, 5 December 
1991 for further hearing and determination. 

(8) That reasons for decision in relation to these 
orders herein will issue at a later date. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. 1322 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

12 December 1991. 
Order. 

THIS matter having come on for further hearing before the 
Full Bench on the 5th day of December 1991 and having 
heard Mr D H Schapper (of Counsel) on behalf of the 
applicant and on behalf of The Association of Draughting, 
Supervisory and Technical Employees, Western Australian 
Branch as intervener, and the Full Bench having reserved 



1294 

its decision on the matter and having determined that 
reasons for decision will issue at a future date, it is this day, 
the 12th day of December 1991, ordered: — 

(1) That the Registrar be and is hereby authorised to 
amend Rule 2. CONSTITUTION to include the 
following: — 
"(e) AND patrolmen and vehicle inspectors em- 

ployed or usually employed by the Royal 
Automobile Club of Western Australia Inc." 

(2) That the proposed application to amend Rule 2. 
CONSTITUTION to include new sub-rules (2)(a), 
(j), (k) and new sub-rules (3) to (7) in the rules of 
the said union be dismissed. 

(3) That this order be read with the order of the Full 
Bench herein made on the 9th day of December 
1991. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of an application by the Metals and 
Engineering Workers' Union —Western Australia. 

No. 1322 of 1991. 
TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

12 December 1991. 
Decision. 

HAVING been directed by the Full Bench, I have this 12th 
day of December 1991 altered Rule 2 Constitution of the 
applicant organisation in terms of the Order of the Full 
Bench in matter numbered 1322 of 1991 dated 12th 
December 1991. 

TJ. POPE, 
Deputy Registrar. 

FULL BENCH—UNIONS— 
Cancellation of Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

and 
RAC Patrolmen's Association of Western Australia, Union 

of Workers. 
No 1758 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

20 May 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by the RAC Patrol- 
men's Association of Western Australia, Union of Workers 
(hereinafter referred to as "the association") for the 
cancellation of its registration as an organisation under the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

72 W.A.I.G. 

The matter came before us pursuant to s.73(12)(c) of the 
Act which reads as follows: — 

"The Full Bench may cancel the registration of an 
organization if it is satisfied on the application of the 
Registrar that— 

(c) the organization has, in the manner pre- 
scribed, requested that its registration be 
cancelled." 

5.73(13) of the Act provides that: — 
"Proceedings for the cancellation or suspension of 

the registration of an organization, or any of its rights 
under this Act, shall not be instituted otherwise than 
under this section." 

This application was made, as s.73(12) requires it to be 
made, by the Registrar. 

The grounds upon which the application was made were 
set out as an annexure to a statutory declaration declared and 
filed herein by the Registrar. These were: — 

"1. The members of the organisation no longer wish 
to be covered industrially by their own registered 
organisation. 

2. The members of the organisation wish to be 
covered industrially by the Amalgamated Metal 
Workers & Shipwrights Union (the AMWSU). 

3. The AMWSU has made application to the Full 
Bench for registration of an alteration to its 
eligibility rule to cover the members of the 
applicant organisation. 

4. The Applicant seeks to have this application heard 
and determined by the Full Bench at the same time 
as the application referred to in paragraph 3 
hereof. 

5. Attached is a copy of the minutes of the general 
meeting of the members of the Applicant of 4th 
August 1991." 

There was sufficient evidence that regulation 103 of the 
Industrial Relations Commission Regulations 1985 had been 
complied with. Regulation 103 provides as follows: — 

"(1) A request by an organization or association to 
cancel its registration shall be made to the 
Registrar in accordance with Form 31. 

(2) The request shall state clearly the grounds on 
which the request is made and contain sufficient 
evidence to satisfy the Registrar that the cancella- 
tion has the consent of a majority of the total 
number of members of the organization or 
association." 

However, the Full Bench, as Mr Pettit (of Counsel) who 
appeared for the Registrar submitted, has a discretion 
whether to grant the application or not. That is quite clear 
upon a reading of the plain words of the Act. 

The application was consented to by Mr Schapper (of 
Counsel) on behalf of the association. 

In the circumstances, the equity, good conscience and 
substantial merits of the case are in favour of our exercising 
our discretion to cancel the association. 

It is, of course, obvious that each application of this type 
will have to be dealt with on its own facts. 

The exercise of the discretion is governed by prescribed 
criteria set out in s.73(12) of the Act, as well as by s.26(l)(a), 
(c) and (d) of the Act. 

Obviously, too, since organisations exist because firstly 
the members wish them to exist, and secondly because they 
are registered under the Act upon application by the 
members, it must be a relevant consideration that the 
members, having decided that their interests are better 
served by another registered organisation, particularly when 
their own is so small, no longer see the need for it to exist. 

In this case, applying the specific criteria set out in 
s.73(12), the association is "defunct" in that the members 
have resolved that it is, it has requested its own cancellation, 
and the number of members is less than that prescribed by 
s.53 of the Act. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Further, by virtue of s.53 which prescribes that an 
organisation (as defined in s.7 of the Act) is not eligible for 
registration unless it consists of not less than 200 employees, 
or unless, if consisting of less than 200 employees, the Full 
Bench is satisfied that there is good reason consistent with 
the objects prescribed in s.6 of the Act to permit registration. 

By virtue of s.73(12), there are therefore less members 
than would entitle the applicant to registration under the 
powers contained in s.53. 

Further, no reason was advanced to us that it would be 
entitled to registration, notwithstanding that it has less than 
200 members, pursuant to s.53(2). 

Indeed, there was no reason apparent to us why this 
should be found. 

For those reasons, too, s.26(l)(a), (c) and (d) also require 
us to exercise our discretion to grant the application, to do 
so being in the interests of the association and the members. 

For those reasons we ordered cancellation of the 
association. 

Appearances: Mr K M Pettit (of Counsel) on behalf of the 
applicant. 

Mr D H Schapper (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

and 
RAC Patrolmen's Association of Western Australia, Union 

of Workers. 
No 1758 of 1991. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

12 December 1991. 
Decision. 

HAVING been directed by the Full Bench, I have this 12th 
day of December 1991 cancelled this registration of the 
R.A.C. Patrolmen's Association of Western Australia, 
Union of Workers. 

T.J. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

and 
RAC Patrolmen's Association of Western Australia, Union 

of Workers. 
No 1758 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 5th day of December 1991 and having heard 
Mr K M Pettit (of Counsel) on behalf of the applicant and 
Mr D H Schapper (of Counsel) on behalf of the respondent, 
and the Full Bench having considered the application and 
having determined that reasons for decision will issue at a 
future date, it is this day, the 12th day of December 1991, 
ordered: — 

(1) That the registration of the respondent union be 
cancelled and that such cancellation be effective 
on and from the date of the registration of the 
alterations to the rules of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia (whether registered by that name or by 
the name the "Metals and Engineering Workers' 
Union —Western Australia") authorised by an 
order in application No 1322 of 1991 dated the 
12th day of December 1991. 

(2) That there be liberty to apply if necessary to 
further implement these orders. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 

Declarations made under 
Section 71— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, (Western Australian 

Branch), Organisation of Employees. 
No 1583 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
4 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by the Association of 
Professional Engineers, (Western Australian Branch), Or- 
ganisation of Employees for a declaration under s.71(2) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), that the applicant organisation's 
rules relating to qualifications of persons for membership 
are deemed to be signed the same as the applicant 
organisation's Counterpart Federal Body, and that under 
s.71(4) of the Act the prescribed offices be deemed to be the 
same. The applicant is an "organisation" as defined in s.7 
of the Act (ie it is registered as such under the Act). 

The grounds on which the application is made are set out 
as follows in the schedule to such application, and, although 
it is lengthy, we think that it is necessary to set it out in full 
hereunder for a proper understanding of the application: — 

" 1. The constitution rule of the applicant is as follows: 
"(a) The following persons shall be eligible for 

membership of the Organisation: 
(i) any person temporarily, permanently or 

usually employed within Western Aus- 
tralia or in any place where the Act 
applies on a full-time basis or part time 
basis for hire or reward in or in 
connection with the industry or vocation 
or craft of engineering provided that: 
(a) he or she is or has been a Corporate 

Member or Graduate Member of 
the Institution of Engineers, Aus- 
tralia or 

06812-2 
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(b) he or she has passed the prescribed 
examinations for or is the holder of 
qualifications published by The 
Institution of Engineers, Australia, 
as granting eligibility for Graduate 
or Corporate Membership of the 
said Institution, or 

(ii) any other person whether employed in 
the industry of engineering or not who 
is or hereafter becomes an officer of the 
Organisation and admitted as a member 
hereof. 

(b) Provided that the following persons shall not 
be eligible for membership of the Organisa- 
tion: — 

(i) any person who is eligible for member- 
ship of the Hospital Salaried Officers 
Association of Western Australia 
(Union of Workers) at the date of 
registration of The Association of Pro- 
fessional Engineers, Australia (Western 
Australian Branch) Organisation of Em- 
ployees. 

(ii) any person who is eligible for member- 
ship of The University Salaried Officers 
Association of Western Australia 
(Union of Workers) at the date of 
registration of The Association of Pro- 
fessional Engineers, Australia (Western 
Australian Branch) Organisation of Em- 
ployees. 

(iii) any person employed under the provi- 
sions of the Public Service Act 1978 as 
that Act was constituted on the first day 
of July, 1987. 

(iv) any person who is eligible for member- 
ship of the Union of Australian College 
Academics, (W.A. Branch) Industrial 
Union of Workers at the date of registra- 
tion of The Association of Professional 
Engineers, Australia (Western Austra- 
lian Branch) Organisation of Employ- 
ees. 

(v) any person who is eligible for member- 
ship of the Federated Clerk's Union of 
Australia Industrial Union of Workers, 
W.A. Branch at the date of registration 
of The Association of Professional 
Engineers, Australia (Western Austra- 
lian Branch) Organisation of Employ- 
ees. 

(vi) any person who is eligible for member- 
ship of The Civil Service Association of 
Western Australia (Inc.) at the date of 
registration of The Association of Pro- 
fessional Engineers, Australia (Western 
Australian Branch) Organisation of Em- 
ployees." 

2. The Counterpart Federal Body of the applicant is 
The Association of Professional Engineers and 
Scientists Australia, Professional Engineers 
Branch, Western Australia, of the Association of 
Professional Engineers, and Scientists, Australia 
an organisation registered pursuant to the Indus- 
trial Relations Act 1988 (Commonwealth). This 
appears from rule 6 of part 1 of the registered rules 
of the Counterpart Federal Body. 

3. The Constitution of the Counterpart Federal Body 
is as follows: 

"3A —Professional Engineers. 
The following persons shall be eligible for 

membership of the Organisation: — 
(a) Any person temporarily, permanently or 

usually employed within the Commonwealth 
of Australia or in any place in which the 
Industrial Relations Act applies on a full- 

time or part-time basis for hire or reward in 
or in connection with the industry of engi- 
neering, provided that — 

(i) he is or has been a Corporate Member 
or Graduate Member of the Institution 
of Engineers, Australia, or 

(ii) he has passed the prescribed examina- 
tions for or is the holder of qualifica- 
tions published by The Institution of 
Engineers, Australia as granting eligi- 
bility for Graduate or Corporate Mem- 
bership of the said Institution, or 

(iii) the Committee has received written 
notification from The Institution of 
Engineers, Australia, that the qualifica- 
tions of the Applicant render him eligi- 
ble for Graduate or Corporate member- 
ship of the said Institution. 

(b) Any other person whether employed in the 
industry of engineering or not who has been 
or is hereafter appointed an officer of the 
Organisation and admitted as a member 
thereof. 

3B —Professional Scientists. 
The following persons shall be eligible for 

membership of the Organisation: — 
(a) Any person temporarily, permanently or 

usually employed within the Commonwealth 
of Australia or in any place in which the 
Industrial Relations Act has jurisdiction on 
a full-time or part-time basis for hire and 
reward as a scientist in the industry specified 
in Rule 2 of these Rules, provided that — 

(i) he has qualifications acceptable to the 
Royal Australian Chemical Institute for 
admission to the grades of Graduate or 
Associate Membership, or 

(ii) he has qualifications acceptable to the 
Australian Institute of Physics for ad- 
mission to the grades of Graduate or 
Corporate Membership, or 

(iii) he has qualifications acceptable to the 
Australasian Institute of Mining and 
Metallurgy for admission to the grades 
of Junior or Corporate Membership, or 

(iv) he has qualifications acceptable to the 
Australian Institute of Agricultural Sci- 
ence for admission to the grade of 
Corporate Membership, or 

(v) he has qualifications acceptable to the 
Australian Institute of Food Science and 
Technology for admission to the grades 
of Graduate or Corporate Membership, 
or 

(vi) he has scientific qualifications accepta- 
ble to the Australian Public Service 
Board's "Qualifications Handbook" 
manual, or 

(vii) he possesses or has passed the examina- 
tions for any degree, fellowship, associ- 
ateship, diploma, certificate or other 
educational, technical, academic or sci- 
entific qualification deemed by the 
Professional Scientists Branch Commit- 
tee of the Organisation equivalent or 
superior to any one of the qualifications 
in this Rule abovementioned, or 

(viii) he has qualifications acceptable to the 
Institution of Surveyors, Australia for 
admission to the grade of Associate 
Membership and is employed in private 
industry, or 

(ix) he has a Bachelor of Science (B.Sc) 
from an Australian tertiary educational 
institution, or 
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(x) together with any other persons whether 
employed as scientists or not who have 
been or are hereafter appointed officers 
of the Organisation and admitted as 
members thereof. 

(b) The Organisation may have as an associate 
member any employee engaged full-time or 
part-time in Australia in a course of tertiary 
study leading to qualifications as a profes- 
sional scientist. An associate member may 
not vote on any matter nor nominate for nor 
hold office in the Organisation but shall 
receive such benefits and services from the 
Organisation as may be determined from 
time to time by the Federal Council or 
Committee. A person shall be deemed "to no 
longer be an associate member if he has 
ceased to be engaged in a course of study for 
a continuous period of six months. 

(c) For the purpose of this Rule, eligibility for 
membership of the Organisation of persons 
employed in the Australian Public Service 
shall be limited to persons employed in the 
Australian Public Service as scientists in any 
one of the following disciplines, namely — 

Agricultural Science, Bacteriology, Bio- 
chemistry, Biology, Botany, Chemistry, 
Chemical Engineering, Entomology, Geol- 
ogy, Mathematics, Metallurgy, Meterology, 
Microbiology, Mycology, Pathology, Phar- 
macology, Physics, Physiology or Zoology. 

(d) Notwithstanding the preceding provisions of 
this Rule, a person other than a person who 
was a member of the Organisation on 30 
August 1985, appointed to or employed by 
the Commonwealth Scientific and Industrial 
Research Organisation shall not be eligible 
for membership. 

3C Any person who is eligible for membership of the 
Organisation under the provisions of either one of 
Rules 3A or 3B shall not be excluded from 
membership of the Organisation by virtue of the 
provisions of the other of the Rules 3A or 3B." 

Further, Rule 3 of Part 2 —Branch Rules of the 
Counterpart Federal Body state that the constitu- 
tion and area served by a Branch of the Counter- 
part Body are as follows; 

"A Branch shall consist of the Members who 
are usually employed in an area specified in Rule 
6 of Part 1 of these Rules, or in such other area 
as the Federal Council may in accordance with 

Federal Rules specify to be served by a Branch, 
and whose names are entered in the Branch 
Register." 

4. The rules of the applicant concerning the constitu- 
tion of the Committee of Management provides 
that: 

"15(a) A Committee of Management consisting of 
not less than nine or more that (sic) twelve 
Committee members elected by the members 
as hereunder provided, shall take office on 
the first day of February in each year, and 
shall hold office until the first day of 
February next following and thereafter until 
the succeeding Committee has been 
elected." 

5. The Branch Committee of the Counterpart Federal 
Body is defined in the rules as follows: 

"12(a) A Branch Committee of Management con- 
sisting of not less than five Branch Commit- 
teemen, as set out in the Supplementary 
Branch Rules, and elected by the Branch 
Members as hereunder provided, shall take 
office on the first day of February in each 
year and shall hold office until the first day 
of February next following and thereafter 

until the succeeding Committee has been 
elected." 

The supplementary Branch Rules relating to the 
Western Australian Branch of the Counterpart 
Federal Body by rule 5 provides that: 

"The Branch Committee of Management shall 
be comprised of twelve Branch Committeemen." 

6. The Rules of the applicant specify that Executive 
Officers shall consist of: 

(i) The President; 
(ii) The Vice-President; 

(iii) The Secretary; and 
(iv) The Treasurer. 

7. The rules of the Counterpart Federal Body provide 
that the Branch Executive Officers shall consist 
of: 

(i) The Branch President; 
(ii) The Branch Vice Presidents; 

(iii) The Branch Secretary; and 
(iv) The Branch Treasurer. 

8. For each office prescribed in the rules of the 
applicant, there exists a corresponding office in 
the Branch of the Counterpart Body. 

9. As at 24 June 1991 there are 285 members of the 
applicant body and 1403 members of the WA 
Branch of the Counterpart Federal Body. 

10. As at 24 June 1991 there are approximately 4000 
Professional Engineers eligible for membership of 
the WA Branch of the Counterpart Federal Body 
and about 700 of these persons are ineligible for 
membership of the applicant organisation by 
reason of their being categories of employees who 
are employed in W.A. State Government Depart- 
ments, Instrumentalities, Hospitals and Universi- 
ties and eligible for membership of the organisa- 
tions of employees referred to in Rule 3(b)(i), (ii), 
(iv), (v) or (vi) of the Applicant's Rules. 

11. All persons eligible for membership of the 
Applicant are eligible for membership of the 
Counterpart Federal Body. . 

AND THE APPLICANT SEEKS: 
1. Declarations by the Full Bench that: 

(a) The rules of the Applicant and its Counter- 
part Federal Body relating to the qualifica- 
tions of persons for membership are or are 
deemed to be the same, in accordance with 
Section 71(2) of the Act; and 

(b) The rules of the Counterpart Federal Body 
prescribing the offices which shall exist in 
the Branch are or are deemed to be the same 
as the rules of the applicant prescribing the 
offices which shall exist in the applicant in 
accordance with Section 71(4) of the Act. 

2. An order that the Registrar be authorised to 
register the amendment to Rule 15 —Committee 
made to the Applicant's Rules by the special 
General Meeting held on 7 May 1991." 

There were also applications to alter the rules of the 
applicant organisation, and these matters were the subject 
of an affidavit by the Secretary of the applicant organisation, 
Mr Barry Ronald Tonkin, with exhibits referred to therein, 
sworn on 12 December 1991. 

The application was not objected to (our underlining). 
S.71(l) of the Act reads as follows: — 

"In this section — 
"Branch" means the Western Australian Branch 

of an organization of employees registered 
under the Commonwealth Act; and 

"Counterpart Federal Body", in relation to a State' 
organization, means a Branch the rules of 
which — 

(a) relating to the qualifications of persons for 
membership; and 
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(b) prescribing the offices which shall exist 
within the Branch, 

are, or, in accordance with this section, are 
deemed to be, the same as the rules of the State 
organization relating to the corresponding subject 
matter; and 
"State organization" means an organization of 

employees that is registered under Division 
4 of Part II." 

S.71(2) of the Act reads as follows: — 
"The rules of the State organization and its 

Counterpart Federal Body relating to the qualifications 
of persons for membership are deemed to be the same 
if; in the opinion of the Full Bench, they are 
substantially the same." 

S.71(3) of the Act reads as follows: — 
"The Full Bench may form the opinion that the rules 

referred to in subsection (2) are substantially the same 
notwithstanding that a person who is — 

(a) eligible to be a member of the State 
organization is, by reason of his being a 
member of a particular class of persons, 
ineligible to be a member of that State 
organization's Counterpart Federal Body; or 

(b) eligible to be a member of the Counterpart 
Federal Body is, for the reason referred to in 
paragraph (a), ineligible to be a member of 
the State organization." 

S.71(4) of the Act reads as follows: — 
"The rules of a Counterpart Federal Body prescrib- 

ing the offices which shall exist in the Branch are 
deemed to be the same as the rules of the State 
organization prescribing the offices which shall exist 
in the State organization if, for every office in the State 
organization there is a corresponding office in the 
Branch." 

S.71(5) of the Act reads as follows: — 
"Where, after the coming into operation of this 

section — 
(a) the rules of a State organization are altered 

pursuant to section 62 to provide that each 
office in the State organization may, from 
such time as the Committee of Management 
of the State organization may determine, be 
held by the person who, in accordance with 
the rules of the State organization's Counter- 
part Federal Body, holds the corresponding 
office in that body; and 

(b) the Committee of Management of the State 
organization decides and, in the prescribed 
manner notifies the Registrar accordingly, 
that from a date specified in the notification 
all offices in the State organization will be 
filled in accordance with the rule referred to 
in paragraph (a), 

the Registrar shall issue the State organization 
with a certificate which declares— 
(c) that the provisions of this Act relating to 

election for office within a State organization 
do not, from the date referred to in paragraph 
(b), apply in relation to offices in that State 
organization; and 

(d) that, from that date, the persons holding 
office in the State organization in accordance 
with the rule referred to in paragraph (a) 
shall, for the purposes, be the officers of the 
State organization, 

and the certificate has effect according to its 
tenor." 

S.71(10) of the Act reads as follows: — 
"Before granting approval to an alteration of the rule 

of memorandum referred to in paragraph (a) of 
subsection (9), the Full Bench may require compliance 
by the State organization with such conditions as the 
Full Bench considers appropriate." 

Regulation 98 of the Industrial Relations Commission 
Regulations 1985 (hereinafter referred to as "the Regula- 
tions") reads as follows: — 

"(1) An application to alter the rules of an organization 
or association with respect to the qualification of 
persons for membership or to the area of the State 
within which the organization or association 
operates or intends to operate shall be made in 
triplicate to the Full Bench in accordance with 
Form 29. 

(2) An application to alter the rules of an organization 
or association which does not relate to its name 
and where the alteration would not have the effect 
of altering the qualification of persons for mem- 
bership or the area of the State within which the 
organization or association operates, or intends to 
operate, shall be made to the Registrar in 
accordance with Form 29. 

(3) An application under subregulation (1) shall be 
lodged in the office of the Registrar with the 
following attachments — 
(a) three printed or type-written copies of the 

registered rules of the organization or associ- 
ation incorporating and showing in distinc- 
tive characters, each alteration of the rules of 
which registration is sought; 

(b) three printed or type-written copies of each 
alteration; 

(c) three copies of the notice given to members 
in accordance with section 62 (3)(b) of the 
Act including a statement as to how such 
notice was disseminated to members; and 

(d) three copies of the resolution authorizing the 
application. 

(4) An application under subregulation (2) shall be 
lodged in the office of the Registrar together with 
one printed or typewritten copy of the attachments 
specified in subregulation (3). 

(5) Any person who objects to the alteration of a rule 
referred to in subregulation (1) shall give notice 
of that objection in accordance with Form 22 
within 21 days of the publication of the Industrial 
Gazette in which notice of the application is 
advertised and otherwise the provisions of regula- 
tion 74 apply with respect to any objection to the 
alteration." 

We also refer to the following regulation, that is 
regulation 101 of the Regulations, which reads as follows: — 

"An application to the Full Bench for a declaration 
in accordance with section 71 (2) of the Act shall be 
accompanied by three copies of— 

(a) the rules of the organization and of its 
Counterpart Federal Body; 

(b) a statement comparing the rules relating to 
the qualifications of persons for membership 
of the organization and of its Counterpart 
Federal Body; 

(b) a statement comparing the offices which 
exist within the organization, and the offices 
which exist within the Branch of the Counter- 
part Federal Body; 

(c) a statement indicating the number of persons 
currently members of the organization and 
the number of persons currently members of 
the Branch of the Counterpart Federal Body; 
and 

(d) a statement indicating the number and cate- 
gories of persons affected by sections 71 
(3)(a) and (b) of the Act." 

Issues. 
The applicant seeks declarations that the rules of the 

applicant organisation and its Counterpart Federal Body 
relating to the qualifications of persons for membership are, 
or are deemed to be the same in accordance with s.71(2) of 
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the Act, and a declaration that the rules of the Counterpart 
Federal Body prescribing the offices that shall exist in the 
branch are, or are deemed to be the same as the rules of the 
applicant organisation describing the offices which shall 
exist in the applicant organisation in accordance with s.71(4) 
of the Act. 

In addition, the applicant organisation seeks an order that 
the Registrar be authorised to register an alteration to rule 
15. —Committee, which was authorised to the applicant 
organisation's rules by a Special General Meeting held on 
7 May 1991. 

On 2 December 1991 the applicant made a separate 
application to the Registrar to alter its registered rules by 
which it sought to include a rule in accordance with 
s.71(5)(a) of the Act which would permit the applicant 
organisation to determine that Western Australian branch 
officials of its Counterpart Federal Body will hold the 
corresponding office in the applicant organisation. 

It is not in issue that there exists a Federal Body called 
The Association of Professional Engineers and Scientists, 
Australia. A certified copy of the registered rules of that 
association and the supplementary branch rules of various 
States, and, in particular, this State, is exhibit 3 herein. 

The submissions were as follows: — 
(1) There was a practice that in s.71 matters applica- 

tions are made to the Full Bench instead of the 
Registrar to alter the registered rules of the 
organisation to include a provision which relates 
to s.71(5)(a). 

It is true, too, that the Registrar deals with all 
applications to register any alterations to the rules 
of an organisation, except those which relate to its 
name, the qualifications of persons for member- 
ship, or a matter referred to in s.71(2) or (5), 
matters the Registrar cannot alter unless au- 
thorised by the Full Bench. 

(2) Regulation 101 of the Regulations sets out how 
one goes about making an application to the Full 
Bench for declarations in accordance with s.71(2), 
but nothing about how one gets authorisation from 
the Full Bench for a rule change pursuant to 
s.71(5)(a). 

In this case, of course, no application has been 
made to the Registrar to alter the rules. 

(3) The application to alter the rules of the State 
organisation does not unequivocally have to 
comply with s.62(2) of the Act. 

(4) S.71 is a domestic provision which only effects 
how two related organisations conduct their 
affairs under the Act. It is not a matter which 
ought to be of interest to any other registered 
organisation or the public. 

(5) In fact, it was submitted that s.71(5)(a) provides 
that such a rule needs to be altered pursuant to 
s.62, and then s.62(2) says that where the matter 
relates to s.71(5) it requires authorisation by the 
Full Bench. However, the Regulations do not 
provide that such an application should be made 
to the Full Bench. 

(6) S.62(4) cannot apply s.55, s.56 and s.58(3), 
because they are not applicable to this sort of 
application being a domestic matter. Thus, the 
submission was that any evidence to be adduced 
in support of an application is made pursuant to 
s.62(2) and s.71. 

(7) S.56 and the matters referred to in s.56(4) and (5) 
are not to apply in this matter, although s.58(3) 
may apply. 

(8) In addition, S.56A does not apply, because s.62(4) 
does not apply it. 

(9) The requirements of regulation 101 of the Regula- 
tions and the formal requirements of the applicant 
organisation's rules have been complied with. 

(10) In relation to the substance of the application, it 
is required to be examined under s.71(4). 

(11) The factual situation was submitted to be in 
accordance with what was set out in paragraphs 
4 and 8 on pages 9 and 10 of the schedule to the 
application; and it was submitted, on that basis, 
that the office prescribed in the rules of the 
applicant organisation has a corresponding office 
in the branch of the Counterpart Federal Body, 
and, therefore, the rules of the applicant organisa- 
tion and the Counterpart Federal Body are deemed 
to be the same. 

(12) In addition, it was submitted that the eligibility 
rules of the applicant organisation and its Counter- 
part Federal Body, by virtue of s.71(2) and (3), are 
the subject of a broad discretion to deem the 
eligibility rules of the two organisations to be the 
same. 

(13) It was submitted that this was the case because the 
Full Bench is enabled by s.71(3) to form such an 
opinion, notwithstanding that persons eligible for 
membership of the State organisation are ineligi- 
ble for membership of the Counterpart Federal 
Body, and vice versa. Thus, s.71(2) ought to be 
interpreted in a broad manner designed to facili- 
tate the process of permitting State organisations 
to integrate and co-operate with their Counterpart 
Federal Body. 

(14) This, it was submitted, is because: — 
(a) By the existence of s.71(3), there is evi- 

denced a legislative intention that the Full 
Bench is not obliged to take a pedantic or 
arithmetical approach to ascertain whether 
the respective eligibility rules of the two 
organisations ought to be the same. It is not 
a matter of numbers or fine meaning. 

(b) S.71(3) indicates that the rules do not have 
to be identical. They do not have to cover the 
same class of worker or workers. In this case, 
they are not identical in that the applicant 
organisation has exclusive provisions in its 
eligibility rule in respect of some State 
organisations, and as a result their potential 
area of coverage is reduced. Thus, every 
person who is eligible for membership of the 
applicant organisation can belong to the 
Counterpart Federal Body, but there are some 
persons who are eligible for the Counterpart 
Federal Body who are not eligible for 
membership of the applicant organisation. In 
particular, scientists are not eligible for 
membership of the applicant organisation 
and are eligible for membership of the 
Western Australian branch of the Counter- 
part Federal Body (in that context we were 
referred to rule 6 on pages 5-6 of the Federal 
rules, and rule 3A of the Federal branch 
which covers only professional engineers). 

(15) In short, the submission was that the difference 
between the two rules is that the Western 
Australian rules covering professional engineers 
excludes some areas covered by existing organisa- 
tions and the coverage federally is broader than in 
Western Australia. 

(16) By a combination of a consideration of s.6(g) of 
the Act and s.18 of the Interpretation Act 1984, 
one of the objects of the Act is to encourage 
organisations involved in the conduct of industrial 
relations under Western Australian law to co- 
operate with organisations involved in the conduct 
of industrial relations under the law of the 
Commonwealth. Thus, it was more consistent 
with the objects of the Act for the Full Bench to 
take a broad approach under s.71 to facilitate 
co-operation between State and Federal organisa- 
tions. 

(17) A further reason submitted to us for taking a broad 
approach was s.l9(2)(f) of the Interpretation Act 
1984, which enables the court or tribunal to 
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consider the Second Reading Speech of a Minis- 
ter, and we were referred to the Second Reading 
Speech of the Minister made on 16 October 1979. 

(18) The submission was that clearly the applicant 
organisation does have a Counterpart Federal 
Body and the only question is the degree of 
similarity which is required to pass the threshold 
required by s.71(2), namely that the eligibility 
rules be substantially the same. In support of that, 
it was submitted that all persons who are eligible 
for membership of the applicant organisation are 
eligible for membership of the Western Australian 
branch of the Counterpart Federal Body, but, 
because of the exclusion clauses which the 
applicant organisation was required to give in 
order to obtain registration in 1988, there are some 
professional engineers who are employed in the 
public sector in Western Australia who are 
eligible for membership of the Federal Body, but 
not the applicant organisation. 

(19) Thus, as at 24 June 1991, because there were about 
4000 professional engineers in Western Australia 
who were eligible for membership of the Counter- 
part Federal Body, and of those there are 700 
employed in the public sector who are excluded 
by reason of the exclusion clauses from joining the 
applicant organisation, the difference in the rules 
which occasions that does not or ought not affect 
the assessment as to the basic similarity of the two 
organisations and their eligibility rules. 

(20) Thus, the form and content of the eligibility rules 
of the two organisations is, in essence, the same. 

The word "substantially" as it appears in 
subsection (2) of s.71 means "in substance" or 
"fundamentally" (see the Shorter Oxford English 
Dictionary, 3rd Edition). One of the meanings set 
out there is "things belonging or constituting the 
substance, the essential parts or elements". Thus, 
the two organisations are fundamentally the same 
and the rules are to be deemed to be the same 
pursuant to s.71(2), because they are substantially 
the same. 

(21) Next, we were taken to the application to alter rule 
15, where there was, it was submitted, sufficient 
compliance with the requirements of the Act. 

Conclusions. 
We will deal firstly with the application relating to s.71 

of the Act. 
That section makes special provision for the registration 

of State branches of Federal employee organisations. This 
enables the Western Australian branch of an organisation of 
employees registered under the Commonwealth Act to be 
registered as a State organisation (see "Branch" as defined 
in s.71). That means "the Western Australian Branch of an 
organization of employees registered under the Common- 
wealth Act". 

A State registered organisation may, too, have a "Coun- 
terpart Federal Body". 

S.71(l) prescribes: — 
" "Counterpart Federal Body", in relation to a State 

organization, means a Branch the rules of which — 
(a) relating to the qualifications of persons for 

membership; and 
(b) prescribing the offices which shall exist 

within the Branch, 
are, or, in accordance with this section, are deemed to 
be, the same as the rules of the State organization 
relating to the corresponding subject matter;" 

Of course, by virtue of s.71A(2): — 
"... a State organization may alter its rules (in this 

section referred to as "the State rules") by including 
in the State rules a provision (in this section referred 

to as "the adopting provision") stating that all of the 
rules of its Counterpart Federal Body other than — 

(a) a rule relating to the name of the State 
organization; 

(b) a rule relating to the qualifications of persons 
for membership; and 

(c) any rule specifically excluded in the adopting 
provision, 

are by force of this section adopted as rules of the State 
organization." 

The exercise of jurisdiction, and, indeed, of power under 
s.71 depends on the existence of a Western Australian 
branch of an organisation registered under the Common- 
wealth Act. 

The Counterpart Federal Body, as defined, exists because 
it is a branch (ie the Western Australian branch of an 
organisation of employees registered under the Common- 
wealth Act). 

The Commonwealth Act is defined in s.7 of the Act to 
mean "the Industrial Relations Act 1988 of the Common- 
wealth". 

There is a State organisation, as defined, the applicant 
organisation. 

There is an organisation of employees registered under 
the Commonwealth Act (see exhibit 3), namely The 
Association of Professional Engineers and Scientists, Aus- 
tralia which has State and Territory branches, including a 
Western Australian branch. 

The applicant organisation is a "State organisation" as 
defined in s.71. 

We have to determine whether the rules of the State 
organisation, the applicant, and the rules of the Western 
Australian branch of the Federal organisation should be 
deemed to be the same in relation to qualifications for 
membership and in prescribing the offices which shall exist 
within the branch (see s.71(l)). 

By virtue of s.71(2), the qualifications for membership are 
deemed to be the same if they are substantially the same. 
By "substantially", as defined above, we mean "fundamen- 
tally" the same (see s.71(2)). 

Further, the Full Bench may form the opinion that the 
rules referred to are substantially the same notwithstanding 
that a person who is eligible to be a member of the State 
organisation is, by reason of his being a member of a 
particular class of persons, ineligible to be a member of that 
State organisation's Counterpart Federal Body, or is because 
of membership of the Counterpart Federal Body ineligible 
to be a member of the State organisation (see s.71 (3)). 

The application herein sets out the eligibility rule, rule 
3A, of the Federal Body. It also includes rule 3B. 

The applicant organisation's eligibility rule, rule 3, covers 
by rule 3(a)(i) persons temporarily, permanently or usually 
employed within Western Australia "in or in connection 
with the industry or vocation or craft of engineering" who 
possess certain professional qualifications set out there and 
a person who is an officer of the applicant organisation. 

Rule 3(b) excludes any person who is eligible for 
membership of the Union of Australian College Academics, 
(W.A. Branch) Industrial Union of Workers, the University 
Salaried Officers Association of Western Australia (Union 
of Workers), the Hospital Salaried Officers Association of 
Western Australia (Union of Workers), any person em- 
ployed under the provisions of the Public Service Act 1978, 
any person who is eligible for membership of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
W.A. Branch and The Civil Service Association of Western 
Australia (Inc). 

Scientists are not said to be eligible unless they are 
persons employed in or in connection with the industry or 
vocation or craft of engineering. 

Rule 3A of the Counterpart Federal Body is identical to 
rule 3(a) of the State organisation. 

Rule 3B of the Counterpart Federal Body makes reference 
to scientists in various industries and categorises them. 
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The material put before us reveals that, as at 24 June 1991, 
there were 285 members of the applicant organisation and 
1403 members of the Western Australian branch of the 
Counterpart Federal Body, with 4000 engineers eligible for 
membership of the Federal Body and 700 ineligible because 
of their employment in Western Australian State Govern- 
ment Departments, Instrumentalities, Hospitals and Univer- 
sities. 

Quite clearly, scientists are not eligible for membership 
of the applicant organisation. 

In our opinion, there is a fundamental or substantial 
difference between the applicant organisation and the 
Counterpart Federal Body. That is a body which makes 
substantial eligibility for engineers and scientists. 

From what we can discern from the language of rule 3B, 
the category of scientists eligible is a broad one, including 
persons with a Bachelor of Science or other qualification 
deemed to be appropriate by the Professional Scientists 
Branch Committee. 

In other words, the character of the applicant organisation 
is purely an engineer's organisation. The character of the 
Federal Body is clearly not. It is an organisation of scientists 
and engineers. 

We are not satisfied that it complies with s.71(l) and 
s.71(2), since it could not possibly be said that the 
qualifications for membership are substantially (ie funda- 
mentally) the same. They are plainly not for those reasons. 

As to "offices", s.71(4) provides that offices existing in 
the two prescribed organisations shall be deemed to be the 
same if for every office in the State organisation there is a 
corresponding office in the branch. 

"Office" is defined in s.7 of the Act as follows: — 
" "office" in relation to an organization means — 

(a) the office of a member of the committee of 
management of the organization; 

(b) the office of president, vice president, secre- 
tary, assistant secretary, or other executive 
office by whatever name called of the 
organization; 

(c) the office of a person holding, whether as 
trustee or otherwise, property of the organi- 
zation, or property in which the organization 
has any beneficial interest; 

(d) an office within the organization for the 
filling of which an election is conducted 
within the organization; and 

(e) any other office, all or any of the functions 
of which are declared by the Full Bench 
pursuant to section 68 to be those of an office 
in the organization, 

but does not include the office of any person who is an 
employee of the organization and who does not have 
a vote on the committee of management of the 
organization;" 

"Officer" is defined in s.7 of the Act as follows: — 
" "officer" means a person who carries out, or 

whose duty is or includes the carrying out of, the whole 
or part of the functions of an office in an organization;" 

"Office" is defined in rule 2 of the applicant organisa- 
tion's rules as follows: — 

" "Office" shall mean 
(a) the office of a member of the Committee of 

Management; 
(b) the office of a President, Vice-President, 

Secretary, Treasurer or other executive offi- 
cer by whatever name called, of the Organi- 
zation; 

(c) every office within the Organization for the 
filling of which an election is required to be 
conducted within the Organization." 

"Officer" is defined in rule 2 of the applicant organisa- 
tion's rules as follows: — 

" "Officer" means any person elected or appointed 
to and holding office in the Organization, whether 

honorary or salaried, and shall include Executive 
Officers and Committee members but shall not include 
Group Officers." 

"Office" is defined in the Federal rules as follows (see 
rule 4): — 

" "Office" shall mean — 
(a) the office of a member of the Federal 

Council, the Committee of Management or 
a Branch Committee; 

(b) the office of a President, Vice-President, 
Secretary, Treasurer or other executive offi- 
cer, by whatever name called, of the Organ- 
isation or a Branch; 

(c) every office within the Organisation or a 
Branch for the filling of which an election is 
required to be conducted within the Organ- 
isation or Branch." 

"Officer" is defined in the Federal rules as follows (see 
rule 4): — 

" "Officer" shall mean any person holding an office 
in the Organisation in accordance with these Rules 
whether honorary or salaried and shall include General 
Officers and Federal Councillors but shall not include 
Branch Officers or Group Officers." 

"Office" is defined in the Industrial Relations Act 1988, 
in s.4, as follows: — 

" "office", in relation to an organisation or branch 
of an organisation, means: 

(a) an office of president, vice-president, secre- 
tary or assistant secretary of the organisation 
or branch; 

(b) the office of a voting member of a collective 
body of the organisation or branch, being a 
collective body that has power in relation to 
any of the following functions: 

(i) the management of the affairs of the 
organisation or branch; 

(ii) the determination of policy for the 
organisation or branch; 

(iii) the making, alteration or rescission of 
rules of the organisation or branch; 

(iv) the enforcement of rules of the organisa- 
tion or branch, or the performance of 
functions in relation to the enforcement 
of such rules; 

(c) an office the holder of which is, under the 
rules of the organisation or branch, entitled 
to participate directly in any of the functions 
referred to in subparagraphs (b)(i) and (iv), 
other than an office the holder of which 
participates only in accordance with direc- 
tions given by a collective body or another 
person for the purpose of implementing: 

(i) existing policy of the organisation or 
branch; or 

(ii) decisions concerning the organisation or 
branch; 

(d) an office the holder of which is, under the 
rules of the organisation or branch, entitled 
to participate directly in any of the functions 
referred to in subparagraphs (b)(ii) and (iii); 
or 

(e) the office of a person holding (whether as 
trustee or otherwise) property; 

(i) of the organisation or branch; or 
(ii) in which the organisation or branch has 

a beneficial interest;" 
"Officer" is defined in the Industrial Relations Act 1988, 

in s.4, as follows: — 
" "officer", in relation to an organisation or branch 

of an organisation, means a person who holds an office 
in the organisation or branch;" 
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It was submitted that executive offices corresponded. 
That, on the face of it, would seem correct. 

However, without being satisfied as to s.71(2), we cannot 
grant the application. We are not so satisfied. 

As to the question of alteration to rule 15, rule 15 relates 
to the Committee of Management. This is not a matter which 
is within the Full Bench's jurisdiction. It is a matter for the 
Registrar. If it were under s.71(2) or (5), it would be. 
However, it is not. 

In the circumstances, the application will be dismissed. 
Order accordingly 
Appearances: Mr G N Hocking (of Counsel) and with him 

Mr I D Johnstone on behalf of the applicant. 

conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That leave be and is hereby granted for the 
application to be discontinued. 

By the Commission In Court Session. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, (Western Australian 

Branch), Organisation of Employees. 
No 1583 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
4 June 1992. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 13th day of December 1991 and having heard 
Mr G N Hocking (of Counsel) and with him Mr I D 
Johnstone on behalf of the applicant and the Full Bench 
having reserved its decision on the matter and reasons for 
decision being delivered on the 4th day of June 1992 
wherein it was found that the application should be 
dismissed, it is this day, the 4th day of June 1992, ordered 
that the application be dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN COURT 

SESSION— 

Appeals against decisions of 

Boards of References— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Kununurra Earthmoving Plant. 
No. 450 of 1992. 

COMMISSION IN COURT SESSION 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

20 May 1992. 
Order. 

HAVING heard Mr S. O'Byrne on behalf of the Applicant 
and Mr B.D. Williams on behalf of the Respondent, the 
Commission in Court Session, pursuant to the powers 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and The Operative 
Painters' and Decorators' Union of Australia, West 

Australian Branch, Union of Workers 
and 

Master Builders' Association of Western Australia (Union 
of Employers) and Others. 

No. A 5 of 1987. 
COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER R.N. GEORGE. 

COMMISSIONER A.R BEECH. 
15 August 1990. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous deci- 
sion of the Commission in Court Session. This is the 
resumption of an application which was lodged in April 
1987 and seeks the issuance of a new award to replace the 
Foremen (Building Trades) Award, 1964 —No. 9 of 1962. 
The matter came on before Senior Commissioner G.G. 
Halliwell in September 1987 and, by the agreement of the 
parties, the Commission was asked on that occasion to 
determine as a preliminary point whether or not an award 
should issue. In a decision dated the 29th of October 1987 
(unreported), the Commission resolved that preliminary 
point by deciding that an award should issue. Subsequent 
proceedings before the Senior Commissioner on the 12th of 
December 1988 resulted in the matter being reallocated to 
a Commission in Court Session. 

During the course of the proceedings a number of 
preliminary points were raised and dealt with. The first of 
these concerns the operation of S.29A of the Act and 
whether, given that the claim now before the Commission 
is different from the claim as filed and advertised, the 
Commission is precluded from dealing with the matter in the 
absence of a further advertisement. Section 29A, where 
relevant, states that if the reference of an industrial matter 
to the Commission seeks the issuance of an award, or the 
variation of the area of operation or the scope of an award, 
the Commission shall not hear the claim or application until 
those parts of the proposed award or variation that relate to 
the area of operation or scope have been published in the 
Industrial Gazette. In this matter the application was filed 
in the Commission on the 23rd April 1987 and advertised 
at 67 WAIG 596. The scope clause advertised was in the 
following form: 

"This award shall apply to foremen who are eligible 
for membership of the Union parties to this award and 
who are employed in or in connection with the building 
construction industry.'" 
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The application as finally presented to the Commission 
during the proceedings (exhibit S7) has, as a result of the 
developments since that time that have been outlined in 
exhibit S8, been altered so that the scope clause now reads: 

"This award shall apply to foremen and sub-foremen 
who are eligible for membership of a Union party to 
this award and who are employed on site in, or in 
connection with, the building construction industry as 
carried on by the respondents set out in the Schedule 
attached to this award." 

It is apparent that the terms of S.29A have been complied 
with. The question becomes whether the scope clause now 
brought to the Commission is in its terms so significantly 
different from the application as filed and advertised such 
that that part of the proposed award that relates to area of 
operation or scope needs to be re-advertised. 

The application advertised seeks an award to apply in or 
in connection with the building construction industry. The 
amended claim seeks an award to apply to persons employed 
on site in or in connection with the building construction 
industry as carried on by the respondents set out in the 
Schedule attached to the award. The clause as amended 
seeks only to apply to workers employed "on site" and to 
that extent the range of the amended clause is narrower than 
the application as advertised. The application as advertised 
would have applied "on site" but also to the building 
construction industry generally. This point was conceded by 
the MBA (transcript p. 14a), and the Commission overruled 
the preliminary point raised stating that in the view of the 
Commission in Court Session the scope clause as amended 
is a subset of the original clause, and that there is no 
prejudice to any person or organisation from the decrease 
in the scope of the clause proposed. Further, the addition to 
the scope clause of the classification of sub-foreman does 
not fundamentally change the nature of the application. It 
had always been the intention of the application as indicated 
by the original clause, for foremen to be covered. Whilst the 
precise distinction between a foreman and a sub-foreman is 
a matter for some comment subsequently in these Reasons, 
it is difficult to conceive the introduction of a distinction 
between two types of foremen taking the coverage of the 
award beyond its original intention. The point is more of 
technicality than of substance. 

This preliminary point was taken up subsequently in the 
proceedings by Mr Heelan, and developed further. The point 
as raised drew attention to the differences in the definitions 
clause, which contains a definition of sub-foreman and a 
different definition of foreman from that contained in the 
claim as filed. In this regard the point is validly made that 
the change to the definition of "foreman" and "sub- 
foreman" is related to the scope clause but of itself the 
change to the definition does not take the proposed coverage 
of the award beyond the generic "foreman". Whilst once 
again the change to the definition might alter or perhaps 
expand the definition of "foreman" the fact of the 
application and its intent has been properly notified. Further, 
and in support of this conclusion, it is noted that in these 
proceedings, appearances have been entered by a number of 
employers members of the Confederation of W.A. Industry, 
by the Australian Federation of Construction Contractors 
and also by the Master Builders' Association of Western 
Australia (Union of Employers). It is not immediately 
apparent that any area of business within the on-site building 
construction industry is not aware of these proceedings and 
would be prejudiced by the matter not being re-advertised 
as proposed by Mr Heelan. As the application has been 
advertised, and the Commission is of the opinion that the 
changes which have occurred to the application are, in the 
above circumstances, not of the nature that requires a further 
advertisement, the preliminary points are for the reasons 
given above rejected. 

The MBA then presented submissions to the Commission 
urging the immediate dismissal or the indefinite adjourn- 
ment of the matter principally on the basis that the proposed 
scope clause may prove to be more acceptable to the MBA 
and therefore a question of conciliation arises. The status of 
the respondency list attached to the application was also 
raised. The position of the MBA was, in broad terms 

supported by the AFCC and by members of the CWAI, with 
the AFCC stating its fundamental objection to the issuance 
of the award in principle. The position of the employers on 
this point was opposed by the Unions. 

In the event, the matter was not able to be completed in 
the time set aside and an adjournment became necessary. 
The Commission directed that certain steps be taken by the 
parties to encourage conciliation, steps which included a 
report from the parties to Commissioner Beech prior to the 
next scheduled commencement of the matter. As a result of 
the conference which then occurred, it became apparent that 
conciliation would be unavailing and the matter then 
proceeded to the next scheduled hearing date. A notice of 
hearing was sent to the section 50 parties to provide those 
bodies with the opportunity to comment upon the applica- 
tion and the impact of the application upon the wage fixing 
principles. 

Both Unions tendered to the Commission copies of their 
constitutional rules. The Commission is satisfied that the 
constitutional rules of both unions sufficiently cover the 
proposed scope of the award claimed. 

In support of its case the Unions called evidence from Mr 
Langley employed by D.B.M. Constructions on the refur- 
bishment of the Mirrabooka Shopping Centre. He is a 
carpenter and joiner by trade and described himself as a 
general site foreman. He gave evidence as to his employ- 
ment status, the conditions of his employment and his work 
history. Similar evidence was given by Mr Nevin employed 
by F. & F. Constructions on the QVI site, a multi-storey 
building being constructed in the central business district. 
He also is a foreman carpenter and he outlined his 
responsibilities and employment conditions. Evidence was 
then called from Mr Heap employed by Lidco on a number 
of projects; Mr Collopy employed by a painting contractor, 
Nallen and Curry; Mr Cianfrini a general foreman employed 
by the Fini Group; Mr Trent the registered painting 
supervisor of Banstock Pty Ltd and Mr Franke, a foreman 
employed by Westswan Formwork. The Union then drew 
evidence from Mr Curran, a bricklayer with 23 years of 
experience in the construction industry and currently 
employed as an organiser for the CMEU. He gave evidence 
in relation to the revised respondency list, about which more 
will be said at the appropriate time, and under cross- 
examination gave evidence as to his experience of the 
employment of foremen and the distinction between 
foremen and leading hands. 

The Commission also has before it the transcript of the 
earlier proceedings before Halliwell S.C. which although 
addressing the preliminary point, also addressed employ- 
ment conditions within the scope of the proposed award. 
Although this material has been of some assistance, the 
more recent material placed before the Commission in Court 
Session in the present proceedings was generally of more 
help. 

The AFCC drew the distinction between a foreman of 
employees and a foreman of contractors on site, and related 
that distinction to the constitutional rules of the applicant 
unions. The AFCC voiced concern that the claim, if 
successful would result in persons employed as supervisors 
belonging to the same union as the persons who they were 
supervising, and believed that this would cause difficulties. 
The fundamental position of the AFCC is that the existing 
1964 award should be cancelled. If this was not accepted 
then the 1964 award should remain in its current form or, 
as a last resort a new award should be introduced with the 
absolute minimum of conditions. 

The MBA advanced objections that were philosophical, 
that is that a foreman is to be seen as part of the management 
team; that the application would cause a conflict of interest 
between foremen and members of the workforce in the same 
union; that there was a lack of perceived need for any change 
and finally that there was a fear that the CMEU would 
institute a campaign of unionising foremen. The involve- 
ment of foremen in industrial action was strongly opposed. 
Evidence was called from Mr Anderson, the owner of Keith 
Anderson Constructions Pty Ltd which employs foremen 
and Mr Gillard the Managing Director of Gillard Building 
Company who employs three foremen on different sites. 
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Employers members of the Confederation of W.A. 
Industry also voiced their vehement opposition. Mr Heelan 
analysed the State Wage Principles and concluded that the 
application would not be able to succeed. 

To the extent that the arguments against the issuance of 
the award go to an argument in principle against it, those 
arguments have already been presented and dealt with in the 
earlier decision of the Commission concerning the prelimi- 
nary point. The commencement of the reasoning of the 
Commission in Court Session in this matter is that an award 
should issue. It must be acknowledged that there is already 
an award in existence, and the application currently before 
the Commission seeks the issuance of a new award to 
replace that existing award. The award was last amended 
other than by General Orders of the Commission in 1973 
(see 53 WAIG 1421). Although the award has not kept pace 
with the times, it is still applicable and binding as a matter 
of fact and of law. It is enforceable in a practical sense if 
for example a foreman covered by the award is not allowed 
one of the days specified in Clause 10(l)(a) as a holiday 
without deduction of pay, or terminated in the ordinary 
course of events with less than the one week's notice 
required by Clause 13. The application seeks to bring the 
award up to date with current conditions, and indeed the 
claim before the Commission seeks to bring the award up 
to date in relation to the first stage of structural efficiency. 
Thus, this application is not for a first award in an area not 
previously regulated. Criticism is to be levelled at both 
unions for failing to keep the award up to date, and that 
failure is the cause of the substantial and drawn-out 
proceedings currently before this Commission in Court 
Session. The fact that there is currently an award in place 
is significant in that it provides for the foremen that it 
covers, conditions of employment in greater detail than 
would appear to have been negotiated between the foremen 
who gave evidence in these proceedings and their respective 
employers. It is important to note that the entitlement of the 
unions to enrol as members persons employed as foremen 
(and for that matter sub-foremen) is derived from their 
constitutional rule, and not from the possession of an award. 

For this matter to succeed the claims before the 
Commission must fall within the State Wage Principles. In 
commencing the consideration of this aspect of the case, it 
is important to state at once that the Principles are to be 
applied to an award that is up to date. The reason for this 
is readily apparent. 

The current system of wage fixation which derives from 
the September 1989 State Wage Case envisages two wage 
increases of the order of 3% for the successful implementa- 
tion of the Structural Efficiency Principle. For that magni- 
tude of wage increase to be applied to the existing award 
rates, which prescribe a range for a 40-hour week of between 
$104.30 to $135.50, rates that are acknowledged by all 
parties to be irrelevant in considering existing wage rates, 
would merely result in a meaningless figure. This simple 
proposition was recognised in 1983 when the first of the 
current systems of wage fixation came into existence 
following the wages freeze period of 1982 (63 WAIG 2210). 
The Principles from that decision contained an anomalies 
principle which is in substantially the same terms, with one 
exception, as is found within the current principles. That 
exception recognised that an award may be adjusted to an 
"equitable base" using the principle of comparative wage 
justice, a method which other than as provided was 
proscribed. Thus, the Principles as then drawn acknowl- 
edged that in addition to the wage increase otherwise then 
prescribed, further increases could be awarded in order to 
bring the award to an "equitable base" for the further 
application of the Principles. That Principle contained 
within it the requirement that "all such claims should be 
lodged by 31 December 1983" (op.cit.at 2211 and see also 
63 WAIG 2496). The date was removed from the Principle 
in the July 1986 State Wage Case, and the Commission then 
noted that: "For a union at this date to be seriously 
suggesting that an equitable base is yet to be fixed in an 
award is either an acknowledgement of a serious failure to 
service its membership or the discovery of some extraordi- 
nary thing which could meet the "rare circumstances" 

mentioned in the Federal decision" (66 WAIG 1139 at 
1142) a comment which has some application to these 
circumstances. The "equitable base" concept was removed 
from the Anomalies Principle following the September 1988 
State Wage Case (68 WAIG 2412). Now, and throughout, 
an "anomaly" is not defined. 

Within the current Principles is provision for a Special 
Case, which is a means by which matters which will exceed 
the current Wage Adjustment Principle may be considered. 
It is apparent on an objective analysis that the existing award 
is such a special case —it is an isolated example, and an 
improvement in its wages and conditions to reflect current 
standards should be permitted within the Principles. To 
interpret the Principles to prevent the rectification of such 
a situation would, in our opinion, be such a strict 
interpretation that an injustice would result. 

Further, given that foremen within the building industry 
on site, on the evidence before the Commission, are paid 
rates far in excess of the prescribed award rates, this results 
in a situation where to increase the award rate to reflect the 
rates currently being paid does not in that sense result in a 
wage increase to foremen who are already receiving the 
current rates of wage. This does not, of course, mean that 
the ordinary tests required under the State Wage Principles 
do not apply but it is relevant to the conclusion that, in the 
context of those Principles, the cost associated with the 
resolution of this matter can be said to be negligible. In 
saying this, it is recognised that the evidence does not reveal 
a uniform current rate of wage for foremen, and that an 
average rate struck would result in some wage increase for 
any foreman being paid below that average —the point that 
is being made is that the current situation before the 
Commission in Court Session can be contrasted to a 
situation where the rate within an award, albeit an inactive 
award, is the rate that is being paid, and thus to increase the 
rate to reflect the increases awarded over time would of itself 
result in those increases being immediately payable. The 
improving of the prescribed wages and conditions in this 
award is an administrative exercise in the main. The matter 
is just as easily illustrated when looking at annual leave: the 
current requirement within the award is for two weeks' 
annual leave, although the evidence (and industrial reality) 
reveals that foremen are paid four weeks' annual leave. 
Thus, to provide for four weeks' annual leave within the 
award will not of itself affect the annual leave entitlement 
already being paid, and this example is valid for most of the 
issues that confront the Commission in moving to update the 
award. 

In conclusion we are of the opinion that the application 
is one which falls within the Anomalies Principle of the 
Commission, with reference also to other principles such as 
Standard Hours, Conditions of Employment and Superannu- 
ation where directly relevant. The Commission will there- 
fore move to bring the award up to date, although there are 
difficulties in moving to bring the award to a situation which 
includes the first stage of structural efficiency. Structural 
efficiency as such should initially be introduced into the 
industry and classifications covered by an award by 
negotiations within the industry, and the Commission 
should not arbitrate structural efficiency unless and until the 
parties themselves have tried and failed and request that 
arbitration. Thus, the award to issue from these proceedings 
should be the subject of discussions between the parties as 
to the implementation of structural efficiency. 

It is also noted that in the opinion of the Commission, 
there has been substantial compliance with the procedure for 
processing a matter such as this within the Principles given 
that the s.50 parties were notified and afforded an 
opportunity to participate in the proceedings. No party has 
been prejudiced from the procedure followed on this 
occasion. 

Attention will now be given to the provisions to be 
contained within the award. In this context it is to be noted 
that the award to issue will be a minimum rates award, and 
will prescribe the minimum conditions of employment to be 
applied. In drawing upon the material presented by the 
employers, the Commission recognises that the presentation 
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of that material does not mitigate their strong objection to 
an award issuing from these proceedings. 

TITLE —The award shall be known as the "Foremen 
(Building Trades) Award 1990". 

SCOPE —The clause proposed by the Union is adopted. 
The Commission does not detect a substantial difference 
between the parties in this clause, but prefers the clause 
which confines the award to persons employed on site in the 
building construction industry as carried on by the respon- 
dents. 

AREA —The award should operate throughout the State. 
TERM —The award will not contain a term. As already 

referred to in these Reasons, it is expected that the parties 
to the award will immediately enter negotiations to amend 
the. award in relation to the implementation of structural 
efficiency. 

DEFINITIONS —It is apparent from the evidence that 
there is not a common understanding within the building 
construction industry regarding the scope of "foremen" or 
"sub-foremen". The current award describes a foreman as 
a person who is appointed as such, and indeed this course 
of action is similarly proposed in Exhibit AFCC 4. The 
existing award also includes in the definition of "foreman" 
a person who is appointed as a sub-foreman or an assistant 
foreman. Given that the evidence before the Commission 
does not reveal that persons classified as foremen univer- 
sally perform the same tasks, it is appropriate to define a 
foreman as a person appointed as such who is responsible 
for the supervision of employees and who performs one or 
more of the following duties: (a) ensuring that the 
programming of work is met; (b) ordering of material; (c) 
responsible for the quality control of the work being 
supervised. It is clear that such a list cannot be exhaustive, 
but it is not intended that a person be classified as a foreman 
who is in fact the project or site manager or superintendent. 
A foreman will directly supervise employees on one or more 
sites, and usually be under the control of a representative of 
management either on or off site. A foreman under the 
existing award may be required to control, direct or 
supervise the work of sub-contractors (and the extent of that 
control etc. is a factor to be taken into account in 
determining the rate to which any particular foreman is 
entitled —see 44 WAIG at 241). That requirement is to be 
recognised for the purposes of this award. It must be 
understood that on smaller sites the foreman may be the sole 
representative of management on the site, and therefore be 
more responsible for management matters than would a 
foreman on a larger site which also has the representative 
of management present. A foreman is also more than a 
leading hand who is a person in charge of other employees 
appointed as such (pursuant to the Building Trades 
(Construction) Award). 

Although the claim seeks to specify sub-foremen as a 
separate classification there is insufficient material before 
the Commission for it to differentiate between a leading 
hand and a sub-foreman, or a sub-foreman and a foreman. 
Indeed, on the evidence before the Commission, it is open 
to conclude that sub-foremen do not exist to any extent, if 
at all in the industry covered by the award. In this regard, 
reference is made to the relevant comments of Kelly C. in 
the original award proceedings (see 44 WAIG at 239). We 
are of the opinion that for the purposes of this award, a 
sub-foreman so classified should be treated as a foreman is 
treated, and the wage rates to be adopted will be such as to 
accommodate the issue. 

WAGE RATES —The evidence before the Commission 
in this regard equally does not present a uniform picture, 
although it may be concluded that a wage rate based upon 
the appropriate trade rate is more commonly found than not, 
and further that increases in the trade rate are viewed as the 
appropriate increases for the foreman's wage. The claim of 
the Union in this part of the award is for the foreman to 
receive a minimum weekly rate of $630.00. The evidence 
before the Commission shows a rate of $690.00 (Langley), 
$580.00 (Nevin), $480.00 (Heap), $540.00 (Collopy), 
$600.00 (Cianfrini), from $532.00 to $570.00 (Trent), 
$560.00 (Franke). In relation to this issue the evidence given 

in the proceedings previously before the Senior Commis- 
sioner is not of great further assistance. Information was also 
presented to the Commission as to the level of foremen's 
rates of wages prescribed in other awards of the Commission 
and in certain Federal awards. 

In this context it is appropriate to refer to the proceedings 
in 1963 concerning a preliminary hearing regarding the 
objection raised by employers to the issuance of the existing 
award (43 WAIG 112). On that occasion the President 
stated: 

"The fact that existing practices vary greatly both 
as to wages and conditions and even as to the 
designation of workers acting in a supervisory capacity 
is only to be expected when there is no award to 
prescribe a minimum standard for such workers. 
Furthermore, such a variety of wage rates and 
conditions may well continue to apply, though to a 
somewhat lesser extent, if an award be issued, for an 
award prescribes only a minimum standard and there 
is nothing to prevent any employer who wishes to 
retain in his employ a worker whom he considers to be 
worth more to him than the rates prescribed, paying to 
such worker overaward rates or allowing him condi- 
tions as to leave, sick pay, use of the employer's 
vehicles or any other matter pertaining to his work 
better than those prescribed in the award." 

Similar comments specifically relating to the wage rates 
to be prescribed were made by Kelly C. in 1964 when the 
award issued (44 WAIG 238 at 240) where he stated: 

"The evidence and inspections showed clearly that 
the duties of foremen and the degree of responsibility 
delegated to them varied to such an extent that the 
fixation of a rate to apply to all foremen was completely 
impracticable and would result in some foremen being 
grossly underpaid whilst others would be correspond- 
ingly overpaid ... In these circumstances, the only 
course available to me has been to prescribe a marginal 
range within which foremen ... are to be classified by 
their employer." 

In the result the award which issued contained seven rates 
of wage which could be applicable to foremen. 

The parallel between the situation confronting the 
Commission in 1964 in introducing an award into an area 
previously unregulated and the current situation where the 
Commission is asked to introduce a new award into that 
same area where, for reasons already mentioned, the award 
has become largely ineffective, is immediately apparent. 
The evidence before the Commission on this occasion shows 
a similarly broad pattern of persons having regard to 
employment on multi-storied building sites or on small 
building sites with a correspondingly small workforce. 
Similarly it is apparent that the duties and responsibilities 
conferred upon one person who may be described by his 
employer as a foreman may be hard to distinguish from the 
duties and responsibilities exercised by a different person on 
a different site who may be designated as a leading hand. 
In the circumstances it is proposed that a range of wage rates 
be inserted into the award, comparable to the range in the 
existing award, which will be applicable to the range of 
persons who should be classified as foremen to be found in 
the industry covered by the award. Similar exhibits, S9 
tendered by the Unions and MBA 9 and 10 tendered by the 
MBA contain calculations based upon the relativities from 
the maximum and minimum rates in the existing award. 
Using the ratios calculated by the parties (1:1.229268 and 
1:1.521951) and applying those percentages to the current 
tradesmen's base rate and additional payments prescribed in 
subclause (2) of Clause 8 of the Building Trades (Construc- 
tion) Award No. 14 of 1978 will produce the rates 
representing a minimum foreman rate and a maximum 
foreman rate. The current award contains seven rates, and 
whether this number should be maintained or reduced is a 
matter which should be discussed and agreed between the 
parties in the light of this decision. The rate to be applicable 
to any particular foreman will depend upon the circum- 
stances of that foreman's employment, with recourse to the 
Commission in the event of a dispute, and a sub-foreman so 
classified may be encompassed within the range similarly. 
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In the opinion of the Commission this will provide 
initially a flexible approach, and the effect of its introduction 
should be monitored by the parties and if necessary amended 
or altered by subsequent application as necessary. 

CONTRACT OF EMPLOYMENT—There is not a great 
difference between the parties in relation to the contract of 
employment. The wording as contained in the Union's draft 
is preferred with the addition in subclause (4) of the words: 
"... in which case wages shall be paid up to the time of 
dismissal". 

HOURS OF WORK —The claim of the applicant unions 
is for a 38-hour week worked in accordance with certain 
provisions. The evidence before the Commission shows that 
the 38-hour week is generally observed, and accordingly the 
award will prescribe a 38-hour working week. Given that the 
intention is for the award to cover persons who directly 
supervise employees, it would seem appropriate that the 
Hours of Work clause contain a provision which permits the 
working by the foreman of the hours of work, including the 
regularly rostered day off that is worked and observed by 
the persons being supervised. 

Included in this consideration is the question of overtime. 
Once again the evidence does not disclose a uniform 
treatment of this subject. The provision for overtime in the 
existing award excludes a period of up to two hours in any 
week as time usually and necessarily worked by foremen as 
part of their ordinary duties immediately prior to the usual 
starting time and immediately after the usual finishing time 
of workers under their control. The evidence before the 
Commission suggests that in general terms foremen do work 
more hours than the employees they supervise (Collopy 
p. 219, Cianfrini p. 237). Similarly there is evidence to 
suggest that some foremen are paid for all overtime worked 
(Nevin p. 190, Heap p. 197). Mr Collopy does not receive 
overtime payments at all (p. 208). The overtime clause 
within the existing award is current, although referable to 
a 40-hour week and good reason needs to be shown to depart 
from the existing provisions. A provision will be inserted as 
the Unions have claimed providing for time off in lieu, or 
such other compensation as may be mutually agreed, and the 
penalty rates for the working of overtime and the time 
worked on weekends and a public holiday shall be inserted 
in the award as a reflection of current standard provisions. 
The provision in the original award referred to above will 
remain for the present. It does not operate to prevent the 
payment of overtime when the employees being supervised 
are themselves working overtime, but rather it contains a 
recognition that certain routine matters may regularly need 
to be attended to, immediately prior to or immediately 
following the ordinary hours of work of the employees 
supervised. 

PUBLIC HOLIDAYS —This clause did not excite much 
comment, is in a standard form, and does not significantly 
differ from the existing provision. Accordingly the claim is 
granted in the terms of the Union document. 

ANNUAL LEAVE—The period of two weeks' annual 
leave currently prescribed will be increased to four in 
accordance with the current standard. The clause to be 
inserted will also reflect the current standards of the 
Commission which include the annual leave loading. 

SICK LEAVE—Standard provisions of the Commission 
will be inserted. 

LONG SERVICE LEAVE—The provision as contained 
in the Union document would appear to be agreed and will 
be inserted. 

DISTANT WORK —The award currently provides for the 
corresponding provisions of the Building Trades Award No. 
31 of 1966 to be incorporated into the award. The claim of 
the Unions is for the provisions of Clause 21. — Living Away 
From Home —Distant Work of the Building Trades (Con- 
struction) Award No. 14 of 1978 to be incorporated into the 
award. Given that this new award is to apply to on-site 
construction, and given the introduction of a separate 
construction award into the building trades area, a feature 
which has developed since the original Foremen's Award 
was delivered, the claim of the Union is appropriate and will 
be granted. 

LOCATION ALLOWANCES-The provision of the 
Union is not seriously contested and will be granted. It is 
apparent that this clause within the original award is one of 
the few that has been upgraded with time, presumably due 
to the issuance of a General Order in this regard. 

BEREAVEMENT LEAVE —This clause is sufficiently 
of a standard within awards of this Commission that good 
reason needs to be shown for it not to be included. No 
suggestion was made in these proceedings that such a clause 
should not be included given that the new award is to issue 
(see for example re Engineering Trades (Government) 
Award, 66 WAIG 1043). 

TIME AND WAGES RECORD-The Time and Wages 
Record clause is included with similar comments as made 
above in relation to bereavement leave (see for example re 
Ship Painters and Dockers, 58 WAIG 850). 

SITE ALLOWANCES — The claim of the Unions is that 
the remuneration paid to a foreman and a sub-foreman shall 
include a site allowance which is paid to the employees 
being supervised. In considering this matter it is not apparent 
to the Commission that the foremen subject of this claim 
perform the same work and suffer the same disabilities as 
construction workers on building sites. For that reason the 
claim is refused. It is of concern however that the refusal of 
the claim might well affect the relativity between foremen 
and the employees supervised and this is a matter which may 
warrant further attention, although the remedy to the 
problem, if it exists, does not lie with the automatic 
awarding to foreman of a site allowance. If in a particular 
case it can be demonstrated that a foreman or sub-foreman 
does incur the disabilities for which a site allowance is paid 
then that may be examined at the time the site allowance 
concerned is determined, but that is a matter for that 
occasion (and see also re Foreman and Related Supervisory 
Categories —(Australian Public Service) Award—1985 
((1988) 26 IR 348). 

FARES AND TRAVELLING TIME-There is sufficient 
in the evidence to assume that in a number of cases a vehicle 
or an allowance is provided to foremen. If this is not the case 
then equity demands that the fares and travelling allowance 
paid to employees supervised be payable to the foreman, and 
this is particularly so given that the award will be applicable 
to on-site construction, and may be applicable to persons 
who are required to supervise a number of different building 
sites. 

SUPERANNUATION—The provision of superannuation 
is a condition of the Commission's wage fixing principles, 
and the clause as proposed by the Unions is to be included 
in the award. 

BOARD OF REFERENCE—The Union claims that the 
Board of Reference provision should be continued within 
the award and this will be done, (see s.48 of the Industrial 
Relations Act 1979). 

NO REDUCTION —It is important for a No Reduction 
clause to be inserted in a new award, and given that the 
evidence before the Commission shows a variety of 
employment conditions, and given that the intent of this 
document is to provide a minimum only, the clause as 
contained in the Union's document will be approved. 

RESPONDENCY — During the hearing, the Commission 
was advised of certain steps that were taken by the Unions 
to revise the list of respondents to the application, and 
reference is made particularly to page 283 et seq in this 
regard. The Commission is satisfied that the respondency 
list as amended is appropriate to be included in the award. 

The parties are requested to prepare the Order to issue in 
these proceedings in accordance with these Reasons for 
Decision. If necessary recourse may be had to Beech C. prior 
to a Speaking to the Minutes being held. The commitment 
of the Unions in relation to this award is to be received at 
the Speaking to the Minutes and the commitment required 
to be inserted into the award pursuant to the State Wage 
Principles should also be noted. 

This matter is decided accordingly. 
Appearances: Ms B. Love appeared on behalf the 

Construction, Mining and Energy Workers Union of 
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Australia (Western Australian Branch) and the Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers. 

Mr T. Dobson appeared on behalf of respondents, 
members of the Australian Federation of Construction 
Contractors. 

Mr M. McLean appeared on behalf of respondents, 
members of the Master Builders' Association of Western 
Australia (union of Employers), Perth. 

Mr A.J. Heelan appeared on behalf of respondents, 
members of the Confederation of Western Australian 
Industry Inc. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and The Operative 

Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers 

Master Builders' Association of Western Australia (Union 
of Employers) and Others. 

No. A 5 of 1987. 
Foremen (Building Trades) Award 1991. 

COMMISSION IN COURT SESSION. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

6 DECEMBER 1991. 
Further Reasons for Decision. 

THE COMMISSIONER: The Reasons for Decision in this 
matter issued on the 15th August 1990 and requested that 
the parties prepare a schedule for the purposes of the 
Minutes of a Proposed Order in accordance with the Reasons 
for Decision. After an extensive delay, two documents were 
produced, one representing the views of the applicant 
unions, the other representing the views of the respondent 
employers. The Commission received both copies and now 
issues Minutes of Proposed Order. 

The attention of the parties is drawn to the following. 
1. The draft from the respondents suggested a clause 

containing the commencement date of the award. It is felt 
that this will be sufficiently catered for in the Order to issue. 

2. Clause 5. —Definitions. The parties have agreed that a 
foreman is an employee appointed as a foreman or 
subforeman, and thus it is clear that a foreman cannot be, 
at the same time, a person who has been appointed as a 
leading hand, or a site/project manager, and therefore the 
wording suggested in the respondents' draft is superfluous. 
Further, the definition of foreman has not been restricted as 
being responsible only for certain classifications, but rather 
the more general approach as contained in the existing award 
has been followed. 

3. Clause 7. —Wages. The Reasons for Decision which 
originally issued are clear on this point, but it must be noted 
that they are now over 15 months old. In the absence of 
further argument, it is not possible to take account of this 
time difference other than to incorporate into the award the 
first stage of the structural efficiency principle based upon 
the preliminary moves regarding structural efficiency which 
have been adopted within the building industry. The wage 

rates, which include reference to the industry allowance, 
have been calculated on that basis. The text of the wages 
clause has been taken from the existing award, as altered to 
reflect contemporary wording. The source of the wage rates 
themselves is set out in a schedule attached to these Further 
Reasons for Decision. 

4. Clause 9. —Hours of Work. The draft from the 
respondents suggested altering the spread of hours from 
7.00am — 6.00pm to 6.00am — 6.00pm. The Commission is 
not aware of submissions being directly attributed to this 
aspect, and it forms a departure from the existing award 
provision. It is felt that this point, and some points to follow 
are matters which ought be discussed between the parties in 
relation to the further implementation of structural effi- 
ciency. 

Similarly with the item in the respondent's draft that the 
rostered day off should be as agreed between the foreman 
and the employer. 

Similarly the requirement that an employer may require 
a foreman to work reasonable overtime does not appear in 
the current award. 

5. Clause 11.—Annual Leave. The wording contained in 
subclause (5) has been taken from the Building Trades 
(Construction) Award, which is the wording most appropri- 
ate for the industry to which the award to issue relates. 

6. Clause 15. —Location Allowances has been altered to 
reflect the latest General Order. 

7. Schedule of Respondents. The Schedule of Respon- 
dents has been left as per the claim. Any changes to this 
schedule ought be addressed at the Speaking to the Minutes. 

The Minutes of Proposed Order now issue. 

CORRECTED 

Schedule. 

SOURCE OF WAGE RATES 

Building Trades (Construction) Award following 1st 
stage SEP: 10/10/89, 70 WAIG 76 at 80- 

Tradesperson rate including base rate, supplemen- 
tary payment   $392.10 

Rate multiplied by ratios set out $482.00 — $596.80 
Industry Allowance of $14.80 added: 

$496.80-$611.60 
The difference between these two was then evenly 

divided to give seven rates in total as in the current award. 

Editors Note: Earlier reasons and Order of Senior 
Commissioner follows: Award published (72 WAIG 216). 
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FOREMEN CONSTRUCTION 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.44 

The Construction, Mining and Energy Workers' Union of 
Australia, western Australian Branch. 

and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch and Another. 

No. 5 of 1987. 

New Award — Foreman (Building Trades) Award 1987 
Agreement between parties re proceeding—to be confined 
to question of whether award should issue —if answer 
affirmative — terms negotiation to follow —Foreman (Build- 
ing Trades) Award 1964 background — presently in "no- 
tional" operation — application triggered by Construction 
Industry Portable Paid Long Service Leave Act 1985 — 
Wage Rates of 1964 Award neglected approximately 12 
years — Proposal to delete 1964 Award under Act—Com- 
mon thread of evidence opposing award —lead to conflict 
between foremen and other employees—no evidence that 
"active life" of 1964 Award created such conflict—1985 
Act creates need for award coverage continuation Act— 
prohibits "compulsory unionism" and allows for speedy 

resolution —Award to issue. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

29 October 1987. 
Reasons for Decision. 

THE SENIOR COMMISSIONER: This is an application for 
a new award to be known as the Foremen (Building Trades) 
Award 1987. 

By agreement between the parties to the matter th se 
initial proceedings are confined to the question of whether 
or not an award should issue and subject to the Commis- 
sion's decision on that "preliminary point" the parties 
would, if the question is answered in the affirmative, attempt 
to negotiate the terms of an award. The arguments for and 
against the question together with the evidence and exhibits 
were extensive, occupying some 370 odd pages of transcript 
and it would be inappropriate to attempt to paraphrase that 
material. Suffice it to say that the Commission has carefully 
weighed all the material presented to it by the parties. 

Briefly, the background is that in May 1964 (44 WAIG 
238) an award known as the Foremen (Building Trades) 
Award 1964 was issued by the Commission. The award 
applied to — 

"persons who, by virtue of their employment are, or 
are eligible to be members of the Western Australian 
Amalgamated Society of Carpenters, Joiners Industrial 
Union of Workers or the Operative Painters and 
Decorators Industrial Union of workers and who are 
employed as foremen in or in connection with the 
building industry ..." 

That award still continues in "notional" operation today 
but was last amended as to wage rates in November 1973 
(53 WAIG 1421). As Mr Schapper succinctly put it: 

"In terms of wages anyway, the award probably 
became inapplicable in any meaningful sense to the 
conditions of employment of foremen some time later 
in 1974 or early 1975. One can say, I guess, that for 
most practical purposes the award has been defunct for 
the last 12 years or so. 

On that question, of course, it is still a current award 
and it still in law applies. You will find, sir, a 
consolidation of that award at volume 62 WAIG at page 
1562." 

The events that "triggered" the present application are 
best described inter alia in Mr Schapper's words: 

"What happened was that at the very beginning of 
this year, the Parliament introduced an Act which dealt 
with portable paid long service leave in the construc- 
tion industry. This is the Construction Industry Portable 
Paid Long Service Leave Act of 1985. It was brought 
into force from 7th January, 1987. 

... The scheme that is set up is simply to require every 
employer in the industry to pay to the Construction 
Industry Portable Paid Long Service Leave Board — the 
Construction Industry Long Service Leave Payments 
Board —the sum of, I think it is, 3 per cent of the 
earnings that they pay to their building workers. The 
worker is registered and his credits and his length of 
service is kept with the board and when he has clocked 
up 15 years, the board simply pays out the long service 
leave moneys that have — pays him long service leave 
for whatever the prescribed period is at the then 
prescribed payments. 

... So you are only an employee for the purposes of 
the Act if you work under an award in a classification 
that is contained in that prescribed award. 

So foremen, paid, or employed in a classification 
under that award, are entitled to register and receive the 
benefits of the Construction Industry (Portable Paid 
Long Service Leave) Act, on its face. The difficulty 
with that is that the rates of pay prescribed under the 
Foremen (Building Trades) Award, having been ne- 
glected now for some 10 to 12 years, are I think, at their 
highest, running at around $170 a week. So people are 
not in fact employed under that award. What the 
Construction Industry Long Service Leave Payments 
Board proposes to do is delete the Foremen Building 
Trades Award as a prescribed award under this Act. 

... If the board deletes the foremen's award from the 
classified awards under this Act, no employer will have 
to make any contribution. If they do not delete the 
foremen's award, what they have to pay is the 
prescribed contributions calculated on the ordinary rate 
of pay and the prescribed contributions are three per 
cent. It will be three per cent of the prescribed pay in 
the foremen's award which is $170 a week. That is a 
silly situation and as you can see from the letter the 
board proposes to delete the foremen's award from the 
schedule to the Act and that will mean that foremen are 
not working under a prescribed award and they will not 
therefore be entitled to the benefits of the Construction 
Industry Portable Paid Long Service Leave Act. 

The board will delete the Foremen's Award from the 
Construction Industry Act unless it becomes a living 
award, an award which prescribes a rate of pay that 
is sensible and allows 3 per cent of a sensible amount 
to be paid in respect of foremen. If the award is not 
updated and made living then the statement contained 
in the letter will, in fact, take place —the Foremen's 
Award will be deleted and foremen in the construction 
industry, unlike those whom they supervise, will not 
obtain the benefits of portable paid long service leave. 

If for no reason other than that, we say an award 
should be made and it needs to be made for the reason 
that foreman, as you will hear, like the workers who 
they supervise often move around in the industry." 

(emphasis mine) 
From the background two factors of considerable weight 

emerge the first is in February 1963 the Court of Arbitration 
by majority (43 WAIG 112) overruled an objection that the 
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Building Trades (Foremen) Award should not be made by 
the Court. In so deciding Neville J. stated: 

"I agree with the respondents' submission that it is 
undesirable in principle for workers employed solely 
in a supervisory capacity to be members of the same 
union as the workers whom they supervise but when 
as in this case the constitution of a union makes 
provision for accepting as members both workers 
employed in a supervisory capacity as well as those 
whom they supervise and where there is no other 
industrial union which the supervisory workers are 
eligible to join, it seems to me obvious that the 
principle must give way to the Court's primary function 
of settling either by conciliation or by an award 
industrial disputes as they arise. Here we have a dispute 
between an industrial association of workers and a 
number of industrial unions of workers of which certain 
foremen are members, on the one hand, and an 
industrial association of employers and certain employ- 
ers some of whom employ such foremen, on the other 
hand, and the Court cannot refuse to attempt to settle 
and determine that dispute simply because the foremen 
in question belong to the same unions as the workers 
whom they control." 

The second factor (noted above) is that there is in 
existence a Building Trades (Foremen) Award and thus this 
application is not for a first award to cover an industry but 
is in reality the replacement of an existing, but out of date, 
award and the onus therefore lies with those objecting to that 
course of action. In other words, what has changed since 
November 1973 that renders the "updating" of award 
conditions by the issuance of a new award containing 1987 
standards undesirable? 

In summary form the respondents contended that: 

"...We say from the outset that the MBA is opposing 
the application. We do not believe an award should 
issue for foremen. We do not believe an award is 
appropriate to cover the various conditions, responsi- 
bilities and duties that foremen are responsible for. 

We submit that this is not necessarily so in that 
foremen are in fact being contributed for by employers 
at their current rate of pay and even if they were nut 
we say that the introduction of the portable long service 
leave scheme does not, of itself, automatically entitle 
foremen to award coverage. 

Being a member of the Portable Long Service Leave 
Board, I can confirm that what is actually happening 
is that foremen are being contributed for if they apply 
to join the scheme and the employers are contributing 
the prescribed percentage which is 3 per cent of the 
actual rate they receive. 

We are opposed to any sort of standardisation, if you 
like, of conditions of employment for foremen. We 
believe that the responsibilities and duties of foremen 
are very varied. We say that foremen, as a classification 
of employee, are not homogeneous and as such, the 
conditions of work vary, the remunerations vary and 
even the terminology varies. 

We, as a union of employers, have difficulties if rates 
of pay in this proposed award were to be tied to any 
in the construction industry. We say that also on the 
basis that the conditions of service of foremen are 
particularly varied in terms of a vehicle being supplied, 
flexibility in terms of hours of work, as well as the 
range of duties performed. 

I would state, firstly, that we believe there to be a 
conflict of interest in the foreman having dual 
allegiances between the employees he supervises and 
the management he is employed by. We feel that he 
does have a very responsible position on site and that 
that responsibility could be prejudiced by award 
coverage. 

The next objection we have to the application is that 
if granted, it is our view that there is a potential for 
increased industrial disputation on construction sites. 
We believe that, although foremen are eligible to join 
the union at the moment. We are concerned that the 
creation of an award would step up this pressure and 
we believe that foremen could be placed in an invidious 
position if they were to be embroiled in "no ticket no 
start" type stoppages." 

A common thread running through the evidence given in 
opposing the issue of an award was that this would lead to 
conflict between foremen (if members of the applicant) and 
other employees on site particularly in times of industrial 
disputation. The fear was expressed that as union members 
they would be "bound" by decisions of those supervised in 
respect to bans or strike action taken and thus their duties 
to and for their employer could be affected adversely. 
Several of the witnesses apparently equated the issuing of 
an award with "compulsory unionism" and were thus 
opposed to it. 

However, there is simply no material or evidence before 
the Commission that in the period from the making of the 
present award in 1964 and during its "active life" to 
November, 1973 any conflict arose as between foremen, 
their employers and the employees they supervised. In the 
final analysis the decision of the Court of Arbitration (supra) 
to issue an award has not been shown to have given rise to 
any industrial problems of the kind forecast in these 
proceedings and thus it should not be departed from by the 
Commission as presently constituted. 

Secondly, the enactment of the Construction Industry 
Portable Paid Long Service Act, 1985 from 7th January, 
1987 has caused changes which as outlined by the applicant 
provide a need for the continuation of award coverage. 

Finally, the Act prohibits "compulsory unionism" and 
the fears expressed in this area, if experienced, are capable 
of speedy resolution. For these reasons the Commission 
determines that an award should issue. 

We say that award coverage, irrespective of there 
being a range of wage, is not adequate to cover the 
various conditions of service that foremen are responsi- 
ble for. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
No. S 34-NEW AWARD. 

The Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia (Union 

of Employers) Perth. 
No. AS of 1987. 

Foreman (Building Trades) Award 1987. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

28 September 1988. 
Order. 

HAVING heard Mr D.H. Schapper on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia —Western Australian Branch and Mr M. McLean 
and on behalf of the Master Builders' Association of 
Western Australia (Union of Employers) Perth and Mr T. 
Dobson and later Mr C. Gibbs on behalf of the Confedera- 
tion of Western Australian Industry (Inc.), the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That an award should issue to cover Foremen 
employed in the Building Trades Industry. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles Myer Limited t/a Coles Supermarkets 

and 
Joyce Sweeting, Noel William Ryan and Keith Frederick 

Coppin. 
Nos 643, 645 and 647 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

4 June 1992. 
Order. 

THIS matter having come on for hearing before me on the 
4th day of June 1992 and having heard Mr A D Lucev (of 
Counsel) on behalf of the applicant and Mr O C Moon, as 
agent, on behalf of the respondents, it is this day, the 4th day 
of June 1992, ordered by consent, as follows: — 

(1) That appeals No 642, 644 and 646 of 1992 have 
been instituted within the meaning of s.49(ll) of 
the Industrial Relations Act 1979 (as amended) 
("the Act"). 

(2) That the applicant has sufficient interest as 
required by s.49(ll) of the Act and was therefore 
entitled to apply for the order which appears 
hereunder. 

(3) That the orders of the Commission in matters No 
1276, 1264 and 1277 of 1991 made on the 24th 
day of April 1992 be stayed wholly, pending the 
hearing and determination of appeals No 642, 644 
and 646 of 1992 herein, or until further order, 
subject to each of the respondents herein being 
paid interest from the 24th day of April 1992 

aforesaid to the date of any order or orders 
dismissing the said appeals, each or any of them, 
by the applicant at the rate of 3% per annum as 
follows: — 
(a) on the amount of $20,861.42 ordered to be 

paid to the respondent, Joyce Sweeting, 
(b) on the amount of $46,396.93 ordered to be 

paid to the respondent, Noel William Ryan, 
and 

(c) on the amount of $69,531.48 ordered to be 
paid to the respondent, Keith Frederick 
Coppin, 

in the event that the appeal against the said order 
for payment to any such respondent is dismissed 
herein, upon the making of such order/orders 
dismissing such appeal. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gawooleng Dawang Inc 

and 
Beverley Ann Lupton, Sheree Dannenburg and Janice 

Trembath. 
Nos 551, 552 and 553 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

26 May 1992. 
Reasons for Decision. 

THE PRESIDENT: These are three applications by the 
applicant, Gawooleng Dawang Inc, against Beverley Ann 
Lupton, Sheree Dannenburg and Janice Trembath. They 
were heard together and are applications under s.49(ll) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") which seek orders staying the 
whole of the operation of decisions made by the Commis- 
sion, constituted by a single Commissioner, in applications 
No 1798, 1799 and 1800 of 1991. The applications at first 
instance were made by Ms Lupton, Ms Dannenburg and Ms 
Trembath pursuant to s.29(b)(i) of the Act alleging that they 
were unfairly dismissed by the applicant herein who was 
their employer. 

The Commission, by order of 16 April 1992, declared that 
each of the respondents herein was unfairly dismissed on 7 
November 1991 and ordered, inter alia, that within 14 days 
of 14 April 1992, the applicant herein re-employ Beverley 
Ann Lupton in the position of general refuge worker with 
no less than 60 hours of employment per fortnight, Sheree 
Dannenburg in the position of general refuge worker with 
no less than 28 hours of employment per week and Janice 
Trembath in the position of general refuge worker with no 
less than 60 hours of employment per fortnight unless 
otherwise agreed by the parties at the point of re- 
employment. 

In addition, the Commission by its order deemed that for 
the purpose of any accrued entitlements, service from the 
date of re-employment respectively of each person shall be 
deemed continuous with the contract of employment 
terminated on 7 November 1991. 

Substantial reasons for decision had been issued by the 
Commission (see page 19 et seq of the appeal book). 

The Notices of Appeal were filed in the Commission on 
30 April 1992 against each decision. The appeals No 548, 
549 and 550 of 1992 have been instituted within the meaning 
of s.49(ll) of the Act. 

The applications herein for a stay were filed on 30 April 
1992. The applicant herein, and as appellant upon appeal, 
has sufficient interest pursuant to s.49( 11) of the Act. 
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The applicant is a community body which at material 
times conducted and still conducts a Crisis Accommodation 
Centre for women which is located in Kununurra. 

Gawooleng Dawang Inc is to a great extent, although not 
exclusively, an aboriginal community body and some 
members of the Committee are aboriginal persons. 

It was, I think, common ground between the parties that 
there was a conflict over the manner of the conduct of the 
affairs of the applicant between the three employees and the 
Committee of the applicant, and not unconnected with this 
was some ill feeling which had arisen because of alleged 
loyalty by the three employees to a Ms Meyers who had been 
a previous co-ordinator of the centre. 

The applications were opposed by the employer at first 
instance. An affidavit was filed herein by an employment 
officer, one Carol Anne Hapke, who is the Chairperson of 
Gawooleng Dawang Inc, a body incorporated in accordance 
with the Associations Incorporation Act 1987. 

There were allegations that there was much tension in the 
local community as a result of the dismissal of these persons. 
There was evidence of a report in The Kimberley Echo of 
27 April 1992 (exhibit 3, page 5) which stated that a 
Kununurra Crisis Centre furore had raged throughout the 
district for over six months. Contained in the report was 
reference to the result of the hearing in the Commission. 
However, it was in issue as to how much public furore there 
had been. 

PRINCIPLES. 
The principles in relation to applications for a stay are 

well known. There is an overriding principle that a person 
should not be deprived readily of the fruits of his/her 
judgment. That must be looked at in the context of 
s.26(l)(a), (c) and (d) of the Act which apply. 

Particular principles governing the exercise of discretion 
in that co.,text are as follows: — 

(1) That there is a serious issue to be tried. 
(2) The applicant must establish the facts from which 

it can be concluded that the balance of conven- 
ience favours the applicant. 

Firstly, as to the question of whether there is a serious 
issue to be tried, the grounds of appeal in each instance 
allege a number of matters which relate to errors of fact. 
However, paragraph 5 raises a question of law and paragraph 
7 raises the serious question as to the exercise of discretion 
by the Commission in ordering a reinstatement, having 
regard to the principles in Slonim and Fellows (1984) 154 
CLR 505, Max Winkless Pty Ltd v. Bell (1986) 66 WAIG 
847 and FCU v. George Moss Ltd (1991) 71 WAIG 318. 

In any event, it would appear from a reading of the reasons 
for decision that questions of fact do arise such as to give 
rise to a serious issue to be tried. 

Further, the question of balance of convenience arises. 
The balance of convenience favours the applicant, based on 
likelihood of members of the Committee resigning, the 
disruption to be caused within the refuge by the return of the 
three employees, the fact that two of them at least are in 
employment, and a number of other reasons. 

In the context of the question of whether the balance of 
convenience favours an applicant, Mr O'Connor relied upon 
the judgment of the New South Wales Court of Appeal in 
Alexander v. Cambridge Credit Corporation Ltd [1985] 2 
NSWLR 685 where the Court held that it is not necessary 
for the grant of a stay that special or exceptional 
circumstances be made out. It was sufficient that the 
applicant for a stay demonstrate a reason or an appropriate 
case to warrant the exercise of discretion in his favour. 

In Cullen v. Trollope (unreported) (NSW Court of 
Appeal), set out in Water Industry Salaried Officers' Union 
v. Professional Officers' Association [1987] 22 IR 178 at 
183 (NSW), the Court, applying Alexander v. Cambridge 
Credit Corporation Ltd (op cit), held that it was sufficient 
that the applicant for a stay should demonstrate a reason or 
an appropriate case to warrant the exercise of the discretion 
in his favour. Then it is for the Court, by its orders, to protect 
the parties and the subject matter of the litigation so that. 

in the event that the appeal succeeds, the appellant is not 
placed in a position of disadvantage that can be avoided by 
the making of just orders in advance of the hearing of the 
appeal. 

Mr Herron (of Counsel) submitted that the law in this 
State was that special circumstances must be shown to 
support an application for a stay of execution of judgment 
while an appeal was pending. Further, special or exceptional 
circumstances of the case need to show that the applicant 
will not be able to be restored substantially to his/her former 
position if the stay of execution of judgment were not 
granted. 

I was referred to Scott and Another v. ANZ Banking 
Group Ltd [1989] WAR 256 and Deputy Commissioner of 
Taxation v. Fontana [1989] WAR 262, the judgments of 
Master Staples and Master White respectively, following 
Cox v. Simeon (Appeal No 247 of 1983) (unreported) (Full 
Court of the Supreme Court of Western Australia judgment) 
and Federal Commissioner of Taxation v. Myer Emporium 
Ltd (No 1) (1986) 160 CLR 220. In Deputy Commissioner 
of Taxation v. Fontana (op cit) Master White did not follow 
Alexander v. Cambridge Credit Corporation Ltd (op cit) 
which he held related to rules of the Supreme Court of New 
South Wales framed in different terms from the rules of the 
Supreme Court of this State. 

Consistency was emphasised by the High Court in Re 
Moore; ex parte Pillar 65 AIJR 683 and this referred 
specifically to industrial relations. I apply that decision as 
I have applied it in Green and Others v. Carter and Others 
72 WAIG 723 at 728. 

Having regard to s.26(l) of the Act and to Re Moore; ex 
parte Pillar (op cit), I am not of opinion that special or 
exceptional circumstances are applicable as rigidly as that 
in this jurisdiction where equity, good conscience and the 
substantial merits of the case govern the exercise of 
discretion. However, the fact that the respondents will not 
be able to be restored substantially to their former positions 
if the stay is not granted is entirely relevant in terms of 
assessing the balance of convenience. In my opinion. 
Deputy Commissioner of Taxation v. Fontana (op cit) and 
Scott and Another v. ANZ Banking Group Ltd (op cit) are, 
in part, distinguishable in this jurisdiction for those reasons. 

In this case, I was assisted by a number of careful 
submissions from Mr O'Connor and Mr Herron on all 
aspects of the application, but particularly in relation to the 
question of balance of convenience. 

The main matters submitted to me as applying were: — 
(1) This matter arose out of difficulties between the 

Committee of Management and the three employ- 
ees. 

(2) There had been a great deal of publicity and debate 
in the town of Kununurra and the area over the 
dismissal. Exhibit 3, The Kimberley Echo, reports 
the order of the Commission at first instance and 
contains an announcement concerning the matter 
inserted on behalf of the three employees. 

(3) That there were three persons occupying the 
positions of the three dismissed persons, and to 
displace them now would badly affect the stability 
of the refuge which was only now returning to an 
even keel. 

(4) It was not as if there were a large number of 
employees. There were only three in these 
positions and there were members of the Commit- 
tee who might resign if these persons were 
reinstated pending the hearing and determination 
of the appeals. Exhibit "A" to the affidavit of 
Carol Anne Hapke demonstrated the fruitlessness 
of attempts at reconciliation between the Commit- 
tee and the dismissed employees. Those were the 
minutes of the meeting held between the three 
respondents and members of the Committee of the 
applicant. 

(5) On the other hand, there was some evidence that 
one respondent was not employed and the other 
two were employed, although perhaps not fully. 
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(6) It is quite clear that the refuge is a facility in the 
area providing services for the whole community, 
but mainly the aboriginal community. 

(7) It was submitted that it was likely that if the 
respondents were reinstated pursuant to interim 
orders some members of the Committee would 
resign. 

(8) Further, Mr Herron's submission was that the 
application for a stay was brought shortly before 
the last date by which these persons were to be 
re-employed. 

The intervention of Easter 1992 and the need 
for Committee decisions to be made was submit- 
ted by Mr O'Connor to be the reason. 

This was a difficult and sensitive matter, somewhat out 
of the ordinary. 

In this case, it is quite clear that there is a degree of ill 
feeling between the applicant and the respondents which 
puts the likelihood of the applicant's service being run 
correctly at risk. Against that is the right of the respondents 
to be reinstated. 

This is accentuated by the fact that it is not a service with 
a large number of employees, so that there is a likelihood 
of the employees at loggerheads with the Committee being 
a source, even unintentionally, of disruption to services. 

I am not at all persuaded, by evidence, that likely 
resignations might cause a closure of the service. 

In these circumstances, I do not see this as a threat, but 
as a real indication of the strong feelings of the applicant's 
Committee, or at least some of them. However, that alone 
would not be sufficient to deprive them of the fruits of their 
judgment. 

It is not an answer on its own to say that there are three 
persons employed in those positions already. 

The other side of the coin is this. The three respondents 
are not in the jobs which they are entitled to occupy by virtue 
of the Commission's order. One is unemployed. 

In my opinion, the balance of convenience favours the 
applicant at this time, since the likelihood of its service 
being disrupted is plain, the likelihood of serious conflict in 
a small organisation is plain and the effect of these problems 
on the applicant, the respondents and the community is 
likely to be serious. 

However, the order I make for a stay will be until the 
appeals are heard and determined or further order. 

I emphasise that if events cause the balance of conven- 
ience to alter, or if events overtake matters such that I should 
make further orders, then either party may apply. 

For example, long term unemployment might tip the 
scales in the balance of convenience. 

Appearances: Mr M A O'Connor as agent on behalf of 
the applicant. 

Mr M E Herron (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gawooleng Dawang Inc 

and 
Beverley Ann Lupton, Sheree Dannenburg and Janice 

Trembath. 
Nos 551, 552 and 553 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

20 May 1992. 
Order. 

This matter having come on for hearing before me on the 
14th and 15th days of May 1992 and having heard Mr M 
A O'Connor as agent on behalf of the applicant and Mr M 

72 W.A.I.G. 

E Herron (of Counsel) on behalf of the respondents, and 
having reserved my decision on the matter, and having 
determined that reasons for decision will issue at a future 
date to be determined by me, it is this day, the 20th day of 
May 1992, ordered and declared as follows: — 

(1) That appeals No 548, 549 and 550 of 1992 have 
been instituted within the meaning of s.49(ll) of 
the Industrial Relations Act 1979 (as amended) 
("the Act"). 

(2) That the applicant has sufficient interest as 
required by s.49(ll) of the Act and was therefore 
entitled to apply for the order which appears 
hereunder. 

(3) That the orders of the Commission in matters No 
1798, 1799 and 1800 of 1991 made on the 16th 
day of April 1992 be stayed pending the hearing 
and determination of appeals No 548, 549 and 550 
of 1992 or until further order. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 
under Section 66 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken and the State School Teachers' Union 

of WA (Inc). 
No 578 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

27 May 1992. 
Order. 

THIS matter having come on for hearing before me on the 
26th day of May 1992 and having heard Mr S R Edwards 
(of Counsel) (by leave) on behalf of the applicant, Mr E J 
Harken on his own behalf as the firstnamed respondent, and 
Mr B C Lindberg provisionally on behalf of the 
secondnamed respondent, the State School Teachers' Union 
of WA (Inc), and the applicant having made an application 
that the hearing and determination of application No 578 of 
1992 fixed for the 28th day of May 1992 be adjourned sine 
die, and wherein I found that the application should be 
adjourned and made an order as was necessary for the 
expeditious and just determination of the matter, it is this 
day, the 27th day of May 1992, ordered that application No 
578 of 1992 be and is hereby adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken. 

No. 578 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
13 May 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application for interim 
orders arising out of an application brought pursuant to s.66 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"). Both the applicant, Mr Kevin 
Matthew Farrell, and the respondent, Mr Edward John 
Harken, seek interim orders as appear hereinafter. 

The Parties. 
The application was brought by Mr Farrell against Mr 

Harken. The fact that Mr Farrell is and was a member of the 
State School Teachers' Union of WA (Inc) (hereinafter 
referred to as "the SSTU") was not in dispute, nor was his 
right to bring the application he has brought under s.66 of 
the Act. Mr Farrell is a member of the Executive and of the 
Emergency Committee of the SSTU. He is also, by virtue 
of an order made by me, deemed to be Vice-President, as 
the respondent, Mr Harken, is deemed by me to be the 
President by virtue of an order made on 14 April 1992 
(Doman and Others v. Harken and the SSTU (application 
No. 1607 of 1991) (unreported)) in the following terms: — 

"(15) That Edward John Harken, Colleen Hayward and 
Kevin Matthew Farrell, subject to these orders, be 
deemed to occupy the positions of President, 
Senior Vice-President and Vice-President of the 
SSTU respectively, until the completion of the 
said election or until further order." 

It is only by virtue of that order that the applicant, Mr 
Farrell, and the respondent, Mr Harken, are deemed to hold 
office, their terms of office otherwise having expired. 

I should say that this application is one of a series of 
applications relating to the rules of the SSTU which I have 
heard over the last few months, all of which are recorded 
in documents filed in the Commission and in the orders and 
decisions relating thereto appearing in the Western Austra- 
lian Industrial Gazette. 

This matter was brought on urgently, since both of the 
parties were of the opinion that it ought to be so heard. I gave 
orders and directions by order dated 6 May 1992 to effect 
this. This application for interim orders was heard at 9.00 
am and 4.15 pm on 8 May 1992. 

When the matter came on for hearing, Mr Brian Lindberg, 
a member of the Executive, sought leave to represent the 
SSTU which I had given the right to apply to be joined as 
a party. An organisation cannot be an applicant under s.66(l) 
of the Act. The section provides remedies for individuals 
and the Registrar. 

However, it transpired that Mr Farrell had been authorised 
by the Executive to bring this application and that it had 
undertaken to bear his costs, according to Mr Harken who 
appeared for himself. Mr Harken gave notice that he took 
issue with this. However, of course, Mr Farrell is entitled, 
as a member of the SSTU, whether authorised or not, to 
bring the matter before me, by virtue of s.66(l) of the Act. 

Mr Harken took issue with Mr Lindberg's right to appear. 
However, since Mr Harken's answer and counter proposal 
sought interim orders which were really against the SSTU 
rather than Mr Farrell, I gave Mr Lindberg provisional leave 
to appear and for the SSTU to be joined as a respondent. 

Application and Answer and Counter Proposal. 
This matter will not be clearly understood unless I 

reproduce the particulars of the amended application and the 
amended answer and counter proposal hereunder. They were 
amended by leave on 8 May 1992. 

Application. 
The amended application reads as follows: — 

"1. Subject to the decision of the Industrial Appeal 
Court in Appeal No. 6 of 1992 the applicant is the 
Vice President of the State School Teachers' 
Union of WA (Inc) and a member of its Executive. 

2. The applicant seeks an order pursuant to section 
66(2) of the Industrial Relations Act 1979 as to the 
general and specific manner of the observance of 
the rules of the union by the President for the time 
being of it, the respondent. 

Particulars of the Respondent's General Failure to 
Observe Union Rules 18(a), 18(d), 23, 21(A)(c) (sic), 
21(A)(f) (sic) and 2(a) 

(a) On 15 April 1992 the Executive of the union 
expressly resolved that Peter John Quinn be 
dismissed as General Secretary of the union 
in accordance with his contract of service 
with 12 weeks pay in lieu of notice and all 
other entitlements to be paid. 

(b) The Executive also then expressly resolved 
that the respondent was to inform Quinn 
urgently of the Executive's decision and to 
instruct the appropriate staff to calculate and 
draw a cheque for the severance entitlements 
referred to in subparagraph (a) hereof. 

(c) The respondent has failed to carry out that 
direction and has otherwise refused to cease 
holding Quinn out as the General Secretary 
of the union. 

(d) The respondent has failed to implement other 
consequential matters which arose from the 
resolution of 15 April 1992 and from a 
resolution of the union's Emergency Com- 
mittee of 16 April 1992 namely the respon- 
dent has refused or neglected to take all steps 
necessary to prevent Quinn from 

(i) authorising or sending out any material 
on behalf of the union; 

(ii) instructing or purporting to instruct 
union staff in respect of their duties; and 

(iii) attending, interrupting or interjecting in 
and at official meetings of the union. 

(e) On 23 April 1992 the Emergency Committee 
resolved to direct the respondent to circulate 
to union representatives copies of the conclu- 
sions and a summary of the reasons for 
decision in matter No. 1607 of 1991. The 
respondent has refused and/or failed to carry 
out that resolution. 

(f) On 22 April 1992 the Emergency Committee 
resolved to direct him to immediately send 
to all schools a news flash concerning the 
Executive's decision to oppose the appeal in 
proceedings 1607 of 1991. The respondent 
has failed to implement that resolution. 

(g) The respondent has contravened instructions 
conveyed to him by resolution of the Emer- 
gency Committee of 24 April 1992, not to 
engage solicitors, Dwyer Durack, on behalf 
of the union unless instructed by the Execu- 
tive to do so. 

(h) On 22 April 1992 the Emergency Committee 
resolved to direct the respondent to despatcli 
to all Executive members the minutes of the 
Executive meeting of Wednesday 15 April 
1992 and of the Emergency Committee 
meeting of Thursday 16 April 1992. The 
respondent has failed to implement that 
direction. 

(i) On 23 April 1992 the Emergency Committee 
of the union resolved to direct the respondent 
to immediately advise all union organisers to 
honour their contracts of service and to 
obtain written confirmation from them that 
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they had been so advised. The respondent has 
refused and/or neglected to comply with that 
direction. 

3. The respondent has refused to carry out his duties 
as the Chief Executive Officer of the union, 
subject to direction by the Executive of it. 

Additional particulars of the Respondent's specific 
failures to observe the Union Rules referred to in 
paragraph 2 hereof 

(a) The respondent has refused to act pursuant to 
the termination of Quinn's contract as in- 
structed by Executive; 

(b) The respondent has failed to request the 
return of union property from Quinn as 
instructed by the Executive; 

(c) The respondent has countermanded instruc- 
tions from the Emergency Committee to the 
auditor to make up Quinn's entitlements; 

(d) The respondent has permitted Quinn to 
purport to carry out duties which include the 
authorisation and despatch of material to 
union branches; 

(e) The respondent has countermanded instruc- 
tions from the Editorial Committee to the 
Editor of the 'Western Teacher', Mr J 
Hartley, with respect to the placing of an 
advertisement in the 'Western Teacher' at its 
meeting of 23 April 1 1992; 

(f) The respondent contacted the 'West Austra- 
lian' newspaper and attempted to counter- 
mand instructions that an advertisement be 
placed in it after the Emergency Committee 
had so instructed on 23 April 1992; 

(g) The respondent has failed to keep or make 
any bona fide attempt to keep order on the 
premises of the union resulting in elected 
union Executive members being harassed in 
the performance of their elected duties at 
duly constituted meetings; 

(h) The respondent has failed, as instructed on 22 
April 1992 by the Executive, to send a news 
flash to schools regarding an Executive 
decision to oppose the respondent's appeal in 
matter no 1607 of 1991. 

4. The applicant seeks such interim and final relief, 
as to specific and general observance of the 
union's rules by the respondent, as is necessary." 

Answer and Counter Proposal. 
The amended answer and counter proposal reads as 

follows: — 
"(a) On 15 April 1992 the Executive resolved to 

dismiss P J Quinn as General Secretary. The 
process of that decision was such that the 
respondent's responsibility as Chief Executive 
Officer (SSTU Rule 21(A)c) (sic) as relied upon 
in 1607 of 1991 by the President of the IRC 
obliged him to declare the decision of the 
Executive, officers of the SSTU and members of 
the SSTU as a decision which represents a breach 
of SSTU rules and thereby not able to be actioned. 

(b) The Executive decision was subsequent to and 
consequent upon that set out in (a) above. That 
decision was a breach of Rules thus any subse- 
quent decision which put the flawed decision into 
effect must also be not actioned. 

(c) as for (b) above 
(d) as for (b) above 
(e) Instructions to carry out the Emergency Commit- 

tee decision were put in place. The respondent 
doubts that the Emergency Committee under Rule 
23 stipulation that the Emergency Committee 
"shall have the power to deal with matters 
requiring immediate attention" can validly take 
such decisions. 

The duties of the General Secretary (Rule 28 a, 
(xi), in particular) represent the due process for 
actioning of such Executive or Emergency Com- 
mittee decisions. The respondent advised the 
General Secretary of the Emergency Committee 
decision as required. 

An industrial dispute within the SSTU Office 
is responsible for work bans which have prevented 
further work proceeding on Executive and Emer- 
gency Committee requirements. 

(f) as for (e) above. 
(g) The Emergency Committee decision is ultra vires 

the SSTU Conference Policy which set Dwyer 
Durack as the SSTU Solicitors and is contrary to 
the SSTU Administrative Instructions which 
provide the SSTU Senior Officers with the 
authority to instruct solicitors providing that the 
cost does not exceed a certain amount and 
providing that a report is provided to the next 
Executive Committee meeting. 

There has not been an Executive Committee 
decision to amend the Administrative Instructions. 

(h) as for (e) above. 
(i) Advice was given to the SSTU Organisers. Work 

bans by Organisers have resulted in the matter not 
proceeding beyond the respondent's advice. 

Additional Particulars 
(a) as for (a) in previous category 
(b) as for (a) above 
(c) as for (a) above 
(d) as for (a) above 
(e) Minutes of the Editorial Committee have not been 

made available to the SSTU Office. The respon- 
dent was not present at the reconvened Editorial 
meeting on 23.4.92. Information on decision of 
the Editorial Committee was mixed. The respon- 
dent authorized that the ad be placed as per his 
understanding of the decision of the Editorial 
Committee. 

(f) Rule 23, in the respondent's view, precludes an 
Emergency Committee from taking a decision to 
reconvene Conference. The matter was not of 
sufficient urgency. Rule 27 ([a]i) provides that the 
Executive Committee has the power to reconvene 
Conference. The decision of the Executive was 
2.5.92. Since that time everything possible has 
been done to reconvene Conference as directed by 
the Executive. 

The Executive had not so decided on 23 April 
and the Emergency Committee was in breach of 
SSTU Rules. The decision could not be actioned. 

(g) The respondent has not received any formal 
complaints from any individual. The respondent 
has witnessed a number of rowdy exchanges 
between a number of parties. 

(h) As for (e) in previous category. 
The respondent seeks that the application be dismissed. 
The respondent seeks interim orders in the following 

terms: 
1. The Executive of the SSTU be ordered to defer the 

Conference of SSTU elected Branch delegates to 
a time which makes possible the fulfillment of the 
Rules of the SSTU. 

2. The Conference of SSTU elected Branch dele- 
gates is to consider and decide upon an agenda 
which has been compiled and published according 
to SSTU Rules. 

3. That the conduct of the Conference of SSTU 
elected Branch delegates be according to SSTU 
Rules 

(i) be according to Conference Standing Orders 
(ii) not allow for the moving of motions which 

are not included in the notice paper. 
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4. The Executive Committee be ordered to compile 
an agenda which: 

(i) provides Branches with an opportunity to 
submit motions 

(ii) provides sufficient time (according to SSTU 
Rules) for Branches to consider the agenda 
paper. 

5. That no publication which purports to represent 
the Conference agenda be circulated until the 
orders above have been complied with. 

6. That no advertising by the Union or its Officers 
which seek to convey any information about the 
Conference be authorized until the above orders 
have been complied with. 

7. (i) That the Emergency Committee and the 
Executive Committee be not permitted to 
consider and decide upon any matters arising 
from 1607 of 1991 if such matters require 
expenditure and that all such decisions 
already taken be declared void pending the 
outcome of appeal in matter 1607 of 1991. 

(ii) That the Emergency Committee and Execu- 
tive Committee be not permitted to consider 
and decide any matter of expenditure con- 
cerning the reconvening of Conference until 
all SSTU Rules in the matter have been 
complied with and until the Executive Com- 
mittee determines the SSTU budget for 
1992/3." 

Jurisdiction. 
It should be added that some of the background to this 

matter can be found in the reasons for decision and orders 
made in application No. 1607 of 1991 (Dornan and Others 
v. Harken and the SSTU (op cit)). Those orders have been 
appealed against in appeal No. 6 of 1992 and orders have 
been made by Rowland J on 15 April 1992 relating to the 
stay of orders. 

Mr Harken submitted that, because there were work bans 
put in place by employees of the SSTU, I had no jurisdiction 
to hear the application and determine it. He said that a 
number of the decisions made by the Executive and the 
Emergency Committee cannot be "actioned" because of 
work bans. He modified that somewhat later in his 
submissions to say that I should not exercise my discretion 
in those circumstances, and that he would not personally 
give directions which would cut across the bans, nor was he 
going to be a party to cutting across the work bans. 

This submission was opposed by Ms Colegate (of 
Counsel) who appeared for the applicant, I having given 
leave to Counsel to appear, without objection. 

I should say that I decided that I did have jurisdiction to 
hear and determine the application for these reasons. 

S.66(2), as well as s.66(l) of the Act, confers jurisdiction 
on the President to "make such order or give such directions 
relating to the rules of the organization, their observance or 
non-observance or the manner of their observance, either 
generally or in the particular case, as he considers to be 
appropriate" etc. 

I concluded that those were the sort of orders which I was 
being required to make, after examining the application and 
answer and counter proposal and the submissions made to 
me, as well as the evidence. I am satisfied that I have 
jurisdiction to hear this application for interim orders and 
to deal with the application and answer and counter proposal 
herein. However, the question of jurisdiction can be raised 
at any time. 

I should also make it clear that the material before me in 
this application was necessarily limited, as are the questions 
which I have to answer. It should be borne in mind at all 
times that I am dealing with applications for interim orders. 
I am not hearing and determining these matters finally. 

Nothing which I say or determine here is meant to, nor 
can it foreclose, in any respect, upon all or any of the 
questions of fact and law which fall to me to hear and 
determine in this application upon its final hearing. What 

final decision is reached in the matter will depend on the 
evidence and the submissions put to me in toto. 

Evidence and Facts. 
The evidence in this matter was contained in two 

affidavits sworn and filed by Mr Farrell, Mr Farrell's 
evidence upon cross-examination and evidence contained in 
assertions from the bar table on behalf of all of the parties. 
In addition, there were some documentary exhibits, includ- 
ing the rules. No affidavits were filed by Mr Harken or by 
the SSTU. 

The facts, insofar as they fall to be determined, for the 
purpose of this application for interim orders, are, for the 
most part, not in dispute. I do not rely on denials or other 
assertions in the pleadings, it goes without saying. 

Mr Peter Quinn, referred to in this matter was the General 
Secretary of the SSTU and an employee, at least prior to the 
decision to terminate his services, of the SSTU. Whether 
that decision was or is valid or unfair or otherwise 
challengeable, I make no comment upon. I made various 
findings relating to his actions in application No. 1607 of 
1991 (Dornan and Others v. Harken and the SSTU (op cit)). 

At a meeting of the Executive of the SSTU on 15 April 
1992, the following resolutions were passed, inter alia: — 

"(ii) that Mr Quinn is hereby dismissed as General 
Secretary of the SSTU WA with 12 weeks pay in 
lieu of notice, and all due entitlements; 

(iii) that the spokesperson of the union inform Mr 
Quinn urgently and in writing, of the decision and 
instruct the appropriate staff to calculate and write 
a cheque for an amount to cover the entitlements 
referred to in the previous motion. 

(iv) that Kerry Burke be requested to act as General 
Secretary until the position is advertised and filled 
on a permanent basis, with the appropriate 
adjustments to salary and conditions, and that 
should she decline the temporary position, it be 
filled by a decision of the Emergency Committee, 
on a temporary basis by a person either from 
within or outside the union." 

It was asserted in Mr Farrell's affidavit that he was not 
aware (see paragraph 4) that Mr Quinn had been informed 
by the Mr Harken in writing of the decision to terminate the 
contract. That assertion was not explained or contradicted 
by Mr Harken. 

Next, it was asserted that Mr Harken had countermanded 
the instruction that he instruct the appropriate staff to 
calculate and write a cheque for an amount to cover Mr 
Quinn's entitlements. That assertion was not denied by Mr 
Harken. 

On 16 April 1992, at an Emergency Committee meeting, 
the following motions were passed: — 

" 2 (i) that if Mr Quinn has not been informed of the 
Executive decision to terminate his employ- 
ment that a letter drafted by the Emergency 
Committee be sent by the Emergency Com- 
mittee informing him of the action by 
registered mail or courier. 

(ii) that the Emergency Committee take all 
necessary steps to ensure that Mr Quinn 
receives his due entitlements in accordance 
with the Executive resolution of 15th May 
1992." (see paragraph 6 of the affidavit of 
Mr Farrell) 

A memorandum was then prepared by Mr Farrell to the 
Office Manager and the Auditor requesting them to calculate 
Mr Quinn's entitlements (see exhibit "A" to the affidavit 
of Mr Farrell). 

After that the Auditor informed Mr Farrell that the Mr 
Harken had sent a memorandum (exhibit "B" to the 
affidavit of Mr Farrell) to the Office Manager and Auditor 
claiming that Mr Farrell did not have authority to direct 
union staff. The Auditor indicated that he would take his 
instructions from Mr Harken. 
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Mr Harken, according to Mr Farrell, informed the 
members of the Executive that he had advised one Kerry 
Burke of the Executive decision regarding the General 
Secretary situation to the best of his recollection. None of 
these matters were denied by Mr Harken. 

On 22 April 1992 a number of other motions were passed 
in the Executive Committee: — 

"(v) That independent legal advice be sought urgently 
to deal with any matter relating to the termination 
of Mr Quinn's contract. That Matt Farrell be 
authorised to instruct Counsel on such matters and 
to obtain advice as required and that the costs be 
paid to the legal firm. 

(vi) That the Emergency Committee formally inform 
Mr Quinn of the Executive decision to terminate 
his employment forthwith." 

I was not informed that he had done anything in relation 
to that. 

The Emergency Committee, on 22 April 1992, passed, 
inter alia, the following motions: — 

"Item 4 That the following NEWSFLASH be sent 
to schools immediately. 

1. The Industrial Relations Commission has declared 
the Senior Officers' elections invalid due to rule 
breaches and use of union resources by Mr Harken 
and Mr Quinn. 

2. The President of the IRC has ordered that the 
elections be re-run. 

3. Mr Harken has appealed the matter. 
4. Executive has taken the decision to oppose Mr 

Harken's appeal. 
5. Mr Quinn's contract as General Secretary has 

been terminated by the Executive. 
6. Further information will be sent to schools as it 

becomes available." 
It was asserted by Mr Farrell that Mr Harken has not 

complied with the resolution referred to in paragraph 13, and 
I understood from Mr Harken that it was not in issue that 
that was the case. Indeed, Mr Harken advanced reasons why 
he should not so comply. 

At the same Emergency Committee meeting another 
motion was passed in the following terms: — 

"(i) The union despatch a typed copy of the minutes 
of the Executive meeting of Wednesday 15 April 
1992 and the Emergency meeting of Thursday, 16 
April 1992, to Executive members as a matter of 
urgency. 

In the event that they may still be untyped then 
a copy of the hand written minutes of both 
meetings be despatched to the Executive mem- 
bers." 

Mr Quinn was informed of the Executive Committee's 
decision by a letter from Messrs Northmore Hale Davey and 
Leake on 23 April 1992, prepared on Mr Farrell's 
instructions, which is exhibit "D" to Mr Farrell's affidavit. 
I was not informed whether there had been any response to 
that letter. 

The Emergency Committee meeting passed the following 
resolution on 23 April 1992, inter alia: — 

"4 That photocopies of the conclusion and summary 
of the reasons for decision of 1607 of 1991 
(Section 66 case before the IRC) be sent to all 
union representatives immediately." 

It is asserted by Mr Farrell (see paragraph 18 of his 
affidavit) that the resolution referred to in paragraph 16 has 
not been complied with (I assume he means paragraph 17), 
and that is not disputed by Mr Harken who again advanced 
reasons why he should not comply. 

At the same Emergency Committee meeting the follow- 
ing other motion was passed: — 

"10 The President advise the union organisers that 
they are to honour their contracts of service and 
that the President arrange that each organiser sign 

a suitable form of acknowledgement that they 
have received these instructions." 

It is asserted that Mr Harken has not complied with that 
resolution, and it was not disputed by him that that was the 
case. 

At the Emergency Committee meeting referred to in 
paragraph 17 the following motion was passed: — 

"2. That conference be reconvened for Saturday 30 
May 1992. 
Purpose: The sole purpose of this conference is to 

(i) give current background of section 66 no 
1607 of 1991 re Senior Officer elections, 

(ii) discuss the leadership crisis and, 
(iii) discuss events since the leadership crisis." 

The Editorial Committee, on 23 April 1992, passed the 
following motion: — 

"That the issue of the "Western Teacher" being 
considered by this meeting contain all necessary 
information details and advice to give effect to the 
Emergency Committee resolution of the meeting just 
held regarding the reconvening of conference for 
Saturday 30 May 1992." 

Mr Farrell asserted in his affidavit (paragraph 23) that the 
Editor, Mr Hartley, had been contacted by him on 23 April 
1992 and indicated that he had been directed by the 
President not to include the notice, even though it had been 
typeset. This was not denied by or on behalf of Mr Harken 
before me. 

The Emergency Committee meeting of 24 April 1992 
passed the following motion: — 

"5 That the SSTU President be instructed not to 
engage DD [Dwyer Durack] on behalf of the union 
unless instructed by the Executive." 

On 29 April 1992 Mr Harken told the Emergency 
Committee members that he had sought legal advice on 
matters relating to the Emergency Committee, and exhibit 
"E" is a copy of a letter from the respondent, Mr Harken, 
to members of the Emergency Committee. 

Subsequently, Mr Harken, on 2 May 1992, read out legal 
advice from Messrs Dwyer Durack to an Executive meeting. 

Mr Farrell asserts that at an Executive meeting on 2 May 
1992, when Mr Quinn was present and causing disturbance, 
that the President ignored the disturbance and failed to 
control members present at the meeting until points of order 
were raised by other members of the Committee. That also 
was not denied by Mr Harken before me. His answer and 
counter proposal raises certain facts, but I cannot rely on 
those. 

In his supplementary affidavit, sworn on 7 May 1992, Mr 
Farrell asked for the following: — 

(1) That there be interim orders to direct that the 
President obey the motions of the Executive 
Committee and Emergency Committee relating to 
the termination of Mr Quinn. 

(2) That there be interim orders to direct the President 
to comply with the motions referred to in 
paragraphs 13 and 17 of his affidavit of 6 May 
1992, namely: — 
(a) That the issue of the Newsflash be sent to 

schools. 
(b) That photocopies of the conclusion and 

summary of reasons for decision in applica- 
tion No. 1607 of 1991 be sent to all union 
representatives immediately. 

Exhibit "B" to Mr Farrell's affidavit is a memorandum 
dated 24 April 1992 to the Office Manager and Auditor from 
Mr Harken. It conveys the information that Mr Farrell does 
not have the facility under the rules to instruct staff, and it 
also stated that these matters were the subject of the stay 
orders in application No. 1607 of 1991. 

Nothing was said in proceedings before me in the 
application for interim orders which would lead me to the 
belief that those resolutions were not passed and passed 
validly and I accept that they were, subject to what I might 
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say hereinafter. I accept it, of course, for the purposes of this 
application for interim orders only. 

It is also a fact asserted by Mr Harken, and not denied, 
that work bans have been placed on their activities by 
employees of the SSTU. 

Exhibit 2 in these proceedings was tendered by Mr 
Harken and sets out this fact and the action taken by these 
persons which seems to have been taken by way of 
demonstrating objection to the decision to terminate the 
employment of Mr Quinn. I am not certain precisely what 
the bans are on the material before me. 

Mr Farrell did say in cross-examination that, at the 
meeting at which the resolution was passed determining to 
terminate Mr Quinn's employment, Mr Quinn was not 
present and that Mr Harken raised objections to the matter 
proceeding on the basis of "natural justice". It also seemed 
that similar objections were taken by at least one other 
member of the Executive at that meeting. 

Mr Farrell also said that Mr Quinn had failed to carry out 
his functions in an even-handed manner, and that he, Mr 
Farrell, had relied on the findings made against Mr Quinn 
in application No. 1607 of 1991 (Doman and Others v. 
Harken and the SSTU (op cit)). Mr Farrell did not say what 
motivated other members of the Executive, nor did he tell 
me that he could. 

Mr Farrell said that he wished to send out copies of the 
extracts from the decision so that the union representatives 
would be apprised of what had occurred in application No. 
1607 of 1991 because members were asking about it. He 
denied that this was for electoral gain. However, I observe 
that the decision was not his alone. It was that of the 
Executive. 

The case for the applicant then was that I should make 
a general order that the respondent, Mr Harken, comply with 
all directions of the Executive or the Emergency Committee. 
Alternatively, the applicant sought orders in terms of 
paragraphs (e) and (f) of the particulars of the application. 

It was submitted by Ms Colegate for the applicant that the 
orders sought ought to be made and would not prejudice Mr 
Harken. It was submitted that Mr Harken would suffer no 
prejudice, nor would Mr Quinn, if the orders sought were 
made. In any event, there were other forms of action open 
to Mr Quinn if he were aggrieved, so the submission went. 

Submissions. 
Mr Harken's submissions were, summarised, that: — 

(1) If interim orders were granted in relation to the 
question of termination this would prejudice Mr 
Quinn. 

(2) It was the President's duty to ensure that rales 
express or implied were complied with. 

(3) There was no urgency about sending out the 
Newsflash. In any event, it will not be achievable 
because of work bans. 

(4) If orders are made, at least in that context, as I 
understood Mr Harken, then industrial action 
would be escalated. 

(5) Finances were a serious problem and no budget 
had been struck by the Executive. 

(6) Apart from the cost of sending out copies of my 
106 page reasons for decision in application No. 
1607 of 1991 (Doman and Others v. Harken and 
the SSTU (op cit)), it risked damaging his 
reputation if these matters were published before 
the appeal. In any event, the information was not 
information which was required. 

(7) He expressed concern that the Emergency Com- 
mittee meeting met and passed a motion giving 
the Emergency Committee carte blanche power to 
advertise in the West Australian when there is no 
budget. 

(8) Exhibit 3—The resolution deciding that there 
ought to be a conference was in breach of the rales 
which do not provide for motions from the floor 
and which cannot be called by the Emergency 
Committee. 

(9) The conference should be deferred so as to comply 
with the rules such as permitting time for casual 
vacancies to be filled by the Returning Officer and 
requiring the agenda to be properly compiled, with 
input from branches. 

(10) Mr Harken submitted to me, quite unequivocally, 
that he was in favour of a Conference occurring, 
but not until the rales had been complied with. In 
answer to a question from me he said that this 
process would take about eight weeks. 

Ms Colegate submitted: — 
(1) In the past, motions have been allowed from the 

floor. 
(2) Exhibit 3 gives the branches an opportunity to put 

motions (exhibit 3 is agreed by all parties to be a 
record of the resolution calling a conference). 

(3) It would prejudice the day to day operation of the 
SSTU if the Emergency Committee could not 
determine expenditure. 

Indeed, if the interim orders were made, the SSTU might 
be deprived of moneys being available to oppose Mr 
Harken's appeal. 

Mr Lindberg made the following submissions to me, 
summarised as follows: — 

(1) That the agenda had been approved for the 
conference on 23 April 1992. 

(2) That there were often motions from the floor and 
that the Conference is the supreme body of the 
SSTU. 

(3) That standing orders can be suspended by virtue 
of rale 32. 

(4) That the conference had been called to deal with 
an emergency in the SSTU and it would be 
disadvantaged if it had to wait several months. 

(5) That the budget was in the course of revision. . 
Principles. 

These are applications by both parties for interim orders. 
I set out principles for consideration of such applications in 
Green and Others v. Carter and Others 72 WAIG 723 at 
726-727. 

Of course, the discretion must be exercised having regard 
to s.26(l)(a), (c) and (d) of the Act, and within the four 
corners of the Act. However, there must, within that 
framework, be consideration of the following: — 

(1) Whether there is a serious issue to be tried. 
(2) Whether the balance of convenience favours the 

applicant, and this would include consideration of 
the following: — 
(a) S.26(l) considerations. 
(b) Any irreversible consequences of granting or 

refusing the application. 
(c) Any other relevant consideration, including 

considerations under the Act. 
(d) The promptness or otherwise of the applica- 

tion. 
(e) Particular relevant considerations in the 

actual matter before the Commission. 
I will take into account all of those considerations. 
Needless to say, it is for the applicant for interim orders 

to establish the facts upon which the orders are sought. Both 
the applicant, Mr Farrell, and the respondent, Mr Harker), 
seek interim orders in this matter (see pages 3-9 (supra)). 

I now turn to these matters. 
The Conference. 

Firstly, there is the question of the Conference recalled 
for 30 May 1992. Of course, in that delegates are elected and 
hold office for one year (rule 27(c)(iii)), and the conference 
is being recalled and not reconstituted, is in fact the case, 
and that was what was submitted to me. 

Both Mr Farrell and Mr Harken agree that Conference 
should be recalled. It is the time of the recall which is in 
issue, as well as one or two other material matters. 
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The evidence in this matter clearly reveals a collision 
between the President and the Emergency Committee, and 
at times the President and the Executive. They have not 
resolved it themselves. 

The President has clearly refused or failed to comply with 
a number of resolutions of the Emergency Committee and 
decisions of the Executive. The President tells me he will 
not cut across work bans. The matter of Mr Quinn is also 
serious. 

Added to a background of obvious acrimony demon- 
strated by that situation are the problems which have arisen 
over the decision to terminate Mr Quinn's employment, 
including the work bans put in place in support of Mr Quinn. 

What however should be understood is this. The 
Executive is the "governing" body of the SSTU in between 
conferences. Indeed, it has a duty to control the affairs of 
the SSTU in accordance with the constitution (see rule 18(a) 
and (d)). These rules seem quite unequivocal. However, the 
Executive is required to abide by and conform to all 
decisions of Conference (see rule 18(b)(i)). 

The Conference shall be the supreme authority of the 
Union. Decisions of Conference shall be binding on all 
members (see rule 27(a)(ii)) (for interpretation of rules see 
R v. Aird; ex parte AWU 129 CLR 654). 

It seems to me, on what has been put before me, that 
affairs have deteriorated and that Conference, the supreme 
authority of the SSTU, should speak. The interests of the 
parties, as well as the SSTU and its members, require it. 

In my opinion, it is in the interests of the SSTU, the 
members, Mr Farrell and Mr Harken, that a conference 
should occur sooner rather than later. Because of the 
agreement that a conference should be recalled, there is no 
serious issue to be tried and the balance of convenience 
obviously favours my making an order that Conference be 
recalled as soon as possible. 

In addition, to facilitate the calling of the conference 
furthers object 6(f) of the Act which is "to encourage the 
democratic control of organizations so registered and the full 
participation by members of such an organization in the 
affairs of the organization" (particularly in the SSTU's 
current crisis, for crisis it palpably is). 

In the light of what I have said, a delay of eight weeks 
is not beneficial and probably detrimental to the SSTU and 
to its members. As Mr Lindberg submitted, this is an 
emergency. 

Exhibit 3, which all agreed contained the proposed agenda 
for Conference, is a matter which I should now consider. 

Mr Harken challenged in it references to motions from the 
floor. I am not persuaded, on what was put before me, that 
motions from the floor are not permitted at Conference. 

Rule 32 applies standing orders to both Executive and 
Conference. However, standing orders may be suspended 
(see rule 32(w)). 

Mr Harken took me to other relevant matters such as the 
preparation of the agenda and the right of branches to submit 
items (see rule 27(e)). These were referred to in his 
application for interim orders set out (supra). 

In addition, the question of filling casual vacancies was 
raised by Mr Harken and I note that the rule prescribes that 
they are to be filled "as far as practicable" by an election 
in the same mode as is prescribed by the rules for the 
election of "that Conference delegate". It seems to me that 
I can assist by applying the rule "as far as practicable" and 
ensuring a procedure which, as much as possible, does not 
delay proceedings. 

In the light of my above remarks, the balance of 
convenience falls in favour of the applicant, the Executive, 
the SSTU and its members, and there is no perceivable 
detriment to Mr Harken or anyone else in these serious 
circumstances by my facilitating the holding of a confer- 
ence. The equity, good conscience and substantial merits of 
the case require that I should abridge the times set out in rule 
27 and make all necessary orders (including orders 
suspending the operation of the rules for this purpose) to 
enable this conference to occur on 30 May 1992 in 
accordance with the Emergency Committee resolution 

which I was informed from the bar table had been confirmed 
by Executive. 

In any event, because of the views of all three parties, I 
would order that the conference occur. The Conference 
cannot discuss matters excluded by Rowland J in his orders 
of 15 April 1992. 

The Executive Committee and Emergency Committee. 
I now turn to the question of Mr Harken's complying with 

the orders of the Executive and Emergency Committee. 
The Emergency Committee exists by virtue of rule 23. It 

consists presently of the President, Mr Farrell and four other 
members whose names I do not know. That Committee is 
empowered to deal, under rule 23, with matters "requiring 
immediate attention" between meetings of the Executive 
and to report to the next meeting of the Executive on the 
business conducted by the Committee. 

I have already referred to the Executive's role as the body 
prescribed by rule 18 to control the affairs of the SSTU (see 
rule 18(a)) subject to the constitution between conferences. 

I have also referred to the fact that Conference is the 
supreme authority of the SSTU (see rule 27). 

The Emergency Committee is, in effect, a working 
Committee for emergency matters, subject to the control of 
the Executive not of the President, at least on the material 
put before me. 

The President is the Chief Executive and "principal 
spokesperson" for the SSTU. It is noteworthy that that may 
well mean that he is not the only spokesperson. 

"Executive" is defined by the Macquarie Dictionary as 
being "a person or body having administrative authority as 
in a company". There is no doubt that the President has that 
authority, but nothing has been said to persuade me, for the 
purpose of these applications for interim orders and reading 
the relevant rules in the context of the whole of the rules, 
that he is not clearly and unequivocally responsible to the 
Annual Conference and the Executive and the Emergency 
Committee for the implementation of their decisions and 
directions (see rule 21(A)(i)(e) and (f)). 

He is also required to ensure, as far as possible, that the 
rules of the SSTU are performed and observed (see rule 
21(A)(i)(c)). 

However, rules 18, 21 and 27 must be read together. 
Nothing has yet been said to persuade me, for the purposes 
of this application for interim orders, that on a fair reading 
of the rules the President has the right to veto or refuse to 
comply with a resolution of the Emergency Committee, 
which latter is, in fact, controlled by the Executive, which 
is in turn subject to Conference. 

Rules 21(A)(i)(c) or (e) and 21(A)(i)(f) are express and 
rules 18 and 27 are clear. In any event, I have received no 
submissions at this time which would persuade me 
otherwise. 

Of course, the President must ensure, as far as possible, 
that rules are performed and observed by officers and 
members. Officers and members would (so far as I am 
currently persuaded) not include the Executive over which 
he has no control except as its Chairman which is entirely 
a different matter. 

Conference is clearly excluded also from that sub-rule. In 
both cases, no doubt, the President would probably be 
required to vigorously inform the Executive or Emergency 
Committee of any likely breach, but, in the end, short of 
dissenting, of ruling as Chairman, and reporting to Execu- 
tive and Conference, and of taking action himself under s.66 
of the Act, he cannot go further and unilaterally veto or 
refuse to comply, so it would seem. He is bound by the 
resolutions. There is, therefore, no serious issue to be tried 
on the arguments so far put to me on that question. What 
I decide finally is an entirely different matter and would 
depend on the nature of arguments put to me. 

As to the balance of convenience, clearly the detriment 
occasioned to the SSTU, to its members and the Executive 
(see s.26(l)(c) of the Act) by the President failing to comply 
with its resolutions, means that the balance of convenience 
falls on the side of the applicant member, Mr Farrell, and 
I should, subject to what I say hereinafter, make interim 
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orders that Mr Harken comply. I include the Editorial 
Committee as a Committee of the Executive. 

Mr Quinn's Matter. 
I now turn to the question of Mr Harken's refusal to act 

upon the question of Mr Quinn's purported termination upon 
direction of the Executive and the Emergency Committee. 

There is no serious issue to be tried as to Mr Harken's 
duty to comply with the resolutions concerned, viewed 
purely in that light, on what I have said above. The question 
is, in the light of his challenging the resolutions, whether any 
interim order should be made. It is also material that Mr 
Quinn has remedies of his own to pursue. I was not told 
whether he has or not. 

What was sought to be raised before me is that the 
decision was challengeable on the ground of bias and denial 
of natural justice. 

The submission was that to grant interim orders would 
prejudice Mr Quinn. He is a person indirectly interested 
under s.26(l)(c) of the Act. 

Against that, it was said that Mr Farrell, (who is only one 
member of the Executive), relied on the findings of this 
Commission in application No. 1607 of 1991 (Doman and 
Others v. Harken and the SSTU (op cit)). This was, as I 
understood his evidence, the answer to allegations of a 
"denial of natural justice" to Mr Quinn. 

Another question arises as to whether, since the question 
of dismissal is an "industrial matter" in puro, I ought to 
exercise my discretion to deal with it at all, or whether Mr 
Quinn's remedies are elsewhere. He is certainly not a party 
to this application. 

However, Mr Harken, so far as 1 am persuaded, has no 
power to unilaterally veto the decision. 

In the circumstances, I am persuaded that there is a 
serious issue to be tried, if only in respect of the manner of 
Mr Quinn's "dismissal". 

As to the balance of convenience, the affairs of the SSTU 
seem not to be advanced whilst this situation obtains, and 
the members are inconvenienced. 

However, Mr Quinn's situation will be detrimentally 
affected if, in the light of Mr Farrell's evidence, I make 
interim orders which might risk foreclosing at this time. I 
am also conscious that he has already been given notice by 
the SSTU and its solicitors, so there is no prejudice to the 
SSTU in that respect. The balance of convenience favours 
Mr Harken at this time. I will not make the interim orders 
sought. If the balance of convenience were demonstrated to 
have altered, I might take a different view. 

The balance of convenience of the SSTU particularly 
involves its ability to ensure that the members' affairs are 
properly conducted, and any long term or continuing 
interruption or hindrance of it would be a matter which could 
be raised again, as could the question of other remedies 
available to Mr Quinn. 

Newsflash. 
The next question is whether I ought to make interim 

orders in relation to the sending out of the Newsflash. In my 
opinion, the resolution is not, so far as I am presently 
advised, one which is said to constitute a breach of the rules, 
or, if it is, it has not been demonstrated that there is a serious 
issue to be tried. Indeed, it seems to me that it does represent 
legitimate information which in the light of Mr Harken's 
reference to publicity in the media, informs people of the 
position concisely and neutrally. It should, however, in 
fairness, say that Mr Quinn disputes his dismissal and I will 
so order. 1 was not, on what was put to me, satisfied that 
there was a serious issue to be tried. 

As to forwarding extracts of my decision to union 
representatives, it seems to me that until the appeal is heard 
and determined it would be fairer to Mr Harken that this not 
occur. However, were it demonstrated that the decision was 
being misrepresented in the SSTU or elsewhere, or there was 
good reason why I should alter this view, I would alter it. 

Expenditure of Monies. 
I turn to the question of Mr Harken's application for 

interim orders in relation to the expenditure of moneys by 
the Emergency Committee and the Executive. 

Firstly, in the light of assertions from the bar table, I am 
not satisfied that there are serious financial problems. There 
was simply not sufficient put to me. 

I might add that the holding of the conference seemed to 
me, on what was put to me, such an important matter that 
it should not await the determining of the 1992/1993 SSTU 
budget, although it would be extremely prudent to determine 
the budget before then if it could be done. 

As to the Executive not being permitted to consider and 
decide upon any matters arising from application No. 1607 
of 1991 if it involves expenditure, there is no serious issue 
to be tried demonstrated to me at this time. 

Further, it is difficult to know precisely what is meant by 
the interim order, if one is looking at the balance of 
convenience. The interim order sought might well be wide 
enough to encompass funds to brief Counsel which would 
not be appropriate. I would not make any interim orders in 
that respect at this time. 

As to the resolutions requiring Mr Harken not to obtain 
legal advice on behalf of the SSTU without the consent of 
the Executive, that, in the circumstances, is a matter where 
the balance of convenience lies with the applicant. 

Further, no serious issue to be tried was demonstrated. Mr 
Harken told me that Messrs Dwyer Durack had been 
appointed by Conference as the SSTU solicitors and this 
could not be set aside by Executive (see paragraph 24 of Mr 
Farrell's affidavit of 6 May 1992 filed herein). 

I read the resolution in those terms, not as the Executive 
purporting to set aside a Conference decision, but to restrict 
Mr Harken instructing solicitors without Executive consent. 
Again there is no serious issue to be tried if that is so, and 
the balance of convenience of having the President comply 
with Emergency Committee decisions (the decision of at 
least three people to be reported to Executive) fall on the 
side of the applicant. 

As to the resolution requiring Mr Harken to advise the 
SSTU organisers that they honour the contracts, that falls in 
like case. No serious issue to be tried was raised. 

The balance of convenience clearly requires the SSTU 
and its members to require its employees to provide their 
services. If there is a dispute as to this, then that is not a 
reason why the President should not advise the employees 
what Executive has instructed him to advise them in this 
case. 

Nothing was demonstrated to me which constituted a 
likely breach of the rules by the Emergency Committee at 
this time in regard to that resolution or resolutions relating 
to the provision of copies of minutes and the resolution as 
to what should be included in the Western Teacher, where 
the Editorial Committee, a Committee of the Executive, had 
directed the Editor. The balance of convenience requires 
compliance. There will be orders in relation to those matters. 

I should also add that where I have made interim orders, 
they foreclose upon the final determination in this matter 
only where it has been established that the balance of 
convenience and the equity, good conscience and substantial 
merits require it. 

I would also add that both the applicant, Mr Farrell, and 
the respondent, Mr Harken, have brought their application 
sufficiently soon after the events concerned. There is no 
obstacle to either application here in that regard. 

Again, I emphasise that nothing I say here should be taken 
to be any comment upon what I have to determine upon the 
final hearing of all these matters. Indeed, that cannot be. 

I am required to determine applications for interim orders 
upon the criteria and material to which I have referred above. 

As a further consideration, the Executive was elected last 
October. Mr Harken and Mr Farrell hold office currently, 
only by order of this Commission. That is relevant to the 
democratic control of the organisation by the Executive 
under the rules. 
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I would also add that these orders will be expressed so 
as not to impinge upon the order of Rowland J in Harken 
v. Dornan and Others (Appeal No. 6 of 1992) (unreported). 

In any event, these are fresh matters arising after and 
separate from the matters covered by His Honour's orders, 
it would seem to me. 

I will issue a Minute of Proposed Interim Order to reflect 
these reasons. 

Order accordingly. 
Appearances: Ms A.E. Colegate (of Counsel) (by leave) 

on behalf of the applicant. 
Mr E.J. Harken on his own behalf as respondent. 
Mr B.C. Lindberg provisionally on behalf of the SSTU. 

evidence, and in relation to which all the issues had been 
adequately canvassed. 

In the circumstances, the amendments, which it was 
submitted by Mr Harken should be made, were not 
appropriate upon a speaking to the minutes, nor, indeed, 
were they consistent with the merits of the matter as I had 
found in my reasons for decision proper herein. 

For those reasons, I issued an order in the terms of the 
Interim Order issued in the matter with liberty to apply 
provisions and an altered date of meeting (by one day). 

Appearances: Mr S.R. Edwards (of Counsel) (by leave) 
on behalf of the applicant. 

Mr EJ. Harken on his own behalf as respondent. 
Mr B.C. Lindberg provisionally on behalf of the State 

School Teachers' Union of WA (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken and the State School Teachers' Union 

of WA (Inc). 
No. 578 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

21 May 1992. 
Reasons for Decision. 

THE PRESIDENT: There was a speaking to the minutes in 
this matter held on 13 May 1992 and I heard submissions. 

I agreed to the minutes to take account of the date 
proposed for the Conference, namely 31 May 1992 (not 30 
May 1992), a date which was otherwise a little unclear and 
which uncertainty I made provision for in the Minutes of 
Proposed Interim Order. 

In addition, upon the submission of Mr Edwards (of 
Counsel), which I did not apprehend to be opposed by Mr 
Harken, I felt it appropriate, although probably not strictly 
necessary, to provide for liberty to any party to apply to vary 
the orders. 

Mr Harken sought leave to put to me matters which 
plainly were not appropriate upon a speaking to the minutes. 
A speaking to the minutes is, as the authorities have well 
established, so that orders made by the Commission 
implement the reasons for decision of the Commission and 
so that the parties may be heard as to provisions which do 
not do that or are inconsistent or unworkable. Fresh evidence 
cannot be adduced (see CSA v. Public Service Commission 
(1937) 17 WAIG 22 at 23 per Dwyer P). It is not to re-open 
the case, except in proper circumstances. In this matter there 
had been more than ample opportunities for all of the parties, 
including Mr Harken, to seek to put their cases to me, in any 
event. 

Mr Harken sought to adduce evidence that the Conference 
could not be held on'31 May 1992, a Sunday, but on 27 June 
1992. This was no more than a repetition of his previous 
submission that the rules would have to be complied with 
and that time would be required to effect that. 

In addition, his seeking to adduce evidence that this could 
not occur (ie the holding of the Conference on 31 May 1992) 
was opposed by Mr Edwards. 

It seemed to me that the opportunity to adduce evidence 
had already come and gone (see CSA v. Public Service 
Commission (op cit)). 

In the circumstances, I then considered Mr Harken's 
Minutes of Proposed Amendments to the Minutes of 
Proposed Interim Order herein. The proposed amendments, 
for the most part, were directed to paragraph (6)(a), (b) and 
(c) of the Minutes of Proposed Interim Order and to the 
postponement of the State School Teachers' Union of WA 
(Inc) Conference which was a matter I had already heard 
comprehensive submissions on, in relation to which Mr 
Harken had had the opportunity to produce affidavit 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken. 

No. 578 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
13 May 1992. 

Interim Order. 
THIS matter having come on for an interim orders and 
directions hearing before me on the 8th day of May 1992 
and having heard Ms A E Colegate (of Counsel) (by leave) 
on behalf of the applicant, Mr E J Harken on his own behalf 
as respondent, and Mr B C Lindberg provisionally on behalf 
of the State School Teachers' Union of WA (Inc) ("the 
SSTU"), and having made such orders and given such 
directions, and this matter having come on for a speaking 
to the minutes on the 13th day of May 1992 and having 
heard Mr S R Edwards (of Counsel) (by leave) on behalf of 
the applicant, Mr E J Harken on his own behalf as 
respondent, and Mr B C Lindberg provisionally on behalf 
of the SSTU, and having determined that any supplementary 
reasons for decision will issue at a future date, it is this day, 
the 13th day of May 1992, ordered and directed as 
follows: — 

(1) That the SSTU be provisionally joined as a second 
respondent herein. 

(2) That this application be listed for hearing and 
determination on the 28th day of May 1992, and 
on such other days as the President may deter- 
mine. 

(3) That the respondent, Edward John Harken, be not 
required to comply with the resolution of the 
Executive of the SSTU of the 15th day of April 
1992, which is set out in paragraph 3 of the 
affidavit of Kevin Matthew Farrell sworn on the 
6th of May 1992 and filed herein, until further 
order. 

(4) That the respondent, Edward John Harken, be not 
required to comply with the resolution of the 
Emergency Committee of the 16th day of April 
1992, which is set out in paragraph 6 of the 
affidavit of Kevin Matthew Farrell sworn on the 
6th of May 1992 and filed herein, until further 
order. 

(5) That the respondent, Edward John Harken, be not 
required to comply with the resolution of the 
Emergency Committee of the 23rd day of April 
1992, which is set out in paragraph 17 of the 
affidavit of Kevin Matthew Farrell sworn on the 
6th of May 1992 and filed herein, until further 
order. 
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(6) That the respondent, Edward John Harken, do 
effect and/or cause to be done all things necessary 
to comply with or have others comply with: — 
(a) The Emergency Committee resolution of the 

22nd day of April 1992 set out in paragraph 
13 of the affidavit of Kevin Matthew Farrell 
sworn on the 6th of May 1992 and filed 
herein, save and except that the Notice to 
appear in the issue of the Newsflash be 
altered by inserting after paragraph 5 thereof 
"Mr Quinn has denied that the Executive is 
entitled to do so". 

(b) The Emergency Committee resolution of the 
22nd day of April 1992 set out in paragraph 
15 of the affidavit of Kevin Matthew Farrell 
sworn on the 6th of May 1992 and filed 
herein. 

(c) The Emergency Committee resolution of the 
22nd day of April 1992 set out in paragraph 
19 of the affidavit of Kevin Matthew Farrell 
sworn on the 6th of May 1992 and filed 
herein. 

(d) The Emergency Committee resolution of the 
24th day of April 1992 set out in paragraph 
24 of the affidavit of Kevin Matthew Farrell 
sworn on the 6th of May 1992 and filed 
herein. 

(e) The Editorial Committee resolution of the 
23rd day of April 1992 set out in paragraph 
22 of the affidavit of Kevin Matthew Farrell 
sworn on the 6th of May 1992 and filed 
herein. 

(7) That in the event that the respondent, Edward John 
Harken, shall refuse, omit, fail or neglect to 
comply with a resolution of the Executive or the 
Emergency Committee, or prevent or hinder the 
compliance with such resolution by any other 
person, or fail to do all in his power to ensure that 
such resolution is effected, within a time deemed 
reasonable by the Executive or Emergency Com- 
mittee, then the Executive shall appoint one of its 
members to take such action as is necessary to 
ensure that such resolution is carried out, and rule 
21(A)(i) shall be suspended in its operation insofar 
as such rule is an impediment to this order until 
further order. 

Provided that order (7) hereof shall not apply 
to any resolution referred to in the said affidavit 
of Kevin Matthew Farrell sworn on the 6th of May 
1992 and filed herein which is not referred to in 
order (6) hereof. 

(8) (a) That the Conference of the SSTU be reconve- 
ned for Sunday, the 31st day of May 1992. 

(b) That such Conference agenda be that set out 
in exhibit 3 hereto. 

(c) That such Conference be conducted subject 
to the order of Rowland J made on the 15th 
day of April 1992 in appeal No. 6 of 1992. 

(d) (i) That rule 27 be suspended in its opera- 
tion to permit motions from the floor at 
such Conference, insofar as the same 
may be necessary. 

(ii) That, in particular, rule 27(e)(i) be 
suspended in its operation to enable the 
Conference to be conducted as ordered. 

(e) That rule 21(A)(i)(a) to (e) inclusive be 
suspended, insofar as it is necessary, so as to 
permit the Conference to occur and permit 
casual vacancies to be filled on or before the 
24th day of May 1992. 

(9) That the said respondent, Edward John Harken, do 
effect and cause to be done all acts or things 
necessary to ensure that such Conference is held 
as ordered. 

(10) That the applications for interim orders herein be 
otherwise dismissed. 

(11) That there be liberty to any party to apply to vary 
these orders upon notice to the other parties. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken and the State School Teachers' Union 

of WA (Inc). 
No. 578 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

27 May 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application, made pursuant 
to liberty to apply herein, to vary Interim Orders which I had 
made on 13 May 1992. 

l^et me say at the outset that order (7) of the Interim 
Orders made on 13 May 1992 does not preclude Edward 
John Harken, the above firstnamed respondent, from 
complying with any order not referred to in order (6); it only 
precludes him from complying with those resolutions which 
are set out in the affidavit of Kevin Matthew Farrell sworn 
on 6 May 1992 and filed herein, and which do not appear 
in order (6) of the said orders. All other resolutions of the 
Executive, whether referred to in the said affidavit, are 
required to be complied with in the manner prescribed in 
order (7), and subject to order (7) (or order (9) as the case 
may be), and I have re-drafted the proviso to order (7) to 
make that clear, although it seems to me that it was 
sufficiently clear already. I say that because Mr Harken 
seemed to misunderstand its import from some submissions 
which he made. 

What was sought in this matter, upon the submissions of 
Mr Edwards (of Counsel), for the applicant, by way of 
variation to the Interim Orders made on 13 May 1992, was 
that order (8) of those orders be varied so that there be 
provision for those persons who were being permitted to 
speak by way of making reports at Conference, namely 
Edward John Harken and Beverley Anne Dornan, for 20 
minutes maximum only, and for each person who is 
presently a member of the Executive and Peter John Quinn 
(who is being given special permission to speak) to speak 
for 10 minutes maximum only. 

Regrettably, no copy of any proposed agenda, except 
exhibit 3, is before me. I must therefore rely on what was 
orally conveyed to me. 

There was also an application to vary the Interim Orders 
made on 13 May 1992 so that the Emergency Committee 
could have any of its own resolutions or any resolutions of 
the Executive which were not carried out by the President, 
carried out by somebody else appointed by the Emergency 
Committee or by the Executive. 

There were a number of matters of evidence which I 
should mention: — 

(1) It is clear that a meeting of the Executive on 15 
May 1992 was unable to proceed to discuss 
implementing the Interim Orders made on 13 May 
1992 because, beginning with Mr Harken and Ms 
Hayward, six out of the 14 members of the 
Executive present at the beginning of the meeting 
left over a period of some time. There was 
therefore no quorum of 10 available and the 
meeting could not proceed. 

According to Mr Desmond Alan Sheahan, on 
cross-examination, the early departures arose 
following some disagreement over Mr Braysich 
attempting to participate in the meeting by 
telephone and occurred over a period of time. 
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In addition, there was some question over 
whether the matters were properly on the agenda. 

It was not apparent to me, upon the evidence or 
upon submissions, as to why orders of this 
Commission, which had a clear time limit upon 
their execution in that the Commission required 
that a Conference be conducted on 31 May 1992, 
were subject to this questioning. 

Whatever the cause, it is clear that Mr Harken, 
the President, Ms Hayward, the Senior Vice- 
President, and others left the meeting and it was 
prevented from dealing with matters with which 
it should have dealt. 

(2) There was evidence from Mr Sheahan who is a 
member of the Executive that Mr Peter John 
Quinn, whom it is alleged by the applicant has 
been dismissed, and whom it is alleged by Mr 
Harken has not been dismissed, purported to 
inform the Sheraton Hotel and The West Austra- 
lian that Mr Sheahan, who was acting on behalf 
of the Emergency Committee, had no authority to 
book the Sheraton Hotel as the proposed site of the 
Conference or to use "The West Australian" to 
insert an advertisement in relation to the Confer- 
ence in it. Mr Quinn had told the management of 
the Sheraton Hotel and of The West Australian 
that they would not be able to be paid in respect 
of these matters. This was not denied by Mr 
Harken in evidence. 

I should add that there was evidence from Mr 
Harken that Mr Sheahan had cancelled a meeting 
with Sheraton staff this week. Mr Sheahan had 
denied this saying that he could not attend the 
meeting and had informed the Sheraton accord- 
ingly. 

(3) Mr Sheahan, on his evidence, had attended a 
Conference in the Commission involving staff of 
the State School Teachers' Union of WA (Inc) 
(hereinafter referred to as "the SSTU") who were 
represented by the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA 
Branch. This Conference occurred last Friday, 22 
May 1992, on the evidence, and Mr Sheahan did 
conceded that there was mention there that the 
work bans which staff had put in place following 
Mr Quinn's purported dismissal would be ad- 
justed. 

(4) (a) Mr Harken's evidence, primarily, was that 
the Conference would proceed. 

(b) His evidence also was that work bans had 
been "adjusted" by staff to ensure that the 
Conference would occur. However, he did 
inform me in evidence that if anyone other 
than Mr Quinn directed staff then there may 
well be industrial action on the part of 
clerical staff. As I understood his evidence, 
the bans had been adjusted because Mr Quinn 
was being permitted to speak at the Confer- 
ence. 

(5) Both Mr Sheahan and Mr Harken were at odds 
over Mr Quinn's position, the first maintaining 
that Mr Quinn was "the former General Secre- 
tary", he having been dismissed, and the latter 
maintaining that Mr Quinn remained the General 
Secretary. 

(6) Mr Harken, upon cross-examination, was unable 
to tell me what he had done as President in relation 
to Mr Quinn's actions to which I have referred 
above. 

In addition, he relied on rule 28 of the SSTU 
rules as authority for the proposition that the 
General Secretary has a duty to direct staff. 

True it is that the General Secretary is responsi- 
ble for the day to day supervision, direction and 
control of all officers and employees of the SSTU 
(see rule 28(a)(xi)). 

However, nothing was said at this stage of 
proceedings, in any event, to persuade me that the 
General Secretary who is an employee is entitled 
to direct staff in any way independent from the 
authority of the Executive to direct its employees, 
including the General Secretary (see my com- 
ments upon the powers of the Executive in my 
earlier reasons for decision in this matter). 

Mr Harken went on to submit that he had 
complied with all of the resolutions with which he 
was required to comply. He did indicate that it was 
the duty of the General Secretary (and his alone 
as I understood him) to ensure that employees 
performed their tasks and not his, a statement 
which would seem to be an error since the 
President is the Chief Executive. 

(7) His evidence also was that Mr Quinn's acts in 
purporting to interfere with the booking of the 
Sheraton Hotel and the insertion of an advertise- 
ment in The West Australian occurred before 
work bans were adjusted. Mr Harken, however, 
was unable to tell me in evidence what steps he 
had taken in relation to these actions of Mr Quinn, 
particularly as to ensuring how such actions may 
not occur again. Having regard to the seriousness 
of these acts, that was a notable omission. 

The question is whether the Interim Orders of 13 May 
1992 should be varied. In my opinion there is sufficient 
material to ensure that they should be varied: — 

(1) There is a compelling reason in the interests of the 
SSTU, its members, Mr Harken and the Executive 
that this Conference should take place and that it 
should be conducted without trouble and effi- 
ciently. 

(2) In view of the fact that the Executive Committee 
was unable to deal with the implementation of 
these Interim Orders on 15 May 1992, in view of 
the actions Mr Quinn took, in relation to which Mr 
Harken has not purported to take any action, and 
in the light of the fact that only a short time, a 
matter of three days, exists between the date of 
these orders and the date of the Conference, and 
having regard to the history of conflict mentioned 
in my reasons for decision in relation to the 
Interim Orders proper between Mr Harken and the 
Executive, and to some extent the Emergency 
Committee, there should not be a situation 
whereby the Executive through the Emergency 
Committee is not able to properly control matters 
relating to the Conference. This includes the doing 
of all necessary things and the giving of all 
necessary directions in the next few days to ensure 
that the Conference occurs and is properly 
conducted. (I would add here in parenthesis that 
Mr Harken said that Mr Quinn's actions occurred 
before the "adjustment" of the work bans. 
However, that is quite irrelevant. They occurred. 
They should not have). 

(3) Order (9) requires Mr Harken to do, effect and 
cause to be done all acts or things necessary to 
ensure that such Conference is held as ordered. 

(4) If there are any reoccurrences of actions, such as 
Mr Quinn on the evidence took, then these, if they 
are not remediable by Mr Harken (as was the 
recent case when Mr Harken was away), should 
be promptly remediable by the Executive through 
the Emergency Committee. 

(5) I am not persuaded, on the evidence, that Mr 
Harken is willing to take all steps which it might 
be necessary to take. 

However, the proper holding of the Conference and its 
successful conclusion requires Mr Harken and all members 
of the Executive to work in a spirit of good will and with 
common sense. If that occurs then I would hope that it will 
not be necessary for the Emergency Committee to appoint 
one of its members to take such action as is necessary to 
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carry out any resolutions of the Emergency Committee or 
the Executive. 

For those reasons, I am of opinion that the Interim Orders 
made on 13 May 1992 should be varied in the manner in 
which I have set out in the Minutes of Proposed Variations 
to Interim Orders and that there is a clear requirement to do 
so. 

I would emphasise that all conclusions of fact or law are 
conclusions drawn only for the purposes of this application 
to vary Interim Orders. They do not and cannot represent any 
conclusions which I might be required to reach upon the 
hearing and determination of this matter finally, particularly 
in the absence of evidence from all material witnesses and 
full submissions. 

Appearances: Mr S.R. Edwards (of Counsel) (by leave) 
on behalf of the applicant. 

Mr E.J. Harken on his own behalf as the firstnamed 
respondent. 

Mr B.C. Lindberg provisionally on behalf of the 
secondnamed respondent, the State School Teachers' Union 
of WA (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken and the State School Teachers' Union 

of WA (Inc). 
No. 578 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

26 May 1992. 
Variations to Interim Orders. 

THIS matter having come on for hearing before me on the 
26th day of May 1992 by way of liberty to apply to vary the 
Interim Orders made herein on the 13th day of May 1992 
and having heard Mr S R Edwards (of Counsel) (by leave) 
on behalf of the applicant, Mr E J Harken on his own behalf 
as the firstnamed respondent, and Mr B C Lindberg 
provisionally on behalf of the secondnamed respondent, the 
State School Teachers' Union of WA (Inc), and having 
reserved my decision on the matter, and having determined 
that reasons for decision will issue at a future date, it is this 
day, the 26th day of May 1992, ordered as follows: — 

(1) That order (7) of the said Interim Orders made 
herein on the 13th day of May 1992 be and is 
hereby varied as follows: — 

(a) By inserting after the word "Executive" in 
the sixth last line the words "or the Emer- 
gency Committee". 

(b) By deleting the proviso thereto and substitut- 
ing therefor the following proviso: — 

"PROVIDED that the only resolution or 
resolutions with which the said Edward John 
Harken is not required to comply with these 
Interim Orders are those which do not appear 
in order (6) of the said Interim Orders made 
herein on the 13th day of May 1992 and 
which are set out in the affidavit of Kevin 
Matthew Farrell sworn on the 6th day of May 
1992 and filed herein." 

(2) That the said Interim Orders made herein on the 
13th day of May 1992 be and are hereby varied 
by adding after order (8) therein the following 
order (8A): — 

"(8A) (a) That Edward John Harken and Beverley 
Anne Doman be permitted to speak at 
such Conference in accordance with the 
said Agenda of the said Conference 
approved by the said Executive, each for 
no longer than 20 minutes. 

(b) That each person who is presently a 
member of the Executive and Peter John 
Quinn be permitted to speak at such 
Conference in accordance with the said 
Agenda of the said Conference ap- 
proved by the said Executive, each for 
no longer than 10 minutes, except that, 
in accordance with the Executive Com- 
mittee decision, Peter John Quinn be 
given an extension of time if Confer- 
ence so decides." 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Editors Note: Procedural Orders follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken. 

No. 578 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
6 May 1992. 

Order. 
THIS matter having come on for hearing before me on the 
6th day of May 1992 and having heard Mr S.R. Edwards (of 
Counsel) (by leave) on behalf of the applicant and Mr E.J. 
Harken on his own behalf as respondent, and having made 
such orders and given such directions, and whereas I have 
found it necessary to make such orders and give such 
directions as are necessary or expedient for the expeditious 
and just hearing and determination of this matter, it is this 
day, the 6th day of May 1992, ordered and directed as 
follows: — 

(1) That the applicant herein have leave to amend its 
particulars of application by deleting the schedule 
thereto and substituting therefor the particulars of 
the application contained in the document today 
tendered by the said applicant, headed "Amended 
Grounds (No. 578 of 1992)". 

(2) That the respondent herein have leave to file and 
serve upon the applicant, within 24 hours of the 
6th day of May 1992, any answer and counter 
proposal. 

(3) (a) That a copy of the application herein and of 
this order be served by the applicant upon the 
State School Teachers Union of WA (Inc) 
("the SSTU") at its registered office within 
the aforesaid 24 hours. 

(b) That there be liberty to the said SSTU to 
apply to be joined as a party hereto. 

(4) That there be liberty to each of the abovenamed 
parties to file and serve a notice to produce 
documents upon the other party within the 
aforesaid 24 hours. 

(5) That the hearing and determination of any 
application for interim orders herein occur at 9.00 
am and 4.15 pm on Friday next, the 8th day of 
May 1992, or at such other date or time as I may 
determine. 

(6) (a) That the hearing of any such application for 
interim orders be conducted upon affidavit 
evidence, subject to these orders and any 
further order. 

(b) That any such affidavit or affidavits be filed 
and served on or before 4.30 pm on Thurs- 
day, the 7th day of May 1992. 
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(c) That there be leave to the parties herein to 
cross-examine the deponent of any such 
affidavit. 

(d) That if any party require that any deponent 
be available for cross-examination upon the 
hearing of such application for interim 
orders, then that party shall give notice 
accordingly to the other party, orally or in 
writing, within a reasonable time before 9.00 
am on the 8th day of May 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Matthew Farrell 

and 
Edward John Harken and the State School Teachers' Union 

of WA (Inc). 
No. 578 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

27 May 1992. 
Order. 

THIS matter having come on for hearing before me on the 
26th day of May 1992 and having heard Mr S.R. Edwards 
(of Counsel) (by leave) on behalf of the applicant, Mr E.J. 
Harken on his own behalf as the firstnamed respondent, and 
Mr B.C. Lindberg provisionally on behalf of the se- 
condnamed respondent, the State School Teachers' Union 
of WA (Inc), and the applicant having made an application 
that the hearing and determination of application No. 578 
of 1992 fixed for the 28th day of May 1992 be adjourned 
sine die, andwherein I found that the application should be 
adjourned and made an order as was necessary for the 
expeditious and just determination of the matter, it is this 
day, the 27th day of May 1992, ordered that application No. 
578 of 1992 be and is hereby adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Roy Jeffery 

and 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Robert Gregory 

Newton. 
No. 1903 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

27 May 1992. 
Order. 

THIS matter having come on for hearing before me on the 
27th day of May 1992 and having heard Mr J R Jeffery, the 
applicant, on his own behalf and there being no appearance 
by or on behalf of the respondents, it is this day, the 27th 
day of May 1992, ordered that application No. 1903 of 1991 
be adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L K MacLeod, A L Boschman, G T Smith, P J 
Melbin, L S Tan, R F Bolton, J Taylor, W Donnelly, A 

Formentin, W A Sullivan, J D Hopkins, M P Lawrence and 
K E Mitchell. 

No. 532 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
29 May 1992. 

Order. 
THIS matter having come on for a speaking to minutes and 
further submissions hearing before me on the 29th day of 
May 1992 and having heard Mr W O'Brien, the applicant, 
on his own behalf and Mr P M Nisbet (of Counsel) on behalf 
of the respondents, and having made such orders and given 
such directions, and whereas I have found it necessary to 
make such orders and give such directions as are necessary 
or expedient for the expeditious and just hearing and 
determination of this matter, it is this day, the 29th day of 
May 1992, ordered and directed as follows: — 

(1) That the respondents do and are hereby ordered to 
provide discovery and inspection to the applicant 
of the following documents in their custody, 
power or possession, namely balance sheets, profit 
and loss statements and bank statements for the 
period April 1991 to October 1991 inclusive, and 
that the applicant herein be given the opportunity 
to take copies of relevant documents at the 
premises of the respondent union, the West 
Australian Psychiatric Nurses' Association 
(Union of Workers). 

(2) That the applicant herein be and is hereby ordered 
not to reveal to any other person, except his legal 
advisor, any information obtained from those 
documents, or show or give a copy of any extract 
from such documents which are or purport to be 
or relate to the financial records of the West 
Australian Psychiatric Nurses' Association 
(Union of Workers). 

(3) That there be liberty to apply to any party herein. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No 417 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
28 May 1992. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 7 April 
1992 and edited by me). I have considered what has been 
put to me and if necessary I will give detailed reasons in a 
more felicitous form. 

It seems to me that this matter ought to be resolved before 
the speaking to the minutes so that the speaking to the 
minutes can properly be disposed of in the interests of all 
parties. To that end, I make specific orders which provide 
for the participation of persons who might otherwise be 
accused, whether validly or not I make no comment, of bias. 

The orders are as follows. I order that a meeting of the 
Executive take place at 5.00 pm today, 7 April 1992. at the 
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union boardroom, I order that all current members of the 
Executive be notified forthwith and note that they are, of 
course, eligible to take part in the normal manner. 

1 order that Mr Edward John Harken, Ms Colleen 
Hayward and Mr Kevin Matthew Farrell be deemed to be 
members of the Executive for the purposes of this meeting 
only. I order that Mr Edward John Harken, subject to the 
ordinary rules of meeting, preside. I order that the sole 
matter on the agenda be the instructions to be given to 
Counsel on the speaking to the minutes in matter 1607 of 
1991. 

I order that any rule or order preventing or inhibiting this 
occurring is suspended to that end only; and I order that 
country members be given the facility to participate in such 
meeting by telephone. I order, too, that there be liberty to 
apply, although I cannot see that it will be needed. 

I say that minutes of the proposed order will issue and if 
by 1.00 pm Mrs Ireland is not advised that you wish to speak 
to the minutes then that will become an order. 

Appearances: Mr C O'Neill, the applicant, on his own 
behalf. 

Ms P Byrne conditionally, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No 417 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
7 April 1992. 

Interim Order. 
THIS matter having come on for a directions and interim 
orders hearing before me on the 7th day of April 1992 and 
having heard Mr C O'Neill, the applicant, on his own behalf 
and Ms P Byrne conditionally, on behalf of the respondent, 
and having given reasons, it is this day, the 7th day of April 
1992, ordered and directed as follows: — 

(1) That a meeting of the Executive of the State 
School Teachers Union of WA (Inc) ("the 
SSTU") occur at 5.00 pm on Tuesday, the 7th day 
of April 1992 at the respondent union's board 
room. 

(2) That all current non Senior Officer members of the 
Executive be notified forthwith and are eligible to 
take part. 

(3) That Mr Edward John Harken, Ms Colleen 
Hayward and Mr Kevin Matthew Farrell be 
deemed members of the Executive for the purpose 
of this meeting only. 

(4) That Mr Edward John Harken preside subject to 
ordinary rules of meetings of the SSTU. 

(5) That the sole matter on the agenda of business of 
such meeting be the selection of and instructions 
to be given to Counsel/Advocate on the Speaking 
to the Minutes in matter No 1607 of 1991. 

(6) That any rule or order which might prevent or 
inhibit this occurring be suspended so as to 
facilitate such meeting occurring. 

(7) That country members of the Executive be given 
the facility to participate in the meeting by 
telephone. 

(8) That there be liberty to apply. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Diane Margaret Robertson and John Albert White 

and 
General Secretary, The Civil Service Association of 

Western Australia Incorporated. 
No. 630 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J.SHARKEY. 

27 May 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 27th day of May 1992 and having heard Ms D 
M Robertson on her own behalf and Mr J A White on his 
own behalf, as applicants, and Mr F Furey on behalf of the 
respondent, it is this day, the 27th day of May 1992, ordered 
and directed as follows: — 

(1) That The Civil Service Association of Western 
Australia Incorporated ("the CSA") be and is 
hereby joined as a second respondent to this 
application. 

(2) That the General Secretary of the CSA and the 
CSA have leave to rely on the Answer filed herein 
dated the 26th day of May 1992. 

(3) That the applicants provide further particulars of 
their application to the respondents upon request 
in writing by the respondents to the applicants 
within seven days of the 27th day of May 1992. 

(4) That application No 630 of 1992 be and is hereby 
adjourned for hearing and determination to 10.00 
am on Thursday, the 11th day of June 1992 or on 
such other dates and at such other times as may 
be fixed by me from time to time. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AG REEM E NTS— 
Application for— 

MAGNETIC TAPE MANUFACTURING AWARD 
No. AK) of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

& Miscellaneous, W.A. Branch and Others 
and 

AATEC Australia. 
COMMISSIONER J.A. NEGUS. 

4 June 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with their application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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ACTIV FOUNDATION (SALARIED OFFICERS) 

No. 13 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

and 
Activ Foundation Inc. 

No. 835 of 1991. 
COMMISSIONER J.A. NEGUS. 

21 May 1992. 

Order. 
HAVING heard Mr C. D. Panizza on behalf of the Applicant 
Association and Mr L. Bums on behalf of the Respondent, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles, enunciated in the 
State Wage Case decision of June 1991 and pursuant to the 
powers conferred by the Industrial Relations Act 1979 
hereby orders: — 

That the ACTIV Foundation (Salaried Officers) 
Award No. 13 of 1977, as amended, be further amended 
in accordance with the attached schedule and such 
amendments shall be effective on and from the 13th day 
of December 1991. 

(Sgd.) J.A. NEGUS, 
rL.S.l Commissioner. 

5. Clause 21. —Motor Vehicle Allowance: Delete sub- 
clauses (7), (8) and (9) of this clause and insert in lieu thereof 
the following: 

(7) Requirement to Supply and Maintain a Motor Car: 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area: cents per kilometre 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000 — 8000 kilometres 44.5 39.2 34.3 
Over 8000—16000 kilometres 24.8 22.0 19.9 
Over 16000 kilometres 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 — 8000 kilometres 45.5 40.2 35.2 
Over 8000—16000 kilometres 25.3 22.5 20.3 
Over 16000 kilometres 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000—8000 kilometres 50.5 44.9 39.2 
Over 8000—16000 kilometres 27.7 24.7 22.2 
Over 16000 kilometres 28.1 24.9 22.1 
Rest of State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000—8000 kilometres - 47.0 41.4 36.3 
Over 8000—16000 kilometres 26.2 23.2 21.0 
Over 16000 kilometres 27.6 24.3 21.7 

(8) Voluntary Use of a Motor Car: 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 16Q0cc & Under 
Rate per kilometre -2 600 cc 

cents per kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary Use of a Motor Cycle: 

Schedule. 
1. Clause 2. — Arrangement: 

A. 2A. State Wage Principles — September, 1989: 
Delete this title. 

B. 29. Deleted: Delete this title and insert in lieu 
thereof the following: 

29. Consultation and Enterprise Bargaining 

2. 2A. —State Wage Principles—September, 1989: De- 
lete this clause. 

3. Clause 10. —Salaries: 
A. Immediately following subclause (1) of this clause 

insert the following new subclause: 
(2) The employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training. 

B. Renumber the existing subclause (2) as subclause 
(3). 

C. Delete the existing subclause (3). 
4. Clause 20. — Long Service Leave: Delete paragraph (c) 

of subclause (8) and insert in lieu thereof the following: 
(c) To the widow of an employee and/or such other 

person as may be approved by the employer in the 
event of the death of an employee provided that 
no payment shall be made for pro rata long 
service leave unless the employee had completed 
not less than twelve months continuous service 
prior to the date of his/her death. 

Distance Travelled During 
a Year on Official Busi- 
ness 

Rate per kilometre 
cents per kilometre 

17.1 

6. Clause 29. —Deleted: Delete this clause and insert in 
lieu thereof the following: 

29. — Consultation and Enterprise Bargaining 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
effectiveness and productivity of Activ Founda- 
tion and to enhance the career opportunities and 
job security of employees. 

(2) At each plant or enterprise, the employer, the 
employees and their relevant union or unions may 
establish a consultative mechanism and proce- 
dures appropriate to the size, structure and needs 
of that plant or enterprise. Measures raised by the 
employer, employees or union for consideration 
consistent with the objectives of subclause (1) 
herein shall be processed through that consultative 
mechanism and procedures so long as measures 
raised and agreements are consistent with State 
and National Wage fixation guidelines. 

(3) Any agreement to vary the award shall be 
processed in accordance with the Industrial Rela- 
tions Act 1979 and shall be subject to approval by 
the Western Australian Industrial Relations Com- 
mission. 

(4) Nothing in this clause shall operate so as to limit 
or impinge upon the statutory rights of the 
employers and the union pursuant to the aforesaid 
Act. 
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7. Schedule A.— Minimum Salaries: Delete subclauses 2 
and 3 of this schedule and insert in lieu thereof the 
following: 

Salary 
Per Annum 

(2) Minimum Salaries 

LEVEL 
Level 7 

Salary 
Per Annum 

LEVEL 
Level 1 
Under 17 years of age 10,452 
17 years of age 12,206 
18 years of age 14,248 
19 years of age 16,491 
20 years of age 18,520 
21 years of age. 1st year of service 20,343 
22 years of age. 2nd year of service 20,997 
23 years of age. 3rd year of service 21,647 
24 years of age. 4th year of service 22,295 
Level 2 22,946 

23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 

Level 9 

Level 10 

Level 11 

Level 12 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(b) Subject to subclause (d) of this clause, on 
appointment or promotion to Level 3/5 under this 
clause — 

(i) Employees, who have completed an ap- 
proved three academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the first year increment. 

(ii) Employees, who have completed an ap- 
proved four academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the second year increment. 

(iii) Employees, who have completed an ap- 
proved Masters or PHD degree relevant to 
their calling, shall commence on the third 
year increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and union shall be responsible for 
determining the relevant acceptable qualifications 
for appointment for the callings covered by this 
clause and shall maintain a manual setting out 
such qualifications. 

(d) The employer in allocating levels pursuant to 
clause (3) of this schedule may determine a 
commencing salary above level 3/5 for a particular 
calling/s. 

(3) Salaries — Specified Callings and Other Professionals 
(a) Employees, who possess a relevant tertiary level 

qualification, or equivalent as agreed between the 
union and the employers, and who are employed 
in the callings of Librarian, Program Develop- 
ment, or any other professional calling as agreed 
between the union and employers, shall be entitled 
to Annual Salaries as follows: 

LEVEL 
Level 3/5 

Level 6 

Salary 
Per Annum 

$ 
26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
EPT Fochi Joint Venture and Others. 

No. 184 of 1992. 
COMMISSIONER R.N. GEORGE. 

2 June 1992. 
Order. 

HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 

06812-3 
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Case decision —January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of May 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Appendix D — North West Shelf Gas Project. Immedi- 

ately following clause 22.— Liberty to apply of this 
Appendix add a new clause as follows: 

23. — Termination/Redundancy. 
(1) This clause shall apply where an employee ceases, for 

any reason to be employed by an employer Respondent to 
this award other than for reasons of misconduct. 

(2) Severance Pay: 
(a) An employee, leaving his/her employer on ac- 

count of a decision in accordance with subclause 
(1) hereof shall be entitled to the following 
amount of severance pay in respect of continuous 
periods of service. 
PERIODS OF SEVERANCE PAY 
CONTINUOUS 
SERVICE 
Less than one year $20.00 for each com- 

pleted week of service 
to a maximum of two 
weeks' pay 

One year but less than Two weeks' pay plus 
two years $20.00 for each com- 

pleted week of service 
to a maximum of four 
weeks' pay 

Two years but less than Four weeks' pay plus 
three years $20.00 for each com- 

pleted week of service 
to a maximum of six 
weeks' pay 

Three years but less Seven weeks' pay 
than four years 
After four years of Eight weeks' pay 
service 

(b) In lieu of the $20.00 specified in paragraph (a) 
hereof, after 14 October 1991 the rate of accrual 
shall be $25.00 for each completed week of 
service, with the maximum accrual as specified. 

(c) "Weeks' Pay" shall mean the ordinary weekly 
rate of wage for the employee concerned, as set 
out in Clause 8. —Rates of Pay of this award, and 
shall not include site, disability or travel allow- 
ances. 

(d) For the purpose of this clause "service" shall 
mean all work within the scope and application of 
this Appendix done by an employee engaged in 
one of the classifications set out in Clause 
8. —Rates of Pay of this award but shall not 
include: 

(i) service as an apprentice under the terms of 
this award 

For all other employees length of service shall 
be calculated on the time of continuous service 
with their current employer on-site. 

(f) For the purpose of this clause, continuity of 
service shall not be broken on account of— 

(i) any interruption or termination of employ- 
ment by the employer if made merely with 
the intention of avoiding obligations hereun- 
der in respect of leave of absence; or 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence, with reasonable cause, proof 
whereof shall be provided by the employee; 
and 

Provided that in the calculation of continu- 
ous service under this subclause, any time in 
respect of which an employee is absent from 
work, except to claim annual leave, sick pay, 
long service leave and public holidays as 
prescribed by this award, shall not count as 
service for the purposes of this clause. 

(g) Service by employees with a business which has 
been transmitted from one employer to another 
and the employee's service has been deemed 
continuous in accordance with subclause (3) of 
Clause 2. of the Long Service Leave Provisions 
published in Volume 66 of the Western Australian 
Industrial Gazette at pages 1 to 4 shall also 
constitute continuous service for the purpose of 
this clause. 

(h) An employee who terminates his/her employment 
before the completion of four weeks' continuous 
service with the employer shall not be entitled to 
the provisions of this clause. 

(3) Employee Leave During Notice: 
An employee whose employment is to be terminated in 

accordance with this clause may terminate his/her employ- 
ment during the period of notice and if this occurs, shall be 
entitled to the provisions of this clause as if the employee 
remains with the employer until such expiry of such notice. 
Provided that in such circumstances the employee shall not 
be entitled to payment in lieu of notice. 

(4) Incapacity to Pay: 
An employer in a particular severance/redundancy case 

may make application to the Commission to have the 
general severance pay prescription varied on the basis of the 
employer's incapacity to pay. 

(5) Alternative Employment: 
An employer in a particular severance/redundancy case, 

may make application to the Commission to have the 
provisions of this clause varied if the employer obtains 
acceptable alternative employment for an employee which 
shall include, but not be limited to, transfer from one site 
to another and/or transfer to a workshop. 

(6) Termination Fund: 
Employers may, at their discretion, utilise a fund to meet 

their liabilities to their employees accrued pursuant to the 
term of this clause, provided that such fund shall provide a 
level of benefits equal to those prescribed by this clause. 

(e) For the purpose of implementing this clause, 
employees who have been continuously employed 
with an employer on the site since the commence- 
ment of Phase 3 construction shall have service 
with the employer for that time counted in 
calculation of their length of service. 
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EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 187 of 1992. 

COMMISSIONER R.N. GEORGE. 
2 June 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision —January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 20th 
day of May 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Appendix II. Immediately following subclause (21) 

Liberty to Apply of this Appendix add a new subclause as 
follows: 

(22) Termination/Redundancy 
(a) This clause shall apply where an employee ceases, 

for any reason to be employed by an employer 
Respondent to this award other than for reasons 
of misconduct. 

(b) Severance Pay: 
(i) An employee, leaving his/her employer on 

account of a decision in accordance with 
paragraph (a) hereof shall be entitled to the 
following amount of severance pay in respect 
of continuous periods of service. 
PERIODS OF SEVERANCE PAY 
CONTINUOUS 
SERVICE 
Less than one year $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
two weeks' pay 

One year but less Two weeks' pay plus 
than two years $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
four weeks' pay 

Two years but less Four weeks' pay plus 
than three years $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
six weeks' pay 

Three years but less Seven weeks' pay 
than four years 
After four years of Eight weeks' pay 
service 

(ii) In lieu of the $20.00 specified in subpara- 
graph (i) hereof, after 14 October 1991 the 
rate of accrual shall be $25.00 for each 
completed week of service, with the maxi- 
mum accrual as specified. 

(iii) "Weeks' Pay" shall mean the ordinary 
weekly rate of wage for the employee 
concerned, as set out in Clause 27. —Wages 
of this award, and shall not include site, 
disability or travel allowances. 

(iv) For the purpose of this clause "service" shall 
mean all work within the scope and applica- 
tion of this Appendix done by an employee 
engaged in one of the classifications set out 
in Clause 27. —Wages of this award but shall 
not include: 
(aa) service as an apprentice under the terms 

of this award 
(v) For the purpose of implementing this clause, 

employees who have been continuously 
employed with an employer on the site since 
the commencement of Phase 3 construction 
shall have service with the employer for that 
time counted in calculation of their length of 
service. 

For all other employees length of service 
shall be calculated on the time of continuous 
service with their current employer on-site. 

(vi) For the purpose of this clause, continuity of 
service shall not be broken on account of— 
(aa) any interruption or termination of em- 

ployment by the employer if made 
merely with the intention of avoiding 
obligations hereunder in respect of leave 
of absence; or 

(bb) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this award or on 
account of leave lawfully granted by the 
employer; or 

(cc) any absence, with reasonable cause, 
proof whereof shall be provided by the 
employee; and 

Provided that in the calculation of continu- 
ous service under this subclause, any time in 
respect of which an employee is absent from 
work, except to claim annual leave, sick pay, 
long service leave and public holidays as 
prescribed by this award, shall not count as 
service for the purposes of this clause. 

(vii) Service by employees with a business which 
has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with sub- 
clause (3) of Clause 2. of the Long Service 
Leave Provisions published in Volume 66 of 
the Western Australian Industrial Gazette at 
pages 1 to 4 shall also constitute continuous 
service for the purpose of this clause. 

(viii) An employee who terminates his/her em- 
ployment before the completion of four 
weeks' continuous service with the employer 
shall not be entitled to the provisions of this 
clause. 

(c) Employee Leave During Notice: 
An employee whose employment is to be 

terminated in accordance with this clause may 
terminate his/her employment during the period of 
notice and if this occurs, shall be entitled to the 
provisions of this clause as if the employee 
remains with the employer until such expiry of 
such notice. Provided that in such circumstances 
the employee shall not be entitled to payment in 
lieu of notice. 

(d) Incapacity to Pay: 
An employer in a particular severance/redun- 

dancy case may make application to the Commis- 
sion to have the general severance pay prescrip- 
tion varied on the basis of the employer's 
incapacity to pay. 
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(e) Alternative Employment: 
An employer in a particular severance/redun- 

dancy case, may make application to the Commis- 
sion to have the provisions of this clause varied 
if the employer obtains acceptable alternative 
employment for an employee which shall include, 
but not be limited to, transfer from one site to 
another and/or transfer to a workshop. 

(f) Termination Fund: 
Employers may, at their discretion, utilise a 

fund to meet their liabilities to their employees 
accrued pursuant to the term of this clause, 
provided that such fund shall provide a level of 
benefits equal to those prescribed by this clause. 

ELECTORATE OFFICERS AWARD 1986 
No. A 18 of 1986 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of Parliament of Western Australia. 
No. 343 of 1991. 

COMMISSIONER G.L. FIELDING. 
22 May 1992. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application brought by 
the Civil Service Association ("the CSA") to amend the 
Electorate Officers Award 1986. That Award was in fact 
made early in 1987 and was based principally on then 
existing conditions of employment (see: (1987) 67 WAIG 
1153). 

With some notable exceptions, the conditions of employ- 
ment contained in the Award reflect those which are 
standard for government officers in the State Public Service. 
One of the notable exceptions is the fact that the salaries are 
struck on the basis that they are, to use the words of the 
Award, "loaded to compensate for all hours worked, 
including penalties for overtime, shift, weekend, Public 
Holidays and all other disabilities associated with the nature 
of the Electorate Officers' "employment". In that respect, 
the Award might be seen as something of a pace setter 
because in the drive to make industry more flexible I am sure 
that clauses of that nature will become more common rather 
than steadfastly adopting the traditional way of fixing 
salaries with provision for various allowances and loadings. 

Be that as it may the CSA now seeks to amend the Award 
in a number of respects so that the Award will more 
accurately reflect what are now current conditions of 
employment. In particular it now seeks to amend the salaries 
clause to provide that before officers work what might 
otherwise be considered to be overtime there should be some 
consultation between the CSA or the employee concerned. 
As well the CSA seeks to amend the Award to make 
provision governing the redeployment of electorate officers 
and providing severance payments in the case of redun- 
dancy. It should be said that though the persons covered by 
this Award are formally employed by the Joint House 
Committee, that is more a matter of form than of substance 
because in reality they are employed by the Committee on 
behalf of individual members of Parliament whose tenure 
is, of course, not always secure. Hence the concern of the 
CSA to have some provision for severance payments in the 
Award. 

The indications are that the Committee at this stage at 
least, is not prepared to agree to the provisions relating to 
severance and redeployment nor to the provision which 
seeks to restrict somewhat the liberal approach to the 
ordinary hours of work provided in the Award. In fairness 
to the Joint House Committee the indications are that the 
parties are still discussing that matter and therefore the CSA, 
with the consent of the Committee, has come before the 
Commission asking for those matters to be adjourned 
pending further discussions. 

The parties have however, reached agreement on a 
number of other amendments to the Award which they are 
now anxious to process. Having regard to the objects of the 
Industrial Relations Act 1979 which amongst other things, 
place heavy emphasis on conciliation, it would be wrong if 
the Commission was not prepared to adjourn for further 
consideration those matters which are outstanding without 
delaying the introduction of the agreed changes. The parties 
though, must comply with their undertaking to resolve the 
matters in dispute within the space of two months or 
otherwise have them brought on for arbitration. 

Amongst the matters upon which agreement has been 
reached is a provision for part-time employment. The Award 
already makes brief reference to part-time employees but not 
to part-time employment as such. The parties have reached 
agreement to make proper provision for part-time employ- 
ment, in essence based on the standard provision which 
applies to government officers in the Public Service and 
nothing more need be said about the proposed provision. It 
is clearly a sensible change. It gives more flexibility to the 
Joint House Committee and in turn to the various members 
of Parliament who employ electorate officers than is now 
allowable under the Award. 

The Award currently limits the hours of work to 75 per 
fortnight provided that the relevant member of Parliament 
may increase those hours where necessary. Although the 
Award provides that prior notice should wherever possible 
be given to the electorate officer concerned there is no 
obligation under the Award for that to happen. It is now 
proposed to amend the Hours of Attendance clause but to 
provide that ordinarily they should be worked between the 
hours of 8.00am and 6.00pm Monday to Friday without 
varying the quantum of ordinary hours of work which 
remains at 75 per fortnight. This is said to accord with the 
normal practice at this time. Despite that change the Award 
still, under the proposed amendment, retains a good degree 
of flexibility in that it allows the relevant member of 
Parliament to extend the spread of ordinary hours where that 
is necessary. The amendments also provide for a lunch break 
and a requirement to provide that employees are not to be 
required to work beyond five hours without a meal break. 
Clearly those provisions are wholly desirable. Neither 
amendment, I suspect, will unduly interfere with the flexible 
arrangements for which the Award now provides in respect 
of hours of work. 

As well the parties seek to amend the allowances 
provision in the Award to bring it into line with the 
equivalent modern Public Service prescription. Since the 
Award was first made there has been a change to the various 
awards applying to the public service so that there is in effect 
now just one award. The amendment proposed on this 
occasion simply seeks to reflect that change and clearly that 
is consistent with the aim of modernising the Award. 

A further amendment which the parties seek to have made 
on this occasion is to vary Clause 10. —Leave of Absence, 
to provide for a right to leave to attend trade union training 
and for extra leave for electorate officers who reside in the 
distant parts of the State. Both of those changes accord with 
the existing Public Service standard for government officers 
and there can therefore be no objection to it under the State 
Wage Fixing Principles. 

Indeed, all of the changes proposed on this occasion are 
acknowledged by the parties to be in effect a recognition of 
standard Public Service conditions. The Award was erected 
on that basis. Also as it happens, all of the changes simply 
formalise what is the current practice in regard to employing 
the employees in question. Therefore it cannot be said that 
any of the changes in conditions of employment are outside 
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the ambit of the State Wage Fixing Principles. I thus indicate 
that I will make an order amending the Award in the terms 
agreed. 

Appearances: Mrs K. Franz on behalf of the Applicant. 
Miss L. Field on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of the Parliament of Western 
Australia. 

No. 343 of 1991. 
Electorate Officers Award 1986 

No. A 18 of 1986. 
COMMISSIONER G.L. FIELDING. 

22 May 1992. 
Order, 

HAVING heard Mrs K. Franz on behalf of the Applicant and 
Miss L. Field on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

(1) That the Electorate Officers Award 1986 be varied 
in accordance with the following Schedule and 
that such variation shall have effect on and from 
the 18th day of May, 1992. 

(2) That the application otherwise be adjourned sine 
die. 

(Sgd.) G.L. FIELDING. 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof— 
2. — Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Salary Range 
7. Payment of Salaries 
8. Permanent Part-Time Employment 
9. Hours of Attendance 

10. Leave of Absence 
11. Continuity of Service 
12. Allowances 
13. Time and Salaries Record 
14. Deduction of Association Subscriptions 
15. Preservation and Non-Reduction 
16. Term of Award 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 
20. Relief Arrangements 

Schedule of Respondents 
2. Clause 5. —Definitions: After the last definition insert 

the following definition as follows — 
"Permanent Part-Time Employment"— Permanent 
part-time employment shall mean regular and continu- 
ing employment for a minimum of 15 hours and a 
maximum of 30 hours per week, unless otherwise 
agreed between the employer and the Association. 

3. Clause 8. —Part-Time Employee: Delete this clause 
and insert in lieu thereof the following — 

8.— Permanent Part-time Employment. 
(1) (a) Each permanent part-time arrangement shall 

be confirmed by the employer in writing and 
should include the following specifica- 
tions — 

(i) the agreed period of the arrangement; 
and 

(ii) the hours to be worked daily and weekly 
by the employee, including starting and 
finishing times, which shall hereinafter 
be referred to as "ordinary working 
hours". 

(b) The employer shall give an employee one 
month's notice of any proposed variation to 
that employee's ordinary working hours, 
provided that the employer shall not vary the 
employee's total weekly hours of duty 
without the employee's prior written consent, 
a copy of which shall be forwarded to the 
Association. 

(c) Notwithstanding paragraph (b) of this sub- 
clause whenever agreement in writing is 
reached for a temporary variation to an 
employee's ordinary working hours — 

(i) Time worked up to Vh hours on any 
day is not to be regarded as overtime but 
an extension of the contract hours for 
that day and should be paid at the 
normal rate of pay. 

(ii) Additional days worked, up to a total of 
five days per week, are also regarded as 
an extension of the contract and should 
be paid at the normal rate of pay. 

(2) (a) An employee who is employed on a part-time 
basis shall be paid a proportion of the 
appropriate full-time salary dependent upon 
time worked. The salary shall be calculated 
in accordance with the following formula — 
Hours Worked x Full-Time 
Per Fortnight Fortnightly Salary 

(b) An employee shall be entitled to annual 
increments as prescribed in Clause 6.— 
Salary Range, of this Award. 

(3) Employees are entitled to the holidays referred to 
in paragraph (i) of Clause 10. — Leave of Absence, 
of this Award, without variation of the employee's 
fortnightly salary provided the holidays occur on 
a day which is normally worked. 

(4) (a) An employee shall be granted leave in 
accordance with paragraph (a) of Clause 
10.— Leave of Absence, of this Award. 
Payment to an employee proceeding on 
annual leave shall be calculated having 
regard for any variations to the employee's 
ordinary working hours during the accrual 
period. Payment in such instances shall be 
calculated as follows — 

(i) Where accrued annual leave only is 
being taken, the ordinary hours worked 
by the employee over the accrual period 
shall be averaged to achieve the average 
hours worked per fortnight. This aver- 
age is then applied to the following 
formula to achieve an average fort- 
nightly rate of pay — 

average 
fortnightly 

hours worked 

appropriate 
fortnightly 

salary 
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(ii) Subject to paragraph (iv) of this sub- 
clause, annual leave taken entirely in 
advance shall be paid according to the 
salary the employee would have re- 
ceived had the employee not proceeded 
on leave. 

(iii) Subject to paragraph (iv) of this sub- 
clause, annual leave which combines 
both accrued and leave taken in ad- 
vance, shall be calculated as follows — 
• the accrued portion of leave shall be 

paid at the rate achieved by averaging 
the hours worked during the accrual 
period; and 

• the portion of leave which is being 
taken in advance shall be paid accord- 
ing to the salary the employee would 
have received had the employee not 
proceeded on leave. 

(iv) Payment for annual leave taken in 
advance pursuant to paragraphs (ii) and 
(iii) of this subclause, shall be subject to 
financial reconciliation either at the end 
of the calendar year or when the 
employee ceases employment to take 
account of any variations in the hours 
worked by the employee subsequent to 
the employee proceeding on annual 
leave. This may require further payment 
by the employer to the employee, or 
repayment by the employee to the 
employer. In all instances the reconcili- 
ation should be based on the appropriate 
fortnightly salary at the time the leave 
was taken. 

An employee taking annual leave in 
advance shall be advised of the require- 
ments of this section prior to the 
employee proceeding on such leave. 

(b) Part-time employees are entitled to travel 
concessions pursuant to paragraph (n) of 
Clause 10. —Leave of Absence on a pro rata 
basis according to the usual number of hours 
worked per week. 

Travelling time shall be calculated on a pro rata 
basis according to the number of hours normally 
worked. 

(5) Sick leave credits provided in paragraph (c) of 
Clause 10. —Leave of Absence shall accrue to the 
employee provided that where an employee is 
employed for less than 75 hours per fortnight, the 
credits shall be pro rated according to the number 
of hours worked each fortnight. Payment made for 
sick leave granted in respect of part-time service 
shall be calculated in accordance with the formula 
set out in paragraph (a) of subclause (2) of this 
clause. 

(6) An employee shall proceed on long service leave 
for 13 weeks after seven years' permanent 
part-time employment. Payment made for long 
service leave granted to an employee in respect of 
such part-time service shall be adjusted according 
to the hours worked by the employee during that 
part-time service, subject to the following— 
(a) If an employee consistently worked on a 

part-time basis for a regular number of hours 
during the whole of the employee's qualify- 
ing service, the employee shall continue to be 
paid the salary determined on that basis 
during the long service leave. 

(b) If an employee has worked a varying number 
of weekly hours during the period of qualify- 
ing service, the payment for long service 
leave granted in respect of part-time service 
should be calculated on a salary which bears 
to the full-time salary of the position occu- 

pied by the employee when taking leave the 
same proportion that the hours worked when 
employed part-time bears to the normal 
weekly hours of a full-time employee. 

(7) Subject to Clause 10. —Leave of Absence, of this 
Award, part-time employees shall receive the 
same entitlement to trade union training leave and 
military leave as full-time employees, but pay- 
ment shall only be made for those hours that 
would normally have been worked but for the 
leave. 

(8) Subject to Clause 10. —Leave of Absence, of this 
Award, part-time employees are eligible for short 
leave on a pro rata basis calculated in accordance 
with the following formula — 
Hours Worked Per Fortnight x 22.5 Hours 

(9) Subject to Clause 10. — Leave of Absence, of this 
Award, part-time employees are entitled to study 
leave on the same basis as full-time employees. 

(10) The number or proportion of part-time employees 
employed by the Joint House Committee shall not 
exceed any number or proportion that may be 
agreed in writing between the Civil Service 
Association and the employer. 

4. Clause 9. —Hours of Attendance: Delete this clause and 
insert in lieu thereof the following — 

9. —Hours of Attendance. 
(1) The normal time of attendance for Electorate 

Officers shall be 75 hours per fortnight and shall 
be worked between the hours of 8.00 a.m. to 
6.00 p.m. on Monday to Friday inclusive. 

Notwithstanding this, the Member of Parlia- 
ment with whom the Electorate Officer works 
may vary the hours prescribed provided that, 
where possible, prior notice of such variation of 
hours should be given and agreement reached 
between the Member of Parliament and Electorate 
Officer. 

(2) A lunch break of not less than 30 minutes and not 
greater than two hours shall be allowed between 
the hours of 12 noon and 2.00 p.m. 

(3) An employee shall not be required to continue 
working for more than five hours without a meal 
break. 

5. Clause 10. —Leave of Absence: Delete this clause and 
insert in lieu thereof the following— 

10. — Leave of Absence. 
Electorate Officers covered by the provisions of this 

Award shall be entitled mutatis mutandis to the same 
conditions relating to — 

(a) Annual leave; 
(b) Long service leave; 
(c) Sick leave; 
(d) Short leave; 
(e) Leave without pay; 
(f) Study leave; 
(g) Military leave; 
(h) Maternity leave; 
(i) Public service holidays; 
(j) Witness and jury service; 
(k) Candidates for election to Parliament; 
(1) Leave for international sporting events; 

(m) Trade union training leave; and 
(n) Annual leave travel concessions 

as permanent employees employed under the provi- 
sions of the Public Service Act 1978. 

6. Clause 12.— Allowances: Delete this clause and insert 
the following in lieu thereof— 

12. —Allowances. 
Subject to the provisions of this Award the Public 

Service General Conditions of Service and Allowances 
Award and any amendments thereto, or replacements 
thereof, shall apply and be deemed to have been made 
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between the parties to this Award and shall apply 
mutatis mutandis. 

7. Clause 19. —Award Modernisation: After this clause 
insert a new clause as follows — 

20.— Relief Arrangements. 
Where an Electorate Officer is absent from duty on 

approved leave, in accordance with Clause 10. —Leave 
of Absence, of this Award, the employer may engage 
relief staff subject to the following conditions — 

(1) If the intended relief period is for four weeks 
or more, the relief Electorate Officer shall 
receive the equivalent of the full-time or 
part-time salary of an Electorate Officer, 
whichever is applicable. 

(2) A relief Electorate Officer shall be entitled 
to conditions of employment in accordance 
with the provisions of this Award on a pro 
rata basis according to the number of hours 
worked, based on each completed two weeks 
of service. 

Provided that all allowances shall be paid 
in accordance with Clause 12. —Allowances, 
of this Award. 

(3) If the intended relief period is for less than 
four weeks, the employee shall be paid for 
each hour worked in accordance with the 
following formula — 

Fortnightly Salary 

with the addition of 20% in lieu of annual 
leave, sick leave, long service leave and 
payment for public holidays. 

Conditions of employment and/or allow- 
ances provided for Electorate Officers under 
this Award shall not apply to a relief 
Electorate Officer employed in accordance 
with this clause. However, where expenses 
are directly and necessarily incurred by a 
relief Electorate Officer in the ordinary 
performance of their duties, they shall be 
entitled to reimbursement in accordance with 
the provisions of this Award. 

(4) Subject to subclause (4) of this clause, the 
employer may engage a relief Electorate 
Officer for up to a maximum of 12 months 
for a specific purpose(s), on a full or 
part-time basis. 

(5) Provided that the term of employment may 
be extended for up to a further 12 months, 
after consultation with the Association. 

on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Electrical Trades (Security Alarms Indus- 
try) Award 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 6 April 1992. 

(Sgd.) C.B PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 27. — Supplementary Payments: Delete paragraph 

(a) of subclause (1) of this clause and insert in lieu thereof— 
(a) In addition to the rates payable under the 

provisions of Clause 28. —Wages of this Award, 
other than this provision, an employee, employed 
in the classifications listed, shall be paid the 
supplementary payment prescribed: 

Supple- 
mentary 

Classification Payment 
Per Week 

$ 
Group A Serviceperson 51.90 
(Special Class) 
Group B Serviceperson 49.40 
Group C Installer 49.40 
Group D Trades Assistant 39.30 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Civil and Civic Pty Ltd and Others. 

No. 186 of 1992. 
COMMISSIONER R.N. GEORGE. 

2 June 1992. 

ELECTRICAL TRADES (SECURITY ALARMS 
INDUSTRY) AWARD 1980. 

No. R27 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union, Western Australian Branch 

and 
Wormald Security Control and Others. 

No. 1513 of 1991. 
COMMISSIONER C.B. PARKS. 

15 May 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 

HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision —January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 20th day 
of May 1992. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 
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Schedule. 
1. Third Schedule. Immediately following subclause (21) 

of Clause 2. —North West Shelf Gas Project of Part 
2—Resource Development Project Sites, add a new sub- 
clause as follows: 

(22) Termination/Redundancy 
(a) This clause shall apply where an employee ceases, 

for any reason to be employed by an employer 
Respondent to this award other than for reasons 
of misconduct. 

(b) Severance Pay: 
(i) An employee, leaving his/her employer on 

account of a decision in accordance with 
paragraph (a) hereof shall be entitled to the 
following amount of severance pay in respect 
of continuous periods of service. 
PERIODS OF SEVERANCE PAY 
CONTINUOUS 
SERVICE 
Less than one year $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
two weeks' pay 

One year but less Two weeks' pay plus 
than two years $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
four weeks' pay 

Two years but less Four weeks' pay plus 
than three years $20.00 for each com- 

pleted week of serv- 
ice to a maximum of 
six weeks' pay 

Three years but less Seven weeks' pay 
than four years 
After four years of Eight weeks' pay 
service 

(ii) In lieu of the $20.00 specified in subpara- 
graph (i) hereof, after 14 October 1991 the 
rate of accrual shall be $25.00 for each 
completed week of service, with the maxi- 
mum accrual as specified. 

(iii) "Weeks' Pay" shall mean the ordinary 
weekly rate of wage for the employee 
concerned, as set out in Clause 27. —Wages 
of this award, and shall not include site, 
disability or travel allowances. 

(iv) For the purpose of this clause "service" shall 
mean all work within the scope and applica- 
tion of this clause done by an employee 
engaged in one of the classifications set out 
in Clause 27. —Wages of this award but shall 
not include: 
(aa) service as an apprentice under the terms 

of this award 
(v) For the purpose of implementing this clause, 

employees who have been continuously 
employed with an employer on the site since 
the commencement of Phase 3 construction 
shall have service with the employer for that 
time counted in calculation of their length of 
service. 

For all other employees length of service 
shall be calculated on the time of continuous 
service with their current employer on-site. 

(vi) For the purpose of this clause, continuity of 
service shall not be broken on account of— 
(aa) any interruption or termination of em- 

ployment by the employer if made 
merely with the intention of avoiding 
obligations hereunder in respect of leave 
of absence; or 

(bb) any absence from work on account of 
personal sickness or accident for which 

an employee is entitled to claim sick pay 
as prescribed by this award or on 
account of leave lawfully granted by the 
employer; or 

(cc) any absence, with reasonable cause, 
proof whereof shall be provided by the 
employee; and 

Provided that in the calculation of continu- 
ous service under this subclause, any time in 
respect of which an employee is absent from 
work, except to claim annual leave, sick pay, 
long service leave and public holidays as 
prescribed by this award, shall not count as 
service for the purposes of this clause. 

(vii) Service by employees with a business which 
has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with sub- 
clause (3) of Clause 2. of the Long Service 
Leave Provisions published in Volume 66 of 
the Western Australian Industrial Gazette at 
pages 1 to 4 shall also constitute continuous 
service for the purpose of this clause. 

(viii) An employee who terminates his/her em- 
ployment before the completion of four 
weeks' continuous service with the employer 
shall not be entitled to the provisions of this 
clause. 

(c) Employee Leave During Notice: 
An employee whose employment is to be 

terminated in accordance with this clause may 
terminate his/her employment during the period of 
notice and if this occurs, shall be entitled to the 
provisions of this clause as if the employee 
remains with the employer until such expiry of 
such notice. Provided that in such circumstances 
the employee shall not be entitled to payment in 
lieu of notice. 

(d) Incapacity to Pay: 
An employer in a particular severance/redun- 

dancy case may make application to the Commis- 
sion to have the general severance pay prescrip- 
tion varied on the basis of the employer's 
incapacity to pay. 

(e) Alternative Employment: 
An employer in a particular severance/redun- 

dancy case, may make application to the Commis- 
sion to have the provisions of this clause varied 
if the employer obtains acceptable alternative 
employment for an employee which shall include, 
but not be limited to, transfer from one site to 
another and/or transfer to a workshop. 

(f) Termination Fund: 
Employers may, at their discretion, utilise a 

fund to meet their liabilities to their employees 
accrued pursuant to the term of this clause, 
provided that such fund shall provide a level of 
benefits equal to those prescribed by this clause. 
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FURNITURE TRADES INDUSTRY AWARD 
No. A 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 

Joyce Industries Pty Ltd T/A Joyce Australia and Others 

No. 414 of 1992 

COMMISSIONER A.R. BEECH. 

28 May 1992. 
Order. 

HAVING heard Mr M. Lowry on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of June 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 8. —Wages: Delete subclause (3) of this clause 
and insert in lieu the following: 

(3) Supplementary Payments 

(a) In addition to the rates payable under the 
provisions of subclause (2) of this clause, all 
adult employees shall be paid the following 
supplementary payments per week for all 
purposes of this award. 

(b) Provided that the amount payable to any 
employee pursuant to this clause shall be 
reduced by the amount of any payment being 
made to that employee in addition to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
Order, Industrial Agreement or other Agree- 
ment. 

(c) The supplementary payment for each Furni- 
ture Making Employee shall be: 
Furniture Making Employee Group 1 $35.10 
Furniture Making Employee Group 2 $35.90 
Furniture Making Employee Group 3 $37.20 
Furniture Making Employee Group 4 $38.60 
Furniture Making Employee Group 5 $40.60 
Furniture Making Employee Group 6 $51.00 
Furniture Making Employee Group 7 $61.40 

IRON AND STEEL INDUSTRY WORKERS' (BHP 
STEEL INTERNATIONAL-ROD AND BAR 

DIVISION) AWARD 
No. 1 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Steel International, Rod and Bar Products Division 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
No. 1444 of 1990(R2). 

COMMISSIONER R.N. GEORGE. 
22 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the Applicant 
employer seeks to give effect to the second structural 
efficiency wage increase permissible under the September 
1989 State Wage Case decision (69 WAIG 2917). The 
application is reflected in an amended schedule setting out 
the proposed variations to the Iron and Steel Industry 
Workers' (BHP Steel International —Rod and Bar Division) 
Award (No. 1 of 1968) (Exhibit 1). The matter came before 
the Commission by consent with two exceptions. Those 
exceptions relate to the wording of a proposed new Clause 
30.— Consultative Process, and the inclusion of subclause 
(5) All Employees, of Clause 9. —Hours of Work. 

Mr McGuiness for the Applicant submitted that the 
increased rates of pay sought by the application were 
justified in terms of the time frame prescribed under the 
September 1989 State Wage Case decision (supra) and in 
terms of progress towards the implementation of structural 
efficiency. In the latter case, Mr McGuiness pointed to the 
Memorandum of Understanding submitted for the Commis- 
sion's records as Exhibit 1 in the proceedings which gave 
effect to the first structural efficiency increase (70 WAIG 
1845). The Memorandum of Understanding supported 
commitments and objectives set out under subclause (7) of 
Clause 27. —Wages, inserted into the award at the time of 
the first structural efficiency increase (supra). According to 
Mr McGuiness, most of the objectives set out in the 
Memorandum of Understanding had been achieved with the 
exception of a proposed skills audit. The skills audit was 
embarked upon as a "long term project" (transcript page 8) 
and was expected to be concluded by the end of the first 
quarter of 1991. 

As a further indication of the extent to which structural 
efficiency had been achieved, Mr McGuiness submitted a 
series of documents which set out training and skills 
matrices for various departments and sections of the 
Applicant's operations (Exhibit 4). All of this had been 
developed through an ongoing process which included the 
introduction in 1986 of "value added management" (later 
known as "total quality management") and the broad- 
banding of classifications in 1987. This process is continu- 
ing in the context of the Structural Efficiency Principle set 
out in National and State Wage Case decisions. 

Mr R.J. George, Mill Superintendent at the BHP Kwinana 
Plant, gave evidence about the nature and progress of the 
processes described by Mr McGuiness and the results 
achieved through them. His evidence covered: 

• the effect of the introduction of broadbanding; 
• benefits achieved by the employer; 
• the ability to serve a wider market through the 

achievement of the rating standard AS3902; 
• improvements in quality, service and output; 
• the availability of training for employees; and 
• the involvement of the work force in structural 

efficiency through consultative processes. 
All of this was said by Mr McGuiness to justify payment 

of the second structural efficiency increases with effect from 
the first pay period commencing on or after 3 November 
1990. In Mr McGuiness's submission the increases said to 
be justified should be added to existing rates without, for the 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 1336 

time being at least, embarking upon the exercise of 
identifying the base rate and supplementary payment 
components as required under the Principles. The reason for 
this approach was said to be the fact that negotiations were 
ongoing at the Federal level in relation to possible 
amendments to what is known as the Steel Industry 
Development Plan which had its genisis in a 1955 Tri-Partite 
Agreement between the unions, the government and the 
Company. It is likely in his view that this will have 
implications for the award now under consideration and may 
affect an existing bonus payment system which is currently 
provided for under an Order known as the Iron and Steel 
Industry Workers' (Australian Iron and Steel Pty Ltd) 
Production Bonus Scheme Award (50 WAIG 521). 

Mr Logan for the Respondent unions (excluding the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch), agreed with the 
proposed award variations put forward by Mr McGuiness, 
with the following two exceptions: 

1. The wording of the proposed new Clause 30.— 
Consultative Process; and 

2. The inclusion of subclause (5) All Employees, of 
Clause 9.—Hours of Work, providing for the 
ability to work up to 18 ordinary hours on any one 
day. 

In the course of proceedings it was agreed by all parties 
that subclause (5) All Employees, of Clause 9. —Hours of 
Work, should be deleted from the schedule of proposed 
award variations leaving only the wording of Clause 30 to 
be arbitrated. 

Mr Handmer for the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch, agreed that all of the requirements for the payment 
of the second structural efficiency increases had been 
satisfied and subject to the determination of the wording of 
the proposed Clause 30. —Consultative Process, urged that 
an Order issue in terms of the amended schedule submitted 
to the Commission (Exhibit 1 as amended by agreement of 
the parties). He put no argument as to the appropriate form 
of the proposed Clause 30. —Consultative Process, and 
submitted that either of the alternatives being argued would 
be acceptable. 

I turn now to deal with the wording of the proposed 
Clause 30. — Consultative Process. 

The clause sought by the application is in the following 
terms: 

"(9) Clause 30 — Consultative Process 
There will be established — 
(a) Departmental "working parties" to con- 

sider— 
(i) evaluation of job content, and how this 

will impact on efficiencies; 
(ii) review of the existing classification 

structure; 
(iii) method of assessment of skills; 
(iv) training required; 
(v) method of assessment of courses; 

(vi) method of assessing employee's appli- 
cation to progress to a higher classifica- 
tion. 

Note: If requested. Working Parties shall consist of 
an equal number of company and employee 
representatives. 

(b) A "review committee" comprising repre- 
sentatives from — 

— the company; 
— the employees; 
— the unions 

to monitor and review the progress of award 
restructuring, including the progress of de- 
partmental working parties. 

(c) Any disputes arising in relation to the 
implementation of this clause shall be subject 

to the provisions of Clause 23 — Grievances 
and Disputes —of this award. " 

(Exhibit 1, pages 10/11) 
This clause provides for the establishment of identified 

specific purpose departmental working parties and a Review 
Committee with an overall brief to monitor and review the 
progress of award restructuring generally, including the 
progress of the specific purpose working parties. It creates 
no obligation to set up working parties for purposes other 
than those identified and establishes no parameters which 
proscribe the operation or outcome of those working parties. 

The Respondent unions (with the exception of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch) reject the wording 
proposed by the application and claim that it would be more 
appropriate to adopt the following wording from the Metal 
Trades (General) Award 1966 (No. 13 of 1965) and other 
awards in the same industry. 

" 30. — Consultative Process. 
(1) There will be established departmental "working 

parties" appropriate to the size, structure and 
needs of the enterprise. The working party shall 
have equal numbers of employer and employee 
representatives and have a charter which clearly 
states its role and responsibilities. The working 
parties shall operate subject to subclause (3) 
hereof. 

(2) A "review committee" shall be established to 
monitor and review the progress of award restruc- 
turing, including the progress of departmental 
working parties and will have an equal number of 
employer and employee representatives. 

(3) (a) The changes sought shall not effect provi- 
sions reflecting national standards recogni- 
sed by the Western Australian Industrial 
Relations Commission. 

(b) The majority of employees affected by the 
change at the enterprise must genuinely agree 
to such change. 

(c) No employee shall lose income as a result of 
the change. 

(d) The relevant union or unions must be a party 
to the agreement. 

(e) The relevant union or unions shall not 
unreasonably oppose such agreement. 

(f) Any agreement shall be subject to approval 
by the Western Australian Industrial Rela- 
tions Commission and, if approved, shall 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency. " 

(Exhibit A) 
By contrast with the clause proposed by the Applicant, the 

proposal put forward by Mr Logan leaves open the number 
and type of working parties which may be established and 
sets parameters within which they would be required to 
operate. 
The essence of the argument in support of the Applicant's 
position is as follows: 

1. The BHP Kwinana Steel Plant is not part of the 
State metal industry. 

2. The Iron and Steel Industry Workers (BHP Steel 
International — Rod and Bar Division) Award is a 
separate industry award which has no nexus with 
the Metal Trades (General) Award 1966 (No. 13 
of 1965) as to conditions or rates of pay. 

3. The existence of particular provisions in one 
award is not of itself a reason to include a similar 
provision in another award (59 WAIG 343). 

4. The burden of showing that an award should be 
made involves demonstrating that the provisions 
claimed are fair and reasonable and that they are 
reasonably necessary in the interest of the union 
and its members (69 WAIG 1919). 
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5. The proposed clause reflects the existing practice 
of the Applicant to include its employees in 
consultative processes where it is necessary and 
appropriate and there is nothing to demonstrate 
that the existing practice operates to the disadvan- 
tage of the employees. 

6. Subclause (3) of the Respondent unions' alterna- 
tive clause prescribing the operation of working 
parties raises problems of definition which may 
make the provision unworkable. 

7. While agreeing to include in the award existing 
practice, the Applicant's preferred position is to 
have no provision relating to consultative proc- 
esses at all. 

Mr Logan argued: 
1. A proper consultative process is vital to the future 

of structural efficiency. 
2. That the Applicant's proposed Clause 30 does not 

reflect past practice. 
3. The August 1989 National Wage Case (Print J 

9100 at page 10) calls for the development of 
consultative procedures to apply generally, not 
only to specific structural efficiency matters. The 
clause proposed by the Applicant does not satisfy 
that call. 

4. The continued role in the workplace for supervi- 
sors and forepersons is not indicative of proper 
consultation and devolution of responsibility. 

5. The alternative clause proposed is more appropri- 
ate and reflects what has been adopted elsewhere, 
including in the Metal Trades (General) Award 
1966 (No. 13 of 1965) (70 WAIG 2608 at 2609) 
and the Federal BHP Coated Products Division 
Steel Market Services Industries Award 1990. 

6. The objective of enterprise bargaining would not 
be facilitated by limited consultative provisions 
such as those proposed by the Applicant. 

7. There is a need for a protective framework of the 
sort proposed in the alternative clause. 

8. Proper consultative mechanisms are those which 
are consistent with the principles set out in a 
document distributed under the auspices of the 
Confederation of Australian Industry and the 
Australian Council of Trades Unions titled "Joint 
Statement in Participative Practices" (Exhibit B). 

Having reviewed all of the material before the Commis- 
sion, I have concluded that neither of the positions adopted 
by the parties in disagreement are substantiated in their 
totality on the arguments put. The matter is to be resolved 
in my view by reference to Section 26 of the Industrial 
Relations Act 1979 as amended and to the Principles 
enunciated in the Federal and State Wage Case decisions. 
This requires the inclusion of a provision which is different 
to either of the proposals before the Commission. 

The agenda for restructuring and the requirement to 
develop consultative mechanisms are matters addressed in 
National and State Wage Case decisions which provide the 
Principles under which those objectives are to be achieved. 

In the August 1989 National Wage Case, the Full Bench 
said: 

" Notwithstanding our affirmation in the February 
1989 Review decision that there was no limitation 
imposed on the agenda available for structural 
efficiency exercises, we are concerned that conditions 
of employment have not been included in negotiations 
as a matter of course. Indeed, it was asserted by some 
employers that in a number of cases, restrictions had 
been placed on the restructuring agenda. 

It will be recalled that in the August 1988 decision 
the Commission said that 

"The measures to be considered should include but 
not be limited to: 

• establishing skill-related career paths which 
provide an incentive for workers to continue to 
participate in skill formation; 

• eliminating impediments to multi-skilling and 
broadening the range of tasks which a worker 
may be required to perform; 

• creating appropriate relativities between differ- 
ent categories of workers within the award and 
at enterprise level; and 

• ensuring that working patterns and arrange- 
ments enhance flexibility and the efficiency of 
the industry." 

In relation to the last measure in particular we are 
of the view that many awards have scope for a less 
prescriptive approach and, without limiting the oppor- 
tunities for innovation, the following are some of the 
measures which are appropriate for consideration: 

• averaging penalty rates and expressing them as 
flat amounts; 

• compensating overtime with time off; 
• flexibility in the arrangement of hours of work, 

for example: 
— wider daily span of ordinary hours 
— shift work, including 12 hour shifts 
— ordinary hours to be worked on any day 

of the week 
— job sharing; 

• introducing greater flexibility in the taking of 
annual leave by agreement between employer 
and employee; 

• rationalising the taking of annual leave to 
maximise production; 

• reviewing the incidence of, and terms and 
conditions for, part-time employment and cas- 
ual employment; 

• reducing options for payment of wages other 
than by electronics funds transfer; 

• extending options as to the period for which 
wages must be paid to include fortnightly and 
monthly payment; 

• changes in manning consistent with improved 
work methods and the application of new 
technology and changes in award provisions 
which restrict the right of employers to manage 
their own business unless they are seeking from 
the employees something which is unjust or 
unreasonable; 

• reviewing sick leave provisions with the aim of 
avoiding misuse; and 

• developing appropriate consultative proce- 
dures to deal with the day to day matters of 
concern to employers and workers. 

In addition, we consider that the following matter 
should be placed on the agenda for the better 
administration of awards: 

• updating and/or rationalising the list of award 
respondents; and 

• rationalising the number of awards covering 
any one employing body. 

Proposals for changes of this nature should not be 
approached in a negative cost-cutting manner and 
should as far as possible be introduced by agree- 
ment. " 

(Print H 9100 at pages 9/11 —my emphasis) 
This view was endorsed by the Western Australian 

Industrial Relations Commission in Court Session in its 
September 1989 State Wage Case decision. 

In order to put the requirement to develop consultative 
processes in context, Mr Logan referred the Commission to 
a document titled "Joint Statement on Participative Prac- 
tices" issued by the peak National employer and employee 
bodies (the Confederation of Australian Industry and the 
Australian Council of Trade Unions) and endorsed by the 
Federal Government (Exhibit B). In particular Mr ligan 
drew attention to the following basic principles to be 
considered in developing effective participative processes. 
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" 4.4 There are however a number of basic principles 
that enterprises should consider in seeking to 
develop effective participative processes: 

i Communication, information sharing and 
consultation are the key to developing co- 
operation and a spirit of trust between 
management and the workforce. 

ii All employees should have the opportunity 
to influence decisions on the issues which 
directly affect them at work. 

iii Conditions for effective use of available 
skills and experiences include: 

• short chains of command 
• delegation of responsibility and deci- 

sion making 
• the utilisation of established mecha- 

nisms for communication and consul- 
tation 

iv While recognising participative practices do 
not mean an end to workplace conflict, the 
development of a consultative and co-opera- 
tive approach to issues should reduce such 
conflict. 

v Participation is not a panacea. Change takes 
time and requires all parties to accept the 
need for a long term perspective and commit- 
ment. 

vi Joint understanding and shared objectives are 
prerequisites for effective participative prac- 
tices. 

vii Whatever the approach adopted, the partici- 
pative process is most likely to be successful 
when agreed to by management and employ- 
ees. The prerequisite is extensive consulta- 
tion and consideration of the objectives of the 
enterprise, and the needs of its employees 
and customers. " 

(Exhibit B at pages 7/8) 
A reading of the Joint Statement also identifies a number 

of other considerations relevant to the matter now before the 
Commission for determination. 

For example: 
" 4.2 Experience has shown that shared commitment is 

best developed by focusing on substantial issues 
such as the introduction of new technology. 
Consultative structures work most effectively 
when they are developed as a means to address 
specific problems of mutual concern rather than 
as an end in themselves. " 

(Exhibit B at page 7) 
" 4.3 It is agreed that there is no single approach to 

participative practices that can be applied to all 
enterprises. The particular approach adopted by an 
individual enterprise or workplace will inevitably 
depend on its particular needs and circumstances. 
Joint assessment of the need for change and how 
it is to be implemented is critical to the achieve- 
ment of lasting and effective participation. " 

(Exhibit B at page 7) 
" 5.2 At the level of the individual enterprise, it is 

recognised by the parties to this joint statement 
that the central relationship is the direct one 
between management and the workforce. How- 
ever for participative processes to be effective, the 
parties must have regard to existing representative 
structures and the processes which govern them. " 

(Exhibit B at page 9) 
"5.4 The Role of Management and Employees 

ii While recognising the ultimate responsibility 
of managements to take decisions for contin- 
uing viability and profitability, the effective- 
ness of management decisions will inevitably 

be enhanced by employee commitment to 
their implementation. " 

(Exhibit B at page 9) 
In my view there is no inconsistency between the 

principles set out in the Joint Statement on Participative 
Practices and the requirements under the National and State 
Wage Case decisions to address a broad agenda of structural 
reform and to develop appropriate consultative processes. 
The key issues which emerge in this context may be 
summarised as follows: 

1. There should be no restrictions placed on the 
restructuring agenda. 

2. Proposals for change should not be approached in 
a negative cost cutting manner and should as far 
as possible be introduced by agreement. 

3. Appropriate consultative procedures should be 
developed to deal with any matter of concern to 
employers and employees. 

4. Consultative structures should be developed as a 
means to address specific problems of mutual 
concern rather than as an end in themselves. 

5. There is no single approach to participative 
practices that can be applied to all enterprises. The 
particular approach adopted by an individual 
enterprise or workplace will depend upon its 
particular needs and circumstances. 

6. For participative practices to be effective the 
parties must have regard to existing representative 
structures and the processes which govern them. 

It is a fact that structural efficiency/award modernisation 
clauses have been inserted into awards in order to satisfy the 
objectives of the Wage Principles and to justify access to 
wage increases permissible under those Principles. It is also 
true that a number of such clauses have included reference 
to the consultative process and to parameters or criteria 
which govern its operation. This is reflected in the type of 
wording proposed by Mr Logan in these proceedings 
(Exhibit A) which is taken from provisions inserted in a 
number of awards in the metal trades industry by agreement. 
However, in the matter now before the Commission there 
is no agreement for reasons already set out. 

On balance I have formed the view that the State Wage 
Case Principles and the broad principles set out in the Joint 
Statement on Participative Practices referred to by Mr Logan 
are best accommodated in a general provision rather than 
one which is more prescriptive as proposed by both Mr 
McGuiness and Mr Logan, albeit in different terms. I form 
this view for the following reasons: 

1. The existence of a provision in another award, 
particularly when inserted by the agreement of 
other parties, does not of itself justify the inclusion 
of a similar provision in another award. 

2. There is no evidence before the Commission to 
indicate that the Applicant is not complying with 
its obligations under the State Wage Case deci- 
sions to develop consultative processes or that its 
employees are disadvantaged in that regard. 

3. It is, in my view, counterproductive to restrict 
through an award provision the nature and scope 
of consultative mechanisms. 

4. There is no capacity to alter a "standard" or basic 
award provision without a formal award variation. 
This necessarily involves existing representative 
structures and the processes which govern them. 

5. In the context of point 2. above any award 
variation proposed through the consultative proc- 
ess must involve the parties to the award and 
comply with the relevant State Wage Case 
Principles which apply from time to time. 

6. Prescriptive provisions of the sort proposed by the 
parties may in some circumstances result in the 
Commission divesting itself of its jurisdiction 
and/or bring the award into conflict with the 
Principles. 
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For the reasons set out above, the claim in respect of 
Clause 30. —Consultative Process will be included in the 
award in the following form: 

(1) There will be established working parties appro- 
priate to the size, structure and needs of the 
enterprise. If requested each working party shall 
have equal numbers of employer and employee 
representatives and have a charter which clearly 
states its role and responsibilities. 

(2) A "review committee" comprising representa- 
tives from — 

the company; 
the employees; 
the unions 

will be established to monitor and review the 
progress of award restructuring, including the 
progress of working parties. 

(3) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of Clause 23. —Grievances and Dis- 
putes, of this award. 

Minutes of Proposed Order will issue to reflect these 
Reasons for Decision. 

Appearances: Mr L. McGuiness appeared on behalf of the 
Applicant. 

Mr F. Logan appeared on behalf of The Metals and 
Engineering Workers' Union, Western Australian Branch, 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch). 

Mr R. Handmer appeared on behalf of the Transport 
Workers' union of Australia, Industrial union of Workers, 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Steel International (Rod and Bar Division) 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1444 of 1990(R2). 

Iron and Steel Industry Workers' (B.H.P. Steel 
International —Rod & Bar Division) Award 

No. 1 of 1968. 
COMMISSIONER R.N. GEORGE. 

2 June 1992. 
Order. 

HAVING heard Mr L. McGuiness on behalf of the 
Applicant and Mr F. Logan on behalf of The Metals and 
Engineering Workers' Union, Western Australian Branch, 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch), The Construc- 
tion, Mining and Energy Workers' Union of Australia, 
Western Australian Branch and The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers and Mr R. Handmer on behalf of the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
Commission in Court Session in its State Wage Case 
Decisions and pursuant to the powers conferred on it by the 
Industrial Relations Act 1979 hereby Orders— 

That the Iron and Steel Industry Workers' (B.H.P. 
Steel International —Rod & Bar Division) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 23rd 
day of November 1990. 

(Sgd.) R.N. GEORGE, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 2. — Arrangement. 
A. Delete the number and title "6. Mixed Functions" and 

insert in lieu thereof the following: 
6. Deleted 

B. Immediately following the number and title "28. 
Bereavement Leave" add the following new numbers and 
titles: 

29. Training 
30. Consultative Process 

2. Clause 6. —Mixed Functions. Delete this clause and 
insert in lieu thereof the following: 

6. —Deleted. 
3. Clause 9. —Hours of Work. Delete this clause and 

insert in lieu thereof the following: 
9. — Hours of Work. 

(1) All Employees 
(a) Ordinary working hours shall be an average 

of 38 hours per week over the full cycle of 
the relevant work roster. Ordinary working 
hours shall not exceed — 

(i) eight during any consecutive 24 hours; 
or 

(ii) 152 in 28 consecutive days, 
except in the case of agreed rostering 
arrangements which provide for the weekly 
average of 38 ordinary hours to be achieved 
over a period exceeding 28 consecutive days. 

(b) Each employee shall be allowed an opportu- 
nity to take a cup of tea or other refreshment 
during the first half of the ordinary day's 
work at a time and in a manner to be 
determined by the employer, having regard 
to the efficient operation of the plant. 

(2) Day Employees 
(a) Subject to the provisions of paragraphs (d) 

and (e) hereof, ordinary working hours shall 
be worked, Monday to Friday inclusive, 
between the hours of 6.00 a.m. and 6.00 p.m. 

(b) In the case of any employee engaged in 
connection with the loading or unloading of 
ships, the ordinary working hours or any part 
thereof may be worked outside the spread of 
hours prescribed in paragraph (a) of sub- 
clause (1) hereof, but all time worked outside 
that spread shall be paid for at overtime rates. 

(c) The provisions of paragraph (b) of this 
subclause shall also apply to employees 
employed on day work to assist the heater in 
connection with the lighting of furnaces. 

(d) (i) A lunch interval of not less than 30 
minutes, nor more than one hour, shall 
be allowed to each employee. 

(ii) The lunch interval shall, for each em- 
ployee, be a defined period. 

(iii) An employee shall not, without the 
consent of the employee, be required to 
commence a lunch break more than 30 
minutes before the defined lunch inter- 
val. 

(iv) An employee who is required to com- 
mence a lunch break more than 30 
minutes after the defined commencing 
time shall be paid at overtime rates from 
the defined commencing time until the 
lunch break commences. 

(3) Shift Employees 
(a) In the case of six-day or seven-day shift 

employees, the ordinary working hours shall 
be worked in shifts of eight hours, not 
exceeding six such shifts in any week and not 
exceeding 10 such shifts in any fortnight. 
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(b) For the purpose of this subdause, "fort- 
night" means the pay fortnight. 

(4) In the case of five-day shift employees, the 
ordinary working hours shall not exceed eight 
hours on any day, Monday to Friday inclusive, or 
40 hours in any week. 

(a) Each shift employee shall be allowed time 
for crib in each shift, as near as practicable 
to the middle of the shift, but in any event, 
not later than five and a half hours from the 
commencement of the shift. 

(b) In the case of shift employees on continuous 
work, the crib times shall be— 

(i) 20 minutes; 
(ii) unless otherwise required, taken in 

relays at such time as not to cause a 
stoppage of work; and 

(iii) be allowed without deduction of pay. 
(c) In the case of shift employees not on 

continuous work, the crib time shall, at the 
option of the employer, be— 

(i) 20 minutes, allowed and taken in accor- 
dance with the provisions of paragraph 
(b) hereof; or 

(ii) not less than 30 minutes, allowed in 
accordance with the provisions of para- 
graph (d) of subclause (2) of this clause. 

4. Clause 11. —Shift Work. Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) A shift employee when on afternoon or night shift 
shall in addition to his/her ordinary rate be paid 
15% of the ordinary rate for such shift, calculated 
pursuant to Clause 27. —Wages, for a merchant 
mill operator Grade F. 

5. Clause 17. — Annual Leave. Delete subclause (6) of this 
clause and insert in lieu thereof the following: 

(6) In special circumstances and by mutual consent of 
the employer, the employee, and the union 
concerned, annual leave may be given in one or 
more periods provided that no period is less than 
one week. In such cases, the payment for such 
leave shall not exceed that to which the employee 
would have been entitled had the leave been taken 
in one period of four consecutive weeks. 

6. Clause 24. —Special Rates and Provisions. Delete 
subclauses (1), (2), (3), (5), (7), (9)(b), (10)(f), (13), (15)(c) 
and (16) of this clause and insert in lieu thereof the following 
respectively: 

(1) Height Money: An employee shall be paid an 
allowance of $1.56 for each day on which he/she 
works at a height of 15.5 metres or more above 
the nearest horizontal plane, but this provision 
does not apply to linesmen, nor to riggers and 
splicers on ships and buildings. 

(2) Dirty or Offensive Work: 32 cents per hour extra 
shall be paid to an employee when engaged on 
work of an unusually dirty nature, where clothes 
are necessarily unduly soiled or injured, or boots 
unduly damaged by the nature of the work done. 

(3) Confined Space: An employee shall be paid an 
allowance of 38 cents per hour when, because of 
the dimensions of the compartment or space in 
which he/she is working, he/she is required to 
work in a stooped or otherwise cramped position, 
or without proper ventilation. 

(5) Hot Work: An employee shall be paid an 
allowance of 38 cents per hour when he/she works 
in the shade in any place where the temperature 
is raised by artificial means to between 46.1° and 
51.6° Celsius. 

(7) Percussion Tools: An employee shall be paid an 
allowance of 19 cents per hour when working a 
pneumatic rivetter of the percussion type and other 
pneumatic tools of the percussion type. 

(9) (b) On a suspended scaffold requiring the use of 
steel or iron hooks or angle irons at a height 
of 6.1 metres or more above the nearest 
horizontal plane, shall be paid $2.11 for the 
first four hours or part thereof and 41 cents 
for each hour thereafter, on any day, in 
addition to the rales otherwise prescribed in 
this award. 

(10) (f) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or materi- 
als from substances used by an employee in 
spray painting, the employee shall be paid a 
special allowance of 60 cents per day. 

(13) Grinding Pitch: 
An employee engaged on grinding pitch shall 

be paid an allowance of 41 cents for each day or 
part thereof on which he/she is so engaged. 

(15) (c) An employee using toxic substances or 
materials of a like nature shall be paid 26 
cents per hour extra. Employees working in 
close proximity to employees so engaged 
shall be paid 21 cents per hour extra. 

(16) An Electrician —Special Class or an Electrical 
Fitter who holds, and in the course of his/her 
employment may be required to use, a current A 
or B Grade Licence issued pursuant to the relevant 
regulation in force on the 28th day of February 
1978 under the Electricity Act 1945, shall be paid 
an allowance of $12.90 per week. 

7. Clause 27. —Wages. Delete subclauses (1) and (2)(a) 
of this clause and insert in lieu thereof the following 
respectively: 

(1) Adult Wage Per Week 
(a) Merchant Mill and Transport Department 

$ 
Operator Grade A 391.20 
Operator Grade B 370.60 
Operator Grade C 355.20 
Operator Grade D 334.70 
Operator Grade E 314.10 
Operator Grade F 288.50 

(b) Trades and Maintenance Department 
Tradesperson Grade 4 439.50 
Tradesperson Grade 3 408.60 
Tradesperson Grade 2 377.70 
Tradesperson Grade 1 352.00 

(2) (a) Where an employer does not provide a 
tradesperson with the tools ordinarily re- 
quired by that tradesperson in the perform- 
ance of his/her work as a tradesperson, the 
employer shall pay a tool allowance of $9.00 
per week for the purpose of such tradesperson 
supplying and maintaining tools ordinarily 
required in the performance of his/her work 
as a tradesperson. 

8. Clause 28. — Bereavement Leave. Immediately follow- 
ing this clause add the following new clauses: 

29. —Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency and productivity and 
international competitiveness of industry, a 
greater commitment to training and skill develop- 
ment is required. Accordingly, the parties commit 
themselves to — 
(a) developing a more highly skilled and flexible 

workforce; 
(b) providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
Clause 30. — Consultative Process, the employer 
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shall develop a training programme consistent 
with — 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; 

(c) the need to develop vocational skills relevant 
to the enterprise and the metal and engineer- 
ing industry through courses conducted by 
accredited educational institutions and pro- 
viders. 

(3) In respect of issues relating to training, the 
working parties and Review Committee shall have 
a charter which clearly states its role and 
responsibility, for example — 
(a) consultation with the employer with respect 

to the formulation of a training programme 
and availability of training courses and career 
opportunities to employees; 

(b) dissemination of information on the training 
programme and availability of training 
courses and career opportunities to employ- 
ees; 

(c) the recommending of individual employees 
for training and reclassification; 

(d) monitoring and advising management and 
employees regarding the ongoing effective- 
ness of the training. 

(4) Payment For Training 
(a) Where, as a result of consultation in accor- 

dance with Clause 30. — Consultative Proc- 
ess, or by agreement with the employee 
concerned, it is agreed that additional train- 
ing in accordance with the programme 
developed pursuant to subclause (2) hereof 
should be undertaken by an employee, that 
training may be undertaken by an employee, 
that training may be undertaken either on or 
off the job and if the training is undertaken 
during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. 
The employer shall not unreasonably with- 
hold such paid training leave. 

(b) Paragraph (a) hereof shall operate as an 
interim provision and be reviewed after 
operating for nine months. The unions re- 
serve the right to press for the mandatory 
prescription of a minimum number of train- 
ing hours per annum, without loss of pay, for 
an employee undertaking training. 

(5) Payment of Wages 
Approved attendance at authorised training 

courses will be paid as follows— 
(a) During Ordinary Working Hours 

No deduction from the ordinary weekly 
wage (award and fixed bonus), for absence 
due to time spent in tuition, travelling or 
examination. 

(b) Outside Ordinary Working Hours 
Single time payment of ordinary wage rate 

(award and fixed bonus, but excluding shift 
penalties, overtime, etc.) will apply to time 
spent in tuition or examination only. 

(6) Fees and Travel 
(a) Subject to the presentation of reports of 

suitable progress, an employee will be 
reimbursed the amount of the compulsory fee 
normally paid in relation to completion of 
that subject or unit within the prescribed 
standard time. 

(b) Travel costs incurred by an employee under- 
taking training in accordance with this 
clause, which exceed those normally in- 

curred in travelling to and from work, shall 
be reimbursed by the employer. 

30. — Consultative Process. 
(1) There will be established working parties appro- 

priate to the size, structure and needs of the 
enterprise. If requested each working party shall 
have equal numbers of employer and employee 
representatives and have a charter which clearly 
states its role and responsibilities. 

(2) A "review committee" comprising representa- 
tives from — 

the company; 
the employees; 
the unions 

will be established to monitor and review the 
progress of award restructuring, including the 
progress of working parties. 

(3) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of Clause 23. — Grievances and Dis- 
putes, of this award. 

IRON AND STEEL INDUSTRY WORKERS' (B.H.P. 
STEEL INTERNATIONAL - ROD & BAR DIVISION) 

AWARD 
No. 1 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, Western 

Australian Branch and Others 
and 

B.H.P. Steel International. 
No. 1969 of 1990. 

COMMISSIONER R.N. GEORGE. 
2 June 1992. 

HAVING heard Mr F. Logan on behalf of The Metals and 
Engineering Workers' Union, Western Australian Branch, 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and Mr L. McGuiness on behalf of the 
Respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the Commission in Court Session in its State 
Wage Case Decisions and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
Orders — 

That the Iron and Steel Industry Workers' (B.H.P. 
Steel International—Rod & Bar Division) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 5th 
day of December 1991. ■> 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement. Delete the number and title 

"2A. State Wage Case Principles—September 1989" and 
insert in lieu thereof the following: 

2A. State Wage Case Principles—June 1991. 
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2. Clause 2A. — State Wage Case Principles — September 
1989. Delete this clause and insert in lieu thereof the 
following: 

2A. —State Wage Case Principles—June 1991. 
It is a term of this award, arising from the decision 

of the Western Australian Industrial Relations Com- 
mission in the State Wage Case on 17 June 1991, that 
the unions will not pursue any extra claims, award or 
over-award, except when consistent with the Principles 
determined by the Commission in Court Session in its 
State Wage Case decisions. 

3. Clause 10. —Overtime. Delete paragraph (a) of sub- 
clause (10) of this clause and insert in lieu thereof the 
following: 

(a) Subject to the provisions of paragraph (b) hereof, 
an employee required to work overtime for more 
than two hours shall be supplied with a meal by 
the employer or be paid $6.10 for the first meal, 
$4.20 for the second meal and $6.10 for each 
subsequent meal. 

4. Clause 11. —Shift Work. Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) A shift employee shall, in addition to the ordinary 
rate, be paid $8.87 per shift of eight hours when 
on afternoon or night shift. 

5. Clause 24. —Special Rates and Provisions. Delete 
subclauses (1), (2), (3), (5), paragraph (b) of subclause (9), 
paragraph (f) of subclause (10), paragraph (c) of subclause 
(15), and subclause (16) of this clause and insert in lieu 
thereof the following respectively: 

(1) Height Money: An employee shall be paid an 
allowance of $1.60 for each day on which he/she 
works at a height of 15.5 metres or more above 
the nearest horizontal plane, but this provision 
does not apply to linespersons, nor to riggers and 
splicers on ships and buildings. 

(2) Dirty or Offensive Work: 33 cents per hour extra 
shall be paid to an employee when engaged on 
work of an unusually dirty nature, where clothes 
are necessarily unduly soiled or injured, or boots 
unduly damaged by the nature of the work done. 

(3) Confined Space: An employee shall be paid an 
allowance of 39 cents per hour when, because of 
the dimensions of the compartment or space in 
which he/she is working, the employee is required 
to work in a stooped or otherwise cramped 
position, or without proper ventilation. 

(5) Hot Work: An employee shall be paid an 
allowance of 39 cents per hour while working in 
the shade in any place where the temperature is 
raised by artificial means to between 46.1° and 
51.6° Celsius. 

(9) (b) On a suspended scaffold requiring the use of 
steel or iron hooks or angle irons at a height 
of 6.1 metres or more above the nearest 
horizontal plane, shall be paid $2.16 for the 
first four hours or part thereof and 42 cents 
for each hour thereafter, on any day, in 
addition to the rates otherwise prescribed in 
this award. 

(10) (f) Where, from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or materi- 
als from substances used by an employee in 
spray painting, he/she shall be paid a special 
allowance of 62 cents per day. 

(15) (c) An employee using toxic substances or 
materials of a like nature shall be paid 27 
cents per hour extra. Employees working in 
close proximity to others so engaged shall be 
paid 22 cents per hour extra. 

(16) An Electrician —Special Class or an Electrical 
Fitter who holds, and in the course of his 
employment may be required to use, a current A 
or B Grade Licence issued pursuant to the relevant 
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regulation in force on the 28th day of February 
1978 under the Electricity Act 1945, shall be paid 
an allowance of $13.20 per week. 

6. Clause 27. —Wages. Delete subclause (1) and para- 
graph (a) of subclause (2) of this clause and insert in lieu 
thereof the following respectively: 

(1) Adult Wage Per Week $ 
(a) Merchant Mill and Transport 

Department 
Operator— 

Grade A 401.00 
Grade B 379.90 
Grade C 364.10 
Grade D 343.10 
Grade E 322.00 
Grade F 295.70 

(b) Trades and Maintenance Department 
Tradesperson — 

Grade 4 450.50 
Grade 3 418.80 
Grade 2 387.10 
Grade 1 360.80 

(c) The parties are committed to review the 
existing wage structure to give effect to the 
implementation of properly fixed minimum 
classification rates and supplementary pay- 
ments in accordance with the requirement of 
the State Wage Principles prior to any further 
variation of this subclause. 

(2) (a) Where an employer does not provide a 
tradesperson with the tools ordinarily re- 
quired in the performance of the tradesper- 
son's work, the employer shall pay a tool 
allowance of $9.20 per week for the purpose 
of such tradesperson supplying and maintain- 
ing tools ordinarily required in the perform- 
ance of work as a tradesperson. 

MATERIALS TESTING EMPLOYEES' AWARD, 
1984 

No. A 5 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Metlab Maple (WA) Pty Ltd and Others. 

No. 90 of 1992 
COMMISSIONER S.A. KENNEDY. 

1 April 1992. 
Order. 

HAVING heard Mr G. Sturman on behalf of the Applicant 
and Ms K. Edwards on behalf of Respondents for whom 
warrants have been filed, now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

That the Materials Testing Employees' Award, 1984 
as amended be further varied in accordance with the 
following Schedule with effect from the beginning of 
the first pay period commencing on or after the 24th 
day of March 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Immediately following the 

number and words "28. Liberty to Apply" in this clause, 
insert the following: 

29. Superannuation 
2. Clause 28. —Liberty to Apply: Immediately following 

this clause insert a new clause as per follows: 
29. — Superannuation. 

(1) Definitions 
In this clause: 

(a) "Approved Occupational Superannuation 
Fund" means a superannuation fund which 
complies with the Occupational Superannua- 
tion Standards Act 1987. 

(b) "Ordinary Time Earnings" means the base 
classification rate, including supplementary 
payments where appropriate, in charge rates, 
shift penalties and any over award payments, 
together with any other all purpose allowance 
or penalty payments for work in ordinary 
time but shall exclude any payments for 
overtime worked, vehicle allowance, fares or 
travelling time allowances (including pay- 
ments for travelling relating to distant work), 
commission or bonus. 

(c) "Eligible Employee" means a weekly em- 
ployee whose employment is regulated by 
this Award who has completed one month's 
continuous service with the employer and 
who is or becomes a member of a fund. 

(d) "Trustees" means the trustee of the relevant 
funds. 

(2) Choice of Fund 
(a) (i) The employer shall make the superan- 

nuation contribution or improvements 
to any fund agreed between the em- 
ployer and the employees, provided that 
such fund complies with the Occupa- 
tional Superannuation Act 1987. 

(ii) Provided that an employer shall not be 
compelled to contribute to more than 
one fund in respect of eligible employ- 
ees employed under this award. 

(b) In any circumstances in which a union 
respondent to this Award is concerned about 
a fund selected pursuant to this subclause, 
such union may challenge before the Western 
Australian Industrial Relations Commission, 
the suitability of the fund within six months 
of the date of operation of this clause or the 
date of fund selection, whichever is the latter. 

(3) Contributions 
(a) An employer shall, subject to subclause (9) 

of this clause contribute to a fund chosen in 
accordance with subclause (2) of this clause 
in respect of each eligible employee an 
amount equal to 3% of each employee's 
ordinary time earnings with effect from the 
first pay period on or after 24 March 1992 or 
the date upon which an employee becomes 
an "eligible" employee. 

(b) Employer contributions together with any 
employee contributions shall be paid in 
accordance with fund rules for pay periods 
completed provided that payments may be 
made at such other times and in such other 
manner as may be agreed in writing between 
the Trustees of the fund and the employer 
from time to time. 

(c) Absence from work: 
(i) Paid Leave 

Contributions shall continue whilst a 
member of a fund is absent on paid 
leave such as annual leave, long service 

leave, public holidays, sick leave and 
bereavement leave. 

(ii) Unpaid Leave 
Contributions shall not be required to 

be made in respect of any absence from 
work without pay. 

(d) Sickness and Work Related Injury 
In the event of an eligible employee's 

absence from work due to sickness or a work 
related injury, contributions shall continue 
for the period of the absence provided that: 

(i) the member of the fund is receiving 
regular payments directly from the 
employer in accordance with statutory 
requirements or the provisions of this 
Award; 

(ii) the duration of the absence does not 
exceed 52 weeks in total for each injury 
or sickness; 

(iii) the person remains an employee of the 
employer. 

(4) Employer to Continue Participation 
An employer who participates in the fund shall 

not cease participation in the fund whilst employ- 
ing any eligible employee but the obligation of the 
employer to contribute to the fund in respect of an 
eligible employee shall cease on the last day of an 
eligible employee's employment with the em- 
ployer. 

(5) Employer's Failure To Participate In Funds 
(a) Where an employer has failed to make 

application to participate in a fund or has 
failed to make payments to a fund, the 
employer shall be required to make applica- 
tion to participate in a fund or to make 
payments to a fund within seven days of the 
failure being brought to the employer's 
attention by an employee of the employer or 
the Association of Draughting, Supervisory 
and Technical Employees Western Austra- 
lian Branch. 

(b) Where there has been a failure to make 
application to participate in a fund, upon 
acceptance by the Trustee the employer shall 
make a once only contribution to a fund in 
respect of each eligible employee equivalent 
to the contributions which would otherwise 
have been payable in accordance with this 
clause. 

(6) Employee's Additional Voluntary Contributions 
Where the rules of the fund allow an eligible 

employee to make additional contributions to the 
fund and the employer shall, where an election is 
made upon the direction of the employee, deduct 
contributions from the employee's wages and pay 
them to the fund in accordance with the direction 
of the employee and the rules of the fund. 

(7) Suspension 
(a) Where, pursuant to paragraph (b) of sub- 

clause (2) of this clause, the union challenges 
an employer's choice of fund, the employer 
shall not make contributions to that fund until 
the dispute has been resolved by the Western 
Australian Industrial Relations Commission'. 

(b) The contributions not made pursuant to 
paragraph (a) above shall be made to the 
appropriate fund in accordance with para- 
graph (a) of subclause (3) of this clause 
following the resolution of the dispute by the 
Western Australian Industrial Relations 
Commission. 

(8) Employee Entry Into Fund 
(a) The employer must provide an employee 

with an application to join the fund within 
one month of the operative date of this clause 
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or within one month of an employee com- 
mencing employment, whichever is the later. 

(b) The employer is not eligible to make contri- 
butions to a fund: 

(i) where an employee has completed a 
letter of denial; or 

(ii) in the event the employee elects not to 
join the fund, the employee shall remind 
the employer, in writing, of his/her 
entitlements, within a period of a further 
six months. Should an employee subse- 
quently complete the necessary forms 
and become a member of the fund, the 
contributions prescribed shall com- 
mence from the pay period commencing 
after the employee has become an 
eligible employee. 

(c) If the employer fails to provide the employee 
with the application form referred to in 
paragraph (a) above within the time pre- 
scribed in that paragraph the employer shall 
be obliged to make contributions as if the 
application had been provided within the 
prescribed time, provided that the employee 
returns the application within three months 
of being provided with the application by the 
employer. 

(d) In the event that an employee terminates 
employment with one employer and com- 
mences employment with another employer, 
the latter employer being a participating 
employer in the same fund as the former 
employer then the provisions of this sub- 
clause do not apply to the latter employer. 

(e) The letter of denial shall be in the following 
form: 
"To (employer) 

I have received an application for member- 
ship of the non-contributory Superannuation 
Fund and understand: 

(1) that should I sign such form you will make 
contributions on my behalf; and 

(2) that I am not required to make contributions 
of my own; and 

(3) that no deductions will be made from my 
wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
fund or have any contributions made on my 
behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
(f) A copy of this letter of denial shall be 

forwarded to the union and the Trustees. 
(9) Exemption 

(a) This clause shall be deemed to be satisfied 
by any employer who, as at the date of 
becoming respondent to this Award, is 
already satisfying and continues to satisfy the 
requirements of subclause (3) of this clause 
by providing new or improved superannua- 
tion benefits or contributions equivalent to 
3% of ordinary time earnings and in accor- 
dance with the Act and Regulations. 

(b) Leave is reserved to any employer to apply 
for exemption from this clause on the 

nuation arrangements provided by the em- 
ployer, or the employer's financial capacity 
to pay. 

(c) This clause shall not apply to: 
The Broken Hill Proprietary Company 

Limited, Tubemakers of Australia Limited or 
Alcoa of Australia Limited or any corpora- 
tion which is a related corporation (within the 
meaning of the Companies Act 1981) of any 
of the aforementioned companies. 

(d) The provisions of this clause shall not apply 
to any employer who has entered into an 
arrangement to pay superannuation contribu- 
tions into any other approved occupational 
superannuation fund and such arrangement 
has been ratified by the Western Australian 
Industrial Relations Commission. 

MEAT INDUSTRY (NORTHWEST ABATTOIRS) 
AWARD 

No. A12 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Derby Meat Processing Company Ltd. 

No. 598 of 1992. 
COMMISSIONER G.L. FIELDING. 

25 May 1991. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: This is an application, as Mr 
Kucera has properly said, in effect to amend the Meat 
Industry (North West Abattoirs) Award. That Award applies 
to the operations of the Derby Meat Processing Company 
Ltd at Broome and at Derby. As is now common knowledge, 
there is no longer an abattoir in operation at Derby, the 
Respondent's activities being confined to the Broome 
abattoir. 

The rates of pay provided under the Award are such that 
the Applicant recognises that the operations of the Company 
at Broome would be uneconomic unless there were some 
adjustments made to them. The parties have, to their credit, 
as indeed they did last year and apparently the year before 
that, reached agreement on different rates of pay and other 
variations to the conditions of employment set out in the 
Award in order that the abattoir might continue to operate 
and so provide a source of employment for persons who 
otherwise might not be employed. 

Apart from the changes in the rates of pay, the parties 
have also reached agreement that the guarantee of a 
minimum of 16 weeks' employment, which is provided in 
Clause 9 of the Award, should be suspended for the 
forthcoming killing season. It is said, and I see no reason 
to disbelieve it, that the basis for that change is a strong 
likelihood that the American market, which has been 
serviced from this abattoir, might no longer be open to it. 

Nothing further need be said about the application other 
than it is to the credit of the Applicant that it has been 
prepared, as it has in the immediate past, to recognise reality 
and protect the jobs for its members by entering into what 
Mr Kucera has properly described as an enterprise agree- 
ment. The agreement clearly complies with the State Wage 
Fixing Principles. In the circumstances, I indicate that I am 
prepared to make an order effectively amending the Award 
in terms of what will be described as the Derby Meat 
Processing Company Ltd 1992 Season Temporary Wage 
Order, as the parties propose. 
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That Order is to operate according to its terms which 
provide that it operates from 1 May of this year until 31 
December 1992, or the end of the 1992 season, whichever 
is later. Thus, the Order ceases to have force and effect 
automatically on and from that date. I note that the previous 
order, the 1991 Order, has expired by its terms and therefore 
there is no need to repeal it. 

Although I am prepared to make an order in the terms 
proposed by the parties, which follows the form of previous 
years, the parties ought to look to amending the Award in 
the usual form rather than relying on two documents to 
achieve that result, especially as there is only one 
Respondent and only one abattoir covered by the Award. 
That is not to say that the existing award rates of pay cannot 
remain, but there can be a second and overriding scale for 
the 1991 season. Alternatively, the agreement might be 
registered as an industrial agreement under section 41 of the 
Industrial Relations Act 1979. 

Appearances: Mr T. Kucera on behalf of the Applicant. 
Mr M. Darcy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Derby Meat Processing Company Ltd. 
No. 598 of 1992. 

Meat Industry (Northwest Abattoirs) Award 
No. A 12 of 1988. 

COMMISSIONER G.L. EIELDING. 
25 May 1991. 

Order. 
HAVING heard Mr T Kucera on behalf of the Applicant and 
Mr M. Darcy on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the industrial Relations Act 1979 hereby orders— 

That Meat Industry (Northwest Abattoirs) Award be 
amended in terms of the attached Schedule. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
L-Title. 

This Order will be known as the Derby Meat Processing 
Company Ltd 1992 Season Temporary Wage Order. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Date of Operation 
5. Minimum Rates of Wage 
6. Guarantee 
7. Overtally 
8. Expiry 
9. Wages 

3. —Area and Scope. 
This Order applies to employees who are members of and 

those eligible to be members of the Western Australian 
Branch, Australasian Meat Industry Employees' Union, 
Industrial Union of Workers employed by Derby Meat 
Processing Company Ltd ("the employer") and who are 
covered by the Meat Industry (Northwest Abattoir) Award 
No. A 12 of 1988. 
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4. —Date of Operation. 
This Order will operate from 1 May 1992. 

5. —Minimum Rates of Wages. 
Notwithstanding the provisions of Clause 10 of the 

Award, the minimum base classification rates of wages 
payable per week to adult employees covered by this Order, 
shall be as set out in Column A of Clause 8 of this Order. 

6. —Guarantee. 
Notwithstanding the provision of Clause 9 of the Meat 

Industry (Northwest Abattoir) Award, this clause shall be 
suspended for the 1992 season. 

7.— Overtally. 
Calculations for overtally will be calculated on the rates 

set out in Column B of Clause 8 of this Order. 

8. —Expiry. 
This Order shall operate until 31 December 1992 or the 

end of the 1992 Season whichever is the later, at which time 
it shall cease to have any force or effect. 

9. —Wages. 
The minimum rates of wages payable per week to adult 

employees covered by this award shall be as follows — 
Per Week 

Column Column 
A B 

Base Over 
Classi- Tally 
fication Rate 

Rate 
(1) Employees in slaughtering — 

(a) Slaughterman 371.20 352.50 
(b) Worker in Head Ring 330.80 313.70 
(c) Trimmer of Sides 330.80 313.70 
(d) Viscera Separator 327.20 310.20 
(e) Offal Packer 327.20 310.20 
(f) Offal Trimmer 324.30 307.40 
(g) Tally Clerk 323.70 306.80 
(h) Process Worker 317.50 300.90 

A Process Worker 
shall be competent to 
carry out any or all of the 
following duties —oper- 
ate a rumble cleaner and 
roller cleaner; operate a 
spray washer, work in a 
chiller/cold room and 
any general duties as 
may be directed. 

(2) Employees in boning sec- 
tion— 

(a) Boner 356.20 338.10 
(b) Slicer 336.20 319.00 
(c) Spotter/packer 327.20 310.20 
(d) Whizzard Knife Opera- 

tor 324.30 307.40 
(e) Trimmer 324.30 307.40 
(f) Strapping, wiring or glu- 

ing machine operator 324.30 307.40 
(g) Scales Operator 324.30 307.40 
(h) Tally Clerk 323.70 306.80 
(i) Process Worker 309.00 293.00 

A Process Worker 
shall be competent to 
carry out any or all of the 
following duties —moni- 
toring and maintaining 
basic hygiene; work in a 
chiller/cold room and 
any general duties as 
may be directed. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(3) Employees 
section — 

by-products 

Per Week 
Column Column 

A B 
Base Over 

Classi- Tally 
fication Rate 

Rate 

(b) more than ten and not more than 20 other 
employees shall be paid at the rate of $17.60 
per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $23.20 per week extra. 

319.90 303.20 

325.20 303.20 

The five classification rates 
for employees in the by-prod- 
ucts are broadbanded into one 
rate. Employees engaged in 
the five positions at intervals 
agreed between the employer 
and employee but not less 
than fortnightly. 
(a) Operator of Continuous 

Rendering Processing 
Plant 319.90 303.20 

(b) Blood Cooker or Separa- 
tor Operator 319.90 303.20 

(c) Employees in Con- 
demned Area 319.90 303.20 

(d) Operator of Hand 
Washer 319.90 303.20 

(e) By-products employee 
not otherwise classified 319.90 303.20 

(4) Employees in freezer sec- 
tion: — 
(a) Freezer hand (i.e. an em- 

ployee who is required to 
work in a temperature 
between minus 16 de- 
grees Celsius and zero 
degrees Celsius) 325.20 303.20 

(b) Employees required to 
work in a temperature 
below minus 16 degrees 

Celsius shall be paid 
an extra $1.39 per day 
provided that minus 18 
degrees Celsius he shall 
be paid an extra $2.67 
per day and if the tem- 
perature is below minus 
23 degrees Celsius he 
shall be paid an extra 
$5.40 per day. 

(5) Employees in hide section — 
Hideman 318.60 301.90 

All work performed in pre- 
paring hides for shipment 
shall be paid for at the time 
rate of the hideman's classifi- 
cation. 

(6) Driver of a fork lift 344.50 326.80 
(7) Employees in livestock and 

yard section — 
Stockman or penner up 316.10 299.50 

(8) Employees employed in the 
hygiene gang shall be paid a 
loading of 25 per cent of their 
ordinary hours of work. 

(9) Employees in laundry sec- 
tion — 
Laundry hand 313.10 296.60 

(10) Adult Leading Hands— 
Any employee who is placed in charge for not 

less than one day of— 
(a) not less than three and not more than ten 

other employees shall be paid at the rate of 
$11.33 per week; 

MISCELLANEOUS WORKERS' 
(ACTIV FOUNDATION) AWARD 

No. A 20 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

and 
Activ Foundation Inc. 

No. 1424 of 1991. 
COMMISSIONER J.A. NEGUS 

318.60 301.90 

344.50 326.80 

316.10 299.50 

12 May 1992. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr L. Bums on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 13th day of December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete numbers and titles 

41. —Continuity of Entitlements, 42. —House Supervisors 
and House Managers and 43. —House Parents and Relief 
House Parents and replace with the following: 

40. Leave to Attend Union Business 
41. House Parents and Relief House Parents 
42. House Supervisors and House Managers 
43. Consultation and Enterprise Bargaining 

2. ClauseS. —Contract of Service: Immediately following 
subclause (2) of this clause insert the following new 
subclause: 

(3) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skill competence and 
training consistent with the classification 
level for which the employee is employed 
pursuant to Clause 37. —Wages of this award 
provided that such duties are not designated 
to promote de-skilling. 

(b) An employer may direct, pursuant to para- 
graph (a) of this subclause, an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the responsibility of 
the employer to provide a safe and healthy 
working environment in accordance with the 
provisions of the Occupational Health, 
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Safety and Welfare Act 1987 and Regula- 
tions. 

3. Clause 6.— Hours: Delete paragraph (d) of subclause 
(1) and insert in lieu thereof the following: 

(d) For the purposes of paragraph (c) hereof the 
accrued days off shall be taken in a minimum 
period of one week made up of five consecutive 
accrued days off in conjunction with a period of 
annual leave or at a time mutually acceptable to 
the employer and the employee; or 

A maximum of seven accrued days off each 
year may be rostered and allowed to be taken as 
single day absences subject to the provisions that 
apply to normal roster changes as prescribed by 
this award. Wherever practicable, the employer 
shall ensure that an employee receives a minimum 
of seven days notice of such roster change and 
where possible such change shall be by agreement 
between the employer and the employee. 

Notwithstanding the provisions of paragraph (c) 
and (d) of this subclause: 

— by genuine agreement between the employee 
and the employer time already accumulated 
for an Accrued Day Off may be taken in a 
period of time off work shall be taken from 
the commencement of the employee's nor- 
mal rostered shift or up to the conclusion of 
the employee's normal rostered shift. 

4. Clause 37. —Wages: Delete this clause and insert in 
lieu thereof the following: 

37. — Wages. 

(1) The following shall be the weekly wage rates 
payable to employees under this award: 

Miscellaneous Workers Per Week 
$ 

Level One: 
Comprehends the following 
classes of work: 

Domestic 
Residents' Aide 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 
Level Two: 
Comprehends the following 
classes of work: 

Laundry Person 
Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 
Level Three: 
Comprehends the following 
classes of work: 

Handyperson 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 
Level Four: 
Comprehends the following 
classes of work: 

Cook 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

369.50 
374.10 

378.00 

374.60 
379.60 

383.80 

383.40 
388.00 

Per Week 
$ 

Level Five: 
Comprehends the following 
classes of work: 

Tradesperson Cook 
1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment 

and thereafter 462.90 
(b) The weekly rates of wage applicable to 

House Supervisors and House Managers 
are prescribed in Clause 42. — House Super- 
visors and House Managers of this award. 

5. Clause 42. —House Supervisors and House Managers: 
A. Delete the rate of $10.00 from subclause (2) of 

Clause (B) —Overtime and insert $10.25 in lieu 
thereof. 

B. Delete subclause (E)—Wages and insert in lieu 
thereof the following: 

(E) — Wages. 
Rate Per Shift 
House Supervisor 

Column 
A 

Column 
B 

Column 
C 

Column 
D 

Column 
E 

$ $ $ $ $ 
Weekday Rate 111.90 117.90 123.90 129.90 135.90 
Weekend and 
Public Holiday 
Rate 132.90 158.90 184.90 210.90 236.90 
House Manager 

Column 
A 
C: 

Column 
B 
£ 

Column 
C 
$ 

Column 
D 

Column 
E 
$ 

Weekday Rate 
3 

122.12 
3> 

128.12 134.12 
3 

140.12 146.12 
Weekend and 
Public Holiday 
Rate 143.22 169.22 195.22 221.22 247.22 

399.10 
403.90 

408.30 

Column A $3.75 per shift second stage increase plus first 
annual adjustment ($6.00 weekday rate, $26.00 
weekend rate) with the rate payable effective 
on and from 13th December, 1991. 

Column B Second annual adjustment ($6.00 weekday 
rate, $26.00 weekend rate) with the rate 
payable effective on and from 11th January, 
1992. 

Column C Third annual adjustment ($6.00 weekday rate, 
$26.00 weekend rate) with the rate payable 
effective on and from 11th January, 1993. 

Column D Fourth annual adjustment ($6.00 weekday rate, 
$26.00 weekend rate) with the rate payable 
effective on and from 11th January, 1994. 

Column E Fifth annual adjustment ($6.00 weekday rate, 
$26.00 weekend rate) with the rate payable 
effective on and from 11th January, 1995. 

6. Following clause 42. — House Supervisors and House 
Managers, insert a new title and clause as follows: 

43. —Consultation and Enterprise Bargaining. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
effectiveness and productivity of Activ Founda- 
tion and to enhance the career opportunities and 
job security of employees. 

(2) At each plant or enterprise, the employer, the 
employees and their relevant union or unions may 
establish a consultative mechanism and proce- 
dures appropriate to the size, structure and needs 
of that plant or enterprise. Measures raised by the 
employer, employees or union for consideration 
consistent with the objectives or subclause (1) 
herein shall be processed through that consultative 
mechanism and procedures so long as measures 
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raised and agreements are consistent with State 
and National Wage fixation guidelines. 

(3) Any agreement to vary the award shall be 
processed in accordance with the Industrial Rela- 
tions Act 1979, the State Wage Decision, 1992, 
and shall be subject to approval by the Western 
Australian Industrial Relations Commission. 

(4) Nothing in this clause shall operate so as to limit 
or impinge upon the statutory rights of the 
employers and the union pursuant to the aforesaid 
Act. 

RETAIL PHARMACISTS' AWARD 1966 
No. 23 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Harris Pharmacy and Mosman Drive-in Chemist 

and 

Salaried Pharmacists Association Western Australian Union 
of Workers and Others 

No. 490 of 1991. 

COMMISSIONER O.K. SALMON. 

27 May 1992. 
Order. 

HAVING heard Ms R. Dight on behalf of the Applicants and 
Mr J. Kirwan on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Retail Pharmacists' Award 1966 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 22 May 
1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

Schedule of Respondents: Add the following names to 
this schedule. 

Harris Pharmacy —90 Stirling Highway, Nedlands WA 
6009 

Mosman Drive-in Chemist—590 Stirling Highway, 
Mosman Park WA 6012 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Stores and Others 

Nos 1135 of 1991 and 318 of 1992. 
COMMISSIONER O.K. SALMON. 

27 May 1992. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 22 May 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Insert the following new 

clauses after 48. Additional Loading for Late Night Trading 
49. Trade Union Training Leave 
50. Enterprise Level Award Change Procedure 

2. Clause 48. — Additional Loading for Late Night 
Trading: After this clause insert the following new clauses: 

49.—Trade Union Training Leave 
(1) Subject to this clause a union delegate or duly 

elected or appointed union representative shall, 
upon application in writing by the union, be 
granted up to five days leave with pay, each 
calendar year, non cumulative, to attend courses 
approved under the Commonwealth Trade Union 
Training Authority Act in Western Australia 
provided that such courses shall qualify for the 
purposes of the Training Guarantee Act. 
The courses to be attended shall be those most 
suited to the industrial situation pertaining to the 
Wholesale and Retail Industry in Western Austra- 
lia. 
A notice to an employer affected by the leave shall 
be made in writing by the Union to the employer 
and shall include the following details: 
— the name of the employee seeking leave, 
— the period of time for which leave is sought 
(including daily commencing and finishing 
times), 
— the title description and agenda of the course or 
courses to be attended, 
— the place or places where the said course or 
courses will be held, 
— the name of the person or persons conducting 
the said course or courses, 
— a copy of the syllabus and curriculum of the 
course or courses to be attended. 

(2) Leave shall be granted by the employer on the 
dates notified by the union but shall be subject to 
the union giving not less than one, and, where 
possible, two, calendar month's notice of the 
intention to attend such course or such lesser 
period as may be agreed between employer, the 
union and the employee concerned. 
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Provided that where the leave is to be taken in the 
four weeks prior to Christmas Day or the five 
weeks after Christmas Day, in the week prior to 
or after Easter, in the week prior to Father's Day 
or Mother's Day, or during an annual or half- 
yearly sale, or a scheduled stocktake, the employer 
may require that such leave be deferred. In any 
other exceptional circumstances, for example, the 
week during which a public holiday falls, the 
employer may request in writing to the union to 
defer and in the event of disagreement, either party 
may refer the matter to the Western Australian 
Industrial Relations Commission. 

(3) Only employees who have completed twelve 
months' continuous service with their current 
employer shall be eligible for leave pursuant to 
this clause. In the case of a new shop opening no 
leave shall be taken in the first six months. 

(4) Each employee on leave approved in accordance 
with this clause shall be paid all ordinary time 
earnings which normally become due and payable 
during the period of the leave. Ordinary time 
earnings shall be as defined in Clause 45(1) of this 
award. Employees shall not be paid under this 
clause if they were not ordinarily scheduled to 
work. 

(5) Leave granted will not incur any additional 
payment to the extent that the course attended 
coincides with any other period of paid leave 
granted pursuant to this award. 

(6) The employer shall not incur any liability with 
respect to the cost of travel to and from the place 
where the courses are conducted, nor to any 
accommodation and associated costs during such 
leave, or any other cost associated with the 
conducting of the course. 

(7) Leave of absence granted pursuant to this clause 
shall count as service for all purposes of the 
award. 

(8) For the purpose of this clause the number of 
employees under this award attending courses in 
any calendar year shall be: 
Numbers of Full-time, Part- No. of representa- 
time and regular casual em- lives 

ployees in Shop 
Less than 100 1 
100 or more 2 

"Regular casual employee" shall mean a casual 
employee who works on an ongoing basis in the 
shop. 
Provided that in the case of multi-level shops the 
number of employees entitled to leave under this 
clause per calendar year shall be as agreed 
between the union and the employer or, failing 
agreement, as determined by the Western Austra- 
lian Industrial Relations Commission. 

(9) Employees granted leave pursuant to this clause 
shall, upon request, inform the employer after the 
completion of the course of the nature of the 
course and their observations on it. 

(10) On completion of the course the employee shall, 
upon request, provide to the employer proof 
satisfactory to the employer of his or her atten- 
dance at the course. The employer shall not be 
required to make payment for any period of leave 
granted that is not utilised in the attendance at a 
course unless the employee can substantiate that 
the failure to attend the course was due to the 
taking of paid leave otherwise authorised by this 
award. 

(11) This clause shall not apply to: 
(a) A retail shop which employs 17 or less 

full-time or part-time employees under the 
award; 

(b) A warehouse where 10 or less full-time or 
part-time employees are employed under the 
award; 

(c) Hot bread manufacturing establishments; 
(d) Motor traders' establishments where this 

award is not the major award; and 
(e) Motor traders' establishments where this is 

the major award until a date which is two 
years after the date from which this clause 
operates. 

50. —Enterprise Level Award Change Procedure. 
(1) The Union and the employers to whom this clause 

applies recognise that because of the variety of employers 
and types of enterprises covered by this award, circum- 
stances may exist within the industry which are appropri- 
ately regulated by single enterprise agreements or by 
workplace agreements or, where more than one union has 
coverage of employees within a workplace, a part-workplace 
agreement binding only on all employees eligible for 
membership of The Shop, Distributive and Allied Employ- 
ees' Association of Western Australia. 

(2) Such single employer agreements, to the extent that 
they are inconsistent with the provisions of this award, shall 
prevail over the provisions of this award, upon ratification 
by the Western Australian Industrial Relations Commission. 

(3) Where either an employer or its employees propose 
a change in award conditions in relation to an enterprise, 
those parties shall contact the union for the purpose of 
negotiating such an agreement. Where the union proposes 
a change in award conditions in relation to an enterprise, the 
union shall contact the employer for the purpose of 
negotiating such an agreement. 

(4) The employer and the union shall genuinely attempt 
to negotiate proposals for an agreement. 

(5) It shall be open to the employer and its employees to 
have had prior informal discussions about the possibility of 
an agreement of the character contemplated in this clause. 
However the final agreement negotiations are to be handled 
by the union. 

(6) By arrangement between the employer and the union, 
employees of the enterprise may participate in the negotia- 
tion of an agreement and, in any event, there shall be 
consultation with employees by the union and the employer. 
The union and the employer shall each have equal time to 
put alternative proposals to the employees during working 
hours. 

(7) Following negotiations between the employer and the 
union, but before an agreement can be achieved, a majority 
of employees shall have agreed to it. 

(8) The union and the employer may agree to adopt 
appropriate methods of ascertaining the views of the 
employees affected, such as a secret ballot, to ensure that 
the agreement is genuine. 

(9) Any agreement must be in writing and it shall specify 
the employees affected, the name and address of the 
enterprise affected, the terms of the agreement (including 
any award provisions from which the said enterprise is 
exempt) the alternate provisions which are to apply in lieu 
of such award provisions, the period of operation and the 
method of termination of the agreement prior to its 
expiration. 

(10) When an agreement is finalised, the parties to it shaH 
make application to the Western Australian Industrial 
Relations Commission for its terms to be ratified in the 
appropriate manner. 

(11) Where the parties are unable to reach agreement, it 
shall be open for the matter to be referred to the Western 
Australian Industrial Relations Commission for resolution. 

(12) Nothing in this clause shall prevent an employer or 
the union from having any matter arising from this clause 
referred to the Western Australian Industrial Relations 
Commission for the purposes of conciliation and/or arbitra- 
tion. 
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(13) This clause shall be reviewed by the parties to the 
award, at a date which is two years after the date on which 
the Western Australian Industrial Relations Commission 
approved Application No. 318 of 1992. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Stores and Others. 

No. 61 of 1992. 
COMMISSIONER O.K. SALMON. 

27 May 1992. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 22 May 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 32. — Motor Vehicle Allowance: Delete the table 

in this clause and insert in lieu the following- 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2600 cc 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 degrees South Lat 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

SUPERMARKETS AND CHAIN STORES (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

A 26 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Coles Myer Limited and Woolworths (W.A.) Limited. 

No. 1102 of 1991. 
COMMISSIONER O.K. SALMON. 

13 May 1992. 
Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 6 May 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the number and title 2A. Commitment to 
Wage Fixing System. 

B. Delete the numbers and titles 42. and 43. 
Introduction of Change and insert in lieu the 
following— 
42. Introduction of Change 
43. First Aid Allowance 
44. Enterprise Agreements 
45. Consultative Procedures 

2. Clause 2A. — Commitment to Wage Fixing System: 
Delete this clause. 

3. Clause 13. —Meal Money: In subclause (1) delete the 
figure of $6.30 and insert in lieu $6.50. 

4. Clause 29. — Wages: 
A. Delete subclause (1) and insert in lieu the 

following— 
An employer may direct an employee to 

carry out such duties as are within the limits 
of an employee's skill, competence and train- 
ing. 

The minimum rates of wages payable to 
adult employees shall be as follows — 
(1) Adults Rate per 

week 
$ 

(a) Probationary Storeworker 393.20 
(b) Storeworker Grade 1 

(i) During first 3 months' 
service 393.20 

(ii) After 3 months' service 397.00 
(iii) After 12 months' service 401.00 

(c) Storeworker Grade 2 
(i) During first 3 months' 

service 398.50 
(ii) After 3 months' service 402.40 

(iii) After 12 months'service 406.20 
(d) Storeworker Grade 3 

(i) During first 3 months' 
service 403.70 

(ii) After 3 months' service 407.50 
(iii) After 12 months' service 411.50 

(e) Storeworker Grade 4 
(i) During first 3 months' 

service 416.60 
(ii) After 3 months' service 420.40 

(iii) After 12 months' service 424.40 
(f) A storeworker who is required by the 

employer to be in charge of a store or 
warehouse or other employees, shall be 
paid the following all purpose amount 
in addition to the rate prescribed in 
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paragraphs (b), (c), (d) and (e) of this 
subclause — 

$ 
(i) If placed in charge of a 

store or warehouse with 
no other employees or if 
placed in charge of less 
than three other employ- 
ees 12.30 

(ii) If placed in charge of 
three or more other em- 
ployees but less than ten 
other employees 22.40 

(iii) If placed in charge of ten 
or more other employees 40.50 

B. In subclause (3)(a)(i), (ii) and (iii) delete the 
figures 49, 57 and 65 respectively and insert in 
lieu 50, 58 and 67. 

5. Clause 43. Introduction of Change: Renumber this 
clause as Clause 42. 

6. Clause 43. —First Aid Allowance: Insert the following 
new clause — 

43. —First Aid Allowance. 
A worker holding either a Red Cross or St John 

Senior First Aid Certificate of at least 'A' level, who 
is appointed by the employer to perform first aid duties 
shall be paid S6.00 per week in addition to the worker's 
ordinary rate. 

7. Clause 44. —Enterprise Agreements: Insert the follow- 
ing new clause — 

44. — Enterprise Agreements. 
(1) The parties to this award recognise that because 

of the differences in the nature of the businesses 
operated by the respondents, circumstances may arise 
which are appropriately regulated by single enterprise 
agreements. Where any of the parties raise the 
possibility of such an agreement, the relevant parties 
may jointly determine the manner of conducting 
negotiations leading to such an agreement. 

(2) When an agreement is finalised, the parties to it 
shall make application to the Western Australian 
Industrial Relations Commission for its terms to be 
ratified in the appropriate manner. 

8. Clause 45. —Consultative Procedures: Insert the fol- 
lowing new clause — 

45. —Consultative Procedures. 
The union and each respondent to this award will 

co-operate in the establishment of Consultative Com- 
mittees at an enterprise level to consult and negotiate 
on matters affecting the efficiency and productivity of 
the enterprise which are not the subject of this award. 

THE WESTERN AUSTRALIAN SURVEYING 
(PRIVATE PRACTICE) INDUSTRY AWARD, 1989 

No. A2 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch 

and 
McKimmie Jamieson and Partners (Aust) Pty Ltd and 

Others. 
No. 1803 of 1991. 

COMMISSIONER S.A. KENNEDY. 
10 April 1992. 

Order, 
HAVING heard Mr G. Sturman on behalf of the Applicant 
and also on behalf of The Association of Professional 

Engineers, Australia (Western Australian Branch), Organ- 
isation of Employees, Mr R. Dhue on behalf of The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch and Mr M. Jensen on behalf of 
Respondents, now therefore I the undersigned pursuant to 
the powers conferred by the Industrial Relations Act 1979, 
and by consent do hereby order— 

That The Western Australian Surveying (Private 
Practice) Industry Award, 1989 as amended be further 
varied in accordance with the following Schedule with 
effect from the beginning of the first pay period 
commencing on or after the 8th day of April 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.j Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the "Schedule 1" and 

"Schedule 2" from this clause and insert the following in 
lieu thereof: 

Schedule of Parties 
2. Clause 7. —Definitions —Delete subclause 7(5)(b) of 

this clause and insert the following in lieu thereof: 
(b) Technical Assistants (Survey) 

Are persons employed as such in support tasks 
to surveyors and who have completed approved 
courses in training as Technical Assistants (Sur- 
vey) or have sufficient experience as judged by the 
employer to fulfil a technical support role in the 
industry. 

3. Clause 8. — Salaries: Delete subclauses (1) and (2) of 
this clause and insert the following in lieu thereof: 

(1) SURVEYORS 
(a) Specialist Professional (Corporate Member- 

ship) or Post Graduate Qualification: 

per annum 
First year 27,019 
Second year 29,081 
Third year 31,196 
Fourth year 33,478 
Fifth year 35,917 

(b) Professional: 
Qualification — Post Graduate Diploma 

First year 26,873 
Second year 28,571 

Qualification — Degree 
First year 23,930 
Second year 25,323 
Third year 26,873 
Fourth year 28,571 
Fifth year 30,372 

Qualification —Degree, Articled Surveyor 
First year 22,783 
Second year 24,160 

(c) Professional Support: 
Qualification — Diploma 

First year 22,779 
Second year 24,088 
Third year 25,616 
Fourth year 27,185 
Fifth year 28,904 

Qualification — Certificate 
First year 21,651 
Second year 22,779 

(d) Technical Assistant: 
First year(*) 18,254 
Second year 19,305 
Third year 20,407 
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(2) CLERICAL PERSONNEL 
per annum 

(a) Clerical Administrator: 
First year 26,520 
Second year 27,048 
Third year 27,583 

(b) Senior Clerical Officer: 
First year 24,960 
Second year 25,480 
Third year 26,000 

(c) Clerical Officer: 
First year 23,400 
Second year 23,920 
Third year 24,440 

(d) General Clerk: 
First year 21,580 
Second year 22,100 
Third year 22,620 

(e) Filing Clerk: 
First year 20,280 
Second year 20,930 
Third year 21,450 

4. Clause 30. —Leave to Apply: Immediately following 
this clause insert the following: 

Schedule of Parties. 
Employer Respondents 
Construction 
Clough Engineering Group 
251 St George's Terrace 
PERTH WA 6000 
Fluor Daniel Australia Ltd 
22 Mount Street 
PERTH WA 6000 
Leighton Contractors Pty Limited 
1 Altona Street 
WEST PERTH WA 6005 
John Holland Construction Pty Ltd 
261 Adelaide Terrace 
PERTH WA 6000 

Engineering 
Metro Surveys Pty Ltd 
567 Hay Street 
DAGL1SH WA 6008 
E C Sorensen & Associates 
T/A Sorensen Short & Associates 
4 O'Connor Way 
WANNEROO WA 6065 
Stedman Surveys 
16 View Street 
SUBIACO WA 6008 
Survey & Mapping Group Pty Ltd 
133 Scarborough Beach Road 
MOUNT HAWTHORN WA 6016 

Associated Surveys International Pty Ltd 
18 Prowse Street 
WEST PERTH WA 6005 
Australian Aerial Mapping (WA) Pty Ltd 
25 Hamilton Street 
SUBIACO WA 6008 
Benetti Croghan & Associates 
10 Nairn Street 
FREMANTLE WA 6160 
Brook & Marsh 
25 Wheatley Street 
GOSNELLS WA 6110 
Brown McAllister (WA) Pty Ltd 
971 Wellington Street 
WEST PERTH WA 6005 

Grassland & Hardy Pty Ltd 
171 Railway Parade 
MAYLANDS WA 6051 

Unions 
The Association of Draughting, 
Supervisory and Technical Employees, 
Western Australian Branch 
1111 Hay Street 
WEST PERTH WA 6005 
Association of Professional Engineers, 
Australia (Western Australian Branch), 
Organisation of Employees 
Suite 112-14 Thelma Street 
WEST PERTH WA 6005 
Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch 
133 Summers Street 
EAST PERTH WA 6004 

AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. 14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

and 
Adsigns Pty Ltd and Others. 

No. 2506 of 1989. 
COMMISSIONER A.R. BEECH. 

15 May 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas a conference of the parties was held; 
And whereas the Commission wrote to the parties stating 

that an order discontinuing the application would issue 
unless advice was received to the contrary within a specified 
period of time; 

And whereas the applicant has advised that it no longer 
wishes to proceed; 

And having heard Mr M. Keogh on behalf of the 
Applicant, Mr D.H. Schapper (of Counsel) on behalf of the 
Federated Engine Drivers' and Firemen's Association of 
Australasia and the Construction, Mining and Energy 
Workers' Union of Australia, Mr K. Richardson and Mr S. 
MacAree on behalf of the respondents; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be withdrawn by leave. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 

Bell Basic Industries Ltd and Others. 

No. 2737 of 1989. 

COMMISSIONER A.R. BEECH. 

15 May 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas a conference of the parties was convened; 

And whereas the applicant has subsequently advised that 
it no longer wishes to proceed with this matter; 

And having heard Mr D. Schapper (of Counsel) on behalf 
of the applicant and Mr M. Keogh, Mr S. Smith, Mr K. 
Dwyer, Mr M. McLean and Mr J.R. Brooksby (of Counsel) 
on behalf of the respondents; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be withdrawn by leave. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

ELECTRICAL ENGINEERING AND BUILDING 
TRADES (WEST AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD 1988 
No. A17 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry & Engineering 
Union (Western Australian Branch) 

and 

Western Australian Newspapers Limited and Others. 

No. 245 of 1991. 

COMMISSIONER J.A. NEGUS. 

2 June 1992. 
Order. 

HAVING been advised by the Applicants that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

ENGINE DRIVERS (BUILDING & STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Civil and Civic Pty Ltd and Others. 

No. 1898 of 1989. 

COMMISSIONER A.R. BEECH. 

15 May 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas a conference of the parties was held; 

And whereas the Commission wrote to the parties stating 
that an order discontinuing the application would issue 
unless advice was received to the contrary within a specified 
period of time; 

And whereas the applicant has advised that it no longer 
wishes to proceed; 

And having heard Ms B. Love on behalf of the Applicant 
and Mr S.J. Smith and Mr M.J. Beros on behalf of the 
Respondents; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be withdrawn by leave. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

HAIRDRESSERS AWARD 1989 
No. 32/1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Regent Enterprises and Others 

and 

W.A. Hairdressers and Wigmakers Employees' Union of 
Workers & Others. 

No. 401 of 1992. 

COMMISSIONER O.K. SALMON. 

11 May 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 
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RAILWAY OFFICERS' AWARD 1985 
No. 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 3 of 1992. 
BEFORE THE RAILWAY CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR A. THOMPSON, MEMBER. 
MR D. MUNYARD, MEMBER. 

29 May 1992. 
Reasons for Decision. 

THE COMMISSIONER: In 1985, apparently at the instiga- 
tion of the then Minister responsible for the operations of 
Westrail, a set of Guidelines ("the Guidelines") governing 
the reduction in staff levels affecting employees of Westrail, 
entitled to be members of the West Australian Railways 
Officers' Union, amongst others, were put in place. Under 
those Guidelines no "permanent action" to reduce staff 
levels is to be taken until the proposal had been "fully 
processed by the Staff Review Committee". The Staff 
Review Committee consists of the Director of Industrial 
Relations of Personnel, or his deputy, as Chairman, a 
representative of the relevant head of branch and two 
representatives from the Union involved with the review. 
The Committee was empowered to determine any such 
proposal "on the spot". In the event of the Committee not 
reaching agreement the matter is left to the decision of the 
Commissioner of Railways. If "either party" is dissatisfied 
with any decision or other relevant matter, an appeal is open 
to the Minister for Transport. The Guidelines provide 
initially that the Committee was to exist for a period of 12 
months with provision for a review by the Minister after that 
time. The Committee has had its life extended by the various 
Ministers for Transport. Its life was last extended for a 
period of 12 months from 30 December last. 

In 1986 the Union made application to amend the Railway 
Officers' Award 1985 to insert into the Award a provision 
governing the introduction of change. That provision, which 
was inserted into the Award with the consent of Westrail, 
is now reflected in Clause 12. —Introduction of Change, of 
the Award. In short, that clause imposes a duty upon 
Westrail where it has made "a definite decision" to 
introduce major changes in respect of, amongst other things, 
the organisation that are likely to have "significant effects" 
on officers to notify the officers affected and their Union of 
the proposed changes. The Award defines "significant 
effects" to include, amongst other things, termination of 
employment, major changes in the composition, operation 
or size of the Commission's workforce or in the skills 
required; the elimination or diminution of job opportunities, 
promotion opportunities or job tenure. The provision also 
imposes upon Westrail a duty to discuss with the officers 
affected and their Union the introduction of such changes 
and the effect the changes are likely to have on the officers 
and measures to avert or mitigate the adverse effects of any 
such changes and to give prompt consideration to matters 
raised by the officers and their Union. The Award requires 
that such discussions "commence as early as practical after 
a firm decision has been made" to make changes of the kind 
referred to. 

In the latter part of last year the Union took exception to 
Westrail notifying it of a decision to abolish a number of 
positions affecting the Union's members. The Union 
expected to be notified before such a decision was made and 
not after the event in order that it could make some useful 
contribution to the decision. That led to a series of 
compulsory conferences before this Board, albeit differently 
constituted, which proved to be inconclusive. Amongst 
other things, the Union alleged that Westrail was in breach 
of the provisions of Clause 12 of the Award, a matter over 
which the Commission has no jurisdiction (see: Railway 
Officers' Union v. Westrail (1992) 72 WAIG 628). 

As a result, the Union now seeks to amend the Award to 
overcome those difficulties. In general it seeks to vary 
Clause 12 in two ways. First is to seek to amend the clause 
to provide that Westrail shall not implement a decision to 
make any of the changes referred to in the clause until such 
time as discussions with the officers likely to be affected and 
the Union covering the introduction of the changes have 
been completed. In addition, the Union seeks to amend the 
clause by providing that in the case of change involving the 
deletion of any of the classified positions contained in the 
Award, those deletions are to be dealt with in the manner 
to be prescribed in a new Schedule to the Award. That 
manner is similar to, but not identical with, the existing 
Guidelines governing the reduction of staffing levels. 
Perhaps the most significant differences between the 
existing Guidelines and the Union's proposal for the Award 
are that the constitution of the Staff Review Committee is 
to be changed and that the ultimate right of appeal from the 
Committee is to be to the Minister for Transport or the 
Industrial Relations Commission. 

The Union says that the firstmentioned amendments are 
necessary in order to ensure that the discussions are 
meaningful. It argues that there is little point in having 
discussions once a definite decision has been made. The 
existing provisions, it contends, are "defective" in that they 
deprive the Union of any meaningful input into the decision 
making process. The lastmentioned amendments are ad- 
vanced, it is said, as a means of preventing Westrail from 
ignoring the Staff Review Guidelines which, it is alleged, 
occurred in the latter part of last year. If the Guidelines are 
enshrined into the Award, the sanctions provided by the 
Industrial Relations Act 1979 ("the Act") for a breach of 
the Award ought to ensure that the Guidelines were followed 
in every instance. 

The Respondent, Westrail, opposes the claim in toto. At 
the outset it invited the Board to deal with the matter under 
the provisions of section 80R(3) of the Act on the ground 
that the claim had the potential to establish a precedent for 
other sectors of its workforce, if not for employees 
employed elsewhere in the State. Upon consideration the 
Board rejected that view, principally on the ground that the 
claim, if granted, would not have consequences as far 
reaching as the Respondent alleged. 

The first objection raised by the Respondent to the claim 
was that the matter the subject of the claim was not an 
"industrial matter" because it sought to take away the 
Respondent's right to manage the enterprise, as it applied 
to managing staffing levels. In those circumstances, the 
Respondent argued, relying principally on the authority of 
R. v. The Commonwealth Conciliation and Arbitration 
Commission, ex parte the Melbourne and Metropolitan 
Tramways Board (1966) 115 CLR 443; Richard Clancy v. 
Butchers' Shop Employees' Union (1904) 1 CLR 181; and 
R. v. Kelly, ex parte the State of Victoria (1950) 81 CLR, 
that the matter fell outside the scope of an industrial matter. 
Nothing in the more recent decision of R. v. Cramm, ex parte 
New South Wales Colliery Proprietors Association Ltd and 
Others (1987) 163 CLR 117 was said to alter that because 
that case did not deal with the question of staffing levels. 
The Respondent argued that the Commission could regulate 
the effects of a management decision on employees, but not 
the decision itself, a distinction said to have been recognised 
in Cramm's case (supra). An industrial matter, it was 
asserted, concerned the conditions of employment of the 
employees of an enterprise but not the management of that 
enterprise. 

In the alternative, the Respondent argued that even if the 
Board was to find that the matters in issue were properly 
industrial matters, the Board should reject the claim. The 
effect of the claim was said to severely impinge upon the 
Respondent's right to manage its affairs, something which 
the Commission ought not entertain. Furthermore, the claim 
sought to alter what was not merely an industry standard, 
but a standard for public sector awards of this Commission. 
The provisions of Clause 12 were said to be in the terms of 
the provision settled between the Government and the 
Trades and Labor Council following the decision of the 
Federal Commission in the Termination, Change and 
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Redundancy Case (1984) 8 IR 34. The Respondent drew 
attention to the observations of the Commission in that case 
that "the ACTU made it clear that the purpose of the 
consultations was not to tell the employer what he must or 
must not decide with respect to the introduction of change. 
The main object of the clause is to ensure that notification 
and consultation procedures are followed by the employers 
in respect of major changes". That philosophy, it was said, 
underlined the provisions of Clause 12 and like provisions 
which applied to the community at large. The Union may 
not agree with that approach, but it is what was intended by 
parties from the outset and should the Board now change it, 
there would be a potential for significant flow-on to others. 

The Respondent opposes the insertion of the Guidelines 
into the Award arguing that effect of such an amendment 
would be to hand over the management of staff reductions 
to the Industrial Relations Commission. It points to the fact 
that under the existing procedures, the ultimate right to make 
that decision rests with the Minister not with a body 
unconnected with Westrail, as would be the case if that right 
was referred to this Commission. Furthermore, the appeal 
procedures embodied in the claim would be a recipe for 
delaying the implementation of necessary change. In 
addition, if the Guidelines formed part of the Award, there 
would be little or no opportunity to contract out of the 
procedures as now commonly occurs, thus rendering the 
process much less flexible than is now the case. 

In our view, the matters the subject of this claim do fall 
within the scope of the definition of "industrial matter" 
contained in section 7 of the Act. Thus the Board, as a 
constituent of the Industrial Relations Commission, has 
authority to entertain all aspects of the claim currently 
before it. 

The concept of an "industrial matter" has been the 
subject of much litigation over the years, particularly in the 
context of the counterpart Federal industrial relations 
legislation. Of recent years the courts have interpreted the 
Federal legislation and other legislation similar to the Act 
broadly. The modern approach to interpreting such a 
definition is encapsulated in the following observations of 
Mason J. in The Federated Clerks' Union of Australia v. The 
Victorian Employers' Federation (1984) 154 CLR 472 at 
491- 

"The prospect of industrial tribunals regularly review- 
ing business policy decisions made by employers, and 
thereby controlling the economy to a substantial extent, 
is indeed a daunting one. On the other hand, the popular 
understanding of an industrial dispute extends to any 
dispute between employees and employers that may 
result in the dislocation of industrial relations, for 
example by the withdrawal of labour or the introduc- 
tion of work or other bans. What is more, reflection on 
the serious impact on the community of industrial 
dislocation suggests that the scope and purpose of 
statutes regulating conciliation and arbitration and 
industrial relations extend to the conferment of 
jurisdiction on industrial tribunals in relation to 
industrial disputes in the broadest conception". 

Section 7 of the Act defines an "industrial matter" to 
include "any matter affecting or relating to the work, 
privileges, rights or duties of employers or employees in any 
industry". The definition is wider than that contained in the 
counterpart Federal legislation and having regard to the 
nature and objects of the Act, it should not be given a narrow 
interpretation (see: Hamersley Iron Pty Limited v. Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia (1990) 70 WAIG 3001, 3007). 

In general, as the High Court observed in Re: Manufactur- 
ing Grocers' Employees Federation (1986) 160 CLR 341 at 
353, an industrial matter "a matter must be connected with 
the relationship between an employer in his capacity as an 
employer and an employee in his capacity as an employee 
in a way which is direct and not merely consequential for 
it to be an industrial matter capable of being the subject of 
an industrial dispute". Such a matter is not confined to 
matters concerning the terms and conditions of employment 
as Gibbs CJ noted in the Federated Clerks' case (supra at 
p 481). Such matters may well include management 

decisions or managerial prerogatives of an enterprise. 
Although it is fair to say, on the authority of the Melbourne 
Metropolitan Tramways Board case (supra), that managerial 
decisions were once regarded as being outside the concept 
of industrial matters that can no longer be regarded as valid 
in light of the recent authorities. In Cramms' case (supra), 
the High Court observed at page 135 that "many manage- 
ment decisions, once viewed as the sole prerogative of 
management, are now correctly seen as directly affecting the 
relationship of employer and employee and constituting an 
'industrial matter'". The Court in that case further observed 
at page 136 — 

"In reaching this conclusion we reject the suggestion, 
based on the remarks of Barwick CJ in Melbourne and 
Metropolitan Tramways Board (1986) 156 CLR at 
pages 451 to 452, that managerial decisions stand 
wholly outside the area of industrial disputes and 
industrial matters. There is no basis for making such 
an implication. It is an implication which is so 
imprecise as to be incapable of yielding any satisfac- 
tory criterion of jurisdiction (see: Federated Clerks' 
Union (1984) 154 CLR at pages 490-491). Indeed the 
difficulty of making such an implication is accentuated 
by the fact that the extent of definition of "industrial 
matters" proceeds on the footing that many manage- 
ment decisions are capable of generating an industrial 
dispute." 

Although that case did not deal with the definition of 
"industrial matter" as it appears in the Act, the ratio of that 
case is equally, if not more, relevant to that definition (see: 
Hamersley Iron Pty Limited v. Amalgamated Metal Workers 
and Shipwrights Union of Western Australia (supra); and 
see too: Fremantle Port Authority v. The Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch (1991) 71 WAIG 2471). 

In the present case there can be little doubt on the 
authorities that a claim to require an employer to discuss the 
implementation of change before implementing the change 
was clearly an industrial matter. Indeed, in the Federated 
Clerks' case (supra), an award which required notification 
and consultation during any feasibility investigations relat- 
ing to a possible decision to change was held to be valid. 
The requirement to discuss was there held not to be a 
challenge to the right to make decisions and much the same 
can fairly be said of the firstmentioned proposed amend- 
ments to Clause 12. Those amendments do not seek to 
remove the decision making power from Westrail, but to 
restrict the implementation of the decision. 

The second mentioned proposed amendments go consid- 
erably further than did the provisions, the subject of the 
Federated Clerks' case (supra) in that they do challenge the 
right of Westrail to make decisions on reducing staff where 
there is disagreement. Nonetheless, that, as previously 
indicated, is no longer the test. In this instance the claim 
does not seek to regulate all decisions affecting staff levels, 
in which event the claim might not be an industrial matter, 
but rather it seeks to regulate decisions reducing existing 
staff levels. We would have thought that the deletion of 
existing positions directly affects the relationship between 
the Respondent and its employees. If nothing else, it directly 
affects their security of employment and career prospects. 
They are matters which are frequently the subject of 
industrial relations considerations and thus fall within the 
modern concept of an "industrial matter". 

It appears to the Board that there is little difference, in 
principle, in regulating the deletion of existing classified 
positions and regulating the mode of recruitment which was 
considered to be an industrial matter in Cramms' case. 
Notably in that case, the question of manning levels once 
considered to be outside the concept of an industrial matter, 
was held to be indeed an industrial matter. Likewise, there 
is little to distinguish between the basis of the objection to 
jurisdiction taken in this case and that taken in Robe River 
Iron Associates v. The Federated Engine Drivers' and 
Firemen's Union of Western Australia (1986) 67 WAIG 315 
where the question of reducing the number of persons 
previously employed on shovels was held by the Industrial 
Appeal Court to be an industrial matter. The grounds for 
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regarding the deletion of classified positions as an industrial 
matter would seem to us to be stronger on this occasion than 
might otherwise be the case because the Railway Officers' 
Award 1985 expressly incorporates a list of the classified 
positions. Any change to that list would seemingly therefore 
involve a change directly affecting the relationship between 
Westrail and its employees as such. 

Although the matter may well be an industrial matter it 
is not one which, on this occasion, has merit. 

Clause 12 mirrors a provision commonly found in awards 
of this Commission governing State public sector employ- 
ment. Indeed, as the then advocate for the Union indicated 
to the Board in 1986 when seeking the insertion of the clause 
into the Award, the provision resulted from the agreement 
between the Trades and Labor Council and the Government 
with the intention of affecting all State Government 
employees. Thus a similar clause is contained in other 
awards, State and Federal, governing the conditions of 
employment for employees of Westrail. 

As was indicated to the Board by the parties in 1986, the 
provisions in Clause 12 were derived from the provisions 
settled by the Federal Commission in the Termination, 
Change and Redundancy Case (supra). Those provisions 
were, in turn, based upon guidelines established by the 
National Labour Advisory Council. The Federal Commis- 
sion took the view in that case at page 52 that "there is a 
need to hasten slowly in the setting of new standards and 
we are particularly concerned at the possible ramification of 
the ACTU's proposals in relation to the introduction of 
change". The Commission went on to observe that 
"generally speaking" provisions for notification, consulta- 
tion and provisions of information have generally been 
settled by negotiation and agreement and "we are of the 
view that generally speaking they are not matters which lend 
themselves to effective legislation or award prescription". 
With great respect it is difficult to argue with that 
proposition. It is consistent with the following observations 
of the High Court in Cramms' case (supra) at page 136 — 

"These considerations indicate that the objection 
voiced by O'Connor J in Clancy to the regulation and 
control of business enterprises by industrial tribunals 
is not a matter that goes to the jurisdiction of the 
tribunals. Rather it is an argument why an industrial 
tribunal should exercise caution before it makes an 
award in settlement of the dispute where that award 
amounts to a substantial interference with the auton- 
omy of management to decide how the business 
enterprise shall be efficiently conducted." 

Although the first part of the Union's proposal to amend 
Clause 12 does not seemingly deny the Respondent the right 
to make a "firm decision" to implement significant change, 
it does effectively require it not to implement that decision 
until discussions relating to them between the officers 
affected and the Union have been "completed". That is a 
significant change to the existing provision. Currently those 
provisions require that Westrail enter into discussions 
regarding the introduction of the change, not the decision to 
make the change, as soon as practicable after a definite 
decision has been made, and to give prompt "considera- 
tion" to matters raised by the Union and/or the officers 
affected. 

Having regard to the nature and history of the clause, there 
would need to be compelling reasons why it should be varied 
in its application to railway officers. The change proposed 
by the Union applies to all decisions covered by Clause 12, 
not merely those resulting in reduced staffing levels. Little 
was put to the Board to justify such a wholesale change on 
this occasion. The submissions were almost entirely based 
upon problems associated with decisions to reduce staffing 
levels. The argument that the clause is "defective" because 
it only requires discussion after the decision has been made 
and not before, was as valid when the provisions were first 
drafted as it is today. Nothing in this respect has changed. 
The provisions now in question were deliberately designed 
to take effect after a "firm decision" had been made 
regarding the introduction of significant change and so as 
not to provide scope "to tell an employer what he must or 
must not decide in respect of the introduction of change". 

The provisions are designed so as not to interfere in the 
efficient management of enterprises, something which it is 
doubtful can be said of the Union's proposed amendment. 
No other valid reason was advanced as to why the general 
consultative process relating to decisions for change should 
not apply in the case of railway officers as it does in the case 
of most other State Government employees, and for that 
matter, for many in the private sector, for example, those 
employees covered by the Metal Trades (General) Award 
(see Clause 33). 

The case for incorporating the Guidelines for staff 
reductions, whether in the existing or in the proposed 
modified form, into the Award is even less convincing. 
There was no evidence that the existing Guidelines were not, 
in general, working successfully. Indeed such evidence as 
there was, and the submissions, suggested that the present 
arrangements were working satisfactorily, albeit that there 
had been some problems late last year. 

The effect of the Union's proposal is to deny Westrail the 
right to make decisions to reduce staffing levels where there 
is any dispute about the matter. It is one thing for Westrail, 
or the Minister responsible for its affairs, to agree to a 
process which delegates the decision-making process to a 
committee in the first instance and retaining the right to 
make the final decision where there is a dispute, but quite 
another to require under the- sanction of the Act that such 
a decision be made by a body unconnected with the 
management of Westrail, such as the Industrial Relations 
Commission. It is not the function of the Industrial Relations 
Commission to manage enterprises. Rather, its function is 
to test the veracity of management decision relating to 
industrial matters against established industrial principles. 
The Union's proposal effectively converts the umpire into 
a player. 

Furthermore, there is much to be said for the Respon- 
dent's argument that the insertion of the Guidelines into the 
Award adds inflexibility to management of change. The 
indications are that it not infrequently happens that the 
Union and Westrail agree that an existing position should 
be abolished without the need for a meeting of the Staff 
Review Committee. That is obviously a sensible and 
desirable practice, but it is one that would be somewhat 
circumscribed by the Union's proposal to incorporate the 
Guidelines into the Award. Once the Guidelines become 
part of the Award, it is not possible for the parties to contract 
out of them no matter how anxious they may be to do so. 
True it is that the Union's claim contains the qualification 
that proposals involving a reduction in staff levels are to be 
referred to the Staff Review Committee prior to implemen- 
tation "(o)ther than in special agreed circumstances", but 
that is vague. Who is to decide what is "special"? That in 
itself could be an added cause of dispute. It ought not be 
overlooked that the Guidelines are simply guidelines and not 
something more solemn as would be the case were they to 
be inserted into the Award. 

Moreover, the proposal significantly varies the existing 
Guidelines. For example, the Committee is no longer to be 
entirely a domestic one, but rather is liable to have a 
chairperson who is removed from Westrail. The chairperson 
is to be a person mutually agreed between the parties, or 
failing that, appointed by the Industrial Registrar. Such a 
person need not be associated with Westrail. In any event, 
this amendment upsets the existing balance of the committee 
which currently has two employer and two union representa- 
tives on it. The proposed amendment guarantees only that 
there will be two union representatives and one employer 
representative. Further, the existing Guidelines do not 
envisage that there will be an automatic right of appeal to 
the Industrial Relations Commission, but only to the 
Commissioner of Railways or the Minister responsible. As 
previously indicated, the proposed amendment is a material 
one because it effectively takes the management of these 
matters out of the hands of Westrail and puts them into the 
hands of the Commission. The fact that the existing 
arrangements might not have been complied with may well 
be a reason to incorporate them into the Award, but it is no 
reason to change the Guidelines. Again, the existing 
Guidelines are established on the basis that the future of the 
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committee would be reviewed from time to time by the 
Minister, who, of course, has ultimate responsibility for the 
operations of Westrail (see: section 8(2) Government 
Railways Act 1904). Inexplicably, that provision of the 
Guidelines is not included as part of the Respondent's claim. 

Although the indications are that the Union has not used 
the existing Guidelines to delay the implementation of 
change, it has to be acknowledged that changes proposed by 
the Union to the Guidelines and the insertion of the 
Guidelines into the Award would "have the potential to 
unreasonably be used as a mechanism to delay reform" as 
the Minister for Productivity and Labour Relations asserted 
in correspondence to the Minister responsible for the 
operations of Westrail. 

The existing arrangements have much to commend them. 
The Award imposes an obligation on Westrail to give notice 
of its decision to effect significant change and thereafter to 
discuss the implementation of those changes. In the case of 
a change involving reducing existing staffing levels, the 
Guidelines take this somewhat further, but without unduly 
restricting the efficient management of change. Although 
giving the Union some say through the Staff Review 
Committee in the decision making process where there is 
disagreement, the Guidelines retain the right for either the 
Commissioner of Railways, or ultimately by the Minister for 
Transport to whom he is presumably responsible, to make 
the decision to change and thereby retain for Westrail the 
right to manage its affairs. Furthermore, because the 
Guidelines are embodied in an informal agreement there is 
the flexibility necessary to implement change in an efficient 
way without undue delay. In addition, it remains open for 
either or both the Union or the Commission to refer any 
dispute relating to change directly affecting, or likely to 
affect, the relationship between Westrail and its officers to 
this Board for final review. 

For the foregoing reasons, the Board considers that the 
application should be dismissed. 

Appearances: Mr A.H. Borger appeared for the Applicant 
Mr D.F. Johnston appeared for the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 3 of 1992. 
BEFORE THE RAILWAY CLASSIFICATION BOARD. 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR A. THOMPSON, MEMBER. 
MR D. MUNYARD, MEMBER. 

29 May 1992. 
Order. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, the 
Railway Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[U.S.] Chairman, 
Railway Classification Board. 

TEACHERS' (KINDERGARTENS) AWARD 1964 
No. 22 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch, 
and 

Hon. Minister for Education. 

No. 1718 of 1990. 
COMMISSIONER S.A. KENNEDY. 

7 April 1992. 
Order. 

WHEREAS this matter was the subject of conference 
convened by the Commission pursuant to section 32 of the 
Industrial Relations Act 1979; and 

Whereas the conference adjourned with the parties to 
have further discussions; and 

Whereas the Applicant in this matter has informed the 
Commission that the issue has now been settled and seeks 
leave to withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

TIMBER WORKERS' AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries, 

Industrial Union of Workers W.A. 
and 

Bunnings Forest Products Pty Ltd and Others. 
No. 493 of 1992. 

COMMISSIONER A.R. BEECH. 
3 June 1992. 

Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the applicant subsequently advised that it no 

longer wished to proceed; 
And having heard Mr T. Daly on behalf of the applicant 

and Mr A. Tomlinson on behalf of the respondent; 
Now therefore, I the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order — 

That the application be withdrawn by leave. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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AWARDS/AG R E E M E NTS— 
Interpretation of— 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Federation of Construction Contractors and 

Master Builders' Association of Western Australia (Union 
of Employers) 

and 
Building Trades Association of Unions of Western Australia 

(Association of Workers) and Others. 
No. 1326 of 1991. 

COMMISSIONER A.R. BEECH. 
11 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application for 
an interpretation of clause 19. —Inclement Weather of the 
Building Trades (Construction) Award No. 14 of 1978. 
Schedule C to the application states as follows: 

"On a particular day work commences at 7:00am 
however at 8:00am the site is subjected to inclement 
weather in the form of rain. 

The representatives of the employees and employers 
meet and it is agreed that as from 8:00am work on site 
cannot continue due to wet weather. 

The rain continues to prevent the work on site for the 
next four hours so that the employees leave site at 12 
noon for the rest of the day. The inclement weather 
time in the view of the applicant commenced at 8:00am 
and therefore the period of 32 hours credited to each 
employee in accordance with the award is reduced by 
a period of 7 hours. 

It is an incorrect interpretation in the view of the 
applicant to reduce the period of 32 hours by 3 hours 
only, being the period the employees physically left the 
project to the end of the ordinary hours for the day." 

The question posed by the applicant is as follows: 
"At what point in time does an employee become 

entitled to payment as provided for by subclause 
19(4)?" 

Both parties referred to the principles relating to the 
interpretation of an award. These have been conveniently 
restated by the Full Bench in FMWUv.Wormald Interna- 
tional (Australia) Pty Ltd and Others, 70 WAIG 1287. The 
first task is to ascertain whether the words used are capable 
in their ordinary sense of having unambiguous meaning. If 
they are, then that is an end to the matter. If they are not then 
the Commission is able to take into account other 
considerations. 

Clause 19. —Inclement Weather was an agreed clause 
when the award issued in 1979 (59 WAIG 500 at 513). The 
entitlement to payment as prescribed by the clause has 
remained essentially unchanged, although the current 
wording is slightly different. 

By subclause (1) Definitions, inclement weather means 
the existence of rain or abnormal climatic conditions "...by 
virtue of which it is not reasonable or not safe for workmen 
exposed thereto to continue working whilst the same 
prevail". 

By subclause (2) there shall be a conference between the 
employer and the employees for the purposes of determining 
whether or not conditions are inclement and an agreement 
is required to be reached. If there is a refusal to confer within 
a reasonable period, employees shall be entitled to cease 
work for the rest of the day and be paid inclement weather. 

By subclause (3) there is not an entitlement to payment 
for inclement weather as provided for in the clause unless 
the employee remains on the job until the provisions set out 
in the clause have been observed. 

Subclause 19(4) of the award provides for the payment 
in question and is as follows: 

"(4) Entitlement to Payment: 
An employee shall be entitled to payment by 

his/her employer for ordinary time lost through 
inclement weather for up to 32 hours in every 
period of 4 weeks. 

For the purposes of this subclause the following 
conditions shall apply ..." 

The balance of subclause (4) then attaches a number of 
conditions to the payment including paragraph (f) which 
specifies that: 

"The number of hours credited to any employee 
under this clause shall be reduced by the number of 
hours for which payment is made in respect of lost time 
through inclement weather." 

Subclause (5) sets out conditions attaching to the transfer 
of employees to other work on the same site and to another 
site. 

By subclause (6) there is recognised an entitlement that 
an employee shall not work or be required to work in the 
rain other than as provided in the subclause. In the event of 
a concrete pour having commenced and a requirement to 
complete it to a practical stage, and in the event that an 
employee's clothes become wet as a result, the employee 
shall be allowed to go home without loss of pay. 

In subclause (7) there is a provision that at the time 
employees cease work the employer and the employees' 
representative shall agree and note the time of cessation of 
work. By paragraph (c) of this subclause where an employee 
is prevented from working at his/her particular function as 
a result of unsafe conditions caused by inclement weather, 
and in the absence of alternative work, the employee shall 
remain on site, and importantly: 

"he shall be paid for such time without reduction of 
his/her inclement weather entitlement." 

By subclause (8), where because of wet weather employ- 
ees are prevented from working in certain circumstances, the 
employer is not entitled to require the employees to remain 
on site beyond the expiration of any of those circumstances. 
In the event of agreement that employees remain on site 
beyond the period specified above: 

"any such additional wet time shall be paid for but 
shall not be debited against the employees' hours." 

In paragraph (b) of this subclause, there is reference to a 
situation where employees are in the sheds. In those 
circumstances they will not be required to go to work in a 
dry area unless certain conditions are met. 

When viewed overall, the clause provides an entitlement 
for employees to be paid in a circumstance when they 
otherwise would not be, that is when time is lost due to the 
occurrence of wet weather as defined by the clause and 
provided that the terms of the clause are followed. The 
language used throughout the clause as a whole may be 
somewhat inelegant and as the words underlined above 
reveal, different words have been used to describe the same 
situations, but that of itself is not determinative. As the Full 
Bench said in FMWU v. Wormald International {op. cit.): 

"The award should be interpreted with allowance 
made for the fact that it may have been drafted by 
industrial rather than skilled draftsmen so that there 
should not be too literal adherence placed on the strict 
technical meaning of words, but the matter should be 
viewed broadly to give the agreement a meaning 
consistent with the intention of the draftsmen (see 
R.R.I.A. v. A.M.W.S.U. and Others {op. cit.) at page 
1100)." 

{op. cit. at 1289) 
The Commission is required to answer the question posed 

and this places emphasis upon the wording in subclause (4). 
The words used in that subclause, when given their ordinary 
common sense meaning, are quite unambiguous. It is 
immediately apparent that the entitlement to payment is for 
ordinary time lost through inclement weather as defined for 
up to 32 hours in every period of 4 weeks. Those words 
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govern the operation of the entitlement to payment subject 
to the various situations and conditions which are covered 
in the balance of the clause. 

From an examination of the clause itself, those words 
apply to the operation of the clause as a whole, irrespective 
of whether, depending on the circumstances, employees 
remain on site or go home without loss of pay: time is lost 
when an employee has ceased work whether or not the 
employee remains on site, or leaves the site. This is so 
because the clause requires the holding of a conference to 
determine whether or not conditions are inclement (19(2)). 
The time of ceasing work and of resuming work is to be 
agreed and noted (19(7)). If payment made pursuant to this 
clause, i.e. for ordinary time lost through inclement weather, 
only occurred when employees actually left the site then 
such a specific requirement is not necessary. The time of 
ceasing work for example would not matter for the purposes 
of the clause because the clause would not operate to require 
payment for that period to be debited against the inclement 
weather entitlement. Rather, the specific requirement would 
be for the time of departure from the site to be agreed and 
noted, but this is not the requirement. The intention therefore 
can only be that those times are to be agreed and noted 
because that period is debited against the inclement weather 
entitlement. 

Further, where an employee is prevented from working 
as a result of unsafe conditions caused by inclement weather, 
certain conditions then apply. The employee remains on site, 
but is paid for such time without reduction to his/her 
inclement weather entitlement (19(7)(c)). It should only be 
necessary to specify that payment for such time is without 
reduction of the inclement weather entitlement if in other 
circumstances employees who have ceased work but 
remained on site are paid for such time with a reduction of 
the inclement weather entitlement. Similarly, by (19(8)) 
where an agreement is reached for employees to remain on 
site beyond certain specified circumstances, the period that 
they remain is paid for but is not "debited against the 
employees' hours". This provision would not be necessary 
if ordinarily employees who have ceased work but remain 
on site are paid for that time without a debit against the 
inclement weather entitlement. Such a specific provision is 
consistent with the unambiguous wording of subclause 19(4) 
that the clause operates in the case of time lost. 

The respondent unions point to paragraph (7)(c) and argue 
that to work when weather is inclement, particularly in rain, 
is inherently dangerous in an already dangerous industry and 
this paragraph means that all time after ceasing work due 
to inclement weather whilst the employees remain on site 
is paid for without reduction of the employees' inclement 
weather entitlement. Subclause (7) is set out in full below: 

(7) Cessation and Resumption of Work 
(a) At the time employees cease work due to 

inclement weather the employer or his/her 
representative on site and the employees' 
representative shall agree and note the time 
of cessation of work. 

(b) After the period of inclement weather has 
clearly ended the employees shall resume 
work and the time shall be similarly agreed 
and noted. 

(c) Safety 
Where an employee is prevented from 

working at his/her particular function as a 
result of unsafe conditions caused by inclem- 
ent weather, he/she may be transferred to 
other work in his/her trade on site, until the 
unsafe conditions are rectified. Where such 
alternative work is not available and until the 
unsafe conditions are rectified, the employee 
shall remain on site. He shall be paid for such 
time without reduction of his/her inclement 
weather entitlement. 

The wording of the clause as a whole does not support the 
interpretation of paragraph (7)(c) advanced by the unions. 
Inclement weather is defined quite broadly and its existence 
must be such that it is either not reasonable or not safe for 

employees exposed to it to continue working. The entitle- 
ment to payment arises when ordinary time is lost through 
inclement weather. Paragraph (7)(c) refers to a situation 
where an employee is prevented from working as a result 
of unsafe conditions caused by inclement weather. The 
clause as a whole is not structured to reflect the view that 
the existence of inclement weather of itself means on each 
occasion that all the work locations are unsafe. If the clause 
did reflect that then for example reference would not be 
made in the definition to "either not reasonable or not safe". 
Reference would be made to only "unsafe". It is also noted 
that subclause (5) refers to transfers from a location on a site 
where it is unreasonable to work due to inclement weather. 

Further, (7)(c) doesn't refer to a situation where an 
employee is prevented from working as a result of inclement 
weather but as a result of unsafe conditions caused by 
inclement weather. There is thus a distinction between 
inclement weather and unsafe conditions caused by it. 
Clause (19)(4) operates when time is lost due to inclement 
weather. Paragraphs (7)(a) and (b) refer respectively to 
ceasing work due to inclement weather and resuming work 
after the period of inclement weather has clearly ended. 
Paragraph (7)(c), within that context refers to the time when 
inclement weather has clearly ended, and employees resume 
work, but when an employee is prevented from working 
because of unsafe conditions which have been caused by the 
inclement weather. This is so because it provides that the 
employee in that circumstance may be transferred to other 
work until the unsafe conditions are rectified. If it is the 
existence of inclement weather of itself which causes the 
unsafe conditions, it is difficult to see how that can be 
rectified while the inclement weather continues. It is 
consistent with the clause overall for a provision to exist 
entitling payment when time is lost due to inclement 
weather but also providing that when inclement weather has 
ceased but unsafe conditions have been caused by inclement 
weather and the employee remains on site, that time lost is 
paid for without a reduction of the inclement weather 
entitlement. From the construction of the clause, not every 
occasion of inclement weather as defined results in unsafe 
conditions. 

In the example set out in Schedule C, it is agreed that as 
from 8:00am work on site cannot continue due to wet 
weather. That being the case lost time occurs as from 
8:00am, and therefore the period of 32 hours credited to each 
employee in accordance with the award is reduced by a 
period of 7 hours. The answer to the question therefore is 
that an employee becomes entitled to payment as provided 
for by subclause 19(4) of the award at the time the employee 
ceases work. 

This conclusion is not inconsistent with the rest of the 
award. In clause 14. —Rest Periods in Crib Time for 
example, by subclause (2) there is allowed a rest period of 
ten minutes between 9.00am and 11.00am. This is a period 
when work is not performed, and therefore time is lost, and 
the subclause provides that the rest period shall be without 
deduction of pay. A similar situation is covered in relation 
to a crib time in clause 18. —Shift Work subclause (4). 

The respondent unions brought evidence regarding 
custom and practice both in this state and elsewhere, and 
prior to the Commission adjourning in this matter, gave 
notice of their intention to call further evidence in relation 
to custom and practice in the industry as covered by this 
award. 

The words used are capable in their ordinary sense of 
having unambiguous meaning. The resulting interpretation 
does not lead to an absurd or improbable result, and 
accordingly, on the authorities, it is not appropriate nor 
necessary to take the matter further. 

The Commission has been informed that the parties are 
unaware of any previous interpretation of this clause or of 
the same clause in the counterpart National Building and 
Construction Industry Award. In this regard, it was 
submitted by the respondent unions that in their view the 
manner in which the clause contained in the Federal award 
is interpreted within the industry is contrary to the manner 
in which the applicants interpret the clause in the state 
award. That may or may not be the case. This is an 

06812-4 
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application to interpret an award, and that interpretation is 
not a matter of discretionary judgement. The matters raised 
by the respondent unions are in this particular application, 
not matters which the Commission is able to take into 
account. Those matters may provide grounds for a future 
application to the Commission, but that is a matter for the 
parties to the award, and not a matter upon which the 
Commission can or does pass any comment. 

Therefore the Commission declares that upon a true 
interpretation the question: 

"At what point in time does an employee become 
entitled to payment as provided for by subclause 
19(4)?" 

is answered as follows: 
"An employee becomes entitled to payment as 

provided for by subclause 19(4) of the award at the time 
the employee ceases work." 

Appearances: Mr T. Dobson on behalf of the Australian 
Federation of Construction Contractors (WA) Industrial 
Association of Employers 

Mr K. Richardson on behalf of the Master Builders' 
Association of Western Australia (Union of Employers) 

Mr M. Jensen on behalf of the Chamber of Commerce and 
Industry of Western Australia 

Mr M. Keogh on behalf of the respondent unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 132. 

Salaried Officers of the University of Western Australia 
Award 1978. 

COMMISSIONER J.A. NEGUS. 
4 June, 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following award be cancelled: 

Salaried Officers of the University of Western 
Australia Award 1978. 

(Sgd.) J.A. NEGUS, 
[L.S.] Public Service Arbitrator. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 133. 

Salaried Officers of Murdoch University Award, 1984. 

COMMISSIONER J.A. NEGUS. 
4 June, 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following award be cancelled: 

Salaried Officers of Murdoch University Award, 
1984. 

(Sgd.) J.A. NEGUS, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 137. 

Teacher Training and Demonstrating (Education Depart- 
ment) Award (1980). 

COMMISSIONER S.A. KENNEDY. 
4 June, 1992. 

Order. 

WHEREAS the Government School Teachers Tribunal, 
being of the opinion that there was no employee to whom 
the following award applies, did give notice on the 22nd day 
of April, 1992 of an intention to make an Order cancelling 
such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chairperson of the 
Government School Teachers Tribunal, pursuant to the 
powers conferred by the said Act, do hereby order that the 
following award be cancelled: 

Teacher Training and Demonstrating (Education 
Department) Award (1980). 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner, 

Chairperson, Government 
School Teachers Tribunal. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Award 
No. 686 of 1977 part 127. 

University of Western Australia Research Grant Salaried 
Staff Award 1983. 

COMMISSIONER J.A. NEGUS. 
3 June, 1992. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following award be cancelled: 

University of Western Australia Research Grant 
Salaried Staff Award 1983. 

(Sgd.) J.A. NEGUS, 
fL.S.l Public Service Arbitrator. 

Application No. P 17 of 1992. 

APPLICATION FOR VARIATION OF AWARD TITLED 
GOVERNMENT OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS AWARD 
No. PSA A3 OF 1989" 

NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amendment 
which relate to area of operation or scope are published 
hereunder: — 

Insert into Schedule A —List of Respondents in 
alphabetical order:— 'Workpower Incorporated'. 

A copy of the proposed amendment may be inspected at 
my office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

10 June 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement 
No. 686 of 1977 part 140. 

Western Australian Fire Brigades Board Administrative, 
Clerical and General Officers Salaries, Allowances and 

Conditions Agreement, 1975. 

COMMISSIONER J.A. NEGUS. 
4 June, 1992. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such agreement; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Western Australian Fire Brigades Board Administra- 
tive, Clerical and General Officers Salaries, Allow- 
ances and Conditions Agreement, 1975. 

(Sgd.) J.A. NEGUS, 
[L.S.l Public Service Arbitrator. 

Application No. P 18 of 1992. 

APPLICATION FOR VARIATION OF AN AWARD 
TITLED "GOVERNMENT OFFICERS (SOCIAL 
TRAINERS) AWARD NO. PSA A20 OF 1985" 

NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the relevant amendment 
which relate to area of operation or scope are published 
hereunder: — 

Delete Clause 4 —Scope and insert in lieu thereof— 

Clause 4 —Scope. 
This award shall apply to all Trainee Social Trainers, 

Social Trainers, Social Trainer Supervisors, Staff 
Educators, Senior Staff Educators, Training Officers 
and Social Trainer Co-ordinators employed by the 
Authority for Intellectually Handicapped Persons and 
Workpower Incorporated. 

A copy of the proposed amendment may be inspected at 
my office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

10 June 1992 

Application No. AG 7 of 1992. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "LYSAGHT 

BUILDING INDUSTRIES MYAREE PERFORMANCE 
RELATED PAYMENTS SCHEME AGREEMENT 1992". 
NOTICE is given that an application has been made to the 
Commission by John Lysaght (Australia) Ltd under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 
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As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under: — 

3. Application of the Agreement. 
This Agreement will apply at the John Lysaght 

(Australia) Limited establishment located at Myaree 
(Western Australia), in respect of employees bound by 
the terms of the John Lysaght (Australia) Limited 
Award 1967 Western Australia. 

4. Parties Bound. 
The parties to this Agreement are: 

(1) (a) John Lysaght (Australia) Limited, car- 
rying on business as Lysaght Building 
Industries, of 88 Norma Road, Myaree, 
Western Australia. 

(b) The Australian Electrical, Electronics, 
Foundry and Engineering Union, West- 
ern Australian Branch, of 401-403 Ox- 
ford Street, Mt. Hawthorn, Western 
Australia. 

(2) The parties will oppose any application by 
other parties to be joined to this enterprise 
agreement. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

28 May 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sheffield Holdings Pty Ltd 

and 
The Shop Distributive and Allied Employees' 
Association of Western Australia and Others. 

No. 1158 of 1989. 
COMMISSIONER J.A. NEGUS. 

20 May 1992. 
Order. 

HAVING been advised by the Applicant in writing that they 
no longer wish to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

Application No. AG 6 of 1992. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "SHEET AND 
COIL PRODUCTS MYAREE PERFORMANCE 

RELATED PAYMENTS SCHEME AGREEMENT 1992" 
NOTICE is given that an application has been made to the 
Commission by John Lysaght (Australia) Ltd under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under: — 

3. Application of the Agreement. 
This Agreement will apply at the John Lysaght 

(Australia) Limited establishment located at Myaree 
(Western Australia), in respect of employees bound by 
the terms of the John Lysaght (Australia) Limited 
Award 1967 Western Australia. 

4. Parties Bound. 
The parties to this Agreement are: 

(1) (a) John Lysaght (Australia) Limited, car- 
rying on business as BHP Steel, Sheet 

■ and Coil Products Division of 88 Norma 
Road, Myaree, Western Australia, 

(b) The Australian Electrical, Electronics, 
Foundry and Engineering Union, West- 
ern Australian Branch, of 401-403 Ox- 
ford Street, Mt. Hawthorn, Western 
Australia. 

(2) The parties will oppose any application by 
other parties to be joined to this enterprise 
agreement. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

28 May 1992 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Beavis and Richard Paul Skuse 

and 
Admont Holdings Pty Ltd. 
No. 396 and 398 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 February 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: These are applications made 
pursuant to section 29(b)(ii) of the Act which allege unpaid 
benefits pursuant to the contract of employment between the 
parties. 

The respondent contended that the Commission lacks 
jurisdiction in the matter because the applicant was an 
independent contractor and was not in an employee/ 
employer relationship. 

The legal principles to be applied have been set out by 
the High Court in Stevens v. Brodribb Sawmilling Co Pty 
Ltd (160 CCR 16). Further in Odco Pty Ltd v. Building 
Workers Industrial Union of Australia (unreported) Victoria 
District Registry, Woodward J. (24/08/89) set out the 
various indicia to be considered in deciding such an issue. 

In summary, the most important test is the control test, 
however, the other indicia are: (a) intention of the parties; 
(b) arrangement of workers affairs; (c) creation of goodwill 
or saleable asset; (d) power to delegate, substitute or employ 
others; (e) right to exclusive services of worker; (f) right to 
suspend or dismiss; (g) provision of equipment, materials 
and protective clothing; (h) method of remuneration — 
hourly rate, overtime payments and site allowances; (i) 
entitlement to annual leave, sick leave, long service leave 
and sickness/accident insurance; (j) significant business 
expenses; (k) method of tax payment; (1) superannuation; 
(m) union membership. 
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The Commission respectfully adopts the tests (above set 
out) and applies them to the facts of these two cases. 

In Mark Channer v. Admont Holdings (71 WAIG 446), 
the first of this series of cases, the Commission set out at 
length the facts of the position then applying. 

Almost the same position, on the evidence, as to the facts 
of the employment of Mr D.K. Beavis apply here and were 
not seriously disputed by the respondent. However, the 
respondent strongly contended that the major and fatal 
difference was that Mr Beavis was part of a company, 
Bradden Pty Limited, at the time of working with Admont. 
The Commission sets out, at some length, the evidence 
given during cross examination on this point: 

"LENTON, MR: Are you a director of a company 
called Bradden Pty Limited?—Currently, yes. 

When was Bradden Pty Limited registered?—With 
me, I think only about in the last year. I'm not too sure 
of the exact date. 

Are you saying that Bradden Pty Limited was not 
registered during the period of time you worked at 
Admont Holdings?—Not under my name it wasn't. 

In whose name was the company registered?—it was 
originally one of my father's companies that was 
transferred over some time later. 

So it was a tax dodge company ?—/ didn 7 operate 
in that company at the time of employment with 
Admont. 

When you say you didn't operate in that company, 
do you mean you were not a director of it?—That's 
correct. 

Why did you direct that all earnings from your 
commission sales were to be made out in the name of 
Bradden Pty Limited when the cheques were made 
out?—At that point in time I was advised by my 
accountant that we should look at setting up an account 
and a company and it hadn't been done at that point 
in time but I believed and it was my understanding that 
I should have had those cheques placed in that name. 

So did Admont have any reason to believe that you 
didn't have a company operating and that you were not 
a director of it?—No, / guess they shouldn't. 

No, so the directors of Admont would have believed 
that you were a director of Bradden Pty Limited and 
you were having all your cheques put through it?—I 
guess if that's what they assumed, that they knew that. 

But did we have any reason to believe otherwise?— 
-The agreement that shows my name on it should tell 
you, yes. 

Right. Is it true that as an accredited agent you have 
to be an individual and could not be a company?— 
That's correct. 

Isn't it also true that you chose to do it that way and 
have the company registered and pay all your cheques 
through it in order to minimise tax for yourself?—Afo. 
/ wasn 't operating the company at that point in time, 
as I have already said, and all my tax work and so forth 
was done in my individual name. It was all paid to 
myself as wages or an as income, commission, and all 
my tax was assessed as that, not as a company. 

Okay, but I must repeat, you gave Admont to believe 
that you were trading as a company. Is that correct?—I 
asked Admont if they could pay them because the 
intention was to set up a company and I was going to 
have that company transferred from my father's name 
into my name. 

But when you told the company that all cheques 
were to be made in Bradden Pty Limited, under which 
you were operating. That would be the natural 
conclusion, wouldn't it?—I don't know". 

(Transcript pages 246 & 247) 
(Emphasis Added) 

The Commission has no sufficient reason to reject this 
evidence and as it shows Beavis was not a Director, or 
involved in Bradden Pty Limited, it follows from the 

decision in Mark Channer v. Admont Holdings (op cit.) that 
there was an employer/employee relationship between the 
parties. 

I turn now to the application of Mr P.R. Skuse heard 
concurrently with that of Mr D. Beavis and Mr K. Maddrell, 

The facts again (as set out above) are very similar and 
again it is the contention of the respondent that Mr Skuse 
had his own company and was not therefore an employee. 
The Commission sets out the evidence on this issue: 

"Mr Skuse, one of the matters that has been raised 
in respect of your particular claim is the suggestion that 
you traded in a company name — that you traded in a 
company structure. Can you tell the commission your 
response to that?—Yes. I had an idea to get myself a 
shelf company, at that time. I was going to be calling 
it RPS Financial Management. I made inquiries as to 
whether the name was going to be available. I actually 
never went ahead and purchased the company. No 
documentation was ever set up or anything, so I never 
actually traded as RPS Financial Management Pty 
Limited. 

Did you at any time receive cheques in that 
name?—Occasionally I did do from Mr Lenton — 
occasionally I did do, yes, made out in that company 
name. 

In the name of RPS Financial Services?—That's 
correct. 

And they were paid to your ordinary bank?—That 
is correct, also." 

"Yes. Why were you paid as a company, and for 
what period of time were you paid as a company?— 
Probably for 4 or 5 months, I believe, I was paid as a 
company. The reason why I was paid as a company, 
/ actually told you that I was in the process of trying 
to get myself a company together and you were writing 
out cheques on that basis. 

When did we start writing cheques out to RPS 
Financial Management? Wasn't it from the very 
beginning?—Yes, it was probably from the beginning, 
yes. 

And when did it cease?—I would say the back end 
of the first year". 

(Transcript pages 276 & 280) 
(Emphasis Added) 

Whilst I have some reservations, the balance of probabil- 
ity is that Mr Skuse was in the same position of employee 
as were Channer {op cit.) and Beavis and I so find for the 
reasons already given in those cases. 

Appearances: Mr K. Trainer on behalf of the applicants. 
Mr A. Lenton on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Beavis and Richard Paul Skuse 

and 
Admont Holdings Pty Ltd. 
No. 396 and 398 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 February 1991. 

Declaration. 
HAVING heard Mr K. Trainer on behalf of the Applicants 
and Mr A. Lenton on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares— 

That the Commission declares that pursuant to 
Section 24 of the Act that it has the jurisdiction to hear 
and determine these applications. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
Editors Note: Remainder of matter follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Beavis and Richard Paul Skuse 

and 
Admont Holdings Pty Ltd. 
No. 396 & 398 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21 February 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: On 17 February 1991 in 
respect to matters No. 396 and 398 of 1991, the Commission 
issued it's decision in relation to the preliminary point of 
jurisdiction deciding that the applicants were employees not 
independent contractors. 

The circumstances of their employment especially as to 
commission payments are contained in the Agent Agree- 
ment (Exhibit 3 in Application 396) which was the 
document discussed in detail by the Commission in Mark 
Channer v. Admont Holdings Pty Ltd (71 WAIG 3302) and 
Craig Swift v. Admont Holdings Pty Ltd (71 WAIG 3302). 

It is plain from the evidence of Mr D.K. Beavis and Mr 
R.P. Skuse that their situation as to commission payments 
was the same as that of Channer and Swift (op cit). 

That being the factual position, the Commission has not 
been persuaded now to depart from the reasons for decision 
in the Channer and Swift cases (op cit) wherein it held that 
the Agent Agreement (paragraph 1): 

"1. Your commissions paid fortnightly will be calcu- 
lated at 85% of the Commission payable to 
Admont by NML on each proposal completed and 
processed during the previous fortnight." 

meant what it said and thus the claims in those cases were 
granted. 

It follows that the same position applies in these two 
applications and the claims are granted. The applicants are 
to prepare draft minutes of proposed orders and submit them 
to the Commission. 

Appearances: Mr K. Trainer appeared for the applicant. 
Mr A. Lenton appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Beavis 

and 
Admont Holdings Pty Ltd. 

No. 396 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 May 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr A. Lenton on behalf of the Respondent, the 

Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That Admont Holdings Pty Ltd pay to Mr David 
Beavis the amount of $2330.68 being the total 
sum of outstanding contractual benefits due to 
him. 

2. That the amount specified in paragraph 1. be paid 
to the applicant within 14 days of the date of this 
Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Skuse 

and 
Admont Holdings Pty Ltd. 

No. 398 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 May 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr A. Lenton on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That Admont Holdings Pty Ltd pay to Mr Paul 
Skuse the amount of $11039.70 being the total 
sum of outstanding contractual benefits due to 
him. 

2. That the amount specified in paragraph 1. be paid 
to the applicant within 14 days of the date of this 
Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Christina Briggs 

and 
Eva's Garden Cafe 
No. 839 of 1991. 

COMMISSIONER C.B. PARKS. 
9 April 1992. 

Preliminary 
Reasons for Decision. 

THE COMMISSIONER: Before the Commission is an 
application by Mrs Briggs in which she claims she was 
unfairly dismissed from her employment at Eva's Garden 
Cafe, a restaurant, as a waitress on 17 May 1991. 

By a Notice of Answer and Counter Proposal filed with 
the Commission on 5 July 1991, the respondent denied that 
it terminated the services of Mrs Briggs and alleged that she 
resigned. That view was maintained by the respondent at an 
unsuccessful conciliatory conference held pursuant to s.32 
of the Industrial Relations Act 1979. During the subsequent 
hearing of this matter, after the applicant had closed her 
case, it was conceded that the services of Mrs Briggs had 
been terminated by the employer however it was argued that 
such was not unfair. 

It is submitted that over time, Mrs P. Casotti, who 
operates the restaurant jointly with her husband, lost 
confidence and trust in Mrs Briggs which caused her to 
terminate the applicant's services. This she did when it 
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became known to her that Mrs Briggs had not recorded 
breaks between work periods on Thursdays over several 
weeks and, as a consequence, had been overpaid wages on 
each occasion. It is the view of Mrs Casotti, that such a result 
was intended by Mrs Briggs and her services were therefore 
terminated summarily. 

Evidence was lead from Mr S. Signorile the head waiter 
at Eva's Garden Cafe. He says the applicant has a record of 
being unsatisfactory because she had wrongly borrowed 
money from the restaurant cash register without authority, 
she regularly recorded that she commenced and finished 
work approximately 15 minutes before and after her rostered 
times when she did not so work, and finally, she had not 
recorded her break between two work periods each Thursday 
over a period of time. 

Mrs Briggs admits that she borrowed the sum of $10.00 
from the cash register but denies that she did so without 
authority. It is her evidence that a Mrs K. Keating was 
attending the register at the time she asked to borrow that 
sum of money from her but she, Mrs Keating, did not have 
the necessary personal funds to loan her the money. Mr 
Signorile appeared on the scene at that time and when asked, 
he authorized a loan from the cash register. She says Mr 
Signorile handed her the money. Mr Signorile says when he 
appeared on the scene Mrs Keating was handing Mrs Briggs 
$ 10.00 from the cash register which action he challenged but 
then reluctantly accepted and allowed the loan to occur. He 
reported the matter to Mr Casotti who was at that time busy 
in the kitchen. There is no indication that the matter was 
subsequently raised with Mrs Briggs. 

Mrs Briggs did not address the allegations of Mr Signorile 
that she wrongly recorded having commenced work and 
finished work in excess of the times she actually worked on 
various days of the week. However, a perusal of her time 
cards submitted for each week of her employment from and 
including the week ending 3 March 1991, together with the 
related schedule, show she recorded start and finish times 
consistent with her rostered hours of work. The time 
differences were so minor and obviously considered to be 
so by the employer as they were ignored when calculating 
the wages due to Mrs Briggs. 

Evidence was also lead from a Mr J. Foliti regarding the 
alleged conduct and performance of Mrs Briggs when 
employed by the previous owner of the restaurant, the 
brother-in-law of Mrs Casotti. Mr Foliti made several 
allegations about the attitude and the performance of Mrs 
Briggs when she had been employed under his control. I 
make no finding thereon because they are not relevant to her 
employment with the respondent employer. Mrs Briggs 
cannot be held to be an unsatisfactory employee by 
implication. 

Mrs Briggs commenced her employment at or about 
March 1989. The nature of her employment was such that 
her hours of work varied from week to week by reason of 
being rostered to work, either on different days of the week, 
or different hours on the same day each week, or a 
combination of both. She regularly worked Thursdays but 
not every Thursday. It is her evidence that prior to March 
1991 the hours she worked on a Thursday were divided into 
two periods with a three hour break between each period and 
that from Thursday 7 March 1991 onward her working hours 
on a Thursday were then rostered so that the only break she 
observed was a one hour meal break. 

On each day she worked Mrs Briggs recorded her starting 
time and her finish time on a card provided for that purpose 
each week. A recording time clock system operated for that 
purpose and when activated by her stamped her card with 
the day and time on each occasion. The applicant says that 
prior to March 1991 when, on Thursdays, she worked for 
two periods with a three hour break between each she 
activated the time clock at the commencement and finish of 
each period and thereby recorded the break on her time card. 
The applicant concedes1 that from March onwards she 
recorded the commencement time and final finish time each 
Thursday but did not the record the finish of one period and 
the commencement of the next period created by the break. 
This break she did not commence to record until the matter 
was raised with her on or about 10 May 1991 after which 

her card for that week was endorsed to indicate a two hour 
break on Thursday 9 May 1991. In the following and final 
week of her employment Mrs Briggs recorded a two hour 
break on Thursday 16 May 1991 by using the time clock 
recording system. Over payments in wages made to the 
applicant as a consequence of not recording breaks were, 
with the agreement of Mrs Briggs, deducted by the employer 
from wages due to her. 

Mrs Briggs worked 9 of the 11 Thursdays occurring 
between 7 March 1991 and 16 May 1991 both inclusive 
according to a photocopy of her time cards and a schedule 
of related information prepared by the respondent and 
tendered to the Commission. That is confirmed within the 
hand printed schedule filed by Mrs Briggs with her Notice 
of Application. According to the schedule prepared by the 
respondent, Mrs Briggs was rostered to observe a two hour 
break on each of the Thursdays she worked and took such 
a break on all but two of these days when she had a one hour 
break. The accuracy of the schedule was not challenged by 
Mrs Briggs notwithstanding the information conflicts with 
her testimony that she observed a one hour meal break on 
each Thursday from 7 March 1991 onwards. Her testimony 
is unquestionably wrong regarding the length of breaks 
taken and recorded by her on her time card for Thursdays 
9 and 16 May 1991. 

Ms M.A. Cappa testified before the Commission. She 
described herself as the secretary at Eva's Garden Restau- 
rant and another restaurant operated by Mr and Mrs Casotti 
and that her duties include preparing the wages to be paid 
to employees according to their recorded hours of work. She 
says that she does not usually work on a Thursday but that 
on either Thursday 9 May 1992 or the next day, Friday, she 
received a telephone call from Mr S. Signorile. He sought 
Mrs Casotti, but because she was absent, he reported to her 
that Mrs Briggs had failed to record the break taken by her 
on the Thursday. This caused Miss Cappa to request of Mr 
Signorile that Mrs Briggs be called from her duties to the 
telephone. A discussion then followed between Ms Cappa 
and Mrs Briggs. 
For her part, Ms Cappa says that Mrs Briggs admitted she 
had not recorded her break on Thursday 9 May 1991, and 
that she may not have done so on one or two previous 
Thursdays whereupon Ms Cappa says she informed the 
applicant that she would conduct a check of the records and, 
deductions may be made for any over payments received, 
but that would be decided by Mrs Casotti. Mrs Briggs says 
it was her suggestion that a check of the records be made 
on the basis that she offered to have any over payments 
related to such breaks deducted from her later wages. 

Ms Cappa says that she undertook a search of the records 
and established that Mrs Briggs had not recorded a Thursday 
break from Thursday 7 March 1991 onwards. It is her 
evidence that prior to this date the applicant had used the 
clock recording system to record the breaks she had taken 
on previous Thursdays and therefore knew it was required 
of her. She did not agree that the breaks observed by Mrs 
Briggs on Thursdays from 7 March 1991 were, firstly, a one 
hour meal break, and secondly, whatever the length, they 
should be categorized as being different to the breaks of 
varied lengths that she had previously recorded on Thurs- 
days. 

The overall thrust of Mrs Briggs' submission and 
evidence is that she perceived work on each Thursday from 
7 March 1991 onwards to represent a "full day" and implies 
it is usual industrial practise in that circumstance to expect 
a meal break to be taken without it being recorded. Mrs 
Briggs denies she acted with a wrongful intent in not 
recording her breaks from 7 March 1992. Mrs Casotti is said 
to have been on duty with Mrs Briggs each Thursday and 
would therefore be aware that she, Mrs Briggs, was rostered 
to take and did take a break each Thursday. The Commission 
is therefore asked to conclude that Mrs Briggs was not likely 
to have tried to deceive her employer by means of her time 
card indicating she had worked all of the hours between her 
recorded starting and finishing times. Mrs Briggs says she 
believed that Mrs Casotti was involved each week together 
with Ms Cappa in arranging the appropriate wages to be paid 
to employees and therefore any such scheme she would not 
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have expected remain hidden from Mrs Casotti. Mrs Briggs 
also stated that she is an honest person, not unexpectedly. 
However, she testified that on two occasions during the 
course of her employment she discovered that her wages had 
been overpaid and she informed the employer of that fact 
and re-paid the moneys concerned. When questioned 
thereon Mrs Casotti said she did not recall whether such had 
occurred. In the absence of a denial that the two incidents 
occurred I have no cause to disbelieve Mrs Briggs. 

Mrs Briggs also challenges the fairness of her termination 
firstly, on account of it being summary on 17 May 1991 
when the prime cause for the decision had become known 
to her employer on or about 10 May 1991. 

Secondly because, after hearing a rumour that she was to 
be dismissed, Mrs Briggs questioned it with Mrs Casotti on 
11 May 1991 who indicated that if she was to be dismissed 
she, Mrs Casotti, would do it personally. Mrs Casotti did not 
dismiss Mrs Briggs at that time. That fact, and the overall 
tenor of their exchange, caused Mrs Briggs to believe that 
her explanation regarding Thursday breaks, together with 
the arrangement to refund overpayments, had ended the 
matter. 

In the following week the applicant completed the work 
required according to her roster and correctly recorded the 
Thursday break as required, overpayments made to her were 
deducted from her wages for that week. 

On 11 May 1991 Mrs Casotti did not answer the question 
posed to her, that is, was Mrs Briggs to be dismissed? 
Nothing was said by her to indicate that the conduct of Mrs 
Briggs was unacceptable to the degree that it remained an 
unresolved issue. The seven day delay before Mrs Casotti 
acted to summarily dismiss the applicant is unexplained. It, 
and the fact that Mrs Briggs continued to be employed, 
suggests that on 11 May 1991 Mrs Casotti did not then view 
the conduct of Mrs Briggs as so damaging to the 
employment relationship that she no longer trusted her. 

Having considered the evidence and the demeanor of Mrs 
Briggs I am satisfied that she did not set out to deceive her 
employer. She has wrongly been accused of acting dishon- 
esty to achieve a financial gain. Additionally, the employer 
failed to act immediately upon becoming aware of the 
alleged wrongdoing and the summary dismissal is therefore 
not sustainable so long after the event. Thus I am of the view 
that Mrs Briggs services were terminated unfairly and she 
is therefore entitled to be reinstated in employment with the 
respondent. 

Immediately subsequent to the hearing of this matter Mrs 
Briggs informed the Commission, by telephone, that she 
intended moving to live outside of this state. No indication 
that such was likely to occur was given during the course 
of proceedings. Although such a move has not been 
confirmed by her, correspondence directed to the Commis- 
sion suggests that it may have occurred. Accordingly, the 
matter will be relisted for hearing in order that the 
Commission may. determine the appropriate order to issue. 

Appearances: Mrs M.C. Briggs appeared on her own 
behalf. 

Mr N.J. Skinner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Christina Briggs 

and 
Eva's Garden Cafe 
No. 839 of 1991. 

COMMISSIONER C.B. PARKS. 
1 May 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: On 9 April 1992 the Commission 
issued Preliminary Reasons for Decision in this matter. 
Therein it held that the applicant, Margaret Christina Briggs, 
had been unfairly dismissed from her employment with 
Eva's Garden Cafe. Preliminary Reasons for Decision were 
issued by the Commission when, after reserving its 
Decision, the Commission received a communication from 
Mrs Briggs indicating that she intended moving to live 
outside the state of Western Australia and that was later 
followed with correspondence from her which inferred such 
a move had occurred. 

Neither the applicant nor the respondent attended the 
Commission for the delivery of the Preliminary Reasons for 
Decision. Copies of the Preliminary Reasons for Decision 
were forwarded to the parties on 9 April 1992 together with 
a letter from my Associate who, at the direction of the 
Commission, stated — 

"The Commission has found that (Mrs Briggs has 
been) unfairly dismissed and declared accordingly. 
However it remains to determine what Order should 
issue for this matter. 

Subsequent to the Commission concluding its 
written Preliminary Reasons it received a facsimile 
transmission from yourself (Mrs Briggs) confirming 
that you (Mrs Briggs) now reside at Benowa in 
Queensland, and therefore are not available to return 
to employment with the respondent employer. 

Also enclosed is a Notice of Hearing. A further 
hearing has been relisted for 1 May 1992 on which date 
the parties, or their representatives, will be given the 
opportunity to address the Commission on what Order 
should issue. 

I have been further directed by the Commissioner to 
indicate to the parties that they will be required to 
address — 

1. Whether the Commission is empowered to Order 
reinstatement in employment in view of the 
unavailability of yourself (Mrs Briggs); and 

2. Whether or not the power of the Commission to 
Order payment of the lost wages claimed by 
yourself (Mrs Briggs), depend upon your (Mrs 
Briggs) return to employment with the respon- 
dent." 

Mrs Briggs responded to the aforementioned communica- 
tion by means of a facsimile transmission on 24 April 1992. 
Therein she confirms that she is now living in Benowa in 
the State of Queensland and states therein — 

"(S)ince I cannot be there to be reinstated I do hope 
the Commission does have the power to award me loss 
of wages...." 

"I have no one to represent me in this final hearing 
on the 1st day of May 1992, I would of (sic) liked to 
be there for this hearing but unfortunatly (sic) our 
finances do not permit it, so I have to leave this final 
decision in the hands of the Commission...." 

As foreshadowed by her, Mrs Briggs did not attend, nor 
was she represented at the further hearing conducted on 1 
May 1992. In essence she asks that the Commission finally 
determine her application, and thus the order to issue, upon 
the contents of her facsimile communication. Therein Mrs 
Briggs clearly indicates she is unavailable for reinstatement 
in employment and therefore no longer seeks that remedy. 
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Mrs Briggs did not attempt to address whether in the absence 
of her reinstatement the Commission is empowered to award 
her lost wages. She limited herself to a plea that in equity 
she ought to be granted the wages lost by her between the 
date of her dismissal and the date she departed Western 
Australia. 

Notwithstanding the notification to the parties dated 9 
April 1992 (supra), the advocate for the respondent did not 
address whether the Commission is, in the circumstances of 
this case, empowered to order reinstatement in employment 
and, or alternatively, empowered to order the payment of 
lost wages to Mrs Briggs. Submissions on behalf of the 
respondent were directed toward persuading the Commis- 
sion that should it decide to award a payment to Mrs Briggs 
on account of lost wages, several factors should limit the 
extent of such payment. 

This matter has been brought to the Commission pursuant 
to section 29(b)(i) of the Industrial Relations Act 1979 and 
is therefore limited to a consideration of the claim by Mrs 
Briggs that she has been unfairly dismissed from her 
employment. A situation which the Commission has found 
to be the case. 

Mrs Briggs is no longer available for reinstatement in 
employment in Western Australia. It would therefore be a 
nonsense for the Commission to order that she be reinstated 
in employment as she is not available to undertake such 
employment and the respondent employer cannot therefore 
possibly comply with such an order. 

It therefore remains for the Commission to determine 
whether, in the alternative, it is empowered to order that Mrs 
Briggs be paid a sum of money by way of damages for the 
wages she claims were lost to her as a consequence of her 
dismissal. For the reasons expressed in Robe River Iron 
Associates v. ADSTE (68 WAIG 11), I am of the view that 
the jurisdiction of the Commission does not extend to 
awarding damages in consideration of lost wages in the 
absence of issuing an order to re-establish an employee and 
employer relationship between the applicant and respon- 
dent. Mrs Briggs deserves to be reinstated in employment 
and be awarded a sum on account of lost wages but 
regrettably the Commission finds that it does not have the 
jurisdiction to consider the matter of damages in the 
circumstances of this particular case. It therefore has no 
option but to refuse the claim for lost wages. This 
application will therefore be determined by an order for 
dismissal. 

Appearances: No appearance on behalf of the applicant. 
Mr N.J. Skinner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Christina Briggs 

and 
Eva's Garden Cafe. 

No. 839 of 1991. 
COMMISSIONER C.B. PARKS. 

27 May 1992. 
Order. 

HAVING heard Mrs M.C. Briggs on her own behalf and Mr 
N.J. Skinner on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That this application be dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alma D. Candelaria 

and 
Avel Pty Ltd T/A Timezone. 

No. 384 of 1992. 
COMMISSIONER A.R. BEECH. 

21 May 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application pursuant to 
section 29 of the Industrial Relations Act whereby the 
applicant claims that she was unfairly dismissed in her 
employment. The applicant was employed as an assistant 
manager at the Tuart Hill branch of Timezone at the time 
of her termination. The termination occurred on the 19th 
March 1992, at which point the applicant had been 
employed for seventeen months. She was dismissed by the 
state manager Mr Bebb with payment of one week's wages 
in lieu of notice, together with outstanding annual leave 
entitlements. The applicant was engaged on a weekly 
contract of service and it appears to be accepted that the 
dismissal was not summary, but rather was effected in 
accordance with the contract. The onus in this application 
rests with the applicant. 

The applicant maintains that the reason for her termina- 
tion was her failure to attend the premises at approximately 
1.00am that morning to set a security alarm. The respondent 
admits that this was a contributing factor, but states that the 
applicant had given unsatisfactory service at a previous 
work location at which she had been warned by the manager, 
that she had been transferred to Tuart Hill in order to give 
her another opportunity, that her period at Tuart Hill was 
"disastrous" and that all of these events constituted reasons 
for the termination. The respondent stated that in its 
submission, the applicant had been warned over time by four 
persons. The applicant denies that she has ever been warned, 
and states that she believed her employment was regarded 
well by the respondent. The applicant gave evidence and 
also brought evidence from a fellow employee, from two 
casual attendants with whom she had worked for some 
period, from a technician and also from two customers. The 
respondent gave evidence from the state manager Mr Bebb, 
from the manager in charge of the respondent's city stores, 
from the manager of the previous store at which the 
applicant had been engaged, together with the manager of 
the Tuart Hill store. 

It is noted for the record that upon the application of the 
applicant, and over the objection of the respondent, the 
Commission ordered witnesses other than the applicant and 
Mr Bebb out of court during the proceedings, and during the 
evidence of one of the respondent's witnesses, also extended 
that order to Mr Bebb. Further, again upon the application 
of the applicant, and over an objection from the respondent, 
the Commission required the manager of the Tuart Hill store 
to produce to the Commission his personal diary, selected 
pages of which had previously been forwarded to the 
applicant's counsel upon request. Although in his evidence 
the manager of the Tuart Hill store did not refer to the diary, 
the Commission ruled that given that a copy of some of the 
diary's entries had been provided to the applicant, there was 
no reason not to order the production of the original of those 
documents. 

At the conclusion of the respondent's case, th® applicant 
sought leave to recall the applicant so that questions could 
be put to her on matters which had been raised by one of 
the respondent's witnesses in his evidence, but which had 
not been put, or had not been put in sufficient detail to the 
applicant by the respondent in cross-examination. The 
Commission did not permit the applicant to be re-called for 
this purpose, but ruled that although the Commission is not 
bound by the rules of evidence, the Commission may give 
little weight to matters raised in the respondent's evidence 
which had not been put to the applicant in cross- 
examination. The Commission is entitled to rule in this 
manner following the rule in Browne v. Dunn (see Cross on 
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Evidence, 4th Australian ed p474; and see also Hungerford 
J in Pastrycooks Bakers, Biscuitmakers and Allied Trades 
Union v. Gartrell White (No. 2), (1990) 35 1R 60). 

The proper approach to this matter is as follows. The 
decision to dismiss was made by Mr Bebb. Mr Bebb gave 
his evidence in a frank and forthright manner in this matter 
and the Commission accepts his evidence. The Commission 
accepts that in his position as general manager, Mr Bebb did 
not have much direct contact with the applicant. He was 
unaware of any complaints regarding the applicant until late 
February 1992. He then became aware of complaints 
because of matters raised with him by Diana Simpson, the 
manager of the Plaza Store. Mr Bebb did speak to the 
applicant regarding the pricing of a prize and 1 am satisfied 
that that discussion did occur, in spite of the evidence of the 
applicant that Mr Bebb did not speak to her about her work 
performance. Mr Bebb does say that he spoke to the 
applicant regarding the provision of "out of order" stickers. 
However it is apparent from Mr Bebb's evidence that he 
reached the decision to dismiss based upon his understand- 
ing that the applicant had been warned by Mrs Simpson at 
the Plaza store, by Mr Lutter who is the city manager for 
the respondent company and also by the manager of the 
Tuart Hill store. Much will therefore depend upon their 
evidence because Mr Bebb is clear in his evidence that he 
believed warnings had been given. By implication therefore, 
Mr Bebb would not have dismissed the applicant if warnings 
had not been given. 

This conclusion regarding Mr Bebb's approach is 
confirmed when the evidence regarding the Timezone 
employees' manual is considered. The Commission under- 
stands from the evidence that this manual, an extract of 
which was tendered in evidence and became exhibit number 
3 was distributed to employees and in particular was known 
to the applicant. The Commission further understands from 
the evidence that the manual is produced by the respondent 
company's parent company in the eastern states, and Mr 
Bebb indicated that its provisions would be subject to 
variation to suit local conditions and practices. The 
Commission is satisfied that this is so because in relation 
to termination, the manual at page 5 refers to a fortnightly 
period of notice, whereas the applicant's letter of appoint- 
ment referred to a weekly period of notice. Therefore, the 
provisions of the Timezone employees' manual may be 
modified. However, as Mr Bebb conceded in cross- 
examination, the applicant's letter of appointment did not 
in any sense qualify the procedures set out on page 5 
regarding disciplinary action which involves an oral first 
warning, and written second and third warnings. This is 
significant because the Commission finds that the distribu- 
tion of the Timezone employees' manual imposed as much 
an obligation on the respondent company as it did upon the 
applicant. Therefore not only does Mr Bebb concede by his 
evidence that warnings are appropriate and that he pro- 
ceeded to terminate the applicant because he understood 
warnings had been given, but even if that were not so 
conceded the respondent company's own employees' 
manual prescribes that warnings will be given. 

It is also quite well settled in my respectful observation 
that employees who have given unsatisfactory service which 
falls short of conduct entitling instant dismissal should be 
warned that their employment is in jeopardy and that the 
employer requires an improvement to be shown: Lumsden 
v. Woodroofe Pty Ltd ((1979) 46 SAIR 211; and see also 
the decision of the Full Bench of this Commission in Margio 
v. Fremantle Arts Centre Press 70 WAIG 2559 at 2561). The 
requirement to give a warning is an extension of the 
requirement expected by society for an employer to adopt 
procedures which are fair to an employee: see the Industrial 
Appeal Court in Western Australia, in Shire of Esperance 
v. Mouritz where Kennedy J stated: 

"In my opinion any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 

Employment, Macken, McCarry and Sappideen 3rd 
edition, 277-278, and the authorities there cited. In 
some cases, this can be a most important circum- 
stance." (71 WAIG 875) 

As the applicant's letter of appointment did not modify 
the disciplinary procedures, those procedures applied. 

It is conceded that the applicant did not receive any 
written warnings, and thus the applicant's dismissal 
breached the respondent's own procedures. That is a 
consideration of some significance. Such procedures are 
important: the concept involves elements of natural justice, 
and the following of a proper procedure would tend to lessen 
the chance of the termination being challenged by the 
employee for the legitimacy of the dismissal may then be 
more acceptable. 

The failure of an employer to follow its own procedures 
is not of itself proof that the termination is harsh, unjust or 
unreasonable. Conversely, that an employer has scrupu- 
lously followed its own disciplinary procedures before 
dismissing an employee does not mean that the dismissal 
may still not be harsh, unjust or unreasonable. It will depend 
upon the circumstances. That those procedures have not 
been followed in this case is significant, but whether the 
termination was harsh, unjust or unreasonable will also 
depend upon the circumstances. However, if, as Mr Bebb 
indicated in re-examination, those procedures will be 
implemented in the respondent's operations from this time 
forward, it leads to the inference that they also ought to have 
been observed in the case of the applicant. 

The evidence reveals that the applicant commenced 
employment with the respondent in August 1990 and 
worked at the Plaza store in June 1991. She was employed 
at the Plaza store until her transfer to Tuart Hill at the 
beginning of March 1992. Much evidence was led before the 
Commission regarding the claim of the applicant that she 
performed well at the Plaza store, and from the respondent 
to say that her employment at the Plaza store was not good 
and that for that reason she was transferred to Tuart Hill. 

The transfer may be approached in this manner. The 
Commission is satisfied from the evidence in total that the 
respondent transferred the applicant to Tuart Hill so that she 
would be moved from a busy store to one which was not so 
busy, a store which had an emphasis on parties, and as a 
means of improving the applicant's training and quality of 
work. The Commission is satisfied that in relation to paper 
work to be completed by the applicant, there was a problem. 
Further the Commission accepts that although the applicant 
and Mrs Simpson were friendly at the beginning, their 
relationship changed to the extent that the two could not 
satisfactorily work together. The Commission accepts Mrs 
Simpson's evidence, as corroborated by Mr Bebb, that Mrs 
Simpson made an approach to Mr Bebb for Mrs Simpson 
to be transferred because of a difficulty with working with 
the applicant. 

However, the evidence reveals that the applicant was not 
informed of any disciplinary reason for the move at all. 

The applicant maintains that she was told that she was 
being moved from Plaza to Tuart Hill as part of a general 
move of managers, and that she would be closer to her home. 
Mr Bebb's evidence is that the move was made at his 
instigation because of the personality clash and in an 
endeavour to improve the situation. It might improve the 
applicant's handling of paper work, and there would be an 
element of training. He did this in conjunction with moves 
of other managers. He spoke to the applicant and stated that 
it would be a good move for her, that she would be learning 
more and would be closer to her home. He did not tell her 
that there was partially a disciplinary reason behind the 
move. Exhibit 1 confirms that the applicant's move was part 
of a general move of managers, and the Commission accepts 
that the applicant was not told of the disciplinary element 
in the move. In the context of fair dealing towards the 
employee, it is difficult to accept the move to Tuart Hill as 
being part of a system of warning or discipline when the 
supposed recipient of the warning or discipline was unaware 
of it. In those circumstances, what occurred was, to quote 
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from a decision of the Full Court of the Industrial 
Commission of South Australia: 

"... nothing more than a piece of useful advice that 
would assist the appellant's career prospects." (Waters 
v. Santos Ltd, (1991) 34 AILR item 138.) 

Lest this be regarded as an inapplicable description, it 
must be said that what is required if a warning is to be 
regarded as a warning is an indication to an employee that 
his or her employment is in jeopardy unless there is an 
improvement in certain areas. This is underlined by the 
adoption by the respondent of the warning procedure set out 
in the employee relations manual. 

Further in this regard, the applicant at this time had been 
receiving some company-wide praise. This is a reference to 
the state newsletters, and one federal newsletter which are 
circulated internally in the respondent's operations. These 
became exhibit 2. The newsletters tendered in evidence 
contain comments congratulatory to the applicant. This is 
directly the case in relation to the federal newsletter dated 
the 20th December 1991, while the state newsletters of the 
3rd, 10th and 31st January, and also of the 14th February 
1992 commend her and the manager of the Plaza store for 
effort and teamwork resulting in good performance. Whilst 
the Commission notes the evidence of Mr Bebb that those 
newsletters are also to be seen as a form of encouragement, 
and not of criticism, their existence does support the 
applicant's case that she was generally unaware of any 
dissatisfaction on the part of the respondent which would 
cause her employment to be in jeopardy. 

As to the balance of Mrs Simpson's evidence, it is to be 
noted that she worked on alternate days to the applicant. In 
fact her evidence is that there was not one day on which both 
she and the applicant worked together. Where her evidence 
conflicts with that of staff who gave evidence and who have 
actually worked with her, the Commission prefers the 
evidence of the staff. The Commission does accept however 
that her eight years' experience in the company would allow 
her to be aware of some events which had occurred on her 
day off and which she would encounter or have to deal with 
on her day at work but staying behind the counter, rudeness 
and matters such as "lack of team spirit" are not made out 
from her evidence. 

In the event, in relation to the period of time in which the 
applicant was employed at the Plaza store, the Commission 
is not satisfied that warnings in the sense envisaged by the 
respondent and referred to earlier were administered by Mrs 
Simpson. I am satisfied that Mrs Simpson endeavoured to 
make constructive comments, but given the relationship 
then developing between them, this falls far short of what 
would be required. 

Similarly, whilst I am satisfied that Mr Lutter did speak 
on occasions to the applicant, I accept his evidence only to 
the extent that comments were made in relation to paper 
work, and this is a reference to time sheets. Where the 
evidence of Mr Lutter, who observed the applicant 
intermittently because his office is also located at the Plaza 
store, conflicts with the evidence of Mr Pride who worked 
every day that the applicant worked for the entire time of 
the applicant's period at the Plaza store, the Commission 
prefers the evidence of Mr Pride. That evidence is 
corroborated by the evidence of Mr Suharsono and Ms Looi, 
both of whom together with Mr Pride, are current 
employees. Mr Pride's evidence is also corroborated by Mr 
Ragus and Mr Chatto, both of whom are regular customers. 
Notwithstanding that a personal friendship may currently 
exist between the applicant, Mrs Looi and Mr Ragus, the 
Commission is unable to reject the common elements of 
their evidence regarding the applicant. That common 
element does not permit the Commission to accept Mr 
Lutter's evidence that the applicant spent too much time 
behind the counter, and that she always needed constant 
reminding of little things, that her friendly attitude never 
really happened and that therefore he does not have any faith 
in her work performance. As to this latter point, if the city 
manager had lost faith in the applicant then the Commission 
believes that he would have raised this matter with Mr Bebb. 
Whilst Mr Lutter stated that he did do so, Mr Bebb's 
evidence is that Mr Lutter spoke to him regarding time 

sheets and that other matters were raised by Mrs Simpson. 
The Commission also notes that whilst Mr Lutter's evidence 
is that a technician complained to him about the applicant 
not writing in the book machines that are out of order, 
evidence from that technician was that whilst a complaint 
was made, it was about another employee. 

Finally, it is to be noted in relation to the applicant's 
period of employment at the Plaza store that the decision 
taken by Mr Bebb in any event was to transfer the applicant, 
and not to dismiss. Indeed Mr Bebb concedes that it was the 
events at Tuart Hill that were unacceptable. The time at the 
Tuart Hill store therefore becomes most significant, and it 
is to that the Commission now turns. 

The applicant commenced employment at the Tuart Hill 
store on the 2nd March 1992 and was terminated on the 19th 
March 1992. This constituted nine working days for the 
applicant. The manager at that store, Mr Eaton gave 
evidence which was subject to a comprehensive and 
analytical cross-examination. Mr Eaton has been the 
manager of that store for some five years. Mr Eaton's 
evidence is that over the period of nine days he received 
approximately fifty complaints. Mr Eaton stated that he was 
surprised at the number of complaints, and indeed stated that 
the fifty complaints had come in by about the sixth day. He 
estimated this to be approximately ten per cent of all clients 
who had complained about the applicant. He conceded that 
a number of them were of an insignificant nature and may 
have resulted from "kids" who may "try on" a new 
manager. However he did believe that a number of the 
complaints made were of a serious nature. He maintained 
his evidence in a number of respects. However, the 
Commission, in looking at Mr Eaton's evidence as a whole, 
finds it difficult to reconcile that evidence with the evidence 
about the applicant brought by persons who had worked with 
her previously. Mr Eaton and the applicant worked on 
alternate days, although the Commission accepts that Mr 
Eaton would have a reasonable idea of events which 
occurred on his days off because of his knowledge of the 
store overall, a knowledge not possessed by the applicant. 
However the Commission can not accept on the totality of 
the evidence that such a large volume of complaints in 
relation to the applicant were made in such a short period 
of time. In relation to the respondent's evidence of the 
applicant's time at the Plaza store, there is not an indication 
of such significant customer complaints, and although there 
was evidence that some complaints were received, they were 
not of the same volume. The Commission does not accept 
that the applicant's competence dropped so markedly 
merely upon being transferred. If those complaints were 
made and Mr Eaton himself was surprised, it seems strange 
that he did not take immediate steps to contact Mr Bebb. The 
Commission also rejects evidence given by Mr Eaton that 
the applicant swore at him. It is quite incongruous compared 
to the direct evidence brought as to the applicant's character 
to that time. It is difficult to recognise the portrait painted 
of the applicant by Mr Eaton from the evidence of Mr Pride 
and of Mr Suharsono, who stated that he had worked 
everywhere in Timezone's operations and described the 
applicant as "the best manager he had ever had". Indeed 
there is direct evidence from Mr Chatto, a regular customer 
at Tuart Hill, that the applicant was prompt and helpful with 
her service, and couldn't possibly be rude. 

Certainly, Mr Eaton was unshaken in his evidence in 
some respects, and this is in relation to two named 
customers, Mr Bryant and Mrs Bruni, who had made 
complaints regarding the applicant. However this is bal- 
anced by the evidence before the Commission from the 
applicant that whilst at Tuart Hill she had received a 
congratulatory card from a customer who had had a party 
at Tuart Hill, and from the direct evidence of Mr Chatto. For 
the purposes of the applicant's overall case, the Commission 
does accept that on occasions Mr Eaton had spoken to the 
applicant about some work matters, but the Commission 
does not accept that these constituted warnings in the sense 
required. 

Thus, on the evidence as presented to the Commission, 
the warnings which Mr Bebb had understood had been given 
to the applicant were not given. At no time was the applicant 
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warned that her position was in jeopardy. The Commission 
also suspects that neither Mrs Simpson nor Mr Eaton have 
the power to terminate the applicant, and such warnings 
would need to be given by either the city manager or the 
general manager. 

Finally, Mr Bebb made the decision to dismiss but in so 
doing did not raise with the applicant the matters which had 
been referred to him by Mr Eaton. The Commission is 
satisfied from its observation of the proceedings that most 
of Mr Eaton's evidence had not been put to the applicant by 
Mr Bebb to enable him to evaluate what had been said by 
Mr Eaton to him. In Lawrie v. Mount Gunsen Mines Pty Ltd 
the South Australian Commission said: 

"The fact of the matter was that, by its action in 
dismissing without even affording the applicant an 
opportunity of explaining himself, the respondent 
effectively denied basic justice to the appellant and the 
opportunity of knowing and assessing the full circum- 
stances." ((1981) 48 SAIR 656 at 670.) 

If a person in authority is to take a decision whether or 
not to dismiss an employee, and in doing so relies not upon 
information known directly to him or her, but rather relies 
on information relayed by a third person in each case, then 
a denial of natural justice will occur if those matters which 
have been related to the person in authority by a third person 
are not put to the employee so that the employee has an 
opportunity to comment. In the absence of that, management 
could not at the time have been reasonably satisfied as to 
all relevant matters, and the decision taken can hardly have 
been reasonable. The question in this matter is whether the 
legal right of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right: in re Undercliffe Nursing Home (65 WAIG 
385). The words "harsh, unjust or unreasonable" are words 
which have been used to describe the test of the fairness or 
unfairness of a particular dismissal in other jurisdictions. 
They were commented upon by the Federal Court of 
Australia in Gregory v. Philip Morris Ltd, ((1988) 80 ALR 
455). The case in consideration there involved an award 
provision which prohibited the harsh, unjust or unreasonable 
termination of employment. The Federal Court considered 
the meaning of those words in relation to the matter before 
it. Jenkinson J stated: 

"The word "unreasonable" ... is in my opinion to 
be understood in the sense which it has come to bear 
in many legal contexts when applied in characterisation 
of human conduct, that is, failing to conform to a course 
of conduct which a reasonable person would, in the 
judgement of the tribunal of fact, have adopted in all 
of the circumstances. ... I am persuaded that it was 
unreasonable to terminate the appellant's employment 
without having raised with him the question of whether 
he might seek promptly to regain membership of the 
[union] and whether he might be willing to seek the 
respondent's leave to absent himself from work without 
pay for a short time while he considered what course 
he should take. The question whether the termination 
was unreasonable is, I think, one of fact. This question 
requires a determination, by reference to moral values 
and prudential considerations current in the commu- 
nity, of what the tribunal of fact thinks a reasonable 
employer in the circumstances would have decided to 
do at the time when the respondent terminated the 
appellant's employment." (at page 457) 

Justices Wilcox and Ryan stated: 
"The question whether a dismissal is harsh, unjust 

or unreasonable must be determined in the light of the 
facts as they appear at the relevant time. We accept 
that, if the relevant facts are not clear, it is the 
obligation of an employer bound by a provision such 
as clause 6(d)(vi) [ie the requirement that a dismissal 
not be harsh, unjust or unreasonable] to establish those 
facts before dismissing an employee ..." (Supra at 471) 

That is not to say that there is any similarity between the 
facts of Gregory's dismissal and the facts of the applicant's 
dismissal in this case. The applicant was not covered by an 
award. However a dismissal will be put aside by the 

Commission if it is harsh, unjust or unreasonable whether 
or not that is explicit or implicit in the contract of 
employment. And there is a point of principle which is that 
if the facts are not clear then there is a duty to investigate, 
and a failure to investigate may render the dismissal 
unreasonable. In this regard, the matters upon which the 
respondent relied for the dismissal were not established. The 
matters are contested or apparently able to be explained in 
a number of instances. Wilcox and Ryan JJ later stated: 

"We would not wish to propound any universal rule, 
but it seems to us that a provisions such as that 
contained in clause 6(d)(vi) ... may often necessitate 
consultation with the employee before a decision to 
dismiss ..." (Supra at 473) 

In this case there was not a consultation. Although the 
applicant did see Mr Bebb at the Tuart Hill store on the 
morning of the dismissal, the evidence does not reveal that 
Mr Bebb raised the issue or other issues with the applicant 
at that time. The evidence then reveals that later that day Mr 
Bebb called upon the applicant, stated that he was not happy 
with her work overall and terminated her employment. 
There was no consultation or discussion, and Mr Bebb did 
not put to the applicant the issues upon which he was relying 
to justify the decision taken to terminate. That is not to be 
critical of Mr Bebb who had believed that warnings had been 
given to the applicant. The evidence before the Commission 
reveals that that has not been the case. 

For all of the above reasons, the applicant has discharged 
the onus which rests upon it. That is not to say that none of 
the evidence produced during the proceedings by the 
respondent is accepted. Indeed there may well have been 
grounds for the applicant to be properly warned. That is a 
factor which will be taken into account by the Commission 
in determining the remedy to be considered. However, the 
Commission must deal with the dismissal which occurred, 
and for the reasons canvassed in this decision the Commis- 
sion finds that the dismissal which occurred was unfair to 
the applicant for that reason, unfair in the sense meant in the 
decision of the Industrial Appeal Court in re Undercliffe 
Nursing Home. 

The only remedy available to the Commission is that of 
re-instatement. The applicant seeks reinstatement. The 
Commission has regard for the evidence that there is a lack 
of trust in the applicant, however that evidence is countered 
by evidence of a good working relationship with some 
members of the respondent's operations, and the Commis- 
sion is not able to find from the evidence that a working 
relationship could not be re-established. Further, there is 
evidence that there have been some customer complaints 
about the applicant but similarly, there is evidence of 
customer satisfaction. However, the prime objective of 
section 29(b)(i) of the Act is to ensure that the continuity 
of employment is not disturbed unfairly. Re-instatement 
should thus be seen as the primary remedy afforded by this 
subsection. This is said with the authority of the Full Bench 
in Winkless v. Bell (66 WAIG 847 at 848). 

Following the decision of the Industrial Appeal Court in 
what has become known as "Pepler's Case" (RRIA v. 
ADSTE, 68 WAIG 11), which decided that the Commission 
does not have the jurisdiction to award compensation as an 
alternative to re-instatement consequent upon a finding of 
unfair dismissal, reinstatement is the only practical remedy 
open. The only compensation which may be ordered by the 
Commission now is limited to the wages which would have 
been earned between the date of dismissal and the date of 
re-instatement, and the order must accompany an order for 
re-instatement. Therefore, the often quoted passage of 
Winkless v. Bell needs to be treated with some caution. The 
decision was written at a time when in a case of unfair 
dismissal it was believed that the Commission could, if it 
decided that re-instatement was not appropriate, prescribe 
in the alternative monetary compensation as a remedy for 
the unfairness of the dismissal. That is no longer the case, 
and re-instatement is not only the primary remedy afforded 
by the subsection, it is the only practical remedy (see the 
decisions of the Full Bench in Portius Pty Ltd v. TWU, 71 
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WAIG 19 at 22; FCU v. George Moss Ltd, 71 WAIG 318 
at 321). In Braemar Lodge v. FMWU the Full Bench stated: 

"As to reinstatement, the considerations which 
apply are those set out in Max Winkless Pty Ltd v. Bent 
66 WAIG 847 at 848). 

Further, however, since R.R.I.A. v. A.D.S.T.E. 68 
WAIG 11 (Pepler's Case) means that there are no major 
alternatives to reinstatement, then it seems to us that 
reinstatement ought more readily to be applied as a 
remedy, otherwise a s.29 claim albeit successful might 
be rendered negative and a decision might thus be made 
which is contrary to the equity, good conscience and 
substantial merits of the case." (71 WAIG 909 at 911) 

The Commission, being required to enquire into and deal 
with matters in accordance with equity, good conscience and 
substantial merit would not be able to satisfy that legislative 
command by concluding that the applicant had been unfairly 
dismissed, but then declining to deal with that unfair 
dismissal (and see also Kadina Community Hospital v. 
Houlahan, (SA)(1983) 4 IR 218 where at 222 reference is 
made to the comments of Olsson J: 

"True it is that the making of an order for 
re-employment is discretionary —but any discretion of 
that nature must be exercised judicially. It will only be 
in the most exceptional cases that the Court could 
possibly be justified in declining to grant relief once it 
appears that the dismissal was necessarily harsh, unjust 
or unreasonable.") 

In this matter of course, "relief" must be seen in the 
context of what relief is now available to be granted by the 
Commission pursuant to the Industrial Relations Act 1979. 

An order will issue requiring the reinstatement of the 
applicant. However because of the evidence produced as a 
whole in the proceedings the re-employment of the applicant 
will be subject to a review after a period of two months or 
such other period as may be agreed between the parties. This 
will allow an opportunity for the respondent company to 
plainly state its expectations regarding the applicant and will 
provide an opportunity for the applicant in the knowledge 
of these proceedings and the expectations to demonstrate her 
value to the respondent. The applicant's employment should 
receive some direct attention from Mr Bebb during this 
period. 

Minutes of Proposed Order now issue. 
Appearances: Mr R. Castiglione (of Counsel) for the 

applicant. 
Mr L. Joyce for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alma D. Candelaria 

and 
Avel Pty Ltd T/A Timezone. 

No. 384 of 1992. 
COMMISSIONER A.R. BEECH. 

3 June 1992. 
Declaration and Order. 

HAVING heard Mr R. Castiglione (of Counsel) on behalf 
of the Applicant and Mr L. Joyce on behalf of the 
Respondent, the Commission, having published its reasons 
therefor, and pursuant to the powers conferred on it under 
the Industrial Relations Act hereby — 

A: Declares that the applicant was unfairly dismissed 
from her employment by the respondent. 

B: Orders as follows: 
1. That upon presenting herself at the premises 

of the respondent within 7 days of the date 
of the order to issue in this matter, the 
respondent shall offer to the applicant a 
contract of employment as an Assistant 

Manager on terms and conditions no less 
favourable than were applicable to her in her 
previous employment with the respondent. 

2. The contract of employment formed in 
accordance with this order will be subject to 
a review by the parties two months after its 
commencement, or such other period as 
agreed between the parties. 

3. The respondent shall pay to the applicant the 
wages which would have been earned by the 
applicant between the date of dismissal up to 
and including 14 April 1992 and between 6 
May 1992 and the date of re-employment. 

4. That either party has liberty to apply to the 
Commission for such further orders as may 
be necessary in respect of the above orders. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham Carlyon 

and 
Singer Australia Limited 

No. 1772 of 1991. 
COMMISSIONER J.A. NEGUS. 

18 May 1992. 
Reasons for Decision. 

BY this application, pursuant to Section 29 of the Industrial 
Relations Act 1979, Mr G. Carlyon claims that he was 
unfairly dismissed for his employment by the Respondent 
company on 6 September 1991. He seeks an order for 
reinstatement. 

I heard the parties on 13 May 1992 and at the outset, Ms 
Vincent, who appeared for the respondent, submitted that 
the application should be dismissed because it had not been 
prosecuted with due expedition. While not persuaded to that 
course of action, I assured Ms Vincent that the question of 
delays outside the control of the respondent would be duly 
accounted for in any order for compensation for loss of 
wages which might issue as an outcome of the application. 

The timing of events is crucial to my final decision in this 
matter and for that reason it is an appropriate and economic 
use of available time to issue these Reasons for Decision 
expeditiously without traversing in detail that evidence 
which, at the end of the day, had no relevance to the outcome 
of the application. 

The relevant events are not in issue and may be briefly 
outlined. The applicant was engaged by Singer Australia Ltd 
as a Parts Clerk at their head office, showroom and service 
centre for the State, situated at Osbome Park from December 
1989. In August 1991 the staff complement at Osbome Park 
consisted of the State Sales Manager, Mr Mabbs, whose 
office was upstairs; Mr Carlyon who worked in the 
showroom; a service technician in the workshop and Ms 
Cruttenden a 3-day per week demonstrator cum office 
administrator. It is fair to say the group worked £3 a team, 
"bogging in" when the pressure was on and filling in for 
each other when one was absent. I am satisfied from the 
evidence that Mr Carlyon was able to perform all of the tasks 
carried out by Ms Cruttenden with the exception of giving 
lessons or demonstrations. 

At that time a decision was taken by the national head 
office to centralise their spare parts supply in Sydney and 
to cease all retail sales from the Osbome Park showroom 
other than limited service and maintenance products. Retail 
customers were to be directed to the authorised dealer 
network. It was decided that Mr Carlyon's services would 
no longer be required so his employment ceased on 6 
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September 1991. He was given two weeks' pay in lieu of 
notice and a further two weeks' pay as a severance or 
redundancy gratuity. 

It quickly became apparent to Mr Mabbs that the new 
arrangements were impractical because he was unable to 
attend to his peripatetic sales duties on the two days each 
week when Ms Cruttenden was not employed. After 
discussion of the problem with his superordinates in Sydney, 
he requested Ms Cruttenden to take up full time employment 
but she was unwilling to do so. It was agreed that she must 
therefore be replaced by a full time employee. A position 
was advertised on 28 September 1991 in the West 
Australian. The new appointee commenced work on 28 
October 1991 and Ms Cruttenden stayed on for a transition 
period of 3 weeks or so. 

Mr Carlyon drove by the showroom on 14 November 
1991 and noticed a stranger sitting in 'his chair'. He called 
in the next day and by dint of a few questions became 
convinced that the new employee was doing 'his job'. On 
18 November 1991 he instituted these proceedings and in 
all the circumstances it is easy to understand why Mr 
Carlyon seeks redress for what he believes was a Taw deal'. 

The new position was advertised as a Sales/Administra- 
tion Trainee (18-24 years) and there were 100 applications 
vetted before Mr Mabbs appointed a Mr G. Green who is 
said to be much more skilled in administrative tasks than 
was Mr Carlyon. 
If one was of a suspicious or cynical nature one might be 
persuaded from the timing of events that the whole thing was 
a conspiracy by the employer to get rid of Mr Carlyon 
without repercussions and to take advantage of the employ- 
ment recession to replace him with a more outstanding 
performer. The evidence of Mr Mabbs and his demeanour 
in the witness box did nothing to support such a theory nor 
indeed did Mr Carlyon suggest that he ever felt unwanted 
in his job. I find it incredible that, in the two weeks prior 
to the advertisement of 28 September 1991, neither Mr 
Mabbs nor his Personnel Manager in Sydney gave any 
thought to the possibility of inviting Mr Carlyon to at least 
have a trial period in the position which Ms Cruttenden had 
rejected. 

I am confident that, on balance, the disinterested 
bystander, the 'man on the Clapham omnibus' would say 
that in all the circumstances Mr Carlyon has not had the 
benefit of the Australian ideal of 'a fair go all round'. Be 
all that as it may, all of the circumstances are not before the 
Commission for judgement. The jurisdiction in relation to 
this application is limited to the specific question of whether 
the dismissal of Mr Carlyon on 6 September 1991 was a fair 
and reasonable exercise of the employer's unchallenged, 
legal right to terminate the contract. In a sense, Mr Carlyon 
has answered the question for himself. He did not challenge 
or quibble with the employer's action until he became aware 
of Mr Green's recruitment and, as he said in evidence, he 
would have accepted the situation had Ms Cruttenden taken 
up the full-time role. 

The Full Bench of this Commission has made it quite 
clear in their decision on T.W.U. v. Eastern Goldfields 
Transport Board (69 WAIG 1895 at P.1898) that the 
Commission is limited to dealing with the matter before 
it.- 

"The Commissioner could not determine something 
that was not the subject of the application and which 
never occurred. Even the application of those consider- 
ations required to be exercised under section 26 cannot 
empower the Commission to substitute a different set 
of facts or a different act at law for that which actually 
occurred or obtained. The requirement under section 26 
is that the Commission act according to equity, good 
conscience and the substantial merits of the case (i.e. 
the case before it). The "case before it" implies the 
facts and issues raised by the parties and the law which 
applies. Section 26 does not authorise the Commission 
to substitute its own case and to make findings or a 
decision upon that substituted case. One is required to 
determine whether the dismissal which actually oc- 
curred was unfair. 

In accordance with that dicta I have no alternative but to 
determine this application by an order of dismissal. 

From the material placed before me in these proceedings 
I am aware that the respondent employer has an opportunity, 
should they be of a mind to do so, to demonstrate to Mr 
Carlyon that they bear him no malice. There is a vacancy 
for store manager at a company outlet which is shortly to 
open. Mr Carlyon has applied for the position and it would 
surely cost the company little to allow him an opportunity 
to regain his confidence and demonstrate his capacity by 
giving him a three month trial in the role. I warmly 
recommend such a course of action as an exercise of equity 
and good conscience. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Ms M. Vincent on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham Carlyon 

and 
Singer Australia Limited 

(No. 1772 of 1991). 
COMMISSIONER J.A. NEGUS. 

18 May 1992. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Ms M. Vincent on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the matter be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tracy Cossey 

and 
Bayswater Nominees Pty Ltd 

T/A Forrest Place Cafe and Kiosk. 
No. 50 of 1992. 

COMMISSIONER S.A. KENNEDY. 
5 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed pursu- 
ant to section 29(b)(i) of the Industrial Relations Act 1979. 
By it Tracy Cossey (hereinafter 'the Applicant') claims that 
she was unfairly dismissed by Bayswater Nominees Pty Ltd 
T/A Forrest Place Cafe and Kiosk (hereinafter 'the 
Respondent'). She seeks an order that she be re-employed 
in the position from which she was dismissed and an order 
that she be compensated for contractual entitlements for the 
period from her dismissal to the point of re-employment. 
The Respondent denies that the Applicant was unfairly 
dismissed and objects to any orders issuing in the terms 
sought. 

It is agreed between the parties that the Respondent did 
in fact employ the Applicant and that it dismissed her from 
that employ on 15 October 1991 in accordance with the 
relevant award. 

There are a number of relevant agreed facts as follows. 
The Respondent operates a cafe and a kiosk some little 
distance from the cafe in a city location which sells 
takeaway food and drinks as well as light refreshments to 
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be taken at tables operated at and near the cafe. The business 
opened in June 1991. The Respondent employed the 
Applicant as a counterhand to work in the kiosk from its 
opening. Her duties included opening up and setting up the 
kiosk for trading when her shift commenced at 8.00am, 
ensuring the stocks were replenished from time to time 
during the day by communicating orders to the cafe, selling 
the products, counting the floats ($200.00) from each of the 
three tills towards the end of the day's trading and keeping 
the floats ready for the next day's trading. The employment 
was designated as full time. The Applicant's rostered hours 
were usually 8.00am-4.00pm on Mondays through Fridays 
although for a period her hours were from 10.00am-6.00pm. 

At the outset of proceedings the Respondent sought to 
have the claim dismissed. The argument put in support of 
this application was to the effect that there had been a failure 
to pursue the allegation of unfairness and significant delays 
in the process through no fault of the Respondent. 

It is a fact that Cossey's dismissal on the 15 October 1991 
was the subject of another application (C 661 of 1991) to 
the Commission. The Respondent put the record of that 
application before the Commission in this matter. The 
previous application was filed by "The Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers" and was for 
a conference pursuant to section 44 of the Act. The 
application was received by the Registry on 24 October 
1991. It was allocated to the Commission differently 
constituted. A conference pursuant to section 44 was held 
on 28 October 1991. No resolution was reached at the 
conference. It concluded on the basis that the claim of unfair 
dismissal would be referred for arbitration. The reference of 
the matter occurred a month later. The schedule of the 
reference (CR 661 of 1991) was in the following terms: 

The claimant union claims that Ms Tracy Cossey 
was unfairly dismissed from her position of Counter- 
hand with the respondent and that she should be 
re-instated without loss of wages and entitlements. 

The respondent objects to and opposes the claim. 
By way of a notice dated 27 November 1991 the hearing 

of this claim of unfair dismissal was set down for six weeks 
later on the 14 January 1992. 

By way of a letter dated 5 December 1991 and addressed 
to the Secretary of the Federated Liquor and Allied 
Industries Employees' Union of Australia, W.A. Branch, 
Union of Workers, at 22 St George's Terrace, Perth, and also 
at 12 Yacht Court, Heathridge, and addressed to Mr R. Song 
of the Forrest Place Cafe/Kiosk, the parties were advised 
that — 

Senior Commissioner Halliwell will require the 
parties to this application to establish their authority to 
appear and be heard in the proceedings. 

On 16 December 1991, a warrant for Phillip George 
Brunner to appear on behalf of Bayswater Nominees Ltd 
trading as Forrest Place Cafe and Kiosk was filed. 

The record of Matter No. CR 661 of 1991 contains a 
telephone message timed at 4.50pm and dated 13 January 
1991 (that is, the day prior to the listed hearing of Matter 
No. CR 661 of 1991) from a Ms M. Drake to the effect that 
she was due to appear in a matter before George C and 
requesting that the Senior Commissioner's Associate con- 
tact her urgently. 

It is a matter of record that Ms M.A. Drake is Secretary 
of the Federated Liquor and Allied Industries Employee's 
Union of Australia, Western Australian Branch, Union of 
Workers. 

The record also contains a letter dated 14 January 1992 
(that is, the date of hearing) from Ms Drake to the Senior 
Commissioner's Associate. It advised as follows: that she 
was unable to appear at the hearing of Matter No. CR 661 
of 1991; that even if she was able to attend, she would be 
unable to represent the member because she had no 
knowledge of the dispute or the person dismissed; that 
because of internal disputes within the Union, she was 
unable to apprise herself of the nature of the matter being 
heard and to "properly safeguard the interests of the 

member and the Union"; and that she could find no 
authority from the Committee of Management of the Union 
for the making of the application. 

When the hearing of Matter No. CR 661 of 1991 
proceeded at 10.50am that day Mr Baxter appeared for the 
Union. Mr Brunner appeared for the Respondent. There 
were no other appearances. Ms Drake's letter was apparently 
given to both Mr Baxter and Mr Brunner shortly before the 
proceedings were due to commence. Mr Baxter made 
submissions to the effect that he was duly authorised to 
appear on behalf of the Union and referred to previous 
matters but the Senior Commissioner questioned whether 
there was due authority for the application for the conference 
to be filed. Mr Baxter said he didn't know. He just acted on 
direction as an employee. Mr Brunner did not comment. It 
was then resolved between Mr Baxter and the Senior 
Commissioner that Cossey would file an application 
pursuant to section 29 of the Act along with an application 
for a shortened time for answers with, the Senior Commis- 
sioner said, 24 hours for answers being suitable. Mr Brunner 
demurred at this on the basis that unless particulars of the 
claim of unfairness were actually made known to the 
Respondent, the Respondent didn't know what it faced. No 
alternative courses such as exercising powers pursuant to 
section 27 of the Act were raised. 

On the basis of all this the Senior Commissioner declared 
Matter No. CR 661 of 1991 closed. 

Two days later on 16 January 1992 Tracy Cossey of 11 
Willcock Avenue, Balcatta 6021, filed an application 
pursuant to section 29(b)(i) of the Act claiming unfair 
dismissal by Bayswater Nominees Pty Ltd trading as Forrest 
Place Cafe and Kiosk (Matter No. 50 of .1992). On the same 
day a warrant for Mr Baxter of 22 St George's Terrace, 
Perth, to appear on Cossey's behalf was filed. 

Also on the same day Cossey filed an application (Matter 
No. 51 of 1992) for shortened time for answers to her claim. 
The time sought for answers was seven days. This 
application for shortened time for answers was allocated to 
the Commission further differently constituted. 

As the Regulations allow seven days for answers to such 
claims it was a nullity at the point of receival. But the fact 
of its filing being endorsed rendered effective service of the 
claim of unfair dismissal subject to the determination of the 
application for shortened time for answers. By way of an 
Order dated 3 February 1992, Parks C dismissed that 
application. 

Nonetheless answers denying the claim of unfair dis- 
missal were actually filed on 30 January 1992 and Mr 
Brunner was authorised to continue representing the 
Respondent. A declaration of service of answers was filed 
on the 4 February 1992 but by way of a letter dated 26 
February 1992 the Respondent advised the Commission that 
its answers as sent to Cossey's cited address apparently had 
not been received because the registered documents had 
been returned to the sender. 

It was subsequently acknowledged on behalf of Cossey 
that in fact the address cited in her application was incorrect 
and it was only by recourse to the Commission that the 
answers were obtained. 

No notice of service by the Applicant was filed at all by 
the Applicant but it is clear from the foregoing that the 
Respondent was actually aware of the section 29(b)(i) claim 
of Cossey before the Order disposing of the application for 
shortened time for answers issued and the matter of service 
of the claim is taken no further. 

On the 17 March 1992 the Applicant requested that 
Matter No. 50 of 1992 be dealt with by the Commission. It 
was allocated the same day to the Commission as 
constituted. 

With no reference in the papers to any previous 
proceedings the Commission had no knowledge of any 
previous proceedings involving a claim of unfair dismissal 
of Cossey by the Respondent. Accordingly, the Commission 
set down Matter No. 50 of 1992 for a conciliation conference 
pursuant to section 32 of the Act at a time convenient to the 
parties only to learn on the day that the previous conference 
on the issue of Cossey's dismissal, held some five months 
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earlier, had concluded on the basis that conciliation was 
unavailing and had been referred for hearing. The (inadver- 
tent repetition of a) conciliation conference in March 1992 
resulted merely in particularisation of the issues in dispute. 
The matter was listed expeditiously for hearing at a time 
suitable to the parties. 

It is the record of Matter No. C 661 of 1991 and its 
reference and the record of Matter No. 50 of 1992 to the 
point of allocation on which the Respondent relies for its 
submission that the claim pursuant to section 29(b)(i) by 
Cossey be dismissed. In essence it says that it has at all 
relevant times duly responded to the claims of unfair 
dismissal; that at all times it has properly attended at the 
Commission for any proceedings; and that at all times it has 
put its position and been prepared to proceed to have the 
issues determined. It says that it is not responsible at all for 
the elapse of over five months since the allegation of unfair 
dismissal was first raised to the time of making this 
submission for dismissal and yet the determination of the 
allegation of unfairness is no further advanced. It says that 
in its attendances at the Commission and in its preparedness 
to defend its position in January 1992 and again now in 
relation to Matter No. 50 of 1992 the Respondent had 
incurred expenses, has had key people absent from the 
Respondent's business at crucial times and has generally 
been inconvenienced. Further, the Respondent says that in 
all the circumstances it was bound by the needs of its 
business to replace Cossey and had done so. It argued 
strongly that even if there was a finding of unfairness the 
Commission should reject the application for an order for 
re-employment as unreasonable given the record but in any 
event that the fact of the replacement of Cossey in the 
Respondent's business should in the circumstances be 
further reason for dismissing her claim at the outset. 

On the application to dismiss the claim outright my 
conclusions are as follows. 

The claim of unfair dismissal of Cossey has effectively 
been raised twice. The delay in the determination of the 
actual allegation has been inordinate. The Respondent has 
largely been innocent of any cause of delay. The Respondent 
has no doubt been very inconvenienced by the whole saga. 
Its action in replacing Cossey while claims of unfair 
dismissal were pending, in the fact of the length of time 
involved, the type of work and size of operation, cannot be 
reasonably attacked. Cossey is not responsible for the 
aborting of the first claim. She is responsible for any delay 
consequent on her incorrect citation of her address. That is 
a serious fault. Other than these, the length of time since the 
first claim was raised can not be ascribed to Cossey. 

Any delay or curtailment of Matter No. CR 661 of 1991, 
so far as such may be due to internal faction fighting within 
the Union, is a puzzle. Unions exist for the benefit of 
members. By the fact of a legislated ability to register and 
to gain access to the Commission in their own right, it is 
clear that Parliament has endorsed this representative role 
in a direct and significant manner. The right of access has 
preferential status in many respects, not least of which is the 
expedition for dispute resolution processes through section 
44. The puzzle in the record of CR 661 of 1991 is why, given 
the letter of 5 December 1991 from the Senior Commis- 
sioner's Associate to two addresses for the Union, it was not 
until the very eve of CR 661 of 1991 proceeding to hearing 
in mid January that any internal conflict within the Union 
over this application was overtly brought to light. One might 
have thought that in the interim between the letter and the 
hearing, any issue simply over whether Cossey was a 
member and whether the Union would or should take up or 
continue to take up any claim of unfairness reasonably could 
have been resolved whatever the state of internal warfare. 

Whatever the answer to this puzzle, it is not one for the 
Commission here and bears no consideration. But the record 
of delay does, and that alone in a case of claimed unfair 
dismissal, should concern all those responsible for the 
proper functioning of the Union. 

Having considered all of the record of C 661 of 1991 and 
the referred matter as well as the record of Matter No. 50 
of 1992, I have concluded that while it is a very sorry tale 
which has unreasonably affected the Respondent, the fact of 

access under the legislation for an individual employee 
claiming unfair dismissal distinct from such a claim by a 
union party and the conclusion that Cossey can not be held 
responsible for all the causes of delay, I concluded that the 
Respondent's motion to dismiss at the outset should be 
denied. 

Cossey's claim of unfair dismissal can be summed up as 
follows. She says that on the day of dismissal she was told 
by the manager of the business, Mr Ron Song, who is also 
a director, that he was not satisfied with her work because 
she did not communicate with him well and she did not care 
about the business. Cossey says that these criticisms were 
unfounded and that her work had to all intents and purposes 
been satisfactory. The criticisms, she says, were really 
inconsequential and the real reason for dismissing her was 
the fact that the day previous to the dismissal she had been 
talking to a Union official during work hours. 

The Respondent denies that at the time of dismissal there 
was any knowledge that Cossey's discussion during working 
time on 14 October 1991 was with a Union official and it 
denies emphatically that she was dismissed because of any 
involvement with or membership of the Union. The 
Respondent says that Song, who had the authority to hire and 
fire and managed the day to day operations with his wife, 
had been concerned for some time about Cossey's attitude 
and approach to her work and had raised issues with her a 
number of times but to no apparent avail. It was this, the 
Respondent says, which led to the decision to dismiss. 

Evidence was given on behalf of Cossey by her mother 
Mrs G. Boardman who also worked in the Respondent's 
business but on a part time basis and in the Cafe part of it, 
by a former employee Mr D. Manning who worked for the 
Respondent in the relevant period as a storeman, and by Mrs 
C. Burke, who is the Union official who spoke to Cossey 
on the 14 October 1991. Cossey also gave evidence. 

Evidence on behalf of the Respondent was given by Song, 
by an employee Mr G. Kuenzel who had duties involving 
the Kiosk in the relevant period, and by Mrs M. Stinton who 
is employed in the Respondent's business to cook. And 
statutory declarations by a Mardi Wilson and a Simon Porter 
were submitted by the Respondent. 

The respective evidence can be relevantly summarised as 
follows. 

Manning gave evidence of his work, his relationship with 
Song, his dismissal from employment by Song and his 
perception of Cossey's work. Manning said that in the 
course of his work he heard Song make a statement to the 
effect that unions were ruining Australia. I found Manning 
to be open in his evidence, frank about the circumstances 
of his dismissal, and without malice. I accept the evidence 
of Song's comment about unions. 

Boardman gave evidence about her work for the 
Respondent, of her friendship with Song's wife, of her 
perceptions of her daughter's work and her knowledge of her 
daughter's concerns about her hours of work and criticisms 
of irregularity. I found her evidence to be frank and open but 
I do not think Boardman was in a position to know fully the 
situation of her daughter's work relationship with Song 
notwithstanding her work for the same Respondent. This is 
not only because she worked in the Cafe but I think that her 
friendship with Mrs Song was probably actually an 
inhibiting factor so far as any discussion about Cossey's 
work was concerned. 

Burke's evidence was of the meeting with Cossey on the 
14 October 1991 and how it came about. She says that it 
arose from a message taken in the Union office; that she 
followed up by directly approaching Cossey at work after 
having her pointed out by an employee in the Cafe section; 
that Cossey left the Kiosk for a short time to talk to her; that 
in this time Song approached and asked her business; that 
she identified herself; that he came back twice more from 
the Kiosk to speak to her; that he reminded Cossey curtly 
that she was supposed to be working and that he appeared 
angry. 

Cossey gave evidence of her work; of the level of 
responsibilities and of her relationship with Song. She says 
that she worked hard and well and had little or no cause to 
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believe Song was unhappy with it. She nominated two 
incidents in which Song either criticised or decided how 
something was to be done but did not see these as really 
significant. She says that on the day she left the Kiosk to 
speak to Burke there were two other employees in there and 
that this was quite adequate for the number of customers. 
She said her husband contacted the Union because of 
concern about the frequency of weeks in which she was paid 
less than the full time rate having been sent home early 
because of lack of custom. She says that she was anxious 
about this because she was pursuing a housing loan at the 
time. She says that she was only absent from the Kiosk for 
a few minutes during which time she signed up for 
membership of the Union. 

Before going to the evidence on behalf of the Respondent 
I make clear that I have considered that in the light of their 
contents, the apparent relationship of one of the persons to 
a director of the Respondent business and the nature of the 
claim, the Declarations should not be of any account. 
Accordingly I have had no regard for their contents. 

Kuenzel's evidence is that he was directly aware of 
Song's dissatisfaction with Cossey's performance and had 
in fact raised complaints about her himself but not, 
significantly, to his co-worker Cossey. He says that on 14 
October 1991 he had lunch with Song and nominated the 
time of return. 

Song gave evidence of his dissatisfaction with Cossey's 
attitude and what he described as his frustrating attempts to 
communicate concerns to her, which attempts he says were 
met with nothing or with tears. He says that he continued 
employing her beyond what he would have normally simply 
because of her mother's and aunt's friendship with his wife. 
He acknowledges that he was angry when he discovered 
Cossey talking to Burke but denies that it was due to Burke 
being from the Union. He says he never knew that. He says 
that when he returned to the Cafe from lunch with Kuenzel 
on the 14 October 1991, his wife had said that a person from 
"Liquor and Gaming" had called to see Cossey and pointed 
out where Cossey and this person were talking outside the 
Kiosk. He said he never thought the discussion between 
Cossey and the person had anything to do with the business 
at all, but out of concern for her he approached them and 
asked Burke who she was and what it was about. In effect 
he says he was told to mind his own business and that it was 
this and the fact that Cossey was and had been absent from 
the Kiosk at a busy time and when there had been only one 
other person there, that annoyed him leading among other 
things to his reminder to Cossey that she was supposed to 
be at work. In other respects his and Kuenzel's version of 
time and sequence of conduct differed from that of Burke 
and Cossey. 

Stinton gave evidence that prior to the 14 October 1991 
Song had directly informed her of his dissatisfaction with 
Cossey's performance and pursued the prospect of shifting 
her from the Kiosk to the Cafe's kitchen as a remedy. She 
said she demurred at this. She also gave evidence that she 
had been told by Cossey on one occasion that Song was 
always picking on her and that Cossey had been upset at 
work on occasions. Stinton struck me as a down to earth 
straight forward witness with a clear recollection of the 
events described. 

There is also in evidence a number of extracts from the 
original records of hours and payments to Cossey across her 
period of employment. It is clear from these while there 
were some occasions when her weekly hours and payments 
were less than the full time hours prescribed in the relevant 
awards, there were also occasions when the hours were 
greater. It could not be said that any differences from week 
to week were marked however. Of course any enforcement 
of award provisions is not a matter for the Commission as 
constituted. 

The onus of establishing unfairness lies with Cossey. 
I have carefully considered all the evidence before me of 

the circumstances of her dismissal and events preceding it, 
and particularly the events of the 14 October 1991 involving 
Burke. 

Any allegation of victimisation of an employee because 
of association with a union is a serious one. The right to 
associate is clear and emphatically endorsed by legislation. 
Any interference in the due exercise of that right or 
discrimination against an employee on the basis of an 
exercise of the right will invoke censure and penalty. 

I am not convinced though that Cossey was dismissed 
because of her contact with the Union on the 14 October 
1991. There is the evidence of Stinton, which I accept, of 
the prior concern of Song about Cossey's performance, there 
is the evidence of Song and, to a limited degree, Cossey 
herself of at least some tension over work matters unrelated 
to and prior to any union involvement. 

As to the events of 14 October 1991, I think it probable 
that Song was angry at the absence of Cossey from the Kiosk 
and the timing of this which I accept was earlier than the 
time put on it by Burke and Cossey and thereby more likely 
to have been busier. I am not convinced that Song's anger 
arose simply of the fact of Burke's union status if indeed he 
knew it at the time. And it seems to me that an employer 
setting out to get rid of an employee with satisfactory service 
because he has learnt of a union association, which is 
asserted by Cossey, might well adopt a different approach 
from that which actually applied here. Given that it was 
carried out in a considered fashion it seems to me that this 
is more in keeping with the Respondent's version of events 
than anything else. I accept that Song made the comment 
to Manning about unions but I don't think it takes this matter 
very far really. 

But fundamentally it is the evidence of Stinton which is 
the most telling. 

1 have concluded that while Cossey's service for the 
Respondent was probably diligent and generally responsi- 
ble, the employer considered her work too slow and, through 
Song, attempted on occasions to discuss concerns not 
necessarily individually significant, but to it sufficient to 
need remedy. There were difficulties in communication, 
probably due to the awkwardness because of perceptions of 
the friendship between Mrs Song and Cossey's aunt and to 
a lesser extent her mother, as well as to the respective 
personalities of Cossey and Song. In the event, having 
canvassed alternative employment within the business, the 
decision was taken to dismiss. 

Having considered all before me I am not satisfied that 
the onus of establishing the claim of unfairness has been 
discharged. Accordingly the application must be dismissed. 

Appearances: Mr W. Baxter on behalf of the Applicant. 
Mr P. Brunner on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tracy Cossey 

and 
Bayswater Nominees Pty Ltd 

T/A Forrest Place Cafe and Kiosk. 
No. 50 of 1992. 

COMMISSIONER S.A. KENNEDY. 
13 May 1992. 

Order. 
HAVING heard Mr W. Baxter on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 hereby order— 

That this application be and is dismissed. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Bantoft Couper 

and 
W.N. Currie trading as Mair and Co. 

Midland. 
No. 1229 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
8 May 1992. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is a claim under 
Section 29 (b)(ii) of the Act. It is in two parts. First the 
Applicant, a Real Estate Salesperson, seeks payment of an 
amount of $63.51 which it is alleged was unlawfully 
deducted from commission due to him. The full commission 
was paid but subsequently the amount in issue was deducted 
from the commission earned on the sale of an unrelated 
property. It was said by the Respondent to cover the 
Applicant's liability arising from the Applicant's failure to 
ensure that a purchaser's deposit was paid into an interest 
bearing account for the period prior to settlement. The 
second part of the claim relates to further deductions made 
from commissions earned by the Applicant but withheld by 
the Respondent to cover the cost of completing the 
settlement of properties after the Applicant had ceased 
employment with the Respondent. An amount of $561.93 is 
claimed under this part of the application. 

It is common ground that the letter of appointment 
forwarded to the Applicant by the Respondent and accepted 
by him on 26th November, 1987 sets out in full the terms 
and conditions which apply to the Applicant's employment 
as a Real Estate Salesperson. 

The letter provides inter alia: 
"For the service we agree to pay you 49 per cent of 

91 per cent of the gross fees received by this office, 
subject always to any variation in accordance with the 
company, REIWA or MLS rules when fees are split 
between other Mair contractors or conjunctional 
agents. In addition we will pay your advertising charges 
of $220.00 per month, supply your business cards and 
other stationary, use of "for sale" and "home open" 
signs. Each week you will be given a cheque for any 
credit balance in your account. 

Any referral from another branch that incurs a fee, 
will be taken from your commission and should you 
refer a listing to another branch, 50 per cent of the fee 
received will be taken by this office. 

We will deduct income tax, social club fees and 
professional indemnity insurance from your commis- 
sion. 

You must be in possession of a current Land 
Salesperson's License at all times. 

Should either of us terminate this contract, we may 
at our discretion withhold payment of any commission 
due to you to cover any outstanding liabilities that may 
be incurred on your account and, in any event up to ten 
per cent of the gross commission payable to you on 
business not yet settled could be deducted to cover 
costs of completing to settlement. Should any of your 
dealings be subject to an arbitration hearing either 
within the company or at REIWA you will accept their 
decision as binding and final." 

(Exhibit Al) 
The circumstances under which the claim for $63.51 

arises are that the Applicant had established a business 
relationship with the vendor of a property sold through Mair 
and Company Midland. That person expressed an interest 
in reinvesting funds in real estate. The prospect of 
purchasing one or two home units which were on the 
agency's listings was discussed. The units were being sold 
"off the plans" and completion of construction was 
expected to take five or six months. 

When these properties were listed with Mair and Co. 
Midland, the Applicant claims that the necessity to hold any 
deposits in an interest bearing account was raised and 
confirmed in a discussion with other sales representatives 
and the Respondent. The Applicant claims that he alerted 
the Respondent to the likely sale of one or two of the units 
tg his client and the need for the deposit to earn interest 
pending settlement. As it transpired two units were 
purchased by the Applicant's client but the sales were 
effected by another salesperson. The Applicant was paid a 
share of the commission (equivalent to the commission on 
the sale of one of the units). Subsequently, a deduction of 
$63.51 was made from the Applicant's commission on the 
sale of an unrelated property. The amount of $63.51 was the 
Respondent's assessment of the apportionment of the 
Applicant's liability arising from the necessity for Mair and 
Co. Midland to make a payment to the purchaser of the home 
units in lieu of interest which should have been earned while 
the deposits had been held. The Applicant argued that the 
amount was deducted unilaterally by the Respondent 
without his consent; that their contract did not entitle the 
Respondent to make such deductions and that there was no 
agreement which varied the terms of the contract to entitle 
the Respondent to act as he did. Furthermore, it was 
submitted that the deduction was in breach of the Truck Act. 

It was submitted that it was unfair of the Respondent to 
consider the Applicant liable for any part of costs involved 
in defraying the amount which should have accrued to the 
purchaser through interest on her deposit when he did not 
accept the deposit nor control the trust account into which 
such funds were paid. 

The Respondent disputes that a particular discussion took 
place with the Applicant on the need to hold a deposit in an 
interest bearing account in the light of the possibility of a 
sale to the purchaser. He also rejects the assertion that there 
was a general discussion with sales representatives when the 
properties were listed with the agency. 

Simply stated the Respondent saw the expense in making 
good a payment to the client in lieu of interest as a cost to 
be borne proportionally between those who had shared in the 
commission. It was submitted that that liability arose in part 
because of the Applicant's failure to properly inform him. 
The right to make such a deduction it was argued was 
provided for under the contract wherein it stated "... we may 
at our discretion withhold payment of any commission due 
to you to cover any outstanding liabilities that may be 
incurred on your account ..." (Exhibit Al). 

Evidence was called by the Applicant from the other 
salesperson engaged by the agency at the time who had 
received the deposit and who shared in the commission on 
the transaction giving rise to this claim. 

It is clear that the Applicant had an entitlement to 
commission on the sale of properties and that the amount 
was subject to the arrangement whereby another salesperson 
participated in the transaction. Indeed his entitlement to 
commission had been paid in full. The authority to make a 
deduction subsequent to that arises only out of the fact that 
the Applicant had terminated his contract of employment. 
That was the condition precedent to the Respondent making 
a deduction from commission earned by the Applicant on 
the sale of another property. Presumably in the absence of 
that termination the parties would have resolved this issue 
through arbitration "within the Company or at REIWA". 
Nevertheless, within the limits expressed in the contract 
there was authority to withhold payment. However, the issue 
now is whether or not the failure for the deposit received 
from the purchaser to be paid into an interest bearing 
account was an outstanding liability incurred on the 
Applicant's account. I do not think that it was. I do not rely 
on the evidence of the other salesperson in view of her 
particular interest in the matter. However, on this issue I 
prefer the evidence of the Applicant to that of the 
Respondent. His testimony was forthright and he impressed 
me as a person with a highly professional approach to his 
responsibilities to clients and the principal of the agency. I 
accept that a general discussion took place in the office when 
the units were listed and that the requirements for deposits 
to be held in an interest bearing account was confirmed. 
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Furthermore, I accept the Applicant's statement that he 
alerted the Respondent that a sale of the units was imminent 
and that the deposit should attract interest pending settle- 
ment on completion of construction. To hold the Applicant 
liable in these circumstances particularly when he did not 
receive the funds nor have any responsibility for the control 
of the agency's trust accounts is unreasonable. An amount 
of $63.51 is due to the Applicant as a benefit under his 
contract. 

Turning now to the second part of the claim. I have 
reviewed in detail the documentation and evidence on each 
of the sales secured by the Applicant prior to his cessation 
of employment but which were settled subsequent to 13th 
February, 1989, The Applicant has had the difficulty of 
contesting the amount of work involved in bringing each 
transaction to fruition when he was not directly involved in 
the administration of documents nor in a position to control 
or influence the receipt or co-ordination of notices of 
approval of finance, the signing of transfers, arrangements 
for final inspection and the handing over of keys. However, 
in my view his written advice to the Respondent dated 14th 
February 1989 (Exhibit A2) assisted in the expeditious 
settlement of those properties. 

I accept that while it is important for a salesperson to 
secure an offer of acceptance, attention to documentation 
and the vendors and purchasers requirements so that 
settlement can be effected is a vital part of the service 
provided through the real estate office. 

The contract speaks in terms of deductions from the 
salesperson's commission to cover costs of completing sales 
to settlement. The costs claimed by the Respondent were 
calculated at an hourly rate of $60.00 arbitrarily determined 
by him as the appropriate level of recompense for his time. 
In all cases his estimate of work involved, charged at this 
rate, exceeded the limit of 10 per cent of the commission. 
The Applicant argued that this approach amounted to 
automatic deduction of the maximum amount irrespective 
of the Respondent's involvement before settlement. The 
matter of whether or not the reference to "costs" in the 
contract could be limited to actual payments made by the 
Respondent to effect settlement as distinct from a notional 
estimate of his worth at an hourly rate was not argued. 
However, I consider that the matter cannot be disposed of 
by accepting the hourly rate as a reasonable basis for 
calculating costs. The task of merely driving to a property 
to reclaim the agents sign could exhaust the commission 
which could be deducted. I consider that where the 
discretion to deduct from the commission is available, it is 
equitable that it be considered within the context of the 
amount of money available to be retained and not by 
reference to a notional cost structure determined by the 
Respondent. The industry operates on the basis of a scale 
of commission; salespersons and principals within the real 
estate agency do not charge their time at an hourly rate. 

On the basis that amounts up to 10 per cent of commission 
can be retained by the Respondent, I have assessed what 1 
consider to be fair and reasonable deductions on each of the 
transactions. In so doing I am mindful of the circumstances 
where sales were on a conjunctional basis and the 
responsibility which should properly fall on the other agent 
with respect to the production of white ants certificates and 
the handing over of keys. I do not accept that "waiting 
time" for replies to telephone calls should be costed against 
commission. I would accept however, that particular charges 
such as the cost of having documents couriered for 
settlement in an emergency is a legitimate deduction. 
However, I believe that an agent should act to minimise 
expenses when they are to be incurred by a salesperson who 
has left employment at that office. 

On each of the transactions I have determined the 
following: 

10 Baldock Street Bentley 
Taking into account that the transaction was uncon- 

ditional and that the applicant effected the transfer of 
keys, the amount of outstanding credit should be split 
50-50 between the parties. 

3 Farm view Drive, Bellevue 
In view of the Respondent's involvement occasioned 

by the need to follow up on the extension of time for 
settlement and to arrange for a final inspection, I 
consider that the 10 per cent of commission should be 
split 70 per cent—30 per cent between the Respondent 
and Applicant respectively. 

7 Saw Pit Road, Bullsbrook 
Here I determine that the apportionment of the 

amount based on 10 per cent of the total commission 
should be split 50 — 50 between the parties. I am 
cognizant of the Applicant's involvement in getting the 
transfer documents signed and the requirement of the 
Respondent to travel to the property. 

6 Miller Street, Bellevue 
I consider the Applicant should receive 70 per cent 

of the amount in issue. In so determining I have taken 
into account that this was a conjunctional sale and the 
role required of the other salesperson. 

Unit 20/43 Kinsella Street, Joondanna 
Again this was a conjunctional sale. I consider that 

the outstanding commission should be shared between 
the parties on the basis of 70 per cent to the Applicant 
and 30 per cent to the Respondent. 

178 Blackadder Road, Swanview 
This sale involved the Respondent more extensively 

than could have been expected. The requirement to 
travel to the property several times with the purchaser 
should be recognised. The outstanding commission is 
to be apportioned 80 per cent —20 per cent in his 
favour. 

An order will issue giving effect to the determination of 
the claim as set out above. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
Applicant 

Mr N.D. Griffiths of Counsel appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Bantoft Couper 

and 
W.N. Currie trading as Mair and Co. 

Midland. 
No. 1229 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
19 May 1992. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr N.D. Griffiths (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

(1) That the Applicant be paid an amount of $315.89 
by the Respondent within 7 days from the date of 
this Order. 

(2) That, the composition of the said amount is 
represented as follows: 

$ 
(a) Refund of a deduction made from 

the Applicant's commission in lieu 
of interest liability 63.51 
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(b) The ratio of commission retained 
by the Respondent to effect settle- 
ment be apportioned to the Appli- 
cant on the following basis with 
amounts as specified: 

10 Baldock Street, 50 39.46 
Bentley 
3 Farm View Drive, Bel- 30 43.49 
levue 
7 Saw Pit Road, 50 77.00 
Bullsbrook 
6 Miller Street, Bellevue 70 41.08 
Unit 20/43 Kinsella 70 36.79 
Street, Joondanna 
178 Blackadder Road, 20 14.56 
Swanview 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Craig Fisher 

and 
Eden Bay Pty Ltd t/a Aust Rural 

No. 235 of 1992. 
COMMISSIONER O.K. SALMON. 

28 May 1992. 
Order. 

HAVING heard Mr C. Fisher on his own behalf and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred by s.29(b)(ii) 
of the Industrial Relations Act 1979 hereby makes the 
following order— 

That Eden Bay Pty Ltd t/a Aust Rural pay Craig 
Fisher $2,403.00. 

(Sgd.) O.K. SALMON,, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Craig Fisher 

and 
Eden Bay Pty Ltd t/a Aust Rural. 

No. 235 of 1992. 
COMMISSIONER O.K. SALMON. 

28 May 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a claim made pursuant to 
s.29(b)(ii) of the Industrial Relations Act 1979. The 
Applicant is Mr Craig Fisher and the Respondent is Eden 
Bay Pty Ltd trading as Aust Rural. 

The claim is for three weeks' wages of $1442 and two 
weeks' wages in lieu of notice of $961.00, total $2,403. 

The Applicant informs me that he terminated his 
employment without notice to the Respondent because the 
Respondent failed to provide a safe system of work. The 
implication in that proposition is that the Respondent was 
in breach of contract and the Applicant is entitled to 
damages. 

The Applicant's claim was first dealt with by Mr Gary 
Robert Yewers who was directed by me on 9 April 1992 to 
investigate the facts of the application and to report to me. 

The Respondent did not attend the investigation by Mr 
Yewers nor did it appear before the Commission at the 
hearing on 21 May 1992. 

At the hearing I heard the Applicant, I found him to be 
a credible person and I have no reason to disbelieve the 
unchallenged case presented by him. 

I say 'unchallenged case' although I am in possession of 
some written information from the Respondent which 
purports to make out a case against the Applicant. I am not 
bound by the rules of evidence and I may take heresay 
evidence into account, provided it is relevant, reliable and 
probative. 

On the other hand I may inform myself in such a way as 
I think just, s.26(l)(b), and I am able to hear and determine 
the claim in the Respondent's absence — s.27(l)(d). 

I have sufficient material before me to make a proper 
decision in this matter and in all the circumstances my 
decision is that I should make an order in the Applicant's 
favour. 

Appearances: Mr C. Fisher on his own behalf 
No appearance for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 651 of 1992. 
COMMISSIONER G.L. FIELDING. 

(IN CHAMBERS) 
28 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to shorten 
the time prescribed for filing an answering statement in 
respect of Application No. 650 of 1992. The principal 
application was made pursuant to section 29(b)(i) of the 
Industrial Relations Act 1979. As such, the time prescribed 
for filing an Answer is, by Regulation 21(3) of the Industrial 
Relations Commission Regulations 1985, seven days from 
the date of serving the application. 

The basis for this application to shorten the prescribed 
time appears from the supporting papers to be that the 
Respondent has known of the principal matter for some time 
and that the issues are substantially the same as those in 
Application No. 263 of 1992, which has been heard by the 
Commission and is awaiting determination. 

On the return date of the hearing of this application the 
Applicant, without explanation, failed to appear. In itself, 
that is sufficient to warrant the Commission dismissing the 
application. 

Moreover, as the time limit for filing an answering 
statement in the principal matter is seven days rather than 
the usual 21 days, there would need to be good reason why 
that time limit should be further reduced. Ordinarily, one 
could not reasonably expect a Respondent to file an 
answering statement much sooner than that. Indeed, the 
Respondent has appeared suggesting that it needs all of that 
time to complete the necessary formalities. 

Furthermore, the dismissal complained of was effected 
early in March but it was not until mid-May that the 
principal application was filed. It does not seem just that the 
Respondent should be made to hurry the proceedings at this 
late stage. 

Finally, if it appears to be the case, the issues in the 
principal application are substantially the same as those in 
Application No. 263 of 1992, prima facie, there is force in 
the Respondent's submissions that the principal action 
should not proceed before the parties know the outcome of 
the proceedings in Application No. 263 of 1992. If that is 
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the case, the desire for expedition on the part of the 
Applicant in these proceedings is significantly undermined. 

Appearances: No appearance on behalf of the Applicant. 
Miss S.C. Lloyd on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 651 of 1992. 
COMMISSIONER G.L. FIELDING. 

28 May 1992. 
Order. 

THERE being no appearance on behalf of the Applicant and 
Miss S.C. Lloyd on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry Giles 

and 
Chittering Constructions and Chittering Real Estate. 

No. 1663 of 1991. 
COMMISSIONER R.N. GEORGE. 

28 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: On 25 October 1991 Ms Kerry 
Giles (the Applicant) filed in the Commission an application 
for an Order against Chittering Construction and Chittering 
Real Estate (the Respondents) pursuant to Section 29(b)(ii) 
of the Industrial Relations Act 1979 for a benefit not allowed 
to her by her employer, not being a benefit under an award 
or Order of the Commission, to which she claimed to be 
entitled under her contract of service. The benefit claimed 
is $1,141.25 being commission said to be payable on a 
property sold by the Applicant and on which settlement took 
place following her resignation as a Sales Representative 
with the Respondents. 

Attempts to resolve the matter by conciliation were 
unavailing due to the failure of the Respondents to attend 
at a meeting arranged at the Commission for that purpose. 
As a consequence, the matter was listed for hearing and 
determination at 11.00 a.m. on 11 February 1992. The 
Respondents again failed to record an appearance and the 
matter proceeded in their absence. 

Because of the failure of the Respondents to attend the 
Commission it is relevant to note the sequence of events 
since this application was filed on 25 October 1991. 

On 12 November 1991 the Applicant filed in the 
Commission a Declaration of Service to the effect that the 
Notice of Application and attached Particulars of Claim had 
been served on the Respondents at Lot 335 Forrest Hills 
Parade, Bindoon, that being the address from which the 
Respondents operated their business. There was no Answer- 
ing Statement filed by the Respondents and on 5 December 
1991 the Deputy Registrar of the Commission was directed 
pursuant to Section 93(8) of the Industrial Relations Act 
1979 (the Act) to investigate and report to the Commission 

on the prospects of settlement of the claim. On 6 December 
1991 both the Applicant and the Respondents were notified 
in writing of a meeting scheduled for 10.30 a.m. on 7 
January 1992 for that purpose. There was no attendance by 
the Respondents at the appointed time and there being no 
capacity to pursue the matter through conciliation, the 
Applicant requested that the application proceed to formal 
hearing. On 10 January 1992 a Notice of Hearing issued 
confirming that the matter would proceed in the Commis- 
sion on Tuesday, the 11th day of February 1992 at 
11.00 a.m.. Copies of the Notice of Hearing were forwarded 
to the Applicant, and the Respondents at both their place of 
business at 335 Forrest Hills Parade, Bindoon and their 
postal address being Post Office Box 38, Bindoon. Copies 
of the Notice were also forwarded, on the suggestion of the 
Deputy Registrar who had conducted enquiries pursuant to 
the direction to him pursuant to Section 93(8) of the Act, to 
a Mr B. Lister and a Ms M. Roche at Lot 336 Forrest Hills 
Parade, Bindoon. 

Given the above the Commission is satisfied that every 
attempt had been made to ensure the Respondents were 
represented before the Commission and that no purpose 
would be served by adjourning proceedings. There was 
nothing to suggest that an adjournment would assist in the 
resolution of the matter by way of conciliation or that it 
would result in any different response to a further Notice of 
Hearing. In the circumstances it was decided to proceed to 
hear and determine the matter in the absence of the 
Respondents pursuant to the powers available under Section 
27(l)(d) of the Industrial Relations Act 1979. 

The facts as they are revealed from the sworn evidence 
given by the Applicant are as follows. 

The Applicant commenced her employment with the 
Respondents on 22 October 1990 and worked as a Sales 
Representative until her resignation which took effect from 
15 April 1991. The arrangement under which she was 
employed arose from a verbal agreement. Under the 
agreement the Applicant was employed on a commission 
only basis which entitled her to 50% of gross commissions 
earned. Advertising costs to be met by the employer were 
determined within a budget which allowed for expenditure 
by the Applicant of $300.00 per month for the first three 
months. At the conclusion of that period the allowance was 
limited to a figure not to exceed 7% of gross earnings 
generated by the Applicant or alternatively, 10% of the gross 
earnings of the Applicant and a person whom she referred 
to as her Principal, a Mr Hugh Milloy. According to the 
Applicant these limits were never strictly adhered to but in 
any event were never exceeded to her knowledge. At no time 
during her employment was she ever advised that the 
advertising budget had been exceeded. 

The Applicant submitted to the Commission a group of 
documents marked for the record as Exhibits 1 and 1A 
which were relevant to her application and assisted in 
confirming her status as an employee and the attitude of the 
Respondents towards her claim. Exhibit 1A is a copy of an 
Application and Particulars of Claim filed against the 
Chittering Property Group (Application No. 1237 of 1991). 
Exhibit 1 is comprised of three documents, the first being 
a Notice of Answer and Counter Proposal served on the 
Applicant in Matter No. 1237 of 1991, the particulars of 
which are set out below: 

" Kerry Giles was never employed by Chittering 
Property Group in fact she was employed by Chittering 
Real Estate & her employer was Hugh Milloy (attached 
Declaration). Kerry Giles is in fact a debtor ttf 
Chittering Real Estate for moneys paid by Chittering 
Real Estate on her behalf to REIWA for her real estate 
course also debts incurred for advertising up & above 
her allowance as per her employment agreement 
(sample attached). Also as stated in agreement a 15% 
levy is charged on all unsettled sales a standard 
REIWA practice. " 

(Exhibit 1). 
The second document is a duplicate of an Australian 

Taxation Office Employment Declaration (referred to in the 
above quote as "(attached Declaration)") with the section 



1380 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

required to be filled out by the employer identifying the 
employer's business name and postal address as Chittering 
Real Estate, Post Office Box 38, Bindoon. The document 
was signed for the employer by a Mr Hugh Milloy. The third 
document is a sample agreement said in the Answering 
Statement to Application No. 1237 of 1991 to represent the 
Applicant's employment agreement. 

The evidence of the Applicant before the Commission as 
presently constituted is that she was never provided with the 
document attached to Exhibit 1 and identified in the Notice 
of Answer and Counter Proposal forming part of that Exhibit 
as her employment agreement. The Applicant denied ever 
having seen or agreed to its terms. The only written support 
for the Applicant's verbal agreement was said to be 
contained in a document in the following terms given to her 
by Mr Milloy about the end of October. 

SALES REPRESENTATIVES. 
COMMISSION: 50% of Gross Earnings. 
MONTHLY ADVERTISING BUDGET: 7% of Gross 
Earnings. 
ALLOWANCE: of $300 per month for 1st three 
months. 
EARNINGS: Paid monthly on last Friday of month. 
Reps to present an A/C to secretary prior to that date. 
ADVERTISING: 

West Australian & Countryman 
(A/C No: 200014666). 
FREECALL NO: 008 199 812. 
Logo No: WA L 2457. 
SUNDAY TIMES: A/C No: 032335. 
Logo No: 3-054. 

To save S TD charges ask Sunday Times to ring back). 
ADDS TO BE COORDINATED WHERE POSSIBLE 
ie... under the one logo to save costs. Duplicate book 
to be kept and copy given to secretary. 
LISTINGS: All details to be completed on "Authority 
to Sell" and handed to Manager. File will be made up 
and retained in filing cabinet in office. Details to 
include rates & C/T numbers (where possible) and who 
holds Mortage (sic) or where Title is held. 
SALES: On completion of Contract; prepare sales 
information sheet and hand to secretary or Manager 
with original copy of O & A. Diarise finance approval 
and other relevant dates to ensure contract does not 
lapse. All correspondence to be kept in file. 
SETTLEMENT AGENT: 

CENTURY SETTLEMENTS. 
70 Angelo St. 
SOUTH PERTH WA 6151 
PHONE: 474 1622 
FAX: 474 1618 " 

(Exhibit 2). 
Exhibit 2 was said by the Applicant to have been provided 

to her for the information contained in it concerning account, 
telephone and fax numbers. 

It was denied by the Applicant that any of the offsets 
claimed in the Notice of Answer and Counter Proposal in 
Matter No. 1237 of 1991 were part of her employment 
agreement. 

Prior to her resignation from her employment the 
Applicant sold a property identified as Lot 278 Forrest Hills 
Road, Bindoon. Settlement on the sale took place on 29 May 
1991 and it is the non-payment of the commission earned 
on the completion of that sale that gives rise to the 
application now before the Commission. According to the 
Applicant a Mr Tom Mason (a person who had been engaged 
to replace Mr Milloy) phoned her at the time of the 
settlement on Lot 278 Forrest Hills Road, Bindoon to 
ascertain the location of the keys to the property. At that 
time the Applicant says she was told by Mr Mason to put 
her claim for commission on the sale of the property in 
writing and that it would be passed to a Mr Max Healy for 

payment. This was done by the Applicant on 29 May 1991. 
The claim as set out in the letter from the Applicant to Mr 
Mason (Exhibit 3) was for an amount of $1,141.25 made up 
as follows: 

Gross Commission $2852.50 
Less 50% 1426.25 

$1425.25 
Less 20% Tax 285.00 

Amount Owing $1141.25 

The Applicant received no response to her claim and 
about one week later phoned Mr Mason about it. She was 
told by Mr Mason that he was not able to make the payment 
and that she should speak with Mr Healy. Discussions with 
Mr Healy did not take place and the Applicant commenced 
her action before the Western Australian Industrial Rela- 
tions Commission. 

The Applicant's initial Application No. 1327 of 1991 
referred to earlier in these Reasons for Decision did not 
proceed when it was identified that she had filed against the 
wrong party. That application was replaced with the 
application now before the Commission for determination. 

In the circumstances of this case the Commission is left 
with no option but to determine the matter before it on the 
uncontested evidence presented by the Applicant. The 
Applicant presented as an honest person and there was 
nothing in her demeanour or in what she said which gives 
me cause to doubt the truth of her evidence. 

On the material before the Commission I am satisfied that 
the claim by the Applicant as detailed in her letter to Mr 
Tom Mason dated 29 May 1991 (Exhibit 3) is made out 
against Chittering Real Estate. There was nothing in the 
evidence to indicate that Chittering Constructions is 
properly a Respondent against which the claim by the 
Applicant can be established. The application is therefore to 
be determined by an Order that Chittering Real Estate pay 
to the Applicant an amount of $1,426.25 gross within 21 
days of the date on which such Order issues. 

Appearances: The Applicant appeared on her own behalf. 
There was no appearance by the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry Giles 

and 
Chittering Real Estate 

No. 1663 of 1991) 
COMMISSIONER R.N. GEORGE. 

28 February 1992. 
Order. 

HAVING heard the Applicant on her own behalf and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Respondent, Chittering Real Estate, pay the 
Applicant Kerry Giles, the sum of $1,426.25 within 21 
days of the date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Lawrence 

and 
Rangeview Enterprises Pty Ltd. 

No. 67 of 1992. 
COMMISSIONER S.A. KENNEDY. 

10 April 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application was brought 
pursuant to section 29(b)(ii) of the Industrial Relations Act 
1979. By it Elizabeth Lawrence claims that she is owed the 
sum of $2,000.00 gross pursuant to a contract of employ- 
ment between her and Rangeview Enterprises Pty Ltd. When 
the claim proceeded to hearing there was no appearance by 
or on behalf of the Respondent. 

Lawrence gave sworn evidence and submitted documents 
in evidence. There is before the Commission a copy of a 
letter addressed to her with the date of 20 December 1991 
over the signature of a Stephen Snowden and with the 
letterhead "Australian Accountancy and Financial Serv- 
ices" which is stated as being "a division of Rangeview 
Enterprises Pty Ltd as trustee for the Rangeview Trust" 
[Exhibit 1]. And there is also before the Commission a 
dishonoured cheque dated 16 January 1992 drawn on an 
account titled 'Rangeview Enterprises Pty Ltd' and made 
out to Lawrence for the sum of $1,601.00 [Exhibit 2], 

Lawrence's evidence is as follows. She was engaged in 
employment by the Respondent following interview by 
Snowden and on the terms and conditions set out in Exhibit 
1. The annual salary was set at $24,000. She was to be paid 
on the 15th of each month by cheque and commenced duties 
on the 20 December 1991. Lawrence says that she worked 
for the Respondent for one month but that she has not 
received due payment for that service by virtue of the 
dishonoured cheque. The sum cited on the cheque represents 
the monthly salary due her less due taxation. All her 
attempts to have the Respondent meet the obligations under 
the contract of employment have been unsuccessful. 

Having regard for the evidence before me I am satisfied 
that Lawrence has made out her claim. An order will issue 
in the terms of the amount sought with 14 days for payment. 

Appearance: Elizabeth Lawrence on her own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Lawrence 

and 
Rangeview Enterprises Pty Ltd. 

No. 67 of 1992. 
COMMISSIONER S.A. KENNEDY. 

10 April 1992. 
Order. 

HAVING heard Elizabeth Lawrence on her own behalf and 
there being no appearance by or on behalf of the 
Respondent, now therefore I the undersigned pursuant to the 
powers conferred on me by the Industrial Relations Act 1979 
do hereby order— 

That Rangeview Enterprises Pty Ltd pay to Elizabeth 
Lawrence of 16 Culross Avenue, Thomlie, 6108, the 
sum of $2,000.00 gross within 14 days of the 10th day 
of April 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Ann Lupton 
Sheree Dannenburg 

Janice Trembath 
and 

Gawooleng Dawang Inc. 
No. 1798 of 1991. 
No. 1799 of 1991. 
No. 1800 of 1991. 

COMMISSIONER S.A. KENNEDY. 
30 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: These three claims were filed 
pursuant to section 29(b)(i) of the Industrial Relations Act 
1979. 

Section 29(b)(i) is as follows — 
29. An industrial matter may be referred to the 

Commission — 
(a) ... 
(b) in the case of a claim by an employee — 

(i) that he has been unfairly dismissed from 
his employment; or 

00 
The jurisdiction for the Commission to determine such 

claims is established in section 23 of the Act. Having 
exercised the right to access per section 29(b)(i) the onus of 
establishing unfairness lies with the Applicant in each 
matter. 

By these claims Beverley Ann Lupton, Sheree Dan- 
nenburg and Janice Trembath respectively allege that they 
have been unfairly dismissed from employment by Ga- 
wooleng Dawang Inc. Each seeks an order from the 
Commission that Gawooleng Dawang Inc re-cmploy her in 
the position from which she was dismissed and that the 
employer be obliged to compensate her for the loss of 
contractual benefits in the period from dismissal to such 
re-employment. 

Gawooleng Dawang Inc denies that the dismissals of 
Lupton, Dannenburg and Trembath were unfair and seeks 
findings to that effect and orders dismissing the claims. 

There is an obligation under the Industrial Relations Act 
1979 for parties having recourse to it to endeavour to settle 
differences between them by conciliation in the first 
instance. And in the event of that not being achieved there 
is an obligation on the Commission to pursue conciliation 
to a point where it considers that course unavailing. At that 
point there may be recourse to arbitration. 

When these matters were called on for hearing enquiries 
were made by my Associate as to the positions between the 
parties with a view to the courses for conciliation. She was 
informed to the effect that there was an extensive record of 
disputation involved and that the circumstances were such 
that the issues between the parties were of such long 
standing and so intractable that the only practical course was 
arbitration. On the basis of this and the advised fact of 
conciliation proceedings elsewhere to that point, these 
matters were listed for hearing pursuant to the Industrial 
Relations Act 1979. This situation is the subject of more 
comment subsequently. 

By consent the hearing of these applications proceeded 
concurrently. 

There is no dispute over the following. Contracts of 
employment existed between the Respondent and each of 
the three Applicants. The place of employment was a crisis 
accommodation centre located in Kununurra in the far north 
of Western Australia. Lupton was employed in a position 
designated General Refuge Worker. Dannenburg was 
employed in a position designated Child Care Worker. 
Trembath was employed in a position designated General 
Refuge Worker. 
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Findings as to the terms of the respective contracts of 
employment as relevant and so far as they can be determined 
are made subsequently. 

Each of the three Applicants gave evidence. Evidence on 
behalf of the Respondent was given by Ms Carol Hapke, Ms 
Jan Bayman and Ms Pearl Gordon, all of whom were on the 
Respondent's decision making body at the time of dismissal. 
Evidence was also given by an "ex officio" member, Ms 
Vicki Butcher, on behalf of the Respondent. 

Quite extensive documentary evidence was submitted by 
agreement between the parties [Exhibit A : Items 1-24]. 
Further documents [Exhibits B-K and 1 and 2] were 
submitted in the course of the hearing. 

At the conclusion of the hearing, which was held in 
Kununurra, I was left with a strong impression that the 
women on both sides of this dispute were committed to the 
provision of a quality service in crisis accommodation. But 
those women had seriously fallen out and three employees 
were dismissed. Why? Given the common ends held it is 
reasonable to assume that there existed a sound basis for 
overcoming incidental disagreements which could, and 
probably normally would, arise in the achieving of those. Of 
course a fundamental disagreement over the quality of work 
or over the use of resources or some such could dissipate 
inherent good will, be the source of conflict in an 
employment relationship and an end to it. Was that the case 
in these instances? There is evidence before me of conflict 
over rosters, over directions to attend interviews over the 
means of union representation and other matters. But having 
considered all the evidence I am convinced that there is 
much more to the circumstances of the dismissals of these 
three employees. And the need to arrive at a full 
understanding of all the circumstances has been a prime 
concern for the purpose of proper consideration. 

I can say that in the course of that consideration I have 
been perplexed by a number of events and have found others 
simply inexplicable. Indeed I have considered listing the 
claims for further hearing for the purpose of allowing the 
parties to make further submissions on some of these 
matters. And I have considered exercising powers pursuant 
to the Act so as to hear from bodies or organisations which 
clearly had and have an interest in the events that occurred 
but are not party to the applications. That these courses were 
even considered is a measure of the concerns. 

One of the problems is the degree to which the hearing 
was threaded throughout by implied criticisms, which were 
not pursued fully, of parties and of organisations and persons 
who were not privy to the proceedings. Another is the extent 
to which implied criticisms were raised in evidence. The 
task of consideration was made particularly onerous by the 
level, number and direction of such comments. All of this 
has made the task of the Commission difficult. I should say 
here though that hearsay evidence has been given little or 
no weight and allegations raised in evidence which were not 
pursued when the opportunity was presented so far as other 
witnesses were called remain just that: allegations. 

In order to come to any understanding of the events 
culminating in the dismissals of the three Applicants it is 
necessary to examine the bases on which the employment 
relationships were erected. That examination raises a 
number of probabilities. Not least of these is the probability 
that at crucial times the status and authority of the employer 
was at least confused and confusing. And it is likely that this 
situation seriously contributed to disputes and grievances 
between the parties. The evidence also suggests that another 
factor contributed seriously to the tensions between the 
Applicants and the employer. It is a dispute involving 
another employee, Ms Gillian Meyers, and her ultimate 
dismissal from the position of Co-Ordinator. 

It is noted that the dismissal of Meyers was the subject 
of a conciliation conference in the Australian Industrial 
Relations Commission [hereinafter 'the AIRC], It appears 
that following this there was some sort of settlement reached 
between the parties. As such there was no formal judgement 
as to merit. Those proceedings cannot be of any account in 

considering these claims and no party sought to raise them 
or the outcome. Nor were any substantive submissions or 
arguments going to the dispute involving Meyers put by any 
party. Nonetheless there is evidence that there was a legacy 
from that dispute which significantly affected the employ- 
ment relationships under consideration here. And it appears 
that this continued to be the case even after Meyers' formal 
association with the Centre ended. For instance there is in 
the evidence a copy of a document from the employer to 
these employees which is dated 29 October 1991 (that is, a 
little more than a week before the dismissals) which alleges 
that Meyers — 

has had contact with the service and residents and 
has allegedly caused some distress amongst the 
residents. We trust that the residents well being is your 
prime concern and you will therefore comply with the 
following directive. The Management Committee also 
have a responsibility to ensure a proper service is 
provided to residents and we require that you make 
your responsibility to the Committee a priority and 
therefore not admit Gillian Myers on to the service 
premises under any circumstances. 

[Exhibit H] 

There is also the witness evidence, and particularly that 
of Trembath, Lupton and Bayman, about the quality of 
management and decision making in Meyers' period of 
employment and subsequently. At the very least the two 
employees imply that decisions by Gawooleng Dawang Inc 
were inadequately based and motivated by an intention to 
secure their departures as well as Meyers. Bayman, on the 
other hand, gave evidence to the effect that Meyers' style 
in dealing with the management was marked by impatience 
with the exigencies demanded for ensuring proper consulta- 
tion within it, and by a "bulldozing" approach which, she 
implies, along with the divisions over her dismissal, left a 
serious legacy for the attempts of the management to make 
effective decisions involving the remaining staff. 

Thus, despite the relative absence of argument and 
submissions going to either the significance or relevance of 
the dispute over Meyers' employment on the claims of 
unfairness here, what is before the Commission raises 
questions in any event about the impact of this dispute on 
the way the employees and the employer dealt with one 
another after the severance of Meyers' contract of employ- 
ment. 

The confused situation re employer control and the legacy 
of the Meyers' dispute are the subject of further comment 
subsequently. What immediately follows goes to the 
establishment of the bases of the contracts of employment, 
the termination of which on 7 November 1991 gave rise to 
these applications. It is complicated. 

The crisis accommodation centre in Kununurra had its 
origins in what is termed a Supported Accommodation 
Assistance Programme which is jointly funded by the 
Commonwealth and the WA Governments. Under this 
programme grants are made available to non-government 
organisations and local authorities for the purpose of 
providing a range of temporary accommodation and related 
services to persons in need. Funding was provided under this 
scheme to an agency named as "Anglicare — Kununurra" 
for the provision of a "Crisis centre for women and children 
escaping domestic violence" [Exhibit Al], A copy of a 
document before the Commission [Exhibit A2], headed the 
"Department for Community Services Funding Agreement 
with an Incorporated Association", apparently sets down 
the terms under which "Anglicare —Kununurra" is to 
receive funding (including provision for salaries totalling 
$125,166.00) from an unspecified date to 30 June 1992 for 
the purpose of administering "the funded Service as 
described in Schedule A and to implement the Service 
Objectives as outlined on Schedule B". [Exhibit A2, p. 5]. 
Schedule A of the document identifies the "funded 
Service" as "Gawooleng Dawang, Kununurra Crisis Ac- 
commodation Centre". Albeit it appears that elsewhere 
"Anglicare —Kununurra" is identified as the body to 
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receive and be responsible for funds allocated, it goes on to 
state that "this Centre" — 

receives funds to provide safe, secure short term 
accommodation to women and children who are 
victims of domestic violence in East Kimberley, 
Kununurra for women and children experiencing 
domestic violence. 

[Exhibit A2, p. 13] 
Schedules C and D plus attachments set down auditing 

and financial statement requirements to be met by the 
organisation receiving the funding. Schedule B sets down 
four objectives and a set of performance indicators. 

It is noted that while the document identified as the 
funding agreement refers to "Anglicare —Kununurra" or 
variants of that, the actual sponsor (with "sponsor", it 
appears, being used interchangeably with "agency" or 
"agent") for the purposes of managing the crisis accommo- 
dation centre (including the right to enter into and end 
contracts of employment for operational ends) was Angli- 
care. Significantly given later developments, Anglicare, 
which is headquartered in Perth, established a Kununurra 
based committee and delegated authority for at least some 
management decisions involving the Centre to be made by 
it; an arrangement with which the funding party had no 
quarrel. 

The actual composition of this committee is not before the 
Commission. However it appears that the committee 
included persons from the local Aboriginal community and 
local Anglicare representation as well as local persons who, 
while not necessarily nominated representatives of various 
government agencies or departments in Kununurra, were in 
fact employed by such. Nor is the full extent of the delegated 
authority which could be exercised by it known to the 
Commission though its delegated authority to engage 
employees to work for Anglicare is clear. 

At this point it is noted that throughout the documentation 
before the Commission and throughout the witness evidence 
there are some other variations in terminology used. For 
instance the crisis accommodation centre is variously 
referred to as the "Kununurra Crisis Centre", the "Ga- 
wooleng Dawang centre", the "Kununurra Crisis Accom- 
modation Centre", "the Service", "the funded Service", 
the "Kununurra Crisis Accommodation Centre 'Gawooleng 
Dawang'" and "Gawooleng Dawang Service". 

For the sake of consistency, from this point the crisis 
accommodation centre which was the place of work for the 
three Applicants shall be termed "the Centre". 

It is also convenient to note here that in June 1991 an 
organisation to be known as "Gawooleng Dawang Inc" 
secured incorporation and that its constitution included 
provision for what was termed a management committee. To 
all intents and purposes though it appears that the 
management committee to which Anglicare delegated 
authority was transformed into Gawooleng Dawang Inc and 
the delegated authority from Anglicare continued with an 
incorporated body in lieu of the original management 
committee set up. The circumstances of the incorporated 
body and its functioning are highly relevant and are detailed 
subsequently. But, again for consistency of reference, the 
term "Anglicare Management Committee" will be used to 
designate the repository of delegated authority from Angli- 
care. 

The date the Centre commenced operating is nominated 
in one of the documents before the Commission as early 
March [Exhibit A4]. However the evidence is that these 
three Applicants entered into contracts of employment with 
a common operative date of 25 February 1991. It appears 
from the evidence of Meyers' involvement in the interview- 
ing of the Applicants for work at the Centre that her 
employment commenced earlier than that. Though the 
selection process involved in the Applicants taking up 
employment in the Centre was subject to the Anglicare 
Management Committee, this was as agent for Anglicare. 
Thus the respective contracts of employment entered into on 
or about 25 February 1991 by Trembath, Lupton and 
Dannenburg were with Anglicare. 

The actual terms of offer and acceptance at the time which 
resulted in these contracts of employment being entered into 
were not established in these proceedings. The only 
evidence of terms is set down in documents dated 24 April 
1991 headed "Gawooleng Dawang Job Contract" (copies 
of which are before the Commission) and, to a very limited 
degree, as given in evidence by Trembath and Lupton. The 
terms set down in the documents dated 24 April 1991 
[Exhibits A7, A20 and A23] were endorsed at that time by 
the employer (through the Anglicare Management Commit- 
tee) as an expression of employee —employer duties and 
obligations pursuant to the contracts of employment 
between Anglicare and, respectively, Trembath, Lupton and 
Dannenburg from at least that point. It appears from the 
evidence of Trembath and of Bayman that while some of 
these conditions may have been extant from the time the 
contracts of employment were entered into on or about 25 
February 1991, the production of express terms nearly two 
months later represented some agreed additions and/or 
variations to the original contracts. In this respect there is 
Trembath's evidence that on the job exigencies were factors 
in the establishment and organisation of hours and Bay- 
man's evidence that the documents were produced to the 
Anglicare Management Committee, of which she was a 
member, by Meyers and that there was some debate about 
the terms specified. In any event there is no doubt that from 
the point when the Anglicare Management Committee 
endorsed the express terms they were binding on the 
employer and the employees. 

But it needs to be said that it is clear from the evidence 
that even then these documents may not have represented 
all the agreed terms of employment. For instance there is 
evidence that Trembath and Meyers had 'on call' duties in 
alternate weeks. This is not express in the terms of 
Trembath's document of 24 April 1991. Bayman, who as a 
member of the Anglicare Management Committee was 
involved directly in subsequent management of the Centre, 
gave evidence that she was unaware of any such condition 
applying but effectively conceded that this could have been 
the case. 

Each of these "job contract" documents contains a 
number of common provisions. So far as these are relevant 
they are detailed subsequently. The documents contain some 
notable differences too. The most significant concerns hours 
of work. 

The Centre was intended to operate 24 hours per day 7 
days per week which was to involve at least one employee 
in attendance at the Centre at all times. 

Trembath's ordinary hours as set in Clause 6 of her 
written contract [Exhibit A7] were not to exceed 75 hours 
per fortnight, to be worked over any 24 hour period and on 
a seven day a week basis "provided that these hours will 
be worked on a flexible basis by mutual agreement between 
employer and employee". There was provision in Clause 
7—Overtime for time off in lieu of overtime worked. 
Subclause (a) of Clause 3 sets the wage rate for Trembath's 
position of General Refuge Worker as $10.26 per hour for 
40 hours per week plus District Allowance. Given the setting 
of a 75 hour fortnight in Clause 6, it is likely that the 
reference to a 40 hour week in this clause is merely a divisor 
applied to some extraneous award rate in order to arrive at 
an hourly rate. There is no reference in Trembath's contract 
to a shift work rate or any other rate other than $10.26 per 
hour. 

The hours clause and overtime clause in Lupton's 
document [Exhibit A20] is in identical terms to that of 
Trembath. However the wage rate specified for Lupton (who 
was also employed in the position of General Refuge 
Worker) is differently expressed from that of Trembath. It 
is set at "$10.26/$4.00 per hour for day/night shifts Plus 
District Allowance". This distinction is the subject of 
subsequent comment. 

The expression of the hours and rates in Dannenburg's 
contract [Exhibit A22] is different again. The rate set for 
position held (Children's Worker) is $9.60 per hour but 
subclause (a) of Clause 3 specifies that this is "for 28 hours 
per week Plus District Allowance" whereas the hours clause 
in her contract is in identical terms to those of Lupton and 
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Trembath and thereby imposing a limit of 75 ordinary hours 
per fortnight compared with the limit of 28 hours per week 
implied in the wages clause. 

Evidence of the usual hours worked, at least to the point 
when Meyers was dismissed, was given by the Applicants. 

In Dannenburg's case the hours worked are unremarkable. 
Her ordinary hours were from Sam to 4pm on Mondays and 
Fridays and 1pm to 5pm on Tuesdays and Thursdays for a 
28 hour week. She had no on call responsibilities. 

In the light of her document of 24 April, the arrangements 
so far as Trembath's hours of work were concerned are not 
so straightforward. It is her evidence that her ordinary hours 
of work were from Sam to 4pm, without a meal break, 
Monday through Friday (ie. a 40 hour week). However it 
appears that one of the following applied. As compensation 
for hours of work arising from call-outs after hours during 
alternate weeks, an accumulation of these hours was taken 
as paid time off work on Fridays or, as compensation for 
being on call (as distinct from actual call outs) after ordinary 
hours on alternate weeks, Trembath took 8 hours' paid leave 
on alternate Fridays. 

Lupton's situation is different again. It is her evidence 
that she was rostered on sixteen hour shifts commencing at 
4pm on Mondays, Tuesdays and Wednesdays and a 20 hour 
shift ending at Sam Saturday, although it is noted that her 
claim elsewhere of an Sam Friday start to this shift would 
constitute this a 24 hour period shift not a 20 hour shift. 
Simply using the lengths of shift as cited by Lupton, her total 
hours constituted a 68 hour week and included breaks of 
only 8 hours between some of those shifts. She did not 
distinguish between hours during which she carried out the 
duties of the position and hours when she may have been 
called on to carry out duties but otherwise was simply 
required to be on the premises, in her evidence. The 
difference in hourly rate cited in Lupton's contract of 
employment suggest that this distinction was the case. But 
given the discrepancies between the hours clauses in each 
of the documents compared with the evidence as to the hours 
actually required to attend, it is not possible to take Lupton's 
position much further. It is worth noting though that though 
she held the same position as Trembath, her work hours were 
very different. 

Leaving aside the effect of any paid time taken in lieu, 
an examination of the coverage of hours by these employees 
across a week would leave 56 hours (or 7 eight hour periods) 
remaining to be covered. These include the following: the 
period 12 midnight to Sam on Mondays; the period 12 
midnight to Sam on Fridays; the period Sam to 12 midnight 
on Saturdays; and the 24 hours on Sundays. 

The only full time position not accounted for in the 
preceding is that of co-ordinator. However, the evidence is 
that at the relevant time, the co-ordinator's ordinary rostered 
hours were during what was apparently termed "the day 
shift"; (presumably largely based on the Sam—4pm period) 
and on week days, and in addition, with the same 
arrangement as applied to Trembath for call outs and with 
application on a week about basis. 

Trembath and Lupton gave evidence that on occasions 
two other persons worked at the Centre as (presumably) 
General Refuge Workers. This was effectively acknowl- 
edged by the Respondent. The two persons were named as 
Wilma Huddleston and Margaret Ishigucci. The latter was 
identified by Lupton as working on a "relief" basis and 
Huddleston was identified as regularly working on week- 
ends and doing the shifts when Lupton was not rostered. 

On what is before me I can only conclude that the 
"relief" work constituted casual work with separate 
contracts of employment arising for each such period on 
which the person was offered and accepted employment. 
The position of the other person appears to be quite different. 
The evidence of regular weekly employment at the Centre 
suggests that a permanent part time contract of employment 
between this person and the employer existed. Somewhat 
surprisingly the hours, duties and terms of this contract of 
employment were not established. Neither of these employ- 
ees at any stage had a "job contract" document. It appears 
that this may have been construed by management and 

employees and others as somehow rendering void or 
inconsequential or secondary any work arrangements be- 
tween such persons and an employer. Such a construction 
could be misplaced in law however. 

A contract of employment is a question to be determined 
on fact and in law. The answer is not simply a matter of 
whether a document exists. There is at least indirect 
evidence here suggesting that a person regularly attended at 
the Centre for the purpose of general refuge work and was 
paid for this from the same source and probably at the same 
rate as Lupton was for equivalent hours. Prima facie then, 
there was an on-going employment relationship. That it was 
part time does not alter that and that it was not reflected in 
any document does not, of itself, alter that in law either. The 
standing of such a contract of employment for permanent 
part time work would not necessarily be different in law 
from the standing of, for instance, the contract between 
Dannenburg and the employer for permanent part time work 
at the Centre notwithstanding the fact that Dannenburg's 
employment was the subject of a "job contract" document. 

Of course the situation of persons who are not parties to 
these claims is not a matter for consideration per se here and 
I take it no further. However the evidence adduced from the 
Applicants and the Respondent on this aspect is significant 
in that it indicates that there was little or inadequate 
understanding of what a contract of service entails and how 
it is formed. And, having regard for all before me, I am 
convinced that a lack of basic knowledge and appreciation 
of these was a factor in the inability of these parties, whether 
employee or employer, to coherently attempt to remedy 
grievances over time. 

Other than the hours clauses, the common employment 
provisions in the respective job documents of Trembath, 
Lupton and Dannenburg which are of relevance for the 
purposes of consideration of the arguments put, concern 
rights in the terminations of the contract of employment and 
rights to union representation. 

The common clause for termination of the contracts of 
employment consists of eight subclauses. Other than the two 
subclauses included for redundancy and technological 
change which are not repeated here, it is as follows — 

13. TERMINATION OF SERVICE (Permanent Staff 
only) 

(a) The first 3 months of service of the employee 
shall be probationary and may be terminated 
by 1 week's notice on either side. 

(b) Where the employer intends to terminate the 
service of the employee otherwise than 
within the first three months of service or at 
the expiration of the agreed term of service 
then the employer shall give 2 weeks notice 
in writing specifying whether the termination 
is for unsatisfactory service, redundancy due 
to funding, redundancy due to technological 
change, or for any other stated reason. 

(c) Except in the event of gross misconduct by 
the employee, the employer shall not termi- 
nate the services of the employee for unsatis- 
factory service unless the performance of her 
duties has been formally assessed as pro- 
vided for under Clause 2(C) above. 

(d) Upon receiving notice of termination for 
unsatisfactory service the employee has the 
right to appeal within 5 working days to the 
employer's Management Committee which 
will meet with 5 working days after the 
appeal is lodged, and shall reach its decision 
within 5 working days. 

The employee may make written represen- 
tations to the Management Committee, 
which will be circulated to each member 
prior to the meeting. The employee shall be 
entitled to attend the meeting of the Manage- 
ment Committee and shall have the right to 
speak. 
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In the event that the appeal is upheld, 
notice of termination will be withdrawn by 
the employer. 

(e) An employee who wishes to resign shall give 
at least 2 weeks written notice of such 
resignation to the employer. 

(f) A certificate of service shall be furnished by 
the employer upon termination of employ- 
ment for whatever reason. If requested, an 
employer must furnish the employee with an 
employment separation certificate in accor- 
dance with the Department of Social Security 
policy. 

The common clause for union representation is as 
follows— 

17. TRADE UNION REPRESENTATION 
In any matter relating to any clause in this 

Agreement, the employee shall have the right to 
seek the advice, assistance, or representation of an 
appropriate Trade Union. 

[Exhibit A4] 
I turn now to the matter of contracts of employment 

between the Applicants and the cited Respondent, Ga- 
wooleng Dawang Inc. 

By way of a letter addressed to the relevant WA Minister 
and dated 2 October 1991, the relevant Federal Minister 
endorsed a proposal by the WA Minister on 30 July 1991 
that the sponsorship of the Centre be transferred from 
Anglicare to "Gawooleng Dawang Inc". A copy of a two 
page extract of a document dated 3 October 1991 is 
acknowledged by the parties as establishing the sponsorship 
change. The extract includes the following- 

Department for Community Services 
Funding Agreement 

Department for Community Services 
Interim Funding Agreement 

With An Incorporated Association 
This Interim Agreement dated the 3rd day of October 
1991. 
Between the Minister for Community Services 
who is providing the Grant and 
Garwooleng Dawang Incorporated 
of PO Box 997 Kununurra 6743 
which will administer The Kununurra Crisis Accom- 
modation Centre 
And is for the interim funding period 
1 October 1991 to 31 December 1991 
and is subject to the terms and conditions below. 

[Exhibit A4] 
The further terms of the agreement between the Minister 

and Gawooleng Dawang Inc are not before the Commission 
but it is probable that these were generally in the same terms 
as the agreement between the Minister and Anglicare which 
it superseded. It is noted that this supersession appears to 
have eventually occurred on 3 October 1991 but with the 
parties to it agreeing that the agreement had an (retrospec- 
tive) operative date of 1 October 1991. Given the evidence 
of contracts of employment between (at least) the three 
Applicants here and the original sponsor, Anglicare, it is 
notable that there were no submissions put on the 
implications of a retrospectively operating arrangement, 
including an authority to hire and fire, of a new sponsor in 
lieu of an existing employer and the obligations of that 
employer under those contracts of employment. As it is the 
record of the transfer of sponsorship is important for an 
appreciation of the circumstances of the dismissals. 

The employer for the purposes of these applications is 
Gawooleng Dawang Inc. That body was incorporated in late 
June 1991. The parties agree that the Gawooleng Dawang 
Inc body took over sponsorship of the Centre in early 
October 1991. Developments from the incorporation of that 
body in June and its taking over the sponsorship of the 
Centre just over three months later have some bearing. 

A copy of the registered constitution of Gawooleng 
Dawang Inc is before the Commission. Article 2.09 states 
that the incorporated body has the power to "employ 
persons whose services may be deemed necessary for the 
purposes connected with the Objectives of the Organiza- 
tion". Article 3 sets down the requirements for membership 
of the incorporated body. It includes the following — 

3.00 The requirements for membership of the 
Organization: — 

i Having commitments to issues and rights of 
all women. 

ii Acceptance of the Constitution of the Organ- 
ization. 

iii Active involvement in the Organization as 
determined by the Management Committee. 

iv Attendance of [sic] at least one introductory 
Committee meeting and participation in a 
training period, as determined by the Man- 
agement Committee. 

v That you are accepted by a two thirds 
majority vote by all members present. 

3.01 Each member will be involved on the Commit- 
tee as an individual and not as a representative of any 
organisation, unless requested by an ex-officio mem- 
ber. 

[Exhibit B] 
There are another 6 parts to Article 3 which include 

references to "the Committee" and "the Management 
Committee". 

The preamble to Article 4 states that "the affairs of the 
Committee shall be managed by the Management Commit- 
tee in general meetings which shall exercise all powers of 
the Organisation." It is a requirement of Article 4.01 that 
the Management Committee "shall consist of a minimum 
of six members, and a maximum of 12 women" and further, 
with at least 50% of the membership representing Aborigi- 
nals. 

Other provisions in this Article include the setting of a 
quorum of no less than four "members" for meetings 
(including annual general meetings); and the establishment 
of a right of members other than ex-officio members to vote 
in "decision making" albeit decisions are to be made "by 
consensus" or in the event of consensus not being reached 
after "two constitutional meetings", by a two thirds 
majority vote. Authority to employ persons "whose service 
may be deemed necessary or desirable for purposes 
connected with the Aims and Objectives of the Organisa- 
tion" is conferred by Article 4.05 on the "Committee". 

Thus, it could be construed that membership of the 
incorporated body involved automatic participation in "the 
Committee" but subject to "the Management Committee" 
or that "Committee" and "Management Committee" are 
to be read interchangeably. 

There are also constructions which can be made on a 
reading of just Articles 3 and 4 in the context of the whole 
document which result in inconsistencies. In some parts the 
document just makes little sense. 

The Commission was told that steps have been taken to 
amend the registered rules of Gawooleng Dawang Inc but 
that at the time of hearing these had not yet been formally 
recognised for the purposes of incorporation. But at the 
relevant time for the purposes of the matters here, namely 
late June to the dismissals on 7 November 1991, the articles 
as registered in late June 1991 applied. The significance of 
them, so far as there is any, is detailed subsequently. 

In late June (that is at about the time of that registration) 
Anglicare sought a transfer of its sponsorship of the Centre 
to Gawooleng Dawang Inc. That was done through an 
approach to the WA Minister for Community Services. In 
late July the Minister sought endorsement of this transfer 
from the relevant Federal Minister. As already noted that 
endorsement did occur but not until October. In the 
meantime Anglicare remained not only the sponsor of the 
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Centre but also the employer of persons engaged in carrying 
out duties at the Centre. 

But, the means by which the Centre was managed in the 
period from the request for transfer of sponsorship late in June 
actually underwent a subtle change. As already noted the 
newly incorporated body had provision for a management 
committee. In effect, it seems, it was to this body that 
Anglicare delegated management authority in lieu of what I 
termed the Anglicare Management Committee. I doubt that the 
change was of much moment in the eyes of anyone at the time. 
It appears that the constitution of the Anglicare Management 
Committee was largely the same as that which resulted out of 
the Gawooleng Dawang Inc move. In fact the latter was really 
only a further step involved in de facto local community 
control being established as an entity so as to enable a transfer 
of the remaining responsibilities of the sponsor. 

It seems that all this resulted in day to day control of the 
Centre by a committee established under the constitution of 
an incorporated body and thereby liable to act in accordance 
with that constitution but exercising that control by 
delegated authority and answerable to Anglicare. But not 
withstanding Anglicare's authority, it appears that from the 
point when the transfer was initiated, the Management 
Committee of Gawooleng Dawang Inc (hereinafter "the 
Management Committee" and to be distinguished from the 
Anglicare Management Committee and also Gawooleng 
Dawang Inc as employer) carried out the role of employer 
in a practical sense and the role of Anglicare became simply 
the disbursement of the funds in accordance with the 
financial and auditing requirements of the Funding Agree- 
ment albeit its obligations and rights as an employer were 
not reduced or superseded. That is, the authority of the 
Management Committee in carrying out that role was on the 
basis of a delegation which Anglicare could have amended 
or revoked at any time. 

I doubt that any of this would have been of much moment 
had the Centre run smoothly. But it did not. Some time in 
August Meyers and the Management Committee fell out. A 
period of turmoil and public controversy ensued. 

The Commission was told that in the month of August 
1991, Meyers was dismissed, reinstated and suspended. 
Some weeks later she was again dismissed by the 
Management Committee. Facilities such as the Centre's 
access to STD telephone services were curtailed by the 
Management Committee and the Centre was closed for a 
period commencing about the middle of September. One 
result was that the home of the Anglican minister in 
Kununurra was used as a temporary shelter with the 
Applicants working at that location for the period. It appears 
that this activity was not controlled by the Management 
Committee but was endorsed by the employer as due service 
in accordance with the contracts of employment and the 
Applicants were paid accordingly. 

In the meantime Meyers' Industrial Union had initiated 
conciliation proceedings in the AIRC over her dismissal. A 
conference on that dispute was due to be held in early October. 

By way of a letter dated 30 September 1991, the 
Management Committee informed the Applicants that it was 
intended to reopen the Centre on 2 October 1991 and that 
an interim co-ordinator had been appointed. It continued — 

This notice of our intentions is an opportunity for 
you to indicate your willingness to continue your 
employment and work co-operatively with [the interim 
co-ordinator] and the Management Committee. 

Due to circumstances, the service we will offer, will 
be different from your past service employment. To this 
end we request your attendance at an interview [the 
following day, 1 October 1991] to discuss your 
commitment to this temporary situation. 

We advise that failure to respond will be interpreted 
as an unwillingness to be directed by the Management 
Committee. 

The substance and tenor of this document and its timing 
is the subject of comment subsequently. But the reference 
to continuation of employment is significant in the light of 
the imminent transfer of sponsorship. 

At this point the Department of Community Services 
intervened with a proposal that there be a "cooling off" 
period from 1-21 October 1991. It is interesting that this 
involved a body external to the employment relationship 
albeit it was the conduit of taxpayers' moneys to the 
employer. It is also interesting that the terms of the proposal 
were put in a document addressed to (the still employer, but 
by virtue of a retrospectivity provision agreed between the 
funding source, and the employer, and effectively Ga- 
wooleng Dawang Inc, the soon to be deemed ex-sponsor 
with effect on that very day) Anglicare and to the — 

• Management Committee of [Gawooleng Dawang 
Inc.] the Co-Ordinator and Workers of the Kununurra 
Crisis Service. 

[Exhibit A4] 

As its terms include conditions to apply to Meyers it is 
presumed that the reference to Co-Ordinator means that 
dismissed employee and not the "interim co-ordinator" 
referred to in Exhibit A9. It is noted that in the addressing 
of the document, the employer (Anglicare) is distinct from 
the Management Committee. 

The terms of the "cooling off" agreement set down a 
number of conditions to apply for the three weeks from 1 
October—21 October 1991 unless there was some resolution 
of conflict/s before then. 

The conditions included a continuation of payment of 
salary to Meyers for that period notwithstanding that the 
Management Committee was to maintain her dismissal and 
Meyers was not to attend the Centre or be involved in any 
delivery of its services. Meyers was to continue in the 
housing which had been provided as a consequence of her 
employment and the Management Committee was to refrain 
from attending at that house during the period. The 
employees (and it appears that this was limited to Trembath, 
Lupton and Dannenburg) were to go on paid leave and 
refrain from attending the Centre or take any role in the 
delivery of services during the period. The situation of these 
persons was subsequently described as being on "stand by" 
[Exhibit A12]. The Centre was to operate as "a safe house" 
for the period and a Ms Pauline Woodbridge was to be 
appointed "Acting Interim Co-Ordinator" for that purpose 
and would control the Centre's vehicle. The Management 
Committee was to undertake not to implement any changes 
to these arrangements during the period and "to co-operate 
fully with the Department for Community Services in 
Kununurra and the Community Funding and Development 
Directorate in the Department for Community Service Head 
Office in the day to day management of the service in the 
three week period". [Exhibit A4]. 

In the event the proposal of 1 October 1991 was accepted 
and implemented. As has been noted this was only two days 
before the transfer of sponsorship from Anglicare to 
Gawooleng Dawang Inc was effected and, by virtue of the 
agreement as to retrospectivity, coincided with the operative 
date of Gawooleng Dawang Inc as sponsor. And it can be 
noted that both the transfer and the "cooling off" agreement 
were implemented very shortly before the issue of Meyers' 
dismissal was to be canvassed in the AIRC. 

It is noted that in his letter of 2 October 1991 to his State 
counterpart in which he endorsed the transfer of sponsor- 
ship, the Federal Minister commented that he was— 

... aware that problems with the constitution and 
grievance process for this service held up the transfer 
of sponsorship and am satisfied that this matter has now 
been resolved. 

[Exhibit A9] [Exhibit A6] 



But in the circumstances which existed at the time it could 
hardly be said that a conclusion that resolution had been 
achieved could be applied to the employer-employee 
situation. 

And the evidence as to events following the implementa- 
tion of the "cooling off" period hardly changed that. 

The evidence as to relations between the parties in this 
period is detailed subsequently. At this point though it is 
convenient to have regard for the position of the Applicants 
in relation to Gawooleng Dawang Inc so far as employment 
was concerned. 

Argument was put on behalf of Gawooleng Dawang Inc 
that this transfer did not constitute a transmission of business 
in a legal sense and it was emphasised that there was no 
obligation in the funding agreement between the Minister 
and the new sponsor for employees of Anglicare engaged 
in duties at the Centre to be so engaged. With respect, the 
assertion of the existence of a right not to employ conferred 
by the funding body on Gawooleng Dawang Inc. is of no 
moment. For jurisdiction to exist the Commission needs to 
be satisfied that these Applicants had contracts of employ- 
ment with the cited Respondent. If they did not then there 
is no jurisdiction. The question of whether an employer— 
employee relationship exists, and if so in what terms, is one 
of fact and law. In the determining there must be a weighing 
up of all the evidence. The terms of the funding agreement 
between the parties to it does not establish one way or the 
other whether there were actually employment relationships 
between Gawooleng Dawang Inc and these Applicants at the 
point at which the sponsorship was transferred. 

Having considered the evidence I have concluded that 
such employment relationships did exist and that if there 
was a right not to employ it simply was not exercised. As 
such it was rendered redundant. 

A number of factors suggest that the contracts of 
employment between Anglicare and Trembath, Lupton and 
Dannenburg were, by assumption of those directly affected, 
simply replaced by contracts of employment between 
Gawooleng Dawang Inc (hereinafter "the Respondent") 
and Trembath, Lupton and Dannenburg. These include the 
application of retrospectivity in the funding arrangements; 
the letter dated 30 September 1991 [Exhibit A9] to 
Trembath from the Respondent stating that the Centre would 
re-open on 2 October 1991 and citing this as an opportunity 
to accept a continuation of employment; the terms of the 
accepted "cooling off" arrangement; and the absence of any 
attempt by the Respondent to specify any new terms or 
changes to the terms of the contracts of employments as 
existed with Anglicare (as distinct from subsequent attempts 
to discuss the terms), to which the Applicants could respond. 
These suggest that the contracts of employment with 
Anglicare were effectively taken over by the Respondent 
when it assumed sponsorship of the Centre in October and 
in those terms. This view is supported by the absence of any 
notices of termination by Anglicare of the contracts of 
employment and the absence of any apparent attempt to 
meet or at least dispose of any contractual obligations claims 
such as the accumulation of paid time off in lieu prior to the 
transfer. [Exhibit F incorporates such a claim]. And the fact 
that there was some common membership of the local 
committee managing the Centre on behalf of Anglicare in 
the period from at least late June 1991 and the management 
when the Respondent took over sponsorship in early October 
adds to the probability that it was at least implicitly accepted 
by the Respondent and by the Applicants that the contracts 
of employment which were in existence between Anglicare 
and the Applicants were, on transfer of sponsorship 
responsibilities, to exist between the Respondent and the 
Applicants with the previous service to be deemed continu- 
ous for the purposes of entitlements. 

That is to say that, notwithstanding any rights not to 
employ or be employed consequent on the transfer of the 
sponsorship, the evidence is that the Respondent did employ 
the Applicants at that time and in the absence of any offer 
and acceptance of terms different from those which had 
applied, it can be implied that the terms and conditions were 
unchanged. Of course whether or not this situation was to 
continue was a matter for the parties to those contracts of 

employment. And the contracts of employment between the 
Applicants and the Respondent were immediately affected 
by the agreed "cooling off" period. 

It appears that in that three week period, little or no 
progress was made towards establishing a reasonable 
working relationship as far as these Applicants and the 
Respondent were concerned. 

Other developments in this time probably contributed to 
a maintenance of at least confusion if not tensions. One was 
the advent of Meyers' dismissal being the subject of 
proceedings in the Australian Commission. Until this course 
was over it is likely that the divisions were maintained. The 
other was the holding of a public meeting in Kununurra in 
mid October when, it appears, the differences between 
Meyers and the Respondent received quite an airing. And 
there were media reports of the conflict. 

There is no evidence before the Commission that there 
was any significant effort by any one, including the 
Applicants, to bring an end to all the hostilities during the 
"cooling off" period. Thus, by the time it ended, and with 
the issue of Meyers' dismissal still live in the AIRC, 
conditions for progress were no further advanced. The 
parties did nothing which could be construed as conciliatory 
so far as I can see. It was only a cease fire. 

On 22 October Trembath, Lupton and Dannenburg 
returned to work at the Centre. The Acting Co-ordinator, 
Woodbridge, was there. There is evidence that Woodbridge 
had been recruited from Queensland for a limited period for 
the purpose of acting in that position. At this time there was 
only one week of that period left. Trembath, Lupton, 
Dannenburg and Butcher gave evidence on what transpired 
on the return of the Applicants to work. According to 
Butcher, Woodbridge came to her in a state of distress 
saying that none of the Applicants would co-operate with 
her in establishing work arrangements, and particularly the 
establishment of a roster. To assist her Butcher attended at 
the Centre and discussed rosters with the Applicants. This 
discussion resulted in what Butcher described as an interim 
roster to last for that week only. Butcher maintains that the 
Applicants knew this. She says that the roster involved the 
Acting Co-Ordinator staying overnight at the Centre, and, 
as she was returning to Queensland at the end of that week, 
a new roster would have to be implemented. 

The Applicants deny that they were uncooperative with 
Woodbridge. They acknowledge that Butcher arrived and 
that a roster was agreed to. But they do not acknowledge that 
it was interim. 

The roster is before the Commission [Exhibit G]. 
Although Butcher's evidence of uncooperativeness is 
hearsay, the fact of her role and the roster, and the evidence 
of Woodbridge's imminent departure, which was not 
disputed, lends weight to her version. Butcher also gave 
evidence that during the discussion about rostering, Trem- 
bath told her that she would prefer to work fewer hours per 
week and Lupton told her she did not want to work nights 
and weekends all the time for personal reasons. This 
evidence is confirmed by Trembath and Lupton. 

At this point I deal with another issue. In her evidence 
Lupton effectively alleges that Butcher, in whom she had 
confided her reasons for seeking a change in hours, breached 
that confidence to the Respondent. She cites a comment by 
a Sylvia Hurse and a message from the same person through 
a Linda Rawlins as reason to believe Butcher had breached 
the confidence. This breach, according to Lupton, was a 
main reason for her opposition to her attending meetings 
alone with the Respondent for the purpose of discussing her 
"personal" circumstances. To paraphrase, she asserted that 
the Respondent's Management Committee would use the 
opportunity "to get it all out of her". 

Butcher categorically stated in evidence that she told no 
one at all what it was Lupton had told her. And Hapke and 
Bayman denied that they had any knowledge of the reasons 
why Lupton wanted a change from night and weekend work. 
Hapke said that the main reason for the Respondent's 
concern about the rostering was in fact the very long hours 
of Lupton compared with others (and implicitly Trembath's 
hours), the exclusion of Lupton from day shifts and thereby 
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day to day contact with government departments, agencies 
etcetera which was largely carried out by the other general 
refuge worker (Trembath), and concerns within the Respon- 
dent's membership and the Aboriginal community that these 
arrangements represented an incipient racism. According to 
Hapke, who was the Chairperson at the relevant time, it was 
these concerns which were a prime factor in seeking separate 
interviews with each of the Applicants. 

Given the hours Lupton was required to attend the Centre 
and the preponderance of night and weekend work, I 
consider that there was prima facie good reason for the 
Respondent to review the rostering arrangements which had 
existed. Of course that roster lapsed with all the turmoil and 
had been replaced by the Butcher roster. It seems that that 
was due to be replaced too but there was no pressure for a 
return to the original roster; to the contrary. The evidence 
is that the Applicants, while continuing to assert the original 
rostering was the best for the Centre, actually endorsed the 
Butcher roster in lieu in October. Lupton's evidence then is 
another dimension. 

In view of the likelihood that Lupton's conclusion about 
Butcher played a part in her attitude towards the Respon- 
dent, the following needs to be borne in mind when 
considering its reasonableness. In her own evidence Lupton 
said that as well as Butcher, the police and her co-workers 
knew the reasons for her need for different hours of work. 
It was not only Butcher she confided in. And Butcher 
submitted to cross examination. The only questions put to 
her on this issue were put by the Commission. As the 
opportunity for Lupton to pursue this allegation was then, 
the fact that it was not pursued is an important consideration. 
There is no evidence that Butcher told anyone let alone any 
person involved with the Respondent's decision making 
body. Indeed Lupton's own evidence supports this. If 
members of the Respondent's Management Committee had 
already been told by Butcher what the circumstances for her 
request for a change of hours were, why should they set out 
to "get it out of her"? That is not to say that Lupton's 
concerns were not genuine but it is to say that the grounds 
for her concerns are not evident. 

Relations between the Applicant and the Respondent 
deteriorated markedly in the eight days from 29 October to 
7 November. The evidence of this is in the series of written 
communications (5 in all) from the Respondent to the 
Applicants, a written reply in one instance from the 
Applicants to the Respondent and in the evidence of the 
three Applicants and of Hapke, Gordon and Bayman for the 
Respondent. 

This evidence generally reveals an extraordinary and 
sorry situation. It also suggests that the extent to which 
others beyond the actual parties were involved in supporting, 
directing, advising, drafting documents, counselling and 
otherwise having things to say about the contractual 
relationships between these parties was probably great. 

The following is a summary of that evidence. 
On 29 October 1991, the Respondent had drawn up a 

roster which it intended to have operate at the Centre on and 
from the following day. There is conflicting evidence as to 
the conveying of the Respondent's intentions, including the 
roster, to the employees. Hapke and Bayman, in particular, 
gave evidence that the roster was drawn up over a period of 
hours on that day; that the Respondent caused a telephone 
message to the Applicants at the Centre some time in the 
early— mid afternoon to the effect that the new roster would 
be delivered there before 5.00pm that day; that Hapke and 
Bayman did deliver the roster and a memorandum attached 
to it in accordance with that and met with all three 
Applicants on or about the verandah of the Centre where 
they endeavoured to convince them to work the roster or to 
raise separately any concern about it that they had; that they 
were received in a sullen and hostile manner generally; that 
Dannenburg tore up her copy of the roster without even 
looking at it; and that on the conclusion of that meeting each 
Applicant had stated words to the effect that they would not 
work the new roster and would continue with the Butcher 
roster. Trembath and Dannenburg deny they were even 
present at such a meeting. Lupton says she was present, and 
in effect, that she rejected the roster. 

The roster itself [Exhibit H] has provision for a total of 
four employees including the position of co-ordinator with 
the employee in that position to work the hours of 
8.00am —4.00pm Monday through Friday. There is provi- 
sion for a "sleep over" at the Centre shift "between the 
hours of 10.00pm —8.00am each 24 hours" but in the 
attached memorandum the Respondent stated that relief 
(casual?) employees would be utilised (engaged?) for this 
purpose. Trembath and Lupton were designated as working 
two rosters on alternate weeks. In the first week the hours 
were set as 12.00pm — 5.00pm and 6.00pm—10.00pm on 
Tbesday through Friday (9 hours on each of the four days 
with a break of one (unpaid?) hour each day. In the second 
week the hours were set at 9.00am — 2.00pm on Tuesday and 
Wednesday, 10.00am —2.00pm on Thursday and 2.00pm — 
10.00pm on Saturday and Sunday (ie. 5 hours of work on 
both TUesday and Wednesday, 4 hours on Thursday and 8 
hours on both Saturday and Sunday). Thus the total hours 
of work across a fortnight would be 66 hours. The hours for 
the Child Care Worker were set down in a two week cycle. 
The hours in the first week were set as 2.00pm — 8.00pm on 
Monday, 3.00pm —8.00pm on TUesday and Wednesday and 
8.00pm — 2.00pm on Saturday and Sunday for a total of 30 
hours. The hours in the second week were set as 
1.00pm —8.00pm on TUesday, Wednesday, Thursday and 
Friday for a total of 28 hours. 

The memorandum attached to the roster also states that 
an "interim co-ordinator" had been appointed and would 
take up duties on 2 November; that the attached roster "has 
been compiled by the Management Committee in good faith 
and in order to give maximum shift coverage until the end 
of November and to meet the requirements of your 
employment contracts"; that "your co-operation" with the 
roster is sought but individual's queries could be raised 
through interview with the Management Committee; that the 
Management Committee's "current" advice was to the 
effect that the dispute with Meyers did not affect "service 
staff" or their conditions and "service staff should perform 
duties as requested by the Management Committee". 

It goes on to state the objectives of safety and security of 
the Centre, to allege that Meyers had been causing trouble 
and to direct the Applicants not to admit Meyers on to the 
premises under any circumstances. It concludes — 

We trust that you will accept all of the above in the 
spirit of providing a qualify service to the residents. 
Failure to comply with these directives will be 
interpreted as a serious breach of staff responsibility to 
the Management Committee and disciplinary action 
may follow. 

It is notable that the factor which was identified as the 
prime reason for the interim nature of the Butcher roster, that 
is, the end of the (then Acting) Co-ordinator covering the 
"sleep over" hours, remained a feature of the 29 October 
roster. 

In any event the Applicants did not implement the new 
roster. They continued to work the Butcher roster. A number 
of reasons were given by them for this, ranging from 
criticisms of the manner in which it was drawn up, the 
imposition of it without discussion and over what was 
described as a satisfactory, and agreed roster already in 
place. 

The reaction of the Management Committee was a three 
page letter dated [Exhibit A10]. Most of it is devoted to 
setting down what the Management Committee says is the 
record of its relations with the Applicants since its letter of 
30 September to that point. It includes allegations of 
repeatedly refusing to attend interviews, of "negotiating" 
with the Department of Community Service to be paid but 
not attend work (the "cooling off" period), of refusing to 
co-operate with the Acting Co-Ordinator, of refusing to 
work the roster of 29 October, of refusing to put concerns 
in writing; and of refusing to work either evenings or 
weekends (Trembath only?). The letter concludes with some 
statements about the reasons for the rostering decisions of 
the Management Committee and a reference to a possibility 
for compromise. 



It is noted that by way of a letter dated 31 October, the 
Applicants in fact did put their reasons for refusing to attend 
separate interviews to the Management Committee and a 
request that they be able to meet together with the. 
Management Committee. 

Before this was received or responded to the Management 
Committee sent another letter to the Applicants [Exhibit 
A12]. It is dated 31 October. By way of a Memorandum to 
all staff with the same date, seven instructions to the 
Applicants were given; The letter refers to requests by the 
Respondent to the Applicants to attend separate interviews 
on the same day, 31 October, between 9.00-10.00am. It is 
presumed the direction to attend interviews was verbal and 
that they did not take place because the letter goes on to 
state — 

We therefore find it necessary to direct you to attend 
an interview with us as your employer on Thursday 
31st October at the Department of Community Serv- 
ices, Conference Room. The purpose of this individual 
interview is to discuss your rostering arrangements and 
any personal concerns. We would also welcome this 
opportunity to discuss continued services provision to 
the community. This meeting is in no way a discipli- 
nary action but a[n] opportunity to exchange views. 

There is then a reiteration of the alleged failure to attend 
a private interview as per the letter of 30 September and a 
reiteration of the view of the Management Committee that 
private interviews were necessary. It concludes — 

Failure to arrive for your interview as stated above 
will be interpreted as an unwillingness to co-operate 
with this Management Committees need to manage 
effectively and disciplinary action will follow. 

[Exhibit A12] 
By way of a letter dated 1 November, the Management 

Committee acknowledged receipt of the Applicants' written 
request for a common meeting and rejected that course. 
Another direction to attend separately for interview was 
issued, this time on 4 November. This letter concludes as 
follows — 

Failure to attend will be viewed by this Management 
Committee as a sign of your unwillingness to accept 
a lawful direction from your employer and will 
regrettably lead to your termination. 

We trust this course will not be necessary but we feel 
that if you as an employee continue to disregard the 
Management Committee then the possibility of a 
harmonious working environment is doubtful. 

[Exhibit A] 
Trembath did attend at the time and place as scheduled 

but her preparedness (and the preparedness of the other 
Applicants presumably) to proceed with individual inter- 
views was not tested because the Management Committee 
was not prepared to proceed because of "illness and 
unforeseen circumstances" [Exhibit A]. 

The Management Committee then re-scheduled separate 
interviews for 7 November. Trembath's interview was stated 
as being for 9.00am. Lupton and Dannenburg had later and 
separate times. 

Trembath did attend at 9.00am and with her was Lupton. 
By this time, after discussion with the Secretary of their 
Union, the Secretary had taken steps for authorisations for 
Lupton and Trembath to be "job delegates" for that Union. 
In effect it was intended that each could be called on as a 
Union representative. Thus it was intended that Trembath 
attend the scheduled interview but with Lupton in atten- 
dance as the Union's representative. It is noted that the 
Union's Secretary sent these authorisations to the Interim 
Co-Ordinator, Linda Rawlins, by facsimile dated 7 Novem- 
ber and noted then that these "would assist [Lupton and 
Trembath] in progressing with the meeting with the 
Management Committee" [Exhibit A18]. Not so. The 
Management Committee declined to proceed with the 
interview. Lupton and Trembath were told that the authori- 
sations of them as Union representatives were not deemed 
appropriate in the circumstances and would not be accepta- 
ble. Trembath was told to come back at 11.00am for an 

interview and, if she wished, to bring anyone other than 
another employee as a witness. Lupton and Trembath left 
the building. En route they met Dannenburg who was 
arriving in accordance with her set interview time. She was 
told what had happened, did not proceed further and left with 
the other two. 

They all returned at 11.00am and the confrontation was 
played out again. Finally the three Applicants were called 
in and dismissed by the Management Committee through 
the agency of the interim Co-ordinator, Linda Rawlins. 

Letters of dismissal dated 7 November were issued to 
Trembath and Lupton. They were in the following terms — 

As advised in correspondence to you dated 30th Oct. 
and 4th November, you were requested to attend an 
individual interview with the Management Committee 
as your employer. The purpose of that interview was 
clearly outlined. 

In response to the most recent interview you offered 
a letter which stated your right to have union 
representation at this meeting. 

In consultation with the Confederation of Industry, 
the Management Committee duly [accepted] your right 
to representation however it advised that your choice 
of another employee from Gawooleng Dawang would 
be inappropriate. 

You were encouraged verbally to seek alternative 
representation so that the interview could proceed as 
scheduled. It was made clear to you that your refusal 
to exercise this option would result in your termination. 
We therefore inform you that your termination is 
effective immediately. 

[Exhibit A24] 
The Respondent tried to pursue the line that the Union's 

authorisations were contrary to that organisation's rules and 
thereby illegitimate. It was invited it to pursue any line that 
there was some sort of conspiracy between the Applicants 
over the matter of representation but not to pursue the matter 
of an alleged illegitimate action by the Union unless it was 
going to take steps which would enable the Union to be 
heard. It did not accept the invitation or pursue the latter. 
And there is no evidence that the Respondent actually 
considered the authorisations as illegitimate at the time 
anyway. 

A letter of termination dated 7 November 1991 was issued 
to Dannenburg by the Respondent. It is in the following 
terms — 

Please be informed that your services will no longer 
be required at [the Centre] as a result of your 
non-attendance at the interview scheduled for 10.00am 
on Thursday 7th November 1991 with the Management 
Committee. Your termination will be effective immedi- 
ately. 

Wages due to you for the period from the 1st to 7th 
of November can be collected from [the Centre] on 
Friday, 8th November 1991. 

[Exhibit A25] 
Notwithstanding the different terms in this letter I have 

no doubt that to all intents and purposes Dannenburg's case 
should not be distinguished from the other two Applicants 
on the basis of it. Certainly she did not attend at the 
appointed place for the interview. But I have no doubt that 
the Respondent knew she had been in the vicinity and been 
diverted. In all the (circumstances I think that to distinguish 
her case on the grounds of her not actually presenting for 
interview would camouflage the real situation. 

There was no payment to the Applicants by the 
Respondent on dismissal. There is evidence that there has 
been a payment of a sum to each Applicant since. What this 
represented is not clear. Neither the Applicants nor the 
Respondent were of any' assistance in this respect. The 
Applicants did not assert that any entitlement was outstand- 
ing and it effectively was put in evidence by the Respondent 
that it believed all entitlements had been paid but that there 
had been problems because somehow Anglicare had 
continued to disburse finds, including in the form of wages 
to these Applicants, after the transfer of sponsorship and 



1390 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

including the payments after the dismissals. This peculiar 
state of affairs is only the last of the confusing arrangements 
which seem to have applied to the arrangements of funding 
and sponsorship and which affected the employment 
relationship. 

The manner in which the Applicants were dismissed 
raises a question of whether or not the dismissals were 
summary. Having regard for the instant nature of them, the 
absence of any notice or payment of notice at the time and 
the tenor of the dismissal letters I have concluded that they 
were summary in nature. 

There was clearly a right under the terms of the contracts 
of employment to summarily dismiss for gross misconduct. 
The question then is whether or not there was misconduct 
by each of the Applicants such to justify summary dismissal. 
The Respondent has the onus of establishing the fact of the 
alleged misconduct. 

Before determining that question it is convenient at this 
point to set down a number of conclusions. 

Taken collectively this is one of the worst cases I have 
had to deal with for a number of inter-related reasons. These 
involve the following conclusions. 

Each of the women who gave evidence in these matters 
impressed me as being committed to the work of the Centre. 
But despite that generally common commitment, the means 
of achieving that was destroyed by what was effectively a 
struggle over power. That struggle probably erupted 
seriously first over Meyers' authority. Any finding of merit 
involving Meyers can not be made here and is not. But there 
was a legacy in the struggle over Meyers' authority which 
was played out between the Applicants and, effectively, the 
same forces whether in the Management Committees with 
delegated authority from Anglicare or the incorporated body 
which superseded Anglicare. Persons and organisations 
external to the contracting parties here (namely the employer 
and the employees) became involved advising, shoring up, 
exhorting and even intervening. Throughout the period 
February — November 1991 there was a real lack of 
understanding of the rights and obligations attendant on the 
contracts of employment which existed by the very parties 
to those contracts. There was clearly little or no understand- 
ing of the pre-requisites for a contract of employment to 
arise in law. The job contract documents were assumed to 
have a force in law they simply did not have. I suspect that 
the transfer of sponsorship got caught up in the struggle for 
authority. The confluence of transfer, "cooling off" and the 
listing of Meyers' case in the AIRC raises questions which 
can not be answered but which leave a sense of unease. The 
"cooling off" period did not become a breather for the 
purposes of conciliation. It was a case of both sides (and 
their seconds?) going back to their respective corners only 
to come out directly slugging again when the time was up. 
The job contract documents were deficient in many respects 
and look very much like a scissors and paste job based on 
an award which was geared to a large work force. How else 
can one explain the appearance of "Paternity Leave" and 
other irrelevant references in its terms? Anyway the overall 
result is not good. There are internal inconsistencies. There 
are unrealistic conditions given the size of the work force 
and some conditions which just do not seem to have had 
application or mean anything. In the face of the Applicants' 
clinging to these documents as setting down their "rights" 
and in the face of the employer elevating these documents 
as conferring some sort of force of law over and beyond 
employees who are "not contracted" and some sort of 
immutability, these criticisms of the contents of the job 
contract documents should not be shrugged off. The 
Applicants as well as the employer of the time, and 
subsequently the Respondent given that the documents were 
maintained (albeit reluctantly) bear responsibility. The fact 
is the contracts of employment which existed were only 
partly expressed in the documents. 

I think that the articles of association of Gawooleng 
Dawang Inc as registered in late June 1991 are cumbersome, 
confusing and were probably bound to lead to problems. The 
means of management, by committee and by consensus has 
inherent problems which were not effectively met here. 
There is no doubt that the Management Committee was 

concerned to assert its authority directly and pointedly over 
the Applicants and it may be that that was mainly a legacy 
of its conflict with Meyers. But in the case of the drawing 
up of the rosters it is otherwise difficult to see why the 
Respondent's Management Committee could not have 
established the criteria to be met, including reasonable 
equity between employees, and then directed the Co- 
ordinator to confer with the employees with a view to 
producing a roster within those criteria. In the normal course 
of events one would have thought that was the sort of thing 
a co-ordinator might well do. The employer could have 
made implementation subject to endorsement. But I have no 
doubt that the Respondent's Management Committee was 
concerned about equity too. And, prima facie there were 
reasons in the original roster which it sought to replace for 
that. And I believe that this concern was enhanced by 
Lupton's request to cease some of her hours and weekend 
work. A reasonably held concern warranted action. It was 
thwarted when it could have been achieved through the 
agency of Woodbridge with a modicum of good will. The 
Applicants maintained the barricade. I think this attitude was 
a legacy of their support of Meyers. The parties simply did 
not deal with each other in terms or on merit at this time. 
While maintaining the barricades the Applicants made no 
attempts to actually propose any alternatives in terms. It was 
a case of hanging on to the job contract documents, and then 
the Butcher roster, and the group. But the Respondent's 
Management Committee, while actually producing a roster 
(and prima facie a reasonable one in the circumstances 
which deserved a response on its merits), also commenced 
to forward a series of letters and memoranda to the 
Applicants which contain very mixed messages. There were 
blunt statements of authority and appeals for co-operation 
and statements of objectives and threats of discipline and 
demands for expressions of loyalty and commendations on 
work skills. 

But the core was an absolute insistence on private 
interviews, which by virtue of the way the Respondent's 
Management Committee was conducted would involve the 
presence of at least four persons for the employer. In the 
circumstances I think that this would have been a daunting 
prospect and particularly given the real prospect all the time 
for disciplinary action. Yet in practical terms there should 
have been options. For instance there could have been a 
decision by the Respondent's Management Committee to 
delegate a power of enquiry with an authority to make 
management decisions within parameters or to reserve that 
authority to the Respondent for consideration of a report 
back. The use of Butcher in the roster of 22 October is an 
example of the latter. There could have been a staff meeting 
with say the Chairperson and another. There are other 
courses that might have been pursued. Indeed the option of 
having the meeting with Trembath in company with Lupton 
as a designated Union representative, given that this was at 
least a change from the previous blanket insistence by the 
Applicants that they not be interviewed unless all three were 
present, could have been tried. 

But all of this is to underrate the level of animosity and 
distrust hanging over from the dispute over Meyers and the 
public development of "sides" in the general community. 

In the end it was a question of power for the Respondent. 
The Respondent did not reject the option of a meeting with 
Trembath on 7 November because of the Union endorsement 
of Lupton. It was because its whole assertion of authority 
by now had devolved to a measure of whether or not its 
Management Committee could interview Trembath in the 
absence of any other employees (and similarly interview 
Lupton and Dannenburg). If that did not occur, the corollary 
so far as the Respondent was concerned was that the 
employment relationship was hopeless in each instance. 

And for the Applicants on 7 November? This is not so 
clear. I have no doubt that their loyalty to Meyers ied to a 
common distrust of the Respondent's Management Commit- 
tee decisions and intentions and that they commonly 
resolved to resist impositions of change and were obstruc- 
tionist over matters which in other times would not have 
been of much moment at all. The change in their insistence 
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on being interviewed together has been noted. It would be 
overrating it as a change of attitude but it was a change. 

It may well have been that no progress would have been 
made had that meeting with Trembath proceeded with 
Lupton present. The signs to that day were that the conflict 
was probably cast in cement and the Applicants had, I think, 
played a part in mixing the cement and leaving it to set. The 
fact is that on 7 November there was some change in their 
position. It was not taken up by the Respondent. The actual 
test of the change was foregone. 

The principles to be applied in determining whether a 
dismissal is unfair are well established. They do not bear 
repeating here. But the fundamental enquiry by the 
Commission can be summed up as going to the question of 
whether there has been "a fair go all round". It is a mistake 
to assume that the question is only to be directed at one side 
of the employment equation. It is not. Each party to a 
contract of employment should accept that "fair dealing" 
is a part of the arrangement; fair dealing in all the 
circumstances. It requires each party to consider the merit 
of the other party's position or claim and to deal with it on 
its merits. 

The employer here had a right to review the work 
arrangements for the Centre. The Applicants should have 
considered the roster of 29 October 1991 on its merits. So 
far as it goes to the discrepancies between the Applicants 
and the employer as to the meeting at the Centre on 29 
October, I accept the employer's version. I also consider that 
it is likely that Trembath gave the Management Committee 
something of a run around so far as its attempts to 
communicate with her were concerned. 

On the other hand the manner of dealing with the 
Applicants with a flurry of letters and documents, most of 
them showing the hallmarks of composition by committee, 
was reasonably likely to be construed by the Applicants as 
a mapped course for inevitable dismissals. Having had the 
opportunity to view all these quite extraordinary develop- 
ments from a distance, I think it quite likely that the 
Respondent's Management Committee did all of this with 
insurance in mind ("the say it three times or better still put 
it in writing three times" syndrome) for what were regarded 
by now at least as likely dismissals. 

It is now obvious that the Applicants and the employer 
did not truly discharge the onus of attempting conciliation 
before having recourse to this Commission. While I think 
that the avenue of conciliation is not a course which the 
Commission can now pursue, I am loathe to ignore the 
original failure. One reason is that basic conclusion which 
I again reiterate: that in general all the women who gave 
evidence in this hearing believed in the objectives of the 
Centre. There is another. 

It should be abundantly clear from these reasons that the 
causes of the break down between these Applicants and the 
employer are quite wide ranging. But it should also be 
recognised that the impact of the warfare which erupted 
sometime in August has probably meant a serious diversion 
of resources, energy and good will from then until 7 
November so far as these parties are concerned. All of this 
must have been to the detriment of the Centre. The Centre 
was designed to serve the Kununurra community. All of 
these women are part of that community. It is not large. The 
public concern in that community over the dispute to date 
has probably been significant. Given the confused and 
confusing circumstances throughout it is as likely as not that 
much of the fuel for any public debate was rumour, hearsay, 
partisanship and wrong information. 

And I consider that as likely as not Trembath, Lupton and 
Dannenburg, and Bayman and Hapke and other members of 
the Respondent's Management Committee were somewhat 
caught up in all of this. 

Time has now elapsed and it is likely that the fury of the 
debate has cooled. 

And now there are these reasons following full hearing 
and an opportunity for each of the parties to fully establish 
their respective positions. 

Having regard for all of this I have decided to issue these 
reasons but to refrain from making any declarations or 
orders for a period of four days from the date of issue. That 
will allow time for the Applicants and the Respondent to 
consider their respective positions in the light of these 
reasons. 
  13 April 1992 
In the period since the foregoing reasons issued, the 

Applicants, by way of a letter dated 6 April 1992 from their 
advocate Ms Borwick informed the Commission that though 
the opportunity for reflection had been welcomed, there had 
been no resolution of the claims of unfairness. In the same 
document they made application for a reopening of the 
hearing of their claims to enable them to put further 
submissions on the dismissal of Meyers and links with their 
own dismissals. 

There is power to accede to such a request. An 'industrial 
matter' duly before the Commission is thereby subject to 
being enquired into and dealt with by the Commission until 
the Commission as constituted is 'functus officio'. The 
completion of a hearing does not render the Commission 
'functus officio". And the issue of reasons exclusive of a 
decision (order) does not. But the reopening of a hearing is 
a matter for the exercise of discretion by the Commission. 
A party seeking such a course would have to convince the 
Commission that such a course was reasonable. In other 
cases such a course could be required. 

An example of the latter would be when the Commission 
intends to take into account any matter or information not 
raised in the course of hearing. In such a case the 
Commission is bound by section 26(3) to afford parties an 
opportunity to be heard on that course. An example of the 
first is where the Commision is satisfied that there is good 
and sufficient reason such as the prospect of new and 
relevant evidence. 

In considering this request for further hearing it is 
pertinent that the Applicants now seek to make submissions 
on issues and matters which cannot be construed as new or 
unknown to them at the time of proceeding to hearing. That 
hearing was their opportunity. A further opportunity is not 
justified on the basis on which the application for it was 
erected. The rejection of their application for a reopening of 
the hearing of their claims was conveyed to the Applicants 
on the 9 April 1992, and to the Respondent at the same time. 

In the reasons issued on the 30 March 1992 I made clear 
that having carefully considered all the evidence I doubted 
whether at any time the Applicants and the Respondent had 
really considered their respective positions in terms or on 
merit in a manner which befitted the responsibility they 
carried for endeavouring to resolve their problems. It was 
because of this that an opportunity in terms of time was 
afforded to them to reflect on the situation in the light of the 
reasons then issued.The time has elapsed. The disputes 
remain to be determined. 

Were the dismissals of Trembath, Lupton and Dan- 
nenburg unfair?Having considered each claim separately on 
the evidence before me, I have reached the following 
conclusions. 

The instant effect of the dismissals, the absence of notice 
or any payment in lieu of notice at the time, the absence of 
any evidence that there was any subsequent payment of 
accrued benefits by the Respondent,and even if somehow 
some other body had and continued to pay out sums of 
moneys in relation to the contracts of employment, there is 
nothing which establishes that such sums constituted such 
benefits all lead to the conclusion that to all intents and 
purposes each of the dismissals was summary in nature. 

There was a legal right in the terms of the contracts of 
employment for the Respondent to dismiss summarily for 
gross misconduct. The onus of establishing the fact of gross 
misconduct in each instance lay with the Respondent. The 
fundamental test of what constitutes gross misconduct is that 
it can reasonably be construed as a significant repudiation 
of the contract of employment. 

The letters of termination of employment cite the 
Respondent's reasons for dismissal. In the cases of 
Trembath and Lupton this involved union representation. 

06812-5 
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The matter of having union representation in the first place 
is clearly one for the employee not the employer. In these 
cases the employees turned up prepared to go into interviews 
by the Respondent but with representatives nominated by 
the Australian Social Welfare Union present(ASWU). The 
Respondent effectively says that it accepted that it was the 
right (therefore 'appropriate') for Trembath and Lupton to 
have union representation at their interviews on the 7 
November 1991 but not the union representative as 
designated by the ASWU. With respect, it is not for an 
employer to decide who is to represent a union. It is a matter 
for the particular union. In these instances the ASWU had 
made known to the Respondent who its representatives 
would be. The Respondent did not accept its decision. In 
effect the Respondent purported to substitute its own 
decision as to 'appropriate' representation for these employ- 
ees over that of the ASWU. The Respondent did not take 
this up with the ASWU then or subsequently; even when 
invited to in the course of hearing. Its reaction to the 
maintenance of the ASWU's representation by the employ- 
ees over its own version of 'appropriate' representation was 
to dismiss both employees summarily. 

I do not accept that in maintaining their positions as to 
ASWU representation either Lupton or Trembath were 
guilty of gross misconduct. 

Dannenburg's letter of dismissal cited her failure to attend 
at the nominated time on the 7 November 1991 for interview 
as reason for the termination of her contract of employment. 
I do not accept this 'failure' as constituting a repudiation of 
her employment such to constitute a gross misconduct in the 
light of her evidence of attendance at the premises and the 
reason for her departure. If the Respondent did not know of 
her attendance, and I believe it did, then it should have given 
her an opportunity to answer the charge of non attendance 
before dismissing her. 

Thus the Respondent has not established the fact of gross 
misconduct on the 7 November by any of the Applicants. 

What about the conduct of the Applicants prior to 7 
November? I have already detailed criticisms of the way in 
which each of them dealt with the course of their dispute 
with the Respondent. I have also detailed conclusions as to 
different versions of events. But having regard for all before 
me, I am not convinced that these can be construed as gross 
misconduct by the Applicants in the light of the Respon- 
dent's failures. Indeed I think some of the apparent 
reluctance of the Applicants to deal with the Respondent's 
position was bom out of a mess for which they not 
responsible but which affected them. The mess is evident in 
the incoherent fashion in which the change of sponsorship 
was effected and the apparent lack of any proper considera- 
tion of the impact of all this on the contractual obligations 
attendant on the original employer and the subsequent 
employer. And then there was the plethora of confusing 
letters to the Applicants from the 30 September on. 

Having regard for all before me then I am not convinced 
that the actions to 7 November 1991 of the respective 
Applicants, either singularly or cumulatively, can be 
construed as repudiation of the contracts of employment. 

Thus I am satisfied that the Respondent has not 
discharged the onus of establishing that the Applicants had 
grossly misconducted themselves in relation to the respec- 
tive contracts of employment. The summary dismissals of 
the Applicants on the 7 November 1991 were unlawful. 

Notwithstanding the unlawful nature of the dismissals, 
have the Applicants established unfairness? 

In arriving at my conclusion I have had particular regard 
for the principles set down by the Industrial Appeal Court 
in the Undercliffe Case (65 WAIG 385). Having regard for 
all the circumstances of the dismissals as well as the events 
leading up to them, for the substance of the Butcher roster 
in relation to the subsequent roster produced by committee, 
and the change in the approach of Trembath and Lupton on 
the 7 November 1991 which was rejected unreasonably by 
the Respondent and without proper regard for the principles 
of natural justice so far as representation by choice is 
concerned and an opportunity to be heard so far as 
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Dannenburg is concerned, I find that the dismissals of each 
were unfair. 

It remains to deal with the question of remedy. 
The Applicants seek orders for re-employment and 

compensation for the period from the dismissals to such 
re-employment. The Respondent opposes both courses. 

It has long been established that in cases of unfair 
dismissal the primary relief to which the Commission must 
look is re-employment. Unless the Commission is satisfied 
that good reason exists otherwise, it follows that a claim of 
unfair dismissal having been established the Commission 
will consider ordering re-employnent if sought. It would also 
follow that in the event of such remedy being sought in a 
particular case the onus of establishing good reason for the 
Commission to do otherwise would fall to the employer who 
has been found to have unfairly dismissed. That is to say that 
the claim of unfairness having been established by the party 
who raised it, the relief of re-employment sought (provided 
it is within power) should follow unless the party found 
guilty convinces the Commission that good reasons exist or 
mitigating circumstances exist which warrant otherwise. 

I have carefully examined what is before me in this 
respect. While the relations between the Applicants and the 
Respondent reveal a sorry tale, I am not convinced that any 
good reason exists for not ordering that the unfair dismissals 
be redressed by orders for re-employment. That there may 
be some discomfort does not constitute good reason. The 
minutes of such orders will now issue. 

However I will not issue the residual orders for 
compensation as sought. These would involve all the 
contractual entitlements each Applicant would have been 
due had the contracts of employment not been terminated 
on the 7 November 1991. The principal reason for this 
conclusion goes to the time that has elapsed as well as the 
evidence of the conduct of the parties and the nature of the 
industry concerned. There is no doubt that there has been 
a rather disastrous venture into the responsibilities of 
employment by the Respondent (assisted by others not 
parties to these applications) demonstrated throughout these 
cases. But to see more public funding now to be soaked up 
in the form of compensation to the Applicants might well 
act to the detriment of the actual purpose for which the 
funding was always intended and the end of any longer term 
employment prospects anyway. 

Finally I have concluded that, in the light of the paucity 
of the detail on the contractual payments to the Applicants 
out of their dismissals and the extraordinary evidence that 
though the Respondent was the employer and responsible 
for meeting the obligations pursuant to the contracts of 
employment it had with Trembath, Lupton and Dannenburg 
it didn't, the Respondent should establish the position in 
relation to contractual benefits due the Applicants for the 
period it was so responsible but that this is not a matter for 
orders. 

Minutes will now issue. The parties will have until 10am 
on the 15 April 1992 to advise if a speaking to the minutes 
ie required. If no such advice is received in that time it will 
be taken that the right is waived. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Ann Lupton 

and 
Gawooleng Dawang Inc. 

No. 1798 of 1991. 
COMMISSIONER S.A. KENNEDY. 

16 April 1992. 
Order. 

HAVING heard Ms T. Borwick on behalf of the Applicants 
and Mr M. O'Connor on behalf of the Respondent, now 



therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby — 

1. Declare that Gawooleng Dawang Inc. unfairly 
dismissed Beverley Ann Lupton on the 7th day of 
November 1991. 

2. Order that within 14 days of the 14th day of April 
1992, Gawooleng Dawang Inc. shall re-employ 
Beverley Ann Lupton in the position of general 
refuge worker; with no less than 60 hours of 
employment per fortnight unless otherwise agreed 
by the parties at the point of re-employment. 

3. Order that for the purpose of any accrued 
entitlements, service from the date of re-employ- 
ment respectively Beverley Ann Lupton shall be 
deemed continuous with the contract of employ- 
ment terminated on the 7th day of November 
1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sheree Dannenburg 

and 
Gawooleng Dawang Inc. 

No. 1799 of 1991. 
COMMISSIONER S.A. KENNEDY. 

16 April 1992. 
Order. 

HAVING heard Ms T. Borwick on behalf of the Applicants 
and Mr M. O'Connor on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby — 

1. Declare that Gawooleng Dawang Inc. unfairly 
dismissed Sheree Dannenburg on the 7th day of 
November 1991. 

2. Order that within 14 days of the 14th day of April 
1992, Gawooleng Dawang Inc. shall re-employ 
Sheree Dannenburg in the position of general 
refuge worker; with no less than 28 hours of 
employment per fortnight unless otherwise agreed 
by the parties at the point of re-employment. 

3. Order that for the purpose of any accrued 
entitlements, service from the date of re-employ- 
ment respectively of Sheree Dannenburg shall be 
deemed continuous with the contract of employ- 
ment terminated on the 7th day of November 
1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Janice Trembath 

and 
Gawooleng Dawang Inc. 

No. 1800 of 1991. 
COMMISSIONER S.A. KENNEDY. 

16 April 1992. 
Order. 

HAVING heard Ms T. Borwick on behalf of the Applicants 
and Mr M. O'Connor on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby — 

1. Declare that Gawooleng Dawang Inc. unfairly 
dismissed Janice Trembath on the 7th day of 
November 1991. 

2. Order that within 14 days of the 14th day of April 
1992, Gawooleng Dawang Inc. shall re-employ 
Janice Trembath in the position of general refuge 
worker; with no less than 60 hours of employment 
per fortnight unless otherwise agreed by the 
parties at the point of re-employment. 

3. Order that for the purpose of any accrued 
entitlements, service from the date of re-employ- 
ment respectively of Janice Trembath shall be 
deemed continuous with the contract of employ- 
ment terminated on the 7th day of November 
1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.J Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Sinclair 

and 
The Eagle Pty Limited c/—Radio West 

No. 1316 of 1991. 
COMMISSIONER O.K. SALMON. 

5 May 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.29(b)(ii) application in 
which Peter Sinclair claims that he was not allowed a benefit 
under his contract of service. He says that because of a 
business takeover the position he held with the Eagle radio 
station as general manager became redundant on 22 April 
1991 and he did not receive from the Station a reasonable 
period of notice that his employment would be terminated 
as a result of that fact. 

Alternatively the applicant claims that on 22 April 1991 
he was told that he would continue in employment with the 
Eagle, however, the duties and responsibilities he was 
required to undertake in the new position differed from the 
duties of his position as general manager to such an extent 
as to mean that the respondent had repudiated the terms of 
the contract of service thus entitling him to claim, in these 
different circumstances, the same benefit as in the primary 
claim. 

In either event the applicant seeks relief by way of order 
of the Commission requiring the respondent to pay him an 
amount of money that equates with the reasonable period of 
notice he says he was entitled to — nine months. 

The claims are opposed by the respondent. 
It is fundamental in the respondent's argument that the 

position of general manager held by the applicant was not 
made redundant. It was said that it was not in the interests 
of the station to lose the applicant's services because of his 
experience and expertise, and this was more especially so 
in the circumstances of operating the station under the new 
management. Indeed it was said that instructions came from 
the Station's most senior management that the applicant's 
services were definitely required and that he was to be 
employed without reduction in his salary. However it was 
expected that his main task would become sales and that he 
would operate according to a budget. In the management's 
opinion the change in duties to sales did not constitute a 
change in the duties of the position of general manager. 
Rather the emphasis was now placed on a particular 
requirement of the position that had always existed and 
accordingly, there was no repudiation of the terms of the 
contract of service. 

As to the difference of opinion concerning the results of 
the applicant being offered a job in sales, I think the proper 
conclusion on the subject, according to all of the relevant 
testimony from the respondent's witnesses, is that the nature 
of that employment in terms of the purpose to be achieved 
by it is sales. 
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By that same test, as underlined, which is the test applied 
by Burt CJ in Gary's case (57 WAIG 585 at 586) the purpose 
to be achieved in the sales position is not the general 
management of the station as described by the applicant and 
whose testimony on that subject I accept. 

I should say that Gary's case underlines the futility of 
relying only upon testimony concerning the amount of time 
an employee spends in performing particular duties ordinar- 
ily part of the employment when the object of the exercise 
is to determine the substantial nature of that employment. 
Furthermore, in the Chief Justice's words: "The 'substance' 
of the work identifies the question as being one of degree 
and it indicates the answer to it will be, or may be, very 
much the product of a value judgment." I have duly 
considered the questions put to the applicant on the subject 
of the time he spent performing the various kinds of work 
involved in being station general manager, including sales, 
and the answers he gave do not cause me to change my mind. 
I was informed that the applicant's remuneration package 
was in excess of $100,000 with annual salary as part of that 
package at $80,000. The applicant also testified, and in my 
opinion he was competent to do so, that a salesperson's 
salary package would be about half that of general manager. 
In my opinion that difference is the most powerful evidence 
in support of my finding regarding the nature of the 
applicant's employment as general manager being alto- 
gether different from the nature of employment in sales. 
I have not overlooked the fact that the testimony for the 
respondent was that in the sales position the applicant was 
to continue to receive the salary he received as general 
manager. There was conflict with the applicant's testimony 
and the testimony for the respondent on this point. The 
applicant said he was given no information at all regarding 
the salary he would receive if he was to accept that position. 
However, according to the testimony for the respondent 
there were very special circumstances surrounding the 
applicant and these circumstances could have meant that the 
general manager's salary, if it was offered, was not a 
reflection of the true worth of the sales position and I have 
not had regard for it in determining the substantial nature 
of that position. 

I will return to this point of salary for the sales position 
shortly. 

I also think that the position of general manager as it was 
performed by the applicant did become redundant when in 
substance it was subsumed in the duties undertaken by Mr 
Wright after the takeover. But the question is: Was the 
applicant retrenched as a result of that redundancy, or were 
his circumstances such that reasonably or fairly he had no 
choice other than to leave the station? 

In posing the question I have carefully used the words 
"reasonably or fairly". Section 32(7) of the Act enjoins me 
to endeavour to ensure that the matter before me "is 
resolved on terms that could reasonably have been agreed 
between the parties in the first instance or by conciliation". 
The operative word in that provision of the Act is 
"endeavour" (Confederation of Western Australian Indus- 
try (Inc) vs The West Australian Timber Industry Industrial 
Union of Workers 71 WAIG 15 at 18) and that is clearly 
what the Commission must do. But if its endeavours in this 
respect are fruitless then it must in the final analysis resolve 
the matter according to equity etc (fairness), s.26(l)(a) and 
(c). 

Bearing in mind that the word "reasonably" means "by 
reference to moral values and prudential considerations 
current in the community" [Gregory vs Philip Morris (1988) 
80 ALR 455 per Jenkinson J at p. 457], it is not difficult to 
see why Brinsden J expressed the opinion in Acosta's case 
(67 WAIG 320) that s.32(7) adds little to s.26(l). However, 
s.32(7) is a valuable aid in construing s.26(l) and without 
wishing to confuse the claim in this case with a common law 
claim it might be observed that such a claim could fail 
according to the rule that requires a wrongfully dismissed 
employee to take steps to mitigate his loss. In my opinion 
that rule cannot be ignored in this case whether my decision 
is based on consideration of s.32(7) or s.26(l)(a) and (c). 

With those observations in mind I turn to consider several 
aspects of the evidence in this case that are important to my 
decision. 

Before meeting with Messrs Andretich, Wright and Watts 
on the morning of 22 April 1991, the applicant cleaned out 
his office. I take that to mean that either the applicant had 
already concluded that his position of general manager had 
been made redundant, or that he would be dismissed because 
of the bad relationship between himself and Mr Wright and 
the reasons for that state of the relationship. However, in my 
opinion, the importance of all of this is that it is not likely 
that the applicant was properly prepared to receive the offer 
of the sales position which would have been a surprise. 

If Mr Wright had been left alone to determine the 
applicant's fate, I have no doubt that the applicant would 
have been dismissed. Mr Wright was not coy on this subject 
in testimony. However, given the circumstances preceding 
the sale of the station and some difficulties in running it 
under new management which might reasonably have been 
contemplated, I think the most likely explanation of the 
reasons for offering the sales position, and for the size of the 
salary that went with it, is to be found in the testimony for 
the respondent. And for reasons that I will now give the 
proposed salary offered is a point of considerable impor- 
tance. 

The benefit which the applicant says he has not been 
allowed is that he did not receive a reasonable period of 
notice from the respondent that his employment would be 
terminated. Of course that employment was in the position 
of general manager and it is clear to me that the decision 
which made that position redundant by subsuming the 
substantial duties of the position in the duties of Mr Wright's 
position was reached before the meeting in question on 22 
April. However, if that means, as I think it does, that at that 
point the applicant no longer occupied the position of 
general manager, it might be said that I should now simply 
make an order in the applicant's favour of the kind claimed 
by him: that there is jurisdiction to do so and nothing more 
to consider. 

However, I cannot ignore s.23(l) which is the source of 
my jurisdiction under the Act and the jurisdiction conferred 
is to enquire into and deal with industrial matters. The 
jurisdiction must be exercised pursuant to s.26 and by virtue 
of s.26(2) I am not restricted to a consideration of the 
specific claim made or the subject matter of the claim. 

Whilst I accept that the applicant was not fully informed 
regarding his legal position when he left the office on 22 
April, never to return, I am satisfied that he felt sufficiently 
secure about leaving because he was never in doubt about 
being entitled to payment in lieu of notice much greater than 
the equivalent of two weeks salary. 

Given that there was an offer to the applicant of a sales 
position with general manager salary, I think he was obliged 
to fully consider that offer. On the basis of Mr Watts 
testimony it would not have been a demeaning position for 
the applicant to hold, and the applicant's own evidence of 
hardship and inconvenience suffered by him for a period 
after he left the station suggests that it was in his own 
interests to take the position if there were no genuine 
grounds for refusing it. 

In any event, on all of the evidence I am convinced that 
from the outset the position was open to negotiation. Indeed, 
in that respect I would have thought the applicant was fully 
competent to secure reasonable terms for himself. 

In Acosta (supra) Brinsden J referred to an error of my 
own in construing s.32(7). He said it was an error to read 
the provision as though it referred to the parties "acting 
reasonably" and that it spoke only of terms that could 
reasonably have been agreed between the parties. 

In Applications No. 1264, 1276 and 1277 of 1991, 
between various applicants and Coles Myer Ltd t/a Coles 
Supermarkets, 10 April 1992 (not yet reported), I made the 
following observations in connection with s.32(7): 

A process of reaching reasonable agreement, or 
conciliation, does not contemplate one party forcing 
terms upon the other by dint of superior bargaining 
position, but rather a process in which due regard is 
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given by each party to the strength of the other parties 
(sic) case, whether those strengths be morally or 
prudentially based. 

In a process established for the purpose of reaching 
reasonable agreement, or in conciliation, which is a 
process with third party involvement [Confederation of 
Western Australian Industry (Inc) vs The West Austra- 
lian Timber Industry Industrial Union of Workers 71 
WAIG 15 at 18], it is not ordinarily the expectation of 
the parties that the claim made upon, or offer to, the 
other will be taken up without modification. Further- 
more the envisaged processes pre-suppose a measure 
of give and take with the object of avoiding the expense 
and inconvenience of formal contests. There is also the 
incentive to settle in order to avoid the uncertainty of 
the result in such contests. 

These observations are apposite in the circumstances of 
this case. In my opinion both sides contributed to the 
meeting in question being a failure when it could have 
produced mutually satisfactory results. 

Even if the general manager's salary for the sales position 
was not mentioned, but I think it was, that matter was open 
to negotiation and reasonable determination. On the other 
hand the applicant might have persuaded the respondent that 
while the sales position was not demeaning he was not really 
suitable for such a position and that it was not in the 
respondent's interests to insist that he accept it. In saying 
that I bear it in mind there is animosity between the 
applicant and Mr Wright and I do not overlook the potential 
this fact had for a disastrous breakdown in the relationship 
in future. 

I think the possibilities I have described were equally 
likely as grounds for terms that could reasonably have been 
agreed between the parties at first instance. But, realistically, 
only one of them is now available as the basis of an order 
in this case. 

The applicant claims nine months salary in lieu of notice. 
The respondent objects to this claim saying that while 
reasonable notice is a term that can be implied in a contract 
of employment, payment in lieu of reasonable notice is not. 
Furthermore the respondent says that if I reject its 
proposition on the subject of payment in lieu of notice and 
I find for the applicant on the facts, I should not allow the 
applicant more than two months salary on the strength of the 
rule regarding a duty to mitigate loss. 

I refer once again to the jurisdiction to enquire into and 
deal with industrial matters conferred by s.23(l) of the Act. 
Such is the importance of the jurisdiction to deal with as 
distinct from enquiring into an industrial matter that in 
Pepler's case (68 WAIG 11 at 17) Kennedy J made a point 
of explaining the difficulty it caused him in finding it was 
not within the Commission's jurisdiction to award compen- 
sation to an employee who had been found to have been 
unfairly dismissed. However, His Honour noted that to deny 
the Commission power in that respect was simply to deny 
the Commission power to deal with an industrial matter in 
an unconstrained way. He further said that the Commission 
remained able to deal with the industrial matter (unfair 
dismissal) in the most appropriate manner, (my emphasis) 
by ordering re-instatement in a proper case. 

Finally His Honour made a statement which I think is 
obiter, but which I find most instructive on the subject of 
dealing with industrial matters: 

If the respondent's argument were correct, it is not 
difficult to envisage a vast range of powers which 
would be available to the Commission which can never 
have been thought to have been conferred upon it. 

I mention also the decision of Wilcox and Ryan JJ in 
Gregory & Philip Morris (1988) 80 ALR 455 at 480: 

The critical question always is whether the claim 
arises out of the same "matter" as that which attracts 
the jurisdiction of the court. 

The claim for payment in lieu of a reasonable period of 
notice unquestionably arises out of the "matter" before me, 
but on the basis of Kennedy J's remarks I ask what is another 

way of dealing appropriately with that matter if it is not to 
award payment in lieu of notice? 

I must say that I am unable to find an answer to that question. 
Furthermore, in my opinion there is nothing to be found 

in the decision of the Full Bench in Tarozzi vs W.A. Italian 
Club (Inc) 71 WAIG 2499, which supports the respondent's 
proposition. The order in that case arose out of the same 
matter which gave rise to the Commission's jurisdiction in 
the first place (Wilcox and Ryan JJ in Gregory); and to 
suggest that it was an exercise of power that could never 
have been thought to be conferred on the Commission 
(Kennedy J in Pepler) is unrealistic. 

I reject the arguments for the respondent on the subject 
of jurisdiction. 
The applicant obtained quality employment in radio in 
reasonably short time after leaving the Eagle, although in 
Melbourne and of lower status than general manager. In my 
opinion this fact would reflect his age, qualifications and 
experience in the industry and job mobility. These are 
relevant considerations in determining a reasonable period 
of notice to terminate an employees service and in the 
applicant's case they militate against the period he claims 
is appropriate. Other considerations I have regard for are 
listed in Tarozzi (71 WAIG 2499 at 2501). 

Had the applicant not been given the opportunity of 
employment in the sales position and no questions of 
mitigation arose I would have made an order requiring the 
respondent to pay him the equivalent of six months salary 
because I think that is the amount that could have reasonably 
been agreed at first instance. 

However the applicant did have that opportunity. More 
than that, having lodged his application for relief in this 
Commission on 28 August 1991 terms that could reasonably 
have been agreed in conciliation proceedings pursuant to 
s.32, had those proceedings been availing, would have been 
based on considerations which included the fact of the 
applicant's successful endeavours to obtain employment. 
However, against that the fact remains that the circumstance 
giving rise to the applicant's final position was a redundant 
office due to management's decision. In addition weight 
would have to be given to the likelihood of the applicant 
being suitable for the sales position bearing in mind the state 
of his relationship with Mr Wright. 

I think reasonable terms of settlement in conciliation in 
this case would have been three months salary. My decision 
is that an order requiring the respondent to pay the applicant 
$20,000 should be made. 

Minutes of a proposed order will now issue. The parties 
are asked to advise my Associate of their requirements in 
this respect. 

Appearances: Mr S.J. Kenner appeared for the applicant 
Mr G.R. Blyth appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. , 
Peter Sinclair 

and 
The Eagle Pty Limited c/ — Radio West 

No. 1316 of 1991. 
COMMISSIONER O.K. SALMON. 

13 May 1992. 
Order. 

HAVING heard Mr S.J. Kenner on behalf of the Applicant 
and Mr G.R. Blyth on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That The Eagle Pty Limited c/— Radio West pay 
Peter Sinclair the sum of $20,000 forthwith. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Raymond Douglas Vicary 

Admont Holdings Pty Ltd. 

No. 186 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

2 April 1992. 
Reasons for Decision. 

(Given extemporaneously and as edited by the Senior 
Commissioner) 

SENIOR COMMISSIONER: It is the Commission's deci- 
sion that, as the evidence of Mr Vicary demonstrates, he was 
employed in the same manner and in particular on the same 
commission terms as was found by the Commission to be 
the situation with Mr Channer in the case reported at 71 
WAIG 3302. That decision sets out the Commission's 
reasons for the findings that it made. Again, on the evidence 
of Mr Vicary, there is no difference between those things 
he did, his conditions of employment, his commission rate 
and upon what that commission rate was to be based, namely 
85 per cent of the total commissions paid to Admont 
Holdings by National Mutual. The Commission finds that 
Mr Vicary was on that basis owed the amount shown in his 
claim and more specifically the amount shown in exhibit B 
under the heading of grand total loss. 

Appearances: Mr K. Trainer appeared on behalf of the 
applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Raymond Douglas Vicary 

Admont Holdings Pty Ltd. 

No. 186 of 1991. 

SENIOR COMMISSIONER G. G. HALLIWELL. 

4 May 1992. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

1. That the respondent pay to Mr Vicary the sum of 
$15 548.67 being the amount owing to him under 
his contract of employment. 

2. That the amount be paid to him within 14 days of 
the date of this Order. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kenneth John Wellington 

and 
Narembeen District Memorial 

Hospital. 
No. 76 of 1992. 

COMMISSIONER S.A. KENNEDY. 
14 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought pursu- 
ant to section 29(b)(i) of the Industrial Relations Act 1979. 
It was filed on the 24th January 1992. By it Kenneth John 
Wellington claims that he was unfairly dismissed by 
Narembeen District Memorial Hospital on the 23rd August 
1989. Wellington's grounds for the claim of unfair dismissal 
are set down in a schedule attached to his application. It is 
in the following terms. 

While I was employed as an orderly at the 
Narembeen District Memorial Hospital, I was accused 
on two sep[a]rate occasions (once in writing and once 
verbally) by nursing staff of mistreating patients. 
Before my resignation became effective I was again 
accused of mistreating patients. I was then told by the 
Hospital Administrator, L. Riccadone, to leave the 
premises even though I denied the allegation. 

I have been aware of nursing staff using physical 
force on patients since 1987 and although I reported 
this abuse to the Director of Nursing, J. Woodfield, no 
action was ever taken to stop it. On the 12.2.1991 a 
nurse who had been using physical force on a patient 
since 20.2.89 was dismissed —see Industrial Commis- 
sion file No. CR906 of 1990. 

As both allegations of me mistreating patients are 
false, I believe that I was unfairly pressured into 
resigning. 

A declaration of service was filed on 29th January 1992. 
Answers objecting to the claim were filed on 17th February 
1992; approximately two weeks out of time. The objection 
as filed was limited to a statement to the effect that the claim 
had already been dealt with in a previous application to the 
Commission. No declaration of service was filed by the 
Respondent. 

The Commission, through my Associate, effected service 
of the answer filed on the 17th February 1992 on 
Wellington. At the same time, by way of a letter dated 21st 
February 1992, Wellington was put on notice that in view 
of a record within the Commission of a previous and parallel 
claim by him of unfair dismissal and the elapse of time since 
the alleged dismissal, the Commission would give consider- 
ation pursuant to section 27(l)(a)(ii) and (iv) of the 
Industrial Relations Act 1979 as to whether or not the 
application should proceed and would hear Wellington on 
this question should he so wish. He did. And he supplied 
particulars of the grounds on which he relied for his claim 
to proceed. They were set down as follows. 

1. The material before the Commission at the time 
of conference was not factual. 

2. At the time that the claim was withdrawn I 
believed that the Commission could not assist me 
further in relation to the claim. 

3. My services were terminated by the Narembeen 
Hospital prior to the effective date of my 
resignation. My resignation was submitted under 
duress. 

4. The allegations made at the time of the termina- 
tion of my services was entirely false. 

5. The delay in bringing the Matter before the 
Commission is a product in part of the need for 
me to await the outcome of a similar matter before 
the Commission, also involving Narembeen Hos- 
pital and the mistreatment of patients. 
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By this same letter, dated 18th March 1992, Wellington 
confirmed that he sought re-employment as an orderly at 
Narembeen Hospital and payment of wages and benefits 
from the date he claims he was dismissed. 

Matter No. 76 of 1992 was listed to hear the parties on 
the preliminary point as notified to them. Before going to 
the submissions on it the record of the previous application 
by Wellington against the Respondent is detailed. 

That application was designated No. 320 of 1991. It was 
filed on 1st March 1991 pursuant to section 29(b)(i) with 
Kenneth John Wellington as Applicant and with Narembeen 
District Memorial Hospital cited Respondent. By it Welling- 
ton claimed that he was unfairly dismissed by the 
Respondent on the 23rd August 1989. There is a schedule 
attached to the application which is in the same terms as that 
detailed in the foregoing. A declaration of service was filed 
by Wellington on the 6th March 1991. No answers to the 
claim were filed. By way of a letter dated 14th March 1991 
Wellington requested a hearing of his claim. 

Matter No. 320 of 1991 was allocated to Commissioner 
Negus to be dealt with. The record shows that a conciliation 
conference pursuant to section 32 was convened by Negus 
C. on 18th April 1991 by way of a notice dated 4th April 
1991. There is no record of the conference itself although 
it is clear from the parties submissions that it proceeded as 
listed. The further record in Matter No. 320 of 1991 is 
limited to an Order of the Commission dated 24th April 
1991 and designated as deposited in the Registry on the 
same date. The preamble and the terms of the Order are as 
follows. 

Whereas the Applicant sought and was granted leave 
to withdraw this claim, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the application be withdrawn by leave. 
The Order was not appealed. 
The submission made on behalf of Wellington for the 

purposes here can be summarised as follows. The Applicant 
attended the conference before Negus C. unrepresented. He 
says that most of the conference was taken up by the 
Commissioner pursuing whether or not alternative work at 
another hospital could be arranged for Wellington (the 
Narembeen District Memorial Hospital was represented at 
the conference by an officer for the Department of Health). 
According to the Applicant the Commissioner was finally 
told by the Respondent that an offer of alternative 
employment would not be made and, according to the 
Applicant, Negus C. turned to him and said words to the 
effect that there was no more that the Commission could do 
for him. The Applicant says that he took this to mean that 
he could not proceed further with his claim. He says that he 
did not make any move either at the conference or 
subsequently towards withdrawing his claim. Further he 
says that he was unaware of any Order issuing on the 24th 
April 1991 and was unaware of its existence at all until he 
received a copy attached to my Associate's letter of 21st 
February 1992 to him. He says that his only contact with the 
Commission following the conference on the 18th April 
1991 occured very shortly after it when he telephoned Negus 
C's Associate to ask whether he could obtain any transcript 
or record of the conference proceedings and was told that 
no such record was available. The Applicant says that under 
what he now knows was a misapprehension that he could 
proceed no further at all with his claim of unfairness, he 
turned his mind towards securing any employment he could 
and, for this purpose, he travelled interstate. He says that on 
his return from interstate he sought to take up the issue of 
the termination of his employment again but was then 
constrained by what he perceived to be a need to await the 
outcome of the other case involving an employee dismissed 
by the Narembeen District Memorial Hospital noted in his 
original application. 

In that case a union had taken a claim of unfair dismissal 
on behalf of the employee to the Commission The outcome 
has been the subject of appeal to the Full Bench and then 
to the Industrial Appeal Court. It is noted that the decision 
of the Industrial Appeal Court in Appeal No. 11 of 1991 

between the Federated Miscellaneous Workers Union of 
Australia, WA Branch and the Board of Management 
Narembeen District Hospital was delivered on 25 February 
1992 (72 WAIG 471) and that the decision at first instance 
involved the dismissal of a nurse for allegedly mistreating 
a patient. 

The Applicant says that that this case, which is of direct 
relevance to his situation, took over a year through the 
appeal process. The Applicant submits that having regard for 
this the Commission should disregard the length of time that 
has elapsed. 

And he says that having regard for all the all the 
circumstances and the seriousness of the allegation of 
mistreatment and the claim of unfairness his claim should 
be allowed to proceed notwithstanding the length of time 
since his alleged dismissal. 

The Respondent submitted that the claim should not be 
allowed to proceed because of the inordinate time since the 
employment ended and the fact of the previous claim. It 
acknowledges that the question of alternative empioyment 
was canvassed at the section 32 conference and does not 
assert that Wellington expressly sought any withdrawal of 
the claim there. The Respondent denies that there was any 
dismissal of Wellington in 1989 and asserts that he had 
given notice himself and, following the receipt of a 
complaint by another member of staff about his manner of 
addressing the staff member, the Respondent "suspended" 
the Applicant for the remainder of the notice period. After 
questioning, the Respondent acknowledged that the com- 
plaint by the other staff member included a complaint that 
Wellington had mistreated patients but says that this was of 
no account in its decision to suspend him and it categorically 
denied that there was any conclusion by the Respondent that 
there had been any mistreatment of patients by Wellington 
and it maintained that position. And the Respondent 
acknowledged that the complaining staff member is related 
to the dismissed employee the subject of the other case in 
the Commission. 

The Respondent says that it received a copy of the Order 
of Negus C. by mail on the 29th April 1991 and that the 
Department of Health was told of its issue in a telephone call 
on 30th April 1991 from the Commissioner's Associate. 

What is before the Commission is limited to the parties' 
submissions and the record of the previous case before 
Negus C. No evidence was put. 

In case it needs to be stated, I make explicit that the 
Commission is not in a position here to make any findings 
of fact or merit at all in relation to the claim of unfair 
dismissal. All that can be said is that a claim of unfair 
dismissal involving an allegation (which the Respondent 
denies making but acknowledges was raised against the 
Applicant) of mistreatment of patients in a hospital and 
involving a claim which goes to an effective allegation of 
a vendetta by another employee which the Respondent failed 
to dispose of and a constructive dismissal by the employer 
is prima facie a serious matter for trial. The absence of 
answers, at least so far as the first claim of dismissal is 
concerned when no objection to the elapse of time 'was 
apparently taken or raised, enhances this. 

But it is the fact of the Order of the 24th April 1991 and 
the length of time since then that the Applicant must first 
overcome for his claim to proceed. 

So far as the Order is concerned the Applicant effectively 
attacks it on the basis that he did not apply at all for his 
application to be withdrawn as its terms assert although he 
effectively acknowledges that his limited experience may 
have resulted in an understanding by the Negus C. that he 
did not intend to take his claim further; albeit he says that 
such an understanding would have only been on the basis 
of his reaction to the comments by the Commissioner which 
he misunderstood. The Applicant would have the Commis- 
sion here disregard that Order on the basis that it could only 
have arisen out of his ignorance. 

Two points need to be made here. First, any party bringing 
a claim has a responsibility to prosecute that claim. 
Obviously that should involve an appreciation of the 
jurisdiction and the powers of the determining body, the 
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Western Australian Industrial Relations Commission, which 
is an independent statutory tribunal. While the Commission 
can do its best subject to the Act to mitigate a party's 
ignorance, that cannot be elevated to a point where the effect 
of a failure by a party is simply voided by a subsequent claim 
of ignorance of what is going on. Second, notwithstanding 
the conduct of the conference, the record shows that the 
Applicant had been informed prior to it by way of the notice 
of it that its purpose was conciliation and that "Should the 
matter not be settled in conference it will be listed for 
hearing at a future date." 

In my view these points need to be borne in mind over 
the assertion of ignorance as reason for allowing the claim 
to proceed. 

There is also the matter of the issue of the Order and the 
Applicant's claim that he had no knowledge of it. 

This is undoubtedly a serious matter. But this is a 
submission which effectively attacks an Order of the 
Commission on bases which simply cannot be dealt with 
here. In essence the nature of the attack would render it a 
matter for the Supreme Court. It is not for the Commission 
as constituted here to 'set aside' an Order of the Commission 
and to proceed as if it did not exist. 

The most serious factor militating against the Applicant's 
position however is the length of time which has elapsed 
since the termination of the contract of employment in 
August 1989 to the filing of his (second) claim of unfair 
dismissal in January 1992. This is an inordinate time which 
is not rationalised reasonably by the Applicant's submission 
as to being interstate and then awaiting the outcome of the 
appeals in another dismissal case. The fact that the other 
claim was known to him at the time of filing his original 
claim is noted. It was not a reason then for his not 
proceeding at all. 

The need for expedition in bringing claims to the 
Commission, particularly claims of unfair dismissal, is well 
established in decisions of the Commission. (See Lewicki 
and othersv.H.B. Brady and Co, 70 WAIG 4143; 
Johnstonv.Wesfarmers, 70 WAIG 2434; and the as yet 
unreported decision of Beech C. in Denise Braileyv.Mendex 
Pty Ltd T/A Mair and Co. Maylands as well as the Full 
Bench decision in Kangatheranv.Boans Ltd, 67 WAIG 
1112). One of the reasons for expedition is to enable a matter 
to be tried at a time reasonably proximate to the events in 
question. 

Given that at the time of filing his (second) claim it was 
two years and five months since the Applicant's employ- 
ment by the Respondent ended, the prospects of being able 
to properly enquire into the circumstances are very 
questionable. 

Having regard for all of this I do not think that the 
Applicant has established sufficient reason why his claim 
should be allowed to proceed given the length of time since 
the termination of his contract of employment and since his 
claim was last raised. 

An Order that the application be discontinued will now 
issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kenneth John Wellington 

and 
Narembeen District Memorial 

Hospital. 
No. 76 of 1992. 

COMMISSIONER S.A. KENNEDY. 
14 April 1992. 

Order. 
HAVING heard Mr K. Trainor on behalf of the Applicant 
and Ms C. Jarvie on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred by the 

Industrial Relations Act 1979, and specifically section 
27(l)(a)(ii), do hereby order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Westralian Equipment Pty Ltd. 
No. C 128 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 June 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Having heard the parties before me in conference on the 
4th day of June, 1992, and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, the Commis- 
sion hereby orders — 

That the Order issued in matter No. C 103 of 1991 
and which appears in the W.A. Industrial Gazette at 
Volume 71, Part 1, Sub part 3 pages 776-777 is hereby 
cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bymwood Pty Ltd (Receiver and Manager Appointed). 
No. C 276 of 1992. 

COMMISSIONER C.B. PARKS. 
12 May 1992. 

Direction. 
WHEREAS the applicant Union filed in this Commission, 
application No. C 179 of 1992 requesting that a conference 
be held to consider redundancy payments claimed on behalf 
of its members who had been employed by the respondent; 
and 

Whereas a conference was held pursuant to s.44 of the 
Industrial Relations Act 1979 (the Act) and the matter was 
unable to be resolved and, at the request of the applicant 
Union, the matter was referred for hearing and determina- 
tion; and 

Whereas the applicant Union filed application No. 520 of 
1992 which seeks Further and Better Particulars of the 
respondents objection to the claims made in application No. 
CR 179 of 1992; and 

Whereas as a consequence of information arising during 
the consideration of application No. 520 of 1992 the 
Commission adjourned that matter and called a conference 
No. C 276 of 1992 on its own motion pursuant to s.44 of 
the Act; and 



Whereas the aforementioned conference No. C 276 of 
1992 was held on 7 May 1992 and the applicant Union and 
the respondent were represented thereat; and 

Whereas the Receiver and Manager renewed an offer to 
that applicant Union that, subject to the details thereof 
remaining confidential, financial information showing that 
no funds exist, or will become available to meet redundancy 
payments should such ultimately be awarded upon the 
determination of matter No. CR 179 of 1992 will be 
provided to the Union; and 

Whereas the applicant Union indicated that upon the 
receipt and consideration of such information it is willing 
to review the feasability of proceeding with application CR 
179 of 1992; 

And whereas the Receiver and Manager tabled the 
financial information to enable its consideration by the 
Union, following a verbal direction of the Commission 
given pursuant to s.44 (6)(b) of the Act, that the details of 
such information shall remain confidential; 

Now therefore the Commission commits to writing the 
direction — 

(1) That the typed financial statement provided to the 
applicant Union by the Receiver and Manager at 
the s.44 conference, No. C 276 of 1992, on 7 May 
1992, shall subject to paragragh (2) hereof, not be 
disclosed by the aforementioned Union, or its 
officers, or employees, to any other person 
whomsoever. 

(2) That the direction contained in paragraph (1) 
hereof is limited to the non disclosure of the 
financial details contained in the aforementioned 
financial statement and does not preclude any 
officer or employee of the applicant Union 
disclosing that the assets of the company identi- 
fied in such statement are insufficient to cover the 
redundancy payments claimed on behalf of its 
members. 

(Sgd.) C.B. PARKS, 
f L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and 
The Metal and Engineering Workers Union (WA Branch). 

No. C 174 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

5th June 1992. 
Recommendation. 

SENIOR COMMISSIONER: The Commission having 
heard the parties in conference on the 26th March 1992, 
conducted inspections at Royal Perth Hospital on the 3rd 
day of June 1992 and further heard the parties in conference 
on the 4th June 1992 hereby makes the following recom- 
mendations: — 

All steam under 60 P.S.I, except 
where equipment maintenance/mod- 
ification is required. 
Removal/replacement of steam taps. 
Disconnection and reconnection of 
pumps except where a licence is 
required. 
Copper pipe work for installation of 
steam, condensate, chilled water, gas 
(except Ethylene Oxide) medical air 
and compressed air pipes/lines. 

PGEU 
MEWU 

MEWU 

5. Disconnect, reconnection and main- 
tenance repair, modification of: — 
Heat exchanges/calorifiers, steriliz- 
ers sanitizers, including ethylene 
oxide sterilizing equipment and cop- 
per pipe work required for those 
purposes only. MEWU 

6. Sheetmetal work as defined in the 
Sheetmetal Workers (Government) 
Award 1973, Clause 6 —Definitions 
(1), "Sheet Metal Worker, First 
Class" provided that minor sheet 
metal work may be performed by 
members of either union. MEWU 

Dated at Perth this 5th day of June 1992. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Newspapers Ltd 

and 
Amalgamated Metal Workers' and Shipwrights Union of 

Western Australia and the Australian Electrical, Electronics, 
Foundry and Engineering Union (WA Branch). 

No. CR 254 of 1991. 
COMMISSIONER J.F. GREGOR. 

9 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application was originally 
before the Commission, otherwise constituted, in Applica- 
tion No. C254 of 1991. That application was made by West 
Australian Newspapers Ltd (WAN) and sought the assis- 
tance of the Commission to enjoin the Amalgamated Metal 
Workers' and Shipwrights Union of Western Australia and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (WA Branch) (the Unions) from partaking in 
industrial action which had commenced following the 
dismissal of one Dennis Day on the 1st of May 1991. 

The Commission convened a conference on the 1st of 
May 1991 and that conference led to it issuing an Order 
which, in view of the then extant industrial action, caused 
the Commission to reach the view that it was necessary, so 
as to prevent the further deterioration of industrial relations 
and to enable resolution of the matters between the parties 
by either conciliation or arbitration, that all forms of 
industrial action then taking place should cease and that 
Dennis Day should be reinstated to his employment without 
loss of benefits other than for a payment withheld on account 
of his absence from work for a period on Saturday the 27th 
of April 1991 until further Order of the Commission. 

The Order of the Commission was, as I have mentioned 
above, for the purpose of enabling further conciliation 
between the parties. In the event, on the 11th of February 
1992 the Commission was advised of the failure of that 
conciliation process and it decided that it would refer for 
hearing and determination the question of fairness or 
otherwise of the dismissal of Dennis Day on the 1st of May 
1991. Contemporaneously it cancelled the Order issued on 
the 1st of May 1991, the effect of this action being that 
WAN was then relieved of any obligation to continue the 
employment of Dennis Day and, in fact, Mr Day did not 
work from the date that Order was issued and was still not 
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working at the time of writing of these Reasons. The matter 
referred for arbitration was described in a Memorandum 
which was produced by the Commission. It describes the 
matter for adjudication in the following terms: 

"The respondent Unions seek a declaration that the 
dismissal of Mr Dennis Day by the applicant Company 
on Wednesday 1 May 1991 was an unfair and 
unreasonable exercise of the employer's legal rights. 

The applicant Company opposes the issuance of such 
a declaration and seeks the cancellation or lifting of the 
interim order issued by the Commission in Matter No. 
C 254 of 1991 on 1 May 1991." 

The Memorandum of Matters for Hearing and Determina- 
tion indicates that the matter was last before the Commis- 
sion constituted by Negus C on the 5th of February 1992 and 
had at that time, of course, not been settled by the parties. 
I mention this because the second paragraph seems to 
indicate that part of the application is a cancellation or a 
lifting of the interim order issued by the Commission on the 
1st of May 1991 in matter No. C 254 of 1991. This process 
seems to have already taken place by the issue by Negus C 
of an Order No. 254 of 1991 dated the 11th of February 1992 
which has the effect of cancelling the 1st of May 1991 
Order. None of the parties addressed the issue in the 
proceedings before the Commission as constituted and I can 
only assume that the second paragraph of the schedule of 
matters for determination has been satisfied except insofar 
as it indicates that WAN opposes the issuance of a 
declaration of the type sought by the Union. In view of this 
conclusion I need make no further comment about the 
cancellation of extant Orders. 

I turn to the issues involved. They deal with events which 
started on Saturday the 27th of April 1991 although, 
according to WAN, some indication of what was to occur 
on the 27th of April 1991 was foreshadowed on the previous 
day by Mr Dennis Day inquiring as to the possibilities of 
leave on the following Saturday. In any event, Mr Day was 
rostered for work on the 27th of April 1991. He was to attend 
the usual hours of duties, 8.00am to 4.00pm. This regime 
of work had been recently adopted by WAN replacing a 
previous work regime which, as I understand it, allowed for 
work to be done on Saturday, but on a voluntary basis. It is 
clear from the evidence, and it is submitted so by WAN, that 
the hours of work rostered for Mr Day to perform on 
Saturday the 27th of April 1991 were not voluntary, they 
were part of his usual roster. It appears that late in the 
morning on the 27th of April 1991 Mr Dennis Day 
approached a leading hand on duty, Mr Ian Huxtable, and 
sought permission to leave work early. Mr Huxtable gave 
evidence in the case. He made it clear that he was acting in 
the position of leading hand and he did not regard that 
position as giving him any rights to approve or refuse leave 
for Mr Day if he was to so ask. He regarded the position as 
purely a supervisory one insofar as the work is concerned. 
Huxtable had this view of the leading hand duties because 
of his long experience as a union representative at WAN 
where he had been a shop steward for a number of years until 
he was eventually replaced by Mr Dennis Day. Because Mr 
Huxtable had these views, he told Mr Day that he did not 
have the authority to grant permission from him to leave and 
that he should take up the matter with the mechanical 
foreman, one Rodney Harwood. 

Apparently Mr Day approached Mr Harwood who was 
not disposed to grant the application but at the same time 
indicated that he would review the situation later in the day. 
In the event he was equivocal about the application. He was 
so, according to his evidence, because a fitter had called in 
sick and Mr Harwood was of the view that there would be 
too much work to be done to comply with Day's request and 
that being so, it was a normal practice of WAN to ensure 
that all workers remained at work until the work to be done 
was finished. If it was finished early, say after 3.00pm, 
workers could leave but in any event they could not leave 
before printing staff left. Against that background, Mr 
Harwood said that he would review the request later in the 
day. 

It seems at around about 2.00pm Dennis Day approached 
the leading hand, Mr Huxtable, and advised him that he was 
sick. He then left the premises without seeking further 
permission from Mr Harwood, or Mr Huxtable for that 
matter. His absence became the subject of a report by Ron 
Allardice, who is the Production and Operations Manager 
at the plant, who advised Mr Ross Booth by memorandum 
of the events. He told Booth that Dennis Day had been 
rostered to work in the mechanical department on the 27th 
of April 1991 and that earlier in the day he had sought 
permission from the leading hand on duty to leave. He told 
Booth that Huxtable had reported to him that he had told 
Day that he was in no position to grant permission and 
advised Day to approach Mr Rodney Harwood, the 
Mechanical Foreman. As related earlier, Mr Harwood was 
unable to grant the request because a fitter had called in sick. 
The next event, according to Mr Allardice's report was that 
Dennis Day approached Ian Huxtable and said he was sick 
and left the premises. Allardice then went on to say that 
Dennis Day did not offer any reason why he wanted to leave 
early but at the time of writing the memorandum there was 
a rumour that Mr Day was to have played in a soccer match 
that afternoon. Because of that, Mr Harwood had asked Mr 
Allardice what action he should take because this was, in 
his view, unsatisfactory. The memorandum concludes with 
the advice to Mr Booth that Dennis Day was rostered off 
work on the Monday and Tuesday and that some decisions 
ought be made about what disciplinary action would be 
taken on the Wednesday morning. 

There was no contact made with Mr Day during the time 
of absence. There is some complaint by Mr Logan, who 
appeared for the Unions, about this. The response by Mr 
Kleeman, who appeared for WAN, was that the Unions have 
made it quite clear that it is inappropriate to disturb workers 
on their rostered day off except in extreme circumstances. 
In any event, WAN's view of the matter at that time was 
that Mr Day had left because he was sick. There was a 
rumour that he had played soccer and it was WAN's view 
that if he in due course admitted that he was absent for 
reasons other than sickness, that is for a reason other than 
any of those described in the Electrical, Engineering and 
Building Trades (West Australian Newspapers) Award, 
1988 (the Award) then that would constitute conduct 
contrary to expected behavioural standards and would 
render him ineligible for sick leave for the period of absence. 
In view of that, it was WAN's intention that it would issue 
a first disciplinary warning to Mr Day and one was in fact 
drafted. During submissions it was made clear that it was 
drafted pro tern with the full expectation that there would 
be admissions from Mr Day concerning the real reason for 
his absence on the Saturday. 

However, as matters developed on the 1st of May 1991 
when Mr Day returned to work, that did not occur. WAN 
organised that there be an investigation into the absences 
and the investigation took place. Mr Day was asked a series 
of questions by Dianna Mitchell who was a Personnel 
Officer with WAN at the time. The form of those questions 
became a topic of discussion during the proceedings. It was 
the evidence of Mr Bowell, who was in attendance with Mr 
Day at the investigation, that he (Day) had been asked 
leading questions and therefore, because of that he had, for 
some reason unexplained by Mr Bowell, an inadequate 
opportunity to put an explanation. The Commission directed 
during proceedings that the notes of those questions be 
submitted. WAN responded to that direction after the 
hearing and the notes of interview in Ms Mitchell's writing 
were submitted. The questions, which according to Ms 
Mitchell, she asked from her notes are not leading, to the 
contrary, if the same questions were asked during proceed- 
ings before the Commission, they would fit most comforta- 
bly into an examination in chief. They do not have the nature 
of cross examination at all. They appear to be purely seeking 
the elucidation of facts from Mr Day. 

There were a number of issues put to Mr Day. He was 
asked whether on Friday the 26th of April 1991 he 
approached Ian Huxtable and inquired who would be the 
leading hand supervising the Saturday shift and Huxtable 
advised him in the affirmative that he would. Mr Huxtable's 
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evidence is that at this stage Day asked him whether he 
would be able to leave work early as he had to play in a 
soccer match at 1500 hours and would have to leave work 
around 1400 hours to be able to do so. At that stage, Mr 
Huxtable's evidence is that he said he was not able to 
approve this and Day would have to seek the approval of the 
Mechanical Supervisor. Later on the 27th of April 1991 it 
was Mr Huxtable's evidence that Mr Day again approached 
him when they were in the elevator. Huxtable was of the 
view that the conversation contained words to the effect that 
Day said to him that no one would notice if someone 
sneaked out the back door to which he had responded that 
would be a pretty silly thing to do. The next step in the chain 
of events, again as falls from the evidence, is that there was 
an approach made at 1300 hours by Day to Rodney Harwood 
with a request to leave work at 2.00pm. That was when Mr 
Harwood gave his reply concerning the difficulties he saw 
with the request. 

It is claimed in the evidence of both Huxtable and 
Harwood that Mr Day approached Ian Huxtable and told him 
that he had seen Harwood and that he had said that if all the 
work had been done and Mr Huxtable approved, that Day 
could leave work. Huxtable's response to this had been that 
not all the work had been done and there were still a number 
of jobs to complete and further, that in any event, the fitters 
could not leave until all the printers had finished for the day. 
It was at this time that Mr Day, according to Huxtable's 
evidence, said he was going home sick. Huxtable was clear 
that he never gave Day permission to leave the premises 
because he thought he did not have the authority to do so. 

As mentioned before, there was an investigation on the 
1st of May 1991. Again at that investigation Mr Day, in 
response to questions from Ms Mitchell, said he went home 
sick. He also said that he did not see a doctor as he did not 
feel the illness warranted it. He was then told that WAN had 
received information that he had been playing soccer. Mr 
Day denied this. In view of his denial, according to the 
evidence, he was told that WAN would undertake additional 
investigations into his actions as the allegations were now 
taking on a serious dimension. After this, investigations 
were undertaken by WAN through the Soccer Federation of 
Western Australia (Inc), whose player records indicated that 
Mr Day had played soccer on the day in question for the 
Queens Park Soccer Club. WAN's evidence is that they then 
saw Day's conduct as calculated to deceive. Not only that, 
it led to a breach of the Award and a breach of trust. WAN 
then decided that it would terminate the services of the 
employee in accordance with the contract of service clause 
of the Award and, as I understand the evidence, the contract 
was terminated apparently from 1400 hours on the 1st of 
May 1991. 

There is some debate as to whether the dismissal was 
summary or not. I will comment later upon my conclusions 
after examining the law in the matter. The above is a 
reasonable summation of the events. The events are quite 
straight forward. The Commission heard evidence from a 
number of persons. Suffice to say that there are some 
conflicts in the evidence but they do not go to disagreements 
which fundamentally change the Commission's ability to 
ascertain what has happened. I need, though, to comment 
that of the two key players on the 27th of April 1991, that 
is Mr Huxtable and Mr Day, I found Mr Huxtable to be a 
person firm in his views, clear in his memory and very 
strongly convinced of his limitations as an acting leading 
hand. I have no difficulty in accepting that the story that he 
relates is a true one. Insofar as the conversations that he had 
with Mr Day on both the 26th and 27th of April 1991 are 
concerned, in view of the demeanor of Mr Day in the witness 
box and the internal conflicts in his evidence, I find that 
where there are differences between the evidence of the two 
men I accept that of Mr Huxtable in preference to that of 
Mr Day. I accept the evidence of Mr Hamilton. The evidence 
of Mr Bowell is at odds with the evidence of Ms Mitchell 
and Mr Kleemann as to what occurred at the investigation 
meeting. I am more inclined to accept the evidence of Ms 
Mitchell and Mr Kleemann. Ms Mitchell's evidence as to 
the questions she asked is supported by the notes from the 
initial discussion which were put into the Commission after 

the hearing. These support the proposition that she should 
be regarded as a witness of truth. I say the same for the 
evidence of Mr Kleemann who gave his evidence clearly and 
with knowledge. 

I now need to discuss the law involved in matters such 
as these. 

The Unions suggest that the termination of Dennis Day 
was in reality a summary termination, notwithstanding that 
later he received a payment in lieu of notice and accrued 
benefits under the Award. The case law which touches upon 
this matter is to be found in the Reasons of the Full Bench 
in Federated Miscellaneous Workers' Union of Australia, 
WA Branch v. Cat Welfare Society Incorporated (1991) 71 
WAIG 2014 (Cat Welfare Case) and in the Reasons of the 
President and myself the following is written: 

"The question of pay in lieu of notice arose here. 
Is seems to us that whether a dismissal has occurred 

in circumstances where pay in lieu of notice is made, 
that the question is one of mixed fact and law as to 
whether what occurred was a summary dismissal or 
not. 

One consideration is that it depends whether such 
payment is permissible. That in turn depends upon the 
contract and its construction (see Macken JJ, McCarry 
G & Sappideen C "The Law of Employment", 3rd 
edition, pages 170-172). In some industries, also, it 
may be said to be a custom. If then, a payment in lieu 
of notice was not provided for in the contract, then 
proper notice has to be given or there is a summary 
dismissal. The same would apply if there were no 
custom in usage. 

It follows that a summary dismissal as a matter of 
fact and law, cannot be altered in its nature by payment 
in lieu of notice." 

I will return to this citation later in these Reasons, 
however it is clear that the Full Bench intends that a proper 
statement of the law is, that if on dismissal a worker is asked 
to leave the premises immediately, that will, as a matter of 
fact, indicate that the contract has been brought to a close 
at that point and therefore the dismissal is summary. The 
mere payment later of payment in lieu of notice does not 
change the fact of the dismissal, that is, it is still summary. 

Usually the onus rests upon an applicant to demonstrate 
on the balance of probabilities that the dismissal was unfair 
but in cases involving a summary dismissal there is an 
evidentiary onus within that context upon the employer to 
justify the summary dismissal (see Breweries and Bottle 
Yards Employees Industrial Union v. Bond Brewing WA 
Ltd (1989) 69 WAIG 3228 and P M Mouritz v. Shire of 
Esperance (1990) 70 WAIG 2130). Of course it is not any 
misconduct that justifies summary dismissal, it must be such 
as to amount to a rejection of the basis of the contract of 
employment and in that context, is usually described as 
gross or serious misconduct. The nature of misconduct is 
defined in Laws v. London Chronicle (Indicator Newspa- 
pers) Ltd (1959) 2 ALL ER 285 at 287 and 289. Northwest 
County Council v. Dunn (1971) 126 CLR 247 is authority 
for the proposition that the reinstatement is to be exercised 
only where is has been proved that the employer's action in 
dismissing the employee was harsh or unjust in relation to 
that employee. Further the Commission will only interfere 
where it is necessary to protect an employee against an 
unjust or unfair exercise of the employer's right of dismissal 
(see Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union of Australia — Hospital, Service and Mis- 
cellaneous, WA Branch (1985) 65 WAIG 385 (tlie Under- 
cliffe Case). 

I now turn to my analysis of the relevant events to be 
considered for the purposes of adjudication of this matter. 
It seems to me that on the available evidence, there was an 
action by an employee who decided with forethought that 
he would absent himself from work during a time for which 
he was rostered. I accept the evidence of Mr Huxtable, that 
he was first approached by Mr Day on the Friday and I 
accept Huxtable's version of the events which took place in 
the elevator on the 27th of April 1991. Therefore, Mr Day 
willfully absented himself from his workplace, leaving the 
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impression that he was ill. There was an investigation into 
that absence. During that investigation Mr Day was given 
the opportunity to give his version of what occurred. He was 
confronted with his employer's belief that he was not ill and 
he had in fact played soccer. He was told when he responded 
in the negative to that assertion that there was danger for him 
in adopting such a position because WAN intended to 
investigate the issue. The reality of the matter is that Mr Day 
took a risk. He never admitted that he played soccer at any 
relevant time and he was caught out in his deception. It was 
clear from the evidence that WAN was even prepared to 
accept that he had incorrectly claimed for sick leave even 
though he had been at a soccer match to the extent that it 
would have reprimanded him for an abuse of the Award 
entitlement. It was only when he had, in effect, deliberately 
set out to mislead that it took the view that that single event 
was incompatible with the continuation with his contract of 
service in that it caused WAN to lose its trust in him. WAN 
undertook a thorough investigation process and no criticism 
can be levelled at it arising from any omission to comply 
with rules of procedural fairness (see Shire of Esperance v. 
Mouritz (1991) 71 WAIG 891). 

It is, on the authority of the Cat Welfare Case (op cit), 
clear that the dismissal was summary and because of that 
WAN carries the evidentiary onus. It has discharged that 
onus in this case and therefore the onus to establish 
unfairness then shifts to the Union involved. For the Reasons 
I have set out before, that onus has not been discharged. It 
is clear that Mr Day was the architect of his own misfortune. 
He was given the opportunity to come clean, as it were, and 
tell the truth about what he had done, however, he opted not 
to do so. It is understandable, therefore, that WAN 
developed the view that there is a fundamental loss of 
confidence because of this breach of trust. In all the 
circumstances the dismissal of Dennis Day was not unfair 
upon the criteria in the Undercliffe Case (op cit) and for that 
reason this application will be dismissed. 

Appearances: Mr D Kleemann, and with him Ms J 
Hadida, appeared for West Australian Newspapers. 

Mr F Logan appeared for the Unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

West Australian Newspapers Ltd 

and 

Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia and the Australian Electrical, Electronics, 

Foundry and Engineering Union (WA Branch). 

No. CR 254 of 1991. 

COMMISSIONER J.F. GREGOR. 

9 June 1992. 
Order. 

HAVING heard Mr D Kleemann, and with him Ms J 
Hadida, on behalf of the Applicant and Mr F Logan on 
behalf of the Respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That this application be, and is hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West 

Australian Branch, Industrial Union of Workers 
and 

Boral Contracting. 
No. CR 99 of 1992. 

COMMISSIONER J.F. GREGOR. 
15 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: Mr Hal O'Callaghan, a member 
of the Australian Workers' Union, WA Branch, Industrial 
Union of Workers (AWU), was employed by Boral 
Contracting (the Respondent) as a Plant Operator at its 
works at the Higginsville Minesite. On the 7th of February 
1992, following upon an action by the Respondent in 
dismissing O'Callaghan, a dispute developed between the 
AWU and the Respondent. The dispute became the subject 
of a notification pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act) and a conference was convened 
by the Commission in Perth to allow the parties the 
opportunity to discuss the dispute with a view to settling it 
by conciliation. At the conclusion of the conference the 
matter had not been settled and, by consent, the Commission 
decided that it would refer the dispute over the dismissal of 
Hal O'Callaghan for hearing and determination pursuant to 
Section 44(9) of the Act. The dispute between the parties 
was identified and became the Schedule of a Memorandum 
for Matters for Hearing and Determination Under Section 
44. The Schedule describes the dispute in the following way: 

"On the 7th of February 1992, Boral Contracting 
terminated the contract of employment of Mr H 
O'Callaghan, a member of the Australian Workers' 
Union, WA Branch, Industrial Union of Workers. The 
AWU claims that the dismissal is harsh, unjust and 
unfair and seeks an Order for reinstatement and 
restoration of his accommodation. 

The employer says that the dismissal is not unfair 
and that no Order for reinstatement should issue." 

Insofar as the matters for hearing and determination touch 
upon the question of restoration of accommodation, some 
explanation is necessary. The AWU had advised the 
Commission during the conference that Mr O'Callaghan's 
accommodation had been withdrawn prior to the events 
leading to the termination for reasons which were not 
acceptable to the AWU. At the time of the conference the 
AWU saw the issues as being linked, that is, both the 
withdrawal of accommodation and the dismissal were said 
to be harsh, unjust and unfair and the intervention of the 
Commission was sought in respect to both of those matters. 
However, during the proceedings which took place in 
Kalgoorlie on the 9th and 10th of April 1992 Mr Mitchell, 
who appeared for the Respondent, made it clear, through 
submission and witnesses, that the issue of accommodation 
was settled in that the Respondent had applied a penalty to 
Mr O'Callaghan in the form of denying him accommodation 
in its camp for a period of 12 weeks. That occurred after he 
had allegedly been involved in behaviour which was 
inimicable to the proper conduct of the camp. The penalty 
of 12 weeks withdrawal of accommodation was imposed 
upon Mr O'Callaghan but that had expired prior to the time 
of the dismissal. After the expiry of the period of 
withdrawal, Mr O'Callaghan would have received accom- 
modation at any time had he requested it and as far as the 
Respondent was concerned, the issue of accommodation 
withdrawal was completed by the expiry of the penalty 
period against Mr O'Callaghan. Therefore there was no 
dispute between it and the AWU about accommodation. The 
matter for decision for the Commission arising from the 
arbitration of the dispute between the parties therefore refers 
to the claim for reinstatement on the grounds that 
O'Callaghan was dismissed in a harsh, unjust and unfair 
manner. 



I turn now to a summary of the matters in dispute. It is 
relevant to note that Mr O'Callaghan had been employed at 
the Higginsville Minesite as a Plant Operator Grade 5 for 
about 13 months. Higginsville is located about 40 kilometres 
north of Norseman. Prior to starting at Higginsville Mr 
O'Callaghan had been employed by the Respondent at the 
Scotia pit and it was therefore cognisant of his skills as an 
excavator operator. The AWU, in its argument, submitted 
that O'Callaghan's work record shows that he was a very 
good plant operator, particularly on the excavator. This was 
not disputed by the Respondent who indicated that they had 
used O'Callaghan for the skillful job of batter cutting on the 
pit walls. In fact, the Respondent argued that because 
O'Callaghan was respected as a skilled plant operator his 
conduct which led to his dismissal was even more 
unacceptable. However, the Respondent was, through the 
evidence of Mr Nuttall, at pains to point out that Nuttall, 
who was O'Callaghan's supervisor at Scotia operations and 
Higginsville, had occasion to warn O'Callaghan concerning 
his habit of using the excavator bucket to dislodge rocks 
from the pit wall. This conduct was not sufficiently serious 
to stop the Respondent from re-hiring O'Callaghan after he 
had left its employment but it was significant. Nevertheless, 
particularly when it was realised that O'Callaghan had spent 
about 50% of his time on trimming the batter in the pit at 
Higginsville, he was more aware than other workers of the 
pit layout, design and location of safety berms and benches. 

It was the AWU's submission that O'Callaghan's work 
conduct had been beyond any reasonable reproach. He has 
no written warnings about that but there were other incidents 
outside the workplace and particularly in the camp where 
O'Callaghan admitted behaviour that had been subject to 
punishment. It was the AWU's submission that the 
Respondent had made it clear that it did not rely on those 
incidents in the termination. However the submission of Mr 
Mitchell is equivocal in this respect. He says that the 
incident that occurred on the 7th of February 1992 when 
O'Callaghan dug into a berm was the straw that broke the 
camel's back in terms of behaviour. However when 
questioned about that during the proceedings, Mr Mitchell's 
view was that the digging of the safety berm was what could 
be described as the principal event but there were other 
events during the period of employment which led the 
Respondent to the position where the employee's behaviour 
culminated in the issue of a final warning regarding 
accommodation. 

There was evidence given concerning the behaviour and 
for the purposes of these Reasons I briefly summarise as 
follows. In May 1991 there was an an incident where 
O'Callaghan allegedly swore in the mess. He claimed that 
he was singled out and that his language was no different 
to anyone else, however, he was given a written warning. 
There was another incident in September 1991 when 
allegedly there were some blankets removed from O'Cal- 
laghan's room and O'Callaghan and another person were 
involved in an altercation with the Company personnel 
involved in that incident. It is the Respondent's view that 
O'Callaghan was given another verbal warning for that 
incident but he does not recall it. In November 1991 there 
was an incident where the Respondent's camp managers 
alleged that O'Callaghan indulged in gross behaviour 
concerning a Melbourne Cup Sweep. On the following day 
his accommodation was withdrawn for a period of 12 weeks. 

To continue the narrative; it appears that from O'Cal- 
laghan's viewpoint he says that around 10.30am on the 7th 
of February 1992 he was approached by his supervisor, Tim 
Nuttall, and questioned as to his conduct of the work he was 
then performing. O'Callaghan claimed he had just removed 
some soft dirt from an area in the pit and Nuttail told him 
it was a berm. O'Callaghan did not realise it was a berm 
because he says it was only two metres wide whereas Mines 
Department Regulations say it should be much wider than 
that, at least four to five meters. All this occurred after he 
had started work at 5.45am. At that time he had been 
dropped off at digger #36. He had asked his shift boss, Tom 
Jackson, if he should continue where the last operator 
finished to which Jackson replied in the affirmative. 
According to Mr O'Callaghan he was given no instructions 

on the position of the safety berm, nor was it marked in a 
way that the berms normally are. As mentioned previously 
Tim Nuttall, the supervisor, approached him at around 
10.30am and asked him what happened with the removal of 
dirt from the berm. Nuttall asked him whether he was aware 
there was a berm in place and O'Callaghan replied that he 
was completely unaware. According to O'Callaghan, Nuttall 
then left and he continued with his work. At around about 
midday, according to him, he was picked up by Tom Jackson 
and taken to the office where Tim Nuttall told him he was 
instantly dismissed. It was also said that a person then 
working as a spotter had also been dismissed for not 
properly instructing O'Callaghan that there was a berm in 
place. It was O'Callaghan's view of the incident that it 
created no immediate danger to anyone and the dirt could 
have been replaced. At the most he removed two bucket- 
loads. The action of the employer was dismissive of his 
excellent time keeping records, his experience as a machine 
operator and the fact that it had recognised his skills by 
allocating him to batter work. 

The Respondent has a different view of the relevant 
events. Tim Nuttall, the pit supervisor, said that on the 7th 
of February 1992 he was advised by a representative of the 
owner of the property, Samantha Gold, that a safety berm 
had been breached by digging and that there should be an 
immediate inquiry into the matter. Further, it was the 
demand of the owner's Resident Manager that the person 
responsible for the action should be removed from site. After 
that Mr Nuttall commenced an investigation. He first visited 
the site and confirmed with O'Callaghan that he had dug 
through the berm. From the Respondent's point of view it 
believed that the termination resulted from the digging away 
of the safety berm and that even though it was aware of the 
accommodation issues concerning O'Callaghan the decision 
to terminate arises from what it says was his conduct on the 
7th of February 1992. The Respondent says that O'Cal- 
laghan was culpable because he is an experienced man and 
he knew that the Company's policy had been that site 
personnel have been told that if they have any doubts about 
what a supervisor asks, the worker is obliged to query what 
work is to be done. It is not up to the worker to do what he 
feels like doing. Even though O'Callaghan was an experi- 
enced operator who had done most of the batter work on the 
Poseidon South Open Cut, this was not an excuse because 
he had been on the site for a considerable time, had worked 
at Scotia and had an understanding of the way pits are 
constructed. He only had to look around the pit wall to see 
that there were failures and the necessity for safety berms 
was obvious. The berm in question lay around the pit 
perimeter and it was obvious to anyone, let alone O'Cal- 
laghan, that the berm would continue at the same level 
around the pit. Much information about this was given by 
Mr Kompler in his evidence. The photographs in Exhibit Ml 
are illustrative of the point. The Company's evidence, both 
from Nuttall and Kompler, is that after it was reported to the 
Respondent that there had been a breaching of the berm the 
supervisor, Tim Nuttall, inspected it to see if the crest was 
clearly visible. He decided that it was. He spoke to 
O'Callaghan to ask why the berm had been dug away. 
O'Callaghan claimed he did not see the berm crest and that 
in any event the material was soft. Nuttall had then pointed 
out to O'Callaghan how the berm crest should have been 
obvious to him and he then left to confer with more senior 
people on the incident. When the matter had been considered 
O'Callaghan was replaced on the excavator and his services 
were terminated because of the breach of safety. 

It is the contention of the Respondent that O'Callaghan 
owed a duty of care in that he was aware of the existence 
of the safety berm and then did not show enough interest to 
question the surrounds with his supervisor. This indicated 
a disregard of his duty, particularly seeing he was an 
experienced man, well aware of the pit design and the 
delicacy of the pit wall. Even if for some reason he was not 
aware of the berm, any reasonable attention to his job and 
the surrounds would have made it obvious to him that he was 
working close to an area where the removal of dirt could 
have serious consequences. In terms of the whole of the 
conduct of O'Callaghan and whether he should be dismissed 
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or not, his work record was weighed against other incidents. 
It was recognised that he was a good operator but this single 
incident was serious and when the other conduct was placed 
in the mix then the dismissal of O'Callaghan became an 
appropriate course of action. 

The Commission heard evidence from Mr O'Callaghan 
and from the Workman's Inspector of Mines, Mr R J 
Leggerini. There was also evidence from Kenneth James 
Heron who was, at the relevant time, working as a dump 
truck operator. His evidence, in short, is supportive of the 
position put by O'Callaghan that there was only a small 
amount of dirt removed. Mr M Baker, an Organiser with the 
AWU, gave evidence of his involvement in seeking to 
negotiate resolution of the dispute with the Company. 

The main witness on behalf of the Company was its 
Regional Manager in the Eastern Goldfields, Andre Kom- 
pler. Mr Kompler gave evidence of a technical nature and 
of the Respondent's policy. Evidence was also taken from 
Mr Tim Nuttall who was the supervisor directly involved 
and finally, Mr A F Dodds who is Mr Nuttall's direct 
superior. Mr Dodds is responsible for the supervision of all 
the Respondent's operations in the Eastern Goldfields. On 
an operational basis, he has 34 years experience in general 
earthworks, dam construction, highway, railway, airport, 
sewerage and drainage and the last eight and a half years of 
that long career has been in the mining industry. He gave 
forceful evidence of the expectations he has of operators and 
how the capabilities of operators ought to be assessed and 
valued. It was his clear evidence that the digging of the 
safety berm was a critical error which the Respondent could 
not accept. It was his view that if a person is employed and 
claims to be competent and is classified as such there is an 
expectation that he would properly do the work for which 
he was engaged. Clearly O'Callaghan had not done this in 
this instance. 

Mr Booth appeared for the AWU. He suggested that there 
was not proper instruction given to O'Callaghan, that it was 
strange that he should be left on the excavator for over an 
hour and a half after Supervisor Nuttall had inspected the 
so-called damage to the berm. That, according to Mr Booth, 
gives rise to the proposition that there has been condonation 
or waiver on the part of the Respondent that even if there 
was a mistake on O'Callaghan's part, it had been com- 
pounded by the Respondent's own errors, which are inter 
alia, not properly instructing him at the beginning of the shift 
and not properly marking or marking off the area where the 
berm was located. There was no established malicious intent 
on the behalf of O'Callaghan. That, insofar as the previous 
warnings to O'Callaghan are concerned, they do not relate 
in any way to his work performance and therefore there is 
a question of weight that would attach to the effect of those 
warnings. All in all there is only one work related incident 
that has led to the termination and the AWU's view was that 
it was of such a minor nature that dismissal could only be 
regarded as harsh, unjust and unfair. 

The situation, from the Respondent's viewpoint, was 
described by Mr Mitchell. He says that a section of the 
RL4/40 berm had been dug out by Mr O'Callaghan and he 
should not have done that because it was a serious breach 
of safety. It was a breach of operating procedures having 
implications for the safety of the pit and all the personnel 
in it because the berm is an integral part of the design to 
protect against rock fall. Mr O'Callaghan should have 
known better because he had raked the batters in the pit. He 
should have realised from the point where the night shift 
operator had finished, and the operating procedures that he 
was to apply, that the profile of the berm was to be followed. 
It is clear that O'Callaghan removed far more than two 
buckets. There were at least four. It was also clear that a 
truck driver who gave evidence on behalf of O'Callaghan 
was unable to see the digging operation. The berm was 
plainly visible to the excavator operator because the area had 
been pre-split but even if it had not O'Callaghan, as an 
experienced operator, should have carried out an inspection 
of the working area prior to the commencement of digging 
or at any other time if he was unsure about the location of 
the berm and in that case he could have asked for it to be 
marked. That it was not marked is not critical because Mr 

O'Callaghan knew where it was. The employer had a right 
of summary dismissal for inefficiency if an employee who 
possesses skills fails to exercise them. The employer 
exercised its right to terminate the contract of service and 
in all the circumstances it could not be judged to be unfair. 

I canvass the law that needs to be applied. The 
Commission is required to apply the test which is set out in 
the Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and Miscel- 
laneous, WA Branch (1985) 65 WAIG 385 (the Undercliffe 
Case). A question also arose as to whether or not this 
dismissal was summary. The Commission made a finding 
on this during running and indicated that it would include 
in these Reasons the authority for that finding. To that end 
I cite Federated Miscellaneous Workers' Union of Australia, 
WA Branch v. Cat Welfare Society Incorporated (1991) 71 
WAIG 2014 (Cat Welfare Case) and in the Reasons of the 
President and Gregor C the following is written: 

"The question of pay in lieu of notice arose here. 
It seems to us that whether a dismissal has occurred 

in circumstances where pay in lieu of notice is made, 
that the question is one of mixed fact and law as to 
whether what occurred was a summary dismissal or 
not. 

One consideration is that it depends whether such 
payment is permissible. That in turn depends on the 
contract and its construction (see Macken JJ, McCarry 
G and Sappideen C "The Law of Employment", 3rd 
Edition, pages 170-172). In some industries, also, it 
might be said to be a custom. If then, a payment in lieu 
of notice were not provided for in the contract, then 
proper notice has to be given or there is a summary 
dismissal. The same would apply if there were no 
custom or usage. 

It follows that a summary dismissal, as a matter of 
fact and law, cannot be altered in its nature by payment 
in lieu of notice." 

I will return to this citation later in these Reasons. In the 
meantime I note that the issue to be considered is whether 
misconduct or not occurred. Misconduct is defined in Laws 
v. London Chronicle Indicator Newspapers) Ltd (1959) 2 
ALL ER 285 at 287 and 289. The issue of condonation or 
waiver is also at large. As I understand the law, the right to 
dismiss an employee will be treated as waived if an 
employer condones the conduct (see McCasker v. Darling 
Downs Cooperative Bacon Association (1988) 25 IR 107 
and Martin v. The State of South Australia (1982) 49 SAIR 
269 at 284). It is important on these authorities to note that 
previous misconduct may be taken into account in determin- 
ing whether fresh misconduct justifies summary dismissal 
(see Cat Welfare Case op cit). Finally, if there is a summary 
dismissal then the evidential onus lies on the employer to 
establish the facts that give rise to the issue (see P M Mouritz 
v. Shire of Esperance (1990) 70 WAIG 2130). 

It is clear that the relevant events are that the worker, 
O'Callaghan, reported for duty early in the morning of the 
7th of February 1992. The shift boss told him to continue 
with work which had been done by the night shift operator 
and he did so. Around about 10.30am O'Callaghan dug into 
the safety berm at the RL4/40 level. On the evidence he 
removed a considerable amount of material from the berm. 
I favour the evidence of Mr Kompler and Mr Nuttall over 
that of Mr O'Callaghan in this respect. The end result was 
that there was enough digging to destabalise the berm in the 
area and that destabalisation has important and serious 
effects for the stability of the high wall of the pit in that area. 

The breach of the safety berm was reported to the 
Respondent's supervisor, Nuttall, who made investigations. 
He found that the berm had been breached. He removed 
O'Callaghan from working in the immediate area but left 
him on the excavator while he consulted his senior 
management. He discussed the issue with Mr Dodds and at 
the end of that discussion it was decided that the services 
of Mr O'Callaghan would be terminated because in the view 
of the Company he was a competent and experienced person, 
he was required to exercise his skills, he was thoroughly 
aware of the importance of the work he was doing and there 



was no explanation for his conduct other than a failure to 
properly give attention to his work which, in that area, was 
critically important to the pit. The Respondent was also 
aware that the owner of the property had directed through 
its Resident Manager that the operator of the machine be 
removed from further duties. On the basis of this Nuttal! told 
O'Callaghan that his work was finished and O'Callaghan 
immediately left the workplace. There is evidence concern- 
ing failure to give him a lift into town but it is not important 
for these Reasons. Mr O'Callaghan was later paid a payment 
allegedly to be in lieu of notice. I have no further comment 
on the witness evidence apart from the difference in 
evidence I have highlighted above and my preference. I do 
not believe it is necessary to comment on the witness 
evidence because basically it raises no controversy and each 
of the witnesses gave their evidence truthfully from their 
memory. 

I see the situation this way. There was a summary 
dismissal on the authority of the Cat Welfare Case (op cit). 
O'Callaghan was told to leave immediately and as the Full 
Bench said in the Cat Welfare Case (op cit) the nature of 
the dismissal can not be altered by payment in lieu of notice. 
Seeing the matter is one of a summary dismissal then the 
evidential onus does lie upon the employer to establish the 
facts (see Mouritz Case op cit). It is clear from the evidence 
of Kompler, Dodds and Nuttall that that evidential onus has 
been discharged and that the events as outlined by them are 
sufficient to establish the facts which would give rise to a 
dismissal of the nature that occurred. I do not accept that the 
time taken by Tim Nuttall to consult his senior management 
constitutes condonation of the action and there has been no 
waiver in that respect. I also accept that on the authority of 
the Cat Welfare Case (op cit) that it was allowable for the 
Respondent to take into account previous misconduct, 
however, it appears though, that it has not in the ultimate 
relied upon that in this case. It could have if it had wished 
to and the proven behaviour of O'Callaghan in the camp is 
a factor which is entitled to be given weight when 
consideration is given by the Respondent as to whether the 
ultimate sanction of dismissal will be applied. There has 
been no fault in the process in dealing with this case which 
would constitute a substantial omission to comply with the 
rules of procedural fairness (see Shire of Esperance v. 
Mouritz (1991) 71 WAIG 891). 

The Commission is not to interfere in a dismissal on the 
basis that it may have reached another conclusion to that of 
the employer. In all the circumstances the Respondent was 
entitled to draw the conclusion that the conduct of the 
worker constituted a serious breach of safety requirements. 
There was a potential to destabalise the pit wall at the point 
where the berm was breached. The Respondent was entitled 
to expect better performance from Mr O'Callaghan. In all 
the circumstances, and for the Reasons set out above, the 
dismissal was not harsh, unjust or unfair and the application 
will be dismissed. 

Appearances: Mr S Booth appeared for the Applicant. 
Mr C Mitchell, and with him Mr A Kompler, appeared 

for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Boral Contracting. 

No. CR 99 of 1992. 
COMMISSIONER J.F. GREGOR. 

15 May 1992. 
Order. 

HAVING heard Mr S Booth on behalf of the Applicant and 
Mr C Mitchell, and with him Mr A Kompler on behalf of 

the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Foremost Equipment. 
No. CR 76 of 1992. 

COMMISSIONER J.F. GREGOR. 
11 May 1992. 

Order. 
WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 6th of 
February 1992; and 

Whereas this matter was the subject of a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
on the 21st of February 1992; and 

Whereas this matter was referred for hearing and 
determination on the 26th of February 1992; and 

Whereas the Applicant requested by correspondence 
received on the 22nd of April 1992 that the matter be 
withdrawn; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders — 

That this application be, and is hereby, withdrawn 
by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Hamersley Iron Pty Limited 
No. CR 509 of 1991. 

COMMISSIONER S.A. KENNEDY. 
22 May 1992. 

Order. 
WHEREAS this matter was referred for arbitration pursuant 
to section 44 of the Industrial Relations Act 1979; and 

Whereas in the referred matter the AWU became the 
Applicant; and ^ 

Whereas the matter was listed for hearing in November 
1991 but that date was vacated on request of the Applicant; 
and 

Whereas on 3 December 1991 the Applicant requested 
that the matter be relisted for hearing; and 

Whereas it was listed for hearing in December 1991 but 
that date was vacated too at the request of the Applicant; 

Whereas on 9 April 1992 the Applicant was requested to 
advise the Commission in writing within 21 days if it 
intended to proceed with the matter and, failing such, that 
the Commission would finalise the matter; 
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Whereas the Applicant did not so advise; 
Now therefore, I the undersigned pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order — 

That this application be and is deemed discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Hamersley Iron Pty Limited 
No. CR 520 of 1991. 

COMMISSIONER S.A. KENNEDY. 
22 May 1992. 

Order. 
WHEREAS this matter was referred for arbitration pursuant 
to section 44 of the Industrial Relations Act 1979; and 

Whereas the matter was listed for hearing in November 
1991; and 

Whereas the Applicant and by consent sought a postpone- 
ment of that hearing; and 

Whereas the hearing date was vacated in accordance with 
this request; and 

Whereas the Applicant was requested on 9 April 1992 to 
advise the Commission if it wished to proceed with the 
matter and was advised that if it did not so advise the 
Commission would proceed to finalise the matter; and 

Whereas the Applicant did not so advise; 
Now therefore, I the undersigned pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is deemed discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION; 

Industrial Relations Act 1979. 
The State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' Union (WA 

Branch) 
No. CR 122 of 1992. 

COMMISSIONER O.K. SALMON. 
22 May 1992. 

Order. 
HAVING been advised by the Applicant that they do not 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[U.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union (WA 

Branch) 
and 

The State Energy Commission of Western Australia. 
No. CR 122 of 1992. 

COMMISSIONER O.K. SALMON. 
27 May 1992. 

Order. 
WHEREAS the Commission has erred in acting upon wrong 
information to make an order discontinuing matter No. CR 
122 of 1992 the Commission, pursuant to the power in 
s.27(l)(m), hereby further orders — 

That the order for discontinuance in No. CR 122 of 
1992 be cancelled. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

AMP Shopping Centres Pty Ltd. 
No. CR 588 of 1991. 

COMMISSIONER R.N. GEORGE. 
3 April 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) (the Applicant union) claims 
that two of its members, Kenneth Tovey and Christopher 
Nonis, were unfairly dismissed from their employment with 
AMP Shopping Centres Pty Ltd (the Respondent employer). 
The remedy sought by the application is the reinstatement 
of both employees without loss of entitlements. 

Ms Blaskett for the Applicant union submitted that the 
facts surrounding the dismissals demonstrated a history of 
retaliatory measures taken against Messrs Tovey and Nonis 
by a Mr Ian Spence for involving the Applicant union in 
matters relating to their pay and conditions and their work 
environment. This was said to have culminated in their 
summary dismissal. Ms Blaskett further submitted that even 
if this was found not to be proven it would be open to the 
Commission to find that the manner in which the dismissals 
were effected amounted to such an unfair exercise of the 
employer's legal right as to warrant the Commission's 
intervention. 

Having heard the submissions on behalf of the Applicant 
union, Mr Lilburne appearing for the Respondent employer 
made an application pursuant to Section 27(l)(a) of the 
Industrial Relations Act 1979 (the Act). The crux of the 
application made by Mr Lilburne was that the central 
argument in the Applicant union's case was an allegation of 
victimisation because of union association. This in his 
submission, brought the matter within the scope of Section 
96B of the Act, in particular 96B(l)(d) and (f). This being 
the case, so the argument went, the matter was one which 
fell squarely within the jurisdiction of the Industrial 
Magistrate and should only be dealt with by the Commission 
if an offence was to be proven and the matter referred to the 
Commission pursuant to Section 961 of the Act. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Sections 96B(1) and 961 of the Act provide as follows: 
"96B(1) A person who — 

(a) dismisses an employee from, or injures him 
in, his employment, or alters his position in 
his employment to his prejudice, or refuses 
to promote him in his employment; 

(b) refuses to employ another person; or 
(c) directly or indirectly hinders or prevents the 

employment of another person or the promo- 
tion in his employment of an employee, 

when a reason for doing so is that the employee 
or other person — 
(d) is or is not a member of an employee 

organization; 
(e) is an officer of an employee organization; or 
(f) is entitled to the benefit of an award or order, 
commits an offence. 

961 When a person has been convicted of an offence 
under section 96B or 96F, the Industrial Magis- 
trate before whom the proceedings were brought 
shall, after imposing such penalty for that offence 
as he considers just, transmit the case to the 
Commission, and the Commission may, after 
affording the person so convicted and the em- 
ployee or person against whom that offence was 
committed (in this section called the complainant) 
an opportunity to be heard— 

(a) if the person so convicted is an employer, 
order the employer— 

(i) to reinstate the complainant in his 
employment; 

(ii) to pay to the complainant such sum of 
money as the Commission considers 
adequate as compensation for loss of 
employment or loss of earnings; or 

(iii) both to reinstate the complainant in his 
employment and to pay him the sum of 
money referred to in subparagraph (ii) 
of this paragraph, 

as is appropriate in the circumstances and 
as the Commission considers just; or 

(b) if the person so convicted is a person other 
than an employer, order that person to pay the 
complainant such sum of money as the 
Commission considers adequate as compen- 
sation for loss of employment or loss of 
earnings, 

but the complainant is not entitled to compensa- 
tion both under this section and otherwise for the 
same loss of employment or loss of earnings." 

For Mr Lilburne's submissions to have any foundation 
there would need to be grounds to conclude that the claim 
by the Applicant union was that Messrs Tovey and Nonis 
were dismissed because 

• they were members of the Applicant union; and/or 
• they were entitled to a benefit of an award or 

order. 
In my view such a conclusion is not open on the material 

before the Commission. The claims were clearly stated by 
Ms Blaskett to involve an allegation of unfairness on the part 
of the Respondent employer because — 

1. the employees had asked the union to represent 
their interests in a number of disagreements or 
disputes with the Respondent employer (see 
transcript page 4); or alternatively 

2. the manner in which the Respondent employer 
executed the dismissals was an unfair exercise of 
the employer's right (see transcript page 13). 

The submissions on behalf of the Applicant union 
contained no allegation that the employees were dismissed 
because they were members of the union. The reference to 
the union was only in the context of it being called in to 
assist with a number of disputes with the Respondent 
employer. If Messrs Tovey and Nonis were members of the 

union (and there was no evidence before the Commission 
to say that they were) that was incidental to the facts upon 
which the Applicant union based its claim of unfair 
dismissal and was never cited or relied upon as a factor 
which influenced the actions of the Respondent employer. 
Further, the actions of the Respondent employer in ceasing 
overtime work required of Messrs Tovey and Nonis and 
reducing the overaward payments to Mr Tovey were referred 
to only as examples of disputes which had arisen between 
them and the Respondent employer. These actions, while 
said to have been taken in retaliation against the employees 
for raising matters which brought them into dispute with the 
Respondent employer, related only to changes in work 
requirements and overaward matters. At no time was it 
suggested that any of the employees' actions related to 
disputes about entitlements to "the benefits of an award or 
order" or that such was a reason for the dismissals. In fact 
it was argued by the Respondent employer and not strongly 
contested by the Applicant union, that the employees were 
award free. 

For the reasons given in the course of proceedings and 
elaborated upon in these Reasons for Decision the applica- 
tion seeking that the Commission exercise its powers 
pursuant to Section 27(1) of the Act is refused. 

There is little disagreement between the parties as to the 
facts relating to this matter. The differences between them 
relate to the reasons behind various actions taken by the 
Respondent employer in respect of Messrs Tovey and Nonis 
which culminated in the termination of their services. 

The facts as I discern them from the submissions and from 
the evidence of the witnesses called are as follows. 

The Respondent employer is a wholly owned subsidiary 
of the AMP Society and is responsible for the management 
of the Garden City Shopping Centre and other shopping 
centres owned by the Society throughout Australia. The 
Garden City Shopping Centre was purchased by the Society 
in 1980. At that time, the Society entered into an agreement 
whereby L.J. Hooker (W.A.) Pty Ltd managed the Garden 
City Shopping Centre on its behalf. In 1990 L.J. Hooker 
went into liquidation with the result that a new national 
parent company emerged. L.J. Hooker (W.A.) Pty Ltd was 
a part of the new company. Because of the changes which 
had occurred, AMP Shopping Centres Pty Ltd negotiated the 
transfer of the existing management agreement for the 
Garden City Shopping Centre to the new company with the 
difference that the expiry date of the agreement was to be 
1 January 1992. Part of the transitionary arrangements 
associated with this included the transfer of existing wages 
staff who were employed at the Garden City Shopping 
Centre to AMP Shopping Centres Pty Ltd. Although the 
management agreement was not to expire until 1 January 
1992, it was decided that the employees would be directly 
employed by AMP Shopping Centres Pty Ltd from 1 July 
1990 in order to avoid the necessity which would otherwise 
occur of the new company, L.J. Hooker (W.A.) Pty Ltd, 
becoming the employer for the relatively short period 
between 1 July 1990 and 1 January 1992. Messrs Tovey and 
Nonis were among the employees affected by this arrange- 
ment and their new contract was set out in an offer of 
employment made to them in the following terms: 

" Re: Employment — Garden City Shopping Centre 
Booragoon 

Due to a recent renegotiation of contractual 
arrangements between the AMP Society and L J 
Hooker (WA) Pty Limited resulting in termination 
of your employment with L J Hooker (WA) Pty 
Limited we are pleased to offer you employment 
in your present position with AMP Shopping 
Centres Pty Limited. 

It is proposed that your employment will 
commence on 1st July 1990 under the following 
terms and conditions: — 

1. Remuneration 
Your present rate of pay per hour will 

continue and any overtime paid in accor- 
dance with the appropriate award. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 1408 

2. Wage Rises 
Will be in accordance with the appropriate 

award as amended from time to time. 
3. Annual Leave: 

Annual leave will be accrued in accor- 
dance with the appropriate award. 

4. Long Service Leave: 
Will accrue during employment with this 

Company in accordance with statutory provi- 
sions and with applicable employment at 
Garden City prior to 1st July 1990 being 
included. 

5. Sick Leave: 
Will be granted in accordance with the 

appropriate award. 
6. Superannuation: 

As an employee of this Company you are 
invited to join the Company's Superannua- 
tion Scheme from the date of commencement 
of employment i.e. 1st July 1990. You have 
already received an application form for your 
consideration and return. 

7. Hours of Work: 
As per award or as agreed between 

yourself and your supervisor. 
8. Retirement: 

Unless otherwise agreed by the Company 
it is expected that you will retire not later 
than upon reaching the age of 65 years for 
males and 60 years for females. 

9. Termination of Services: 
Either party may terminate this arrange- 

ment by giving one weeks notice. In the case 
of notice being given to you one weeks pay 
in lieu of notice will be paid plus all other 
entitlements except in the case of misconduct 
or dishonesty where no pay in lieu will be 
given. 

10. General: 
It is a strict condition of your employment 

that you maintain confidentiality at all times 
in regards to both the Company's business 
transactions and management responsibili- 
ties over the Centre, its Retailers and their 
leases. 

Please acknowledge your acceptance of the terms 
and conditions of your employment by signing and 
returning the enclosed duplicate of this letter. 

Welcome to AMP Shopping Centres Pty Limited 
Yours faithfully 
AMP Shopping Centres Pty Limited 
I hereby acknowledge receipt of the above letter 
Date  
Signed   

Ian M Spence JP CSMA 
Centre Manager 
Garden City " 

(Exhibit A) 
Both Messrs Tovey and Nonis accepted the proposal by 

endorsing and returning the duplicate in the manner 
requested. 

Interestingly, the letter of offer was signed by a Mr Ian 
M. Spence, Centre Manager, Garden City Shopping Centre. 
According to the evidence, Mr Spence is an employee of L.J. 
Hooker (W.A.) Pty Ltd who was given responsibilities and 
delegated authority under the management agreement 
negotiated by AMP Shopping Centres Pty Ltd. Ultimate 
authority was said to reside with the Executive of AMP 
Shopping Centres Pty Ltd (Sydney), with a Mr Dane Nigel 
Gorn, State Manager for AMP Society property investments, 
being responsible for the day to day management of 
shopping centres owned by the AMP Society in Western 
Australia. This was the cause of some confusion in the 

minds of Messrs Tovey and Nonis who regarded Mr Spence 
as their employer. Nothing, however, turns on this fact. 

On 20 September 1991 Messrs Tovey and Nonis were told 
to report to the main office at the Garden City Shopping 
Centre at 4.00 p.m.. No proper explanation was given for the 
request and when they reported at the appointed time they 
were told by Mr Gorn that they were to be retrenched with 
immediate effect. The reason given for the terminations was 
the need to restructure the Garden City Shopping Centre 
maintenance operations due to economic circumstances. In 
accordance with company policy both employees were 
required to return all keys in their possession and were 
escorted from the premises by security personnel. The fact 
that Messrs Tovey and Nonis were escorted from the 
premises by security personnel was no reflection on them 
as employees, but was said to be a policy adopted by the 
AMP Society with all of its employees in order to avoid the 
potential for future conflict over any unexplained events 
which occurred around the time of termination. 

Despite the notice provisions set out in their contracts of 
employment requiring payment of one weeks' pay in lieu of 
notice in circumstances where termination is effected by the 
employer, Messrs Tovey and Nonis were given five weeks' 
and four weeks' pay in lieu of notice respectively as part of 
the termination packages provided by the Respondent 
employer. Other payments included wages to the time of 
dismissal, pro-rata annual and long service leave entitle- 
ments and an ex-gratia payment related to years of service. 
In the case of Mr Tovey, service was taken to include service 
at the Garden City Shopping Centre with L.J. Hooker (W.A.) 
Pty Ltd which commenced on 11 April 1987. In the case of 
Mr Nonis, service was taken to include service at the Garden 
City Shopping Centre with L.J. Hooker (W.A.) Pty Ltd and 
service preceding that with the AMP Society at St. George's 
Terrace, Perth which commenced on 7 February 1980. The 
ex-gratia payments were based on AMP national policy 
which applied in respect of all retrenched employees and 
resulted in payments to Messrs Tovey and Nonis equivalent 
to ten weeks' pay and 15 weeks' pay respectively. 

In the period between 1 July 1990 when AMP Shopping 
Centres Pty Ltd took over the staff of the Garden City 
Shopping Centre and the date on which the employment of 
Messrs Tovey and Nonis were terminated, a number of 
matters arose which involved both employees and the 
Applicant union. These matters, which the Applicant union 
claims led to the decision to terminate Messrs Tovey and 
Nonis are summarised below. 

1. About the middle of 1989 Mr Ian Spence altered the 
practice of two maintenance employees being rostered to 
work overtime on Thursday nights and Saturday afternoons 
by requiring only one employee to work. This was 
complained about by Messrs Tovey and Nonis on the basis 
that it was contrary to union policy of not allowing 
tradespersons, particularly those dealing with plant and 
electrical componentry work, to work alone. When there 
was no response to the complaint, the employees involved 
the union which was also unsuccessful in achieving the 
reinstatement of the two man policy. The changed practice 
effectively reduced the earnings of Messrs Tovey and Nonis 
by $75.00 per week. 

2. A $15.00 general wage rise arising out the September 
1988 State Wage Case decision was absorbed into an 
overaward payment then being received by Mr Tovey. 
Following the involvement of the union the amount 
absorbed was reduced to $5.00. Again Mr Spence was 
involved. 

3. In October 1990 Messrs Tovey and Nonis were 
required for the first time to clock on and off in the same 
manner as other shopping centre employees. The practice of 
not clocking on and off was said to have been accepted 
because Messrs Tovey and Nonis took their lunch in a room 
adjacent to the plant room where they would be on call. The 
changed policy meant that they lost ten minutes in walking 
to and from the time clock which was located elsewhere. 
Again the union was involved and it wrote to management 
informing it that there was no award provision allowing for 
the use of time clocks. The letter also asked for a meeting 
on the matter. On receipt of the letter Mr Spence met with 
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Mr Tovey and his supervisor, Mr Fogarty. At the meeting 
Mr Tovey agreed to the requirement to clock on and off and 
was then subjected to an accusation by Mr Spence of leaving 
work early on a particular day. Mr Tovey answered the 
allegation by informing Mr Spence that he had in fact been 
authorised to leave early to attend an appointment with a 
physiotherapist and the matter proceeded no further. 

4. In early 1991 Mr Spence informed Messrs Tovey and 
Nonis that their Saturday afternoon overtime roster was to 
be changed so that only one employee would be required 
instead of two. This resulted in a meeting attended by 
Messrs Tovey and Nonis, Mr Fogarty, Mr Spence and a 
union organiser where the tradesperson working alone and 
clocking on and off issues were discussed. Mr Fogarty was 
a Plant Officer at the Garden City Shopping Centre and also 
occupied the positions of Fire Officer and Safety Officer. 

5. In February 1991 an employee reported the existence 
of asbestos fibres in tiles in the shopping centre cooling 
tower and the matter was reported to the union. Inspections 
took place involving management, union and occupational 
health personnel and sampling confirmed the presence of 
asbestos. Towards the end of the inspection, Mr Spence was 
overheard saying to Mr Gorn that it was time to start 
discussing redundancies in the plant room. The union was 
not satisfied with management's response to the asbestos 
issue and the presence of asbestos fibres at the Garden City 
Shopping Centre was later reported in the press. 

6. In April 1991 a further decision to absorb a $15.00 
general wage rise into Mr Tovey's overaward payment was 
reversed following involvement by the union. 

7. In 1991 the hours of work for Messrs Tovey and Nonis 
were altered by Mr Spence from 7.30 a.m. to 4.30 p.m., to 
8.00 a.m. to 5.00 p.m. resulting in a loss of earnings of 
$25.00 per week. Mr Tovey wrote to Mr Gorn setting out 
the problems which would be caused by such a change. 

8. On 20 September 1991 Messrs Tovey and Nonis were 
dismissed without any prior warning. 

All of these events occurred just prior to and after changes 
which began to emerge in the management arrangements at 
the shopping centre brought about by the liquidation of L.J. 
Hooker and the involvement of AMP Shopping Centres Pty 
Ltd as a direct employer of Garden City Shopping Centre 
staff. 

The taking over of the Garden City Shopping Centre staff 
by the Respondent employer in July 1990 led to a closer 
examination of its maintenance operations in comparison 
with 16 other shopping centres owned by the AMP Society 
throughout Australia. This examination revealed a cost 
differential adverse to the Garden City Shopping Centre and 
involved Mr Gorn in discussions with relevant people in the 
Sydney office over a lengthy period about the method of 
providing maintenance services. 

In August 1991 Mr Gorn reviewed the work being 
performed by the plant engineering staff and from discus- 
sions with others, including Mr Spence, decided to 
restructure the maintenance operations. The restructuring 
was considered in the context of an availability of automatic 
start up, close down and monitoring facilities. In addition, 
facilities planned to be in place by the end of 1991 would 
enable this to occur from a central control facility at the 
AMP head office at 140 St. George's Terrace, Perth. In these 
circumstances it was concluded that with the changes 
proposed and with back up available through central AMP 
maintenance staff and contractors already in use, only one 
plant operator was required on site. It was further decided 
that with the commissioning of the central control facility 
at 140 St. George's Terrace, Perth there would be no plant 
operators at all required at the shopping centre. Ail start ups, 
close downs, monitoring and control would be managed 
from the central location with planned and emergency 
maintenance being provided by AMP central maintenance 
operations and outside contractors. 

It was conceded that in all of the processes of review there 
was no consultation with the employees directly affected. 
This was said by Mr Gorn to have been so because of advice 
received from the Confederation of Western Australian 
Industry (Inc.), as it was then known, that AMP Shopping 

Centres Pty Ltd was not bound by any award and could 
determine its own course. When asked why the employees 
to be affected were not informed of the Respondent 
employer's intentions, Mr Gorn replied: 

" We took a management decision that until we had 
finally made our decision and got the relevant 
information together, it was inappropriate to discuss it 
with them. We had been researching this matter for 
some considerable period of time and there was nothing 
to be gained by discussing it with any party we hadn't 
already discussed it with. It was a company decision. 
I had spoken to all the relevant people within the 
company structure who were in a position to advise me 
on this matter technically and directly with the 
employer in Sydney, to make sure that we were all at 
one as to the decision and there was nothing to be 
gained by doing that. " 

(transcript page 113) 
It was denied that the actions of the Respondent employer 

were motivated by the events referred to by the Applicant 
union. Mr Gom agreed that the comment attributed to Mr 
Spence about the need to consider redundancies in the plant 
room had been made, but said that his response to Mr Spence 
was that the matter raised by him was "another issue quite 
separate" (transcript page 119). This response from Mr 
Gorn was confirmed in evidence by Mr Fogarty (transcript 
page 51). Other evidence from Mr Fogarty, who presented 
as an honest and forthright witness, was that he had not been 
informed of and was not aware of plans to restructure the 
maintenance operations at the Garden City Shopping Centre 
or to introduce automation through a remote central control 
system. In the absence of that knowledge, Mr Fogarty said 
that he could only draw his own conclusions from his 
knowledge of friction caused by the involvement of the 
union in a number of issues and the fact that the engineering 
department was the only one to suffer redundancies at the 
time. He was unable, however, to give any evidence that the 
dismissals were in fact related to anything other than 
genuine restructuring. 

Ms Blaskett for the Applicant union contended that the 
dismissals were summary in nature and the onus therefore 
rested on the Respondent employer to establish that there 
was not the unfairness alleged in her submissions. On the 
facts, however, this proposition can not be sustained. The 
employees concerned were clearly terminated in accordance 
with their contracts of service and paid all entitlements. 
Summary dismissal is described by Macken, McCarry and 
Sappideen in The Law of Employment, third edition, at page 
192 as follows: 

" Summary dismissal as its title indicates, is a swift 
and effective common law remedy available to the 
employer. It overrides all considerations of due notice 
and wages in lieu of notice. " 

and later at page 194 
" ... the lawful exercise of the power to summarily 

dismiss depends upon first, determining whether there 
has been a breach by the employee of the express and 
implied terms of the contract or a demonstrated 
intention not be (sic) to be bound by those terms, 
secondly assessing whether the breach is sufficiently 
serious to allow summary termination of the con- 
tract. " 

It is not possible to convert a summary dismissal to 
something else simply by the payment of entitlements under 
a contract of employment which would otherwise apply. 
Summariness is a fact judged according to the events which 
motivated the employer taking the action. There is nothing 
in the evidence in this case which would indicate that the 
Respondent employer's actions were motivated by events 
which would bring the dismissals of Messrs Tovey and 
Nonis within the description of summary dismissals. On the 
authorities, therefore, the onus resides with the Applicant 
union to establish the facts upon which it relies to claim that 
Messrs Tovey and Nonis were unfairly dealt with. 

The fundamental question to be answered is whether the 
facts as I have found them reveal on the balance of 
probabilities that Messrs Tovey and Nonis were dismissed 
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because of issues raised by the Applicant union, or whether 
they were dismissed as a result of a genuine restructuring 
which made their positions at the Garden City Shopping 
Centre redundant. 

It is understandable that the sequence of events concern- 
ing Messrs Tovey and Nonis and Mr Spence from 1989 
onwards could lead to the perception which stands behind 
the claims made by the Applicant union. This is particularly 
so when viewed in the light of the fact that at no stage were 
the employees informed of, or consulted about, plans to 
significantly restructure the shopping centre's maintenance 
operations. It is possible to speculate that if this had occurred 
the matter would not have reached the stage that it now has. 
The position was not assisted either by the manner in which 
Mr Spence conducted himself. It is little wonder that the 
perceptions which were formed when Mr Spence com- 
mented on the possibility of redundancies during joint 
inspections by union, employer, employee, and occupational 
health representatives caused the Applicant union to 
question the actions of the employer. While Mr Gorn 
attempted to retrieve the situation at the time by observing 
that the question of redundancies was quite a separate issue, 
damage arising from Mr Spence's remark had already been 
done. 

Against this, however, is the evidence of Mr Gorn that the 
Respondent employer had embarked upon a calculated 
review of the way in which maintenance services were 
delivered at the Garden City Shopping Centre from the time 
that the management contract for the centre was re- 
negotiated and AMP Shopping Centres Pty Ltd took over 
as the direct employer of a number of employees including 
Messrs Tovey and Nonis. This review was carried out 
against a background of management policy adopted at other 
shopping centres throughout Australia controlled by the 
■Respondent employer, a higher cost structure in comparison 
with those other shopping centres and a move in Western 
Australia towards the automation of maintenance opera- 
tions. This evidence was not challenged in cross-examina- 
tion. 

While the circumstantial evidence appears to support the 
Applicant union's contentions, the onus of establishing that 
the Respondent employer had acted unfairly because the 
employees had asked the union to represent their interests 
in a number of disagreements or disputes with the 
Respondent employer (see transcript page 4) has not been 
discharged. I am satisfied on the balance of probabilities that 
the real reason for the termination of Messrs Tovey and 
Nonis is that described by Mr Gorn. What Mr Spence may 
or may not have said or felt was of little consequence. He 
was not an employee of the Respondent employer and his 
role was merely to administer the management contract for 
the Garden City Shopping Centre. He had no authority to 
make decisions about the way in which the management 
operations were to be structured and he acted only on 
delegated authority and directions as agent for the Respon- 
dent employer. Under cross-examination Mr Gorn said that 
while Mr Spence was involved in discussions about the 
restructuring, his opinion was not sought in relation to the 
decision to terminate the services of Messrs Tovey and 
Nonis. 

I turn now to deal with the alternative claim that the 
Respondent employer acted unfairly in the manner in which 
it effected the dismissals of Messrs Tovey and Nonis. 

While the process leading up to and including the time 
when Messrs Tovey and Nonis were informed that they were 
to be made redundant left much to be desired, the 
Respondent employer acted in a manner which was not 
inconsistent with the contract of employment of the 
employees concerned and provided a redundancy package 
which drew no criticism. The fairness of procedures 
adopted, however, must be considered in the context of the 
particular facts. Guidance can be obtained in this regard 
from the procedures arising out of what is known as the 
Termination, Change and Redundancy decision handed 
down by the Australian Industrial Relations Commission 
(Print F 6230). This decision, which has been adopted by the 
insertion of specific provisions in a number of State and 
Federal awards, establishes a procedure to be applied where 

change is proposed and that change is to have a direct affect 
on employees. That procedure is contained in the following 
extracts from the State Metal Trades (General) Award 1966 
(No. 13 of 1965) which reflects the Federal Termination, 
Change and Redundancy provisions. 

" 33. —Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, struc- 
ture or technology that are likely to have 
"significant effects" on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes and 
their union or unions. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure; 
the alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be 
deemed not to have "significant effects". 

33A. — Redundancy. 
(1) Discussions Before Terminations 

(a) Where an employer has made a definite 
decision that the employer no longer wishes 
the job the employee has been doing done by 
anyone and this is not due to the ordinary and 
customary turnover of labour and that deci- 
sion may lead to termination of employment, 
the employer shall hold discussions with the 
employees directly affected and with their 
union or unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this subclause 
and shall cover among other things, any 
reasons for the proposed terminations, meas- 
ures to avoid or minimise the terminations 
and measures to minimise any adverse affect 
of any terminations on the employees con- 
cerned. 

(c) For the purpose of such discussion the 
employer shall provide in writing to the 
employees concerned and their union or 
unions, all relevant information about the 
proposed terminations including the reasons 
for the proposed terminations, the number 
and categories of employees likely to be 
affected and the number of employees nor- 
mally employed and the period over which 
the terminations are likely to be carried out. 
Provided that any employer shall not be 
required to disclose confidential information 
the disclosure of which would be inimical to 
the employer's interests." 

It is not claimed that Messrs Tovey and Nonis were 
subject to any award which required the Respondent 
employer to apply such procedures. Nevertheless, in my 
view the Termination, Change and Redundancy provisions 
set out above establish an appropriate guide as to what 
constitutes fairness in circumstances such as those now 
before the Commission. The facts in this case reveal that 
there was no notification or discussion with either of the 
employees or their union following the decision by the 
Respondent employer to restructure its maintenance opera- 
tions. They were simply called to the office and told that 
their services were to be terminated with immediate effect 
because the jobs they had been doing were no longer 
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required. It follows that I find in this matter that the 
Respondent employer acted unfairly in the manner in which 
it effected the dismissals of Messrs Tovey and Nonis as 
alleged in the Applicant union's alternative claim (see 
transcript page 13). 

Unfairness in the process leading to dismissal may be a 
ground which justifies the intervention of the Commission 
to order reinstatement. Whether intervention should occur 
is a matter for consideration. The power to order reinstate- 
ment is one which must always be exercised with caution 
having regard for the circumstances of the case. In this case 
it is clear from the evidence that the dismissal of Messrs 
Tovey and Nonis left only one other position at the Garden 
City Shopping Centre involved with plant maintenance. 
That position is to be abolished with the retirement of the 
occupant, Mr Fogarty, early in 1992. From that time, control 
and monitoring of maintenance at the Garden City Shopping 
Centre will be operated through systems linked automati- 
cally to a central point in St. George's Terrace, Perth, with 
programmed and emergency maintenance being carried out 
by the central maintenance group or outside contractors. 
Clearly, if reinstatement were to be ordered there would be 
no jobs for Messrs Tovey and Nonis to return to. 

Having regard for all of the material before the 
Commission the application is to be determined by a 
Declaration that Messrs Tovey and Nonis were unfairly 
dismissed, but there will be no consequential Order of 
reinstatement. The application by Mr Lilbume on behalf of 
the Respondent employer that the Commission exercise its 
powers pursuant to Section 27(1) of the Act will be 
determined by an Order of dismissal for reasons already set 
out. 

Appearances: Ms D. Blaskett appeared on behalf of the 
Applicant. 

Mr R. Lilbume (of Counsel) appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

AMP Shopping Centres Pty Ltd. 
No. CR 588 of 1991. 

COMMISSIONER R.N. GEORGE. 
15 April 1992. 

Order. 
HAVING heard Ms D. Blaskett and later Mr S. O'Byrne on 
behalf of the Applicant and Mr R. Lilburne (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby Declares and Orders — 

(1) That the employees Messrs Kenneth Tovey and 
Christopher Nonis, were unfairly dismissed from 
their employment with the Respondent on 20 
September 1991; and 

(2) That the application for the reinstatement of 
Messrs Kenneth Tovey and Christopher Nonis be 
dismissed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Minerals Limited 

and 
Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 
No. CR 211 of 1992. 

COMMISSIONER J.F. GREGOR. 
26 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 1st of April 1992 BHP 
Minerals Limited (BHP) gave written notice of termination 
of employment to Mr T Quinlan, a refrigeration mechanic 
who was employed by the Company at its Koolan Island 
operations. Mr Quinlan is a member of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) (AEEFEU) and at 1600 hours 
on the 1st of April 1992, members of that Union went on 
strike for an indefinite time in protest against BHP's 
decision to terminate the services of Mr Quinlan. The matter 
was brought to the attention of the Commission by way of 
a Notice of Application which was filed by BHP in the 
Registry on the 3rd of April 1992. The notification sought 
a conference to discuss the dispute. The Commission made 
contacts with the parties involved and as a result of those 
contacts the industrial action then underway was brought to 
a conclusion on the basis that the Commission would deal 
with the matter when it was next on Koolan Island. 

The Commission visited the Island on the 12th of May 
1992 and the parties were summoned to a conference on the 
13th of May 1992. That conference was unable to resolve 
the issue of Quinlan's termination which the AEEFEU 
submit was unjust and unfair and, by consent, the matter was 
referred for hearing and determination. The AEEFEU say 
that the termination of the services of Quinlan was unfair 
because the behaviour which was complained about was a 
result of BHP failing to react to Quinlan's pleas for 
assistance and consultation on difficulties he was having 
with his workmates. If BHP had responded, the incident, 
according to the AEEFEU, would never have arisen. It 
followed, therefore, that the termination was unjust and 
unfair. Quinlan should be reinstated with no loss of benefits. 

The incidents which led to the termination commenced, 
as far as the AEEFEU are concerned, on the 19th of March 
1992. At that time Quinlan raised some difficulties he was 
having with some work which was allocated to him. His 
complaint, in general, was that his predecessor on shift was 
leaving work for him to do in addition to his own work and 
this caused greater stress on him than he should reasonably 
have to accept. He sought relief from the situation by 
discussing it with his supervisor, Mr D Richardson. Issues 
had arisen concerning some work that he had been allocated 
and according to the evidence of Mr Richardson, Mr Quinlan 
had told him that he couldn't do the work and was sick. 
Richardson was unsure about this, expressing the view that 
perhaps Quinlan was deliberately taking time off work. Mr 
Quinlan says that he tried to arrange a meeting to discuss 
problems in the department with Mr Richardson and another 
person, and a meeting was arranged to take place on the 25th 
of March 1992. The meeting did not occur. Mr Quinlan was 
advised by a Mr Morris that Richardson was not available. 
On the 26th of March 1992 Quinlan tried to see Mr Michael 
Crowe who is the Maintenance Superintendent, however he 
(Crowe) was unable to see him at that time. 

It is Quinlan's evidence that he then went to the quarry 
mess to check up on the work which was in progress on an 
ice machine. This ice machine had been inoperative for 
some time and, according to Quinlan, he was being placed 
under pressure by workers demanding to know the reason 
why it had not been repaired. The job was not his to repair, 
it was being done by another employee, Mr Dave Smalldon. 
Mr Smalldon was the person who, according to Quinlan, was 
leaving him work to do and was otherwise not properly 
doing his job. Mr Quinlan says that he saw Smalldon sitting 
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at a table in the quarry mess. He asked him about work on 
the ice machine and he did not like the answer and according 
to his evidence he then "expressed himself physically". He 
did so by holding Smaildon by the ears and shaking him. 
There were harsh words between them but, all in all, that 
was all that occurred. There was, after that, an investigation. 
This took place after Mr Quinlan returned to the Island 
which he had left immediately after the incident to go to 
Derby for a few days on sick leave. The investigation led 
to the termination of service. 

On behalf of the AEEFEU, Mr McCulloch submits that 
BHP knew well before the incident on the 26th of March 
1992 that there were problems between Mr Quinlan and Mr 
Smaildon. Quinlan had made requests for meetings to 
discuss the issues but they were not forthcoming, in fact, 
meetings arranged had been cancelled. This added to 
Quinlan's frustration. On the day of the incident there was 
another meeting cancelled and on hearing that, Quinlan went 
to the office of Michael Crowe, the Maintenance Superinten- 
dent, who was unable to see him. BHP did not recognise the 
urgency of the problem as it was seen by Quinlan and was 
therefore negligent in its responsibility to him. After 
Quinlan had tried to see Mr Crowe, he had gone to the quarry 
mess to see Smaildon. Smaildon was there looking at plans. 
There was verbal abuse from both sides. Quinlan did 
manhandle Smaildon out of frustration but according to Mr 
McCulloch that was a product of BHP's negligence. There 
was no more than a push and a head shaking and ear holding 
inside the mess but that could not, in Mr McCulloch's view, 
be seen as violent. It was no more than a gesture to 
emphasise to Mr Smaildon that he needed to accept more 
responsibility for his work. Mr McCulloch concedes that 
there may have been disciplinary action forthcoming but the 
action of BHP was severe in the extreme and because of that 
it was unfair. 

BHP's view of the incidents is quite different. It says 
essentially, that there was an incident in the quarry mess 
where Quinlan used physical force in the course of a dispute 
with another employee who was at work at the time. There 
was sufficient force to cause that employee to be thrown to 
the ground. There was a further aggressive act shortly after 
the initial assault and these matters eventually came to the 
notice of BHP. An Accident and Incident Report was 
completed (Exhibit M4). In accordance with the procedures 
in such circumstances, BHP caused an investigation to be 
made. The evidence of the Manager Yampi, Mr Gamett 
Hollier, was that he directed that there be a thorough 
investigation of the incident. The Incident Report form was 
completed by Mr Dave Richardson who is the Electrical 
Supervisor. He concluded that the factors which led to the 
incident were that Quinlan was unable to control his 
frustration and aggressive behaviour. He recommended a 
full investigation and action by the Manager and the 
Personnel Superintendent on the basis that the conduct could 
not be condoned no matter what Mr Quinlan's personal 
perspectives were at the time. In accordance with BHP 
procedures, statements were obtained from witnesses to the 
events. It was during the process of the investigation that 
BHP uncovered other evidence which threw doubt upon Mr 
Quinlan's claims that he was a steady person who was not 
prone to violent outbursts. There had been a series of 
incidents which had been hitherto the events of the 26th of 
March 1992 not reported to BHP. Those incidents were 
referred to in evidence from a number of witnesses. The 
incidents show that there were separate physical assaults on 
two employees, both at work and off duty in single quarters, 
and at least a threat to another by challenging him to fight 
over a work related issue. 

BHP called evidence from Brent Bell. He advised the 
Commission that Quinlan's behaviour had been irrational to 
him at the workplace and a conversation between them led 
to Quinlan grabbing him around the neck. The motivation 
was incomprehensible to Mr Bell. Bell's view was that 
Quinlan had indulged in an unprovoked aggression purely 
on the basis that Bell was from New Zealand. There was 
another incident involving Peter Bowley. He was involved 
in activities at the Koolan Club when Quinlan approached 
him and challenged him to come outside to settle a matter 

arising from Quinlan's perception that Bowley had not 
performed work that had been allocated to him in the 
coldroom. Mr Bowley's evidence, both in chief and in cross 
examination, was that Quinlan's intention in asking him 
outside was to fight with him. He declined to go outside. He 
rejected the proposition advanced by Mr McCulloch in cross 
examination that the invitation to go outside was merely to 
obtain privacy. 

There was another incident which involved one Cheryl 
Hillery. She evidenced that some time before, she had 
returned to her room late at night and had played music at 
a loud volume. Her room was next to that occupied by Mr 
Quinlan at the time. The next night, according to her, 
Quinlan smashed his way into her room, that is, he punched 
the door so that the panel was broken. He then entered the 
room, abused her and kicked her in the shins with his steel 
capped boots, admonishing her for her conduct on the 
previous night. 

Finally, evidence was received from the worker Mr 
Smaildon who was at the centre of the incident at the quarry 
mess on the 26th of March 1992. He did indicate, though, 
that there had been an incident before, which he had not 
reported, where Mr Quinlan had burst into his room when 
he was asleep off duty and had abused him over some 
incident or other. According to Smaildon, on the 26th of 
March 1992 he was sitting in the quarry mess with his trades 
assistant looking at plans of the ice machine. The ice 
machine had been unoperational for some three weeks and 
he had tried a number of ways to repair it but had up until 
that time been unsuccessful. Mr Quinlan walked in to the 
mess and commenced to abuse him. Quinlan then held him 
by the ears and the hair and shook him on at least three 
separate occasions. He was then thrown to the floor. He did 
not accept the suggestion from Mr McCulloch in cross 
examination that he fell off the chair onto the floor. He 
insisted that he was thrown or at least overbalanced and he 
lay on the floor for some time. He said he did so because 
he was quite frightened and was trying to think about ways 
to handle the situation. In any event, he eventually 
scrambled to his feet and walked outside to where the ice 
machine was located. Mr Quinlan was near the ice machine 
and there was another assault, Mr Smaildon claiming that 
Quinlan slapped him over the face with an open hand and 
shook him again. Smaildon says the slap did not hurt but he 
felt it. 

Knowledge of these incidents by way of the Accident and 
Incident Report (Exhibit M3) gave concern to BHP and its 
Manager Yampi ordered a detailed investigation to be 
carried out. The Manager, Mr Gamett Hollier, gave evidence 
and explained his duties as Manager of the property and his 
obligations and responsibilities as the agent of BHP to its 
employees. It was the concerns that Mr Quinlan's behaviour 
was threatening which led to his decision that Quinlan had 
fundamentally breached his contract of service. He opted not 
to summarily dismiss Mr Quinlan because although the 
incident was reported on the 26th of March 1992 it took 
almost a week for the investigation to be concluded. Part of 
the delay was because of the unavailability of Mr Quinlan; 
as mentioned in these Reasons, he left the Island for three 
days. In the event, even though Mr Hollier was of the view 
that there were grounds for summary dismissal, it was 
decided to dismiss on notice in accordance with the Iron Ore 
Production and Processing (BHP Minerals Limited) Award 
No. 22 of 1981 (the Award). It should also be recorded that 
evidence of a corroborative nature to that of Mr Smaildon 
was received from his trades assistant, Mr Quintrell. 
Without reciting that evidence in detail it endorses the 
recollection that Smaildon has of the 26th of March 1992 
incident and confirms, in general terms, the sequence of 
events on that day. 

The Commission is required to indicate its views of the 
credibility of the various witnesses. I first deal with the 
evidence of Mr Terry Quinlan. It is clear from his demeanor 
and conduct in the witness box under cross examination 
from Mr Woodward that he is not the steady person he 
would have the Commission believe. He had poor recollec- 
tion of the events of his conduct involving other workers. 
He was clearly challenged by Mr Woodward that evidence 
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would be called to support the proposition that he had 
indulged in the conduct complained of by BHP. His answers 
to the questioning of Mr Woodward were far from 
convincing and his story has the appearance of being self 
serving. However it must be said that he presented as a 
person who was genuinely concerned to perform his duties 
for his employer. 

Evidence was also taken from Mr Smalldon. I accept his 
evidence although I note that I believe that the circumstance 
in which he found himself, giving evidence against a fellow 
worker, appeared to weigh heavily upon him. Though he 
was reasonably insistent that there had been a poor 
relationship between himself and Quinlan and that he could 
verify the events of the 26th of March 1992 he expressed 
his evidence in a way which would be as favourable as 
possible to Mr Quinlan. However, be that as it may, his 
evidence confirms the events, albeit he may have been less 
than frank as to the severity of them. The evidence of Mr 
Quintrell is corroborative of the events on the 26th of March 
1992.1 note in respect of Mr Quintrell that he alleged some 
memory problems of incidents which were of most recent 
times. I do not accept that as a frank exposition of what 
Quintrell saw and heard, however, I draw the conclusion that 
he found himself in much the same position as Mr Smalldon 
concerning the giving of evidence against a fellow worker. 

I accept the evidence of Cheryl Hillery as being truthful 
and in accordance with her recollection of the incidents I 
also heard from Messrs David Richardson and Gamett 
Hollier, Peter Bowley and Brian Wright. Mr Wright was a 
witness to the incident between Mr Quinlan and Peter 
Bowley in the Koolan Club. Wright's evidence was that he 
turned away from the conversation and did not hear 
anything. I find that hard to believe but in any event I accept 
Mr Bowley's evidence as being a proper recollection of what 
took place. I also accept the evidence of Mr Richardson and 
Mr Hollier as properly reflecting the truth of the matter. 
Therefore, in summary, where the evidence of Mr Quinlan 
differs from that of the other witnesses, I favour that of the 
other witnesses given the qualifications on that evidence that 
I have set out above. 

The law to be applied in matters such as these has been 
discussed on a number of occasions. In a recent matter 
involving BHP Minerals Limited and the Australian 
Workers' Union, WA Branch, Industrial Union of Workers 
No. CR 108 of 1992 issued on the 7th of April 1992 
(unreported) (Sturm's Case) I set out in some detail the case 
law that I believe is appropriate. In that writing I referred 
to Flemming: Law of Torts (7th Ed) 481 et seq. I noted that 
the author said that it was well settled that an employer, 
besides being vicariously liable for casual negligence of 
servants towards one another, has an overriding managerial 
responsibility to safeguard them from unreasonable risks in 
regard to fundamental conditions of employment. 

The learned authors in Macken McCarry & Sappideen: 
The Law of Employment (3rd ed) 111 et seq, note that there 
is an increasing stringency of standard of care and that a 
failure to meet the standard of care imposed by common law 
may not only expose the employer to risk of a damages 
action for breach of contract or negligence but also provide 
evidence of a breach by the employer of some duty imposed 
by a statute. The Full Bench has indicated in Australian 
Workers' Union, WA Branch, Industrial Union of Workers 
and Others v. Robe River Iron Associates (1987) 67 WAIG 
1329 (Eley's Case) that the mine managers carry onerous 
responsibilities concerning a company's obligations to 
protect an employee from interference to his employment 
through physical risk or threats. The learned President said: 

"The Mine Manager is responsible to maintain the 
townsite and also to maintain a safe and efficient mine 
site, and on that basis, in our opinion, he had every right 
to be concerned in the particular circumstances for the 
safety of employees at Pannawonica." 

This is an emphasis of the duty of care which is to be 
exercised by the manager who is responsible for the safety 
of the Company's employees. 

I also mentioned in Sturm's Case (op cit) the dicta in 
Agnew Mining Co Pty Ltd v. Australian Workers' Union 
(1986) 66 WAIG 1008 (Lagaluga's Case) the ratio of the 
Decision is that it is clear that the test to be applied when 
fighting takes place in the Company town is whether there 
is sufficient distance from the conduct to the contract of 
employment. These issues were discussed by the Industrial 
Appeal Court in Acosta's Case (Robe River Iron Associates 
v. Australian Workers' Union (1987) 67 WAIG 320), where 
the potential liability of an employer in civil actions, if that 
employer did not take action to protect the employee from 
assaults by their workmates, was noted. The substratum of 
case law concerning fighting on the job in this Commission 
is long established. In 1983 the history of such matters was, 
to that date, summarised by Fielding C in Cioccarelli's Case 
(John Peter Cioccarelli v. Hammersley Iron Pty Ltd (1983) 
63 WAIG 1105), where the learned Commissioner pointed 
to the conclusion that the Commission has consistently 
endorsed the action of employers who dismiss employees 
for assaulting others in or about the workplace, whether in 
working hours or not. 

That should be a sufficient scan of the case law for the 
purposes of these Reasons. The facts, as they fall from the 
evidence, are as follows and I so find. The worker, Terry 
Quinlan, has over a period of at least 18 months shown a 
propensity to violent action in respect of his workmates. His 
claim that he was under stress and that such an action, 
particularly as it affected worker Smalldon, was a physical 
expression of his frustration is a completely unacceptable 
excuse for the conduct. Mr Quinlan concerned himself with 
the work of other employees and it is, at least on the 
evidence, open to find that even though he claims to have 
tried to discuss the matters with his employer that his own 
conduct created the situation where those discussions did not 
take place. I accept the evidence of Mr Dave Richardson that 
he was aware of the situation that Quinlan found himself in 
and had taken action to resolve it. He had Mr Quinlan and 
Mr Smalldon in for a one on one discussion and he had taken 
other action as well. He was prepared to have further 
discussions with Mr Quinlan, however, for his own reasons 
Quinlan did not take part in those discussions and to that 
extent I do not accept the assertion of Mr Quinlan that 
Richardson was somehow not available to him. 

Insofar as an investigative process is concerned, the 
Manager Yampi Operations took part in the proceedings by- 
insuring that there was a thorough investigation into the 
events. This was done to ensure that Mr Quinlan had the 
opportunity to be represented by a person of his choice in 
that investigation, to the extent that the Personnel Superin- 
tendent of BHP at Koolan wrote to the Union Convenor (see 
Exhibit Ml) to confirm verbal advice that Terry Quinlan had 
been stood aside, that there had been a potentially serious 
incident and it was BHP's intention to allow Mr Quinlan an 
opportunity to put his views on incidents which had been 
disclosed in investigations. Insofar as the incident on the 
26th of March 1992 is concerned, it can only be described 
as grossly inappropriate behaviour in the workplace. There 
is no place for physical assault on other workers. The assault 
upon Mr Smalldon, although it did not cause him bodily 
injury was on Smalldon's own evidence, frightening. Not 
only that, it was continued over an extended period. In other 
words, it was not an isolated flare up of hot temper, it was 
aggressive behaviour over a reasonably extensive period. 

Insofar as a process is concerned, the investigation was 
thorough. Every opportunity was given to Mr Quinlan td 
confront the allegations made against him and nothing 
which has taken place in the hearing can draw the 
Commission to the conclusion that the decision by BHP to 
dismiss Quinlan from its service was harsh or unfair in the 
terms which are required to be established in matters of this 
nature. In view of that the Commission finds that the 
dismissal of Terry Quinlan was not harsh or unfair. The 
application for his reinstatement will be dismissed. 

Appearances: Mr R Woodward appeared on behalf of 
BHP Minerals Limited. 



1414 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

Mr G McCulloch, and with him Mr D Turner, appeared 
on behalf of the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Minerals Limited 

and 
Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch). 
No. CR 211 of 1992. 

COMMISSIONER J. F. GREGOR. 
26 May 1992. 

Order. 
HAVING heard Mr R Woodward on behalf of the Applicant 
and Mr G McCulloch, and with him Mr D Turner, on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: — 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Yvonne Lorraine Hawkins 

and 
D.E. and F.W. Treen 

T/A Exchange Hotel — Pinjarra. 
No. CR 492 of 1991. 

COMMISSIONER A.R. BEECH. 
19 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant to 
section 44(7)(a)(iii) of the Act by the applicant who claims 
that she is entitled to be paid pro rata long service leave. 
A conference held pursuant to the Act failed to resolve the 
matter and it was listed for hearing and determination. 

The case for the applicant is this. The applicant states that 
she has worked continuously for ten years commencing in 
July 1980. She was employed as a full time bar attendant 
for her period of employment and worked on a similar roster 
throughout that period. Although the ownership of the hotel, 
and consequently her employer, changed over the period of 
her employment, she had been employed continuously. On 
those occasions when the employer changed, she had been 
paid pro rata annual leave, but no other payments. Her 
employment terminated on the 28th September 1990. 

The respondent objects to the claim. In its opposition, the 
employer states that in each case there has not been a 
transmission of business between the various employers of 
the applicant over the period of her employment. It states 
that the onus of proving that transmission lies upon the 
applicant and that the applicant's evidence is that she was 
unaware of the private transactions between the various 
employers and prospective employers at various stages of 
her employment. It maintains certainly that there was no 
consideration of goodwill between two of the employers, 
Darile Nominees Pty Ltd and Keilor Pty Ltd, and that to 
transmit a business without goodwill is a most unusual 
circumstance in the case of a hotel because the lease of the 
building is said to be a very valuable consideration and it 

is the lease which is the asset which is transmitted by way 
of purchase (transcript page 34). 

The Commission received evidence from the applicant, 
from Mr Francis William Treen the current licensee of the 
hotel and the applicant's former immediate employer, and 
from Mr A M R Hewitt who is a partner in a firm of 
chartered accountants. 

It is clear that the applicant has completed ten years' 
service. Her employment was governed by the terms of the 
Hotel and Tavern Workers' Award No. 31 of 1977 (see 69 
WA1G 158) which contains in clause 19 what might be 
described as the Commission's standard long service leave 
provisions (see 72 WAIG 22—25). Those provisions entitle 
an employee to long service leave after continuous service 
with one and the same employer and that where a business 
has been transmitted from one employer to another 
employer and an employee who at the time of such 
transmission was an employee of the transmitter, becomes 
an employee of the transmittee, the period of continuous 
service which the employee had with the transmitter shall 
be deemed to be service of the employee with the 
transmittee. Significantly, transmission includes: 

"Transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation of 
law ..." 

The evidence of Mr Treen is that he has been the licensee 
of the hotel since the 31st October 1987. Prior to that, the 
licensee was Frances Blum. Mr Treen's understanding is 
that Mrs Blum had been the licensee for only a short period, 
two to three months, and that prior to Mrs Blum the licensee 
had been Kim and Gayle Smith. His evidence is that when 
he took over, all of the staff had been terminated by the 
previous owner on a Saturday night, and he re-employed 
everyone on the Sunday morning (transcript page 40). In his 
opinion, there was not a transmission of business previously 
in 1985 as between Darile Nominees Pty Ltd and Keilor Pty 
Ltd. 

Mr Hewitt gave evidence that he was a director and also 
the accountant for Darile Nominees Pty Ltd. Its lease 
expired in August or September 1985. Prior to that expiry, 
the freehold of the hotel was purchased by three joint 
owners, they being "Hewitt/Broben Pty Ltd and Do- 
naldson" (exhibit D) with Mr Hewitt acting as trustee for 
a discretionary trust apparently in favour of Gibrae Pty Ltd 
(transcript page 58). In his evidence, Mr Hewitt referred to 
the new joint owners of the property as Broben Pty Ltd, 
Gibrae Pty Ltd and I.T. Donaldson. Mr Hewitt was also the 
accountant for the three joint owners. On the 9th September 
1985 the three joint owners concluded a lease for the hotel 
with Keilor Pty Ltd. There was a gap of a week or two 
between the expiry of the lease held by Darile Nominees Pty 
Ltd, and the awarding of the lease to Keilor Pty Ltd. It 
Appears on the evidence that Mr Smith (of Keilor Pty Ltd) 
was "running the hotel" in that interim period (transcript 
pages 52, 53). Mr Hewitt's evidence is that there was no 
business transaction between Darile Nominees Pty Ltd and 
Keilor Pty Ltd on or about August or early September 1985. 

The Commission was also presented with a print-out of 
licence holders for the Exchange Hotel which had been 
obtained from the liquor licensing division of the Office of 
Racing and Gaming. That exhibit shows that Keilor Pty Ltd 
became the licensee on the 26th November 1985, a date 
which does not correspond directly with the date which, 
according to the evidence, that company actually took 
possession. However the Commission prefers the evidence 
given during the proceedings as representing what happened 
in fact, whilst exhibit A shows the date that the licence was 
transferred with the relevant licensing authority, an event 
which may have occurred subsequent to physical possession 
of the lease. 

The applicant is entitled to long service leave if, for the 
purposes of this case, there has been a transmission of 
business within the meaning of the long service leave 
provisions. 

The clear evidence of the applicant is that her employ- 
ment was continuous. It is clear that as her employer 
changed from time to time, she was terminated by the 



outgoing employer and employed immediately and without 
break by the incoming employer. 

Her evidence is that the hotel operated in the capacity of 
a hotel, indeed in the same capacity, over the period of her 
employment. In each case the incoming employer took 
possession of a going concern. The incoming employer 
operated the hotel as a hotel, providing liquor, food and 
accommodation. The fixtures and fittings remained the 
same, other than in the room used for accommodation by the 
employer. It provided a service to the same range of 
customers. The new employer took over the existing stock 
at the time of change over. In relation to Keilor Pty Ltd, there 
is evidence that the stock it took over was run down. 

There is no suggestion that the name of the hotel changed 
at all over the period of the applicant's employment. The 
location of the hotel remained the same. 

Whilst it is true that the evidence suggests that the 
incoming employer did not take over the liabilities of the 
outgoing employer for the purposes of the operation of the 
business in question, this is just as likely to reflect a sensible 
business arrangement and is not fatal to the notion of a 
transmission of business (see the decision of the Board of 
Reference in re King and RD Miles and Co., 66 WAIG 1723 
at 1730). 

Similarly, the absence of direct evidence that on each 
occasion that the business changed, there may not have been 
a transfer of goodwill, is not of itself fatal to the applicant's 
claim. The question of goodwill is one of a number of the 
factors which must be taken into account, and whilst in 
Hugin (WA) Pty Ltd and Parker the absence of goodwill, 
together with the undertaking of a new business under a new 
name was held to be indicative of a situation where 
transmission had not occurred (68 WAIG 247 at 249) 
equally that decision is authority for the proposition that it 
is not necessary that there be a transfer of goodwill in order 
for a transmission to have occurred. 

The focus of the respondent's case is upon the change in 
1985 as between the outgoing employer Darile Nominees 
Pty Ltd which had been the employer of the applicant for 
the period of the lease held by it and the incoming employer 
Keilor Pty Ltd. The applicant's evidence is that on this 
occasion also her continuity did not break. The evidence is 
that even though there may have been legally a gap between 
the date of the expiry of the lease held by Darile Nominees 
Pty Ltd and the date the lease was awarded to Keilor Pty Ltd, 
in a very practical sense the hotel remained in operation as 
a hotel throughout, the employment of staff including the 
applicant was continuous, and that an arrangement was 
entered into with Mr Smith from Keilor Pty Ltd to assume 
control of the running of the hotel as a temporary 
arrangement pending the finalisation of a change in the 
freehold and the awarding of the lease to Keilor Pty Ltd. 
Thus in a practical sense, Mr Smith of Keilor Pty Ltd 
assumed control, and became the applicant's employer when 
Darile Nominees Pty Ltd ceased. Although the evidence 
from Mr Hewitt is that there was no commercial transaction 
as between Darile Nominees Pty Ltd and Keilor Pty Ltd, in 
the above circumstances it is difficult to conclude other than 
that the business operated by Darile Nominees Pty Ltd 
passed as a going concern to Mr Smith. The question is 
whether what occurred was a "transmission, transfer, 
conveyance, assignment or succession whether voluntary, or 
by agreement or by operation of law". 

Given the evidence that there was no commercial 
transaction between the two employers, there was not a 
transmission from one to the other effected by them. Similar 
though not identical circumstances have been held to be fatal 
to the notion of a transmission of business: RANF v. Skye 
Nursing Home, 65 WAIG 895 and the subsequent appeal at 
1661. However, in that matter, which principally turned 
upon one particular transaction, the former employer was 
declared bankrupt, and an auction held by a mortgagee was 
held approximately a week later, with the purchaser 
assuming control approximately two weeks later. The 
Commission in Court Session held that the finding that there 
was no transaction or agreement written or otherwise which 
involved the two employers was decisive (at 1662). 

Here, the business was not transmitted by Darile to 
Keilor. However what is required is a transmission from 
Darile to Keilor, and this may not require a commercial act, 
transaction or agreement by the outgoing employer to or 
with the incoming employer: it may occur by operation of 
law for example. Osborn's Concise Law Dictionary (seventh 
edition at p326) defines "transfer" as: 

"The passage of a right from one person to another 
(i) by virtue of an act done by the transferor with that 
intention, as in the case of a conveyance or assignment 
by way of sale or gift, etc.; or (ii) by operation of law, 
as in the case of forfeiture, bankruptcy, descent or 
intestacy." 

The distinction between a "grant, assignment or surren- 
der" where a vendor terminates his lease and a "grant, 
assignment or surrender by him" has been discussed in 
relation to whether consideration for goodwill is taxable 
((1947) 21 AU 264). That distinction is relevant here. In this 
case, the evidence is that at the expiry of the lease, it merely 
reverted to the freehold owners. They then awarded it to 
Keilor, the timing of these events being such that there was 
no break in the operation of the business and no break in the 
applicant's employment, although the legal requirements 
were not so rapidly completed leaving a gap between the 
expiry of one lease and the awarding of the other. That 
process involved a third person, the freehold owners. They 
were the means by which the lease passed from Darile to 
Keilor. The lease passed from Darile to the owners and then 
as a separate action, from the owners to Keilor, with Mr 
Hewitt both a director and the accountant of the outgoing 
employer as well as being one of the new three joint freehold 
owners and their accountant. 

The proper consideration of the issue involves the 
question of whether on the facts as found in these 
proceedings, there has been a transmission of business as 
defined by the terms of the General Order "by operation of 
law". This precise aspect, embracing the full meaning of the 
word "transmission" was not sufficiently dealt with by the 
parties to permit the Commission in these proceedings to 
reach a proper conclusion. Further, it is therefore a matter 
upon which the parties ought be given an opportunity to 
present a considered submission prior to that aspect being 
decided. Accordingly the matter will be re-listed for that 
purpose. 

A notice of hearing will be forwarded to the parties 
shortly. 

Appearances: Mr E.L. Fry on behalf of the applicant. 
Mr D.M. Jones on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Yvonne Lorraine Hawkins 

and 
D.E. and F.W. Treen 

T/A Exchange Hotel — Pinjarra. 
No. CR 492 of 1991. 

COMMISSIONER A.R. BEECH. 
7 May 1992. 

Further Reasons for Decision. 
THE COMMISSIONER: On the 19th February 1992 the 
Commission issued Reasons for Decision in this matter and 
requested the parties to provide further submissions to the 
Commission regarding those provisions of the Commis- 
sion's standard long service leave clause which relate to 
transmission of business to the facts as found. Both parties 
preferred to do so in writing, and the submissions from the 
respondent were received on the 2nd April and from the 
agent for the applicant on the 22nd April 1992. 

The Commission is satisfied that in this matter the 
applicant has completed ten years' continuous service. Her 
employment has since terminated. Her evidence is that as 
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the identities of the employer changed from time to time, 
she was terminated by the outgoing employer and employed 
immediately and without break by the incoming employer. 
It seems quite clear that if the contract of employment 
continues unbroken, then so does service thereunder. The 
attention of the parties has focussed upon the change in 1985 
as between the outgoing employer Darile Nominees Pty Ltd 
and the incoming employer Keilor Pty Ltd. Some of the 
features of this particular transaction were detailed in the 
Reasons for Decision. The Commission is satisfied from the 
balance of the evidence that other than for the period in 
1985, to which the Commission will now turn its attention, 
the applicant has demonstrated sufficient evidence to show 
that her continuous service, and the continuous operation of 
the hotel without any change to the nature of its business has 
prima facie established that a transmission occurred on those 
occasions for the purposes of the long service leave clause. 

The entitlement to long service leave will continue where 
a business has been transmitted from an employer to another 
employer. The definition of "transmission" is not exhaus- 
tive, it includes, but is therefore not limited to transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law, and therefore the 
Commission can conclude only that the term "transmis- 
sion" is to be given a very broad meaning. The Commission 
has already concluded in its Reasons for Decision that it is 
not necessary for a business to be transmitted by one 
employer to another, but rather what is required is an 
assessment whether the transaction amounted to a transmis- 
sion, having regard to the substance rather than the form and 
giving consideration to the whole of the circumstances, 
weighing the factors which point in one direction against 
those which point in another. 

In the end the vital consideration is whether the effect of 
the transaction was to put the incoming employer in 
possession of a going concern the activities of which he 
could carry on without interruption (Kenmir Ltd v. Frizzell 
(1968) 1 All ER 414 at 418). The question therefore is not, 
with respect, precisely the same as that posed by Kelly J. 
in Woodbridge and another v. Yarralumla Auto Accessories, 
((1984) AILR 11193), where also the conclusion was that the 
incoming employer had not taken over a going concern. As 
a general concept, the authors of the Australian Leave and 
Holidays Practice Manual state: 

"Where the business continues as a going concern 
and the employee continues to work in the business for 
the new owner, long service leave entitlements con- 
tinue to accrue." 

(CCH, (1991) 1115-560) 
In this case, the facts reveal that the business of the hotel 

continued without interruption in 1985. The Commission 
has already concluded that the incoming employer took 
possession of a going concern. There was no break between 
the time that the outgoing employer departed and when the 
incoming employer commenced. The Commission has 
previously held that there is authority that the absence of 
payment for goodwill is not of itself fatal to the notion of 
transmission. That there may have been no transaction as 
between the outgoing employer and the incoming employer 
is therefore not of itself fatal. In this regard reference has 
earlier been made to the decision of the Commission in 
Court Session in RANF v. Skye Nursing Home (65 WAIG 
1661). In that matter, the Commission in Court Session 
stated: 

"In the circumstances of the [previous employers'] 
bankruptcy, the lack of knowledge of their whereabouts 
and the concern of the Public Health Department for 
the patients we do not place any importance on whether 
the [incoming employer] commenced operating the 
Nursing Home in the last two weeks of December 1983 
or not." 

The Commission concluded that there was no transaction 
or agreement, written or otherwise which involved the two 
employers. Whilst the latter point reflects the situation in the 
present case, the circumstances of the transaction in the Skye 
Nursing Home matter, which involved a break between the 

departure of the previous employer and the arrival of the new 
employer, the holding of a public auction at which the 
Nursing Home was purchased by the incoming employer 
and, as referred to by the Commission in Court Session, the 
confusion regarding the circumstances and the departure of 
the outgoing employer are all in marked contrast to what 
occurred in this matter. There was no link, nor any 
suggestion of any link between the incoming and outgoing 
employers and the Health Department in relation to the Skye 
Nursing Home. In this matter the Commission can conclude 
from the evidence only that the freehold owner of the hotel, 
being aware that the lease held by Darile Nominees Pty Ltd 
was due to expire, entered into negotiations with Keilor Pty 
Ltd in advance of that expiration, and there is also some 
connection between the outgoing employer and the owner 
of the hotel at the time of this transaction, that being Mr 
Hewitt. 

What is necessary is that when viewed overall what 
occurred was a transmission of the business, interpreted 
broadly. In I and HS Pty Ltd v. D.S. Mower ((1984) AILR 
f 28), the Victorian Industrial Relations Commission in 
Court Session considered circumstances where an employee 
was employed by a company whose business was to supply 
timber joinery and hardware. The business reached a low 
ebb and on the 30th June 1973 the company vacated it. The 
Managing Director as a sole trader stepped in on the 1st July 
and kept the business going under the name I and HS Pty 
Ltd. The question at issue was that of the transmission of 
the business of the first company. In this regard it is noted 
that the long service leave provisions there under considera- 
tion are in the same form as the long service leave provisions 
applicable in this matter. The President there considered that 
the evidence showed that the same plant and equipment was 
used throughout the whole period, a business comparable 
generally conducted by the first company continued to be 
conducted in the same premises and that business was 
certainly transmitted to the new company. He also noted that 
the first company had not terminated the employment of its 
employees and there was not a time gap. He noted that the 
Managing Director was a key figure in the previous and 
incoming employers. He also noted that what is required is 
not that a business be transmitted by one employer to 
another, but rather from one employer to another. In that 
case it was held that there had not been a transfer, 
conveyance or assignment but that there had been a 
transmission by succession. 

Given the findings of fact by the Commission in this 
matter, that the term "transmission" is to be interpreted 
broadly and with the assistance of the reasoning of the 
Victorian Commission above, the Commission concludes 
that a similar view can be taken of these circumstances and 
that there has been a similar transmission of business in this 
matter and as envisaged by the long service leave provisions 
of the Hotel and Tavern Workers Award. 

In this regard also, there is some relevance in the 
observations of the Employment Appeal Tribunal (United 
Kingdom) in Young v. Daniel Thwaites and Company 
Limited ((1977) ICR 877) which stated that certain types of 
businesses are so bound up with the land or premises at 
which they are carried out that the transfer of the land or 
premises will always amount to a transfer of the business, 
and that this is true also of a transfer of licenced premises. 
Whilst in that matter, the concept of "transmission" central 
to a consideration of long service leave in this matter may 
not be precisely the same as the concept of "transfer" in that 
matter, there is sufficient in my respectful observation of a 
parallel in principle for that comment to be of assistance 
overall in considering the total effect of the transaction 
which occurred. Here, "transmission" includes "transfer". 
In the above case, Young was employed by the tenant of a 
hotel owned by Daniel Thwaites and Company Limited. In 
1976 the tenant surrendered his tenancy to that company 
who engaged a new manager and carried on business in the 
same way. When subsequently compensation for unfair 
dismissal needed to be calculated, consideration had to be 
given whether the events of 1976 constituted the earliest 
time for the calculation of compensation, or whether 
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Young's actual commencement date of 1958 should count. 
In that matter the consideration was: 

"If a trade or business or an undertaking ... is 
transferred from one person to another, the period of 
employment of an employee in the trade or business or 
undertaking at the time of the transfer shall count as a 
period of employment with the transferee, and the 
transfer shall not break the continuity of the period of 
employment." 

At first instance an Industrial Tribunal held that compen- 
sation for Young could only commence in 1976. This was 
in turn appealed to the Employment Appeal Tribunal. In its 
decision the appellant Tribunal noted that there was very 
little information as to the precise transaction which had 
occurred in 1976. However the Tribunal approached the 
matter in two ways. Before looking at the authorities it 
stated: 

"It is helpful to approach the matter as one of 
impression, with the benefit that this Appeal Tribunal 
has of having in its membership persons with special 
experience of industry and commerce used to this kind 
of situation. We recognise that there is a plain 
difference between, on the one hand, the case where 
somebody, to use a neutral word, acquires premises in 
which a business is carried on, and then carries on a 
business which is not necessarily the same business, 
and, on the other, the case where somebody acquires 
a business as a going concern. But, looking at it as a 
matter of impression, freed from technicalities, in our 
judgement the business carried on by the brewers after 
the surrender of the tenancy has all the appearance of 
being precisely the same business as that which was 
carried on by the tenant before he surrendered his 
tenancy ..." (op.cit. at page 880, 881.) 

The Tribunal then looked at the authorities. It noted that 
a number of the authorities were not helpful because: 

"... what may be called the ordinary run of case is 
not very material here, because one is dealing with 
licensed premises the peculiarity of which is that there 
is a curious identity between the premises and the 
business which is carried on in the premises, because 
they are so specialised that the business that is carried 
on —unless there is a substantial alteration, for instance 
by turning it into a steak house, or a restaurant, or 
something of that kind —is likely to be more or less the 
same." (ibid) 

The Tribunal then went on to uphold the appeal. The 
approach taken by the Employment Appeal Tribunal in that 
matter has much to commend it. In this matter, the concept 
of the licenced premises referred to by the Employment 
Appeal Tribunal is the same. There is the clear evidence 
before the Commission that at all times during the 
applicant's employment, the business did not change in 
substance at all, and in each case the business was acquired 
as a going concern. It also was not seen as necessary that 
there be a transfer by the outgoing employer to the new 
employer, but rather a consideration of the substance of the 
transaction, rather than the form, and a rejection of a 
technical approach to the transaction. 

Further, there is ground also to hold that given the lack 
of any break in the operation of the business as between 
Darile Nominees Pty Ltd and Keilor Pty Ltd, if a lease is 
an instrument whereby property (the term of the lease) is 
vested in some person, and the grant of a lease will prima 
facie constitute a conveyance (Littlewoods Mail Order 
Stores Ltd v. Inland Revenue Commissioners (1961) 3 All 
ER 258 at 264, 265), then understood broadly, what occurred 
in 1985 was a conveyance. The word "conveyance" is also 
a word capable of very wide meaning (see the article 
contained (1948) AU at 220). Although the lease did not 
pass directly from Darile Nominees Pty Ltd to Keilor Pty 
Ltd by the action of Darile Nominees Pty Ltd, but was in 
fact achieved by way of the freehold owners of the property, 
the substance, and not the form, allows a conclusion that the 
transaction is one which falls within the long service leave 
provisions. 

It is to be noted that the matter which has come before 
the Commission comes out of a reference from an 
unsuccessful conference held pursuant to section 44 of the 
Industrial Relations Act. Even if the conclusion reached by 
the Commission in the circumstances above is incorrect in 
a narrow sense, then I am satisfied from the evidence that 
there was enough of the essential characteristics of a 
transmission to support the granting of the claim (and see 
HEIU v. St John of God Hospital Subiaco and Another 61 
WAIG 782). 

Accordingly the claim is granted. 
Exhibit B tendered by the applicant states that the 

entitlement due to the applicant is $2754.70 whilst the 
statement attached to the exhibit refers to an amount of 
$2981.77. In the circumstances the parties are requested to 
provide a draft of the order to issue. 

Appearances: Mr E.L. Fry on behalf of the applicant. 
Mr D.M. Jones on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Yvonne Lorraine Hawkins 

and 
D.E. and F.W. Treen 

T/A Exchange Hotel — Pinjarra. 
No. CR 492 of 1991. 

COMMISSIONER A.R. BEECH. 
28 May 1992. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Mr D.M. Jones on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That D.E. and F.W. Treen trading as Exchange 
Hotel, Pinjarra, pay to Yvonne Lorraine Hawkins 
forthwith the amount of $2,868.23 for Pro-Rata Long 
Service Leave entitlements. 

(Sgd.) A.R. BEECH, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous 
Workers' Union of Australia, 
Western Australian Branch 

and 
Board of Management, 
The Cottage Hospice. 
No. CR 90 of 1992. 

COMMISSIONER J F GREGOR. 
18 May 1992. 

Order. 
WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 13th of 
February 1992; and 

Whereas this matter was the subject of a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
on the 24th of February 1992; and 

Whereas this matter was referred for hearing and 
determination on the 25th of February 1992; and 



Whereas the Applicant requested by correspondence 
received on the 30th of April 1992 that the matter be 
withdrawn; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders — 

That this application be, and is hereby, withdrawn 
by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Board of Management, 
Fremantle Hospital. 
No. CR 22 of 1992. 

COMMISSIONER J.F. GREGOR. 
31 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 21st of January 1992 a 
conference was held to discuss a dispute between the 
Federated Miscellaneous Workers' Union of Australia, WA 
Branch (FMWU) and the Board of Management, Fremantle 
Hospital (the Respondent) over the Respondent's decision 
to dismiss an employee, Mrs P, from its employ. The Union 
claimed that the dismissal was harsh and unfair. At the 
conference the parties were unable to settle the issue 
between them. Therefore in accordance with the provisions 
of Section 44 of the Industrial Relations Act 1979 (the Act) 
the Commission, having decided that there was a matter of 
dispute between the parties, made a Memorandum of 
Matters for Hearing and Determination, the Schedule to 
which describes the dispute in the following terms: 

"On the 29 December 1991, the Respondent 
employer, Board of Management, Fremantle Hospital, 
dismissed Mrs P, a member of the Applicant Union, 
from its employ. 

The Union claims the dismissal was harsh and unfair 
(sic) and seeks an Order for reinstatement. The 
Respondent says that the dismissal was not unfair and 
opposes the issue of any such Order." 

This matter was heard on the 6th of March 1992 at which 
time the parties produced a schedule of agreed facts. By 
reference to those facts and the evidence I will recite the 
necessary background. It appears that Mrs P held a variety 
of appointments in the catering department of Fremantle 
Hospital from March 1976 until May 1979. She remained 
virtually unchanged in the same position except that after 
10 years service she resigned in order to return to her country 
of birth due to an illness in the family. According to 
evidence she had asked for leave without pay for a period 
of time to return home however that was refused and she was 
forced to resign. She did on her return, however, achieve 
re-employment and all in all, apart from that break in 
service, she has been employed at Fremantle Hospital for 
about 15 years. That service has been satisfactory and she 
is said to be a good employee with no record of 
misdemeanor or misconduct. 

Late in December 1991 Mrs P was in her work area in the 
kitchen and circa 2.00 —2.30pm her supervisor Mr Doolan, 
who is the Catering Co-ordinator, observed her wrap a 
portion of cake. His evidence placed the time at approxi- 
mately 3.30pm but the precise timing is not material. It is 
relevant in the history to note that two weeks before he saw 
Mrs P do a very similar thing in that she wrapped a piece 
of cake. The Catering Co-ordinator thinks that she observed 

him watching her do this and in the event the cake was in 
the fridge, where it should have been, at the end of the shift. 
The Catering Co-ordinator did not, at that time, say anything 
to Mrs P nor did he on the 29th of December 1991 when he 
again observed her wrapping cake. However, at 6.00pm on 
that day when Mrs P's shift was completed he reported the 
incident to the Security Officer. At 6.30pm on that day the 
Security Officer approached Mrs P, asking to inspect her 
bag. She opened her bag and a parcel was seen. The Security 
Officer asked Mrs P to accompany him to the office of the 
Catering Co-ordinator who had made the report. He took the 
parcel from Mrs P and when the parcel turned out to contain 
the cake advised her that the incident would be reported to 
his superior. Mrs P was then permitted to leave. 

On Monday the 30th of December 1991 Mrs P reported 
for duty. Before she could clock on her supervisor told her 
to report to the office of the Human Resources Director. Mrs 
P waited and was then taken into the office. With the Human 
Resource Manager was another person, Mr Mike Baker who, 
according to the evidence, is a Security Consultant not an 
employee of the hospital but who provides the hospital with 
advice on security matters. The statement of facts indicate 
that as a result of the meeting, a letter of resignation 
effective immediately was submitted with the full knowl- 
edge of the worker that if she did not submit the letter then 
her contract of service would be terminated summarily in 
accordance with the provisions of the Hospital Workers' 
(Government) Award No. 26 of 1966. The statement of facts 
says at all stages Mrs P fully admitted she had taken the 
cake. She was in due course paid accumulated entitlements. 
The Respondent has indicated in the event that an Order for 
reinstatement issues Mrs P will suffer no disadvantage as a 
result of that reinstatement. It is agreed that she never has 
been shown or given a copy of the Respondent's policy in 
regard to removing hospital property without permission and 
nor has such a policy been circulated or discussed with the 
staff in general. It is also agreed that specific items of food, 
if surplus, are discarded. 

I touch briefly upon some significant items of evidence 
from the testimony of witnesses called by the parties. The 
FMWU called Mrs P to give evidence. I have indicated 
already that part of her evidence was that she wished to have 
leave without pay to attend her country of birth because of 
the sickness of a parent and that was declined. She also 
added that there had been some incidents in her relationship 
with the Catering Co-ordinator, Mr John Doolan. He had 
approached her during her work and she had said to him 
jokingly that he was a "sticky beak". He had walked off 
and then came back and had, in effect, threatened her saying 
"You have done this too often, ma'am, look out." That 
happened about three weeks before the incident which led 
to her dismissal. The evidence of Mrs P is that she did place 
some cake, which she believes was to be thrown out, in her 
bag. The cake remained in her bag for most of the afternoon. 
She agreed with the suggestion that the cake was placed in 
the bag early in the afternoon but in her evidence she 
continued to emphasise that she thought the cake was to be 
thrown out. This policy, she says, is consistent for all excess 
food and there are not occasions when leftover food from, 
say, lunch was re-used. She admitted though that she did 
prepare food on occasions for both the cafeteria, for Moss 
Street and the wards but asserted that if cake was to be used 
in the evening, she would be specifically told that the cake 
had to go to the cafeteria. That did not happen in the instant 
event. Mrs P described how she packed the cake. She did 
not use Gladwrap on it because she thought that would be 
a waste. She washed and dried a plastic bag and placed the 
cake in that, in her handbag. 

Mrs P gave evidence to shade in some of the events which 
occurred after the Security Officer had asked her to open her 
bag. She said the Security Officer took her inside the 
hospital and saw Mr Doolan ready to meet her. The Security 
Guard said in words to the effect "We've got Mrs P". Mr 
Doolan had said words to the effect that she was not allowed 
to take the cake, that it was Fremantle Hospital property. 
Mrs P says her response was that is was something to go into 
the bin: it was not valuable to the hospital. Mr Doolan told 
her that she would have to report to Mr Perera. He went 
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away and he returned and told her to leave. The next day 
she was interviewed by the Director, Human Resources, a 
person whom she had not met before. She was asked "Do 
you know why you are here?" She acknowledged she knew 
she had done something wrong, that she was taking cake 
home but that is was waste and it was not valuable to the 
hospital. She pleaded her case. She advised that her husband 
was not working and nor was her son and the cake was not 
really valuable to the hospital. She knew it was to go into 
the bin, however neither of the persons present, the Human 
Resources Director or Mr Mike Baker, the Security 
Consultant, would listen. Mr Baker told her to either resign 
or she would be dismissed. She asked whether she could call 
her husband or family. That was refused. She asked whether 
she could call her union before she made any decision and 
that was refused. Mr Baker gave her a pad of blank paper 
and said words to the effect "Well, what you going to do, 
resign or we dismiss you?" (Transcript p27) She said he told 
her "Just write your name, your address T resign from 
Fremantle Hospital as from this date"' and that is what she 
did. Evidence was given concerning an incident at the 
hospital involving Mrs P's sister. It was her evidence that 
she attended the hospital with her sister after she had been 
dismissed. Mrs P says this was done for the purpose of 
giving her sister moral support as she handed in her badges. 
It was important that Mrs P be with her because on that day 
her sister's husband had died and she needed support. Mrs 
P was clear that she understood that stealing was wrong but 
from her point of view she did not believe she had stolen 
anything. She was not aware of any written hospital policy 
on food control and nor was she aware of the distribution 
of any such policy. 

Mrs Betty Jeanette Dimario gave evidence on behalf of 
Mrs P, the thrust of which was that the workforce generally 
believed what had happened to Mrs P was unfair after 15 
years of faithful and good service, the unfairness being in 
the way that she had been dismissed. She was a very decent 
person and Ms Dimario had the highest regard for her. 
During cross examination Mrs Dimario gave evidence 
concerning her level of knowledge of the food policies. She 
said that food is normally thrown away, sometimes a little 
bit extra is kept in case someone is late. She said insofar as 
the controls are concerned when a new person starts they are 
told by their fellow workers that they are not to eat anything 
or else they may get the sack but there are no rules laid out 
about what happens. Mrs Elisabeth Marianne Pringle gave 
evidence on behalf of the Applicant Union. Her evidence 
was clearly that at the end of the day surplus food in the 
kitchen was thrown out. She confirmed this under cross 
examination from Mr Robinson who appeared for the 
Respondent. 

Evidence was also heard on behalf of the Respondent 
from Mr John Vincent Doolan. He is Catering Co-ordinator 
at the hospital and has been so employed for two and a half 
years. He related the hospital's policy. He said that because 
of patient fluctuations on the weekends there is food that is 
surplus to requirement. Generally items that can not be used, 
such as vegetables, are thrown out. However, there are some 
items, particularly cold items such as cake, which are always 
re-used. Cold deserts are usually refrigerated and sent to the 
cafeteria for the evening meal or the following day's meal. 
He said that on the 29th of December 1991 he was in the 
kitchen in Mrs P's work area and saw the cake in question 
being wrapped and according to him obviously looking "as 
if it was going to be removed from the hospital". This was 
not a normal procedure and it made him suspicious. The 
conduct was suspicious because he believed it was clearly 
known that the food would be re-usable at another time and 
for a member of staff to help themselves to something in the 
fridge and wrap it up was abnormal. This was a repeat of 
similar conduct by Mrs P he had seen on the 15th of 
December 1991, however, the kitchen was busy at that time 
and later he noticed that the piece of cake he had seen being 
wrapped was back in the refrigerator so he did not pursue 
the matter because in his eyes there was no offense. 
However on the 29th of December 1991 he saw the same 
thing occur again. The cake was not returned so he advised 
Security. He did so because he saw the event as a matter of 

a delicate nature that was part of a security role and not a 
management role. Mr Doolan says that after Mrs P was 
apprehended her first words to him were to the effect that 
she should not have taken the cake and asked him to forget 
it. Under cross examination he said he did not raise Mrs P's 
conduct with her because he could have left himself open 
to a counter allegation of harassment. Neither did he see it 
as correct to approach her to clarify what she was doing. It 
was his view that a mere suspicion of unauthorised conduct 
did not cause him to feel that it was his place to intervene. 
The matter was obviously a security matter and that is why 
he handed it over to Security. 

Evidence was also heard from Mr George Edward Perera 
who is the Catering Officer of the Respondent. Mr Perera 
was absent on leave during the time of the incident but he 
related information concerning the training of persons in the 
catering section. He confirmed that no one was allowed to 
take any food from the kitchen. He gave evidence regarding 
the policy concerning food disposal and the training of 
supervisors. Under cross examination he said that he would 
expect supervisors to be responsible for counselling of staff. 
He gave evidence concerning Mrs P's duties in the various 
blocks in the hospital. He was unable, with preciseness, to 
say what she had received in the way of training. He, in the 
final analysis, was happy with the conduct of the affair by 
Mr Doolan. 

The final evidence on behalf of the Respondent was 
received from Mrs Lorraine Mary Kelly who is the Director, 
Human Resources Division of the Respondent. She handled 
the matter because the standard policy of the hospital is that 
issues of this nature come before herself. She had been 
contacted by the security people to explain what had 
happened. She came in to the hospital to speak to Mrs P. In 
preparation, she spoke to the Security Consultant, Mr Baker. 
She also contacted peers in other hospitals to find out what 
happens in similar circumstances. Mrs P, when she came to 
the office, repeatedly asked that she be shown compassion. 
She did not deny taking the cake. She was concerned about 
potential dismissal. Mrs Kelly's evidence was that because 
she was 'in a good mood* she gave Mrs P the option of 
writing her resignation, which would provide a clean record 
and a better opportunity for future employment. Mrs P did 
ask if she could phone her husband and that was refused 
because Mrs P was the employee. Mrs Kelly says that at no 
stage did Mrs P ask to speak to her union. She noted she 
would, as on other occasions, have a union person present 
if they chose to do so but there was no dispute in this event 
because it was obvious that Mrs P knew she had taken the 
cake. There was no other choice but to dismiss. Mrs Kelly 
had terminated the employment of other persons recently for 
taking less valuable items. Mrs P was given the option of 
writing her resignation and she did. 

In cross examination by Ms Jackson, who appeared for 
the Applicant, Mrs Kelly was clear that although she was 
prepared to talk to Mrs P, if there was no dispute that she 
had taken the cake then there was to be termination. Further, 
in cross examination Mrs Kelly indicated that it was not for 
her to make decisions about the practices which may flow 
from the policy of the hospital concerning the discarding of 
surplus food. That was a matter for the Commission, but she 
did say that it was never used by Mrs P as a reason for taking 
the cake. Mrs P did suggest that it was rubbish so she had 
taken rubbish. Mrs Kelly was aware from the reports that 
Mrs P's position was the cake was surplus or was to be 
thrown out. Mrs Kelly's evidence was that the policy 
concerning termination was immutable. It would apply to a 
person who was a brain surgeon with an impeccable record 
who chooses to steal just as much as it would to Mrs P. 
Insofar as the supervisor's role in the issue, it was Mrs 
Kelly's view that if a supervisor saw a misdemeanor 
committed she would expect them to counsel the staff. If 
they saw what they interpreted as misconduct she would 
expect them to contact security. Fundamentally Mrs Kelly's 
evidence is that she operates from the assumption that if 
something is stolen it is a breach of trust in the contract and 
it would follow that there would be a dismissal arising from 
that. 



1420 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

The above recitation provides a sufficient scan of the 
evidence of the parties. 

In support of the application for the Order it is the 
FMWU's contention, as articulated by Ms Jackson, that 
even though the action of Mrs P could be criticised, the 
action of taking the leftover cake was not a wilful act of 
dishonesty. It ought not be treated as an offense of such a 
serious nature and even though it is appropriate to criticise 
it, it is not serious enough to warrant dismissal. Ms Jackson 
submitted that there was no clear policy with respect to food 
control in the hospital in the context that it may well be that 
supervision have a clear understanding of what the policy 
is but certainly, on the evidence, that does not apply to the 
catering employees. It was also suggested by Ms Jackson 
that because of the supervisor's failure to properly deal with 
what he saw as suspicious conduct, there has been, in effect, 
an entrapment of Mrs P. If the supervisor had taken some 
appropriate action at the time of his observation the situation 
would not have developed. On top of this Mrs P was not 
given an opportunity to be counselled and she was, in effect, 
denied representation by the fact that she was denied contact 
with her family, which is not disputed, but also with the 
union, even though that was disputed. She was put in an 
extremely stressful situation and her treatment left much to 
be desired. There are other factors which need to be taken 
into account. They include the service which was due and 
faithful pursuant to the contract of employment. This is 
attested to by her co-workers. The only incident of any 
difficulty with anyone in the long period of service was the 
incident with Mr Doolan. Supervisors had failed to properly 
discharge their functions but it was particularly important 
that the Commission consider that the food policy was not 
notorious on advice or the evidence of the people who 
appeared. Particularly concerning was that there was no 
discussion with Mrs P during her conversations with the 
Director, Human Resources about the gravity of the incident 
before the decision was reached to dismiss. That decision 
had already been made and in the end this matter resolves 
to the simple question "was the conduct or misconduct or 
dishonesty by whatever term used to describe it sufficient 
to warrant summary termination or, in other words, did the 
punishment fit the crime?" 

On behalf of the Respondent, Mr Robinson submitted that 
the Respondent's Director, Human Resources was satisfied 
from reports and interview, that the action of Mrs P was 
wilful and constituted a repudiation of contract of service. 
The Respondent conceded that there had been evidence 
presented from Mrs P's workmates suggesting that she was 
a valued employee with a good record, however, the fact is 
the relationship between workmates is different from that 
between the employer and the employee and by her actions, 
Mrs P destroyed the trust that is inherent in the relationship 
of employer and employee. Whilst her workmates may deem 
her suitable for reinstatement the Respondent is not so 
minded. Mr Robinson canvassed case law he said was 
appropriate. He gave particular emphasis to the Decision of 
Kennedy C in Federated Miscellaneous Workers' Union of 
Australia, WA Branch v. Board of Management, St John of 
God Hospital, Bunbury (1991) 71 WAIG 2411. He referred 
also to the dicta in the Undercliffe Case, that is Miles v. 
Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, WA Branch (1985) 
WAIG 385. 

In considering these matters the Commission has the task 
of deciding whether the termination was unfair in accor- 
dance with the various tests that need to be applied. There 
are, in a general sense, four heads of tests and they are: 

• Was the termination lawful under the Award? 
• Was proper opportunity to be heard and put his/her 

own case prior to termination given to the worker? 
• Has the employer at senior level considered all the 

relevant factors including consideration of lesser 
options, and also balancing the employment 
history of the worker concerned with the behavi- 
our complained of in the instance leading to the 
termination? 

• Was the termination made in accordance with a 
well known policy? 

I deal with issues raised by these considerations. Insofar 
as the Award is concerned it appears that the dismissal, 
although it was of a summary nature, was by the conduct 
of the employer purported to be converted into a dismissal 
with payment in lieu of notice. This was said to be done 
because the officer of the Respondent involved was in a 
good mood at the time but in any event, it was said to have 
been to protect the worker's future employment prospects. 
It would seem that the termination, in this case by 
resignation of the worker, was in all of the senses described 
by the Full Bench in Federated Clerks Union v. Cargill 
Australia Ltd, Leslie Salt Division (1990) 70 WAIG 2553, 
a constructive dismissal. The employee concerned was 
placed in a situation where she had to deal with two persons 
who were, on the evidence before the Commission, 
convinced that her admission to taking the cake meant 
without any doubt that her contract of employment should 
be terminated. This leads to the second head of consideration 
and that is, was a proper opportunity to be heard for the 
employee concerned to put a case available? Clearly it was 
not. The worker involved was not allowed to consult any 
person. She admitted having property of the hospital in her 
possession and that of itself, as I have noted previously, was 
sufficient insofar as the Respondent was concerned to bring 
the contract of employment to an end. There was no 
opportunity for the worker to receive advice and there was 
no opportunity for her to be heard on the matter once she 
had admitted being in possession of the property. One would 
have thought that in the circumstances where a worker was 
obviously upset and seeking assistance that a reasonable 
personnel practice would have been to allow her to get 
advice. It is insufficient to deny the worker the opportunity 
to receive advice purely on the basis that the Respondent 
perceives that there is no dispute with the Union. The Union, 
in a sense, is not involved in the issue until it provides 
representation to the worker. It is clear that the worker's job 
was in jeopardy. Her livelihood was to be grossly effected 
by the outcome of the meeting between her and the Director, 
Human Resources and the Security Consultant. The Con- 
sultant, it should be noted on the evidence, was an ex police 
officer and obviously very experienced in dealing with these 
situations. It is passing strange, though, that a person in his 
position could have taken the role the evidence indicates in 
demanding the worker's resignation. It would seem that such 
behaviour, in the absence of some power granted by the 
Respondent to him to act in such a way, would be outside 
the ambit of authority of a consultant. This creates the 
grounds for a conclusion that the employee was subject to 
some harassment during the interview or if harassment is too 
severe a word certainly not given the opportunity to consider 
her position. The worker says that she eventually, in the face 
of this pressure, signed the resignation which was dictated 
to her by the Security Consultant. 

The third head of consideration is whether the employer 
at a senior level considered all the relevant factors? That 
clearly did not occur in this case. The decision was made 
purely on the incident itself. It was said by the Director, 
Human Resources that there was nothing to consider once 
there had been an admission. That in my opinion is likely 
taint the decision to dismiss. The Commission during the 
hearing was told of the employee's good work record. In fact 
the statement of agreed facts attests that she has a good work 
record. Her 15 years of service accounted for nothing in this 
situation. Neither did the implication of the conduct of Mrs 
P's supervisor appear to be considered by employers at a 
senior level, at least in any reasonable way. The conduct of 
the supervisor, Mr Doolan, in not raising the issue of 
possession of goods with the worker when he first saw her 
wrap the goods some two hours before she left the premises, 
this on top of him seeing her allegedly doing the same thing 
before, is conduct which is quite incomprehensible. It would 
seem to me to be the duty of a supervisor to draw to the 
attention of a worker conduct which has a potential to breach 
the policy of the employer, particularly if that conduct has 
a potential to place the worker's job in jeopardy. None of 
those things were done. The evidence of the contretemps 
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between Mr Doolan and Mrs P some two weeks earlier when 
the worker allegedly told Mr Doolan that he was a sticky 
beak becomes significant. The conclusion is open to be 
drawn that there was a conflict between Mr Doolan and Mrs 
P and that conflict could well have affected his judgment. 
In any event I fail to understand how it can be considered 
to be good management practice for a line supervisor to, as 
it were, turn a blind eye to the conduct of a worker until a 
stage is reached where a worker then becomes subject to 
severe action by the employer. There should have been an 
investigation by the Respondent into why these events 
occurred, but there was none. 

I turn now to the final head of consideration and that was 
whether the termination was made in accordance with a well 
known policy. On the evidence of the witnesses the policy 
is known by word of mouth amongst the employees not 
through any formal process. It is just expected that a worker 
will know the Respondent's policies concerning the removal 
of food from the premises. It could well be axiomatic that 
any worker on gaining employment should know that if they 
remove the employer's possessions that their job would be 
in jeopardy. There is an added dimension in this case and 
the evidence of Mrs P is relevant in this context. She said 
in examination in chief and in cross examination that she did 
not steal anything. The emphasis of the Applicant's case 
dealt with the perception or understanding by Mrs P that the 
cake she removed was to be thrown in the bin. On the 
evidence which is the least confusing in this aspect, it may 
well be that the food was not to be thrown out. The 
Respondent's witnesses have quite a different understanding 
of the policies on used food to the witnesses who were called 
on behalf of the Applicant so at least there was a potential 
for confusion on the policy. There is nothing before the 
Commission which indicates that the policy has been 
promulgated or that information about it has been dissemi- 
nated, as one would normally expect in a well conducted 
business. 

There is some emphasis given by the Respondent to the 
Decision of Kennedy C in the St John's Case (op cit). In my 
view the learned Commissioner makes some very important 
observations which are at point in the instant case. For 
instance, at page 214, she says: 

"I have concluded that the Respondent's policies are 
well known in the workforce and that the dismissed 
employees are not exemptions in this respect. And 
specifically I have concluded that the rule that no 
usable hospital food of any kind was to be removed 
from the hospital was well known and understood 
amongst the hospital staff." 

She also concluded that: 
"At the end of a very lengthy consideration I 

concluded that the crux of the matter goes to the 
evidence of the co-workers. In my view this is damning 
and was not shaken. Other than the conclusions as to 
the two instances detailed I have concluded that the 
evidence should be accepted. I do note F's raising of 
the Bread and Milk Arrangement of the 9th of May 
1991 as a particular concern in that it could be 
construed as a demonstration of openness. However, 
against this is the unrelieved evidence of others that 
there was either no arrangement as asserted by her or 
they were not witnesses to her payments as asserted by 
her or do not recall the incidents she asserted." 

A reading of the Decision shows that there are a number 
of workers involved in the St John's Case and the conduct 
complained of, as the learned Commissioner found, covered 
some considerable period. In fact there was a conclusion 
made to that effect. It should also be noted that was clear 
that the concerns which were raised to the employer about 
missing food came from other employees and that was, 
according to the learned Commissioner, a significant 
impetus for further inquiry into the events. There ia also 
findings that there had been no criticism of the work of the 
dismissed employees. They were valued employees until the 
Respondent became satisfied that each of them had become 
involved in the matters which led to their dismissal. The 
Decision also reveals that the workers were represented in 
the inquiries which were made by the employer into the 

dismissals, in that case by their shop steward. In my view 
this Decision does not provide the comfort that Mr Robinson 
suggested to the Commission that it ought to in the current 
circumstances. 

It is obvious that no employer can tolerate a situation 
where its goods are appropriated or its property is converted 
for some illegal purpose. It is also true that if an employee 
does steal from their employer that there are in most cases 
grounds to conclude that there has been a fundamental 
breach of the trust which is necessary to continue the 
relationship. However, every case must be looked at on the 
basis of its own merits. Failure to conduct proper inquiries 
into the circumstances of each dismissal can lead to a 
situation where the tests of an industrial fair go that are 
fundamentally behind the dicta in the Undercliffe Case (op 
cit) may not be met. Review of all the relevant factors in the 
current case may well have led the employer to a different 
conclusion as to both the severity of the incident and its 
repercussions and on its formation of the view that there was 
a breach of the contract which was so fundamental as to 
remove trust. It seems that as soon as the employee 
concerned in this case admitted that she had the goods in her 
possession there was no further inquiry. 

It is clear, on the authorities, that an employer is required 
to observe procedural fairness, in this case it palpably did 
not and because of that the dismissal is, in my view, tainted 
(See Law of Employment, Macken, McCarry and Sappidean 
3rd Edition p 277-278). It is not for the Commission to say 
that some other penalty ought be inserted in lieu of the action 
taken by the employer. I am to review the facts in the 
incident as they occurred and decide whether on those facts 
that the action taken by the employer was open to it at the 
time. In doing so I am not to substitute my views for those 
of the employer in that I would have done something 
different on the facts (See North West County Council v. 
Dunn (1971) 126 CLR 247). My task is to decide on the 
proper tests to be applied, whether there as been or there has 
not been oppression, injustice or unfair dealing on the part 
of the employer towards the employee (See Western 
Suburbs District Ambulance Committee v. Tipping (1957) 
AR 273). In short, whether the worker received less than a 
fair deal, otherwise an industrial fair go (See Loty and 
Holloway v. Australian Workers' Union (1971) 71 AR 95). 
In my view this worker did not receive an industrial fair go. 
This should not be taken to mean that her actions ought to 
be condoned. However what should happen about that 
conduct is not in my province in the current case. 

In view of the above I find that Mrs P has been unfairly 
dismissed. An Order for reinstatement of the type sought by 
the Union will be granted. Minutes of a Proposed Order will 
now issue. 

Appearances: Ms S Jackson appeared for the Applicant. 
Mr G Robinson appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Board of Management, 
Fremantle Hospital. 
No. CR 22 of 1992. 

COMMISSIONER J.F. GREGOR. 
27 May 1992. 

Order. 
HAVING heard Ms S Jackson on behalf of the Applicant 
and Mr G Robinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

(1) That on the 30th of December 1991 Pietrina Pruiti 
was unfairly dismissed. 
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(2) That the Board of Management, Fremantle Hospi- 
tal shall offer a contract of employment to Pietrina 
Pruiti within seven days of the date hereof. 

(3) That the contract of employment offered to 
Pietrina Pruiti shall be deemed to be continuous 
with the contract which was terminated on the 
30th of December 1991 for purposes of service 
and all entitlements under the Hospital Workers 
(Government) Award No. 21 of 1966. 

(4) That the Board of Management, Fremantle Hospi- 
tal pay the sum of $4,961.26, compensation for 
wages not earned between the 30th of December 
1991 and the date of re-employment. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

72 W.A.I.G. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Western Australian 
Fire Brigade Employees Industrial Union of Workers for 

alteration of Rule 42. 

No. 1256 of 1991. 

T.J. POPE DEPUTY REGISTRAR. 

13th March 1992. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and having been ordered by the Full 
Bench, and upon being satisfied that the requirements made 
thereunder have been complied with, I have this day 
registered a substitute set of rules of the applicant 
organisation in terms of the application as filed on 
15th August 1991. 

T.J. POPE, 
Deputy Registrar. 

Byrnwood Pty Ltd. 

No. CR 179 of 1992. 

COMMISSIONER C.B. PARKS. 

12 May 1992. 
Order. 

WHEREAS at a conference, No. C 276 of 1992, held 
pursuant to s.44 of the Industrial Relations Act 1979 on 7 
May 1992, the applicant Union stated an intention to 
consider whether it would proceed to hearing with matter 
No. CR 179 of 1992; and 

Whereas on 8 May 1992, the Commission received a 
facsimile transmission of a letter addressed to the Commis- 
sion dated 7 May 1992 from The Federated Miscellaneous 
Workers' Union of Australia, WA Branch wherein the 
Union declares that "The Union agrees that, on the 
information provided by the respondent, it is futile to pursue 
determination of Application No. C 179 of 1992 (sic)"; 

And whereas notwithstanding the aforestated view of the 
applicant Union, no application seeking leave to withdraw 
or discontinue is made to the Commission. 

Now therefore The Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 being 
satisfied that further proceedings are not necessary or 
desirable in the public interest, hereby orders — 

That the application be and is hereby wholly 
discontinued. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by The Western Australian 
Fire Brigade Employees Industrial Union of Workers for 

alteration of Rule 42. 

No. 1256 of 1991. 

T.J. POPE DEPUTY REGISTRAR. 

13th March 1992. 
Decision. 

HAVING been ordered by the Full Bench I have changed 
the name of the applicant union from The Western 
Australian Fire Brigade Employees Industrial Union of 
Workers to United Firefighters Union of Western Australia 
as from 13th March 1992. 

T.J. POPE, 
Deputy Registrar. 

Editors Note: Full Bench Decision published (72 WAIG 
984) 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Argyle Diamond Mines Pty Limited 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1045 of 1991. 

Argyle Diamond Mines 
Production Award 1985 

Nos A 28 and A 32 of 1984. 
COMMISSIONER J.F. GREGOR. 

19 May 1992. 
Correction Order. 

WHEREAS an error occurred in Order No. 1045 of 1991 
issued on the 3rd of October 1992, (1991) 71 WAIG 2541, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby Orders that 
the error be corrected in accordance with the following 
schedule: — 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 24. —Rates of Pay: Delete subparagraph (e)(i) 

of subclause (3) of this clause and insert in lieu thereof the 
following: 

(i) Subject to paragraph (ii) hereof, progression from 
Level 1 shall be in accordance with the following 
scale: 
Level 1 to Level 2 

Level 2 to Level 3 

Level 3 to Level 4 

Level 4 to Level 5 

Level 5 to Level 6 

Level 6 to Level 7 

Level 7 to Level 8 

After earning a total of 
175 points. 
After earning a total of 
425 points. 
After earning a total of 
700 points or possessing 
an appropriate TAPE 
Post Trades Certificate. 
After earning a total of 
1000 points and there- 
fore completing the Ar- 
gyle Diamonds Skills 
Extension Programme 
Certificate. 
After completion of the 
appropriate TAPE Post 
Trades Certificate. 
After completion of 50% 
of the additional require- 
ments for the TAPE Ad- 
vanced Trades Certifi- 
cate. 
After completion of the 
appropriate TAPE Ad- 
vanced Trades Certifi- 
cate. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Terrance John Millar 

and 
BHP Iron Ore (Goldsworthy) Ltd. 

No. 1781 of 1991. 
COMMISSIONER J.F. GREGOR. 

18 May 1992. 
Order. 

WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 20th of 
November 1991; and 

Whereas this matter was listed for hearing on the 10th of 
March 1992 at Port Hedland; and 

Whereas notification was received from the Applicant on 
the 4th of March 1992 that the Respondent would produce 
documents relating to Application No. 1762 of 1991 before 
going to hearing on the 10th of March 1992; and 

Whereas the hearing took place on the 10th of March 1992 
and Application No. 1762 of 1991 was dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders: — 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[U.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, WA Branch 
and 

R D Miles & Company Pty Limited 
Trading as Undercliffe Hospital Complex. 

No. 97 of 1992. 
COMMISSIONER J.F. GREGOR. 

9 June 1992. 
Order. 

WHEREAS this application was lodged on 29th of January 
1992; and 

Whereas this matter was the subject of an in Chambers 
conference before the Chief Commissioner on the 31st of 
January 1992; and 

Whereas this matter was resolved; and 
Whereas matter No. CR 723 of 1991 was listed for 

hearing on the 24th of March 1992 and completed on the 
13th of April 1992; and 

Whereas that matter was dismissed; 
Now therefore the Commission, pursuant to Section 93(8) 

of the Industrial Relations Act 1979 hereby orders: — 
That this application be, and is hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.J Commissioner. 

06812-6 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Terrance John Millar 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

BHP Iron Ore (Goldsworthy) Ltd. 

No. 213 of 1992. 

COMMISSIONER J.F. GREGOR. 

18 May 1992. 

WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 21st of 
February 1992; and 

Whereas this matter was listed for hearing on the 10th of 
March 1992 at Port Hedland; and 

Whereas notification was received from the Applicant on 
the 4th of March 1992 that the Respondent would produce 
documents relating to Application No. 1762 of 1991 before 
going to hearing on the 10th of March 1992; and 

Whereas the hearing took place on the 10th of March 1992 
and Application No. 1762 of 1991 was dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
Orders: — 

That this application be, and is hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Byrnwood Pty Ltd (Receiver and Manager Appointed). 
No. 520 of 1992. 

COMMISSIONER C.B. PARKS. 
12 May 1992. 

Order. 
WHEREAS on 22 April 1992 the applicant Union filed in 
the Commission an application seeking Further and Better 
Particulars of the respondent objection in matter No. CR 179 
of 1992; and 

Whereas having heard Ms D. Blaskett for the applicant 
Union, and Mr R. Lilburne (of counsel) for the respondent, 
in Chambers on 7 May 1992; and 

Whereas the proceeding was adjourned to allow the 
consideration of related matters at a conference No. C 276 
of 1992 called pursuant to s.44 of the Industrial Relations 
Act 1979; and 

Whereas by facsimile transmission, on 8 May 1992 the 
applicant Union forwarded a letter dated 7 May 1992 to the 
Commission which signified an intention to discontinue 
application No. 520 of 1992; 

And whereas the Commission received a signed but 
unfiled Notice of Discontinuance of Application on 11 May 
1992, which had been omitted from the facsimile transmis- 
sion on 8 May 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

P.A.W. Nominees Pty Ltd 
T/A Precision Aluminium Windows 

and 

Bryan Harris. 

No. 258 of 1992. 

COMMISSIONER A.R. BEECH. 

3 June 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas the applicant subsequently advised that it no 
longer wished to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

The Preston River Abattoir. 
No. 537 of 1992. 

COMMISSIONER G.L. FIELDING. 
18 May 1992. 

Order. 
WHEREAS an application has been made to reduce the time 
for filing answers in Application 536 of 1992 and having 
initially heard Mr T.R. Kucera on behalf of the Applicant 
and Mr R. Heaperman on behalf of the Respondent, and 
more recently having heard Mr T.R. Kucera on behalf of the 
Applicant, and there being no appearance on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the time for filing an answering statement in 
respect of Application 536 of 1992 be and is hereby 
abridged to expire 48 hours after service of this Order 
on the Respondent. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Stephen and Susan Anne Parker 

and 
Hugh Allen McTavish. 

No. 620 of 1992. 
COMMISSIONER A.R. BEECH. 

15 May 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the applicant has subsequently advised that 

it no longer wishes to proceed; 
And having heard Mr A.S. Parker on behalf of the 

Applicants and Mr M. Stevens on behalf of the Respondent; 
Now therefore, I the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd and Others. 

No. 648 of 1992. 
COMMISSIONER G.L. FIELDING. 

(IN CHAMBERS) 
3 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to shorten 
the time allowed to two new "respondents" to Application 
1313 of 1991 (the "principal application"), an application 
brought pursuant to section 29(b)(ii) of the Industrial 
Relations Act 1979, to file answering statements. The 
present application is made because at a prehearing 
conference regarding the principal application, it emerged 
that the current Respondent in that matter might not be the 
true employer. 

The present application is wholly misconceived. No 
application has been made to amend the principal applica- 
tion by joining the two new respondents. The Applicant has 
simply filed an "amended Notice of Application" listing 
three respondents instead of the existing one. Unless and 
until leave is granted to amend the principal application in 
that way, there is nothing to necessitate the shortening of the 
prescribed time for filing the additional answering state- 
ments. The question of an additional answering statement 
simply does not arise. Because the Commission is not bound 
by legal technicalities, I had given thought to inviting the 
Applicant in these proceedings to amend this application so 
as to encompass a claim for leave to amend the principal 
application, as well as for shortening the prescribed time for 
filing answering statements. However, in its current form the 
proposed amendment is quite embarrassing. It does not in 
any way identify how it is that the proposed additional 
respondents are liable for all or any of the moneys claimed. 

In the circumstances this application ought to be 
dismissed. 

Appearances: Mr K.J. Trainer on behalf of the Applicant. 
Miss C. Neck (of Counsel) on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd and Others. 

No. 648 of 1992. 
COMMISSIONER G.L. FIELDING. 

3 June 1992. 
Order. 

HAVING heard Mr K.J. Trainer on behalf of the Applicant 
and Miss C. Neck (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 651 of 1992. 
COMMISSIONER G.L. FIELDING. 

(IN CHAMBERS) 
28 May 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to shorten 
the time prescribed for filing an answering statement in 
respect of Application No. 650 of 1992. The principal 
application was made pursuant to section 29(b)(i) of the 
Industrial Relations Act 1979. As such, the time prescribed 
for filing an Answer is, by Regulation 21(3) of the Industrial 
Relations Commission Regulations 1985, seven days from 
the date of serving the application. 

The basis for this application to shorten the prescribed 
time appears from the supporting papers to be that the 
Respondent has known of the principal matter for some time 
and that the issues are substantially the same as those in 
Application No. 263 of 1992, which has been heard by the 
Commission and is awaiting determination. 

On the return date of the hearing of this application the 
Applicant, without explanation, failed to appear. In itself, 
that is sufficient to warrant the Commission dismissing the 
application. 

Moreover, as the time limit for filing an answering 
statement in the principal matter is seven days rather than 
the usual 21 days, there would need to be good reason why 
that time limit should be further reduced. Ordinarily, one 
could not reasonably expect a Respondent to file an 
answering statement much sooner than that. Indeed, the 
Respondent has appeared suggesting that it needs all of that 
time to complete the necessary formalities. 

Furthermore, the dismissal complained of was effected 
early in March but it was not until mid-May that the 
principal application was filed. It does not seem just that the 
Respondent should be made to hurry the proceedings at this 
late stage. 

Finally, if it appears to be the case, the issues in the 
principal application are substantially the same as those in 
Application No. 263 of 1992, prima facie, there is force in 
the Respondent's submissions that the principal action 
should not proceed before the parties know the outcome of 
the proceedings in Application No. 263 of 1992. If that is 
the case, the desire for expedition on the part of the 
Applicant in these proceedings is significantly undermined. 
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Appearances: No appearance on behalf of the Applicant. 
Miss S.C. Lloyd on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 651 of 1992. 

COMMISSIONER G.L. FIELDING. 
28 May 1992. 

Order. 
THERE being no appearance on behalf of the Applicant and 
Miss S.C. Lloyd on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 721 of 

1992 is to be filed in the Commission. 
No. 722 of 1992. 

COMMISSIONER C.B. PARKS. 
5 June 1992. 

Order. 
WHEREAS on 3 June 1992 a Notice of Application, No. 
722 of 1992, was filed wherein the applicant. The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch, 
seeks an order shortening the time allowed for MSS Security 
to file an Answer to Application No. 721 of 1992, made 
pursuant to section 29 (a)(ii) of the Industrial Relations Act 
1979; and 

Whereas the Commission has established that Applica- 
tion No. 721 of. 1992 seeks and order directing that the 
respondent thereto provide the applicant Union with 
"further and better particulars in Matter No. 161 of 1992 
(sic)"; and 

Whereas the expressed purpose of Application No. 722 
of 1992 is to expedite the hearing and determination of 
Application No. 721 of 1992; and 

Whereas the nature of Application No. 721 of 1992 is 
such that the date to be fixed for the hearing thereof does 
not depend upon— 

(a) the filing of an Answer thereto by the respondent 
employer, or 

(b) the expiration of any specified period to allow the 
filing of an Answer; 

And whereas the existence of Application No. 722 of 
1992 acts to delay the service of Application No. 721 of 
1992 and therefore its expeditious hearing and determina- 
tion. 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby refrain from hearing Application No. 
722 of 1992 and order and direct: 

That Application No. 722 of 1992 be and is hereby 
dismissed.' 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 723 of 

1992 is to be filed in the Commission. 
No. 724 of 1992. 

COMMISSIONER C.B. PARKS. 
5 June 1992. 

Order. 

WHEREAS on 3 June 1992 a Notice of Application, No. 
724 of 1992, was filed wherein the applicant, The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch, 
seeks an order shortening the time allowed for TNT Security 
to file an Answer to Application No. 723 of 1992, made 
pursuant to section 29 (a)(ii) of the Industrial Relations Act 
1979; and 

Whereas the Commission has established that Applica- 
tion No. 723 of 1992 seeks and order directing that the 
respondent thereto provide the applicant Union with 
"further and better particulars in Matter No. 161 of 1992 
(sic)"; and 

Whereas the expressed purpose of Application No. 724 
of 1992 is to expedite the hearing and determination of 
Application No. 723 of 1992; and 

Whereas the nature of Application No. 723 of 1992 is 
such that the date to be fixed for the hearing thereof does 
not depend upon — 

(a) the filing of an Answer thereto by the respondent 
employer, or 

(b) the expiration of any specified period to allow the 
filing of an Answer; 

And whereas the existence of Application No. 724 of 
1992 acts to delay the service of Application No. 723 of 
1992 and therefore its expeditious hearing and determina- 
tion. 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby refrain from hearing Application No. 
724 of 1992 and order and direct: 

That Application No. 724 of 1992 be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 725 of 

1992 is to be filed in the Commission. 
No. 726 of 1992. 

COMMISSIONER C.B. PARKS. 
5 June 1992. 

Order. 
WHEREAS on 3 June 1992 a Notice of Application, No. 
726 of 1992, was filed wherein the applicant, The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch, 
seeks an order shortening the time allowed for Wormalds 
Security to file an Answer to Application No. 725 of 1992, 
made pursuant to section 29 (a)(ii) of the Industrial 
Relations Act 1979; and 

Whereas the Commission has established that Applica- 
tion No. 725 of 1992 seeks and order directing that the 
respondent thereto provide the applicant Union with 
"further and better particulars in Matter No. 161 of 1992 
(sic)"; and 

Whereas the expressed purpose of Application No. 726 
of 1992 is to expedite the hearing and determination of 
Application No. 725 of 1992; and 

Whereas the nature of Application No. 725 of 1992 is 
such that the date to be fixed for the hearing thereof does 
not depend upon — 

(a) the filing of an Answer thereto by the respondent 
employer, or 

(b) the expiration of any specified period to allow the 
filing of an Answer; 

And whereas the existence of Application No. 726 of 
1992 acts to delay the service of Application No. 725 of 
1992 and therefore its expeditious hearing and determina- 
tion. 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby refrain from hearing Application No. 
726 of 1992 and order and direct: 

That Application No. 726 of 1992 be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

NOTICES— 
Appointments— 

THE INDUSTRIAL RELATIONS ACT 1979 
I, the undersigned, the Honourable David Kingsley Malcolm 
AC, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
Neville John Owen, a Judge of the Supreme Court to be an 
Acting Ordinary Member of the Western Australian Indus- 
trial Appeal Court from 1 April 1992 to 30 April 1992 or 
until the completion of the hearing and determination of any 
proceedings he may be participating in at the expiration of 
that period. 

As witness my hand this 20th day of March 1992. 
DAVID MALCOLM, 

Chief Justice of Western Australia. 

PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Raymond Arthur Russell 

and 
Commissioner, Public Service Commission. 

No. PSAB 3 of 1992. 
COMMISSIONER J.A. NEGUS. 

22 May 1992. 
Order. 

HAVING been advised by the Applicant in writing that he 
no longer wishes to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

SCHOOL TEACHERS 

TRIBUNAL— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon. Minister for Education 

and 
State School Teachers Union of W.A. (Inc.). 

No. T 4(2) of 1990. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

9 June 1992. 
Reasons for Decision. 

COMMISSIONER KENNEDY: The question for determi- 
nation in Matter No. T 4(2) of 1990 is what salary should 
be set for the position of Associate Director (Academic) in 
Government technical and further education institutions in 
Western Australia (hereinafter 'TAFE institutions'). That 
question goes to work value considerations. It was listed for 
hearing on 27 and 28 May 1992, with the parties effectively 
having notice of that in November of the previous year. 

Shortly before the hearing the parties advised the 
Commission that they would not be ready to proceed at that 
time. This advice was by way of a telephone message on 11 
May 1992 from the Applicant (hereinafter 'the Employer') 
and by way of a letter from the State School Teachers Union 
of W.A. (Inc.) (hereinafter 'the SSTU') received on 14 May 
1992. 

The terms of the letter from the SSTU include the 
following statements— 

... It is the view of the parties that neither [the 
Employer] nor the SSTU will be in a position to put 
forward a work value case at that time. This is partly 
because of delays in the advertising and filling of the 
positions, compounded by the subsequent withdrawal 
of some of the persons appointed to the new positions 
and the necessity to re-advertise these positions. 
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In addition, the new structure recently agreed to by 
the parties and currently the subject of a membership 
vote within the SSTU, is not yet in place. Both parties 
agree that any work value argument should be based 
on this new structure rather than that which currently 
exists. This being the case the parties agree that the 
matter be deferred until the Associate Directors 
(Academic) have had an opportunity to carry out their 
required duties within the new structure. 

It is envisaged that a more appropriate time would 
be either late 1992 or early 1993. 

To say that the Commission was surprised by this 
information and the request for postponement is an 
understatement. The reasons for this lie in the record of other 
proceedings in the Commission. The hearing of 27 and 28 
May 1992 actually was to be a further hearing following 
submissions and evidence in November. Interim orders 
issued then, but subject to that further hearing in six months' 
time. In the light then of the way in which Matter No. T 4(2) 
of 1990 arose and was to proceed in late May, the statements 
in the SSTU letter raised questions going to the integrity of 
the interim orders as well as the bases for the substantive 
matter. 

The interim orders issued in November were in the 
following terms — 

1. That subject to a further hearing by the Tribunal 
in Matter No. T 4(2) of 1990, the range of salary 
for the position of Associate Director (Academic) 
shall be $48,000 — 551,000 per annum with effect 
on and from the date of this Order. 

2. That the Applicant and the State School Teachers 
Union of W.A. (Inc.) shall confer with a view to 
reaching an agreement on the criteria to apply for 
a work value review to be conducted on the 
position of Associate Director (Academic) within 
four weeks of 15 November 1991. 

3. That the Applicant and the State School Teachers 
Union of W.A. (Inc.) shall report in writing to the 
Tribunal no later than the 20th day of December 
1991 the results of 2. hereof. 

4. That the Applicant and the State School Teachers 
Union of W.A. (Inc.) forthwith shall respectively 
take all such steps as are necessary and appropri- 
ate to establish the agreed selection structures for 
the position of Associate Director (Academic). 

5. That the Applicant and the State School Teachers 
Union of W.A. (Inc.) shall advise in writing to the 
Tribunal within 7 days of the 15th day of 
November 1991 the names of their respective 
nominees on the selection panel and board of 
review and the name of the Chairperson of the 
board of review. 

6. That the operative date for any increase in the 
salary range resulting from the work value review 
the subject of Matter No. T 4(2) of 1990 shall be 
on and from the dates those positions are filled. 

■ [71 WAIG 3377-8 : Emphasis Added]. 
The record shows that parts 3, 4 and 5 of the Order were 

complied with by the parties. The parties also complied with 
part 2 but did not reach any agreement within the time 
specified therein on the criteria to apply for a work value 
review. However it was made express in the reasons for 
decision which issued in November that any failure to reach 
agreement on the criteria would have no bearing on the 
further hearing which, and this too was made express in the 
reasons for decision, would take place 6 months later. 

As at the date of hearing of Matter No. T 4(2) of 1990 
on 27 May 1992 then, parts 1 and 6 of the Order of 22 
November 1991 were operative subject to determination out 
of that hearing. 

The Order of 22 November 1991 reflected the conclusions 
of the Commission (as expressed in my reasons for decision 
and endorsed by the other members of the bench) issued on 
15 November 1991 in Matter No. T 4(1) of 1990 [71 WAIG 
3374], 

The reasons included detail of the respective positions of 
the parties, reference to jurisdictional limitations and other 
matters. These do not bear repeating here. However in the 
light of the application for postponement of the hearing of 
Matter No. T 4(2) of 1990, the following comments do. 

What is before the Tribunal for determination on this 
occasion is the salary to be applied to the position of 
Associate Director (Academic). The question was 
referred to the Tribunal for arbitration by the Applicant. 
There have been extensive discussions between the 
parties on this issue (and others) over a long period. The 
SSTU did not oppose the reference being made. The 
Tribunal, having concluded that any further concilia- 
tion would be unavailing, accepted that reference for 
determination. 

[71 WAIG 3374]. 

I would see the issue of the salary range being 
determined at this time on an interim basis only. 
Further I would see it appropriate to review the salary 
range on or about 1 May 1992 on work value principles. 
To that end the evidence before the Tribunal from Mr 
Davy constitutes a valuable point of reference as to 
what role the employer envisages would apply (as 
distinct from what it is actually worth). And further, in 
the event that the review results in a determination that 
the salary range should be increased, then the operative 
date should be on and from the date the position of 
Associate Director (Academic) is first occupied. 

To facilitate an early commencement of a thorough 
review of the role I would see the parties being directed 
to confer with a view to establishing, by agreement 
within four weeks of the date of issuing of these 
reasons, the work value criteria they would see 
applying and to report on the same in writing to the 
Tribunal shortly thereafter. In the event that agreement 
is reached, and subject to the Tribunal, the parties 
should jointly carry out the review. In the event that no 
agreement is reached, then the obligation to jointly 
review should not be maintained by the Tribunal unless 
good reasons exists otherwise. The carriage of review 
would then be a matter for each party separately. But 
in any event a failure to reach agreement on the criteria 
to apply or a dispute in a process of joint review or 
otherwise should not of itself delay the Tribunal's 
further hearing on or about 1 May 1992. Indeed I hold 
the view that the Tribunal should be very cautious 
indeed about any approach at all which would have 
that prospective determination delayed at all. 

[71 WAIG 3373 at 3377 : Emphasis Added]. 
The submission by the SSTU in support of the application 

to postpone the determination of the salary for the position 
of Associate Director (Academic) can be summarised as 
follows. It says that— 

• The administration of the TAPE institutions has 
been affected by the amalgamation of two 
government departments effective on 1 January 
1992. 

• In January and February the parties had new 
discussions on issues involving the career struc- 
ture. 

• In March the executive of the SSTU endorsed a 
document arising out of these discussions (and 
agreed to by the Employer) with this endorsement 
constituting a significant development in better 
industrial relations between these parties which 
should be pursued. 

• While this agreement was before a Cabinet 
sub-committee in April, the processes of SSTU 
endorsement actually have been prolonged by the 
need to comply with that organisation's rules. 
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• The implementation of the matters arising out of 
the March document could well affect the func- 
tions of Associate Director (Academic) position. 

• The parties are now in a position to establish the 
consultative committee agreed to in December 
1991. 

• The filling of the 36 positions of Associate 
Director (Academic) was subject to appeals which 
process has been unusually prolonged. 

• Some persons filling the positions were carrying 
out duties not associated with his or her specialist 
area of study. 

• The SSTU's position remained as detailed to the 
Commission in 1991 but this was rejected then 
and the jurisdiction limitations were noted. 

The Employer's submissions in support of the postpone- 
ment largely parallelled those of the SSTU but added the 
following emphases. It says that — 

9 There had been a concentration of resources on 
other matters relevant to the career structure and 
that course had been fruitful and should be 
pursued. 

• The structure and the duties required of the 
Associate Director (Academic) had not changed 
but because of the concentration on other matters 
and the expectation that the appeal process would 
not be completed before August 1992, a proper 
review could not be carried out with any prospect 
of completion before (optimistically) early 1993. 

9 The situation is complicated because there are two 
"streams" operating because of an agreement 
between the parties not to have positions 
"spilled". 

We are not swayed by these submissions for the following 
reasons. 

The issue the subject of Matter No. T 4(2) of 1990 is 
among a range of issues the subject of recorded disputes 
between these parties for nearly two years. There have been 
agreements to discuss, protracted discussions and protracted 
conciliation proceedings. In September 1991 the Commis- 
sion, concerned at the length and strength of disputation, and 
the conclusion that further conciliation would be unavailing, 
agreed to the Employer's request that the question of the 
salary to apply to the position of Associate Director 
(Academic) should be arbitrated. That course was set in train 
by way of Matter No. T 4(1) of 1990 and was to be 
concluded by Matter No. T 4(2) of 1990. 

We consider that much of what we have heard in 
submissions in support of a postponement is either of no 
particular significance or such to justify a postponement of 
the hearing. The imminent amalgamation of the two 
government departments was known at the time of hearing 
and, indeed, at the same time as the Employer was pressing 
for urgent arbitration was expressly disposed of by the 
Employer as a factor which had any bearing. The means of 
arriving at decisions in the SSTU are a matter for it to 
resolve and cannot be now raised as a reason for 
postponement of a hearing on notice for 6 months or more. 
The length of time for the appeal process to be finalised is 
something which was anticipated by both parties prior to the 
hearing in November and it cannot be raised now as a 
justification for a postponement of the further hearing. In 
any event it is the Employer's decision to fill which is 
subject to appeal not the position itself. It is the doing of the 
job, not any confirmation of employment, that is of moment. 
If the "doing" is not occurring then any justification of the 
salary the subject of the interim order totally collapses. 

Nor are we moved by the parties' statements of a 
"breakthrough" in the way they deal with each other insofar 
as we have heard that on other occasions only to then see 

old, and even ancient issues between them, surface again. 
This comment should not be construed as a criticism of what 
the parties have been about in recent months though. That 
is a matter for them. It is to say that a prolonged rearranging 
of the agenda for arbitration as proposed here is not justified 
by such a submission given the record of these parties. 

It is the unanimous view then of the members of the bench 
that the application for a postponement of the further hearing 
to determine the work value of the position of Associate 
Director (Academic) should be rejected. 

But, notwithstanding that rejection, it is clear that neither 
party is in a position to proceed on a work value case and 
the Commission must have cognisance of not only that fact 
but also the submissions going to developments between 
them on the career structure because these have potentially 
serious ramifications for the base on which the further 
hearing was built. As such, we believe it is not appropriate 
to maintain that agenda of arbitration at all. For that reason 
the further hearing will be abandoned and Matter No. T 4(2) 
of 1990 will be disposed of by an Order discontinuing it. 

Further, and as a corollary of the foregoing the remaining 
interim orders in force (setting an interim salary range and 
a retrospective operation) will be cancelled. 

We make express however that this in no way pre-empts 
or precludes either party making application at any time 
subsequently in relation to an award variation to cover any 
position, including that of Associate Director (Academic). 
That is a matter for the parties either jointly or separately. 
And so far as any operative date of any award arising might 
be concerned, the parties could have regard for the provision 
of s.39(3) of the Act. Again, it is a matter for them. 

We are minded to make some further comments here 
which are not pertinent to the decision to reject the 
application for postponement or to dispose of Matter No. T 
4(2) of 1990 but which may be warranted by some of the 
general comments put to us on this occasion. 

With respect, the Commission did not dispose of, or any 
part of, the respective positions put by the parties in Matter 
No. T 4(1) of 1990. If a party somehow thought that the 
interim order represented concluded views on some or any 
work value considerations by the Commission, then that 
view is wrong. Out of the proceedings in November, the 
respective positions of the parties on the salary to apply to 
the position of Associate Director (Academic) stood. 
Certainly, on the basis of what evidence the Commission 
was presented with then, it was prepared to go as far as the 
lowest of the two salary ranges presented. But that is all. The 
interim order was just that pending a case. 

And, with respect, the issue of the interim order did not 
somehow render the matter of conditions other than salary 
irrelevant or constitute a finding that examining those 
conditions in the context of a salary determination was 
beyond jurisdiction. By virtue of the comments of, the 
Commission on the need for comparative analysis of 
conditions applying in "like" institutions for "like" work 
and on its intention to pursue that line of enquiry (as well 
as any other relevant lines of enquiry such as public service 
conditions as intended by the Employer and "teaching" 
conditions as asserted by the SSTU), the parties were clearly 
on notice that while the limitations imposed in this 
jurisdiction by the Act preclude determinations on condi- 
tions of employment of public sector teachers (but not 
private sector teachers) such as hours of work, annual leave 
etc., there is no preclusion on it taking these conditions into 
account in the matrix of considerations for work value 
determinations of salary rates. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon. Minister for Education 

and 
State School Teachers Union of W.A. (Inc.). 

No. T 4(2) of 1990. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

9 June 1992. 
Order. 

HAVING heard Mr R. Stratton on behalf of the Hon. 
Minister for Education and Ms P. Byrne on behalf of the 
State School Teachers Union of W.A. (Inc.), now therefore 
the Government School Teachers Tribunal pursuant to the 
powers conferred by the Industrial Relations Act 1979 
hereby orders — 

1. That the Order which issued on the 22nd day of 
November 1991 in Matter No. T 4(1) of 1990 
setting the range of salary for the position of 
Associate Director (Academic) with effect on and 
from the 22nd day of November 1991 subject to 
a further hearing be and is cancelled with effect 
on and from the 27th day of May 1992. 

2. That the Order which issued on the 22nd day of 
November 1991 in Matter No. T 4(1) of 1990 
setting the operative date for any increase in the 
salary range resulting from the work value review 
the subject of Matter No. T 4(2) of 1990 as on and 
from the date the positions of Associate Director 
(Academic) are filled be and is cancelled. 

3. That Matter No. T 4(2) of 1990 be and is deemed 
discontinued. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Chairman, Government School Teachers Tribunal. 

NOTICES— 
Union matters— 

No. 658 of 1992 
NOTICE is given of an application by the Western 
Australian Clothing and Allied Trades Industrial Union of 
Workers under the Industrial Relations Act 1979 for a new 
set of rules to be substituted for the existing rules. 

The proposed new set of substitute rules includes 
alterations to those rules which relate to a change of name 
and to the qualifications of persons for membership of the 
organisation. 

The existing and proposed rules relating to name and 
eligibility for membership are as follows: — 

Existing: 
1. Name and Office. 

The name of the Union shall be "The Western 
Australian Clothing and Allied Trades' Industrial 
Union of Workers, Perth" the registered office of 
which shall be Labor Centre, 82 Beaufort Street, Perth, 
or such place as the Committee of Management shall 
determine, at which shall be conducted the business of 
the Union. Any change in such Registered Office shall 
be duly registered. 

4. Constitution. 
(1) The Union shall consist of an unlimited number 

of workers employed, or usually employed, in or 

in connection with the Clothing Trade Industry, 
including all persons making and/or repairing, 
and/or dyeing, and/or cleaning, tailor-made gar- 
ments, ready-made garments, waterproof clothing, 
costumes, dresses, mantles, collars, shirts, pyja- 
mas, under-clothing, caps, bonnets, helmets, hats 
of every description, millinery, gloves, handker- 
chiefs, serviettes, pillow-slips, pillow-shams, 
sheets, tablecloths, lampshades, aprons, neckwear, 
embroidery, furriery, or any male or female 
articles of wearing apparel of any description, 
together with all persons manufacturing cloth, 
blankets, or rugs. Provided that no person who is 
eligible to be a member of any other industrial 
union registered pursuant to the Act, in accor- 
dance with the constitution of such union regis- 
tered on 5th March, 1935, shall be eligible for 
membership of this Union. 

(2) This Union shall also consist of members who are 
paid or full-time Officers or Officials of the Union 
or any other persons employed by the Union 
whilst so employed or elected and such members 
shall be entitled to all the benefits and privileges 
of membership and shall be regarded for all 
purposes of these rules to have been or be working 
in the industry of the Union. 

(3) No Person shall be a member (except in the 
capacity of an honorary member) who is not a 
worker within the meaning of the Act. 

Proposed: 
(1) NAME 

The name of the organisation shall be the 
"Textile, Clothing and Footwear Industrial Union 
of Western Australia". 

(3) INDUSTRY 
The industries in or in connection with which 

the Union is registered are the woollen, worsted, 
wool tops, spinning, weaving, dyeing, finishing, 
waste-breaking, flock, wadding felt and feltex, 
flax, cotton, carpets, silk and artificial silk, rayon 
and/or any vegetable or synthetic fibre or non 
woven substance, hosiery, half-hose, knitting, 
textile printing, textile furnishings, tapestry, 
braids and tassels industries and Felt Hatting 
Industry and the industry of making hats from 
materials other than felt and the boots, shoes and 
slippers industry and the Clothing Trades Industry 
including all usually employed in or in connection 
with the Clothing Trades Industry including all 
persons making and/or repairing, and/or dyeing, 
and/or cleaning, tailor-made garments, ready- 
made garments, waterproof clothing, costumes, 
dresses, mantles, collars, shirts, pyjamas, under- 
clothing, caps, bonnets, helmets, hats of every 
description, millinery, gloves, handkerchiefs, ser- 
viettes, pillow slips, pillow-shams, sheets, table- 
cloths, quilts, bed valances, bed curtains, mos- 
quito nets, towels, lampshades, umbrellas, aprons, 
neckwear, embroidery, furriery, or any male or 
female articles or wearing apparel of any descrip- 
tion, together with all persons manufacturing cloth 
blankets or rugs. 

This Union shall also consist of members who 
are paid or full time officers or officials of the 
Union or any other persons employed by the 
Union or any persons employed by the Union 
whilst so employed or elected and such members 
shall be entitled to all the benefits and privileges 
of membership and shall be regarded for all 
purposes of these rules to have been or be working 
in the industry of the Union. 

No person shall be a member except in the 
capacity of an honorary member who is not a 
worker within the meaning of the Act. 

This matter has been listed before the Full Bench on 
30 July 1992. 
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A copy of the Rules of the organisation and the proposed 
set of substitute-rules may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

T. POPE, 
Deputy Registrar. 

29 May 1992. 

No. 427 of 1992. 
NOTICE is given that The Australian Electrical, Electron- 
ics, Foundry and Engineering Union (Western Australian 
Branch) has made application for alteration for its registered 
rules pursuant to the Industrial Relations Act 1979. 

Alterations are proposed to those rules relating to the 
qualifications of persons for membership of the organisa- 
tion. 

The existing and proposed rules relating to eligibility for 
membership are as follows: — 

Existing: 
RULE 2.-CONSTITUTION. 

2.1 Membership of the Union shall be com- 
prised: 

2.1.1 Persons who are employed, or usually 
employed within the area of the State of 
Western Australia, known as the South 
West Lands Division, engaged in the 
following callings or vocations: 

Engineers, fitters, coppersmiths, turn- 
ers, water meter fitters, patternmakers, 
tool and gauge makers, scale makers 
and adjusters, safe-makers, pipe fitters, 
brass finishers (engineering and gen- 
eral), blacksmiths, shipsmiths, 
toolsmiths, gunsmiths, angle iron 
smiths, oliversmiths, blacksmiths' strik- 
ers, steam and other hammer drivers, 
spring makers, millwrights, steam and 
drop hammer forgers, furnacemen 
(forge, electric and other furnacemen), 
oxy-acetylene and electric welders and 
cutter, locksmiths, iron and steel rollers, 
electrical engineers, electrical fitters, 
electrical wiremen, electrical linesmen, 
electrical installers, electrical mechan- 
ics, automotive electricians, refrigera- 
tion and air conditioning fitters, arma- 
ture winders, electrical workers gener- 
ally, battery fitters, mechanical and 
scientific instrument makers, mechani- 
cal draughtsmen, typewriter mechanics, 
and persons employed in the servicing, 
repairing maintaining, structurally alter- 
ing and/or assembling of business ma- 
chines, motor mechanics, motor cycle 
mechanics, aircraft mechanics, cycle 
(other than motor) mechanics (including 
filers, assemblers and wheel builders, 
cycle enamellers, sprayers, liners and 
writers), machine joiners, die-sinkers, 
press toolmakers and stampers, wirenet- 
ting and link mesh workers, wire draw- 
ers, including persons (not being work- 
ers eligible for membership of either the 
Amalgamated Metal Workers' and 
Shipwrights' Union of Western Austra- 
lia by virtue of paragraphs (ii) or (iii) of 

sub-rule (a) of Rule 2 of the Rules of 
that Union or the Plumbers and Gas 
Fitters Employees Union of Australia, 
West Australian Branch, Industrial 
Union of Workers, engaged in or in 
connection with the treatment and/or 
fabrication of copper, brass, aluminium 
and other non-ferrous metals for the 
purpose of the production of wire, tubes, 
rods, bars, sheets, strip sections, angles 
and other fabricated products) tubular 
steel and iron gate and fence makers, 
galvanisers, riggers and splicers belt 
repairers and oilers, rivet heaters, ma- 
chine makers, milling machinists, plan- 
ers, slotters, borers, shapers, machine 
drillers, all workers engaged in the 
making of wrought iron and malleable 
iron pipes, dressers, electroplaters and 
polishers, grinders and tappers, bolt, nut 
and screwing machinists, lifters and 
assemblers and assistants, and all other 
machine operators and examiners of 
work prepared by the foregoing classifi- 
cations and vocations employed in the 
engineering, locomotive, ship building, 
rolling stock, aircraft, agricultural im- 
plement making and kindred trades, 
munition and iron trades, or in any other 
industry whatsoever engaged on the 
manufacturing of engineering products 
or in the maintenance of plants. 

2.1.2 Persons who are employed or usually 
employed in the State of Western 
Australia, except that portion comprised 
in the South West Lands Division, 
engaged in the following vocations: 

Engineers, coppersmiths, fitters, turn- 
ers, die-sinkers, pattern-makers, brass 
finishers (engineering and general) 
blacksmiths, shipsmiths, toolsmiths, 
gunsmiths, angle iron smiths, spring 
makers, millwrights, oxy-acetylene and 
electric welders, cycle and motor me- 
chanics, mechanical draughtsmen, mill- 
ing machinists, planers, slotters, 
shapers, borers, machine drillers, iron 
and steel rollers, grinders, and other 
machinemen, mechanics, lifters and as- 
semblers, machine makers, mechanical 
and scientific instrument makers, steam 
and drop hammer forgers, electro- 
platers, metal polishers, typewriter me- 
chanics and persons employed in the 
servicing, repairing, maintaining, struc- 
turally altering and/or assembling of 
business machines, and pipe fitters 
employed in the engineering, locomo- 
tive, shipbuilding, rolling stock, aircraft, 
agricultural implement making and kin- 
dred trades, or in any other industry 
whatsoever, engaged on the manufac- 
turing of engineering products or in the 
maintenance of plant. 

2.1.3 Persons engaged in the following trades 
or branches of the Coal Mining Indus- 
try: 

Engineers, coppersmiths, fitters, turn- 
ers, pattern-makers, brass finishers, (en- 
gineering and general) blacksmiths, 
angle iron smiths, toolsmiths, steam and 
drop hammer forgers, blacksmiths' 
strikers, steam and other hammer driv- 
ers, electrical engineers, electrical 
workers, mechanical draughtsmen, mill- 
wrights, milling machinists, planers, 
slotters, borers, shapers, machine drill- 
ers and other machine men and assis- 
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tants to the above Trades or Callings, 
engaged in the Coal Mining Industry. 

2.1.4 Persons engaged by B.P. (Fremantle) 
Limited as bunkering operators, and 
bunkering attendants. 

Provided that such persons referred to 
in this sub-rule 2.1.4 are those who by 
custom and practice would have indus- 
trial coverage under the terms of the Oil 
Bunkering B.P. (Fremantle) Limited 
Worker's Agreement No. 9 of 1979 as 
amended. 

2.1.5 Persons employed or usually employed 
in the manufacture and/or distribution of 
natural and/or fuel gas in the callings of 
gas fitters, gas meter and/or appliance 
testers, gas meter repairers, gas holder 
attendants, gas plant operators, gas 
mainlayers and assistants in the area and 
operations under the State Energy Com- 
mission Act, the Perth Gas Act and the 
Fremantle Gas and Coke Company Act. 

2.1.6 Persons employed or usually employed 
by the State Energy Commission of 
Western Australia in any calling or 
vocation mentioned in paragraph 2.1.1 
of this Rule. 

2.2 Persons employed or usually employed as 
Moulders and/or Coremakers, or apprentices 
or juniors (who when so employed) are 
engaged in any class of moulding and/or 
coremaking for the production of castings 
from molten metal of any kind, or making 
moulds (from) other materials in any indus- 
try, or branch of industry together with any 
foundry workers being moulders and/or core- 
makers, assistants, furnacemen and assis- 
tants, fettlers and grinders who are solely 
employed or are usually solely employed in 
a moulders shop or section and any cast bank 
and cast spun pipe makers moulders and/or 
coremakers and their assistants, die casters 
and smelters of scrap metals and their 
assistants. Provided always that no person 
referred to in this sub-rule 2.2 shall be 
eligible for membership by reason of any- 
thing contained in this sub-rule 2.2 merely 
because he is employed or usually employed 
in work of such kind as would had he been 
employed in such work on the first day of 
July 1961, have then qualified him for 
membership of any one of the following 
named Industrial Unions— 

Australian Railway Union of Work- 
ers, West Australian Branch. 

Federated Miscellaneous Workers' 
Union of Australia, West Australian 
Branch, Union of Workers. 

The United Furniture Trades Indus- 
trial Union of Workers, W.A. 

The Union may admit to membership any 
person who is eligible in accordance with the 
aforesaid provisions of this Rule and who 
exercises his calling or vocation or who 
resides within the State of Western Australia, 
but excluding that portion of the State 
comprised within the area bounded by a line 
drawn from the intersection of the 20th 
parallel of latitude and 125th meridian of 
longitude to the intersection of the 20th 
parallel of latitude and the 129th meridian of 
longitude then South along the 129th merid- 
ian of longitude to the intersection of that 
meridian of longitude with the 24th parallel 
of latitude; thence West along the 24th 

parallel of latitude to the intersection of that 
parallel of latitude with the 125th meridian 
of longitude; thence North along the 125th 
meridian of longitude to the intersection of 
that meridian of longitude with the 20th 
parallel of latitude. 

2.3 The Union shall also consist of an unlimited 
number of workers engaged or usually 
engaged: 

2.3.1 As electrical fitters, armature winders, 
electrical installers, automotive electri- 
cal fitters, battery fitters, cable jointers, 
electrical welders, linesmen refrigera- 
tion fitters or electrical labourers; 

2.3.2 As electricians employed in running and 
maintaining electrical plants and instal- 
lations; 

2.3.3 As electricians employed as dynamo, 
motor or switchboard attendants; 

2.3.4 On radio, television or electronic work 
as servicemen, repairers, wiremen, in- 
stallers, set testers, coil winders, techni- 
cians, operators, assemblers, cabinet 
fitters and/or radio workers, television 
workers and electronic workers gener- 
ally; 

2.3.5 All electrical workers (other than engine 
drivers) associated with the generation 
and/or distribution of electricity and 
maintenance and repair of any electrical 
motor; 

2.3.6 Without in any way limiting any of the 
foregoing shall also include all workers 
whose callings are peculiar to the 
electrical industry; 

2.3.7 PROVIDED THAT no person who is 
eligible to be a member of the State 
Electricity Commission Salaried Offi- 
cers' Union of Workers under its con- 
stitution as registered and subsisting on 
the first day of November 1956 shall be 
eligible to be admitted a member of this 
Union by reason of anything contained 
in sub-rules 2.3.1 to 2.3.6 both inclusive 
hereof; 

2.3.8 PROVIDED FURTHER that no person 
(other than a tradesman) who is eligible 
to be a member of the West Australian 
Amalgamated Society of Railway Em- 
ployees Union of Workers under its 
constitution as registered shall be eligi- 
ble to be admitted a member of this 
Union by reason of anything contained 
in sub-rules 2.3.1 to 2.3.6 both inclusive 
hereof; 

2.4 The Union shall also consist of those persons 
who were, immediately prior to the registra- 
tion of this Union, duly elected officers of the 
Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers Western Australian Branch or ap- 
pointed officers and admitted as members of 
the Electrical Trades Union of Workers of 
Australia (Western Australian Branch, 
Perth). 

2.5 Elected officers and employees of the Union 
shall be eligible for membership thereof 
except such persons who are eligible for 
membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, 
W.A. Branch as at the date of registration of 
the Union and whose major and substantial 
duties are clerical. 
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Proposed: 
RULE 2.-CONSTITUTION. 

2.1 Membership of the Union shall be com- 
prised: 

2.1.1 Persons who are employed, or usually 
employed within the area of the State of 
Western Australia, known as the South 
West Lands Division, engaged in the 
following callings or vocations: 

Engineers, fitters, coppersmiths, turn- 
ers, water meter fitters, patternmakers, 
tool and gauge makers, scale makers 
and adjusters, safe-makers, pipe fitters, 
brass finishers (engineering and gen- 
eral), blacksmiths, shipsmiths, 
toolsmiths, gunsmiths, angle iron 
smiths, oliversmiths, blacksmiths' strik- 
ers, steam and other hammer drivers, 
spring makers, millwrights, steam and 
drop hammer forgers, furnacemen 
(forge, electric and other furnacemen), 
oxy-acetylene and electric welders and 
cutter, locksmiths, iron and steel rollers, 
electrical engineers, electrical fitters, 
electrical wiremen, electrical linesmen, 
electrical installers, electrical mechan- 
ics, automotive electricians, refrigera- 
tion and air conditioning fitters, arma- 
ture winders, electrical workers gener- 
ally, battery fitters, mechanical and 
scientific instrument makers, mechani- 
cal draughtsmen, typewriter mechanics, 
tool and material storepersons and per- 
sons employed in the servicing, repair- 
ing, maintaining, structurally altering 
and/or assembling of business ma- 
chines, motor mechanics, motor cycle 
mechanics, aircraft mechanics, cycle 
(other than motor) mechanics (including 
filers, assemblers and wheel builders, 
cycle enamellers, sprayers, liners and 
writers), machine joiners, die-sinkers, 
press toolmakers and stampers, wirenet- 
ting and link mesh workers, wire draw- 
ers, including persons (not being work- 
ers eligible for membership of either the 
Amalgamated Metal Workers' and 
Shipwrights' Union of Western Austra- 
lia by virtue of paragraphs (ii) or (iii)of 
sub-rule (a) of Rule 2 of the Rules of 
that Union or the Plumbers and Gas 
Fitters Employees Union of Australia, 
West Australian Branch, Industrial 
Union of Workers, engaged in or in 
connection with the treatment and/or 
fabrication of copper, brass, aluminium 
and other non-ferrous metals for the 
purpose of the production of wire, tubes, 
rods, bars, sheets, strip sections, angles 
and other fabricated products) tubular 
steel and iron gate and fence makers, 
galvanisers, riggers and splicers, belt 
repairers and oilers, rivet heaters, ma- 
chine makers, milling machinists, plan- 
ers, slotters, borers, shapers, machine 
drillers, all workers engaged in the 
making of wrought iron and malleable 
iron pipes, dressers, electroplaters and 
polishers, grinders and tappers, bolt, nut 
and screwing machinists, lifters and 
assemblers and assistants, and all other 
machine operators and examiners of 
work prepared by the foregoing classifi- 
cations and vocations employed in the 
engineering, locomotive, ship building, 
rolling stock, aircraft, agricultural im- 
plement making and kindred trades, 
munition and iron trades, or in any other 

industry whatsoever engaged on the 
manufacturing of engineering products 
or in the maintenance of plants. 

2.1.2 Persons who are employed or usually 
employed in the State of Western 
Australia, except that portion comprised 
in the South West Lands Division, 
engaged in the following vocations: 

Engineers, coppersmiths, fitters, turn- 
ers, die-sinkers, pattern-makers, brass 
finishers (engineering and general) 
blacksmiths, shipsmiths, toolsmiths, 
gunsmiths, angle iron smiths, spring 
makers, millwrights, oxy-acetylene and 
electric welders, cycle and motor me- 
chanics, mechanical draughtsmen, mill- 
ing machinists, planers, slotters, 
shapers, borers, machine drillers, iron 
and steel rollers, grinders, and other 
machinemen, mechanics, lifters and as- 
semblers, machine makers, mechanical 
and scientific instrument makers, steam 
and drop hammer forgers, electro- 
platers, metal polishers, typewriter me- 
chanics, tool and material storepersons 
and persons employed in the servicing, 
repairing, maintaining, structurally al- 
tering and/or assembling of business 
machines, and pipe fitters employed in 
the engineering, locomotive, shipbuild- 
ing, rolling stock, aircraft, agricultural 
implement making and kindred trades, 
or in any other industry whatsoever, 
engaged on the manufacturing of engi- 
neering products or in the maintenance 
of plant. 

2.1.3 Persons engaged in the following trades 
or branches of the Coal Mining Indus- 
try: 

Engineers, coppersmiths, fitters, turn- 
ers, pattern-makers, brass finishers, (en- 
gineering and general) blacksmiths, 
angle iron smiths, toolsmiths, steam and 
drop hammer forgers, blacksmiths' 
strikers, steam and other hammer driv- 
ers, electrical engineers, electrical 
workers, mechanical draughtsmen, mill- 
wrights, milling machinists, planers, 
slotters, borers, shapers, machine drill- 
ers, tool and material storepersons and 
other men and assistants to the above 
Trades or Callings, engaged in the Coal 
Mining Industry. 

2.1.4 Persons engaged by B.P. (Fremantle) 
Limited as bunkering operators, and 
bunkering attendants. 

Provided that such persons referred to 
in this sub-rule 2.1.4 are those who by 
custom and practice would have indus- 
trial coverage under the terms of the Oil 
Bunkering B.P. (Fremantle) Limited 
Worker's Agreement No. 9 of 1979 as 
amended. 

2.1.5 Persons employed or usually employed 
in the manufacture and/or distribution of 
natural and/or fuel gas in the callings of 
gas fitters, gas meter and/or appliance 
testers, gas meter repairers, gas holder 
attendants, gas plant operators, tool and 
material storepersons, gas mainlayers 
and assistants in the area and operations 
under the State Energy Commission 
Act, the Perth Gas Act and the Fre- 
mantle Gas and Coke Company Act. 

2.1.6 Persons employed or usually employed 
by the State Energy Commission of 
Western Australia in any calling or 
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vocation mentioned in paragraph 2.1.1 
of this Rule. 

2.2 Persons employed or usually employed as 
Moulders and/or Coremakers, or apprentices 
or juniors (who when so employed) are 
engaged in any class of moulding and/or 
coremaking for the production of castings 
from molten metal of any kind, or making 
moulds (from) other materials in any indus- 
try, or branch of industry together with any 
foundry workers being moulders and/or core- 
makers, assistants, furnacemen and assis- 
tants, tool and material storepersons, fettlers 
and grinders who are solely employed or are 
usually solely employed in a moulders shop 
or section and any cast bank and cast spun 
pipe makers moulders and/or coremakers and 
their assistants, die casters and smelters of 
scrap metals and their assistants. Provided 
always that no person referred to in this 
sub-rule 2.2 shall be eligible for membership 
by any reason of anything contained in this 
sub-rule 2.2 merely because he is employed 
or usually employed in work of such kind as 
would had he been employed in such work 
on the first day of July 1961, have then 
qualified him for membership of any one of 
the following named Industrial Unions — 

Australian Railway Union of Workers, 
West Australian Branch. 

Federated Miscellaneous Workers' Union 
of Australia, West Australian Branch, Union 
of Workers. 

The United Furniture Trades Industrial 
Union of Workers, W.A. 

The Union may admit to membership any 
person who is eligible in accordance with the 
aforesaid provisions of this Rule and who exer- 
cises his calling or vocation or who resides within 
the State of Western Australia, but excluding that 
portion of the State comprised within the area 
bounded by a line drawn from the intersection of 
the 20th parallel of latitude and 125th meridian of 
longitude to the intersection of the 20th parallel 
of latitude and the 129th meridian of longitude 
then South along the 129th meridian of longitude 
to the intersection of that meridian of longitude 
with the 24th parallel of latitude; thence West 
along the 24th parallel of latitude to the intersec- 
tion of that parallel of latitude with the 125th 
meridian of longitude; thence North along the 
125th meridian of longitude to the intersection of 
that meridian of longitude with the 20th parallel 
of latitude. 
2.3 The Union shall also consist of an unlimited 

number of workers engaged or usually 
engaged: 

2.3.1 As electrical fitters, armature winders, 
electrical installers, automotive electri- 
cal fitters, battery fitters, cable jointers, 
electrical welders, linesmen refrigera- 
tion fitters or electrical labourers; 

2.3.2 As electricians employed in running and 
maintaining electrical plants and instal- 
lations; 

2.3.3 As electricians employed as dynamo, 
motor or switchboard attendants; 

2.3.4 On radio, television or electronic work 
as servicemen, repairers, wiremen, in- 

stallers, set testers, coil winders, techni- 
cians, operators, assemblers, cabinet 
fitters and/or radio workers, television 
workers and electronic workers gener- 
ally; 

2.3.5 All electrical workers (other than engine 
drivers) associated with the generation 
and/or distribution of electricity and 
maintenance and repair of any electrical 
motor; 

2.3.6 Without in any way limiting any of the 
foregoing shall also include all workers 
whose callings are peculiar to the 
electrical industry; 

2.3.7 PROVIDED That no person who is 
eligible to be a member of the State 
Electricity Commission Salaried Offi- 
cers' Union of Workers under its con- 
stitution as registered and subsisting on 
the first day of November 1956 shall be 
eligible to be admitted a member of this 
Union by reason of anything contained 
in sub-rules 2.3.1 to 2.3.6 both inclusive 
hereof; 

2.3.8 PROVIDED FURTHER that no person 
(other than a tradesman) who is eligible 
to be a member of the West Australian 
Amalgamated Society of Railway Em- 
ployees Union of Workers under its 
constitution as registered shall be eligi- 
ble to be admitted a member of this 
Union by reason of anything contained 
in sub-rules 2.3.1 to 2.3.6 both inclusive 
hereof; 

2.4 The Union shall also consist of those persons 
who were, immediately prior to the registra- 
tion of this Union, duly elected officers of the 
Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers Western Australian Branch or ap- 
pointed officers and admitted as members of 
the Electrical Trades Union of Workers of 
Australia (Western Australian Branch, 
Perth). 

2.5 Elected officers and employees of the Union 
shall be eligible for membership thereof 
except such persons who are eligible for 
membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, 
W.A. Branch as at the date of registration of 
the Union and whose major and substantial 
duties are clerical. 

This matter has been listed before the Full Bench on 
10 August 1992. 

A copy of the Application and the Rules of the 
organisation may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

P.L. W1SHART, 
A/Deputy Registrar. 




