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JUDGMENT OF THE COURT 
This is an appeal from a decision of the full bench of the 

Industrial Relations Commission which upheld an order by 
the Commission at first instance directing the appellant to 
re-employ one of its workers and giving consequential relief. 

The matter has had a chequered history. Ms Sutton was 
employed by the appellant as an engineering stores clerk in 
a part-time capacity between August 1983 until 1 September 
1989. On 31 August two storemen who were also employed 
by the appellant in the same building, refused to work with 
Ms Sutton. They in fact "withdrew their labour". This 
caused the appellant's management to enquire into their 
complaints concerning Ms Sutton. The resident manager 
spoke to them and others and on 1 September 1989 he had 
a discussion with Ms Sutton in which it was discussed that 
it would be better for all concerned if she ceased 
employment with the appellant. In the result, after some 
negotiations, Ms Sutton resigned as of 1 September and 
accepted three months' pay in lieu of notice. 
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On 8 September the respondent Union, of which Ms 
Sutton was a member, made application under s 44 of the 
Industrial Relations Act ("the Act") for a conference. The 
grounds on which the application was made are set out in 
the schedule to that application and after noting that Ms 
Sutlon's employment was terminated on 1 September 1989 
and she was paid three months' pay in lieu of notice, the 
application stated: 

"Reason for 
termination Was told she had put a union member 

offside and that it would be in her best 
interests to resign. If she didn't resign she 
would be taken off site with nothing. 

Brief circumstances surrounding dismissal: 
Ms. Sutton believes her services were abruptly 

terminated for no logical reason and that her termina- 
tion was unfair. 

Union's claim: 
1. The Union seeks a declaration from the 

Commission that Ms. Sutton was unfairly 
dismissed by the employer on September 1st, 
1989. 

2. The Union seeks an Order for the re- 
employment without loss of entitlements in 
favour of Ms. Sutton. 

3. The Union seeks an Order directing the 
payment of lost entitlements to Ms. Sutton 
from the date of termination to date of 
re-employment, if ordered. 

Grounds & Reason for this application: 
1. The Commission has jurisdiction. 
2. Ms. Laraine Sutton was unfairly dismissed 

by the employer on September 1st 1989. 
3. The Union has endeavoured to pursue the 

matter with the company but they are not 
prepared at this stage to reinstate Ms. Sutton. 

4. Such other grounds and reasons as may be 
put before the Commission at the time of 
hearing." 

When the matter came on for hearing before the 
Commissioner at first instance, the Commissioner found 
that Ms Sutton's services were terminated by "mutual 
agreement after negotiation". The present respondent 
successfully appealed against that finding and the full bench 
of the Industrial Relations Commission concluded that the 
termination "fitted the principles of constructive dismissal" 
and the matter was remitted back to the Commission to 
determine whether the "dismissal" was unfair. After a 
further hearing the Commissioner at first instance ordered 
that the appellant re-employ Ms Sutton and made conse- 
quential orders in relation to payment of her wages whilst 
she remained unemployed. 

The appellant appealed against that decision to the full 
bench of the Industrial Relations Commission, which appeal 
was rejected and the matter now comes before this Court by 
way of appeal from the full bench's decision. 

Ms Sutton's contract of employment is contained in 
letters dated 9 August 1983, as amended from time to time 
by subsequent letters. The original letter of 9 August 1983 
provided for termination as follows: "Two weeks notice 
will be required by either party to terminate employment". 
The latest letter dated 25 August 1987 gave new hours of 
work, salary and other contractual entitlements but did not 
make any mention of the provisions for termination. It was 
at one stage argued that as the final contract did not contain 
the earlier termination provision, or any provisions, then the 
common law applied. That suggestion has now been 
abandoned, (properly, in our view, because the two weeks 
notice provisions are impliedly included in the contract as 
varied). It was then canvassed by the appellant during the 
hearing that Ms Sutton's termination was contractual in the 
sense that payment of more than the requisite two weeks 
wages in lieu of notice was compliance with the contractual 
term. It was also canvassed that the termination in 
accordance with the terms of the contract could not be a 

"dismissal", constructive or otherwise, for the purposes of 
invoking the provisions of s 29(b) of the Act which was 
relied upon by the respondent as giving rise to the industrial 
matter in issue. 

The grounds of appeal are: 
"1. The Full Bench erred in law in: 

(a) holding that the dismissal of the employee, 
Ms L Sutton was based, by the appellant, on 
misconduct sufficient to justify the termina- 
tion of her contract of employment when, as 
found by the Commission at first instance, 
the appellant had not sought to summarily 
dismiss the said employee on the grounds of 
conduct warranting summary dismissal; 

(b) applying the wrong principle to the determi- 
nation of the matters under appeal, namely, 
whether there was sufficient misconduct on 
the part of the employee to justify summary 
dismissal when the issue to be determined 
was whether, given the overall unsatisfactory 
conduct on the part of the employee and 
counselling in relation thereto, the termina- 
tion of the contract together with the payment 
of 3 months wages in lieu of notice was, in 
all respects, unfair; 

(c) upholding the conclusion of the Commission 
at first instance that the appellant had failed 
to 'discharge the evidentiary onus' to 'estab- 
lish' any misconduct on the part of Ms Sutton 
when there was no such onus on the appellant 
and the decision of the Commission at first 
instance was in error. 

2. The Full Bench in reviewing the discretionary 
decision of the Commission at first instance erred 
in failing to hear and determine the appeal 
according to its obligations under section 49 of the 
Act, namely, to determine whether there was error 
warranting intervention but instead: 

(a) reviewed the evidence as if the appeal was by 
way of rehearing; 

(b) substituted its own views without determin- 
ing any error on the part of the Commission 
at first instance; 

(c) misapplied the facts or dealt with them 
selectively; 

(d) drew conclusions on the facts which took into 
account 'material factors' (listed in its rea- 
sons for decision) which were not supported 
on the evidence. 

3. The Full Bench (and the Commission at first 
instance) in holding that the dismissal of Ms 
Sutton was unfair erred as a matter of law by 
failing to have regard, or sufficient regard, for the 
evidence which: 

(a) did not establish that the dismissal of Ms 
Sutton arose from a failure on the part of the 
appellant to consider her denials about her 
unsatisfactory conduct; 

(b) established that on the day of her dismissal 
the appellant in fact afforded Ms Sutton an 
adequate opportunity to comment on the 
issues raised with her and chose, having 
made other inquiries, not to accept Ms 
Sutton's responses. 

4. The Full Bench erred in law in: 
(a) failing to deal with, or adequately deal with, 

the ground of appeal before it, namely, that 
the Commission at first instance: 

(i) had applied the wrong test or principle 
to consideration of the question of 
reinstatement; 

(ii) had failed to refer to or take into account 
relevant information in considering 
whether the employee should be rein- 
stated; 
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(b) substituting its own views on the desirability 
of reinstatement without regard for all the 
circumstances relevant to that determina- 
tion." 

We return to the facts leading up to the giving by Ms 
Sutton of her letter of resignation. Ms Sutton did not 
apparently enjoy a happy relationship with others who 
worked near or with her and she had been spoken to in this 
regard by her employers in the past. Whether or not this is 
to be attributed to her or to the others need not be considered. 
There is in fact a suggestion that one of the storemen 
concerned had, on several occasions in the past, withdrawn 
his labour for various reasons. Relevant to the present 
matter, Ms Sutton did not enjoy an harmonious relationship 
with the two storemen who worked in a different area of the 
same building. Matters of complaint by the storemen were 
that they wanted a new door installed to give them more 
ready access to the office and records. This was agreed but 
Ms Sutton, it was said, had been instrumental in relocating 
it to a position said to be less convenient to the storemen 
without any input from them. There were other disputes. Ms 
Sutton, it was said, turned off the intercom system, making 
it difficult to get ready communications with the office. The 
final problem which triggered the storemen withdrawing 
their labour was said to be that medical supplies ordered a 
week earlier, had been retained in the office of Ms Sutton 
instead of being forwarded to the store. The two storemen 
took strike action, evidently in an attempt to get manage- 
ment to investigate their complaints promptly. There had 
also been a complaint that when Ms Sutton had recently 
been on leave, and contrary to the employer's instructions, 
she had directed Ms Basil who was a clerk in the office, not 
to undertake any of her work if no temporary replacement 
had been found. After various discussions between Mr 
Willsmer, the engineer superintendent for the appellant, and 
the two storemen and Ms Basil, Mr Willsmer reported to the 
General Manager, Mr Thomas, and together they met with 
the storemen and their Union representative in an endeavour 
to avert an escalation of the storemen's strike. Mr Thomas 
said in evidence that after this he and Willsmere would meet 
with Ms Sutton to: 

"(S)ee if she had anything to contribute to the recent 
couple of days' occurrences, if she could add more light 
to what was occurring and why it was occurring and 
if she couldn't I would then have to suggest there was 
a parting of the ways because of the repeated problems 
we had been having." 

They said that they put the various complaints mentioned 
above to Ms Sutton, including the complaint that she had 
directed Ms Basil not to do her work if a replacement was 
not put in during her absence on leave and it was said that 
she did not deny this. Ms Sutton said in evidence that she 
did not recollect being accused by Mr Thomas of directing 
Ms Basil not to do her work and she denied that she had 
given that instruction to Ms Basil. She said that when she 
went to speak to the two officers she knew that she was faced 
with a fail accompli, one way or another her services were 
to be terminated, and she was therefore given little 
opportunity to explain or, where necessary, defend herself. 
She did, however, negotiate a three months wage payment 
and some other benefits in lieu of notice and tendered her 
resignation. 

The Commissioner discussed the contractual terms and 
the negotiated terms of her resignation and said "I am not 
convinced that the absence of notice per se should be viewed 
as unfair". This in the context of the contractual term that 
termination could be on two weeks notice by either side and 
also in the context that the contract did not provide for 
termination in lieu of notice but was evidently replaced by 
the greater than contractual entitlement for three months pay 
and the other benefits. 

Counsel for the appellant relies heavily on this finding 
and says that it is wholly in conflict with subsequent 
findings made by the Commissioner. We will return to this 
but, in the light of the Full Bench's earlier decision that this 
was a constructive dismissal, the Commissioner then 
proceeded to deal with the application on the basis that there 
was a summary constructive dismissal and that the onus was 

therefore on the appellant to establish misconduct on the part 
of Ms Sutton to justify such a dismissal. 

That, unfortunately, must bring us back to the Full 
Bench's earlier finding on the first appeal, that this was a 
constructive dismissal. The Full Bench reached that conclu- 
sion, which is reported (1990) 70 WAIG 2553 where they 
said at 2555: 

"(1) The existence of a threat which could cause the 
employee to resign amounts to constructive 
dismissal. 

(2) The fact that an act of resignation subsumed the 
act of dismissal does not alter the essential 
character of the transactions between the parties. 

(3) If the employee terminates the contract by reason 
of the employer's conduct he is constructively 
dismissed. [See Western Excavating (EEC) Ltd v. 
Sharp (1978) 1 ALL ER 713.]" 

Having said that, the Full Bench then remitted the matter 
to the Commission for further hearing and determination, in 
particular, "to determine whether the dismissal was unfair". 

We have difficulty with both the reasons and the 
subsequent order. 

The authority relied upon by the Full Bench of Western 
Excavating (EEC) Ltd v. Sharp reported also [1978] QB 761 
was a decision of the Court of Appeal which had been called 
upon to consider certain provisions under the Trade Union 
and Labour Relations Act of 1974 (UK) which made 
provision for relief where a dismissal was unfair. Lord 
Denning MR, with whom the other members of the court 
agreed, considered the relevant provisions of the Act which 
defined "dismissal" in terms which had been spoken of as 
"constructive dismissal" and the learned Master of the 
Rolls dealt with the common law position and he said at 769: 

"If the employer is guilty of conduct which is a 
significant breach going to the root of the contract of 
employment or which shows that the employer no 
longer intends to be bound by one or more of the 
essential terms of the contract, then the employee is 
entitled to treat himself as discharged from any further 
performance. If he does so then he terminates the 
contract by reason of the employer's conduct. He is 
constructively dismissed. The employee is entitled in 
those circumstances to leave at the instant without 
giving any notice at all or alternatively he may give 
notice and say he is leaving at the end of the notice. 
But the conduct must in either case be sufficiently 
serious to entitle him to leave at once. Moreover, he 
must make up his mind soon after the conduct of which 
he complains; for, if he continues for any length of time 
without leaving, he will lose his right to treat himself 
as discharged. He will be regarded as having elected 
to affirm the contract." 

If that be the correct test, it is difficult to envisage 
circumstances where the employer's conduct which must be 
a breach going to the root of the contract to justify its 
acceptance by the employee, could ever be said to be other 
than an unfair dismissal. Notwithstanding this, the Commis- 
sioner, when the matter was returned to him, still held that 
the absence of notice was not unfair. And then notwithstand- 
ing that finding the Commissioner found that the "dismissal 
was summary" and then said that the onus was on the 
appellant to establish misconduct to justify such summary 
dismissal. The case was then resolved by the Commissioner 
on the basis that the appellant had not established 
misconduct to justify summary dismissal and he ordered 
reinstatement. 

That, with great respect, is an extraordinary result and it 
has its beginnings with the earlier order of the Full Bench 
finding a "constructive dismissal" and then sending it back 
to ascertain whether it was unfair. 

It is even more extraordinary because the employer had 
never set out to establish that the respondent had been guilty 
of misconduct. The employer was faced with personality 
problems between employees who were members of 
different unions. It's officers reached the conclusion that 
these could not be allowed to continue. From the enquiries 
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these officers made of the storemen and Ms Basil, they 
reached the conclusion that it would be better if Ms Sutton's 
employment was terminated. They discussed all of the 
complaints with Ms Sutton, including the complaint that she 
had told Ms Basil not to do her work. Further, in her 
evidence she said that she could not remember whether she 
denied this at the time, albeit that she denied it when the 
matter was litigated. 

This latter circumstance seemed to play a significant part 
in the reasons of the Commissioner and, on appeal, the 
reasons of the Full Bench. The Commissioner said: 

"Ms Basil worked in very close association with Ms 
Sutton, she is said to have directly experienced the non 
co-operative and non-communicative attitude of Ms 
Sutton and it is on her word that Mr Willsmer believed 
that Ms Sutton was guilty of countermanding his 
instructions, yet she was not called to give testimony 
thereto. In the absence of that testimony the Commis- 
sion has no reason to disbelieve the evidence of Ms 
Sutton. I am satisfied that the respondent has failed to 
discharge the evidentiary onus to establish any miscon- 
duct on the part of Ms Sutton and therefore the 
dismissal was unfair. If however I am wrong and the 
unusual circumstances of her dismissal should not be 
considered as summary in nature I am equally 
convinced that the action of the employer remains 
unfair." 

With respect, there are several fallacies in that reasoning. 
Ms Sutton had not denied this when questioned by Willsmer. 
She in fact negotiated a favourable termination package. 
There was no obligation or reason for the employer to call 
Ms Basil to give evidence. It did not summarily dismiss Ms 
Sutton. It did not dismiss her for misconduct. It never set 
out to say that it had. 

When the matters went again on appeal the Full Bench 
then, with respect, fell into the same error. They said: 

"It is also clear that the dismissal was a summary 
dismissal based on misconduct, even though there 
might have been an attempt to take the 'sting' out of 
it afterwards by a payment of three months in lieu of 
notice. She was off the premises immediately, almost, 
and the basis was allegations of misconduct." 

There was never an allegation of misconduct. The officers 
of the appellant simply gave evidence of the conflict 
between the storemen and Ms Sutton and the Basil incident 
came out in that. 

The Full Bench referred to several "material factors" 
including para 1: 

"1. Ms Glenys Basil was not called when one would 
have expected her to be called. What she said 
came through Mr Crompton, and what she and Mr 
Crompton had said to Mr Willsmer and Mr 
Thomas." 

and concluded: 
"For those reasons and for reasons also expressed 

by the Commission, which we do not outline exhaus- 
tively, there was sufficient evidence to establish, as a 
matter of fact, on the balance of probabilities, that there 
was no misconduct sufficient to justify termination of 
the contract." 

Unfortunately, this case has been bedevilled by the Full 
Bench's decision that this was a "constructive dismissal". 
It was not. To be a constructive dismissal the employer had 
to be "guilty of conduct which is a significant breach going 
to the root of the contract" which entitles the employee to 
accept the breach and leave. That did not happen. 

The error into which both the Commission and the Full 
Bench fell can be seen in terms of the onus of proof. At the 
end of the discussion between Mr Thomas, Mr Willsmere 
and Ms Sutton, the appellant would have been entitled, as 
a matter of contract, to terminate the services of Ms Sutton 
by giving her two weeks notice. Counsel for the respondent 
conceded that had the appellant acted in this way, the onus 
would have been on Ms Sutton to establish that the dismissal 
was unfair. In our opinion this concession was properly 
made: see Shire of Esperance v. Mouritz (1991) 71 WAIG 

891 per Kennedy J at 895. The only difference between the 
hypothetical situation which we have outlined and what 
actually happened is that at the end of the discussion the 
appellant agreed to resign and agreed to accept benefits 
which were much greater than her express contractual 
entitlements. As a result of categorising the circumstances 
as a "constructive dismissal" the Full Bench and the 
Commission have erroneously focussed attention away from 
the fairness or unfairness of the employer's actions and on 
to an enquiry whether the employee was guilty of 
misconduct sufficient to justify summary dismissal. 

In so doing, the Commission and the Full Bench have 
reversed the onus of proof and placed it on the employer. 
Just why the negotiation of a payment in lieu of notice rather 
than the giving of notice should have this consequence is not 
immediately apparent to us. 

The Commissioner's finding was that the failure to give 
notice was not of itself unfair in all of the circumstances. 
This avoids any suggestion of duress. There is, with respect, 
no adequate compilation of the factors other than the 
absence of notice which are said to render the dismissal 
unfair. 

This finding makes it unnecessary for us to consider the 
alternative submission advanced by counsel for the appel- 
lant based on Leech v. Preston Borough Council (1985) ICR 
192, namely that the proper construction of what happened 
is a termination to take effect at the expiration of the period 
the subject of the payment in lieu of notice rather than a 
termination effective immediately and therefore of a 
summary nature. 

We would uphold grounds 1(a), (b) and (c) and allow the 
appeal. 

The Commission's finding that the absence of notice, not 
unfair in the circumstances, makes it unnecessary to send the 
matter back. It is sufficient to set aside the orders of the Full 
Bench and the Commissioner. In the circumstances, it is 
unnecessary to consider the other grounds of appeal. In 
saying that, we should not be thought to accept the way in 
which the Commissioner or the Full Bench dealt with the 
question of re-employment. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 12 of 1991. 

In the matter of an appeal numbered 12 of 1991, against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in matter Numbered 291 
of 1991 dated 29th day of August 1991. 

BETWEEN 
CARGILL AUSTRALIA LIMITED, LESLIE SALT 

DIVISION, Appellant 
and 

THE FEDERATED CLERKS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS, WA BRANCH, 

Respondent. 
BEFORE: 

MR JUSTICE ROWLAND (ACTING PRESIDENT). 
MR JUSTICE WALLWORK. 

MR JUSTICE OWEN. 
Uth June 1992. 

Order. 
HAVING heard Mr H J Dixon (of Counsel) for the 
Appellant, and having heard Mr S R Edwards (of Counsel) 
for the Respondent, the Court doth order that the Appeal be 
allowed, the order of the Full Bench be set aside, the order 
of the Commissioner at first instance be set aside, there be 
liberty to apply for further orders. 

J.G. CARRIGG, 
Clerk of the Court. 
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IN THE WESTERN AUSTRALIAN 
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Delivered: 3 June 1992. 
CORAM: ROWLAND J (ACTING PRESIDENT), 

WALSH & WALLWORK JJ. 
No. 27 of 1991. 

BETWEEN: 
AUSTRALIAN GLASS MANUFACTURING 

CO PTY LTD AND OTHERS, Appellants 
and 

TRANSPORT WORKERS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 28 of 1991. 
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CSR LTD T/as THE READYMIX GROUP, Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 29 of 1991. 

BETWEEN: 
DAVID GRAY & CO PTY LTD, Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 30 of 1991. 

BETWEEN: 
JASON INDUSTRIES LIMITED, Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH, Respondent. 
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Industrial Union of Workers (1932) 13 WAIG 27 

The Queen v. Drinkwater; Ex parte Heffernan (1972) 127 

ROWLAND J 
The respondent has conceded that these appeals be 

allowed. Each is an appeal from a decision of the Full Bench 
where it held that it lacked jurisdiction to consider an appeal 

lodged by the various appellants on the basis that the appeals 
had not been instituted in a proper way in that they had been 
instituted by an agent. There is power in the Industrial 
Relations Commission Regulations 1985 under reg 88 for 
a person to be recognised as an agent for a partv and under 
reg 88(2): 

"A person may, in writing filed in the Commission, 
give to any other person or any member of a class of 
persons a continuing authorization to act or appear for 
him, or to act and appear for him, in all matters in the 
Commission." 

In fact in this case the various appellants had authorised 
an agent to act and appear. When the matter came before the 
Full Bench there was evidently a suggestion that reg 88 was 
without power and the argument, as is contained in the 
reasons for judgment, seems to be based on the fact that no 
power was to be found within s 31 of the Industrial Relations 
Act 1979 which deals with representation of parties to 
proceedings and that seemed to loom large in the reasons 
of the Full Bench. 

Section 113 is the regulation-making power and in my 
view it gives power to make the regulation that was in 
dispute. Although the Full Bench did mention this regula- 
tion-making power in s 113, they apparently had very little 
regard to the matters therein contained. 

There is, however, a more basic matter involved than that 
and that is that the appellants before us suggest that as the 
Full Bench is not a superior court of record and therefore 
has no inherent jurisdiction it has no power to declare void 
its own regulations. That is a submission with which I agree. 
It was held by Brinsden and Kennedy JJ with whom Olney 
J agreed in Robe River Iron Associates v. The Federated 
Engine Drivers' and Firemens' Union of Workers of 
Western Australia (1987) 67 WAIG 315 at 317 by Brinsden 
J that the Commission does not exercise inherent jurisdic- 
tion and there can be no question about that. It has power, 
of course, to make its regulations and those regulations were 
made and no doubt it has power to vary those regulations, 
but it has no power to declare such regulations invalid. 

These short reasons are sufficient to dispose of this matter 
where the respondent has conceded that the appeal must 
succeed. That is a proper concession. I would allow the 
appeal. 
WALSH J 

I agree and have nothing to add. 
WALLWORK J 

I agree with Rowland J and in particular would draw 
attention to s 113(e) which, in my opinion, contains the 
necessary power. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal Nos. 27, 28, 29, 30 of 1991. 
IN THE MATTER OF appeals numbered 27, 28, 29 and 30 
of 1991, against the decision of the Full Bench of the 
Western Australian Industrial Relations Commission in 
matter Number 922 of 1991 dated 28th day of November 
1991. 

BETWEEN 

No. 27 of 1991. 
AUSTRALIAN GLASS MANUFACTURING 

CO PTY LTD AND OTHERS, Appellants. 

and 

AUSTRALIAN WORKERS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 28 of 1991. 
CSR LTD T/as THE READYMIX GROUP, Appellant, 

and 
AUSTRALIAN WORKERS' UNION OF AUSTRALIA 

INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 29 of 1991. 
DAVID GRAY & CO PTY LTD, Appellant. 

AUSTRALIAN WORKERS' UNION OF AUSTRALIA 
INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH, Respondent. 

No. 30 of 1991. 
JASON INDUSTRIES LIMITED, Appellant. 

INDUSTRIAL APPEAL COURT— 
Appeals against decision of 

m m i ^ss i ^)n 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. 416 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

15 June 1992. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 15th day of June 1992 and the 
appellant having by letter dated the 11th day of June 1992 
sought leave to have the matter adjourned to enable the 
appeal to be discontinued by consent, and the respondent 
having consented in writing on the 11th day June 1992 to 
the adjournment, and both parties having consented in 
writing to waive their rights to speak to the Minutes of 
Proposed Order in accordance with s.35(4) of the Industrial 
Relations Act 1979 (as amended), and the said letter having 
been filed herein, it is this day, the 15th day of June 1992, 
ordered by consent that appeal No 416 of 1992 be adjourned 
sine die to enable the appeal to be discontinued by consent. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

AUSTRALIAN WORKERS' UNION OF AUSTRALIA 
INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH, Respondent. 
BEFORE: 

MR JUSTICE ROWLAND (ACTING PRESIDENT). 
MR JUSTICE WALSH. 

MR JUSTICE WALLWORK. 

3 June 1992. 

HAVING heard Mr H J Dixon (of Counsel) for the 
Appellants, in each appeal, and having heard Mr M D 
Cuomo (of Counsel) for the Respondents in each appeal, 
THE COURT DOTH ORDER THAT Appeal Nos. 27, 28, 
29 and 30 of 1991 be upheld, the decision of the Full bench 
given on 28th November 1991 be quashed and each of the 
matters be remitted to the Full Bench for further hearing and 
determination according to law. 

J.G. CARRIGG, 
[L.S.l Clerk of the Court. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Confederation of Western Australian Industry (Inc) 

and 
Australian Federation of Construction Contractors 

(Western Australia). 
Industrial Association of Employers and Building Trades 

Association of Unions of Western Australia 
(Association of Workers). 

No. 1582 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER J F GREGOR. 
19 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal brought under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision of the 
Commission at first instance, in the form of an order, dated 
17 September 1991 (see page 15 of the appeal book 
(hereinafter referred to as "AB")), which, formal parts 
omitted, reads as follows:— 

"That the Agreement between the parties known as the 
A.F.C.C.—B.T.A. Site Allowance Agreement (Build- 
ing Industry) as set out in the Schedule attached hereto 
is hereby registered as an Industrial Agreement with 
effect on and from the date hereof." 
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It is, we think, necessary to set out the schedule to the 
order, which is in fact "the agreement", in full, so that it 
might be understood. We reproduce it as it appears at pages 
17-20 (AB):- 

"1. This Agreement shall apply to construction work 
undertaken by principal contractors party to this 
Agreement in the commercial/industrial sector of 
the building industry in the state of Western 
Australia within a 50km radius of the Perth 
General Post Office. 

2. This Agreement provides for a site allowance to 
be paid to employees engaged on a particular 
building project, and for such site allowance to be 
paid in addition to the wage rates and allowances 
prescribed by the relevant building construction 
awards as nominated in schedule 'B' and that the 
quantum of that allowance to be as determined by 
this Agreement. 

3. The site allowance payable under this Agreement 
is to be paid at a flat rate per hour for all hours 
worked to compensate for all special factors/ 
disabilities on the project and in lieu of all award 
special rates, with the exception of rates relating 
to the lifting of heavy blocks, cleaning down 
brickwork and the use of explosive powered tools 
which will be payable to an employee when he/she 
encounters that particular disability. 

4. Site Allowances 
At the commencement of a project the particular 
site allowance to apply shall be determined in 
accordance with the following: 

4.1 Projects located in Perth C.B.D. (as defined) 

New Work 
Project Contractual Value 

J- 
Up to $300,000 
Above $300,000 to $2m 
Above $2m to $4m 
Over $4m 

Renovations, Restorations and/or 
Refurbishment Work 
Project Contractual Value 

I 
Up to $300,000 
Above $300,000 to $2m 
Above $2m to $4m 
Over $4m 

Site 
Allowance 

NIL 
$1.60 
$1.90 
$2.40 

Site 
Allowance 

NIL 
$1.40 
$1.60 
$2.05 

4.2 Projects located within West Perth (as de- 
fined) 
New Work 
Project Contractual Value Site 

Allowance 
Up to $300,000 NIL 
Above $300,000 to $2m $1.40 
Above $2m to $4m $1.60 
Over $4m $2.05 

Renovations, Restorations and/or 
Refurbishment Work 
Project Contractual Value Site 

Allowance 
Up to $300,000 NIL 
Above $300,000 to $2m $1.30 
Above $2m to $4m $1.50 
Over $4m $1.75 
The site allowance on projects which are a 
combination of new and renovation work 
shall be governed by the majority of work 
involved. For example, where the majority of 
work is new work, then the site allowance 
appropriate to new work shall be paid for all 
employees on the project. 

4.3 Projects within 50kms radius of Perth GPO 
but not including the C.B.D. or West Perth 
(as defined) 
Project Contractual Value Site 

Allowance 
Up to $lm NIL 
Above $lm to $2m $1.10 
Above $2m to $5.4m $1.30 
Above $5.4m to $ 10.8m $1.55 
Above $10.8m to $21.7m $1.75 
Above $21.7m to S54.2m $2.00 
Above $54.2m $2.10 
"C.B.D."— Central Business District shall 
mean the area bounded by the Swan River 
South, Swan River East to Nile Street 
running into Wittenoom Street, Hill Street to 
Royal Street, Royal Street to Lord Street, 
Lord Street to Newcastle Street, along 
Newcastle Street to the Freeway, the Free- 
way South to the Perth-Fremantle railway 
line, along the Perth-Fremantle railway line 
to Dyer Street, Dyer Street through to 
Havelock Street, Havelock Street to Kings 
Park Road, Kings Park Road to Fraser 
Avenue, Fraser Avenue projected through to 
the Swan River (refer to attached map 1). 
"West Perth" —shall mean the area con- 
tained within the boundaries formed by the 
Thomas Street, Kings Park Road, Havelock 
Street, Dyer Street and the Perth-Fremantle 
railway line back to Thomas Street (refer to 
attached map 2). 
Boundary roads: If a road borders between 
two regions in which site allowances are to 
be paid as per this Agreement, the parties 
confirm that one side of such a boundary road 
will be deemed to fall in one region and the 
other side of the boundary road will be 
deemed to fall in the other region. For 
example, the eastern side of Havelock Street 
will be in the "C.B.D." and the western side 
of Havelock Street shall be in "West Perth". 
"Project Contractual Value" —shall be 
deemed to mean the value of all tendered 
work which falls under the scope of the 
principal contractor's contract. 

5. The site/project allowance and project contractual 
value detailed in this Agreement shall be adjusted 
on 1 October each year by the total C.P.I, 
movements for Perth during the preceding four 
quarters ending 30 June. Accordingly, the site 
allowance amounts shall be adjusted up or down 
to the nearest five cents and the project contractual 
value shall be adjusted up or down to the nearest 
$100,000. 

6. The agreed site allowance once set pursuant to this 
Agreement shall be recorded in a site agreement 
to which all parties will be signatories. The level 
of allowance once nominated at the commence- 
ment of the project will continue without change 
until completion of the project. 

7. It is acknowledged that on certain projects a site 
agreement may be entered into between the 
principal contractor and the building trades group 
of unions for that project that may include matters 
regularly addressed within the industry, such as, 
but not limited to, the following: 

— Disputes Procedures 
— Occupational Health and Safety procedures 
— Demarcation Procedures 
— First Aid Provisions and On-Site Amenities 

and the unions will not unreasonably refuse to 
continue to discuss such matters if raised by the 
principal contractor. 
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8. This Agreement does not apply to resource 
development projects or civil and engineering 
projects. 

9. Where a dispute arises as to the application of the 
terms of this Agreement, if the issue cannot be 
resolved in discussions between the parties, it is 
agreed that the matter will be referred to the 
appropriate industrial tribunal for resolution with- 
out recourse to industrial action. 

10. It is a term of this Agreement that all site 
allowance agreements entered into prior to this 
date will be honoured by all parties and will 
continue to apply for the life of the particular 
project. 

11. It is agreed between the parties that this Agree- 
ment will operate for a period of 2 years from the 
date the Agreement is signed. However, the 
Agreement will continue to operate beyond this 
date and until the expiry of a 3 month written 
notice of intention to withdraw from the Agree- 
ment; such notice to be circulated to all signato- 
ries. 

12. Where because of a condition of contract the 
principal contractor is required not to allow for a 
site allowance, before final application of this 
Agreement, discussions will be held between the 
parties with a view to resolving any problems that 
may arise as a result of this situation. 

13. Notwithstanding the rate set out in this Agree- 
ment, which also applies to apprentices, the 
Australian Federation of Construction Contractors 
(Western Australian) Industrial Association of 
Employers (A.F.C.C.) with respect to apprentices, 
have raised the issue of entitlement of the 
apprentices to payment of a site allowance and 
therefore reserve their right with respect to this 
matter, however it is acknowledged that no 
alternative position will be taken without prior 
discussions with the unions. 

14. This Agreement shall only apply to building 
contracts entered into on or after the 15th day of 
March 1991. 

15. Dated this 15th day of March 1991. 
Signed: (As per schedule A attached.)" 

The only grounds of appeal relied upon in the end were 
grounds 1(a) and (b) which read as follows: — 

"1. The Commission erred in registering as an 
Industrial Agreement the AFCC—BTA Site Al- 
lowance Agreement (Building Industry) specifi- 
cally; 

(a) in registering the agreement contrary to 
section 41(2) of the Act in that the agreement 
was contrary to the State Wage Principles 
formulated in the course of proceedings in 
matter No 704 of 1991 under section 51 of 
the Industrial Relations Act 1979 (71 WA1G 
1723); and 

(b) in finding that "the Commission is unable to 
conclude that the allowances which result 
from the approach of the parties are them- 
selves contrary to the State Wage Principles 

Background. 
The agreement was one entered into between the 

respondents, the Australian Federation of Construction 
Contractors (Western Australia) Industrial Association of 
Employers (hereinafter referred to as the "AFCC") and the 
Building Trades Association of Unions of Western Australia 
(Association of Workers) (hereinafter referred to as the 
"BTA"). 

The BTA, as well as a number of other organisations or 
bodies (see pages 16-24 (AB) inclusive), is an association 
of unions registered under the Act and the AFCC is an 
organisation of employers registered under the Act. How- 

ever, all of the organisations mentioned in the Schedule to 
the order are involved in the building construction industry. 

The appellant is the Confederation of Western Australian 
Industry (Inc) (hereinafter referred to as the "CWAI"), now 
known as the Chamber of Commerce and Industry of 
Western Australia. However, for convenience, we will refer 
to it as the CWAI by which initials it can then be 
conveniently known. 

At first instance, the Minister for Productivity and Labour 
Relations sought to intervene, as did the Minister for Works, 
the CWAI (as it then was), as well as the Master Builders' 
Association of Western Australia (Union of Employers). 

The Commission at first instance did not permit these 
parties to intervene other than on grounds restricted to the 
considerations which arise pursuant to s.41(2) and (3) of the 
Act. 

The intervention of the CWAI was to enable it to argue 
that the agreement could not be registered because it 
breached the State Wage Principles. 

The CWAI is and was quite clearly a person referred to 
in s.29A(2)(a) and (b) of the Act which require service of 
a proposed registration of an industrial agreement in it, and, 
therefore, a party at first instance. 

In relation to S.29B of the Act, it is in fact prescribed by 
that section, that subject to s.27(l)(j), the parties to 
proceedings before the Commission shall be: — 

"(a) ... 
(b) the other persons, bodies, organizations or associ- 

ates upon whom or which a copy of the claim or 
application is served." 

The CWAI was in fact a party, there was no need (at first 
instance) to give leave to intervene, and it remained a party 
unless it were declared not to be, which it was not. Our 
reasons in detail for taking this view appear in the transcript 
at page 21. 

Further, since this was a matter relating to the General 
Orders of the Commission and s.50 and s.51 matters and of 
State Wage Case Decisions to which the CWAI was a party, 
there was in fact sufficient interest to bring this appeal, and 
it would be inconsistent with the equity, good conscience 
and substantial merits of the case for us to dismiss the appeal 
on the basis of those submissions. 

What the agreement purports to do is to prescribe the site 
allowances which should be paid to employees by AFCC 
members. "Site allowances" are allowances which have 
been paid upon order of the Commission to compensate for 
factors and conditions on construction sites. 

Paragraph 4 of the agreement makes specific prescription 
for the amounts. 

Paragraphs 5 and 6 of the agreement prescribe a 
mechanism for calculating the amounts payable for site 
allowances. 

By virtue of paragraph 11 of the agreement, the agreement 
will operate for a period of two years from the date on which 
it is signed. It was signed on 28 February 1991, 6 March 
1991, 12 March 1991, 13 March 1991 and 14 March 1991. 

Some issue was taken concerning the status of the CWAI. 
It was submitted that because the CWAI was an intervener 
at first instance, that this was not a matter which it should 
be given leave to appeal as is required by s.49(4)(b) of the 
Act which provides, to paraphrase it, that if an appeal is 
brought by an intervener at first instance, then it shall be 
dismissed, unless on the hearing of the appeal that person 
obtains leave of the Full Bench. 

The issue which arose upon appeal was the operation of 
s.41 of the Act, the State Wage Fixing Principles and the 
Commission's decision on those matters. 

S.41 reads as follows: — 
"(1) An agreement with respect to any industrial matter 

or for the prevention or resolution under this Act 
of disputes, disagreements, or questions relating 
thereto may be made between an organization or 
association of employees and any employer or 
organization or association of employers. 
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(2) Subject to subsection (3), where the parties to an 
agreement referred to in subsection (1) apply to 
the Commission for registration of the agreement 
as an industrial agreement the Commission shall, 
if and to the extent that the terms of the agreement 
are not contrary to this Act or any General Order 
made under section 51, or any principles formu- 
lated in the course of proceedings in which a 
General Order is made under section 51, register 
the agreement as an industrial agreement. 

(3) Before registering an industrial agreement the 
Commission may require the parties thereto to 
effect such variation as the Commission considers 
necessary or desirable — 
(a) for the purpose of giving clear expression to 

the true intention of the parties; or 
(b) to remove any inconsistency with an award 

that is in force in relation to any employer or 
employee bound by the industrial agreement. 

(4) An industrial agreement extends to and binds — 
(a) all employees who are employed — 

(i) in any calling mentioned in the indus- 
trial agreement in the industry or indus- 
tries to which the industrial agreement 
applies; and 

(ii) by an employer who is — 
(aa) a party to the industrial agreement; 

or 
(bb) a member of an organization of 

employers that is a party to the 
industrial agreement or that is a 
member of an association of em- 
ployers that is a party to the 
industrial agreement; 

and 
(b) all employers referred to in subparagraph (ii) 

of paragraph (a), 
and no other employee or employer, and its scope 
shall be expressly so limited in the industrial 
agreement. 

(5) ... 
(6) ... 
(7) ..." 

Put shortly, it was asserted that there was a miscarriage 
of the Commission's power to register the agreement as an 
industrial agreement under s.41, because the agreement was 
contrary to a General Order made under s.41 and/or any 
principles formulated in the course of proceedings in which 
a General Order is made under s.51. 

In the 1991 State Wage Case Decision (71 WAIG 1723 
at 1730-1731) the "Allowances" paragraph, paragraphs 1 
and 2, are relevant and were said to be material, and we cite 
them hereunder: — 

"1. Existing allowances 
(a) Existing allowances which constitute a reim- 

bursement of expenses incurred may be 
adjusted from time to time where appropriate 
to reflect the relevant change in the level of 
such expenses. 

(b) Existing allowances which relate to work or 
conditions which have not changed may be 
adjusted from time to time to reflect in- 
creases allowable under State Wage Deci- 
sions, except where a flat money amount has 
been awarded, provided that shift allowances 
expressed in awards as money amounts may 
be adjusted for flat money amount increases. 

(c) Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance 
with the relevant provisions of the Work 
Value Changes Principle. 

2. New allowances 
(a) New allowances to compensate for the 

reimbursement of expenses incurred may be 
awarded where appropriate having regard to 
such expenses. 

(b) No other new allowances shall be created 
unless changes in work have occurred or new 
work or conditions have arisen: where 
changes have occurred or new work and 
conditions have arisen, the question of a new 
allowance, if any, shall be determined in 
accordance with the relevant Principle. 
The relevant Principle in this context may be 
work value changes or First Awards and 
Extensions to Existing Awards Principle." 

In addition, the "Work Value Changes" heading provides 
in paragraph (a) as follows (see 71 WAIG 1723 at 1731): — 

"Changes in work value may arise from changes in the 
nature of the work, skill and responsibility required or 
the conditions under which work is performed. 
Changes in work by themselves may not lead to a 
change in wage rates. The strict test for an alteration 
in wage rates is that the change in the nature of the work 
should constitute such a significant net addition to 
work requirements as to warrant the creation of a new 
classification. 
These are the only circumstances in which rates may 
be altered on the ground of work value and the altered 
rates may be applied only to employees whose work 
has changed in accordance with this Principle." 

In addition, paragraph (h) provides as follows (see 71 
WAIG 1723 at 1731):- 

"Any changes in the nature of the work, skill and 
responsibility required or the conditions under which 
the work is performed, taken into account in assessing 
an increase under any other Principle, shall not be taken 
into account in any claim under this Principle." 

The case for the CWAI was that what was decided by the 
Commission was contrary to the Wage Fixing Principles. It 
was not in issue that the Commission was bound to accord 
the Principles the weight which the CWAI said ought to be 
accorded (see CWAI v. FMWU 69 WAIG 3219 (IAC) and 
the cases cited therein, and RRIA v. AMWSU and Others 
72 WAIG 25 at 48 and see Ex parte CWAI (No 2715 of 
1991) (unreported) (FC of the Supreme Court of WA)). 

This matter came before the Commission, constituted by 
a single Commissioner, by virtue of an application ad- 
dressed to the BTA and made by the AFCC. 

The application sought registration of an industrial 
agreement pursuant to s.41 of the Act. 

Schedule B to the application sets out the terms of the 
agreement. 

The agreement is entitled "Western Australian Building 
Industry Site Allowance Agreement". It bears the date 15 
March 1991 and purports to have been executed by the 
following (see pages 12 and 13 (AB)): — 

(1) Australian Federation of Construction Contractors 
(Western Australian) Industrial Association of 
Employers. 

(2) Australian Federation of Construction Contractors 
(Western Australian) Industrial Australian 
Branch). 

(3) Australian Builders Labourers' Federated Union 
of Workers (Western Australian Branch). 

(4) Building Trades Association of Unions of West- 
ern Australian (Association of Workers). 

(5) Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch. 

(6) Operative Plasterers and Plaster Workers Federa- 
tion of Australia. 

(7) Building Workers Industrial Union of Australia 
Western Australian Branch. 
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(8) Construction, Mining and Energy Workers Union 
of Australia Western Australian Branch. 

(9) Operative Painters and Decorators Union of 
Australia Western Australian Branch, Union of 
Workers. 

(10) Operative Painters and Decorators Union of 
Australia. 

(11) Plumbers and Gasfitters Employees' Union of 
Australia, Western Australian Branch. 

(12) Plumbers and Gasfitters Employees Union of 
Australia. 

Clause 7(11) of the Building Trades (Construction) 
Award 1987, No R 14 of 1978 defines "union" to mean:— 

"(a) The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch; 

(b) The Construction, Mining and Energy Workers 
Union of Australia—Western Australian Branch; 

(c) The Operative Painters and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers; 

(d) The Operative Plasterers and Plaster Workers' 
Federation of Australia (Industrial Union of 
Workers), Western Australian Branch; 

(e) Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; or as the case may be 

(f) The Building Trades Association of Unions of 
Western Australia (Association of Workers)." 

Later, however, the agreement covered is reproduced in 
copy form as a Schedule to the order herein (see pages 16-24 
(AB) inclusive) and the signatories thereto are as follows:— 

"Parties signatory to the A.F.C.C.—B.T.A. Site Al- 
lowance Agreement (Building Industry). 
J Snooks on behalf of: 

Australian Federation of Construction Contractors 
(Western Australian) Industrial Association of 
Employers 
38 Oxford Close, Leederville WA 6007 
Australian Federation of Construction Contractors 
(Western Australian) Industrial Australian Branch 

Signed: I Snooks Date: 14.3.91 
K N Reynolds on behalf of: 

Australian Builders Labourers' Federated Union 
of Workers (Western Australian Branch) 
Building Trades Association of Unions of West- 
ern Australian (Association of Workers) 
Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch 
Operative Plasterers and Plaster Workers Federa- 
tion of Australia. 
All of 27 Moore Street, East Perth 

Signed K N Reynolds Date: 28.2.91 
C Saunders on behalf of: 

Building Workers Industrial Union of Australia 
Western Australian Branch 
Construction, Mining and Energy Workers Union 
of Australia Western Australian Branch 

Signed: C Saunders Date: 13/3/91 
Frederick Smith on behalf of: 

Operative Painters and Decorators Union of 
Australia Western Australian Branch, Union of 
Workers 
Operative Painters and Decorators Union of 
Australia 

Signed: F A Smith Date: 6.3.91 

Philip Mitchell on behalf of: 
Plumbers and Gasfitters Employees' Union of 
Australia, Western Australian Branch 
Plumbers and Gasfitters Employees Union of 
Australia 

Signed: P Mitchell Date: 12.3.91" 
Although it was not mentioned before us, we note that a 

number of the branches who subscribed to the agreement are 
the branches of Federal organisations or would seem to be 
Federal organisations. 

There is no evidence of organisation seals having been 
affixed to the agreement which appears in copy form in the 
appeal book as an annexure to the order at pages 16-24 (AB) 
inclusive, and it may be defective on that basis, but there was 
no argument before the Commission on that point. 

The agreement (see paragraph 1), in the form of the 
schedule to the application, purports to bind the AFCC and 
all "employees engaged on construction work undertaken 
by principal contractors party to this agreement in the 
commercial/industrial sector of the building industry in the 
state of Western Australia within a 50 km radius of the Perth 
General Post Office". 

In the agreement, as registered, paragraph 1 reads (see 
page 17 (AB)):— 

"This Agreement shaU apply to construction work 
undertaken by principal contractors party to this 
Agreement in the commercial/industrial sector of the 
building industry in the state of Western Australia 
within a 50km radius of the Perth General Post 
Office." 

The agreement provides (see paragraph 2) for a site 
allowance to be paid to employees engaged on a particular 
building project, and for such site allowance to be paid, in 
addition to the wage rates and allowances, "to be as 
determined by this agreement". 

Paragraph 4 of the agreement prescribes for the payment 
of a site allowance for new work and renovations etc 
calculated on an ad valorem basis. 

All this is to be subject to annual adjustments connected 
to CPI movements. 

The agreement specifically prescribes that it does not 
apply to resource development projects or civil and 
engineering projects. 

All of the respondents to this appeal sought, at first 
instance, the registration of the agreement. 

Commission's Decision. 
The Commission at first instance held that the only 

restriction upon registration of an industrial agreement 
occurs by virtue of s.41(2) or (3) of the Act. 

It held quite rightly that the assessment of the quantum 
of site allowances is and was an arbitrary assessment and 
cited a number of authorities to that effect (see page 38 
(AB)). 

What the agreement seeks to do is to bring some certainty 
to the assessment of site allowances, so the Commission at 
first instance held. 

The Commission also accepted that an allowance deter- 
mined by the parties for a particular site, and which is based 
upon the contractual value of the project, may not be 
dissimilar to the quantum of an allowance determined by the 
Commission in accordance with the Principles. 

The Commission also observed (see page 42 (AB)) that, 
to the extent that a dispute regarding the application, 
non-application or quantum of a site allowance manifests 
itself in industrial action, then the ability of the parties to 
know in advance the site allowance applicable to any given 
project is also significant; it manifestly assists in the 
prevention of disputes, disagreements or questions relating 
to an industrial matter. That set the agreement within s.41(l) 
of the Act. 

The Commission also held that the agreement (or at least 
the parties approach to it) would mean that all construction 
work within the geographical areas covered by the agree- 
ment would attract an allowance, and this must be contrasted 
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with the position where the Commission has on occasions 
declined to award an allowance on particular sites. 

The Commission went on to hold that the certainty of 
whether or not a site allowance will be awarded is a matter 
of significant benefit to employers and employees (this is 
what the agreement of course does). 

The Commission also held that the registration of this 
agreement, because of the strictures contained in s.41 of the 
Act, did not involve the considerations which arise when a 
matter is brought pursuant to the award. 

The Commission then went on to consider whether the 
agreement was contrary to the Principles in terms of s.6(a), 
(b) and (c) of the Act. 

In the end, the Commission concluded that the allowances 
resulting from the approach of the parties themselves were 
not contrary to the Wage Fixing Principles due to the 
subjective nature of determining site allowances and given 
that all of the parties acknowledged that it was not able to 
be imposed upon any party not a signatory to it, and that it 
could not apply retrospectively because of its terms. 

The Commission observed (see page 44 (AB)) that the 
operation of the award, and, in particular, clause 8(16), 
remain unaffected by the agreement and was still the avenue 
for determination between the parties not signatory to the 
agreement of application of site allowances, including the 
quantum to be applied on any given site. This approach was 
acknowledged by the parties, so the Commission said. The 
Commission at first instance, for those reasons, as sum- 
marised, made orders registering the agreement. 

Conclusions. 
Firstly, let us observe that this was an application seeking 

to have registered an agreement as an industrial agreement. 
An "industrial agreement" is defined (see s.7 of the Act) 

as "an agreement registered by the Commission under this 
Act". 

There was no dispute that this was an agreement between 
an organisation or association of employees and any 
employer or organisation of employers. 

An "organisation" is defined in s.7 of the Act as 
follows: — 

" "organization" means an organization that is 
registered under Division 4 of Part II;" 

An "association" is defined in s.7 of the Act as 
follows: — 

" "association" means an association that is regis- 
tered under Division 4 of Part II;" 

The word "an" is a singular definite article. However, the 
singular will, in the normal course of events, include the 
plural (see s.10 of the Interpretation Act 1984 (as amended)). 

A question arises as to whether an association and several 
organisations of employees can make an agreement with a 
number of employers, as was the case here. 

The answer would seem to depend upon the word "or" 
in s.41 of the Act (the second last line) which is disjunctive. 
It would seem that it is disjunctive on a reading of the plain 
words. In ordinary parlance, the word "or" is disjunctive 
(see "Statutory Interpretation in Australia" (3rd Edition) 
by Pearce and Geddes at page 21). In this case, the word 
"or" should probably, to advance the meaning of s.41 
without absurdity, be read as "and/or". Thus, the question 
which we have posed would be answered "yes". 

It would seem, however, that the agreement has parties 
to it which are not "organisations" as defined, and, 
therefore, which cannot enter into an agreement under 
s.41(l) of the Act without rendering it outside the power of 
the Commission to register the agreement. We say that 
because a number of signatories would seem to be the State 
branches of Federal unions or are Federal organisations 
themselves. The agreement seems to have been signed on 
behalf of various "bodies" on various dates in February and 
March 1991. In that the State branch of a Federal union and 
a Federal union are not registered under the State Act and 
cannot therefore be organisations or associations as defined 
in s.7 of the Act, then they would seem not to be capable 
of being parties to a s.41(l) agreement. 

There was no submission before the Commission at first 
instance or before us, that this was not an agreement with 
respect to any industrial matter or for the resolution "under 
this Act of disputes, disagreements, etc". 

S.41 requires that the agreement relate to industrial 
matters as defined, or for the prevention or resolution under 
the Act (and not in any other manner) of disputes, 
disagreements or questions relating thereto. In other words, 
an agreement cannot be sought to be registered if, for 
example, it provides for disputes, disagreements etc, other 
than "under this Act". 

Under s.41(2) of the Act, where the parties apply to 
register an agreement (which can only be an agreement 
referred to in s.41(l)), then the Commission "shall, if and 
to the extent that the terms of the agreement are not contrary 
to this Act or any General Order made under section 51, or 
any principles formulated in the course of proceedings in 
which a General Order is made under section 51, register 
the agreement as an industrial agreement" (our emphasis). 

It was on the latter basis that this appeal was mounted, 
namely that the agreement was contrary to the Wage Fixing 
Principles. 

Submissions. 
The following is a summary of the submissions made to 

us. 
It was submitted by Mr Williams, on behalf of the 

appellant, (see pages 31-32 of the transcript), echoing what 
Mr Creed had submitted at first instance, as follows: — 

(1) The Wage Fixing Principles would not allow the 
same amounts to apply for a particular building 
site as would apply under the agreement. 

(2) The blanket application of the agreement was a 
flaw. 

(3) All site allowances would receive a particular 
amount of money under the format within the 
agreement, whereas the Wage Fixing Principles 
are solely based on a case by case approach; under 
the agreement, all sites would attract an allow- 
ance; under the Principles this is not the case. 

(4) The submission was that site allowances would be 
dealt with (see the 1991 State Wage Case Decision 
(71 WAIG 1723)) under the Allowances Principle 
as a new or existing allowance. 
In addition, one would be required to consider the 
Work Value Principle (ie whether there was a 
significant addition to the nett value). It is those 
Principles which were in force when the Commis- 
sion dealt with the matters which were to be 
considered. 

(5) Mr Williams also submitted that because of the 
express reference to the Principles in s.41 of the 
Act, this constituted a legislative command that 
the Commission ensure that an agreement is not 
contrary to the Principles. 
Thus, it was submitted that the Principles prevent 
"sweetheart deals" or "blow outs". In short, it 
was submitted, there was no discretion to disre- 
gard the Principles. 

(6) There was thus no room for the Commission to 
look beyond s.41 of the Act. 

(7) Since there was an obligation to apply the relevant 
Principles on a case by case basis (ie the work 
value test), then, in that the agreement provided 
otherwise, it was contrary to the Principles. 
If that was not the case, then each site allowance 
would have to be brought to the Commission and 
dealt with according to the Principles. 

(8) The criteria applicable under the agreement for the 
payment of site allowances involve: — 

(a) The location of the site within the CBD or 
within 50 kilometres of it. 

(b) The contractual value. 
(c) Whether the work was new or restoration or 

renovation. 
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These were quite different criteria from the Wage 
Fixing Principles. 

(9) The Commission at first instance, having accepted 
that different amounts might be allowed under the 
Wage Fixing Principles, as distinct from the 
agreement, and that the agreement made a 
separate blanket provision for site allowances, 
was in error in not concluding that the agreement 
was contrary to the Wage Fixing Principles, so the 
submission went. 

(10) The Commission, too, it was submitted, was 
required to bear in mind the scheme of the 
Principles and the preamble which specifically 
talked about the Commission guarding against 
contrived arrangements which might seek to 
circumvent the Principles. This is what the 
agreement did, it was submitted. 

In this context, it was quite wrong therefore to 
ignore the outcome of the agreement. 

(11) As to ground 1(b), it was irrelevant, so the 
submission went, for the Commission to consider 
whether the agreement was advantageous or not. 

Mr Keogh made a number of submissions on behalf of the 

He submitted that the Commission at first instance had 
considered the agreement as required by s.41 of the Act. 
Under the Wage Fixing Principles the only site allowances 
concerned are those to be made under the award. The 
question of whether these allowances were new allowances 
or not was irrelevant. 

We also heard a number of submissions from Mr Dobson 
on behalf of the AFCC:- 

(1) Firstly, he submitted that, whilst the Commission 
was required to determine whether the agreement 
was contrary to the Wage Fixing Principles, if it 
could not find that the agreement was contrary to 
the Wage Fixing Principles then it was required 
to register the agreement. 

(2) Mr Dobson took us to Sapri Construction Co Pty 
Ltd and Others v. Amalgamated Society of 
Carpenters and Joiners of Australia and Others 
(Print F1957), a decision of a Full Bench of the 
then Australian Conciliation and Arbitration 
Commission in February 1983 at page 304 under 
the heading "Claims for new site allowances" 
where the question of how the Wage Fixing 
Principles and site allowances sat with each other 
arose and was decided. 

(3) Mr Dobson submitted that MBA v. BTA and John 
Holland Constructions 67 WAIG 1731, too, 
acknowledged that site allowances were not new 
allowances. 

(4) Indeed, so the submission went, site allowances 
were specifically provided for in clause 8(16) of 
the Building Trades (Construction) Award 1987, 
No R 14 of 1978. That award, Mr Dobson 
submitted, would cover the majority of employees 
encompassed by the agreement and presumably 
the employers. Thus, the Commission, when 
asked to deal with this matter, dealt with it on the 
basis that workers covered by the agreement 
already had, via their awards, the ability to pursue 
a site allowance. This had been common in the 
industry for some years, so the submission went. 

(5) In the 1991 State Wage Case Decision (71 WAIG 
1723) there is no reference to site allowances, but 
these were previously dealt with in the 1988 State 
Wage Case Decision (68 WAIG 2412). 

Thus, Mr Dobson submitted that a claim for site 
allowances was not a claim for improvement in 
pay and conditions. 

State Wage Case Decisions and Principles. 
At pages 131-168 (AB) inclusive it should be observed 

that there is a list of site allowances which have been 
allowed in Western Australian projects from 1980 to 1987 
inclusive. They are clearly existing allowances, and, indeed, 
the relevant awards authorise claims for site allowances. 

We refer also to the 1988 State Wage Case Decision (68 
WAIG 2412 at 2415) where under the heading "Site 
Allowances" the Commission in Court Session observed: — 

"We are concerned at the ease with which those 
engaged in the construction industry reach agreement 
on site allowances, which are not only regularly in 
excess of those fixed in other parts of the nation, but 
are often for perceived disabilities, which as the New 
South Wales Industrial Commission pointed out in 
Ermani Construction Pty Ltd v. The Australian Work- 
ers' Union, New South Wales Branch (unreported: 
App. 240/87—15 March 1988), hardly fit the ordinary 
meaning of that term. Whilst the awards in the 
construction industry contain provisions for awarding 
a site allowance, that ought not to be taken as a licence 
for a wage rise under the guise of a disability 
allowance. To this end the Commission will not 
endorse site allowances which are struck on the 
premise that other employees on the site are in receipt 
of a site allowance of the same magnitude. Site 
allowances must bear a direct relationship to the work 
environment and to the disabilities experienced. It does 
not follow that all trades operating on a site will suffer 
the same level of disability for the duration of a project. 
We adopt the position set down by the Full Bench of 
the Commission in Alcoa of Australia Ltd v. Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia and Others [(1988) 68 WAIG 1690] 
with respect to site allowances generally and thereby 
disclaim any continuing relevance of a line of cases 
which were founded on "comparative allowance 
justice". 
At this time we do not consider it necessary or practical 
for site allowance applications to be dealt with by the 
Commission in Court Session but serve notice to the 
parties of the rigorous test to be applied with respect 
to discrete groups of employees working on projects 
and experiencing disabilities at various stages of 
construction. Furthermore the position of this Commis- 
sion will be subject to review upon the finalization of 
the National Building Industry Inquiry by the Austra- 
lian Commission.' 

The 1991 Wage Fixing Principles (71 WAIG 1723) make 
no mention of site allowances. However, under the heading 
"Commitment" the following extract is apposite (71 WAIG 
1723 at 1730):- 

"Any claims for improvements in pay and conditions 
must be processed in accordance with these principles. 
No adjustments will be approved by the Commission 
unless a union concerned in an award gives a 
commitment that it will not pursue any extra claims, 
award or overaward, except in compliance with these 
principles, and for the duration of their operation. 
When this "no extra claims commitment" is given, it 
shall be inserted in the award concerned in the 
following terms: 

"It is a term of this award or industrial agreement 
that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward 
except when consistent with the State Wage 
Principles." " 

However, the Commission in Court Session observed in 
the 1991 State Wage Case Decision (71 WAIG 1723 at 
1727), in its unanimous decision, that: — 

"The Principles under which the wage fixing system 
will function are comprehensive, coherent and consis- 
tent with the course of developments within which 
parties have operated since 1987." 
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At page 1728 the Commission in Court Session ob- 
served:— 

"The proposed Principles provide for the certainty of 
wage increases for those who have addressed them- 
selves to Structural Efficiency and does not disadvan- 
tage those who have not at this time progressed as far 
but who have maintained a commitment to structural 
efficiency since 1987." 

The "Allowances" clause provides that existing allow- 
ances which relate to work or conditions which have not 
changed may be adjusted from time to time to reflect 
increases allowable under State Wage Decisions, except 
where a flat money amount has been awarded (see 71 WAIG 
1723 at 1730-1731). 

As to New Allowances, it is clear that the Principles 
provide no other new allowances shall be created unless 
changes in work have occurred or new work or conditions 
have arisen; where changes have occurred or new work and 
conditions have arisen, the question of a new allowance, if 
any, shall be determined in accordance with the relevant 
Principle so the Principles provide. The relevant Principle 
in this context may be Work Value Changes or First Awards 
or Extensions to Existing Awards Principle (see 71 WAIG 
1723 at 1731) so the Commission in Court Session observed. 

In the 1987 State Wage Case Decision (67 WAIG 435 at 
438) the Commission in Court Session prescribed a 
"Commitment" in the following terms:— 

"We have carefully weighed the arguments of the 
parties and have decided that unions in this State should 
be required to give a similar type commitment to that 
proposed for their Federal counterparts. The commit- 
ment must be in the following terms— 

The (name of union) accepts that any claim for 
improvements in pay and conditions must be 
processed in accordance with the Principles 
enunciated by the Commission in Court Session 
on 25 March 1987. For the period of operation of 
the package this union will not pursue any extra 
claims, award or overaward, except in compliance 
with the Principles." 

A commitment in similar terms appears in the material 
awards. 

Site Allowances. 
In the 1988 State Wage Case Decision (68 WAIG 2412 

at 2415), there was a reference to Site Allowances which we 
have set out above in full. That recognises that awards in the 
construction industry contain provisions for awarding a site 
allowance, as was argued before the Commission. The 
Commission in Court Session also prescribed that site 
allowances should not be taken as a licence for a wage rise 
under the guise of a disability allowance. 

The Commission in Court Session at page 2415 observed, 
inter alia, that site allowances must bear a direct relation- 
ship to the work environment and to the disabilities 
experienced (our emphasis). 

The Commission in Court Session then adopted the 
position set down by the Full Bench in Alcoa of Australia 
Ltd v. AMWSU and Others (1988) 68 WAIG 1690 with 
respect to site allowances generally. 

It disclaimed any continuing relevance of a line of cases 
in that context which were founded on "comparative 
allowances justice". 

It is fair to say that site allowances have not been 
expressly dealt with since by the Commission. 

In the 1989 State Wage Case Decision (69 WAIG 2913) 
the Commission in Court Session recognises the continuity 
of the process set up by State Wage Case Decisions 
preceding the 1989 State Wage Case Decision. 

At page 2926 the Commission in Court Session said:— 
"The Principles provide that movements in wages and 
salaries and improvements in conditions—whether 
they occur in the public or private sector, whether they 

be award or over award and whether they result from 
consent or arbitration—must fall within the level 
allowable in accordance with the State Wage Decision 
of 8 September 1989. 
In considering whether wages and salaries or condi- 
tions should be awarded or changed for any reason 
either by consent or arbitration, the Commission will 
guard against contrived arrangements which would 
circumvent these Principles and their aims." 

The 1991 Principles, as we have set out above, make no 
mention of site allowances. 

S.41 of the Act "contrary to". 
We now turn to the question of the inconsistency of the 

agreement with the Wage Fixing Principles. 
Repugnancy is equivalent to inconsistency or contrariety 

(see Union Steamship Co of New Zealand Ltd and Another 
v. Commonwealth and Another [1925] 36 CLR 130 at 
148-149). 

Repugnancy must imply diversity, not conflict. 
What will constitute inconsistency has been developed in 

the law in Australia, particularly in relation to s.109 of the 
Constitution of the Commonwealth. 

In Metal Trades Industry Association of Amstralia and 
Others v. AMWSU and Others [1983] 152 CLR 632 at 
642-643 Gibbs CJ and Wilson and Dawson JJ said:— 

"A law of a State will be inconsistent with an award 
and consequently with a law of the Commonwealth if 
"its effect, if enforced, would be to destroy or vaiy the 
adjustment of industrial relations established by the 
award with respect to the matters formerly in dispute": 
per Isaacs J. in Clyde Engineering Co. Ltd v. Cowbum 
((1926) 37 CLR 466 at 499). Another helpful formula- 
tion of the relevant test of inconsistency was expressed 
by Dixon J. in Victoria v. The Commonwealth ((1937) 
58 CLR 618 at 630): 

"When a State law, if valid, would alter, impair 
or detract from the operation of a law of the 
Commonwealth Parliament, then to that extent it 
is invalid." " 

In its normal usage "consistency" means "want of 
consistency; lack of accordance or harmony ... incompatibil- 
ity, contrariety, opposition" (see the Shorter Oxford English 
Dictionary, 1973, page 1049) (see Nicholson J in Hungry 
Jacks Pty Ltd and Others v. Geoffrey Wilkins and Others 71 
WAIG 1751 at 1754-1755 and see also per Anderson J at 
page 1756) (see also the observations of the Industrial 
Appeal Court in ABEU v. FCU and Others 70 WAIG 2086). 

In our opinion, since repugnancy, on those authorities, is 
synonymous with inconsistency or contrariety, those author- 
ities are applicable to s.41 (2) of the Act where the 
Commission is required to register an agreement as referred 
to in s.41(l) (subject to s.41(3)), but "if and to the extent 
that the terms of the agreement are not contrary to this Act 
or any General Order made under section 51, or any 
principles formulated in the course of proceedings in which 
a General Order is made under section 51". 

In interpreting the words "not contrary to" in s.41, the 
abovenamed authorities are material. 

The question is whether the agreement would impair or 
detract from any Principles formulated in the course of State 
Wage or General Order proceedings. 

The Principles referred to here can only be the Allow- 
ances, New Allowances and Work Value Changes Princi- 
ples. 

There are a number of matters to consider before 
attempting to answer that question. 

If the agreement registered provides for site allowances 
as such, how does that sit with the major award, the Building 
Trades (Construction) Award 1987, No R 14 of 1978. There 
are two other awards which apply. They are the Engine 
Drivers' (Building and Steel Construction) Award No 20 of 
1973 and the Earth Moving and Construction Award No 10 
of 1963. 
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We note that clause 1A.—State Wage Principles of the 
Building Trades (Construction) Award 1987, No R 14 of 
1978 provides as follows:— 

"It is a condition of this award/industrial agreement 
that any party seeking to vary its terms on or from the 
31st day of January 1992 shall not pursue before the 
Commission any variation to such award/industrial 
agreement without due regard for the Principles as 
stated by the Commission in the Reasons for Decision 
in Matter No. 1752 of 1991 for the duration of those 
Principles." 

That is something of a standard undertaking—the one 
required by the Principles. 

Clause 8(16), Site Allowances, is important and reads as 
follows:— 

"The Union on behalf of its members may request an 
employer to consider a site allowance to compensate 
for all special factors and/or disabilities on a project. 
Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 
Where agreement cannot be reached, the parties shall 
refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compensate for 
such special factors and/or disabilities: Provided, 
however, that the Commission may determine that such 
site allowance shall be paid in lieu of any of the special 
rates related to conditions on the site as prescribed in 
Clause 9 subclause (1). 
The Commission shall ratify or determine such matters 
on the criteria outlined in the Full Bench Decision of 
the Conciliation and Arbitration Commission dated 
February 25, 1983 (Print F1957). 
Where the procedure prescribed by this subclause is 
being followed, work shall continue normally. 
A site allowance determined in accordance with this 
subclause shall be deemed to be prescribed by this 
Award." 

That makes specific provision for claims for site 
allowances. 

It also prescribes that site allowances may be claimable 
where claimed "to compensate for all special factors and/or 
disabilities" on a project. 

If the parties agree (on the merit of the claim) on "a 
proposed rate" then it shall be referred to the Commission 
for ratification. 

However, where agreement cannot be reached, the parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compensate for such 
special factors and/or disabilities (so clause 8(16) provides). 

The Commission is required to therefore ratify an 
agreement or determine a claim by the provision of the 
awards. It is also required to do so on the criteria outlined 
in Sapri Construction Co Pty Ltd and Others v. Amalga- 
mated Society of Carpenters and Joiners of Australia and 
Others (op cit) by the Full Bench of the Australian 
Commission delivered on 25 February 1983. 

The Australian Commission there held that Guideline 3 
of a Federal Commission Decision of 23 December 1982 did 
not preclude the establishment of new site allowances. 

The Full Bench of the Australian Commission observed 
at pages 304-305:— 

"It has been the practice in the industry for some time 
for a site allowance to apply on major building projects 
and on various metropolitan building sites. Generally 
speaking, they have been assessed on the basis of the 
disabilities on particular sites and in most cases are 
paid in lieu of other special rates under the award. On 
occasion a further amount reflecting payments or 
attraction rates has also been included. 

We see the existing arrangements as they were 
operating on 23 December last continuing to apply, 
subject to the following:— 

(i) In relation to a claim for a new site allowance 
the first issue to be decided is whether the site 
is one for which an allowance is appropriate. 
As the unions acknowledged, not all projects 
attract an allowance. The test is whether at 
23 December 1982 the site would have 
attracted such an allowance. It would be quite 
contrary to the intention of the wage pause 
to grant a site allowance for areas or 
circumstances where one would not have 
customarily applied or in any other way to 
create a precedent for the extension of site 
allowances beyond the areas or circum- 
stances to which they have previously ap- 
plied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and 
therefore the level should not exceed what 
would have been appropriate at that date for 
the circumstances on the site. 

(iii) Fixation of a new site allowance should have 
no regard to other site allowances, even in the 
immediate area, which have not been as- 
sessed by the Commission or where the 
Commission is not satisfied that the amount 
agreed between the parties is appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 
and not determined at that date as well as new 
claims after that date." 

That decision was referred to by the Commission at first 
instance. 

In our opinion, "site allowances" are set apart by the 
Commission from the Principles (see the 1988 State Wage 
Case Decision (68 WAIG 2412)), at least for the time being. 
That was a recognition that the Building Construction 
awards already contained a provision for awarding a site 
allowance (see supra under the heading State Wage Case 
Decisions and Principles). The Building Trades (Construc- 
tion) Award 1987, No R 14 of 1978 clearly does. The other 
two awards referred to in Mr Williams' submission, namely 
the Engine Drivers' (Building and Steel Construction) 
Award No 20 of 1973 and the Earth Moving and 
Construction Award No 10 of 1963 do. 

The Commission also said that site allowances should not 
be taken as a licence for a wage rise under the guise of a 
disability allowance (as discussed previously in these 
reasons under the heading State Wage Case Decisions and 
Principles). 

The Commission also said that site allowances must bear 
a direct relationship to the work environment and to the 
disabilities experienced. 

There is nothing in the Principles which accounts "site 
allowances" as such as new allowances. 

It is clear from what we have referred to that the 
Commission recognised site allowances and that it proposed 
to consider them anew after the National Building Industry 
Inquiry. There is no evidence that it has done so since, but 
it may do so. 

Site allowances, by virtue of the Building Trades 
(Construction) Award 1987, No R 14 of 1978 and the 
Commission in Court Session's characterisation of them in 
the 1988 State Wage Case Decision (68 WAIG 2412), are 
allowances. That is what they are termed. However, they are 
not allowances which are subject to the specific Principles 
as yet, provided that, as the Commission in Court Session 
observed, they are not a licence for a wage rise and they bear 
a direct relationship to the work environment and to the 
disabilities experienced. The awards we have referred to 
above recognise that clearly too. 
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Site allowances are only claimable under the Building 
Trades (Construction) Award 1987, No R 14 of 1978 and 
the other awards, namely the Engine Drivers' (Building and 
Steel Construction) Award No 20 of 1973 and the Earth 
Moving and Construction Award No 10 of 1963, "to 
compensate for all special factors and/or disabilities on a 
project". In other words, what characterises it as an existing 
allowance set apart is that it is an allowance which is 
awarded only if there are special factors and/or disabilities 
on a project. It is a payment by way of compensation for 
these. In other words, a site allowance owes its characteristic 
as an existing allowance to that attribute. It is not a blanket 
allowance covering all work on building sites, but an 
allowance granted by way of compensation in prescribed 
circumstances. 

If it lacks that attribute, it is a new allowance and may 
only be granted in accordance with the Principles (subject 
to the weight attachable to the Principles referred to in 
CWAI v. FMWU (op cit) and see also Ex parte CWAI (No 
2715 of 1991) (unreported) (EC of the Supreme Court of 
WA) per Rowland and Seaman JJ at pages 12-13). 

Sapri Construction Co Pty Ltd and Others v. Amalga- 
mated Society of Carpenters and Joiners of Australia and 
Others (op cit) confirm this as a characteristic of site 
allowances. 

The agreement sought to be registered applies to all 
employees in construction work undertaken by the principal 
contractors party to the agreement (see paragraph 1 of the 
agreement). 

There are no principal contractors party to the agreement 
named as such. One assumes it is all those contractors who 
are members of the two employer signatories, both the 
AFCC State organisation and Federal branch, who are 
referred to therein. 

Paragraph 3 of the agreement provides for a flat rate per 
hour for all hours worked "to compensate for all special 
factors/disabilities on the project and in lieu of all award 
special rates, with the exception of rates relating to the 
lifting of heavy blocks, cleaning down brickwork and the 
use of explosive powered tools which will be payable to an 
employee when he/she encounters that particular disabil- 
ity". 

Paragraph 2 of the agreement provides "for a site 
allowance to be paid to employees engaged on a particular 
building project, and for such site allowance to be paid in 
addition to the wage rates and allowances prescribed by the 
relevant building construction awards", namely the Build- 
ing Trades (Construction) Award 1987, No R 14 of 1978, 
the Engine Drivers' (Building and Steel Construction) 
Award No 20 of 1973 and the Earth Moving and 
Construction Award No 10 of 1963. 

Paragraph 4 prescribes that, at the commencement of a 
project, the particular site allowance to apply shall be 
determined on an ad valorem basis (ie on an ascending scale 
based on the contractual value of the project). 

Paragraph 7 of the agreement purports to bring into 
consideration on certain projects a site agreement which 
may deal with matters regularly addressed within the 
industry (see paragraph 6). 

The level of an agreed site allowance, once set at the 
commencement of the project, will continue without change 
until the completion of the project, so the agreement 
provides. 

We should add that CPI increases are prescribed by 
paragraph 6 which gives the allowance the mark of an 
instituted allowance as distinct from compensation. 

In our opinion, if one reads the agreement as a whole, it 
purports to fix in advance a payment based on the project's 
contractual value as defined which is to remain quantified 
at that level for the duration of the project. Every project is 
to attract a site allowance (see paragraphs 3, 4, 5 and 6 of 
the agreement). 

In addition, the fact that every site will attract such an 
allowance (ie every site is thereby deemed to attract an 
allowance not related to compensation for special factors 
and disabilities) distinguishes it from the criteria set out in 

Sapri Construction Co Pty Ltd and Others v. Amalgamated 
Society of Carpenters and Joiners of Australia and Others 
(op cit) and in the awards. 

In addition, by the agreement, the payments do not bear 
a direct relationship to the work environment and the 
disabilities experienced if they are calculated on an ad 
valorem basis and are of universal application to all of the 
parties to the agreement. That deprives them of the 
characteristic of compensation (see the 1988 State Wage 
Case Decision (68 WAIG 2412 at 2415)). 

Another characteristic that deprives the agreement of a 
quality of compensation is that it applies to all employees 
of whatever trade or calling (or at least nothing is said to the 
contrary) for the duration of the project. It seems to us to 
be patent that not all tradespersons or employees would 
encounter the same compensatable factors simultaneously 
or for the duration of the project, or sometimes at all.We 
agree that it would be of great assistance if there were a 
quantum of site allowance generally applicable where 
"compensation" was proper to be paid to provide certainty 
and lessen disputation. 

However, there is a vast difference between an agreement 
which assumes, as this does, that every site will attract a site 
allowance for all employees for the entire duration of every 
contract, and which is subject to CPI increase. 

The agreement clearly brings into being a new allowance. 
Insofar as the agreement permits the new allowance to be 
paid to employees of the signatory employers as a general 
allowance, not related to the existence or non-existence of 
compensatable factors, which is what it does, it is contrary 
to the Principles relating to allowances which require 
evolution on a case by case basis. In that it is contrary to, 
and to the extent that it is, then the agreement cannot be 
registered. The Commission has no power to do so. 

In this case, it was contrary, within the authorities we 
have cited to the Principles. It was contrary in that it would 
alter, impair or detract from the Principles in the manner 
which we have described. It is contrary to that extent (ie its 
whole extent) because the agreement as a whole stands or 
falls on the prescription which it contains for general 
payments of a new allowance, not a site allowance, contrary 
to the Principles. 

In addition, although it was not argued (so we do not 
determine the question), we would add that it would seem 
to us arguable that the agreement was not one made under 
s.41(l) of the Act. We say that because the Commission can 
only register an agreement referred to in s.41(l). An 
agreement referred to in s.41(l), inter alia, is one made 
between an organisation or association of employees and 
any employer or organisation or association of employers. 
An organisation is one that is registered under the Act (see 
s.7 of the Act). So is an association. 

Hence, organisations or associations not registered under 
the Act cannot be parties to an agreement referred to in 
s.41(l). If they are parties to an agreement, it is not an 
agreement referred to in s.41(l), because the organisations 
or associations referred to in s.41(l) can only be those 
defined in the Act. We do not determine that question here, 
but there is an argument that the agreement might not have 
been able to be registered on those grounds, apart from those 
matters argued upon appeal. 

In any event, for those reasons set out above, the 
agreement was contrary to the Principles. 

The Commission at first instance had no power to register 
it as an industrial agreement because s.41(2) prohibited it. 

Both grounds of appeal are made out and the decision at 
first instance will be quashed. We will order accordingly. 

Appearances: Mr B D Williams on behalf of the appellant. 
Mr T Dobson on behalf of the Australian Federation of 

Construction Contractors (Western Australia) Industrial 
Association of Employers. 

Mr M J Keogh on behalf of the Building Trades 
Association of Unions of Western Australia (Association of 
Workers). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Confederation of Western Australian Industry (Inc) 

and 
Australian Federation of Construction Contractors 

(Western Australia). 
Industrial Association of Employers and Building Trades 

Association of Unions of Western Australia 
(Association of Workers). 

No. 1582 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER J F GREGOR. 
19 June 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of February 1992 and having heard 
Mr B D Williams on behalf of the appellant, Mr T Dobson 
on behalf of the firstnamed respondent, the Australian 
Federation of Construction Contractors (Western Australia) 
Industrial Association of Employers, and Mr M J Keogh on 
behalf of the secondnamed respondent, the Building Trades 
Association of Unions of Western Australia (Association of 
Workers), and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 19th day of June 1992, wherein it was found that the 
appeal should be upheld, it is this day, the 19th day of June 
1992, ordered that the appeal herein be upheld and the 
decision of the Commission in matter No AG 3 of 1991 
made on the 17th day of September 1991 be and is hereby 
quashed. 

By the Full Bench 
(Sgd.) P J SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Anthony Ince 

and 
Hartfield Country Club Inc. 

No 1666 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLIWELL 

COMMISSIONER S A KENNEDY. 
19 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal by the abovenamed 
appellant, John Anthony Ince, brought pursuant to s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision of the 
Commission at first instance, constituted by a single 
Commissioner. 

The appeal was against a decision which took the form 
of an order made on 4 October 1991 "That the application 
be discontinued". 

The order and the reasons for decision appear in copy 
form at pages 7 and 8-16 of the appeal book (hereinafter 
referred to as "AB") respectively. 

The grounds of appeal appear at page 3A (AB) as they 
were amended by leave. They read as follows: — 

"1. The Commission erred in law in that it: 
(1) Held that it could not consider evidence as 

to the terms of agreement other than those set 
out in the Agreement entered into between 
the parties. (Exhibit T2) 

(2) Concluded that the "Agreement" Exhibit T2 
represented the whole of the contract be- 
tween the parties. 

(3) Determined the matters at issue between the 
parties on the basis only of the Agreement 
(Exhibit T2) and failed to admit or consider 
other evidence material to the matters in 
issue being the evidence as to the variations 
of the Agreement. 

(4) Failed to consider and apply the principles 
determined by the Full Bench and by the 
Industrial Appeals Court to determine the 
nature of the relationship between the parties. 

(5) Made no finding as to the nature of the duties 
of the Applicant of whether the duties were 
those prescribed by the Agreement (Exhibit 
T2). 

(6) Failed to consider or give weight to evidence 
as to the conduct of the parties in varying the 
Agreement (Exhibit T2) by: 

(a) resolutions of the Committees of the 
Respondent. 

(b) directives of the Respondent as to the 
duties to be carried out by the Applicant. 

(7) Failed to consider and give due weight to the 
precise nature of the regular monthly pay- 
ments made by the Respondent to tire 
Applicant. 

(8) Failed to admit into evidence and/or to 
consider the following testimony of: 
(a) the Applicant 
(b) Mr J. McKinnon 
(c) Mr K. Crowd 

which was material to determining the 
existence and nature of the true relationship 
between the parties. 

2. The Commission erred in law and its decision was 
against the weight of the evidence in that: 

(a) the evidence showed that the contract between the 
parties was varied both in practice and in its terms 

(b) the evidence demonstrated that duties of the 
Applicant were varied by the Respondent 

(c) the evidence showed that the Applicant was at all 
times subject to the direction and control of the 
Respondent 

(d) the evidence showed that the Applicant and the 
duties that he carried out were integral to the 
Respondent's functions" 

What was before the Commission at first instance was an 
application by Mr Ince, a Golf Professional, who alleged 
that he had been employed by the respondent, Hartfield 
Country Club Inc, which is an incorporated body which 
conducts a golf club. 

Mr Ince claimed that he was unfairly dismissed by the 
respondent body. 

There was an agreement made on 1 January 1989 between 
Mr Ince and the Club in terms to which we will refer in some 
detail hereinafter. However, the agreement was terminated 
on 22 August 1991. 

Mr Ince in his application to the Commission (pages 4-6 
(AB)) alleged that he had received a letter dated 28 May 
informing him of "termination of employment with no 
previous verbal or written warnings". He claimed that he 
had been unfairly dismissed and sought reinstatement. 

The point before the Commission at first instance was 
whether Mr Ince was an employee of the respondent Club. 
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The Commission, in the end, determined that he was not an 
employee for the reason that the agreement made between 
the applicant and the Club was a contract for service and not 
a contract of service. 

The agreement itself was set out in full in the reasons for 
decision of the Commission at first instance (pages 9-12 
(AB)). 

There was some dispute in this matter as to whether the 
contract itself contained in a written document the whole of 
the agreement between the parties. If it did, according to the 
orthodox application of the parol evidence rule (so called), 
extrinsic evidence is inadmissible to add to or to vary the 
intent of the agreement as contained in the written document 
(see "The Law of Contract", Greig and Davis at page 404). 

Similarly, it is a first principle of the law of contracts that 
there can be no binding and enforceable obligation unless 
the terms of the bargain, or at least its essential and critical 
terms, have been agreed upon. So there is no concluded 
contract where an essential or critical term is expressly left 
to be settled by future agreement of the parties. Again, there 
is no binding contract. 

When a court considers a document which is alleged to 
contain the terms of a contract that have been agreed upon 
by the parties, it will attempt to give effect to that agreement 
in the light of their apparent intentions as expressed in that 
document (see Preston v. Luck (1884) 27 ChD 497 at 
506-507 approved by Isaacs J in Life Insurance Co of 
Australia Ltd v. Phillips (1925) 36 CLR 60 at 77). 

As long as a written contract is capable of meaning, it will 
ultimately bear that meaning which the courts decide upon; 
the question then becomes one of construction, of ascertain- 
ing the intention of the parties, and of applying it (see per 
Barwick CJ in Upper Hunter County District Council v. 
Australian Chilling and Freezing Co Ltd (1968) 118 CLR 
429 at 436-437). 

The issue of subsequent conduct was raised in this matter. 
If the words of a contract are clear and unambiguous the 

actions of the parties after the contract cannot affect its 
interpretation. 

If, however, it is ambiguous, then evidence of subsequent 
conduct is admissible (see Hart v. MacDonald (1910) 10 
CLR 417 and White and Another v. Australian and New 
Zealand Theatres Ltd (1943) 67 CLR 266 at 281). We refer 
also to Wickman Machine Tool Sales Ltd v. L Schuler AG 
[1972] 1 WLR 840 (CA) and Miller (James) and Partners 
Ltd v. Whitworth Street Estates (Manchester) Ltd [1970] AC 
583 (HL). 

There was some suggestion that those judgments collide 
with the Australian authorities (and there is reference, too, 
to AMP v. Allen (1978) 52 ALJR 407 at 409 and Narich Pty 
Ltd v. Commissioner of Payroll Tax (1983) 58 ALJR 30 at 
32). Both of these cases related to contracts of service and 
to questions of dismissal, and both were decided in the Privy 
Council. In Hide and Skin Trading Pty Ltd v. Oceanic Meat 
Traders Ltd (1990) 20 NSWLR 310 the Court of Appeal in 
New South Wales dealt with this question. Kirby P 
canvassed the authorities at page 316 and concluded that the 
weight of High Court authority was against the use of 
post-contract conduct in aid of the construction of a written 
contract (see The Administration of the Territory of Papua 
and New Guinea and Another v. Daera Cuba (1973) 130 
CLR 353 at 405, 446 and 459). 

The law of England, according to Kirby P, is to the same 
effect. 

His Honour cited L Schuler AG v. Wickman Tool Sales 
Ltd [1974] AC 235. 

The same position exists in New Zealand (see Herriott v. 
Crofton Holdings Ltd [1974] 2 NZLR 383). 

However, in the United States and Canada it is permissi- 
ble to examine post-contractual behaviour and evidence of 
this has been held to be admissible where there are otherwise 
alternative interpretations of a written agreement or there is 
an ambiguity (see Canadian National Railways v. Canadian 
Pacific Ltd [1979] 1 WWR 358 at 372 (BC CA), Manitoba 
Development Corporation v. Columbia Forest Products Ltd 

[1974] 2 WWR 237 at 245 and United States Uniform 
Commercial Code 1987, text, paragraph 2-208; Restatement 
(Second) "Contracts", as well as other Canadian cases). 

However, Priestley JA, with whom Meagher JA agreed, 
said that White and Another v. Australian and New Zealand 
Theatres Ltd (op cit) was binding authority and that the court 
was entitled to consider whether the acts of the parties after 
the date of the agreement gave any assistance to ascertaining 
the meaning of the agreement. In our opinion, the law still 
is that one cannot look to extrinsic evidence where a written 
document contains the whole of the contract and there is no 
ambiguity or alternative interpretation. 

The first question is whether the written agreement 
purports to contain the whole of the agreement entered into 
by the parties here. 

The next question then is whether the written agreement 
(pages 9-12 (AB) inclusive) is ambiguous. 

If one looks at the agreement, the following is apparent. 
Firstly, the agreement recites that the respondent is desirous 
of "retaining a Professional Golfer for the purpose and to 
undertake the duties hereinafter mentioned". 

It also recites that the appellant has agreed to act as 
Professional Golfer to the Club and "for the consideration 
hereinafter mentioned ... and to undertake such duties as are 
hereinafter set forth". 

The agreement is then set out. It does not separately 
distinguish "duties" from "consideration". In other words, 
the clauses purport to prescribe duties and the consideration. 

We reproduce the agreement hereunder for con- 
venience:— 

"AN AGREEMENT made this First Day of January 
One Thousand Nine Hundred and Eighty Nine BE- 
TWEEN Hartfield Country Club Inc. (hereinafter called 
"The Club") of the one part AND John Anthony Ince 
(hereinafter called "The Professional") of the other part 
WHEREAS the Committee of the said Club (hereinafter 
called "The Committee") is desirous of retaining a 
Professional Golfer for the purpose and to undertake the 
duties hereinafter mentioned And whereas the Profes- 
sional at the request of the Committee has agreed for the 
consideration hereinafter mentioned to act as Professional 
Golfer to the Club and to undertake such duties as are 
hereinafter set forth NOW IT IS HEREBY AGREED as 
follows: 
1. (a) Carry out all the functions normally carried out by 

a Professional attached to a Golf Club, and 
provide professional golf services to members of 
the Club, and to the members of the public who 
are admitted to play on the Club's course. He shall 
be responsible only to the President of the Club 
or his Nominee. 

(b) The Professional or his staff will supply buckets 
of balls to members at prices determined by the 
Professional. Members will not be permitted to 
use their own golf balls when the practice fairway 
is under the control of the Professional. 

(c) have sole rights to sell to members of and visitors 
to the Club such golf balls, golf clubs and other 
usual accessories of the game of golf as they may 
from time to time require and will make, clean and 
repair golf dubs for members in a proper and 
workmanlike manner for such remuneration as is 
usually paid by members of Golf Clubs in 
Australia for work of a like nature and for that 
purpose will provide at his own expense all 
necessary materials, tools and machinery and have 
sole rights to same. 

(d) have sole rights to hire or lease golf buggies, golf 
clubs and other usual accessories of the game of 
golf as players may from time to time require and 
keep such buggies, golf clubs and accessories in 
good repair and condition. 

(e) Have sole rights to supply the Club at competitive 
rates with such quantities of golf balls and golf 
equipment as may be required for trophies and/or 
prizes. 
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(f) The Professional and his Assistants have the 
authority to police dress rules on the course and 
to debar members of the public from playing on 
the course if they are not correctly dressed. 

(g) When agreed, act as starter of competitions and 
collect necessary fees payable to the Club and pay 
the same to the Committee or to such persons as 
may be authorised by the Committee to receive the 
same, and to receive such remuneration as may be 
agreed to by Parties under Clause 2(a) hereof. 

(h) Provided that the Committee so desire and it is 
agreed by the Professional maintain proper disci- 
pline amongst the caddies who then shall be under 
his control management and instruction. 

(i) Provide services as aforesaid from Monday to 
Sunday inclusive or as agreed with the Committee 
or its representative. 

(j) Minimum hours the Professional's Shop shall be 
open shall be: — 
Monday 8.30am to 5.30pm 
Tuesday 7.00am to 5.30pm 
Wednesday 8.30am to 5.30pm 

(or by arrangement) 
Thursday 8.30am to 5.30pm 
Friday 8.30am to 5.30pm 
Saturday 6.30am to 5.30pm 
Sunday 6.30am to 5.30pm (Winter Season) 

8.30am to 5.30pm (Summer Season) 
(or by arrangement) 

(k) Play in such sponsored tournaments as agreed 
between the Committee or its representative. 

(1) Employ an assistant or assistants to deputise for 
him during his absence and will pay wages to and 
keep such assistants properly insured under the 
Worker's Compensation Act and generally as- 
sume full responsibility toward them as their 
employer. 

(m) The Professional shall have the right to submit 
accounts to members which are more than three 
(3) months in arrears to the Committee or its 
representative who shall undertake assistance to 
the Professional in their collection. 

(n) The Professional when requested to do so shall 
give instruction in the game of golf to any member 
or members of the said Club who shall have 
priority in booking lessons at approved PGA rates 
in force from time to time. Further he shall give 
instruction to the pennant teams whether Juniors, 
Associates or Members as requested by the Match 
Committee of the said Club. The instruction to 
pennant teams forms part of this contract and no 
extra fees shall be payable. Selection of Junior 
pennant teams would be carried out by the 
Hartfield Junior Co-ordinator and the Match 
Committee in conjunction with the Professional. 

The Club will- 
2. (a) Remunerate the Professional for his services by 

the payment of a Service Fee at the rate of Ten 
Thousand Dollars ($10,000.00) per annum and in 
addition the Professional will retain all of the 
competition fees which are collected from players 
in the Thursday Scroungers events. The level of 
that competition fee is set form time to time by 
the Committee and is currently $2.00 per player. 
The Professional will supply the golf balls and 
whisky used as prizes in the Scroungers events. 

(b) Provide the Professional at its own expense, on 
such conditions as may be mutually determined by 
the parties hereto, with a suitable and modern 
professional's shop complete with workshop, 
display and showrooms at or near the clubhouse 
with light, power and telephone rental for the 
purpose of making, cleaning and repairing golf 
clubs and for the sale of golfing materials and 
accessories. 

(c) At its own expense provide an efficient recognised 
burglar alarm system for the showroom and 
workshop area of the Professional shop. Any 
permanent fixtures therein shall be provided by 
the Club. 

Undertake an annual review of this agreement 
relative to the current CPI index, which, if 
overlooked because of changing Committees, 
shall be brought to notice by the Professional. 
Extraordinary reviews may be held at any time 
because of changing circumstances at the request 
of either party. 

(e) Cover the Premises used by the Professional with 
a Public Risk policy for such an amount of at least 
One Million Dollars ($1,000,000.00). 

3. The parties hereto expressly agree and declare that this 
agreement shall be determined forthwith: — 

(a) upon the death of or making of a sequestration 
order against the estate of the Professional; or 

(b) upon the Club's passing a resolution to wind up 
or upon an order to wind up being made; or 

(c) upon the failure of the Professional to maintain his 
membership of the Professional Golfers Associa- 
tion of Australia Limited; or 

(d) if in the opinion of the Committee the Professional 
shall be guilty of gross misconduct or default, in 
this event the Professional shall have the right of 
appeal to the Club in General Meeting; or 

(e) in any other case by either party hereto giving to 
the other three calendar month's notice expiring 
at any time. 

4. In the event of the determination of this agreement, the 
Club shall arrange an independent valuation of the plant and 
fittings installed by the Professional and shall require any 
replacement Professional appointed by the Club to reim- 
burse the outgoing Professional by the amount of the 
independent valuation." 

The question is whether the appellant was, at the material 
time, an employee as defined in s.7 of the Act, wherein an 
employee is defined as follows: — 

" "employee" means — 
(a) any person employed by an employer to do work 

for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in (he delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, 

but does not include any person engaged in domestic 
service in a private home unless — 
(e) more than 6 boarders or lodgers are therein 

received for pay or reward; or 
(f) the person so engaged is employed by an 

employer, who is not the owner or occupier of the 
private home, but who provides that owner or 
occupier with the services of the person so 
engaged;" 

If the Professional is not an employee then he has no 
claim under s.29(b) of the Act in relation to any allegation 
of unfair dismissal. 

In other words, there was no jurisdiction in the Commis- 
sion to hear and determine such a claim and that is what the 
Commission at first instance held. 

If, on the other hand, he was an employee, then the 
Commission at first instance erred. The method of determin- 
ing whether he was an employee as defined depends on the 
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written contract in this case, and, perhaps, whether it was 
varied. 

However, we will turn firstly to the nature of the contract. 
In ABLF v. Brajkovich Pty Ltd 71 WAIG 23 the Full Bench 
reviewed the leading authorities including the leading 
Western Australian case of Ready Mixed Concrete (South 
East) Pty Ltd v. Minister of Pensions and National Insurance 
[1968] 2 QB 497 and the leading High Court case of Stevens 
v. Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16. 

The High Court has confirmed the use of a multi-factor 
approach with control being foremost among the factors to 
be considered (see Stevens v. Brodribb Sawmilling Co Pty 
Ltd (op cit). There, Mason J at page 24 held that:— 

"But the existence of control, whilst significant, is 
not the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this court has been to regard it merely as one of a 
number of indicia which must be considered in the 
determination of that question: ... Other relevant 
matters include, but are not limited to, the mode of 
remuneration, the provision and maintenance of equip- 
ment, the obligation to work, the hours of work and 
provision for holidays, the deduction of income tax and 
the delegation of work by the putative employee." 

His Honour also observed that it is the totality of the 
relationship between the parties which must be considered. 

Wilson and Dawson JJ at pages 36-37 expressed the view 
that in most cases it is still appropriate to apply the control 
test in the first instance. 

However, Their Honours referred to the use of other 
indicia, some of which they listed. 

Their Honours, however, sounded a word of warning that 
any attempt to list the relevant matters, however completely, 
may mislead because they can be no more than a guide to 
the existence of the relationship of master and servant, and 
the ultimate question will always be whether a person is 
acting as the servant of another or on his own behalf and the 
answer to that question may be indicated in ways which are 
not always the same and which do not always have the same 
significance. Hence, in ABLF v. Brajkovich Pty Ltd (op cit) 
the Full Bench noted that the various indicia listed there 
could only be a guide. They include, but are not limited to, 
the mode of remuneration, the provision and maintenance 
of equipment, the obligation to work, the hours of work and 
provision for holidays, the deduction of income tax and the 
delegation of work by the putative employer (see per Mason 
J in Stevens v. Brodribb Sawmilling Co Pty Ltd (op cit)). 

In this case, one must examine the agreement as a whole, 
and the question to be asked is whether the appellant 
contracted to act as a servant or on his own behalf. 

If one looks at the agreement, one notes in the recital to 
it that the appellant agreed to act as a Professional Golfer 
and agreed to provide the services which a Professional 
Golfer provides. Clear it is that the appellant was, by the 
agreement, to undertake duties as set out in the agreement. 
Clear it was, too, that the consideration for him so doing was 
as set out in the agreement. 

The consideration passing from the Club to him was:— 
(1) To allow Mr Ince to sell balls to member at prices 

determined by him and to prohibit members from 
using their own balls on the fairway (there was 
therefore a monopoly granted by way of some- 
thing akin to a licence there). 

(2) To permit him the sole rights to sell balls, clubs 
and other accessories to members and visitors and 
to permit him to make, clean and repair clubs for 
members and to be paid for so doing by the 
members etc. He was, of course, to provide his 
own materials and to charge the persons whom he 
provided these services to. 

(3) To permit him the sole rights to hire or lease 
buggies and other usual accessories at a price 
which was not specified, but which would seem 
to have been within his discretion (he was required 
to keep them in good repair). 

(4) To permit him the sole rights to supply golf balls 
and equipment at competitive rates for trophies 
and prizes (this was to the Club not to members 
of the public). 

(5) Upon request, he was to give instruction in the 
game of golf to any member of the Club at 
approved PGA rates and to the pennant teams to 
the Club. This was a service provided therefore for 
a price to members who would pay and to the Club 
which would pay in their case. 

(6) (a) To pay to him for his services the sum of 
$10,000 per annum. 

(b) To permit him to retain all competition fees 
collected from players in the Thursday 
Scroungers events. 

(7) (a) To provide him at its own expense (but on 
such conditions as may be mutually deter- 
mined by the Club and the appellant) with a 
suitable and modem professional's shop 
complete with workshop, display and show- 
rooms at or near the clubhouse. 

(b) To provide light, power and telephone rental. 
(c) To provide at its own expense permanent 

fixtures in the shop, together with an efficient 
recognised burglar alarm system. 

(d) To provide insurance cover against public 
risk in the amount of at least one million 
dollars. 

(e) There was also to be an annual review of the 
agreement relative to the CPI index to be 
undertaken by the Club and if it failed to do 
so by the Professional, Mr Ince. 

(f) In addition, the Professional was authorised 
to submit accounts which he had rendered to 
members to the Committee when they were 
more than three months in arrears, and was 
entitled to the assistance of the Committee to 
collect the amount of those accounts from the 
members. 

For his part, the Professional was to discharge the 
following duties:— 

(1) To carry out all the functions normally carried out 
by a Professional. 

(2) To be responsible to the President of the Club or 
his Nominee. 

(3) By agreement as to when he would so act, to act 
as starter of competitions and to collect necessaiy 
fees payable to the Club and pay them to the 
Committee or to such persons as may be au- 
thorised by the Committee. (In return he was to 
collect the Scroungers' fees on Thursdays at the 
rate of $2.00 per head for himself.) 

(4) If the Committee desired it, he was to maintain 
proper discipline among the caddies who then 
shall be under his control management and 
instruction. 

(5) He was required to provide services as aforesaid 
from Monday to Sunday inclusive or as agreed 
with the Committee or its representative. 

(6) He was required to keep the shop open seven days 
a week, during certain prescribed hours each day. 

(7) He was required to play in such sponsored 
tournaments as agreed between the Committee or 
its representative. 

(8) He was required to employ an assistant or 
assistants to deputise for him during his absence 
and to pay wages to and keep those assistants 
properly insured under the Worker's Compensa- 
tion Act "and generally assume full responsibility 
toward them as their employer". 

(9) The Professional was required to give instruction 
in the game of golf to any member or members of 
the said Club who shall have priority in booking 
lessons. 
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One other pertinent observation is this. It was a term of 
the agreement that in the event of its determination, the plant 
and fittings installed by the Professional should be valued 
by an independent valuer and any replacement Professional 
would then be required to reimburse Mr Ince for the cost of 
fixtures put in by himself. 

One must interpret the agreement as a whole and interpret 
the words first according to their natural meaning. If there 
is then no ambiguity or absurdity then it is not necessary to 
go further. 

The word "remuneration" has been defined to mean 
"pay for services rendered" (see Chalmers v. The Common- 
wealth (1946) 73 CLR 19 at 37 per Williams J). 

We refer to that because in the agreement the word 
"remunerate" is used. It is used in clause 2(a). It is not used 
elsewhere in the agreement. In clause 2(a) the word 
"remuneration" is used in relation to the word "service 
fee" which is quantified in the clause at $10,000 per annum. 
The clause provides that the Club will: — 

"Remunerate the Professional for his services by the 
payment of a Service Fee at the rate of Ten Thousand 
Dollars ($10,000.00) per annum and in addition the 
Professional will retain all of the competition fees 
which are collected from players in the Thursday 
Scroungers events" (currently $2.00 per player). 

(The Professional is required to supply the golf balls and 
whisky as prizes, however, at the same time.) 

There is, therefore, dual remuneration for that service, 
namely the duties of acting as starter of competitions and 
collecting fees set out in clause 1(g), namely: — 

(1) The $10,000 fee per year. 
(2) The right to collect the players fees which would 

otherwise go to the Club. 
However, the word "remunerate" cannot be read, in our 

opinion, as indicating payment for services rendered, in the 
context of the whole of the agreement. We say that because 
the "remuneration" consists of a fee not a wage, and 
because that fee is not quantifiable in terms of time worked 
or hours, but per annum, and because the "remuneration" 
includes also the co petition fees collected by the Profes- 
sional on Scroungers day. These fees are $2.00 per head or 
such as the Committee of the Club fixes from time to time. 

What other sources of income does the professional have 
as a result of the contract? He has a number. He provides 
buckets of balls, as a monopoly, at prices determined by 
him, not the Club, on the fairway. He has the sole rights to 
sell balls, clubs, etc, and to make, repair and clean clubs. He 
has sole rights to hire out buggies and other accessories and 
to supply golf balls as trophies or prizes. He can give 
instructions in the game of golf and charge fees therefor. 

As to the subject of his duties, these include providing 
prizes for the Scroungers day, giving instruction to members 
and pennant teams, supervising competitions, providing 
services by agreement from Monday to Sunday, opening the 
shop for prescribed hours, directing and disciplining the 
caddies as required. 

Clause 3 is significant in that it provides for the 
termination of the agreement on any one of a number of 
grounds. These include his death or the making of a 
sequestration order against his estate. It also includes the 
Club being wound up or deciding that it will wind up, as well 
as the failure of Mr Ince to maintain his membership of the 
Professional Golfers Association of Australia Limited. It 
can also be terminated in the event of the Professional being 
guilty of gross misconduct or default, or by either party 
giving to the other three calendar month's notice. 

What the agreement reveals (read as a whole) is that the 
professional is to provide professional golf services. These 
are identified in the agreement to include supervisory 
services, what might be called coaching services, hire and 
sale of equipment, manufacture of equipment, repair of 
equipment, cleaning of equipment, supervision of competi- 
tions, maintaining a shop which sells appropriate golf 
material and keeping it open for particular hours, provision 
of golf balls, the employment of an assistant or assistants 
at his expense as deputy or deputies, policing the course, 

and, if required, supervising and instructing the caddies, as 
well as providing trophies to the Scroungers. In other words, 
these are a set of services which the professional is 
contracted to provide. 

On a consideration of the provision of those services, he 
is entitled to charge the members and others for hire of 
material, repairing, cleaning and charging the owner for it 
(not the Club), hiring and leasing golf buggies etc to users, 
selling golfing products and charging the purchasers or users 
of the service, not the Club, except in the case of the 
provision of balls and trophies for prizes to the Club. 

He is also required to supervise conditions in return for 
collecting Scroungers' fees and to collect fees from 
members and remit these to the Club. 

However, none of these income deriving activities are to 
be paid for by the Club, except for the provision of trophies, 
and, one assumes, golfing instruction to pennant teams. 

In addition, he is paid $10,000 per annum as a service fee 
which bears no relation to the time or type of his services 
and appears to be something more in the nature of a retainer. 

The services to be provided therefore include services 
which are provided in the course of the conduct of a hire, 
repair and retail business for which the Professional is 
accountable to no-one. As a consideration he is provided 
with a shop, assistance to recover the amount of unpaid 
accounts, light, power, insurance and the right to conduct a 
monopoly business. Only part of the services provided, 
namely coaching and supervision are services which require 
his personal attention. 

Another question is what the words "responsible to the 
President" mean in clause 1. "Responsible" means (see the 
Macquarie Dictionary) "involving accountability or respon- 
sibility". In the context of the agreement read as a whole, 
that cannot mean that clause 1 confers the right to control 
the Professional in the manner of an employee. The 
agreement read as a whole indicates otherwise. For example, 
much of what he does depends on his agreement to when 
or if it is to be done, and what he does is not subject to any 
supervision at all, for example, his retail hiring activities etc. 
If one examines those provisions where his agreement is 
required, for instance his acting as a starter of competitions 
"when agreed" (see clause 1(g)), it is to be noted that the 
clause does not provide "when directed". Therefore, "when 
agreed" must mean "agreed" with the Club through its 
Committee. 

The same observations can be made about clauses 1(h) 
and (k). 

The word "responsible" in clause 1 must mean "ac- 
countable" in the sense that the appellant's part of the 
contract is an on-going matter involving a relationship with 
the Club, and it would clearly be necessary for the appellant 
to meet the requirements of the Club from time to time in 
providing services. Meeting those requirements is very 
different from being subject to direction. 

The fact that he is required to meet those requirements 
does not, upon a reading of the whole of the agreement, 
mean that the President is given a right to control him. 
Indeed, it is quite clear that in the conduct of the 
Professional's daily business, the agreement provides no 
such control. The appellant is responsible for the proper 
conduct and viability of the business. It is just that it must 
be conducted in some respects to certain standards. 

That degree of separateness and independence in the 
manner of an employee is further borne out by the methods 
of termination provided for in the agreement. The existence 
of the right to terminate the contract for gross misconduct 
is consistent, on the face of it, with the contract being one 
of employment. However, the fact that the contract, which 
is so terminable, is a contract licencing the appellant to 
occupy shop premises and giving him the right therewith to 
conduct a business for profit amongst members and visitors 
to the course, and charging them therefor, indicates that the 
method of termination is not consistent with the existence 
of a contract of employment. It is more of a recognition of 
the importance of a Professional to the Club. 
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In addition, the making of a sequestration order is 
prescribed to be a ground for termination of the agreement. 

In the circumstances of this contract, the prescription of 
such a ground is a clear indication that the role of the 
Professional in providing a variety of services is as a 
business proprietor. Thus, he is a person, for the purposes 
of a contract, who is providing services, charging members 
and visitors for them, as well as the Club in some instances, 
and deriving a profit from his exertions as a business 
proprietor and that of his employees. 

Thus, it is clear that preserving the right in the Club to 
terminate, where there is a sequestration order against his 
estate, is a recognition that a person who is insolvent cannot 
provide the services which the contract requires that person 
to provide. Being able to provide them means that the person 
must be able to conduct a viable business which cannot be 
conducted in the event of the person's insolvency. If the 
agreement were a mere contract of service, then the question 
of an employee's bankruptcy or insolvency would not 
necessarily be relevant. 

In addition, if one were to apply the organisation test, the 
Professional's shop and activities whilst providing services 
within the Club and to the requirements of the Club is, to 
some extent, nonetheless, a separate entity. 

In the end, there exist the following indicia on the face 
of the agreement: — 

(1) The mode of "remuneration" is not by way of a 
wage or salary. 

(2) The major part of the consideration for services 
consists of a licence to sell, the provision of 
premises, the provision of insurance etc on the part 
of the Club. 

(3) The services provided by the professional include 
the operation of a retail business, hire and 
supervision services which derive income from 
the golfers to whom the services are provided. 

(4) There is no obligation in him to work for the Club, 
except where specifically agreed. 

(5) The hours of work and holidays are not prescribed. 
(6) There is no express provision for deduction of 

income tax. 
(7) There is nothing which could be called a wage or 

salary payable. 
(8) There is a specific instruction to the appellant to 

employ his own deputies in his absence and to be 
responsible for them fully as employees. 

Looked at overall, this is not a contract of service, but a 
contract to provide services. The obligations required of the 
appellant are not those of a servant or employee. The 
consideration to him is not by way of remuneration. His role 
is that of a retailer and business proprietor providing 
services in consideration of a number of benefits, including 
some coaching services and some supervisory services. The 
consideration involves a licence to conduct the business as 
a whole, as well as a lump sum fee unrelated to time. 

In the totality of the relationship between the parties, as 
the agreement evidences, there is not a right to control the 
Professional in the restricted manner of an employer with 
an employee. 

Indeed, the manner provided for termination of a contract, 
if there is a sequestration against the Professional, recog- 
nises the crux of the agreement, because it recognises that, 
if as the proprietor of his enterprise the Professional 
becomes insolvent, then he is unable to provide the services 
which he contracted to provide and these are a group of 
services. 

If, on the other hand, he were merely providing his 
services and not the services of his own enterprise, including 
his employees, then such a clause would not be necessary. 

The agreement, for the reasons which we have outlined 
above, was not at all ambiguous or defective and contained 
the whole of the agreement between the parties. It did not 
require the Commission to go outside its terms. Those terms 
reveal that the Professional was not an employee as defined 
in s.7 of the Act. Alternatively, even if that were wrong, it 

was not varied, and the extrinsic evidence does not 
demonstrate anything inconsistent with that view. Part of the 
grounds of appeal involved an assertion that the contract had 
been varied, in which event one would be able to go to the 
evidence of such variation. This evidence included the 
following: — 

(1) At page 36 (AB) there is a resolution of the 
Management Committee of 17 January 1989 
which advised that cleaners were also to be 
advised that the opening of the Clubhouse on 
weekends is now part of the duties of the 
Professional. 

(2) Mr A R Turner, the Manager of the Club, wrote 
on 17 May 1989 (see page 38 (AB)) advising as 
follows: — 

"I am pleased to confirm that the matter of your 
remuneration was discussed by Management 
Committee at the meeting on Tuesday 16th May 
1989. 

It was resolved that from that date you are 
authorized to retain 10% of green fee money 
collected by yourself on behalf of the Club. This 
authority is on the basis that: 

1. An assistant be hired by you to assist in the 
professional shop for collection of competi- 
tion fees and starting the competition fields. 

2. It is your responsibility that money collected 
for competition entry is correct." 

(3) The Management Committee meeting of 8 Sep- 
tember 1990 set out a report that there was an 
approach from the Ladies Captain with a request 
that in future Ladies Competition fees be collected 
by the Professional in his shop as applies on 
Thursdays, Saturdays and Sundays and that the 
Professional had indicated that he was happy to 
do this but required additional remuneration for 
the duty as he would have to employ an assistant 
(see page 40 (AB)). 

(4) At page 41 (AB) there is a request that Mr Ince 
conduct Junior Clinics commencing at 9.00 am on 
a number of dates. 

(5) Page 42 (AB) records a discussion with Mr Ince 
of problems relating to calling players to tees. 

(6) There was a complaint by Mr Ince of 16 May 1991 
(see page 48 (AB)) concerning the behaviour of 
the Vice-President, which, by letter of 28 May 
1991 (see page 50 (AB)), was dealt with by the 
Committee. 

We refer to the oral evidence and to the advertisement for 
the "position" dated 1 October 1988 (exhibit A, page 24 
(AB)). Indeed, the advertisement for the position demon- 
strates that the respondent was emphasising the conduct of 
the shop by the successful applicant (see exhibit A). That 
advertisement, formal parts omitted, reads as follows (see 
page 24 (AB) and see also page 38 (AB)): — 

"Expressions of interest and or offers are invited 
from professional golfers seeking the right to operate 
the pro-shop at the above course for a period of 3 years 
commencing approx 1st January 1989." 

In addition, at page 62 (AB) (exhibit T15) the draft pro 
forma agreement was not used. 

Exhibits C1 and C2, Mr Ince's tax return and financial 
statements for 1989/1990, are documents which reflect by 
reference to income from sales business receipts and the 
payment of wages and other outgoings (see page 71 (AB)), 
as well as the depreciation claimed for assets (see pages 
73-74 (AB)) that Mr Ince was not an employee, but a person 
conducting a business. 

There is no evidence that his business was in any way 
controlled or subject to control in the manner of an 
employee. Even if there was, it could relate only to the 
supervision of competitions etc. 

The exhibits set out at pages 31-59 (AB) do not seem to 
us to evidence control over Mr Ince. 
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Indeed, page 46 (AB), by way of example, dealing with 
the collection of Ladies' Competition fees by the Profes- 
sional, is obviously a matter for negotiation, not direction. 

However, as we have said, there was no need to go outside 
the four corners of the written agreement. 

The decision of the Commission at first instance reached 
is clearly the right conclusion. However, it gives some 
impression that one could find and interpret a document 
which contained the whole agreement by examining 
extrinsic evidence. As we understand, at least the main- 
stream of law, one does not look at extrinsic evidence when 
a written agreement contains the entire agreement and there 
is no ambiguity or absurdity in its terms. The question of 
a purported variation is subsequently entirely different. 

The appeal and no ground of it is made out. The 
Commission at first instance did not err. The appeal will be 
dismissed. 

Order accordingly 
Appearances: Mr K J Trainer on behalf of the appellant. 
Mr R J Andretich (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Anthony Ince 

and 
Hartfield Country Club Inc. 

No 1666 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLIWELL 

COMMISSIONER S A KENNEDY. 
19 June 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of March 1992 and having heard Mr 
K J Trainer on behalf of the appellant and Mr R J Andretich 
(of Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter and reasons for 
decision being delivered on the 19lh day of June 1992 
wherein it was found that the appeal should be dismissed, 
it is this day, the 19th day of June 1992, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J A Ince 

and 
Hartfield Country Club Inc. 

No 1666 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLIWELL 

COMMISSIONER S A KENNEDY. 
21 February 1992. 

Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 12th day of February 1992 and the 
appellant having made an application dated the 12th day of 
February 1992 requesting that the hearing of the appeal be 

adjourned, and the respondent having by letter dated the 
12th day of February 1992, not objected to the matter being 
adjourned, and the said application and letter having been 
filed herein, it is this day, the 21st day of February 1992, 
ordered that appeal No 1666 of 1991 be adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 

Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers' Union of WA (Inc). 

No. 227 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER J. F. GREGOR 

COMMISSIONER S. A. KENNEDY. 
7 July 1992. 

Reasons for Decision. 
TILE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by the applicant, the 
State School Teachers' Union of WA (Inc), to alter its rules. 
In fact, the rules involved were rules 3 and 4. 

The application to alter the rules was one brought 
pursuant to $.62(2) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). Since the 
application was an application to alter the rules relating to 
qualifications of persons for membership, it was properly 
before the Full Bench. 

It sought to alter rule 3. Membership, and rule 4 should 
be read with rule 3. 

The application provides for a new category of appointed 
members being "any person elected or appointed to an 
office in the State School Teachers' Union of Western 
Australia" (see proposed new rule 3(a)(v)). 

We were satisfied as to all the matters in relation to which 
we were required to be satisfied by virtue of s.62(3) and 
s.62(4), applying s.55, s.56 and s.58(3) of the Act. 

There was no objection to the alteration raised by any 
members. 

We were satisfied that reasonable steps had been taken 
to adequately inform the members of the proposal for 
alteration and the reasons therefor, and that the members, 
or any of them, might object to the proposed alteration by 
forwarding a written objection to the Registrar. We were so 
satisfied, having regard to the structure of the organisation 
and the steps taken. 

In addition, we should observe that rule 37. Alteration of 
Constitution had been complied with. 

For those reasons, we made an order authorising the 
Registrar to register these alterations. 

Appearances: Ms P. Byrne on behalf of the applicant. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers' Union of WA (Inc). 

No. 227 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER J. F. GREGOR. 

COMMISSIONER S. A. KENNEDY. 
8 June 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 8th day of June 1992 and having heard Ms P. 
Byrne on behalf of the applicant, and the Full Bench having 
determined that reasons for decision will issue at a future 
date, it is this day, the 8th day of June 1992, ordered that 
the Registrar be and is hereby authorised to register the 
alterations to rule 3. Membership and rule 4. Entitlements 
of the abovenamed application organisation as set out in 
Schedule A which is annexed hereto. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Schedule to Order No. 227 of 1992 —State School 
Teachers' Union of WA (Inc) Rule Alterations made on 
8 June 1992. 

Schedule A. 
(I) The following rule, rule 3. Membership, replaces the 

existing rule 3. Membership — 
"3. Membership. 

The Stale School Teachers' Union of W.A. (Incorpo- 
rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories — 

(a) Full Members — 
(i) Teachers employed by the Education 

Department of Western Australia or by 
any institution providing technical and 
further education in Western Australia 
and teachers employed in pre-school 
centres in Western Australia provided 
that such teachers hold or are enrolled 
for the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a) (i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected or appointed to an 
office in the State School Teachers' 
Union of Western Australia. 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or The Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers" organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible — 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

(g) Appointed Members: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Womens' Officer." 

(2) The following rule, rule 4. Entitlements, replaces the 
existing rule 4. Entitlements — 

"4. Entitlements. 
(a) Full Members shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) Honorary Life Members shall be entitled to all 
rights, privileges and benefits available to full 
members except that they shall not stand for 
office. 

(c) Honorary Members shall have the same rights and 
privileges as full members except that they shall 
not be entitled to be represented at Conference or 
to hold Union office or to vote in elections for 
Union office. 

(d) Special Category Members shall have the same 
rights and privileges as full members except that 
they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union 
office. 

(e) Retired Teacher Members shall not be eligible to 
stand for election to an office of the union or to 
vote at such an election but shall be entitled to all 
other rights, privileges and benefits of member- 
ship except as otherwise provided by this Con- 
stitution and provided that the use of the facilities 
at Union headquarters shall be by decision of the 
Executive. 

(f) Associate Members of the Union shall not be 
entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

(g) Appointed Members shall be entitled to all rights, 
privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office." 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s. 62. 

In the matter of an application by The State School 
Teachers' Union of W.A. (Incorporated) for alteration of 
registered rules. 

No. 227 of 1992. 
DEPUTY REGISTRAR T. J. POPE. 

8 June 1992. 
Decision. 

HAVING been directed by the Full Bench in its Order dated 
8th June 1992, I have this day registered alterations to rule 
3. Membership and rule 4. Entitlements of the abovemen- 
tioned organisation in terms of the schedule annexed to the 
order of the Full Bench. 

T. J. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Psychiatric Nurses' Association 

(Union of Workers) 
No 660 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 

14 May 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of May 1992 and having heard Mr 
M D Cuomo (of Counsel) on behalf of the applicant, Ms P 
J Giles (of Counsel) and with her Mr R Castiglione on behalf 
of The Australian Nursing Federation, Industrial Union of 
Workers, Perth, as objector, Mr F Furey on behalf of The 
Civil Service Association of Western Australia Incorpo- 
rated, as objector, and Mr G N Hocking (of Counsel) on 
behalf of the Health Services Union of Australia, as 
intervener, it is this day, the 14th day of May 1992, ordered 
by consent: — 

(1) (a) That the application by The Australian 
Nursing Federation, Industrial Union of 
Workers, Perth to extend time to lodge an 
objection to the application herein be and is 
hereby granted. 

(b) That the requirements of regulation 74 of the 
Industrial Relations Commission Regula- 
tions 1985 be and are hereby waived. 

(2) (a) That the application by The Civil Service 
Association of Western Australia Incorpo- 
rated to extend lime to lodge an objection to 
the application herein be and is hereby 
granted. 

(b) That the requirements of regulation 74 of the 
Industrial Relations Commission Regula- 
tions 1985 be and are hereby waived. 

(3) That application No 660 of 1991 be and is hereby 
adjourned sine die. 

(4) That The Australian Nursing Federation, Indus- 
trial Union of Workers, Perth and The Civil 
Service Association of Western Australia Incorpo- 
rated file and serve particulars of Notice of 
Objection within seven days of the 14th day of 
May 1992. 

(5) That there be liberty to the Health Services Union 
of Australia to file and serve any Notice of 
Objection herein which it may wish to file within 
seven days of the 14th day of May 1992. 

(6) That any party or objector to or in these 
proceedings shall have liberty to apply to have the 
matter brought on for hearing upon notice in 
writing to the other parlies/objectors. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union 
(Western Australian Branch) and The Metals and Engineer- 

ing Workers' Union, 
Western Australian Branch 

and 
A.C. Electrical Engineering Pty Ltd and Others. 

No. 678 of 1991. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 
COMMISSION IN COURT SESSION. 

COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH 
COMMISSIONER C.B. PARKS. 

1 July 1992. 
Reasons for Decision. 

THE COMMISSIONER: This matter concerns a claim by 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and The Metals 
and Engineering Workers' Union, Western Australian 
Branch, hereinafter referred to as the Applicant unions, to 
vary Clause 33A. — Redundancy, of the Metal Trades 
(General) Award 1966 (No. 13 of 1965) insofar as it relates 
to the right of an employer, on the termination of an 
employee, to offset superannuation payments attributable to 
employer contributions against severance pay specified 
under that clause. 

Subclause (8) of Clause 33A. —Redundancy, currently 
provides as follows: 

" (8) Superannuation Benefits 
(a) Subject to further order of the Commission 

where an employee, who is terminated 
receives a benefit from a superannuation 
scheme, the employee shall only receive 
under subclause (3) of this clause the 
difference between the severance pay speci- 
fied in that subclause and the amount of the 
superannuation benefit the employee re- 
ceives which is attributable to employer 
contributions only. 

(b) If the superannuation benefit is greater than 
the amount due under subclause (3) of this 
clause then the employee shall receive no 
payment under that subclause. 
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The claim by ihe Applicant unions, as varied by leave of 
the Commission, seeks to insert after paragraph (b) of 
subclause (8) a new paragraph (c) in the following terms: 

" (c) Provided that benefits arising directly or indirectly 
from contributions made by an employer in 
accordance with an award, agreement or order 
made or registered under the Industrial Relations 
Act 1979 shall not be taken into account. " 

The affect of the amendment is to remove any right in the 
employer to offset payments related to "occupational or 
award based superannuation" against severance pay. 

The argument in support of the application was sum- 
marised by Ms Robinson for the Applicant unions as having 
three basic thrusts. 

Firstly, it was said that the existing provision, which has 
its genesis in what is known as the Termination, Change and 
Redundancy Case (the TCR Test Case) (Print F 6230), was 
awarded by the Australian Conciliation and Arbitration 
Commission as it was then known (the Australian Commis- 
sion) in contemplation only of superannuation benefits 
which arose out of schemes voluntarily implemented by 
employers and which provided for payment on retrench- 
ment. Schemes of this sort were to be viewed, in her 
submission, in contrast to occupational or award based 
schemes which do not, except in special circumstances, 
allow for payment until the employee retires, and not until 
age 55. 

Secondly, it was argued that the TCR Test Case preceded 
the introduction of occupational or award based superannu- 
ation by approximately two years and could not therefore 
have included consideration of such schemes. 

Thirdly, it was said that there has been a number of 
arbitrated cases since the TCR Test Case which recognise 
that severance pay should not be offset against superannua- 
tion schemes which do not provide a benefit on termination. 

In addition, it was claimed by Ms Robinson that the award 
should be amended in the terms sought on merit and equity 
considerations. In Ms Robinson's submission, it would be 
an unfair and absurd result if occupational or award based 
superannuation could be offset against severance payments. 
Ms Robinson cited as an example an employee with five or 
more years of service who would receive no severance pay 
under such circumstances, and who would thus be in no 
different position to an employee with similar service who 
voluntarily resigned (see Exhibit Book R1(S)). It was 
submitted that severance pay and occupational or award 
based superannuation were for distinctly different purposes, 
the first being to compensate for the special hardships 
experienced by retrenched employees and the latter to 
provide financial security in retirement. It would be 
inequitable, in Ms Robinson's submission, for one to be 
offset against the other. 

Ms Robinson noted that the operation of the subclause 
sought to be amended was "subject to further order of the 
Commission" but argued that the prima facie position 
should not be one which allows for occupational or award 
based superannuation payments to be offset by virtue of the 
award. It was submitted that there is good reason to make 
clear the circumstances under which superannuation bene- 
fits may be taken into account in redundancy situations. 

Messrs Cooke and Adams, intervening on behalf of the 
Trades and Labor Council of Western Australia and the 
Minister for Productivity and Labour Relations respectively, 
endorsed the submissions of the Applicant unions and 
supported their claim. 

Mr Cooke focused his submissions on the intention of the 
redundancy provisions adopted by the Western Australian 
Industrial Relations Commission in Court Session in the 
Metal Trades Award job protection case following the TCR 
Test Case decision, which he contended was to compensate 
employees for loss and hardship associated with redun- 
dancy. He argued that existing standards relating to the 
ability to offset superannuation against severance payments 
set by the TCR Test Case took into account particular types 
of funds. These were funds to which employers made 
voluntary contributions and which provided specifically for 
payment of employer contributions to employees on 

termination. These funds, in his submission, were to be 
distinguished from the occupational or award based superan- 
nuation schemes which subsequently emerged. The occupa- 
tional or award based schemes were said by Mr Cooke to 
be a juxtaposition of the earlier voluntary schemes in that 
they firstly applied as a matter of award obligation and 
secondly, in order to meet the requirements set for such 
schemes, did not allow for payment of employer contribu- 
tions to the employee at the time of redundancy. 

In order to place his submissions in a proper context, Mr 
Cooke referred briefly to occupational or award based 
superannuation arrangements and made the following 
points. 

• Occupational or award based superannuation is 
structured in such a fashion as to create a range 
of incentives, including taxation incentives, for 
preservation with the objective of providing 
income on retirement as part of an overall 
government social/macro economic policy. 

• Taxation incentives to preserve funds in occupa- 
tional superannuation schemes include deductions 
against and/or deferment of taxation liabilities at 
considerable cost to the community through 
foregone revenue. An unintended outcome of 
offsetting occupational superannuation payments 
against severance pay would be that employers 
would effectively receive a taxation subsidy in 
relation to the award based obligation to pay 
redundancy. 

• If an employee found it necessary to "cash in"' 
his/her superannuation on being made redundant 
because offsetting arrangements precluded any 
entitlement to severance payments which would 
otherwise apply, they would suffer severe taxation 
penalties. 

• While it is acknowledged that some employees 
make a conscious decision, for personal reasons, 
to withdraw their funds from superannuation 
schemes rather than preserve the fund through 
roll-over arrangements, this is to be distinguished 
from circumstances where they have no choice 
because of the need to compensate for the short 
term affects of the hardship associated with 
redundancy. 

Mr Cooke drew support for his submissions from 
statements issued by the Federal Treasurer and submitted as 
Exhibits C1 and C2. 

Mr Adams, appearing for the Minister for Productivity 
and Labour Relations, adopted the submissions of the 
Applicant unions in relation to both the development of TCR 
provisions through the TCR Test Case and the authorities 
relied upon to establish the claim for an award variation in 
the terms set out in their application. 

The submission on behalf of the Minister supported the 
notion that it is necessary for the purposes of subclause (8) 
of Clause 33A. —Redundancy, to distinguish occupational 
or award based superannuation schemes from voluntary 
schemes which provide for the payment of employer 
contributions to an employee on termination. 

Mr Adams submitted that it is clear that the provision now 
sought to be amended was drafted in recognition of 
employer funded superannuation schemes which include 
provisions to apply in situations where redundancies occur. 
The Minister joined the Applicant unions and the Trades and 
Labor Council of Western Australia as intervener in pressing 
strongly for the need to acknowledge the differences in 
occupational or award based schemes and to make it clear 
that they ought not, prima facie, be subject to offsetting 
arrangements of the sort contemplated under the existing 
award provision. 

In opposing the application, Mr P. Cooke, speaking on 
behalf of Respondent employers for whom he held warrants 
and for the Chamber of Commerce and Industry of Western 
Australia as intervener, questioned the validity of the 
approach taken by the Applicant unions in respect of their 
claim. In Mr Cooke's submission, the more appropriate 
approach would have been to seek an interpretation under 
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the provisions of Section 46 of the Industrial Relations Act 
1979 of what is deemed to be a "benefit" for the purposes 
of subclause (8) of Clause 33A.—Redundancy. That issue 
aside, Mr Cooke submitted that the provision sought to be 
varied is a standard established as a result of a significant 
test case before the Australian Commission and a heavy 
onus lay upon the Applicant unions to show that the 
variation should be permitted. 

According to Mr Cooke, when the Commission in Court 
Session adopted the TCR Test Case provisions and inserted 
them into the Metal Trades (General) Award 1966 (No. 13 
of 1965) (66 WAIG 580) it endorsed the view expressed by 
the Commission in Court Session in the Federated Miscella- 
neous Workers' Union of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch v. Caris the Jeweller and 
Others that "...employees in this State should be treated no 
less favourably than the majority of their counteiparts 
elsewhere in the nation. By the same token they should not 
be treated more favourably (64 WAIG 1319)" (66 WAIG 
580 at 584). It went on to reject an argument by the unions 
to exclude the offsetting provisions of subclause (8) of 
Clause 33A.—Redundancy, from the award. In Mr Cooke's 
submission, this issue had not even been addressed by the 
Applicant unions in the instant matter and the Commission 
in Court Session as presently constituted was bound to apply 
the principle expressed in the Caris the Jeweller's Case. 

Further it was said that only one dispute could be 
identified in relation to the operation of subclause (8) of 
Clause 33A.—Redundancy, in its present form and that had 
been resolved through the Commission processes. In that 
context it was claimed that the Applicant unions had failed 
to demonstrate a need to alter the existing provision. It was 
also submitted that the matter had not been raised in any of 
the proceedings relating to the introduction of occupational 
superannuation into awards or during structural efficiency 
negotiations, as it properly should have been if a problem 
existed. All of this could only lead, in Mr Cooke's view, to 
the conclusion that the need for the award variation proposed 
by the Applicant unions had not been established. 

Having distilled the arguments of the parties and 
examined the authorities used in support of those arguments, 
the position as we comprehend it is as follows. 

On 2 August 1984 the Full Bench of the Australian 
Commission handed down guidelines on issues raised in the 
TCR Test Case. In this decision the Full Bench effectively 
made a "declaration of intent" in respect of those matters 
which it intended to make the subject of awards. The Full 
Bench also noted two particular instances which the 
employers argued might warrant an application for relief 
from the obligation to pay the general prescription under the 
severance pay provisions. The particular instance relevant 
to these proceedings concerns the payment to employees of 
benefits under superannuation schemes on retrenchment. On 
that issue the Full Bench said: 

" As to the relevance of superannuation schemes to 
our decision we agree with the majority of previous 
cases that payments under such schemes cannot be 
ignored, especially in cases where a superannuation 
scheme has a specific provision whereby full payment 
is made on redundancy occurring. Superannuation 
entitlements form an inescapable part of retrenchment 
and dismissal situations and payments such as those 
previously referred to form part of the very situation 
which, it is said, gives rise to the need for retrenchment 
pay. 

In both cases we would allow an employer to apply 
for relief from the obligations for payment which may 
be granted on such terms as to the Commission seem 
just. " 

(Print F 6230 at page 49) 
On 14 December 1984 the Full Bench issued what is 

known as the TCR Supplementary Decision finalising the 
terms of its award and including those terms into the Federal 
Metal Industty Award (Print F 7262). Again the question of 

superannuation was addressed and the Full Bench said in 
conclusion: 

" There is substantial merit in the employer's 
submission that where an employer has voluntarily 
introduced a superannuation scheme, and his/her 
contributions are paid to an employee on termination, 
it would be inequitable to make him/her pay severance 
pay in addition. 

However, as the ACTU has claimed, there may be 
cases where a different solution is warranted. 

In the circumstances, we consider that we should add 
to the clause suggested by the employer the expression 
"subject to further order of the Commission". 

(Print F 7262 at pages 22/23) 
Interestingly in those proceedings the positions of the 

employer and employee parties as to whether or not the 
circumstances in which superannuation may be taken into 
account should be made clear in the award is exactly 
opposite to the positions adopted by the parties in these 
proceedings. In the matter before the Federal Commission, 
the Australian Council of Trade Unions contended that: 

" ...it was preferable to deal with superannuation on an 
ad hoc basis in the light of all the circumstances 
because of the many and varied types of superannuation 
schemes and because in many new arrangements 
employees will not receive a superannuation payment 
in cash. " 

(Print F 7262 at page 22) 
The employers on the other hand contended that: 

" ...it was a practical proposition to write a provision 
into an award, that the circumstances in which 
superannuation can be taken into account should be 
made clear... " 

(Print F 7262 at page 22) 
Having balanced the arguments, the Full Bench con- 

cluded that in contrast to other exceptions provided for in 
its decision it would be "...practical and preferable to make 
the position in relation to superannuation clear in our 
decision." (Print F 7262 at page 22). 

After having first rejected an application to flow the TCR 
Test Case provisions into the State Metal Trades (General) 
Award 1966 (No. 13 of 1965) (65 WAIG 881), the Western 
Australian Industrial Relations Commission in Court Ses- 
sion on 19 February 1988 handed down its decision in a 
second application in which they were adopted (66 WAIG 
580). In the latter decision the Commission in Court Session 
identified a number of provisions contained in the TCR Test 
Case which were either varied or deleted in the application 
then before it. One of the deletions was the provision 
relating to the ability to offset superannuation benefits 
against severance pay entitlements. In rejecting the notion 
that the TCR Test Case provisions should be adopted in the 
amended form proposed by the application, the Commission 
in Court Session made the following observation: 

" We do not propose to dilate upon the difference 
between the Federal award provisions and the union's 
claims as mentioned above because for reasons to 
follow, it is quite unnecessary. The material before the 
Commission makes it abundantly clear that the 
majority of metal tradesmen throughout the Nation 
now enjoy the job protection provisions set out in the 
Federal Metal Industry Award, or something similar. 
In the light of the movement of the instant award 
consequent upon movement in the Federal Metal 
Industry Award over a long period of time we have 
reached the conclusion that it would be quite unfair to 
deny similar job protection to metal tradesmen in this 
State unless, of course, one or more of the provisions 
could not be accepted in principle. In support of this 
conclusion we refer to the unanimous decision of the 
Commission in Court Session in the 1984 Watchmaker 
and Jewelmakers' Case when it said— 

We re-emphasise that employees in this State 
should be treated no less favourably than the 
majority of their counterparts elsewhere in the 
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Nation. By the same token they should not be 
treated more favourably. 
(64 WAIG p. 1319) " 

(66 WAIG 580 at page 584) 
In developments since that time occupational or award 

based superannuation payments have become a part of 
award conditions through National and State Wage Case 
decisions. In its State Wage Case decision of August 1986 
(66 WAIG 1139) the Commission in Court Session adopted 
the Superannuation Principle from the June 1986 National 
Wage Case decision and the comments of the Australian 
Commission in relation thereto (Print G 3600). In that matter 
the Australian Commission rejected the notion that its 
decision to deal with superannuation could be characterised 
as a decision to distribute productivity. 

The Superannuation Principle adopted in the State Wage 
Case decision allows for agreements to be certified or 
consent awards to be made providing for employer 
contributions to approved superannuation schemes for 
employees covered by such agreements or consent awards, 
provided those agreements or consent awards: 

(i) operate from a date determined or approved by the 
Commission in accordance with the Commis- 
sion's phasing in procedure but not before 1 
January 1987 except in special and isolated 
circumstances approved by the Commission; 

(ii) do not involve retrospective payment of contribu- 
tions; 

(iii) do not involve the equivalent of a wage increase 
in excess of three per cent of ordinary time 
earnings of employees; 

(iv) are consistent with the Commission's Principles; 
(v) are in accordance with the Commonwealth's 

Operational Standards for Occupational Superan- 
nuation Funds; and provided that 

(vi) the consent of the employers is genuine. 
On 11 June 1986 the Commonwealth Government 

released its Operational Standards for Occupational Super- 
annuation Funds. The rationale for the superannuation 
provisions is apparent from the following paragraph from 
the operational standards under the heading of 'Preservation 
and Portability Standards'. 

" 5. The amount of the employer-financed benefits 
vested in accordance with the provisions of paragraph 
3, except where and to the extent that it is payable on 
retirement prior to age 55 in the form of a non- 
commulable pension payable for life, will be preserved 
until payable in one of the following circumstances: 

(i) on the member's retirement from the 
workforce, except that payment could not be 
made before age 55 (eg. for voluntary or 
involuntary termination of employment) un- 
less retirement was caused by permanent 
incapacity/invalidity; 

(ii) on the death of the member; or 
(iii) on permanent departure for overseas. 

There may be some isolated and exceptional 
circumstances under which exemption from this re- 
quirement might be sought. Such requests would be 
considered on their merits by the Government. " 

It is clear from this that the Commonwealth Govern- 
ment's objective was to preserve superannuation funds so 
that they would fulfill what is generally regarded as their 
purpose —i.e. to provide benefits after the normal working 
life. In particular, they are not normally available on 
'involuntary termination of employment' prior to age 55. 

It is also clear that occupational or award based 
superannuation funds are distinguishable from the funds 
referred to by the Australian Commission in its 1984 TCR 
Test Case and Supplementary Decisions. Such funds were 
voluntary and in some cases provided for the payment of 
employer contributions and/or included an additional com- 
ponent providing for redundancy benefits. Neither the TCR 
Test Case nor the subsequent decisions which led to the 
provision in the Metal Trades (General) Award 1966 (No. 

13 of 1965) now sought to be varied considered the manner 
in which funds of the former type ought to be taken into 
account in the application of offsetting arrangements. 

The issue raised in the application now before this 
Commission in Court Session has been raised in proceedings 
before tribunals elsewhere in Australia and without excep- 
tion it has been concluded that prima facie occupational or 
award based superannuation should not be able to be offset 
against severance payments which are made available for 
totally different purposes. See for example: 

• Lend Lease Investments Pty Ltd v. Cannon —Re- 
port (No. 13288) of the Industrial Registrar 
pursuant to Section 11 of the Employment 
Protection Act 1982 
((1985) 27 AILR 1184). 

• No. 750 of 1985 —Appeal by Johns Perry Ltd, 
Edmunds Moir Division against decision of Fisher 
J. in Application No. 290 of 1984 ((1986) 28 
AILR 11142). 

9 C No. 4221 of 1985, C No. 6210 of 1985 and C 
No. 6454 of 1985 —Applications by the Federated 
Municipal and Shire Council Employees Union of 
Australia to vary Local Government Awards re 
Termination, Change and Redundancy (Print G 
1801). 

• C No. 2048 of 1985, 2049 of 1985 and 2050 of 
1985 — Applications by the Municipal Association 
of Victoria to Vary Local Government Awards re 
Termination, Change and Redundancy (Print G 
2741). 

• No. 144 of 1987 and No. 145 of 1987- 
Applications to vary the Pastrycooks Award and 
Biscuit Award re Redundancy Provisions (Deci- 
sion No. D88/0019). 

• C No. 48 of 1987- KMC Contractors Pty Ltd and 
Othersv.The Amalgamated Metal Workers' Union 
and Another—Application re Termination of 
Employment and Severancy Pay (Print H 5417). 

• C No. 25605 of 1989 and C No. 25604 of 
1989 —Application by the Australian Workers' 
Union to vary awards re Termination, Change and 
Redundancy (Print H 9084). 

• C No. 45044 —Appeal by G. & S. Symons against 
decision of Riordan D.P. (C No. 40134) re 
Severance Pay (Print J 21 16). 

Some of these decisions dealt with the question of 
whether superannuation benefits should be offset against 
severance pay in a particular case and others dealt with the 
general question of whether a prima facie right to offset 
benefits under occupational or award based superannuation 
schemes should apply. These decisions support firstly the 
principle that occupational or award based superannuation 
benefits should not, prima facie, be offset against severance 
payments and secondly that determinations reflecting that 
principle do not conflict with the 1984 TCR Test Case and 
Supplementary Decisions. 

It is against this background that this Commission in 
Court Session concludes that the merit of the application 
now before it is established and that the claim as amended 
by leave should be granted. The reasons for so finding may 
be summarised as follows. 

Firstly, while the provision sought to be amended by this 
application is derived from a standard established by the Full 
Bench of the Australian Commission in the 1984 TCR Test 
Case and Supplementary Decisions, the Commission in 
Court Session in finally adopting the provisions from the 
Federal Metal Industry Award in the Metal Trades (General) 
Award 1966 (No. 13 of 1965), made it clear that it did not 
regard the matter then before it as a test case (see 66 WAIG 
580 at 582 and at 584). 

It is our view that while the provision of the award now 
under consideration reflects the standard established by the 
1984 TCR Test Case and Supplementary Decisions, it was 
approved on the merit established in relation to the Metal 
Trades (General) Award 1966 (No. 13 of 1965) and does not 
create a standard for all other awards of this Commission. 
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The application now before the Commission must similarly 
be treated on its own merit. Further, in a decision of the 
Australian Commission which bears upon this matter 
Johnson C., in dealing with the intention of the Australian 
Commission in the TCR Case said: 

" In considering the question of superannuation in 
the context of redundancy payments it seems to the 
Commission, as presently constituted, important to 
note that, in its principle decision the Full Bench said 
superannuation schemes cannot be ignored "especially 
in cases where a superannuation scheme has a specific 
provision whereby full payment is made on redundancy 
occurring". 

What this statement seems to contemplate, when 
read in conjunction with the further statement on the 
point recorded in the supplementary decision, is that all 
superannuation schemes which provide for full pay- 
ment upon termination, i.e. employer as well as 
employee contributions and especially those which 
have a specific such (sic) provision covering redun- 
dancy situations, may be the subject of application by 
an employer for relief from the obligations for payment 
arising out of the Termination, Change and Redun- 
dancy Case decision. 

The inference which may be drawn from this 
distinction is that the Full Bench was distinguishing 
between genuine superannuation schemes and those 
schemes which, upon analysis, may be more accurately 
described as arrangements for deferred pay or endow- 
ment. 

(Print G 2741) 
This reasoning was accepted by the Industrial Relations 

Commission of Victoria in Full Session in the Pastrycooks 
Award and Biscuit Award Case Nos. 144 of 1987 and 145 
of 1987 (Decision No. D88/0019) and Deputy President 
Keogh in KMC Contractors Pty Ltd and Others and the 
Amalgamated Metal Workers' Union and Another (Print FT 
5417) in concluding that in awarding the claims then before 
them there was no conflict with the intentions of the 
Australian Commission in the TCR Test Case. 

Further support for the view expressed above can be 
ascertained from the following dicta of the Full Bench of the 
Australian Commission in the Local Government Industry 
Termination Change and Redundancy Case. 

" In its second decision on the Test Case, the 
Commission referred to the ACTU's submission 
distinguishing superannuation benefits from severance 
pay. The ACTU had said that "superannuation pay 
provided income protection and assistance to workers 
on age retirement. Severance pay provides compensa- 
tion for loss and hardship consequent on the loss of jobs 
due to redundancy". 

In response to this distinction, the Commission said: 
" ....We do not believe that, in cases where the 

employers' contributions are paid out on termina- 
tion of employment that the distinction between 
superannuation and severance pay is as clear as 
the ACTU suggests. 

There is substantial merit in the employers' 
submissions that where an employer has voluntar- 
ily introduced a superannuation scheme, and 
his/her contributions are paid to an employee on 
termination, it would be inequitable to make 
him/her pay severance pay in addition. 

However, as the ACTU has claimed, there may 
be cases where a different solution is warranted. 

In the circumstances, we consider that we 
should add to the clause suggested by the 
employer the expression 'subject to further order 
of the Commission'." 

Although it is possible to come to a different 
conclusion from a reading only of the first 
decision, it is fair to conclude from the above 
passages that the Commission did not reject 
outright the distinction drawn between superannu- 
ation benefits and severance pay but said that the 

distinction is not "as clear as the ACTU sug- 
gests", and, in that context, decided to include the 
words "subject to further order of the Commis- 
sion" to deal with special circumstances which 
would warrant the modification or exclusion of the 
superannuation offset. Read in context, we do not 
see what other purpose the rider "subject to 
further order of the Commission" can be said to 
serve. 

We are satisfied on the basis of these remarks 
of the Test Case Bench that we are not inhibited 
from excluding the offset subclause from the 
Awards under consideration if there is sufficient 
merit for such a course arising from the special 
circumstances of the industry under considera- 
tion. " 

(Print G 1801) (our emphasis) 
On the above authorities this Commission in Court 

Session does not believe it is constrained in dealing with the 
application now before it. 

Secondly, as Mr Cooke for the Respondent employers and 
the Chamber of Commerce and Industry of Western 
Australia correctly pointed out, the onus rests on the 
Applicant to establish that the variation sought is justified. 
While it is true that there is no evidence before this 
Commission in Court in Session which indicates that 
disputes about the offsetting of occupational or award based 
superannuation are incapable of being adequately dealt with 
under the existing provision, it is clear that the introduction 
of occupational or award based superannuation constitutes 
changed circumstances and in our view there is a reasonably 
held concern that there is a need to make the position in 
relation to those changed circumstances clear. This would 
be consistent with the intention expressed by the Commis- 
sion in Court Session in its February 1986 Metal Trades 
decision on job protection to make known to all parties in 
advance their rights and obligations should termination 
become necessary and when definite decisions are made to 
introduce major change likely to have significant effects on 
employees. In this regard the Commission in Court Session 
then said: 

" While the Commission does not appear to have 
had any great difficulty in dealing with retrenchment 
problems on a case by case basis it is difficult to see 
how job protection relating to notice of termination by 
the employer and introduction of change can be dealt 
with as effectively on a case by case basis as it can by 
general award prescription. We have reached the 
conclusion that it is better for all parties to know in 
advance their rights and obligations should termination 
become necessary and when definite decisions are 
made to introduce major changes in production, 
program, organisation, structure or technology, that are 
likely to have significant effects on employees. The 
"case by case" approach leaves too much chance of 
employees and their unions being faced with fait 
accompli. 

Because of the scope of the Federal Metal Industry 
Award throughout Australia and the decision of the 
Industrial Relations Commission of Victoria in its State 
Termination, Change and Redundancy Case it now 
seems sensible for this Commission to include within 
its own award the provisions which should apply in 
termination situations so that rights and obligations are 
known to all. This will not prevent a consideration of 
individual cases on their merits as an employer, in a 
particular redundancy case, may make application to 
the Commission to have the general severance pay 
prescription varied on the grounds of incapacity to 
pay. " 

(66 WAIG 580 at 584) 
Further, it is apparent that the question of the ability to 

offset occupational or award based superannuation benefits 
against severance payments has been an issue of contention 
dealt with by tribunals in a number of matters in other States 
and that a pattern is emerging which indicates that a decision 
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in favour of the Applicant's claim would not conflict with 
the dicta of the Caris the Jeweller's Case (supra). 

Thirdly, it is well established that payments for superan- 
nuation and severance have separate and distinct purposes 
which need to be recognised in any offsetting arrangements. 
While the Commission in Court Session in its February 1986 
Metal Trades decision on job protection did not distinguish 
the two, it endorsed the finding of the Australian Commis- 
sion that the primary reason for severance pay is to 
compensate for inconvenience and hardship imposed on 
employees and for loss of certain non-transferrable credits. 
It is a fundamental premise adopted in all of the relevant 
authorities referred to in these proceedings that the different 
purposes of superannuation and severance payments are to 
be taken into account in any offsetting arrangement^ 

Unlike some earlier schemes, occupational or award 
based superannuation schemes do not contain any element 
of protection for redundancy. This is clear from the 
Commonwealth's Operational Standards for Occupational 
Superannuation Funds and is in contrast with many other 
earlier funds considered by the parties and the Full Bench 
of the Australian Commission in the TCR Test Case. It is 
appropriate that the different status of occupational or award 
based superannuation schemes be recognised in award 
provisions of the sort now under consideration. 

Fourthly, redundant employees are unable to receive any 
payments under occupational or award based superannua- 
tion schemes unless they come within limited specified 
exceptions. Leaving aside these exceptions, a redundant 
employee will not receive any payments from such schemes 
upon termination. The existing subclause refers to a 
situation where the employee receives a benefit on 
termination. This reflects the Australian Commission's 
conclusion in the TCR Supplementary Decision that: 

" There is substantial merit in the employers' 
submission that where an employer has voluntarily 
introduced a superannuation scheme, and his/her 
contributions are paid to an employee on termination, 
it would be inequitable to make him/her pay severance 
pay in addition. " 

(Print F 7262 at page 22) 
Employees under occupational or award based schemes 

have only vested interests in the fund and receive no 
payment on termination as contemplated by the Australian 
Commission. Occupational or award based superannuation 
schemes are a distinct group which should be treated in a 
consistent manner. 

Fifthly, to allow the existing provisions to stand unaltered 
could lead to unintended consequences in respect of 
employees with entitlements under occupational or award 
based superannuation schemes, i.e. 

• superannuation scheme contributions may be 
credited for a purpose other than that intended; 

• the offset of notional payments of occupational or 
award based superannuation scheme contributions 
would take from employees some or all of the 
prescribed severance payments and lead to inequi- 
table outcomes between employees; 

• any ability to offset occupational or award based 
superannuation scheme contributions against sev- 
erance payments could have unintended taxation 
consequences to the detriment of the employee 
and to the benefit of the employer. 

These factors require favourable consideration of the 
claim on equity grounds and in the public interest. 

Finally, there was nothing put to the Commission in Court 
session which raised questions about the acceptability of the 
claim in terms of the State Wage Case Principles. Clearly 
the matter may be dealt with under the Conditions of 
Employment Principle. While there was no evidence put 
before the Commission in Court Session by the parties as 
to cost implications both directly and through flow-on, it is 
our view that there is nothing in the proposed award 
variation which prima facie would lead to the view that they 
would be other than negligible. 

There is one final issue which remains to be addressed. 

In his submissions Mr Cooke for the Respondent 
employers and the Chamber of Commerce and Industry of 
Western Australia, argued that should the Commission in 
Court Session be moved to accept the claim by the Applicant 
unions it should retain for the Commission the jurisdiction 
to examine particular circumstances where it may be 
considered that occupational or award based benefits should 
be able to be offset against severance payments. This would 
be consistent with the approach of the Industrial Relations 
Commission of Victoria in Full Session in the Pastrycooks 
Award and Biscuit Award Case (supra). In response, Ms 
Robinson for the Applicant unions raised no objection to the 
proposition. It is our view that such a provision would be 
consistent with the general context of the subclause sought 
to be amended and would provide a mechanism to deal with 
special circumstances which may arise through a claim that 
the prima facie position now established in respect of 
occupational or award based superannuation should not 
apply. 

For the reasons set out above the award will be varied in 
the terms sought subject to the addition of the words "unless 
the Commission so orders in a particular case" after the 
word "account" in the last line of the subclause as set out 
in the claim as varied by leave of the Commission. 

Appearances: Ms M. Robinson appeared on behalf of the 
Applicants 

Mr P. Cooke appeared on behalf of the Respondents and 
as an intervener on behalf of the Chamber of Commerce and 
Industry of Western Australia 

Mr A. Cooke appeared as an intervener on behalf of the 
Trades and Labor Council of Western Australia 

Mr T. Adams appeared as an intervener on behalf of the 
Honourable Minister for Productivity and Labour Relations 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union 
(Western Australian Branch) and The Metals and Engineer- 

ing Workers' Union, 
Western Australian Branch 

and 
A.C. Electrical Engineering Ply Ltd and Others. 

No. 678 of 1991. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 
COMMISSION IN COURT SESSION. 

COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH 
COMMISSIONER C.B. PARKS. 

8 July 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants, Mr P. Cooke on behalf of the Respondents and 
as an intervener on behalf of the Chamber of Commerce and 
Industry of Western Australia, Mr A. Cooke as an intervener 
on behalf of the Trades and Labor Council of Western 
Australia and Mr T. Adams as an intervener on behalf of the 
Honourable Minister for Productivity and Labour Relations, 
the Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of July 1992. 

BY THE COMMISSION IN COURT SESSION 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 
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Schedule. 
PART I—GENERAL: 
1. Clause 33A.—Redundancy. Immediately following 

paragraph (b) of subclause (8) of this clause insert the 
following new paragraph: 

(c) Provided that benefits arising directly or indirectly 
from contributions made by an employer in 
accordance with an award, agreement or order 
made or registered under the Industrial Relations 
Act 1979 shall not be taken into account unless the 
Commission so orders in a particular case. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Allwood Furniture Industries and Others. 
No. 1226A of 1990. - 

Furniture Trades Industry Award 
No. A6 of 1984. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER A.R. BEECH. 

16 June 1992. 
Reasons for Decision, 

CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

In summary the applicant union seeks to achieve what it 
believes to be "appropriate rates and conditions for persons 
employed in the furniture industry on construction sites but 
doing work which is relevant to and the work of furniture 
tradespersons". To this end a Construction Appendix is 
proposed for inclusion in the Furniture Trades Industry 
Award. Under the proposed definition "construction work" 
shall mean— 

(i) all work "on site" in connection with cabinet- 
making, trench polishing and floor covering in 
buildings or structures; or 

(ii) all work which the union and the employer 
concerned agree is constmction work but only if 
the agreement is approved by the Board of 
Reference; or 

(iii) all work which, in default of an agreement as 
aforesaid, is declared by the Board of Reference 
to be construction work. 

To accommodate the performance of duties of cabinet- 
making, trench polishing and floor covering the proposed 
Construction Appendix sets out provisions for the following: 
General Provisions Compensation for travel 
Scope patterns 
Area Hours 
Definitions Rest Periods and Crib time 
Rates of Pay Overtime and Special Rates 
Multi-Storey Allowance Weekend Work 
Mixed Functions Meal Allowance 

Living Away from Home— 
Distant Work 
Annual Leave Loading 
Right of Entry 
Grievances and Disputes 
Special Rates and Conditions 
Shift work 

It is noted that as the Award stands, provision is made for 
the payment of special rates and conditions for cabinet- 
makers, french polishers and floor coverers engaged on 

construction work. The proposed Construction Appendix 
intends to cater for these classifications within the self 
contained annexure in the award. 

The proposed schedule before the Commission in Court 
Session incorporates amendments submitted after proceed- 
ings commenced. These were necessary as the wording of 
the initial proposal inadvertently extended the scope of the 
award. 

As the application attracts consideration under the Special 
Case Principle, the Minister and the Chamber of Commerce 
and Industry of Western Australia (CCIWA) (formerly the 
Confederation of Western Australian Industry) are identified 
as parties in this matter. The Construction, Mining and 
Energy Workers' Union of Australia Western Australian 
Branch (the CMEU) along with the BuUding Trades 
Association were extended limited rights of intervention. 

Although the applicant union claims support from a 
number of employers in the furniture industry, others present 
their opposition forcefully. In this respect they are joined by 
the CMEU. The Minister and the CCIWA express their 
doubts about the application's compliance with the Princi- 
ples of Wage Fixation. Employers opposing the implemen- 
tation of the Constmction Appendix and the CCIWA submit 
that the application should be considered under the Wage 
Fixing Principles handed down in June 1991 (71 WAIG 
1724) and not those of September 1989 (69 WAIG 2917 at 
2924); although it is conceded by the CCIWA that this is 
of little consequence given the wording of the Special Case 
Principle in both decisions. In view of the fact that the 
Special Case Conference proceedings were commenced 
prior to the determination of the June 1991 State Wage 
Decision (op cit), it is clear that the Principles of Wage 
Fixation set out in the September 1989 determination are the 
relevant consideration. 

The applicant union promotes the award amendment as 
a step (in conjunction with a subsequent Minimum Rates 
Adjustment exercise) to establish appropriate wage rates for 
tradespersons and non-tradespersons in the furniture indus- 
try. The advent of a Construction Appendix is intended to 
prevent what the union sees as the flow of employees from 
the furniture industry to the building industry. The claim is 
said to arise out of structural efficiency and relies on work 
value considerations and public interest to sustain accep- 
tance as a Special Case. It is submitted that cabinetmakers' 
skills have been enhanced through the requirements to work 
with new products and that their value is equal to that of 
carpenters employed in construction work. The aspects of 
public interest being served by this application as we discern 
them, go to the resolution of disputes between the applicant 
union and the CMEU arising from wage disparity between 
cabinetmakers on the one hand and carpenters and joiners 
on the other engaged on furniture fixing work. It is asserted 
that the Construction Appendix will prevent the CMEU 
from claiming the applicant union's members when they are 
working on construction sites and insisting upon them being 
classified as carpenters when performing fixing work. Here 
the focus of the application is specifically on cabinetmakers. 
The public interest, it is argued, will be served by having 
the most appropriately trained tradespersons performing 
furniture fixing work on constraction sites. This will reduce 
the cost of installation as employers will not have to 
"rework" jobs to ensure the standard of fixing. Skilled 
people will perform the full scope of their trade. Grievances 
over pay differentials on construction sites will be overcome 
and demarcation disputes which have bedeviled furniture 
fitting operations over recent years should be reduced. 

The applicant union submits that the initiative to 
implement a Construction Appendix which reflects the 
provisions of the Building Trades (Construction) Award 
1987 can be achieved at a direct labour cost of $5.75 per 
week for each cabinetmaker, french polisher and floor 
coverer engaged on construction work. This amount is 
calculated on the basis of a restructured base rate and 
supplementary payment (in line with building tradesper- 
sons' wage rates) and the payment of a construction industry 
allowance ($15.20 pw) and a special allowance ($7.70 pw) 
(in lieu of payment of the existing rate under Clause 
42.—Special Rates and Conditions in the Furniture Trades 
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Industry Award, $7,53 per day). However the increase of 
$5.75 per day calculated by the applicant union does not 
include other allowances proposed in the Construction 
Appendix and paid to carpenters and joiners pursuant to the 
Building Trades (Construction) Award 1987 (see Transcript 
pages 83 and 139 also Exhibit D2). The financial impact of 
the proposed Construction Appendix is claimed to be 
negligible particularly, it is argued, as the rates sought are 
already being paid by a number of respondents engaged in 
the furniture industry on construction projects. The fact that 
the application is specific to three classifications of 
tradespersons under the award who are performing construc- 
tion work, as defined, is sufficient in the applicant union's 
view to ensure that the possibility of flow on is minimised. 

It is submitted that the application should be seen in the 
context of a series of decisions of the Commission which 
have established the rights of cabinetmakers to perform 
certain work on construction sites, the application of the 
Furniture Trades Industry Award to that work and not the 
Building Trades (Construction) Award and the applicant 
union's right to constitutional and industrial coverage of 
cabinetmakers (65 WAIG 2300). The applicant union also 
points to the evidence in previous cases which it says 
recognises the work of cabinetmakers and which records the 
level of disputation with the CMEU over work on 
construction sites (70 WAIG 250). 

The union's failure to achieve terms and conditions for 
cabinetmakers and for french polishers and floor coverers 
which are aligned with that trade consistent with those 
which apply to carpenters and joiners in the building 
industry, is a matter of record (see 65 WAIG 402 and 66 
WAIG 1608). In the union's view the recognition given to 
"public interest" under the Special Case Principle in the 
September 1989 State Wage Decision (op cit) now affords 
the opportunity to address this grievance. Any weakness in 
the applicant's case to satisfy the strict test associated with 
work value changes can be overcome by the general thrust 
towards structural efficiency under the proposed amend- 
ments and an acceptance that the public interest is being 
served by a reduction in demarcation disputes. Furthermore 
the union contends that as the application is consistent with 
the objects of the Industrial Relations Act (Section 6) and 
that employers will not be disadvanlaged by the award 
amendments (ie there will be a "level playing field" on 
which they can compete for work within the construction 
sector of the furniture industry) the scope of the Special Case 
Principle is flexible enough to accommodate the claim as an 
initiative consistent with Structural Efficiency. 

Evidence was presented on the problems encountered on 
site where the CMEU claims the work of furniture fitting 
is exclusively that of carpenters, where CMEU membership 
is insisted upon and the costs of installation escalate due to 
the inadequate skills of those employed to perform work 
traditionally the domain of cabinetmakers on construction 
sites. 

Opposition to the claim for a Construction Appendix in 
the award is mounted on a wide front. The CMEU and a 
number of respondents to the award cite the contradiction 
between a "named respondency" provision in the Scope 
clause to the proposed appendix and the common rule nature 
of the application with respect to the employment of 
apprentices. They warn that the identification of "construc- 
tion work" as proposed effectively designates all work 
performed outside the factory as coming within the terms 
and conditions of the Appendix. This, it is submitted, has 
the potential to flow to the Building Trades (Construction) 
Award and to change the nature of construction work 
generally. 

The CCIWA and respondents see the application as no 
more than an attempt to settle demarcation disputes by 
recourse to comparative wage justice. This is being done 
under the guise of a Special Case without any certainty that 
that objective will be realised. 

Opponents to the claim consider that there is a failure by 
the union to focus on anything but its dispute with the 
CMEU over cabinetmakers working on construction sites. 
The case does not address the circumstances of french 
polishers and floor coverers within the claim that the 

Construction Appendix is consistent with structural effi- 
ciency. Furthermore it is argued that the applicant union has 
failed to comprehend the real financial impact of the award 
amendment and that this could be in the order of $53.15 per 
week for the classifications engaged on construction work 
where travelling allowance would become payable and 
where none is being paid at present. Although it is 
acknowledged by respondents that this difference may vary 
significantly for individuals who receive an entitlement to 
payments under Clause 19. —Away From Home and 
Travelling Time, of the Furniture Trades Industry Award. 
However there is no doubt, it is submitted, that the revised 
conditions for the incidence of payment of tool allowance, 
multi storey allowance, leading hand allowance and mixed 
functions will increase payments to employees. Also 
variations to hours of duty, meal breaks, and overtime 
provisions are more restrictive and are therefore inconsistent 
with structural efficiency. Under the proposed Construction 
Appendix the particular classification of tradesperson 
working on site would have a different grievance and 
disputes settlement procedure to that of other award 
employees. Similarly the right of entry provisions would 
change. The parties opposing the application note that no 
justification has been attempted for changes other than to 
claim their acceptability under rubric of a more flexible 
approach to this Special Case Principle. 

Significant emphasis is placed on the dangers of flow on 
to the factory environment in the furniture industry by 
respondents opposing the application. In an attempt to allay 
this concern the applicant union expressed its willingness to 
restrict the Construction Appendix to those employed 
permanently on construction sites. This is not the preferred 
position but one which is seen as limiting the impact of the 
award variation to circumstances which the union claims 
already sees cabinetmakers in receipt of terms and condi- 
tions consistent with the Building Trades (Construction) 
Award —albeit that they are being classified as carpenters. 

The Minister and the CCIWA are unable to identify 
initiatives associated with the application which promotes 
structural efficiency within the furniture industry. Reliance 
on the Work Value Principle is seen as tenuous without a 
detailed examination of changes in the nature of work or the 
conditions under which duties are performed by cabinet- 
makers, french polishers and floor coverers over a specified 
period. 

Fundamental to the determination of the claim as a 
Special Case is an identification of the structural efficiency 
initiatives which will flow from proposed award changes. 

The difficulty that the applicant union faces in the 
discharge of this onus is that these do not arise to any 
significant degree from any change in work value claimed 
for the classifications of cabinetmakers, french polishers and 
floor coverers but rather only from the possibility of a 
reduction in the level of disputation with another union and 
the assertion that the public interest will be served if 
cabinetmakers secure a position in furniture fitting on 
construction sites. The frustration experienced by the union 
in its attempts to achieve this are a matter of public record; 
but that does not give the instant application the degree of 
merit necessary to justify acceptance of the proposal for a 
Construction Appendix in the Furniture Trades Industry 
Award. 

An application to "re-establish parity" with the Building 
Trades Award No. 31 of 1966 through the application of the 
Anomalies Principle was rejected in 1986 (66 WAIG 1608). 
On that occasion the union referred extensively to the 
history of the classification of cabinetmaker compared to the 
classification of carpenter and joiner and sought, in broad 
terms, to align the wages and conditions applicable to 
carpenters and joiners to those of cabinetmakers, and in that 
matter sought to do so in a manner which would have 
affected the whole award. The Commission in Court Session 
refused the claim on the basis that there were none of those 
things present in the material put before the Commission 
that indicated a traditional nexus between the two. Similarly 
the Commission was not prepared to consider the issue in 
a manner that would affect the whole award. It comprehen- 
sively analysed the constituent parts of the remuneration of 



1526 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

cabinetmakers and of carpenters and joiners from a 
historical perspective. It concluded as follows: 

"The applicant's claim is predicated on the proposi- 
tion that the total rate of wage for the classification 
"Cabinelmaking" should not be less than that pre- 
scribed for the classification "Carpenter and Joiner" 
in the Building Trades Award No. 31 of 1966 whether 
employed in a factory or on site." 

"We have found there is no case to increase the base 
rate of wage for the classification "Cabinelmaking" in 
the Furniture Trades Award, no case to increase the 
"Supplementary Payment" in the Furniture Trades 
Award and therefore for all of the reasons herein we 
conclude that there is no case to increase the sum of 
those amounts —the total weekly rate of wage." 

"The answer in our mind to the "situation" which 
triggered this application, particularly the total rates of 
wages for the tradesmen classifications in the Building 
Trades Award as revealed in matter number 265 of 
1985 the "constitutional or demarcation issue" before 
the Commission last year, lies in a revision by the 
parties as the respondents forecast of those provisions 
of the award contained in subclause (1) of Clause 
42. —Special Rates and Conditions relating to Cabinet- 
makers and French Polishers performing their duties on 
construction work (as defined) away from their 
employers' business premises" (66 WA1G at 1613)." 

It is now argued that the circumstances of the present 
application are sufficiently different to sustain a Special 
Case. The change in the Principles of Wage Fixation to 
recognise public interest, the focus on three trade classifica- 
tions only to have alignment with the terms and conditions 
applying to construction work under the Building Trades 
(Construction) Award and the proposal of further initiatives 
under the Minimum Rates Adjustment Principle are said to 
be matters relevant to the present case and which distinguish 
it from previous attempts to remove differences between the 
terms and conditions applying under the Furniture Trades 
Industry Award and Building Trades (Construction) Award 
when work is performed by furniture tradespersons on site. 
We are not satisfied that this is the case. 

The applicant's case suffers from a failure to appreciate 
or at least to provide a proper explanation of the relevance 
of the terms and conditions of the Building Trades 
(Construction) Award to the furniture industry. We cite the 
terms of the proposed Industry Allowance adopted from the 
Construction Industry Award. What particular relevance do 
the following disabilities have to cabinetmakers, french 
polishers and floor coverers engaged in the furniture 
industry on construction sites? 

(a) Climatic conditions when working in the open on 
all types of work. 

(b) The physical disadvantage of having to climb 
stairs or ladders. 

(c) The disability of dust blowing in the wind, brick 
dust and dripping from concrete. 

(d) Sloppy and muddy conditions associated with the 
early stages of the erection of a building. 

(e) The disability of working on all types of scaffold- 
ing or ladders other than a swing scaffold, 
suspended scaffold, or a bosun's chair. 

(0 The lack of the usual amenities associated with 
factory work (e.g. meal rooms, change rooms, 
lockers). 

We are not satisfied on what is before us that in 
identifying "construction work" sufficient consideration 
has been given to the range of work performed by the three 
classifications outside the factory environment. Is shop 
fitting necessarily the same as construction work as 
understood within the building industry and provided for in 
the Building Trades (Construction) Award? 

It is incumbent upon the Commission to satisfy itself that 
the financial impact of the award changes are negligible and 
to that end the possibility of flow on must be taken into 
account. The explanation of the likely outcome of the 
application of the proposed Construction Appendix on the 

furniture industry tendered by respondents opposing the 
claim gives rise to concern (see Exhibit T1 and transcript 
pages 146-152). The concern cannot be discounted by 
reference to the possibility of the resolution of industrial 
disputation within the industry and which will serve the 
public interest. 

The determination of a revised supplementary payment/ 
base rate wage configuration for the classifications of 
cabinetmaker, french polisher and floor coverer under the 
Construction Appendix amounts to a de facto Minimum 
Rates Adjustment without the controls and scrutiny that that 
exercise must follow under the Principles. As the respon- 
dents point out such an approach has the potential to 
fragment classification structures between workshop and 
construction site environments and would effectively set up 
a nexus for three classifications with the building industry, 
a move which was specifically rejected by the Commission 
in Court Session in 1986 (66 WAIO 1608). 

In considering this application we are left with the 
impression that because of the applicant union's disputation 
with the CMEU over the cabinetmakers' role in furniture 
fitting on site, it is preoccupied with the relevance of the 
Building Trades (Construction) Award to the furniture 
industry. The Minimum Rales Adjustment exercise provides 
the opportunity to address issues particular to that industry, 
to provide career paths appropriate to skill and training and 
to make the award more relevant to the furniture industry. 
This can be achieved without the necessity to replicate 
aspects of the Building Trades (Construction) Award. 
Although in establishing key minimum classification points 
reference to that award may be appropriate. The Minimum 
Rates Adjustment exercise may also require a review of 
Special Rates and Conditions provision in the Furniture 
Trades Industry Award given the importance of that to a 
particular aspect of duties performed by some classifications 
either on a permanent or occasional basis. 

In highlighting the need for the parties to the Furniture 
Industry Award to consider structural efficiency within the 
context of the demands of that industry, we reject the 
submission of the CMEU that the public interest would be 
served by the Commission adopting a course in the furniture 
industry which would be consistent with national objectives 
in the building industry to achieve union rationalisation and 
to implement a broadbanded classification structure. The 
furniture industry is not a section of the construction 
industry, it interfaces with it in certain areas of operation but 
those activities should not dictate the course of develop- 
ments in it. The Minimum Rates Adjustment process 
provides the vehicle for the industry to review its needs, its 
classification structures and its work arrangements. That 
should not be inhibited by the possibility of developments 
in the building industry in the future. 

We find it unnecessary to comment on the submissions 
which go to the drafting of the Construction Appendix 
suffice it to say there was merit in the issues raised 
concerning the scope of the Appendix and the definition of 
"construction work". 

The application for the implementation of a Construction 
Appendix is rejected as not satisfying the requirements of 
a Special Case. 

Appearances: Mr TP. Daly appeared for the applicant. 
Mr A.C. Tomlinson appeared for the respondents. 
Ms B.J. Love and later Mr P. Harris appeared as 

intervener on behalf of The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch. 

Ms E.M. Parker appeared as intervener on behalf of the 
Minister for Productivity and Labour Relations. 

Mr D.M. Jones and later Mr B. Williams appeared as 
intervener on behalf of the Chamber of Commerce and 
Industry of WA. 



72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Induslrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Allwood Furniture Industries and Others. 
No. 1226A of 1990. 

Furniture Trades Industry Award 
No. A6 of 1984. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER A.R. BEECH. 

16 June 1992. 
Order. 

HAVING heard Mr TP. Daly on behalf of the Applicant 
Union; Mr A.C. Tomlinson on behalf of the Respondents; 
Ms B.J. Love and later Mr P. Harris as intervener on behalf 
of The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; Ms E.M. Parker 
as intervener on behalf of the Minister for Productivity and 
Labour Relations and Mr D.M. Jones and later Mr B. 
Williams as intervener on behalf of the Chamber of 
Commerce and Industry of Western Australia, the Commis- 
sion in Court Session pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby order- 

That the application for the implementation of a 
Construction Appendix is therefore dismissed. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Fletcher t/a Friendly Helpers and F H Promotions 

and 
David William James Galbraith. 

No 315 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
7 July 1992. 

Reasons for Decision. 
THE PRESIDENT: The applicant, Thomas Fletcher trading 
as Friendly Helpers and F H Promotions, made application 
to the Commission constituted by the President sitting alone 
for "an order to set aside order for cost award against me 
26-1-92". 

On 26 January 1992 the Senior Commissioner made an 
order against Mr Fletcher in application No 1702 of 1991 
in favour of the respondent, Mr David William James 
Galbraith, in the sum of $135 pursuant to an application 
made under s.29 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

There was no appearance by Mr Galbraith upon the 
hearing of this application. 

Mr Fletcher appeared and confirmed that the application 
was in fact one for the stay of the operation of the whole 
of the decision of the Commission at first instance. 

There was service of this application upon Mr Galbraith 
according to a declaration of service which was valid under 
regulation 89 of the Industrial Relations Commission 
Regulations 1985 (hereinafter referred to as "the Regula- 
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tions") and which occurred on 10 March 1992 according to 
a declaration of service of Ann Marie Fletcher filed herein 
on 10 March 1992. 

The notice of appeal against the decision of the 
Commission is in appeal No 149 of 1992 and this was filed 
on 6 February 1992 and served on 7 February 1992 
according to a declaration of service again declared by Ann 
Marie Fletcher. 

The complaint of the applicant was that: — 
(1) He never received a letter advising of the hearing 

date or any other notification. 
(2) The orders made under s.29 of the Act were 

incorrect. 
Mr Fletcher appeared before me in person and stated to 

me from the bar table that he had not been advised of the 
hearing date. That he told me is why he did not attend at the 
time the Commission at first instance heard and determined 
the matter and made an order, and, further, he asserted that 
he had not employed Mr Galbraith at the times alleged by 
Mr Galbraith in his claim. 

Mr Fletcher also informed me that Mr Galbraith had left 
his address and that he had been on a working holiday in this 
country. 

No appeal books have been filed in this matter and no 
proper explanation was given for the delay in bringing a 
notice of appeal filed on 7 February 1992 on for hearing 
when almost five months have elapsed. However, I take into 
account that, again, Mr Fletcher is a person acting for 
himself and that might constitute part of the explanation. 

There having been no opposition to Mr Fletcher's 
application, I am satisfied that there is a serious issue to be 
tried on his allegation that he was not properly served. 

In addition, in relation to the question of the balance of 
convenience, I am satisfied that the balance of convenience 
favours the applicant, nothing having been offered to me to 
oppose his assertion that it would be wrong for him to pay 
the moneys out when he does not know the whereabouts of 
Mr Galbraith and could not recover them, and when it would 
appear that Mr Galbraith is a resident of this country. 

However, I propose that such stay operate only until 21 
July 1992 to enable the appeal to be listed for hearing after 
the proper steps have been taken by Mr Fletcher. If those 
steps are not taken and the appeal is not listed, then the order 
for a stay will cease on 21 July 1992. If those steps are taken, 
then my order will be that the stay operate until the hearing 
and determination of this matter or further order. 

Appearances: Mr T Fletcher on his own behalf as 
applicant. 

No appearance by or on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Fletcher t/a Friendly Helpers and F H Promotions 

and 
David William James Galbraith. 

No 315 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
2 July 1992. 

Order. 
This matter having come on for hearing before me on the 
1st day of July 1992 and having heard Mr T Fletcher on his 
own behalf as applicant and there being no appearance by 
or on behalf of the respondent, and having determined that 
reasons for decision will issue at a future date to be 
determined by me, it is this day, the 2nd day of July 1992, 
ordered and declared as follows: — 

(1) THAT the applicant has sufficient interest as 
required by s.49(ll) of the Act and was therefore 
entitled to apply for the order which appears 
hereunder. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

07232-2 
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(2) (a) THAT the operation of the whole of the 
decision of the Commission in matter No 
1702 of 1991 made on the 31st day of 
January 1992 be and is hereby stayed until 
the 21st day of July 1992 subject to order 
(2)(b) hereof. 

(b) THAT in the event that before the 21st day 
of July 1992 a date has been fixed for the 
hearing of appeal No 149 of 1992 then there 
be a stay of the whole of the operation of the 
said decision until the hearing and determina- 
tion of appeal No 149 of 1992 or until further 
order. 

(Sgd.) P.J. SHARKEY, 
S.I President. 

However, .even were there a serious issue to be tried, 
nothing was said which would establish that the balance of 
convenience favoured the applicants. 

There was no material put before me that it would be 
difficult to recover the moneys from the respondent, even 
were that a material consideration. (However, it is not 
necessarily such a consideration). 

It is for the applicants to establish that the balance of 
convenience favours them, and it has not been established 
by facts or submissions before me that this was so. 

There is no reason derivable from the material before me 
why the respondent should be deprived of the "fruits of 
judgment". The application therefore is dismissed. 

Appearances: Mr T C Crossley as agent on behalf of the 
applicants. 

Mr L Mullan, the respondent, on his own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Southern Cross Koala and St Croix Pty Ltd 

and 
Leigh Mullan. 

No. 460 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
6 May 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application by both 
abovenamed applicants for an order staying the operation of 
a decision made by the Commission constituted by a single 
Commissioner at first instance on 18 March 1992, which, 
formal parts omitted, reads as follows: — 

"That the first and second Respondents pay to the 
Applicant the amounts shown below within 14 days of 
the date of this Order. 

First Respondent $ 146.85 
Second Respondent $2,124.07" 

The application was to stay the operation of the whole of 
the order. 

It is the subject of an appeal instituted by a notice of 
appeal dated 7 April 1992 (appeal No 448 of 1992). 

It is quite clear that the applicants, who are appellants in 
appeal No 448 of 1992, and were parties at first instance, 
have sufficient interest to make this application. 

There are well established principles in the Commission 
that, subject to s.26 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), and the 
principle that a successful litigant is entitled to the fruits of 
his/her litigation, applicants must establish: — 

(1) That there is a serious issue to be tried upon 
appeal. 

(2) That the balance of convenience favours that 
applicant (see Australian Agricultural Machinery 
Group v. AMWSU 66 WAIG 14 and FLAIEU and 
Others v. Burswood Resort (Management) Ltd and 
Others 72 WAIG 231). 

Mr Crossley, who appeared for the applicants, made 
detailed submissions as to the question of a serious issue to 
be tried. 

Whilst many of the grounds of appeal seem to relate to 
factual matters, there may still be a serious issue to be tried. 
I would put it no higher than that. That is, at least, on the 
material which was put before me. Particularly would I so 
observe when express findings as to the credibility of 
witnesses were made at first instance (see page 38 of the 
appeal book). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Southern Cross Koala and St. Croix Pty Ltd 

and 
Leigh Mullan. 

No. 460 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

4 May 1992. 
Order. 

THIS matter having come on for hearing before me on the 
4th day of May 1992 and having heard Mr T. Crossley agent 
on behalf of the applicants and Mr Leigh Mullan on his own 
behalf as respondent, and having reserved my decision on 
the matter and having determined that reasons for decision 
will issue at a future date to be determined by me, it is this 
day the 4th day of May 1992, ordered that the application 
be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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PRESIDENT—UNIONS— 
Matters dealt with 
under Section 66 

Editors Note: This matter contains more than one decision 
and order and continues from (72 WAIG 706). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Banington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Banington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT. 

P J SHARKEY. 
10 April 1992. 

Reasons for Decision. 
THE PRESIDENT: This matter came on for hearing before 
me on 26 March 1992 for interim orders. The Application 
for Interlocutory Relief was filed on 19 March 1992, and 
formal parts omitted, reads as follows:— 

"1. a. That the elected Secretary-Treasurer of the 
Federated Liquor and Allied Industries Em- 
ployees Union of Australia, Western Austra- 
lian Branch, Union of Workers, is authorised 
to make application to the Industrial Rela- 
tions Commission ("the Commission") on 
behalf of the LTU, and 

b. That Lynsey Barrington Carter, Robert 
Leslie Partington (also known as Bob 
Johnston), any other purported "industrial 
officer" or other staff appointee, and any 
other member of the Committee of Manage- 
ment of the LTU ("the Committee"), are not 
authorised to make any application to the 
Commission or other Court on behalf of the 
LTU, until further order; 

2. That the quoram for the meetings of the Commit- 
tee as found in Rule 6—Committee of Manage- 
ment of the Rules of the LTU be lowered from 
seven members to four members; 

3. That the elected Secretary-Treasurer of the LTU 
be the only officer to convene, summons, or in any 
other manner, call meetings of the Committee 
until further order; 

4. That Robert Leslie Partington cease and refrain 
from holding out or purporting to hold out that he 
holds any office in the LTU, including but not 
limited to "industrial officer". Organiser, and/or 
Acting Secretary; 

5. That an investigative audit be conducted into the 
financial affairs of the LTU forthwith; 

6. a. That all mail of the LTU be redirected to the 
Commission, until further order, 

b. That all mail forwarded to the Commission 
be opened by the elected Secretary-Treasurer 
of the LTU in the presence of one of the two 
Trustees of the LTU, and no other person 
except an officer of the Commission, 

c. That any moneys, cheques, or other incoming 
funds of the LTU be banked by the elected 
Secretary-Treasurer and one of the two 
Trustees in the LTU's bank account at the 
Westpac Banking Corporation branch at 843 
Hay Street, Perth, . 

d. That all financial records and books of the 
LTU be deposited in the Commission to 
enable the audit referred to in point numbered 
(5) above to be completed, including any and 
all membership records, and 

e. That no funds of the LTU be withdrawn in 
cash, by cheque, or in any other manner or 
form, until the audit referred to in point 
numbered (5) above is completed; 

7. That any contract or purported contract between 
the LTU and the Shop, Distributive and Allied 
Employees Association be set aside until further 
order; 

8. That any purported staff member of the LTU not 
named in point numbered (4) above, report to the 
elected Secretary-Treasurer for any/all duties or 
directions, and to no other person or party, until 
further order; and 

9. That the President of the Commission make any 
further order which he may deem fit and proper 
to make. 

The grounds upon which the above orders are sought, are 
as follows:— 

1. a. The Rules of the LTU allow the elected 
Secretary-Treasurer of the LTU to make 
applications on behalf of the members of the 
LTU. The Committee has purported to have 
withdrawn the elected Secretary-Treasurer's 
right to so make applications on behalf of the 
members of the LTU. There are many 
industrial matters on behalf of the members 
of the LTU which can not presently be taken 
before the Commission for hearing and 
determination. 
The President of the Commission determined 
in his Order of 4th February 1992 that he 
would reserve any decision in respect of this 
issue. 
That Order was appealed in matter No. IAC2 
of 1992. Walsh J. declined to lift the stay on 
that Order. Therefore, the decision should be 
handed down when available. 

1. b. All purported authority for any of the persons 
named in this order sought to so apply to the 
Commission on behalf of any member of the 
LTU is under challenge in these listed 
matters. Partington is not eligible to represent 
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the LTU in any manner or form. Carter is not 
the validly appointed President of the LTU. 
The Committee has not met validly to 
appoint any person to represent the LTU. 

2. The Committee has not met validly since 20th 
June 1991. None of the business enacted at that 
meeting was valid. The elected Secretary-Treas- 
urer of the LTU has called many meetings of the 
Committee which have been inquorate. The 
Committee hasn't purported to have me invalidly 
since 5th November 1991. There are many items 
of pressing business to which the Committee 
needs to address. Carter and his majority faction 
have proven that they can not be trusted to attend 
validly summoned meetings of the Committee, in 
breach of the Rules of the LTU. 

3. Neither Carter and/or Partington hold any position 
which would enable them to call meetings of the 
LTU. The order sought would provide a basis on 
which any member of the Committee could 
determine whether any meeting purportedly called 
was valid, or not, as the case may be. 

4. Many findings were made about Partington in 
matter No. 2094 of 1990. The Carter group 
purports to give Partington wide-ranging powers 
and responsibilities in the affairs of the LTU, 
when he is not eligible to hold any office (see 
Submissions in regards to Robert Leslie Parting- 
ton filed herein, dated 16th January 1992). The 
LTU's affairs are in the hands of a person who has 
acted for another union in the past. 

5. Over $70,000 has been withdrawn from the LTU's 
bank account at the Westpac Banking Corpora- 
tion's branch at 843 Hay Street, Perth, without the 
authority or prior knowledge of the elected 
Secretary-Treasurer of the LTU. A large propor- 
tion of those funds were withdrawn in cash. A 
proportion of the funds withdrawn were listed in 
an Affidavit sworn by Lynsey Barrington Carter 
as being payment to the elected Secretary- 
Treasurer for wages and allowances due to her. 
She has never received that money. The Commit- 
tee purports to operate another bank account on 
behalf of the LTU, which is outside the control of 
the elected Secretary-Treasurer. That contravenes 
several Rules of the LTU. 
Further, an audit commenced in January 1992 by 
Deloitte Ross & Tohmatsu. That firm also audits 
the books of the SDA. The audit was not 
completed on advice from Partington. The statu- 
tory requirements of the Industrial Relations Act 
have not been met by the LTU for some time. An 
audit would allow compliance with the prescrip- 
tions of the named Act. 

6. a. The mail of the LTU is currently being held 
by the Postmaster of the Morley Post Office. 
Despite previous findings by the President of 
the Commission that the elected Secretary- 
Treasurer of the LTU was to collect the mail 
and treat the same in accordance with the 
Rules of the LTU, Partington has now been 
given the responsibility to so do by the 
Committee. 

b. Until these matters are decided, the mail 
could be opened in the presence of an officer 
or employee of the Commission by a repre- 
sentative from both parties, and then treated 
in accordance with the Rules of the LTU. 

c. All incoming funds of the LTU should be 
banked in the account at which both parties 
have access to the records and details. 

d. The audit which began in January 1992, and 
is not completed on the advice of Partington, 
was suspended due to Partington's assertion 
to the auditors that he could not provide all 
of the financial records necessary to com- 
plete the audit. All accounts, documents, 

files, or other papers should be handed to the 
Commission for safe-keeping by all parties 
until such time as a complete audit is 
completed. The Registrar may then satisfy 
himself about the register of members and 
balance sheet details as prescribed by provi- 
sions of the Industrial Relations Act. 

e. There should be no continuation of the 
dispute between the parties concerning the 
funds of the LTU until such time as the true 
state of financial affairs of the LTU are 
known. 

7. The purported entering into of a service contract 
with the SDA puts many of the records, if not the 
control of the LTU's affairs, at the disposal of the 
SDA and/or its officers. This has previously been 
found not to have been in the best interests of the 
LTU, and should not be permitted to continue on 
such a basis. 

8. The Committee has not met invalidly since 5th 
November 1991. Any purported staff member can 
not have received any valid direction for some 
time. The elected Secretary-Treasurer of the LTU 
is vested with the day to day running of the LTU's 
affairs by the Rules of the LTU. Any staff 
purportedly employed by the LTU should accept 
directions of the elected Secretary-Treasurer of 
the LTU. 

9. The President of the Commission may see a more 
proper manner in which to address the issues 
disclosed by this application, or any other con- 
comitant orders which would be necessary for the 
proper implementation of the orders sought. In the 
premises, the President should be so able to make 
those orders." 

I was apprised by the parties of an order by Walsh J dated 
17 March 1992 in appeal No 2 of 1992 which, formal parts 
omitted, reads as follows:— 

"... the Court doth order that the stay on Appeal No. 
2 of 1992 be partially lifted so as to allow the 
proceedings to continue to final determination before 
the President." 

The order related to an application by the applicants 
herein to lift the stay brought about by the operation of 
regulation 6 of the Industrial Appeal Court Regulations. 
Walsh J's reasons include a specific refusal to lift the stay 
order completely which did not, however, (as he expressed 
it), in any way preclude a subsequent application being made 
to me to vary the orders which I had made, including those 
of 4 February 1992, insofar as I apprehend his reasons. 

In addition, I am not precluded from making further 
orders either in April or May 1992 during the resumed 
hearing if the evidence justifies me in reviewing the matter. 

In any event, a cursory reading of the application for 
interim orders reveals that some of the orders sought might 
better be dealt with, if they need to be dealt with, after I have 
heard more evidence. 

However, it would seem to me that some provision should 
be made to facilitate negotiations in relation to awards etc, 
and the parties might wish to address me as to where matters 
should proceed on that aspect. 

Otherwise I am not disposed to make interim orders at this 
time. That does not mean that this application cannot be 
renewed. 

Order accordingly 
Appearances: Mr R E Turner, as agent, on behalf of Mrs 

M A Drake, the applicant in the abovenamed applications, 
Nos 1053 of 1991, 1478 of 1991, 1479 of 1991 and 127 of 
1992 and Mr E M Green, Mr J J Carter, Mr S DeSilva as 
applicants in the abovenamed application. No 1529 of 1991. 

Mr P M Nisbet (of Counsel) on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT. 

P J SHARKEY. 
10 April 1992. 

Order. 
These matters having come on for hearing before me on the 
26th day of March 1992 and having heard Mr R E Turner, 
as agent, on behalf of Mrs M A Drake, the applicant in the 
abovenamed applications, Nos 1053 of 1991, 1478 of 1991, 
.1479 of 1991 and 127 of 1992, and Mr E M Green, Mr J J 
Carter, Mr S DeSilva as applicants in the abovenamed 
application. No 1529 of 1991, and Mr P M Nisbet (of 
Counsel) on behalf of the respondents, and having reserved 
my decision on the matter and reasons for decision being 
delivered on the 10th day of April 1992, it is this day, the 
10th day of April 1992, ordered and declared that I should 
refrain from hearing the application for interim orders filed 
herein on the 19th day of March 1992 at this time. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore. 

No 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Banington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT. 

P J SHARKEY. 
28 May 1992. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 5 May 
1992 and edited by me). I have heard what Mr Turner and 
Council have had to say to me in this matter. 

It should be clearly understood that I am required to hear 
these matters without undue technicality and legal form by 
virtue of s.26 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). Also by 
virtue of s.261 am empowered, constituting the Commission 
as President, to give relief, if I paraphrase it, different from 
that sought. Under s.26(2) I am not restricted to the specific 
claim made or to the subject matter of the claim. 

Under s.27 of the Act I am empowered to give all 
directions and do all such things as are necessary or 
expedient for the expeditious and just hearing and determi- 
nation of the matter, and I will not hesitate to properly apply 
those directions whenever necessary, and, as 1 think I 
indicated in one matter, this is not a pre-1873 common law 
court requiring forms of action or strict and specific 
pleadings. 

This application seeks to amend the applicant's particu- 
lars of application to allege, put in broad form, fraudulent 
activity within the financial affairs of the Federated Liquor 
and Allied Industries Employees' union of Australia, 
Western Australian Branch, Union of Workers (hereinafter 
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referred to as "the FLAIEU"), which, Mr Turner tells me, 
was "flagged" in an earlier matter. 

True it is that I ordered, and not long before this matter 
was listed, (my recollection is in January 1992), before its 
original hearing, that all pleadings, and I use the word 
colloquially, be consolidated so that we would all know 
what we were dealing with. 

The application to amend seeks to open up a very 
substantial area. It refers to "fraudulent activity within the 
financial affairs of the FLAIEU", including allegations 
concerning Committee sitting fees, which seems to me to 
be much broader than a mere application that I order that 
there be an independent audit. It asks me to refer allegations 
to the Western Australian Police or another appropriate body 
for investigation, a step which is open to anyone, apart from 
a person constituting a court, I would have thought. 

It seems to me that that would require details, particulars 
to be ordered to be given, a detailed answer to be made and 
detailed instructions to be taken on the part of the 
respondents, if they are the persons named. 

Whilst I am reluctant to not deal with every matter that 
I can in the course of these proceedings, so that the parties 
will not be brought back before me unnecessarily, it 
certainly gives to me the appearance of being such a 
substantial matter that it might be said to be unjust to graft 
it on to these proceedings at this stage. 

Although the matter is finely balanced, I think that is 
where the balance lies. 

For those reasons, I am not disposed to allow the 
amendment. That does not mean, of course, that matters 
relevant to the application that I order the appointment of 
an auditor should not be led in evidence. Those matters are 
relevant. 

The applications for those reasons are dismissed. 
Appearances: Mr R E Turner, as agent, on behalf of Mrs 

M A Drake, the applicant in the abovenamed applications, 
Nos 1053 of 1991, 1478 of 1991, 1479 of 1991 and 127 of 
1992. and Mr E M Green, Mr J J Carter, Mr S DeSilva as 
applicants in the abovenamed application. No 1529 of 1991. 

Mr P M Nisbet (of Counsel) on behalf of the respondents. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 
BEFORE IBS HONOUR THE PRESIDENT. 

P J SHARKEY. 
6 May 1992. 

Order, 
These matters having come on for hearing before me on the 
5th day of May 1992 and having heard Mr R E Turner, as 
agent, on behalf of Mrs M A Drake, the applicant in the 
abovenamed applications, Nos 1053 of 1991, 1478 of 1991, 
1479 of 1991 and 127 of 1992, and Mr E M Green, Mr J J 
Carter, Mr S DeSilva as applicants in the abovenamed 
application. No 1529 of 1991, and Mr P M Nisbet (of 
Counsel) on behalf of the respondents, and the applicant in 
application No 127 of 1992 having made an application to 
amend order No 10 of the orders sought in the application 
herein filed on the 3rd day of February 1992 in terms set out 
in a Minute of Proposed Amendment dated the 5th day of 
May 1992, and I having given reasons for decision on the 
5th day of May 1992 wherein I found that the application 
should be dismissed, it is this day, the 6th day of May 1992, 
ordered that the application herein by the applicant in 
application No 127 of 1992 to amend order No 10 of the 
orders sought be and is hereby dismissed. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Banington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No 1479 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore. 

No 1479 of 1991. 
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Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT. 

P J SHARKEY. 
6 May 1992. 

Order. 
These matters having been due to come on for hearing before 
me on the 6th day of May 1992, and the applicants and 
respondents to the above matters having consented by letter 
dated the 6th day of May 1992 to the matter being adjourned 
to 10.00 am on Thursday, the 7th day of May 1992, and the 
said letter having been filed herein, it is this day, the 6th day 
of May 1992, ordered by consent that the hearing listed for 
Wednesday, the 6th day of May 1992 be adjourned to 10.00 
am on Thursday, the 7th day of May 1992. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

Application. 
The application, as amended, was in the following 

terms:— 

" I seek an order to the effect that a motion passed 
at the 25/10/91 Executive meeting regarding the 
payment of two legal bills for Mr P Quinn amounting 
in total to $19 722.10, the bills being from Fiocco 
Rattigan, dated 22 Oct and 30 Sept 1991... be declared 
null and void on the basis that 

1 The manner in which the motion was put and 
passed was not in accordance with the proper 
democratic control of the union, as the said 
motion was not on the meetings agenda, and 
was brought up towards the end of the 
meeting and after several people, unaware 
that it was to be raised, had left. 

2 That the disbursement of moneys for legal 
representation not authorised by Executive is 
in breach of mles 18(d), 27(b)(iii). 

3 That the payment of legal costs in a matter 
in which the union had not authorised the 
acceptance of liability for payment of the 
same is ultra vires the rules of the union. 

3A That the Chairperson erred in failing to rule 
this matter out of order as a matter arising. 

4 That the decision, and the manner in which 
the matter was put was in breach of rule 2(a). 

And further that the union be instructed to 
seek to recover any amounts of members 
funds which have been paid as a result of this 
motion. " 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers' Union of WA (Inc). 

No 1885 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
18 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application made by Mr 
Cecil O'Neill pursuant to s.66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") in 
relation to the rules of the respondent union, the State School 
Teachers' Union of WA (Inc) (hereinafter refened to as "the 
SSTU"). It is one of a number of applications which have 
been made over recent months relating to the affairs of the 
SSTU under s.66. 

It was not in dispute that Mr O'Neill was a member of 
the SSTU, and, in fact, he was at the material time a member 
of the Executive of that organisation, which itself is an 
organisation as defined in s.7 of the Act. 

I therefore have and had jurisdiction to deal with the 
matter under s.66(l) and (2). 

Answer and Counter Proposal. 
The answer and counter proposal, as amended, was in the 

following terms:— 

" The State School Teachers' Union of W.A. (inc.) 
response is as follows: 

1. The agenda item was listed as "Section 
66's". A verbal report was provided by the 
SSTUWA President and a motion foreshad- 
owed. Such motion was formally moved and 
earned in accordance with SSTUWA stand- 
ing orders and Executive practice. 

2. The said moneys were disbursed in accor- 
dance with the Executive decision of October 
25th, 1991. 

3. The Executive decision of October 25th, 
1991, endorsed the said expenditure. Rule 18 
(d) vests the management of the Union in the 
Executive and gives it "all the powers 
necessary to administer the Union" between 
Conferences. 

4. The SSTUWA (inc.) denies that this is the 
case." 

Facts. 
On 25 October 1991 the Executive of the SSTU passed 

a resolution authorising the payment of two accounts for 
legal services rendered to Mr Peter John Quinn, the General 
Secretary of the SSTU, by Messrs Fiocco Rattigan, 
solicitors, dated 30 September 1991 and 22 October 1991 
in the total sum of $19 722.10. 

These related to an application under s.66 of the Act, No 
1160 of 1991, in which a member of the SSTU, Mrs 
Beverley Anne Doman, challenged the eligibility for 
membership of the SSTU of Mr Quinn and certain 
organisers employed by the SSTU, and No 1515 of 1991 in 
which Mrs Doman challenged the right of Mr Quinn to 
occupy the position of General Secretary and raised other 
matters. 



1534 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

Exhibit 2A sets out the following resolution:— 
" 101. Section 66's Report (BLUE FILES) 

RESOLVED: That the verbal report be noted. 
Harken/Farrell 

CARRIED 
RESOLVED: That the amount of $19 722.10 
cents in account with Fiocco Rattigan (attached) 
be paid. 

Hay ward/O' Keefe 
CARRIED " 

Attached to exhibit 2A are two accounts. They are both 
addressed to Mr P Quinn, General Secretary, State School 
Teachers' Union of WA, 1 Wheelwright Road, Lesmurdie 
WA 6076 (his private address), and not to Mr Quinn at the 
union's office. They both purport to be "re: State School 
Teachers' Union and Dornan". They are dated 30 Septem- 
ber 1991 in the sum of $8 553.60 and 22 October 1991 in 
the sum of $11 168.50. On 25 October 1991 the Executive 
passed these accounts for payment. 

It was not in issue that they relate to application No 1160 
of 1991 in the Commission, the application by Mrs Dornan 
challenging the position of Secretary and Mr Quinn's 
membership of the organisation, and application No 1515 
of 1991. 

Application No 1160 of 1991 (Dornan v. SSTU 71 WAIG 
3163) was heard on 8 August 1991, 14 August 1991, 18 
September 1991, with a speaking to the minutes on 23 
September 1991. In that matter, Mr Quinn was refused leave 
to intervene. 

It is clear, too, that the Index of the meeting, a copy of 
which appears as exhibit 2B, does not indicate that these 
accounts will be sought to be passed for payment in specific 
terms. 

Item 101, however, does appear under the heading "Items 
for Debate" on page 3 of exhibit 2B under the designation 
"Section 66's Report". 

The question of representation for Mr Quinn had been 
before the Emergency Committee on 16 September 1991 as 
the minutes of that meeting reveal (see exhibit 3). Present 
at that meeting were Mr Harken, Mr Farrell, Mr Lindberg, 
Ms Whitney and Ms Bunney (by phone). The Emergency 
Committee exists by virtue of rule 23 to deal with matters 
requiring immediate attention and to report to the next 
meeting of the Executive on the business conducted by the 
Committee. It consists of the President and four members 
of the Executive. 

Resolution Em. 173.3 reads as follows:— 
" Resolved: 

That the request for legal assistance follow due process, 
i.e. first free legal opinion followed by Executive 
decision on further requests. (Memo from General 
Secretary attached). 
CARRIED " 

Attached to those minutes and part of exhibit 3 is a copy 
of a memorandum to the President, Mr Harken, from the 
General Secretary, Mr Quinn, dated 16 September 1991 
"RE: SECTION 66/NO.1160 OF 1991". That memoran- 
dum reads as follows:— 

" Ed, 
With regard to the Industrial Relations Commission 
decisions arising from the Dornan, 1991 Section 66 
(No. 1160 of 1991), I find the threats to my continued 
employment with the State School Teachers' Union of 
WA (Inc.) so grave as to warrant me seeking legal 
support from my Union and employer. 

Specifically, I seek support to defend my appoint- 
ment to the position of General Secretary and my 
current employment in that position. 
Peter. " 

I heard evidence from a number of witnesses. These 
included Ms Colleen Patricia Hayward, a Senior Vice- 
President, Mr Peter John Quinn, the General Secretary, and 
members of the Executive, namely Mr Michael Braysich, 

Mr Gary Francis Smith, Mr John George Male, Mr Desmond 
Alan Sheahan, Mr Kevin Andrew O'Keefe, and another 
Vice-President, Mr Kevin Matthew Farrell. 

The Executive is subject to Conference, the forming body 
of the SSTU (see rule 18). 

Before I turn to the events of 25 October 1991 in any 
detail, I should observe that there is an Administrative 
Committee of the SSTU which Ms Hayward, in evidence, 
described as a body which acted as a clearing house, in effect 
dealing with matters as they come in and making recommen- 
dations in relation to accounts and other matters to the 
Executive. It has limited powers and its role was defined by 
the Executive on 21 August 1987 (see exhibit 10, page 24 
and see also the Administrative Instructions, exhibit 6, page 
406) which were as follows:— 

" 1. That the Administrative Committee be re-acti- 
vated. 

2. That the composition of the Administrative 
Committee be— 

President 
Senior Vice-President 
Vice-President 
GENERAL SECRETARY 

3. That meetings of the Committee take place each 
Wednesday morning. 

4. The role and function of the Administrative 
Committee be to: 

(i) determine appropriate action in relation to all 
branch motions, 

(ii) attend to all inwards correspondence from 
the Minister and the Chief Executive Officer 
of the Ministry of Education, 

(iii) deal with other referred correspondence/ 
items (from Executive, President, General 
Secretary, etc.), 

(iv) consider and resolve action in respect to 
reports etc. referred by officers, 

(v) authorise itineraries, 
(vi) take notice of leave (annual, long service, 

extended sick) approved for officers. 
5. (i) That Minutes of the Administrative Commit- 

tee appear in the "for information" section 
of the Executive Agenda. 

(ii) Branch matters dealt with by the Administra- 
tive Committee that are not referred to 
Executive, be only those matters that are 
covered by: 

(a) existing Union policy; or 
(b) recent Executive decisions. 

(iii) Notwithstanding, it will remain competent 
for any Executive member to request any 
item not referred to Executive by the Admin- 
istrative Committee to be placed on the next 
Executive Agenda under the heading 
"Branch Matters". 

6. All Administrative Committee Minutes are to be 
forwarded to Executive Members and not held for 
distribution in the blue folders. 

7. All matters from TAPE branches be referred to the 
TAPE Committee via the Administrative Com- 
mittee. " 

From 30 September 1991 to 25 October 1991, there were 
Administrative Committee meetings held on 3 October 
1991,4 October 1991,7 October 1991,14 October 1991 and 
21 October 1991. These are exhibits 9A to 9E inclusive. 
Exhibit 9F relates to an Administrative Committee meeting 
of 2 December 1991. 

At the first meeting Ms Hayward and Mr Harken were 
present and Mr Quinn was absent. On 4 October 1991 Mr 
Harken was absent. On 7 October 1991 all three were 
present. On 14 October 1991, 21 October 1991 and 2 
December 1991 only Mr Quinn and Ms Hayward were 
present at the meetings. At none of those Administrative 
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Committee meetings were the accounts or any of them 
discussed. 

It is, therefore, quite clear that neither of the accounts 
were considered by the Administrative Committee and 
referred to the Executive, which would, on the evidence, be 
the normal state of affairs, because, as Ms Hayward said, the 
Administrative Committee is a clearing house. I leave aside 
the question of the ability of the Commission to deal with 
accounts such as this. 

On 18 October 1991 there was a Special Meeting of the 
Executive at which the accounts were not dealt with. There 
was some difference in the evidence as to whether they 
could have been dealt with at the Special Meeting of the 
Executive. 

However, Ms Hayward conceded in evidence that Mr 
Harken had called for Agenda items to be submitted for that 
meeting. 

It is quite clear, too, on Ms Hayward's evidence, that Mr 
Harken, Mr Quinn and she discussed the sending of the 
accounts to the Executive and were agreed as to the 
necessity of so doing. This occurred in the week before the 
meeting of 25 October 1991, and after the Agenda had been 
formulated, which is usually about 10 days before any 
Executive Committee meeting, on the evidence. 

It was also the evidence that documents which arrived 
urgently after the closing of the Agenda are placed in a blue 
file and the blue file is then provided to each member of the 
Executive who has 30 minutes reading time before the 
meeting. Thus, urgent matters can be brought to the attention 
of members, even though they are not on the Agenda. The 
properly prescribed Agenda form set out in the Administra- 
tive Instructions (see exhibit 6, page 102) contains specific 
provision for "Urgent Matters". 

Mr Quinn's evidence was that the accounts arrived too 
late to include on the Agenda and in the blue file. 

Ms Hayward explained that there was some discussion 
between Mr Harken, Mr Quinn and herself with reference 
to Mr Quinn's expectation of the arrival of the second 
account. 

On this occasion, of course, the accounts were not placed 
in the blue file, and that was not in dispute. It was a matter 
of complaint by the applicant's witnesses. 

It is also clear from the evidence that the meeting 
commenced at about 9.00 am on 25 October 1991 and that 
all persons were present soon after it commenced, if they 
were not there at the time of its commencement. The 
meetings, on the evidence, close about 5.30 pm to 6.00 pm. 

It is also clear from the evidence that the Executive is 
divided, to some extent, into those persons who vote in 
support of Mr Harken and those who do not. In the case of 
Ms Hayward, there was, on the evidence, some degree of 
friendship between Mr Quinn and herself. 

I have already said that Item 101 on the Agenda, which 
refers to "Section 66's Report", makes no specific 
reference to the accounts, the subject of dispute in this 
matter. 

It is also clear from the evidence that Mr Braysich, Mr 
Male and Mr Smith, all members of the Executive, were 
absent at the time the resolution was passed, about 4.00 pm 
on the afternoon of 25 October 1991, and that as Mr Sheahan 
said in evidence the vote to pass the accounts for payment 
was 7-6. 

Mr Braysich had told Ms Hayward at lunch time that he 
had to attend to a family matter. Mr Smith had received a 
letter of demand from a solicitor and had gone to deal with 
the matter, returned and departed again. Mr Male had also 
left. 

It is clear, too, from the evidence, that there were no 
persons absent at the time the resolution was passed who 
would normally be expected to support Mr Harken. 

However, the evidence of Mr Braysich, Mr Male and Mr 
Smith, summarised, was that they would have either queried 
the accounts or not voted for it. All took the view of the 
procedure for granting legal assistance which Mr Farrell and 
Mr Sheahan did. 

At 4.00 pm Item 101 came on. There was evidence that 
it came on in proper order according to the Agenda. 

There was a verbal report by Mr Quinn in relation to s.66 
(the evidence was that there were sometimes verbal reports 
upon urgent matters). 

There was a discussion then in Committee upon the 
matter, standing orders being suspended to permit that 
discussion. 

After discussion in Committee, Ms Hayward, as Vice- 
President, took the Chair, Mr Harken having left the Chair 
to move the motion, because Mr Quinn, as General 
Secretary, had no right to do so. 

Mr O'Neill, the applicant, protested vehemently at the 
motion being entertained and attempted to move a point of 
order which was not accepted by Ms Hayward. He left the 
room angry. 

The motion was passed seven to six according to Mr 
Sheahan's evidence, which, in that respect, was not 
contradicted. 

The resolution was then passed and the accounts were 
subsequently paid. 

It was suggested in evidence that exhibit 6, page 103, 
Administration Instructions applied to the manner in which 
Executive meetings and this Executive meeting were 
required to be conducted. They read as follows: — 

" EXECUTIVE AGENDAS-GENERAL MAT- 
TERS 

1. Executive members have the right to place items 
on an Executive Agenda. The only exception 
being if a matter is already Union policy. If a 
motion aims to amend Union policy or comple- 
ment it, such motion shall be placed on the 
Agenda. 

2. Any items which appear on two consecutive 
agendas and are not dealt with are to be referred 
to the Emergency Committee with power to act. 

3. Reports and submission from the office staff to 
Executive or other Committees to be dealt with, 
where possible, before 6.00 p.m. 

4. Where an Executive Member has placed a motion 
on the Executive agenda and it is considered 
appropriate by Senior Officers to provide back- 
ground to that motion, then they are authorised to 
do so. 

5. Procedure for Dealing with Non-Agenda Execu- 
tive Motions: 
The Chair may rule out of order a matter raised 
by an Executive member when that matter is 
raised in the context of "a matter arising". 

Any Executive Member who disputes the ruling 
of the Chair is automatically entitled to ask for one 
(1) minute in which time the Executive Member 
can argue for the matter to be debated at that 
Executive Meeting. 

At the conclusion of the minute, the motion 
"That the matter be now debated" be put to the 
Executive Meeting. 

6. Whenever an item from a Branch appears on an 
Executive Agenda, the Branch be advised, in 
writing, of the decision of Executive, even if the 
decision is to note the item. 

7. That all branch motions requested to be placed on 
Executive Agenda be placed on Executive 
Agenda, (C.35/87) " 

Mr Quinn said in evidence that he did not read resolution 
101 of the Emergency Committee meeting as requiring 
Executive consent to further assistance. 

In addition, he had about 24 hours to obtain legal advice 
after that event, because the matter was coming on for 
hearing. 

Ms Hayward conceded in evidence that the accounts 
could have been dealt with at the Executive Committee 
meeting next after 25 October 1991, and it is clear that that 
is so. 
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It is for the applicant to establish those facts upon which 
his case depends, upon the balance of probabilities. Those 
are the primary facts which I have set out above, and, for 
the most part, they are little in dispute. 

However, I find the following other facts. Firstly, despite 
the existence of some exceptions, I find that there was a set 
of procedures or a general policy whereby a member seeking 
legal assistance was entitled to a free interview and advice. 
If there was further advice or action required, then the matter 
had to be considered by Executive, which would consider 
cost, legal merit and whether it was work related. Exhibit 
11 corroborates that in the procedure adopted by the 
Administrative Committee on 19 August 1991 (exhibit 11, 
page 21 and the following pages). That reads as follows:— 

" 1395 Memo received from Kerry Burke, dated 12 
August 1991. RE: PROCEDURES FOR 
MEMBERS SEEKING LEGAL ASSIS- 
TANCE. 

As part of my duties I am developing a booklet for 
members outlining their rights and duties in Law. 

I propose to include a chapter on the procedure to be 
followed by members seeking legal assistance. 

These procedures incorporate SSTU policy and 
procedures which have developed within the office 
through custom and practice. 

I would like to have the attached procedures receive 
endorsement to enable me to include them in the 
booklet. 

ATTACHMENT (3) 
RESOLVED: That the request contained in the last 
paragraph be agreed. 
TEACHERS AND THE LAW 
Legal Assistance 
Introduction 

The State School Teachers' Union, has as one of its 
objects the duty to watch over and protect the interests 
of its members. This protection is afforded through the 
legal assistance provided by the SSTU to its members 
and procedures endorsed by Executive and Conference. 

The legal assistance offered to members by the 
SSTU is one of the most important services offered by 
the Union. It helps to protect teachers in the course of 
their professional duties. 

Teachers face many legal pitfalls in their teaching 
day. There is always the risk of action being taken 
against teachers arising out of accidents to students. 
Members of the public can make accusations against 
teachers which are damaging and can cause great 
anguish. Teachers are sometimes insulted in front of 
their students or in the presence of thier (sic) peers. In 
addition, teachers are even physically assaulted by their 
students or members of the community. 

Any legal action, whether it be prosecution or 
defence, is expensive. Without legal aid, a teacher 
could face a severe financial setback from which she 
or he might never fully recover. 

FINANCIAL ASSISTANCE 
In order to protect the legal rights of its members, 

the Union offers two forms of legal assistance. 
(i) Free Legal Assistance 

Free legal assistance may be provided in 
matters associated with a members employment 
and matters both civil and criminal which have a 
bearing on the employment of a member and for 
loss of employment. 

Free legal assistance will not be granted by the 
Union in the following situations: 

• Where a member is in dispute with another 
member: 

• a motor vehicle claim where a member could 
reasonably be expected to be insured; 

• a personal liability claim where a member 
could reasonably be expected to be insured; 

• family law matters, except where a member 
requests legal advice as a result of being 
called as a witness in a custody case in 
her/his capacity as a teacher. 

(ii) EXTENDED LEGAL SERVICE 
Subsidised legal assistance is provided to 

members for matters which are not within the 
scope of the Union's free legal service, with the 
restriction that assistance will not generally be 
provided where one member is in dispute with 
another member. 

This assistance will be provided under the 
Union's extended legal service, the terms of which 
are as follows:— 

• the member will be provided with one free 
consultation, of up to one half hour, with the 
Union's solicitors in Perth; 

• should the member decide to proceed further 
after the initial consultation, the Union's 
solicitors will bill the member for any work 
arising from the consultation; 

• there shall be no limit on the number of 
referrals for a member to the Union's 
solicitors in any year, provided that each 
referral is for a different matter; 

• country members will be provided with a 
subsidy to a maximum of $50.00 on produc- 
tion of a receipt which specifies that this is 
the first visit on the particular topic; such 
subsidy to be paid only if the matter is 
deemed to be so urgent that the member 
could not wait and consult the Union's 
solicitors during the holidays. 

In applications for assistance under the extended 
legal service where two members are involved in 
divorce proceedings or other family law matters, the 
restriction that assistance will not be provided where 
one member is in dispute with another will not apply, 
provided that the Union's solicitors can arrange 
suitable representation for each party in accordance 
with the practices and ethics in the legal profession. 

APPLICATIONS FOR LEGAL ASSISTANCE 
When applying for any legal assistance, the follow- 

ing procedure must be followed; 
• Requests may be made either by telephone or 

in writing to the Union Office and shall 
include a full statement of the case. 

• A member shall not engage his or her own 
solicitor and then ask the Union to meet the 
cost. The Union will arrange for legal 
representation for the member. 

® A member requesting legal assistance must 
have been a financial member at the date on 
which the particular incident occurred. A 
teacher requesting legal assistance and who 
is not a member will be provided with legal 
assistance but will be charged a fee equiva- 
lent to one year's contribution or from the 
date the teacher commenced employment 
with the Ministry, whichever is the lesser 
sum." 

Mr Sheahan's, Mr Smith's and Mr Farrell's evidence, as 
to the policy in that respect, I therefore accept. 

I do not attach much importance as to whether bills were 
approved retrospectively as a custom or not, although it was 
clear that in some cases they were, but the evidence did not 
indicate to me that this was a general practice. For example. 
Conference did approve bills for legal costs in some s.66 
matters, one involving Mr Braysich and Mr Flannigan. Ms 
Bolton's case was so approved by the Executive. 

The question is whether there was time to place the 
accounts on the Agenda. There was certainly time to place 
the first account on the Agenda, but obviously Mr Quinn did 
not seek to do so until he had received the second account 
dated 22 October 1991, or at least that inference is open. 
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There was also time to put the first account before the 
Administrative Committee, but this was not done, although, 
in the normal course of events, it would seem that it might 
well have been done. 

The necessity to put the accounts before the Executive 
was clearly discussed by the three persons, Mr Harken, Mr 
Quinn and Ms Hayward, who attended Administrative 
Committee meetings, although, on their evidence, it was not 
at any Administrative Committee meeting. They did so after 
the Agenda closed. 

The accounts were not included in the blue file in which 
urgent matters which arrived after the Agenda was closed 
off, some 10 days before a meeting, were placed. 

The accounts, in my opinion, were received by Mr Quinn 
in time to include them in the blue file, or to be otherwise 
distributed to members. I see no reason why they could not 
have been included in the blue file on the morning of the 
Executive Committee meeting, if not the evening before. 

I do not accept, given the date of both accounts, and even 
that they were received that same morning, 25 October 1991, 
that the Executive Committee meeting was scheduled for 
(and there is no evidence that they were), that there was not 
time for Mr Quinn to include them in the blue file. By that 
omission, of course, the meeting was deprived of some 
notice of the accounts. 

Mr O'Keefe, and perhaps Ms Bunney, Mr Quinn, Ms 
Hayward and Mr Harken knew that the accounts were 
coming up at an Executive Committee meeting. The 
accounts were in Mr Quinn's custody. Indeed, Mr O'Keefe's 
evidence was that he had a fair idea that they would come 
up at that meeting. There is no evidence that the other 
persons present at the meeting knew that the accounts would 
be dealt with. In fact the evidence is quite to the contrary, 
and I accept it. 

It is clear, too, and I am satisfied that Mr O'Neill earlier 
in the meeting had complained about the budget item for 
legal costs "blowing out". 

There was a suggestion that the notice given was 
sufficient that these accounts would come up, because the 
reference in Item 101 was to s.66 matters and this would by 
inference include these accounts. 

It was not, therefore, the intention of the President that 
the accounts be considered under Item 101 "Section 66's 
Report", because the discussion about them being put to the 
Executive occurred, on Ms Hayward's evidence, after the 
Agenda was completed. That is the only evidence of that. 
Mr Quinn was at pains to say in evidence that he was waiting 
for the second account which did not arrive until after the 
Agenda closed. The Agenda included the reference Item 101 
"Section 66's Report", and it could not have been devised 
to cover reference to the accounts, because the accounts 
were not contemplated as being before the meeting before 
the Agenda was completed. Alternatively, if that were not 
so, it constituted insufficient notice that the payment of a 
substantial account was a question to be put before the 
meeting. That is what I find as a fact on the balance of 
probabilities. Whether as a matter of law it was insufficient 
notice is another matter. 

There was also a suggestion in evidence that the 
Emergency Committee resolution of 6 September 1991 did 
no more than enable Mr Quinn to seek free advice and then 
return to Executive to seek any approval for substantial legal 
assistance. That was the view, for example, of Mr Farrell 
and Mr Sheahan, and a view on which they acted. 

In my opinion, the words of the resolution are plain and 
that is all that it authorised. The words could not be more 
plain. I do not accept Mr Quinn's view that it could be read 
in any other way. I should also say that I am not persuaded 
that the matter of assistance to Mr Quinn could necessarily 
be dealt with at the Special Meetings of Executive in 
October, because of the purposes for which they were called, 
unless by way of mention only. 

There was another question raised and that was whether 
the meeting had been conducted contrary to the relevant 
Administrative Instruction which I have set out above. 

This was a matter which arose from a verbal report by Mr 
Quinn, who is an employee of the SSTU (see Dornan v. 
Quinn and SSTU 72 WAIG 997). 

However, it was said, at least as I understood it, that this 
was "a matter arising" as described in paragraph 5 on page 
103 of exhibit 6, and it should have been ruled out of order. 

What in fact happened, according to the evidence, was 
that Mr O'Neill raised a point of order and was overruled, 
on the basis that it was a procedural motion by Ms Hayward. 
The matter proceeded to the vote, and, as I have said, the 
accounts were passed for payment. 

Page 102 of exhibit 6 sets out the format of an Executive 
Agenda. There is a provision in the Agenda as prescribed 
by page 102 of exhibit 6 for "Urgent Matters". 

On Mr O'Keefe's evidence, too, the resolution to pay the 
bill was passed on the basis that it related to one of the 
SSTU's employee's position and membership, in this case 
the General Secretary's. 

However, the applications related to the eligibility for 
membership and office of Mr Quinn and the eligibility for 
membership of a number of organisers, inter alia. 

Issues. 
The contentions for the applicant were as follows: — 

(1) These were not accounts for moneys owed by the 
SSTU and it was therefore ultra vires the power 
of the Executive to authorise them. 

(2) The only way in which the SSTU can provide 
legal assistance to its members is under rule 2(a) 
because there is no specific rule within the rules 
which provides specifically for the payment of 
moneys for that purpose. I was referred to the 
judgment of Von Doussa J in Harris v. Ludwig and 
Others 33 AILR 40 regarding retrospective pay- 
ment of legal costs. 

(3) Rule 18 was breached because the Executive does 
not have power to make an ex gratia payment, but 
only to manage the affairs of the SSTU, and there 
exists under rule 18 no power or authority for the 
SSTU to make a payment of this nature, and 
therefore there has been a breach of rule 18 
because the Executive has acted ultra vires. 

The contentions for the respondent were as follows: — 
(1) Nothing unlawful took place with respect to a 

breach of standing orders or Administrative 
Instructions by the manner in which the motion 
was put and passed, and it was therefore not 
contrary to the proper democratic control of the 
SSTU that the motion was passed. 

(2) Rule 32 outlines standing orders to be followed at 
Conference and Executive, but it is silent with 
respect to the question of notice, at least in relation 
to this particular case. 

(3) Executive Agendas —General Matters —Union 
Administrative Instructions (see exhibit 6, page 
103) provides: — 
" Procedure for Dealing with Non-Agenda 
Executive Motions: 
The Chair may rule out of order a matter raised 
by an Executive member when the matter is raised 
in the context of "a matter arising". 

Any Executive Member who disputes the ruling 
of the Chair is automatically entitled to ask for one 
(1) minute in which time the Executive Member 
can argue for the matter to be debated at that 
Executive Meeting. 

At the conclusion of the minute, the motion 
"That the matter be now debated" be put to the 
Executive Meeting." 

(4) The submission by Ms Byrne is that that power 
was discretionary not mandatory. 
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(5) There is no restriction in the Administrative 
Instructions which excludes items of expenditure 
being moved as matters arising. For example, 
$10,000 was allocated to a TAFE campaign and 
the Executive endorsed that motion. 

(6) Executive members themselves also frequently 
move items which involve expenditure without 
specifying a dollar limit. 

(7) The item concerned was dealt with at 4.00 pm and 
no apologies were received in the office prior to 
the meeting so it cannot be said then that there was 
any bad faith or improper purpose being shown by 
the senior officers, particularly since the item 
appeared on the Agenda as "Section 66's Re- 
port". Thus it was submitted that it could be fairly 
assumed that any matter relating to anyone of the 
s.66 matters which were on-going or recently 
completed could have been raised. 

(8) The submission was that the voluntary absence of 
Executive members from a meeting does not 
invalidate a decision if a quorum remains in the 
rules stipulated that the quorum be ten. 

(9) Nothing wrong occurred at the meeting of 25 
October 1991. 

(10) In this case it was submitted that the disbursement 
of moneys for legal representation was authorised 
by the Executive, and there was no breach of the 
rules. The General Secretary made payment of the 
account in accordance with the Executive decision 
of 25 October 1991 in accordance with his 
responsibilities under rule 28(a)(v). 

(11) It was right and proper for Mr Quinn to be 
represented separately. 

(12) The procedure was that all financial members are 
entitled to one free legal referral per year. If after 
the first referral a member wishes to pursue an 
issue, then the matter is referred to the Adminis- 
trative Committee. The Administrative Commit- 
tee is empowered to authorise expenditure up to 
$500 on any matter, because most of the issues 
that are dealt with in the office come into this 
category, and the usual procedure is for the union 
advocate to write a memo to the Administrative 
Committee providing the background and likely 
expenditure and recommending a course of action. 
If expenditure exceeds $500 on a particular issue 
the matter must go to the Executive for authorisa- 
tion. The Administrative Instructions then enable 
the office to deal with routine matters without 
referring them to Executive. 

(13) In some instances, so the submission went, 
payment is retrospective. 

(14) Mr Quinn did not take up the free legal service, 
but did bring a further request for expenditure to 
the Executive at the meeting of 25 October 1991 
which was in compliance with the Emergency 
Committee decision, so the submission went. 

(15) The SSTU did protect the interests of its members, 
and a challenge such as 1515 of 1991 was was to 
the position of the SSTU's General Secretary and 
much of the necessity goes to the interests of its 
members. It was thus essential that the union put 
forward the position as supported by previous 
Conferences that the position of General Secretary 
should be an appointed one rather than an elected 
one and that the appointment process used was a 
valid. 

(16) The onus in the matter of satisfying the Commis- 
sion that the rules have been breached lay upon Mr 
O'Neill. In this matter the Executive had pursued 
the objects of the SSTU within lawful means and 
in good faith. 

Conclusions. 
Mr O'Neill relied upon a number of the SSTU rules. 

These were: — 
(1) Rule 2(a) which reads as follows: — 

" The objects of this Union shall be: 
(a) To watch over and protect the interests of its 

members. " 
(2) Rule 18(d) which reads as follows: — 

" Between meetings of the Conference, the 
management of the Union shall be vested in the 
Executive which shall have all the powers 
necessary to administer the Union including the 
authority to transfer funds from one Union 
account to another. No power to impose a levy, or 
determine entrance fees and subscriptions [except- 
ing as provided in rule 5 (iv)], or expressly 
reserved for itself by Conference, shall be exer- 
cised by the Executive. " 

(3) Rule 21A(i)(a), (b) and (c) which reads as 
follows: — 

" (A) PRESIDENT 
(i) The President shall be a full-time paid officer 

of the Union, and shall: 
(a) preside at and conduct all meetings of 

the Executive and Annual Conference 
and sign the minutes thereof 

(b) in consultation with the General Secre- 
tary, convene meetings of Annual Con- 
ference and Executive 

(c) ensure, as far as possible, that the Rules 
of the Union are performed and ob- 
served by officers and members of the 
Union " 

(4) Rule 27(b)(iii) which reads as follows: — 
" (b) POWERS 
Conference shall have power to control and 

manage the business and affairs of the Union 
subject always to these Rules and without limiting 
the generality of this power shall have power to: — 

(i) ... 
(ii) ... 

(iii) Disburse moneys from the Union funds for 
any purpose required by these Rules. " 

(5) Rule 32 which reads as follows: — 
" Unless the meeting decides otherwise, the 

following Rules of debate shall be observed: 
(a) Whenever the Chairperson rises during a 

debate any member standing shall resume 
his/her seat and the Chairperson shall be 
heard without interruption. 

(b) When the Chairperson considers it necessary 
to vacate the Chair he/she shall ask one of the 
Vice-Presidents to act as Chairperson unless 
the meeting decides to elect another member 
as Chairperson. 

(c) Every member desiring to speak shall stand 
and address the Chair. 

(d) When two or more members stand at the 
same time to speak the Chairperson shall call 
upon the member he/she first observes. 

(e) Unless the meeting determines otherwise, 
speakers shall be limited to the following 
times: 

(i) The proposer of a motion five minutes 
for his/her speech and three minutes for 
his/her reply. 

(ii) The seconder of a motion and the 
proposer of an amendment, and all other 
speakers, three minutes. 

(f) In his/her reply the proposer of a motion shall 
introduce no new matter. The proposer of an 
amendment shall have no right of reply. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1539 

(g) A member who has seconded a motion 
without speaking to it may speak at a later 
stage of the debate. 

(h) Only the mover of a motion shall speak twice 
on the same question unless by permission of 
the Chairperson and/or meeting. 

(i) Any person proceeding to speak a second 
time on the same question, unless in accor- 
dance with these Rules, shall be called to 
order by the Chairperson except when ex- 
plaining a point of his/her speech which has 
been misunderstood and without introducing 
any new matter, or when speaking to a point 
of order or in answer to a question directed 
to him/her through the Chair. Such answer 
shall contain no new matter. 

(j) Should the mover of the motion speak to an 
amendment which is later carried he/she shall 
lose his/her right of reply. 

(k) A person who has spoken to a motion may 
make one speech on each of any subsequent 
amendments to the motion, but he/she shall 
not be allowed to move any such amendment. 

(1) A motion having been proposed, it may be 
amended by leaving out, substituting or 
adding words. During the debate following 
the first amendment, it shall be competent for 
delegates to move or second further amend- 
ments. A delegate who has moved, seconded 
or spoken on an original motion or amend- 
ment shall not move or second an amend- 
ment to it, but may speak on an amendment 
subsequently moved and seconded by other 
delegates. Once the mover has replied, the 
question shall be submitted to the vote, the 
amendments being put to the Conference in 
the order of their submission. 

(m) The Chairperson may refuse to accept any 
motion or amendment which has not been 
submitted to him/her in writing, with the 
names of the proposer and seconder, 

(n) When a point of order is raised any person 
speaking at the time shall resume his/her seat 
and no discussion other than the point of 
order shall be held until the point of order is 
disposed of. 

(o) The reply of the mover shall conclude a 
discussion and on no pretence whatsoever 
shall a member be allowed to speak on a 
subject after the reply, or to re-open the 
matter by question. 

(p) The Chairperson may inquire if any member 
wishes to oppose a motion, and if no 
opposition is signified he/she may put the 
question without debate, 

(q) PROCEDURAL MOTIONS 
Debate on a matter may be suspended by a 
motion 

(i) That the meeting be adjourned 
(ii) That debate on the question be ad- 

journed 
(iii) That the meeting proceed to the next 

item of business provided such a motion 
is moved and seconded and carried by 
a simple majority. 

Debate on a matter may be closed by 
a motion "That the question be now 
put" provided such a motion is moved 
and is carried by at least a two-thirds 
majority. Such a motion shall be put 
without debate, but no speaker shall be 
interrupted for the purpose of moving 
such a motion, nor shall it invalidate the 
right of reply of the mover of the 
substantive motion. Such a motion shall 

not be moved by a person who has 
spoken to the motion. 

Debate on a matter will be suspended 
whenever a member calls for a quorum. 

(r) Every motion shall be put to the vote by a 
show of hands unless two members call for 
a division, in which case the meeting shall 
divide. 

(s) If the voting on a motion is equal the 
President, or the temporary Chairperson, 
shall have a casting vote in addition to his/her 
deliberative vote. 

(t) A member is guilty of a breach of order when 
a majority vote of members declares that 
he/she has: used objectionable words and has 
refused to withdraw them or satisfactorily 
apologise for them; used offensive words in 
reference to another member; wilfully dis- 
turbed the orderly conduct of the meeting; 
disobeyed a lawful order from the Chair. 
Should any member be declared guilty of a 
breach of order the remaining members may, 
by majority vote, censure that member or 
suspend him/her from the remainder of the 
meeting or part thereof. 

(u) The Chairperson may adjourn any meeting. 
In such cases the remaining members may 
elect another Chairperson by majority vote 
and commence a new meeting. 

(v) The Chairperson shall decide all points of 
order but any member may move that such 
ruling be disagreed with. Should such a 
motion be moved the Chairperson shall leave 
the Chair unless he/she consents to remain on 
the expressed wish of the majority of 
members present and voting. The only 
speakers to such a motion shall be the Mover 
of dissent and the Chairperson whose ruling 
has been disagreed with. There shall be no 
right of reply. When the motion has been 
decided, withdrawn or referred, the Chairper- 
son whose ruling was disputed, may resume 
the Chair. Effect shall be given to any 
decision reached on the point of order by a 
majority of the meeting. 

(w) These Standing Orders may be suspended at 
any time by a majority vote of members 
present. 

(x) By majority vote Conference may decide to 
go into Committee. These Standing Orders 
shall remain in force unless a majority of 
members decides to suspend them but no 
press record of the proceedings shall be made 
until Conference resumes its open sitting, 

(y) A decision of the meeting may be re- 
considered on the vote of a two-thirds 
majority of the members present and voting. 

These Standing Orders shall apply to meetings of 
both Executive and Conference. " 

There is a central factual question in this matter. I was 
invited to find, at least by inference, that the notices had 
been deliberately withheld and introduced at a time when 
the accounts were likely to be passed for payment, given 
that, on the evidence, there was division in the Executive on 
matters. To draw such an inference would require consider- 
ation of a number of primary facts: — 

(1) It was not always the case that accounts for legal 
fees were paid all at once in an ongoing matter. 
Sometimes they were, but sometimes accounts 
were paid progressively. 

(2) There was, as I have found, a general policy 
supported by exhibit 11 and by all of the witnesses 
that a person was entitled to free legal advice, but 
the question of further legal assistance at the 
SSTU's expense was then referred to Executive 
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which considered matters like work relevance, 
cost and the likelihood of success. 

(3) There was some evidence of retrospective ap- 
proval of legal assistance, but this seemed to me 
to be the exception rather than the rule. Indeed, in 
one s.66 matter, such approval was given by 
Conference and not by the Executive. 

(4) In this case, Mr Quinn had clearly been given 
approval for legal assistance in accordance with 
the policy. However, knowing that, he then went 
and incurred the costs of representation without 
the matter being considered by Executive or the 
Administrative Committee. Certainly there was 
some urgency about it, but the fact that he raised 
the matter further with no-one and then just 
submitted accounts for payment is unusual. 

(5) True it is that the accounts might not have been 
able to have been discussed on 18 October 1991. 
I see no reason why it might not have been 
mentioned. 

(6) Next, the Agenda was closed without any discus- 
sion or any evidence of such discussion of them 
by anyone, whether the Administrative Commit- 
tee or not, occurring. 

(7) After the Agenda for the Executive meeting of 25 
October 1991 closed, the matter was not discussed 
at an Administrative Committee meeting (nor had 
it been since the original approval was given). The 
discussion related to the accounts being placed 
before the Executive which was contrary to the 
Administrative Committee resolution. This oc- 
curred after the Agenda was "closed off". 

(8) Mr O'Keefe and perhaps Ms Bunney had dis- 
cussed the question of whether the accounts 
should be passed. Mr O'Keefe thought that they 
were likely to come up at the meeting of 25 
October 1991. 

(9) No notice identifying the accounts specifically 
was given before they were introduced at the 
Executive Committee meeting of 25 October 
1991. 

(10) Mr Braysich, Mr Smith and Mr Male would at 
least have critically scrutinised the accounts 
carefully. They understood what the general 
policy was. 

(11) The passing of the accounts arose as an exception 
to the general policy relating to approval of legal 
assistance. 

(12) Mr O'Neill, earlier in the meeting, had queried a 
"blow out" in that item of the budget relating to 
legal expenses. 

(13) Item 101, "Section 66's Report", came on in its 
proper order on the Agenda. 

(14) When it came on three members were absent. 
(15) None of those who supported Mr Harken were 

absent. 
(16) Mr O'Neill's attempt to have discussion deferred 

or otherwise delayed was overruled by Ms 
Hayward. The resolution on Mr Harken's motion 
was passed 7-6. 

(17) There was no reason why, on the evidence, the 
accounts could not have been dealt with at a 
meeting of the Executive after 25 October 1991. 

In my opinion, all of those matters lead to a clear 
inference, on the balance of probabilities, that it was 
intended to pass the accounts for payment at a favourable 
time. They were not identified on the Agenda, they were not 
placed in the blue file, most of the members were unaware 
that they would be dealt with, there was no proper notice of 
them as a matter of fact, they were passed contrary to general 
policy, and they came on urgently when they could have 
been dealt with at a later meeting. 

There is an inference drawable on the balance of 
probabilities which I draw that it was intended to introduce 
them at an advantageous time. 

In the circumstances, on the balance of probabilities, I 
draw the inference that it was not intended that proper notice 
would be given so that the accounts could be introduced at 
the most advantageous moment. 

Meetings. 
The responsibilities of the President of the SSTU as 

Chairman are set out in Dornan and Harken v. SSTU 69 
WAIG 2349 at 2352-2353 (see page 2353 in the right hand 
column of that report in particular). 

In all respects, the Chairman must be consistent, impartial 
and without bias. He/she must follow the rules of natural 
justice, as well as the rules of his/her organisation. He/she 
must comply with any statutory or common law require- 
ments (see Horsley's "Meetings Procedure, Law and 
Practice" (3rd Edition) at pages 148-149). 

Firstly, I ought to observe that sufficient notice of a 
meeting must be given, and this includes the business of the 
meeting. It is not necessary to give notice of the business 
to be transacted in minute detail. Notice is sufficient, so long 
as the nature and intent of the business is clearly indicated 
and brought to the mind of the recipients (see Campbell and 
Others v. Higgins [1957] 3 FLR 317). 

A meeting cannot travel outside the scope of the notice 
relating to it and so the notice should be drawn in such a way 
as not to restrict unduly the business which should have been 
done under it (see generally as to these matters Joske "The 
Law and Procedure of Meetings (6th Ed) page 31). 

A resolution relating to a matter which is not sufficiently 
specified by the notice of meeting is not binding (see Helwig 
v. Jonas and Others [1922] VLR 261). 

It is clearly the duty of the Chairman to ensure that a 
meeting is carried out according to the law of meetings and 
the rules. 

In this case, the notice referred to "Section 66's Report". 
It did not specifically refer to the payment of Mr Quinn's 
accounts. Further, the accounts were not placed in the blue 
file which would have constituted sufficient notice other- 
wise. It would not seem unreasonable for the accounts to 
have been specifically identified under "Urgent Matters" 
on the Agenda or in the "Blue Folder". Indeed, had they 
been placed in the blue folder, then there would have been 
sufficient notice given, and these problems would not have 
arisen. Indeed, I have made findings, in any event, that it was 
more probable than not that proper notice was not intended 
to be given. 

The situation, really, was this. There were two accounts. 
One, the earlier, could have been placed on the Agenda and 
notice given of it at any time. It could have been dealt with 
by the Administrative Committee, in which event it would, 
as I understood it, have been referred to the Executive. The 
later one, by its date, could not have. 

The earlier account could have been placed on the Agenda 
for the meeting of 25 October 1991. The later one could not 
have, because the Agenda closed. 

What was to be done was discussed by Mr Harken Mr 
Quinn and Ms Hayward. Mr O'Keefe had, at least, an idea 
that the accounts would be raised at the meeting. Ms Bunney 
may have. No-one else did of the other members of the 
Executive. 

The item on the Agenda, "Section 66's Report", did not 
encompass the accounts, because the Agenda had been 
closed before the putting of the accounts to the Executive 
was discussed. 

In any event, there was some evidence that they were 
awaiting the arrival of the second account. In the circum- 
stances, the notice on the Agenda could not and was not 
intended to encompass the payment of the accounts, because 
it had not, if that evidence were accepted, been intended 
until the arrival of the second account to place them on the 
Agenda. 

Of course, if that evidence were not accepted, then there 
is an inference that they were to be withheld and introduced 
to the meeting at a convenient moment when they were 
likely to be passed, which I am invited to draw. 
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In any event, the question for the moment is whether there 
was sufficient notice. Quite clearly there would have been 
in the event that the accounts had been placed in the blue 
folder or an amended page on the notice highlighting the 
accounts was provided. No valid credible reason was offered 
as to why the copies of the two accounts could not have been 
placed in the blue folder. There was thus insufficient notice 
given of the accounts and the resolution was not binding. 

As I understood the facts, Mr O'Neill raised a point of 
order in relation to the motion, which Ms Hayward rejected 
since someone was speaking. 

There was no dissent moved from the ruling and it is, in 
any event, not clear to me what the full nature of the 
complaint against that ruling was. 

As to the question of whether the resolution was passed 
intra vires or contrary to the rules otherwise, I was taken to 
Harris v. Ludwig and Others (op cit). In that case, Von 
Doussa J held that a grant of financial assistance to the AWU 
Branch Secretary in South Australia, Mr Thompson, after 
the completion of litigation in order to make up a shortfall 
following legal assistance granted from the Commonwealth 
Attorney General's Department under the Conciliation and 
Arbitration Act, was contrary to the rules. 

However, in Ludwig and Others v. Harris [1991] 37 IR 
189, the Full Court of the Federal Court overturned that 
judgment. The Federal Court considered whether a trade 
union could apply its funds to the object of providing legal 
aid to one of its members. 

In that case, there was reference to the judgment of the 
High Court in Stevens v. Keogh (1946) 72 CLR 1. There was 
a specific provision in Ludwig and Others v. Harris (op cit) 
enabling the AWU to provide legal assistance, which is not 
the case with the SSTU rules. 

The litigation related to the validity of certain purported 
appointments of officers of the union, including that of Mr 
Thompson, the recipient of legal assistance. 

There was a specific provision of the rules in Ludwig and 
Others v. Harris (op cit) which provided that no member of 
the union would be entitled to pecuniary assistance unless 
the interests of the union were directly or indirectly 
involved. 

As I have said, Von Doussa J had held that the resolution 
subsidising Mr Thompson's legal costs after the event was 
contrary to the rules. 

However, upon appeal, Burchett J observed that even in 
the absence of that rule broader considerations would still 
have justified a grant of legal aid in a case involving 
questions which were concerns of the union. His Honour 
relied upon dicta of Lord Denning MR in Hill v. Archbold 
[1968] 1 QB 686. 

Of course, as was observed in Ludwig and Others v. 
Harris (op cit), the controllers of a trade union or association, 
as fiduciaries, are bound to use the powers and resources 
given to them by their union or association in good faith and 
for the purposes for which they were conferred; that is to say, 
for purposes honestly and reasonably believed by the 
controllers to be in the interests of the members of the union 
or association as a whole (see Allen v. Townsend [1977] 31 
FLR 431 and Williams v. Hursey (1959) 103 CLR 30 at 70 
per Fullagar J) (see also Carter and Others v. Drake 71 
WAIG 1788 and the discussion therein). 

There was nothing in the rules in this case which 
expressly authorised or expressly prohibited the payment of 
legal costs. 

It was submitted that under rule 18 there was a breach, 
because the Executive does not have the power to make an 
ex gratia payment, only to administer the affairs of the union 
(in particular I was referred to rule 18(d)). 

However, the rules must be read as a whole and rule 18(d) 
should be read with rule 2(a). 

In the circumstances, to assist Mr Quinn with legal costs 
relating to his membership was to the benefit of the union, 
because he was the General Secretary. He was also a 
member at the time. 

It is within power to assist an employee (see Ludwig and 
Others v. Harris (op cit)), or, as Lord Denning MR put it, 
a paid servant. 

The resolution was not, therefore, contrary to rule 2(a) 
read with rule 18(d), and the retrospectivity of the approval 
of legal assistance and payment do not alter this. 

There is also a question as to whether the resolution was 
passed contrary to policy. Clearly it was, but I do not think 
that that was fatal if it were done bona fides. There was no 
evidence that it was not. 

I also consider Foss v. Harbottle (1843) 2 Hare 461. That 
provides that where a majority, as long as it acts within its 
authority and the legal powers of the body, passes a 
resolution, the minority is not able to object to this (subject 
to protective exceptions which guard against fraud, oppres- 
sion or unfairness). 

I have considered whether this matter might have been 
resolved by a motion, at a subsequent meeting to rescind the 
resolution complained of. However, rescission is not 
possible where the resolution has been fulfilled (ie a 
decision is not able to be revoked after it has been put into 
force and given effect to in such a way that work has been 
undertaken, persons appointed to positions, or a decision 
embodied in the resolution communicated to another party 
which has acted on it (see Ex parte; Fossberg; Re Warringah 
Shire Council (1927) 27 SR (NSW) 200 and Ex parte 
Wright; Re Concord Municipal Council (1925) 7 LGR 
(NSW) 79). 

That was so in this case, the accounts having been paid 
on 31 October 1991, so far as one can ascertain from a 
notation on exhibit 2A. 

In this case, the decision which was reached, the 
resolution passed, arose because there was insufficient or a 
lack of proper notice. It was not binding. The President, the 
General Secretary and the members of the Executive had a 
duty to ensure that proper notice had been given before the 
matter was dealt with. There was a breach of rule 2(a), and, 
in addition, the Executive exercised its powers under rule 
18(d) contrary to law in that the SSTU, through its 
Executive, dealt with a matter of which there was no proper 
notice. 

In any event, further and alternatively, having regard to 
s.26(2) of the Act, it having been clearly before me as a 
matter raised, the President failed to carry out his duties 
under rule 21A(i) of the Act in accordance with the law of 
meetings, in failing to require that the matter become the 
subject of proper notice before it was dealt with. 

I now give consideration to the exercise of my discretion 
under s.26 of the Act. 

Because of the manner in which the resolution was 
passed, the interests of the organisation require me to declare 
the resolution null and void. I do so because the affairs of 
the SSTU, particularly in such an important matter as legal 
assistance to the General Secretary in such a large sum, 
should be properly conducted. It would have been very easy 
to give proper notice, but this was not done. 

It is in the interests of the members of the Executive and 
of the SSTU and its members that its meetings should be 
properly conducted, not the least when members of the 
Executive have fiduciary duties, and also not the least in 
relation to the expenditure of the organisation's funds. 

However, this matter is one which must be resolved by 
the Executive and properly resolved. The equity, good 
conscience and substantial merits of the case require it. 

I will, therefore, order that notice of the matter be placed 
on the Agenda of the next regular meeting of the Executive 
after the date of my orders herein, that copies of the said 
accounts be provided to each member of the Executive 
forthwith, together with a copy of my orders and these 
reasons and that the matter be identified on the Agenda and 
Notice of Meeting specifically as "Request for Payment of 
Accounts for Services Rendered to the General Secretary by 
Fiocco Rattigan —S.66 Applications—Nos 1160 and 1515 
of 1991". 
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Appearances: Mr C O'Neill, the applicant, on his own 
behalf. 

Ms P Byrne on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No. 1885 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
18 June 1992. 

Order. 
THIS matter having come on for hearing before me on the 
11th and 13th days of February 1992 and having heard Mr 
C O'Neill, the applicant, on his own behalf and Ms P Byrne 
on behalf of the respondent, and having reserved my 
decision on the matter, and reasons for decision being 
delivered on the 18th day of June 1992, it is this day, the 
18th day of June 1992, ordered as follows: — 

(1) That the resolution passed at the Executive 
meeting of the abovenamed respondent union held 
on the 25th day of October 1991 in the following 
terms: — 
" RESOLVED: That the amount of $19,722.10 

cents in account with Fiocco Rattigan (attached) 
be paid. 
CARRIED " 
be and is hereby declared null and void. 

(2) That the question giving rise to such resolution be 
placed on the Agenda and Notice of Meeting for 
the next regular meeting of the Executive after the 
date of these orders in the following terms: — 

" Request for Payment of Accounts for 
Services Rendered to the General Secretary by 
Fiocco Rattigan —S.66 Applications —Nos 1160 
and 1515 of 1991." 

(3) That copies of such accounts be provided forth- 
with by the said respondent union to each and 
every member of the Executive, together with a 
copy of these orders and my reasons for decision 
herein. 

(4) That the question be resolved at such meeting as 
a matter of urgency. 

(Sgd.) P.J. SKARKEY, 
(L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No. 1885 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
21 January 1992. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 19th day of December 1991 and having heard Mr 
C O'Neill, the applicant, on his own behalf and Ms P Byrne 
on behalf of the respondent, and having made orders and 

given directions, it is this day, the 21st day of January 1992, 
ordered and directed: — 

(1) That the applicant be and is hereby granted leave 
to amend his application to include the fol- 
lowing: — 

" 3A That the chairperson erred in failing to 
rule this matter out of order as a matter aris- 
ing. " 

(2) That the respondent be and is hereby granted leave 
to amend its answer and counter proposal by 
deleting the quotation mark after the word 
Conferences in the last line of paragraph 3 and 
inserting the same after the word Union in the 
second last line in paragraph 3. 

(3) That the respondent union provide to the applicant 
on or before the 10th day of January 1992 with the 
following documents: — 
(a) That section of the minutes of the Executive 

Meeting of the 25th day of October 1991 
with all the resolutions on the matter which 
is the subject of this application. 

(b) Photocopies of all accounts and receipts 
relating to moneys owed for payment re- 
ferred to in the application. 

(c) Copies of all correspondence in relation to 
this matter passing between Messrs Fiocco 
Rattigan and the respondent union. 

(d) A copy of the current contract of employment 
and current duty statement of the General 
Secretary, Mr P Quinn. 

(4) That this matter be and is hereby adjourned for 
hearing and determination to 10.00 am on Tues- 
day, the 11th day of February 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

VAN LEER AUSTRALIA PTY LTD (W.A.) 
(ENTERPRISE BARGAINING) CONSENT 

AGREEMENT 
No. AG 8 of 1992 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, Western 

Australian Branch 
and 

Van Leer Australia Pty Ltd (W.A.). 
No. AG 8 of 1992. 

COMMISSIONER R.N. GEORGE. 
24 June 1992. 

Order. 
HAVING heard Mr K. Street on behalf of the Applicant and 
Mr A. Peterson on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision —January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Enterprise Agreement— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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1.-Title. 
This agreement shall be known as the Van Leer Australia 

Ptv Ltd (W.A.) (Enterprise Bargaining) Consent Agreement 
No. AG 8 of 1992. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Hours of Work 
9. Training 

10. Productivity and Performance Improvement Pro- 
grammes 

11. Wages 
12. Commitments 

Appendix A —Continuous Improvement Activi- 
ties 
Appendix B —Benchmark Definitions 
Appendix C —Performance Improvement Pro- 
gramme 
Signatories 

3. —Area and Scope. 
The area and scope of this agreement is the same as that 

prescribed in the Metal Trades (General) Award 1966 (No. 
13 of 1965) as it applies to Van Leer Australia Pty Ltd 
(W.A.) as at the day immediately preceding the date of this 
agreement. 

4. —Incidence and Parties Bound. 
This agreement shall apply to and be binding upon Van 

Leer Australia Pty Ltd (W.A.), all persons employed in the 
classifications set out in Clause 11. —Wages hereof at its 
Rawlinson Street, O'Connor operations and The Metals and 
Engineering Workers' Union, Western Australian Branch. 

5. —Date and Period of Operation. 
This agreement shall operate from 15 June 1992, shall 

remain in operation until 30 June 1993 and will not continue 
in force after this date unless reviewed. Both parties make 
a commitment to re-negotiate this agreement and apply for 
its cancellation or replacement before its expiry date. 

6. —Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the Metal Trades (General) Award 1966 
(No. 13 of 1965). 

(2) Where there is any inconsistency between this 
agreement and the Metal Trades (General) Award 1966 (No. 
13 of 1965), this agreement shall prevail to the extent of the 
inconsistency. 

7. —Single Bargaining Unit. 
(1) For the purposes of this enterprise agreement and in 

accordance with die decision in the Western Australian State 
Wage Case on 1 January 1992, a single bargaining unit has 
been established by way of a consultative works committee. 
The committee consists of the following members: 

factory manager; 
elected shop floor representative of the Metal and 

Engineering Workers' Union, Western Australian 
Branch; 

elected representative of administration; 
elected representative of maintenance; and 
two elected representatives of the shop floor. 

(2) The single bargaining unit shall be given all relevant 
information to enable effective monitoring of the implemen- 
tation of the continuing improvement programme. 

8. — Hours of Work. 
(1) A Change of Hours of Work 
Agreement has been reached to adopt the following 

changes to working hours. 
(a) It has been agreed to work 152 hours within a 

work cycle not exceeding 28 consecutive days (20 

working days) with the 28th day (20th) nominated 
as the rostered day off (RDO). 

(b) This will be done in the following manner: 
(i) ordinary hours of work will be 7:00am to 

3:30pm, Monday to Friday, and be an 
average of 38 hours per week; 

(ii) 24 minutes per day will be banked to allow 
for a paid RDO; 

(iii) where overtime is required it will be paid in 
the pay period it is worked; and 

(iv) flexibility will exist for maintenance, des- 
patch and production departments to stagger 
the RDO to enable the company to service 
customer requirements and service equip- 
ment. 

(2) Banking of Rostered Days Off 
Agreement has been reached, due to the seasonality of the 

market, to allow for the banking of RDO's as required. This 
will be done as follows. 

(a) Where management identify and deem it neces- 
sary. 

(b) All employees will receive a minimum of ten 
working days' notice prior to any change. 

(c) No more than five RDO's may be accrued in any 
12 month period. 

(d) The accrued days will be taken when, and after 
consultation, it is decided that it will not affect 
productivity. 

(3) Staggering of Meal Breaks 
Meal breaks will be staggered for all departments to give 

greater flexibility and efficiency. This will be implemented 
as follows. 

(a) Production —assembly and pressing, quality con- 
trol and stores will adopt existing break-times, ie. 
noon to 12:30pm. 

(b) Maintenance will break from 12:30pm to 1:00pm 
allowing this department to carry out necessary 
line maintenance while the line is stopped. 

(c) Despatch will split into two shifts for the purpose 
of the breaks, keeping staff available to receive 
and despatch goods over the whole of the working 
day. 

(4) Flexibility With Breaks 
Agreement has been reached for the allowance of 

flexibility with meal breaks in the production area. The 
agreement is as follows. 

(a) For the continuous operation of component manu- 
facture in the press department when it is decided 
additional capacity is needed to meet the require- 
ments of the assembly line. 

(b) For the completion of production runs when it is 
evident that a change or adjustment is required and 
the current run will be completed about the time 
of the break or will take no longer than the break 
to complete, it is agreed that this run be completed 
before the break and the change/adjustment be 
carried out during the break. 

9. —Training. 
(1) Management and employees have established an 

ongoing formal programme of internal and external training 
in accordance with 

(a) Van Leer Quality Assurance Procedure (Section 
108 Training); 

(b) Clause 37. —Training of the Metal Trades (Gen- 
eral) Award 1966 (No. 13 of 1965); and 

(c) the Occupational Health, Safety and Welfare Act 
1984-1987. 

(2) Existing trainers will be trained up to accreditation 
level to formalise on the job training and TQM (Quartet). 

(3) All personnel will participate in 
(a) occupational health and safety courses; 
(b) quality management courses; 
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(c) process control training; and 
(d) external accredited training to provide for the long 

term skills development. 

10. —Productivity and Performance Improvement 
Programmes. 

The parties have adopted an approach to productivity and 
performance improvement which considers a broad agenda 
and employs a performance improvement programme to 
measure actual gains in productivity. 

Productivity improvement programmes through continu- 
ous improvement activities and benchmark definitions 
relevant to that process are set out in Appendices A — 
Continuous Improvement Activities and B —Benchmark 
Definitions of this agreement. 

Productivity gains are measured by means of the payroll 
costs expressed as a percentage of the sales revenue for a 
given period of time. 

Details of the performance improvement programme are 
attached as Appendix C —Performance Improvement Pro- 
gramme of this agreement. 

11. —Wages. 
(1) In addition to the rates and allowances prescribed in 

the said award and existing overaward payments, the 
following increases of 4.5% reflected in Column 2 of the 
table below requiring approval and certification of the 
Western Australian Industrial Relations Commission, shall 
be paid to all employees covered by the Metal Trades 
(General) Award 1966 (No. 13 of 1965). 

Employee Award Supple- Overaward Column 1 Column 2 
Classifica- Rate mentary Payment Old Paid New Paid 

tion Payment tf; <• Rate 
4 

Rate 
4 

C14 
g 

291.60 33.80 24.75 350.15 365.91 
C13 310.20 31.90 28.00 370.10 386.75 
C12 315.90 48.70 11.10 375.70 392.61 
Cll 334.70 50.80 8.00 393.50 411.21 
CIO 365.20 52.00 30.15 447.35 467.48 
C9 380.10 58.00 46.50 484.60 506.41 
C8 386.60 72.30 — — — 
C6 423.80 97.70 _ - - 

(2) The wage increases in subclause (1) hereof shall be 
payable as follows. 

The amount shown in Column 2 of the table above shall 
be payable from 15 June 1992. 

12. — Commitments. 
(1) The parties undertake that the terms of this agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) The parties expressly accept that they are bound by 
the terms of this agreement throughout its duration and will 
oppose any applications by other parties to be joined to it. 

(4) There shall be no further wage increases for the life 
of this agreement except when consistent with a State Wage 
Case decision. 

Appendix A —Continuous Improvement Activities. 
(1) Productivity Improvement Programmes 

(a) The parties are committed to the ongoing process 
of continuous improvement. During the term of 
this agreement the parties agree to adopt an 
approach to productivity improvement which 
considers a broad agenda and will address the 
following benchmark improvements but not be 
limited to them as a guide to the success of this 
agreement. 

(i) Absenteeism reduced by 33% 
(ii) Small drum scrap reduced by 33% 

(iii) Safety LTI nil (on going) 
(iv) Customer complaints reduced by 25% 
(v) On time delivery increased by 7% 

(b) The method of calculation of the benchmarks 
outlined above are detailed in Appendix B — 
Benchmark Definitions of this agreement. 

(2) In addressing productivity improvements this agree- 
ment provides for the principles of TQM to be applied. 

Van Leer Australia use the acronym "quartet" as an 
in-house name for TQM. The means of achieving the targets 
detailed in subclause (1) of this appendix, is by use of the 
quartet concept. This concept includes: 

(a) total commitment by management at all levels; 
(b) the fostering and developing of teamwork among 

all employees; 
(c) the use of project teams involving employees from 

all levels of the organisation to analyse and 
develop solutions for problems; 

(d) expressing problems, aims and objectives in 
numerical language that allows them to be 
monitored and measured; 

(e) the use of statistical techniques; 
(f) constantly working to improve the way we do 

things; and 
(g) ensuring proper training and clear communication 

at all levels. 
The consultative works committee will review the 

progress of benchmark targets during committee meetings. 
The review may result in the formation of an employee 
project team to address the short fall of a particular 
benchmark. 

Appendix B —Benchmark Definitions. 
Absenteeism: The sum of all hours lost due to sick leave, 

leave without pay, workers compensation, and industrial 
stoppages or disputes expressed as a percentage of the total 
hours worked by all employees. 

Small Drum Scrap: The sum of all ten to 25 litre drum 
bodies whether assembled into completed drums or not, 
scraped during handling or processing, expressed as a 
percentage of the total number of prime drums produced. 

Safety L.T.I.F.R.: Lost time injury frequency rate 
(L.T.I.F.R.) is a numerical indicator used for measuring the 
frequency rate of lost time injuries resulting from workplace 
accident or illness. The indicator is calculated by multiply- 
ing the number of recorded lost time injuries by one million 
and dividing by the total hours worked by all employees 
employed on the site. Where a lost time injury is any injury 
or illness resulting in the loss of a full shift. 

Customer Complaints per Million Drums: A numerical 
indicator used for measuring the frequency rate of customer 
complaints. The indicator is calculated by multiplying the 
number of customers' complaints by one million and 
dividing by the total number of prime drums of all sizes 
produced. Where a customer complaint is any complaint for 
which an official complaint report is raised. 

On Time Delivery: The sum of deliveries which are not 
delivered in accordance with the agreed customer delivery 
request, expressed as a percentage of all deliveries. Where 
the agreed customer delivery request is the date agreed 
between the customer and the customer service department 
at the time of acceptance of the order. 

Appendix C — Performance Improvement Programme. 
— Every three months the payroll is divided by the sales 

revenue and compared to past performance. 
— If the performance is better than the past, 50% of the 

dollar improvement will be paid to employees and 50% 
retained by the Company. 

— All eligible employees would receive equal share 
payments. 

— The payroll is the wage and salary costs plus workers 
compensation payments, productivity superannuation 
payments, but excluding other social charges where: 
• Workers compensation payments are the wage or 

salary costs paid for time off work due to industrial 
accident and/or illness. 
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• Productivity superannuation payments are superan- 
nuation payments made by the Company. 

e Other social charges are payments made by the 
Company for annual leave, leave loading, payroll tax 
and long service leave. 

— Sales revenue is the gross sales plus transfer to other 
factories, where: 

• Gross sales are invoices less credits. 
• Invoices are the total invoiced dollars of shipments. 
• Credits are payments to customers due to poor 

product quality, delivery problems, wrong packag- 
ing, transport problems, returned goods, etc. 

• Transfers are finished product or components 
shipped to another Van Leer Australia Pty Ltd 
factory. 

— Baseline is the foundation based on historical perform- 
ance. The percentage of sales required to meet payroll 
costs. 

— Historical basis for baseline establishment: 
• For 1992. The base will be established by actual 

results from January 1990 through to 15 December 
1991. 

• For 1993. The base will be established by the 
composite average of actual results from January 
1990 through to December 1992. 

• For 1994 and onwards. The base will be established 
by a rolling three year composite average of actual 
results. 

— Eligibility: 
Who — All employees, supervisory and non-super- 

visory. 
When — The first day of appointment to permanent 

staff and/or casuals who have worked no 
less than 250 hours in the quarter. 

What— A full share, equal payments for all 
participants employed for the full quarter, 
with pro-rata share payments for newly 
hired. 

— Frequency of Calculation: The performance will be 
measured quarterly (every three months) by comparing 
actual performance to the baseline. 

— Employee Payments: 
Improved performance will result in payment. 
50% of the improvement paid to employees. 
50% retained by the Company. 
Employees will receive equal payments through 
normal payroll transfer. 

— Performance Indicator: At some future point in time, the 
Van Leer Australia Pty Ltd (W.A.) performance 
improvement programme may require a change in the 
performance indicator to ensure the programme contin- 
ues to be a fit with the strategic direction of the 
Company. If so, the issue will be discussed with the 
consultative committee prior to implementation. 

— Baseline Adjustment: At some future point in time, the 
Van Leer Australia Pty Ltd (W.A) performance im- 
provement programme may require a baseline adjust- 
ment due to major capital investment, major shifts in 
product mix, or other major changes in the business. If 
a change in the baseline is necessary a review with the 
consultative committee will be held prior to implemen- 
tation. 

Signatories. 
For and on behalf of The Metals and Engineering 

Workers' Union, Western Australian Branch 

For and on behalf of Van Leer Australia Pty Ltd 
(Perth-W.A.) 

Dated this 24th day of June 1992. 

PUBLIC SERVICE 

ARBITRATOR— 
Awards/Agreements— 

Variation of— 

GOVERNMENT OFFICERS SALARIES 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Agriculture Protection Board and Others 
and 

Civil Service Association of Western Australia (Inc.) 
No. PI of 1992. 

COMMISSIONER J.A. NEGUS. 
2 July 1992. 

Order. 
HAVING heard Ms J. Sheridan on behalf of the Applicants, 
Ms T. Walkington on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 24 November 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule B. —Government Officers Not Covered by 

the Scope of this Award: Delete the following text: 
Salaried Officers of Perth Dental Hospital other than 

Dentists and Dental Therapists, 
and insert in lieu thereof: 

Salaried Officers of the Perth Dental Hospital other 
than Dentists, Dental Therapists and Dental Clinic 
Assistants. 

GOVERNMENT OFFICERS SALARIES 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Agriculture Protection Board and Others 
and 

Civil Service Association of Western Australia (Inc.). 
No. P55 of 1991. 

COMMISSIONER J.A. NEGUS. 
2 July 1992. 

Order. 
HAVING heard Ms J. Sheridan on behalf of the Applicants, 
Ms T. Walkington on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
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with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 16 June 1992. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Schedule A.— List of Respondents: 
A. Immediately following Hairdressers Registration 

Board, 678 Beaufort Street, Mt Lawley: Insert the following: 
Hedland College, PMB 1, South Hedland 

B. Immediately following Joondalup Development Cor- 
poration, 40 The Esplanade, Perth: Insert the following: 

Kalgoorlie College, PMB 22, Kalgoorlie 
Karratha College, Millstream Rd, Karratha 

THE POLICE AWARD 1965 
No. 2 of 1966. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police 

No. 660 of 1992 
No. 661 of 1992. 

COMMISSIONER S.A. KENNEDY. 
29 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: By these applications the Western 
Australian Police Union of Workers ("the Union") seeks 
to vary the Police Award 1965 and the Aboriginal Police 
Aides Award to increase allowances, respectively, in 
Clauses 14, 16 and 19 and in Clauses 13 and 15. The 
operative date as sought is 1 July 1992. The Respondent 
consents to the claims and agrees with the schedules, as 
amended by leave, which are before the Commission. 

The increases sought represent reimbursement of ex- 
penses incurred by reference to the relevant consumer price 
index since the respective allowances were last adjusted. As 
such, the variations sought clearly fall within the Principles 
as enunciated by the Commission in Court Session in Matter 
No. 1752 of 1991 (72 WAIG 191). 

Orders varying the two awards will issue in the terms 
sought and with the agreed operative date. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police 

No. 660 of 1992. 
The Police Award 1965 

No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

2 July 1992. 
Order. 

HAVING heard Mr R. Stirling on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred by the 

Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 1st day of July 1992. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 14. —Additional Allowances: Delete subclauses 

(4), (5) and (6) of this clause and insert the following in lieu 
thereof: 

(4) Commissioned Officers shall receive a uniform 
and boot allowance of one thousand three hundred 
and ten dollars ($1,310) per annum. 

(5) Every member of the Force detailed to carry out 
duties in the member's civilian clothes for a period 
of five consecutive working days or more in any 
one calendar year shall be paid a clothing 
allowance at the rate of eight hundred and ninety 
five dollars ($895) per annum. 

(6) Each employee (other than a commissioned 
officer) shall be paid a boot allowance of one 
hundred and forty dollars ($140) per annum. 

2. Clause 16. —Prisoners Rations: Delete subclause (1) of 
this clause and insert the following in lieu thereof: 

(1) Where an employee is called upon to issue rations 
to prisoners, the employee shall be allowed four 
dollars and eighty six cents ($4.86) at stations in 
the North West and Eucla and four dollars and 
forty one cents ($4.41) at other stations. 

3. Clause 19. —Overtime: Delete paragraphs (c) and (d) 
of subclause (4) of this clause and insert the following in lieu 
thereof: 

(c) (i) When an employee has not been notified the 
previous day or earlier that the employee is 
required to work overtime, the employer 
shall provide the employee with a meal for 
each meal break the employee is entitled to, 
pursuant to paragraph (a) of this subclause. 

(ii) Where the Commissioner fails to provide a 
meal and the employee certifies that a meal 
was purchased by the employee then $5.85 
shall be paid to tire employee in lieu of each 
such meal. 

(iii) Provided that where any meal break pre- 
scribed by paragraph (a) of this subclause is 
unable to be taken by the employee due to 
operational requirements and the employee 
foregoes such meal break in accordance with 
paragraph (b) of this subclause a meal shall 
be provided by the Commissioner at the 
completion of the overtime or where no meal 
is supplied by the Commissioner and the 
employee certifies that a meal was pur- 
chased, the employee shall be paid $5.85 in 
lieu of such meal. 

(d) When an employee who has been notified the 
previous day or earlier that the employee is 
required to work overtime and such employee 
supplies him/herself with a meal which is then 
unable to be partaken due to either: 

(i) the overtime being cancelled on that day; or 
(ii) the overtime being necessary to be continu- 

ous to such an extent that the employee 
cannot partake of the meal; 

such employee shall be paid an allowance of $5.85 
in lieu. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 

and 

Hon. Minister for Police 

No. 661 of 1992. 

The Aboriginal Police Aides Award 

No. R 31 of 1979. 

COMMISSIONER S.A. KENNEDY. 

2 July 1992. 
Order. 

HAVING heard Mr R. Stirling on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect on and from the 1st day 
of July 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 13.—Additional Allowances: Delete subclauses 
(1), (2) and (3) of this clause and insert the following in lieu 
thereof: 

(1) (a) Where an employee stationed in the metro- 
politan area is not provided with quarters, 
such employee shall be paid one hundred and 
forty-five dollars ($145) per annum in lieu of 
quarters. 

Provided that the provisions of this paragraph 
shall not apply in respect of any employee 
who commences employment on or after 1 
March 1988. 

(b) An employee stationed outside the metropol- 
itan area and who is not provided with 
quarters shall be paid six hundred dollars 
($600) per annum in lieu of quarters. 

(2) Employees detailed to carry out duties in civilian 
clothes for a period of five consecutive working 
days or more in any one calendar year shall be 
paid a clothing allowance at the rate of eight 
hundred and ninety five dollars ($895) per annum. 

(3) Employees shall be paid a boot allowance of one 
hundred and forty dollars ($140) per annum. 

2. Clause 15.—Overtime: Delete subclause (5) of this 
clause and insert the following in lieu thereof: 

(5) An employee performing more than two (2) hours 
overtime after 11.00 pm shall, if the overtime is 
continuous with the employee's shift be paid a 
meal allowance of five dollars and eighty five 
cents ($5.85) but only if the employee is not 
already in receipt of travelling allowance. 

AWARDS/AGREEMENTS— 
Variation of— 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987 

No. A6 of 1987. 
CROTHALL HOSPITAL SERVICES (W.A.) PTY LTD 

AWARD 
No. A3 of 1987. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD 

No. 8 of 1978. 
HOSPITAL EMPLOYEES' (HOMES OF PEACE) 

CONSOLIDATED AWARD 1991 
No. 26 of 1960. 

HOSPITAL WORKERS (NGAL-A) AWARD 
No. 6A of 1958. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS—PRIVATE HOSPITALS) AWARD 

1978 
No. R2 of 1977. 

PRIVATE HOSPITAL EMPLOYEES' AWARD 1972 
No. 27 of 1971. 

SOCIAL TRAINERS (NULSEN HAVEN) AWARD 
No. All of 1985. 

TRAINING ASSISTANTS' AND COMMUNITY 
SUPPORT STAFF (SPASTIC WELFARE) AWARD 

1987 
No. A16 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers Union 
of Australia, W.A. Branch 

and 
Anglican Homes (Inc.) and Others. 

No. 1394 of 1991. 
and 

Crothall Hospital Services. 
No. 1401 of 1991. 

and 
St. John of God Hospital and Others. 

No. 1405 of 1991. 
and 

The Board of Management, Ngal-a 
Mothercraft Training Centre. 

No. 1410 of 1991. 
and 

Berkley Challenge Property 
Services Pty Limited. 

No. 1411 of 1991 
and 

Homes of Peace (Inc.) 
No. 1412 of 1991. 

and 
St. John of God Hospital and Others. 

No. 1418 of 1991. 
and 

Spastic Welfare Association of W.A. 
No. 1437 of 1991. 

and 
Nulsen Haven Association (Inc.). 

No. 1440 of 1991. 
and 

The Chief Executive Officer, 
Red Cross Blood Transfusion Service. 

No. 1639 of 1991. 
and 
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The Director, Spastic Welfare Association of W.A. (Inc.). 
No. 1641 of 1991. 

and 
Silver Chain Nursing Association. 
Nos. C21373 & C21375 of 1991. 
COMMISSIONER J.A. NEGUS. 

27 November 1991. 
Reasons for Decision. 

THE COMMISSIONER: These proceedings concern a 
group of eleven applications in this jurisdiction and two 
further matters assigned pursuant to s.174 of the Federated 
Industrial Relations Act. All of the applications seek 
appropriate award amendments so that members of the 
applicant Federated Miscellaneous Workers Union of 
Australia, W.A. Branch (F.M.W.U.) may receive the 2.5% 
wage increase which has been available pursuant to the State 
Wage Decision since June 1991. The group of employees 
involved comprises persons engaged in what might be 
loosely described as the private heath industry in Western 
Australia. All of the applications relate to awards and 
agreements held by the F.M.W.U. covering workplaces in 
that industry. 

The instant applications came before the Commission as 
presently constituted in a somewhat circuitous fashion. On 
18 October 1991 by applications C 653 and C 654 of 1991, 
United Health Services and St. John of God Hospital sought 
urgent compulsory conferences pursuant to s.44 of the 
Industrial Relations Act because they had been threatened 
with industrial action if they did not agree by 21 October 
to make payment of the 2.5% wage increase with an 
operative date of 1 November 1991. 

The Commission was informed at the consequent 
conferences that the F.M.W.U. members were impatient 
with a negotiating process which was apparently seen as 
br-ing unduly delayed by the employers. They had not 
received a pay rise for some eighteen months; they were not 
prepared to trade off award conditions for a pay rise; the 
nursing home sector was content with the position taken by 
the Union and the proposed award amendments put forward 
by the Health Care Management Committee of the 
Confederation of Western Australian Industry were seen to 
be outrageous. Union officers did not think it reasonable for 
the pay rise to be held up by protracted negotiations with 
a committee which met only once a month. Their members 
in this industry were seen to be among the lowest paid and 
most vulnerable of workers and the Union was intent upon 
protecting the hard won conditions they had been able to 
achieve. 

The employers took the view that the threatened industrial 
action was contrary to the dispute settlement procedures 
which had been erected at the time of negotiating a 4% pay 
increase pursuant to the Restructuring and Efficiency 
Principle. Their position in relation to this 2.5% increase 
was reasonable in their view because they were seeking no 
more than a proper compliance by the Union with the 
requirements delineated by the State Wage Bench in the 
Structural Efficiency Principle. 

The Commission, in attempting conciliation, set out to 
seek a level of agreement between the parties which would 
allow for the pay increase to flow to the employees as soon 
as possible on or after 1 November. It was a task comparable 
with the labours of Hercules but doomed to a less fruitful 
outcome. The literary metaphor bogged down in the 
industrial equivalent of the Augean stables. In the result, the 
parties come before the Commission with an agreement that 
a 2.5% wage increase should be approved from 1 November 
in most workplaces with an operative date of 1 January for 
those nursing homes reliant upon Federal Government 
funding pursuant to s.4()(AA) of the National Health Act. 
There were some matters in relation to the wording of 
appropriate award amendments and the need for certain of 
those amendments which remain in contention and the 
parties have agreed to accept the guidance of the Commis- 
sion on those issues. 

It is fair to note, from the vantage point of a reasonably 
well informed and independent observer, that the parties to 
the instant applications can in no sense be seen to have 
become imbued with the spirit of the Structural Efficiency 
Principle. They have not embarked upon a co-operative 
programme of workplace reform designed to enhance 
productivity and efficiency and to provide employees with 
access to more varied fulfilling and better paid jobs. They 
did indeed co-operate in developing and committing 
themselves to the process sufficiently to qualify for the first 
and second wage increases which were available under the 
Structural Efficiency Principle. From that point there 
appears to have developed an atmosphere of mutual 
suspicion and some antagonism rather than the willing 
co-operation envisaged in the National and State Wage 
Decisions from time to time. 

On the one hand the employers seem content to pay the 
modest wage increases which had been made available but 
are somewhat bemused by the prospect of gaining increased 
productivity or profitability through the provision of training 
opportunities and higher wage rates for their employees. 

The Union, on the other hand appears to take the view that 
the industry is already lean, hungry and efficient through the 
efforts of its members who are among the lowest paid and 
most vulnerable of employees. They see there is little to gain 
and much to lose in the process, particularly if at enterprise 
level any ill disposed employers are not firmly repelled in 
attempts at 'negative cost cutting'. Demonstrated employer 
commitment to skills acquisition, training and career paths 
is seen as a pre-requisite to any acceptance by the Union of 
initiatives at enterprise level. In similar vein there has been 
a reluctance to look to the possibility of improving the 
position of the lower paid through a Minimum Rates 
Adjustment because that would require a separation of the 
current wage rates into base and supplementary amounts and 
there appears to be a fear that taking such a step might in 
some way threaten the quantum of some future wage 
increase. 

Against that background of mistrust, which arises in part 
too from the employers' view that the Union has been less 
than straight forward in honouring commitments made when 
trade offs were required for the 4% restructuring and 
efficiency agreement, the Commission has the task of 
guiding the parties through their minefield while attempting 
to ensure that outcomes are positive for them and for the 
community. 

Turning to the criteria which must be met in order for the 
2.5% increase to gain endorsement, the conciliation process 
has provided some useful progress. The operative dates 
agreed by the parties can be approved because of the special 
circumstances which apply. The 1 November date was in 
fact after the time at which parties reached a substantial 
measure of agreement and it was pressure of Commission 
commitments which precluded a hearing date earlier than 13 
November. The other factor which must be recognised is the 
spirit of co-operation which has characterised this aspect of 
the negotiations for some years now in this industry. The 
union readily co-operates with the employers in relation to 
operative dates which accommodate the restrictions im- 
posed by Commonwealth funding. The net result is that 
these award amendments will have a mixture of operative 
dates, being the pay periods commencing on or after 1 
November 1991 and 1 January 1992. 

The parties have now agreed to progress the precise 
definition of skills and competencies required to identify 
career paths and provide the training courses necessary if 
employees are to make progress along those paths. An 
appropriately structured industry consultative committee 
will commence its deliberations within this calendar year 
and there is a formal commitment to the holding of regular 
and frequent meetings. It is reasonable to assume that the 
minimum rates adjustment process will flow naturally from 
the work of this industry committee. All awards will be 
amended by the addition of a Clause entitled—Structural 
Efficiency Principle. 

The Commission is requested to choose between the 
opposing positions adopted regarding the right of the Union 
per se to be represented on the enterprise level consultative 
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committees which are to be established. Mr Blackburn 
mounted a strong argument, supported by numerous 
precedents, for the choice of an award clause similar to that 
which registered nurses had already agreed for this industry. 

His preferred clause, on the face of it, reflects the spirit 
of co-operation implicit in the pursuit of efficiency and 
productivity at enterprise level and he argued with some 
force that nothing could occur behind the Union's back, as 
it were, because all enterprise agreements require Commis- 
sion ratification and the Union has an inalienable right to 
participate in debate in this venue. 

The pressure of time precludes a full delineation of the 
competing arguments on this issue. Suffice to say that the 
employers would seek an unfettered right to come to an 
agreement at enterprise level without 'interference' from the 
Union and they would then see the Union as being obliged 
to facilitate the gaining of Commission approval by not 
'unreasonably opposing' any agreement reached. The Union 
seeks a virtual power of veto with a Union official appointed 
as of right to all enterprise committees and no topic referred 
to the Commission unless by consent. Anxious considera- 
tion of the disputed area leads one to the conclusion that the 
spirit of structural efficiency will be best served by an 
eclectic of the two positions. 

The restrictive provisions posited by the Union would 
almost certainly ensure that no change could occur, so a 
more flexible agenda is to be preferred. There can be no 
doubt however that the Union's members are vulnerable to 
unfair pressures and they are often lacking in the language 
skills and negotiating sophistication needed to hold one's 
own at the committee table. It is reasonable in this industry 
for the Union to have a place reserved for it at the table. That 
is not to say that the Union is thus given a power of veto 
or indeed any special rights in terms of logistic arrange- 
ments. An enterprise level committee should work to a 
timetable and agenda suited to that workplace. Union 
officers would be expected to accommodate the enterprise's 
convenience rather than the reverse. The Union has no 
mandate to forbid communication between employer and 
employees in the normal course of events; ongoing daily 
dialogue is surely to be expected. The Union official should 
be a member of the committee which meets formally but 
non-attendance by that official should in no way hamper or 
hinder the ongoing deliberations of the committee except 
and unless other committee members are unhappy to 
proceed on a contentious topic without assistance. 

A suitable award clause might read as follows: — 

ENTERPRISE CONSULTATION 
1. Parties to this award are committed to co- 

operating positively to increase the efficiency and 
productivity of the industry and to enhance the 
career opportunities and job security of employ- 
ees. 

2. Each enterprise covered by this award shall 
establish a consultative mechanism and proce- 
dures appropriate to the size, structure and needs 
of the enterprise. Employee representatives will 
be elected by the employees and in addition the 
Union will be invited to nominate an officer as a 
member of the Committee to be established. 

3. Members of enterprise committees will receive up 
to eight hours of training to assist them in their 
functioning as committee members, with such 
training to be initiated by the Industry Consulta- 
tive Committee referred to in Clause —of this 
award. 

4. (a) An enterprise committee, established pursu- 
ant to this clause may reach agreement to 
vary provisions of this award to meet the 
requirements of the enterprise and the aspira- 
tions of the employees concerned. 

(b) A proposed award variation shall be commit- 
ted to writing and shall be the subject of 
discussion by the enterprise committee and 
with the employees directly affected by the 
variation. 

(c) Any proposed award variation shall be 
notified to the Union and nothing shall 
prevent employees and/or enterprise commit- 
tee members seeking advice from the Union 
at any stage in proceedings. 

(d) Any agreement reached shall be notified in 
writing to the Union. 

(e) Where the agreement reached is the result of 
genuine agreement by the majority of em- 
ployees affected, the Union will not unrea- 
sonably oppose the terms of that agreement. 

(f) No employee shall lose any existing entitle- 
ment to earnings for working ordinary hours 
of work as a result of the implementation of 
an enterprise agreement. 

5. Any agreement to vary the award shall be 
processed in accordance with s.40 of the Industrial 
Relations Act 1979 and shall be subject to 
approval by the Western Australian Industrial 
Relations Commission. 

6. Nothing in this clause shall operate so as to limit 
or impinge upon the statutory rights of the 
employers and the Union pursuant to the aforesaid 
Act. " 

The parties have agreed to award amendments where 
appropriate so as to allow Accrued Days Off to be taken by 
agreement with increasing flexibility even to the point of 
using a part of a day should the employee so wish. 

Subparagraph (e) of the Structural Efficiency Principle 
reads as follows: — 

" (e) that there is a provision in the award to the effect 
that an employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. " 

[71 WAIG 1730] 
At first glance one might wonder at the necessity felt by the 
authors to erect such a specific requirement. It is after all 
no more than a restatement of the position which pertains 
at common law. A moment of reflection on the measures 
outlined in the initial statement of the Structural Efficiency 
Principle serves to remind us of the need for: — 

" • eliminating impediments to multi-skilling and 
broadening the range of tasks which an employee 
may be required to perform; 

• ensuring that working patterns and arrangements 
enhance flexibility and the efficiency of the 
industry; " 

[69 WAIG 2927] 
It seems self evident then that the authors may have detected 
or expected some resistance from sectors of industry to the 
breaking down of artificial demarcation barriers and thus 
decided to put the issue beyond doubt by requiring a specific 
award provision. There is some support for that theory in the 
strong argument put forward by Ms Mayman against the 
award amendment being processed at this time. The Union 
professes to be ready and willing to insert such a provision 
but not until the career structure, skills audit and precise 
definition work has been accomplished by the Industry 
Consultative Committee. Until that time it is apparently felt 
that the lower paid employees at say Hospital Worker- 
Level 1, need the protection and comfort of believing that 
as a Cleaner, for example, one might not be requested, if the 
need arose, to carry out some of the duties of a Kitchen 
Assistant or a Pantry Assistant. 

The reality is of course that an employer has never been 
restricted by an award classification from issuing lawful, 
reasonable instructions to employees. If that had ever been 
in doubt, then the adoption of the broad-banded Wages 
clause must surely have clarified the situation. I am further 
comforted in my view by the endorsement given by the 
Industrial Appeal Court in Appeal No. 14 of 1990 (Anglican 
Homes Inc. v. F.M.W.U.-[71 WAIG 1401]) to the general 
statement of the principle of reasonableness expressed by 
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the Commission as presently constituted on a closely related 
issue. 

Mr Blackburn, in pressing for strict compliance with 
criteria (e), suggested that a suitable form of words might 
be found in the paragraph headed "5.—Contract of Service" 
in the Second Tier Agreement made between these parties 
on 23 May 1988 (Transcript Exhibit 1). The employers, it 
seems, have formed the view that the Union has been just 
a unwilling to honour the spirit of those undertakings as it 
is now reluctant to accept an immediate award amendment. 

The decision on this question is plain because the 
requirement of the Structural Efficiency Principle is clear 
and prescriptive. The first and second increases were able 
to be processed with a measure of discretion relying on 
expressions of good faith. There are some aspects of the 
instant proceedings which can again be assessed on the basis 
of the Commission being reasonably satisfied. This require- 
ment for an award provision is not one of those aspects. The 
Contract of Service clause will be appropriately amended in 
each of the awards and agreements subject to these 
applications. 

I indicated to the parties at the conclusion of the hearing 
that the Wage increases would be approved from the 
operative dates as agreed. The schedules should now be 
amended by the parties to reflect these Reasons for Decision 
and their own further agreements on forms of words. Final 
orders will then issue following a Speaking to the Minutes 
at a mutually convenient time. 

Appearances: 
Ms S. Mayman and with her Ms S.J. Jackson appeared 

on behalf of the Applicant. 
Mr K. Glew appeared for the Nursing Homes Association 

of Western Australia. 
Mr L.H. Pilgrim appeared for Westland Management 

Limited. 
Mr J.B. Blackburn appeared on behalf of the Respon- 

dents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Anglican Homes (Inc) and Others. 

No. 1394 of 1991. 
Aged and Disabled Persons Hostels Award, 1987. 

No. A6 of 1987. 
COMMISSIONER J.A. NEGUS. 

26 June 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Aged and Disabled Persons Hostels Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1 November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the both numbers and titles—2A. State 
Wage Principles—September 1989 and 39.— 
Continuity of Entitlements. 

B. Immediately following number and title 38.— 
Introduction to Change insert the following: 

39. Structural Efficiency Implementation Tasks 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete both of the existing clauses. 
3. Clause 7.—Contract of Service: Immediately following 

subclause (6) of this clause insert the following new 
subclause: 

(7) This subclause will not come into effect until the 
12th November, 1992. From that date: 
(a) An employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training provided that such duties are not 
designed to promote de-skilling. 

(b) An employer may direct, pursuant to para- 
graph (a) of this subclause, an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the responsibility of 
the employer to provide a safe and healthy 
working environment in accordance with the 
provisions of the Occupational Health, 
Safety and Welfare Act 1987 and Regula- 
tions. 

4. Clause 15.—Annual Leave: Delete paragraph (a) of 
sublause (5) of this clause and insert in lieu thereof the 
following: 

(a) Shift employees (ie employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 31.—Shift Work of this award) shall be 
granted an additional week's leave. Provided that 
for workers whose shifts are not subject to regular 
rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 
shifts actually worked on afternoon and/or night 
shift shall be granted. 

Provided further that employees who have 
completed 155 shifts on afternoon and/or night 
shift shall be granted the additional week. 

This subclause shall apply to employees en- 
gaged before 12 April 1990 who were in receipt 
of additional annual leave days as prescribed by 
this subclause on a no reduction basis, and shall 
remain in force until 12 April 1997. 

5. Clause 18.—Wages: Delete this clause and insert in 
lieu thereof the following: 

18.—Wages. 
(1) (a) The following shall be the minimum rates of wage 

payable to employees covered by this Award. 
$ Per week 
A B 

(i) Qualified Cook 440.80 460.90 
(ii) Cook Working Alone 388.50 401.00 

(iii) Other Cook 383.90 395.90 
(iv) Supervisor 418.90 426.40 
(v) Assistant Supervisor 397.00 403.60 

(vi) Domestic 368.20 378.30 
(vii) Driver 402.90 402.90 

(2) The classification 'domestic' shall include the 
following: cleaner, domestic, gardener, handyperson, 
kitchen employee, laundry employee, pantry employee, 
machinist, storeperson and like classification. 
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(3) The ordinary wages of any employee other than a 
supervisor or assistant supervisor placed in charge of three 
or more employees shall be increased by $14.20 per week. 

(4) The hourly rate shall be calculated by dividing the 
weekly rate by 38. 

(5) The rates prescribed in subclause (1) of this clause 
shall operate as follows: 

(a) Column A—from the first pay period commenc- 
ing on or after 1 November, 1991. 

(b) Column B—from the first pay period commenc- 
ing on or after 1 January 1992. 

(6) The minimum weekly rates of wage for work in 
ordinary time to be paid to junior employees shall be as 
follows— 

Percentage of 
Adult Rate 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(7) Apprentices Wages: 
The weekly wage rate shall be a percentage of the 

tradesperson's rate as under: 
Percentage of 
Tradesperson's 
Weekly Rate 

% 
(a) Four year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and One Half Year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three-year Term 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesperson's 
Rate" means the rate of wage payable to a 
"Qualified Cook", as prescribed in this clause. 

6. Clause 38.—Introduction to Change: Immediately after 
this clause insert the following new clause. 

39.—Structural Efficiency Implementation Tasks 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 

• minimum rates adjustments; and 
° the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Crothall Hospital Services (W.A) Pty Limited. 
No. 1401 of 1991. 

Crothall Hospital Services (W.A.) Pty Ltd Award. 
No. A3 of 1987. 

COMMISSIONER J.A. NEGUS. 
26 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Crothall Hospital Services (W.A.) Pty Ltd 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1 November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the numbers and titles 2A.—State Wage 
Principles—September, 1989. 

B. Immediately following number 42.—Introduction 
to Change insert a new number and title as 
follows: 

43. Structural Efficiency Implementation Tasks 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete both of the existing clauses. 
3. Clause 7.—Hours: Delete paragraph (c) of subclause 

(1) of this clause and insert in lieu thereof the following: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c): 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 
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— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work is taken from the 
commencement of the employee's normal 
rostered shift or up to the conclusion of the 
employee's normal rostered shift. 

4. Clause 23. —Contract of Service: Immediately follow- 
ing subclause (6) of this clause insert the following: 

(7) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skill, competence and 
training provided that such duties are not 
designed to promote de-skilling. 

(b) An employer may direct, pursuant to para- 
graph (a) of this subclause, an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the responsibility of 
the employer to provide a safe and healthy 
working environment in accordance with the 
provisions of the Occupational Health, 
Safety and Welfare Act 1987 and Regula- 
tions. 

5. Clause 32. —Wages: Delete this clause and insert in 
lieu thereof the following: 

(1) The minimum weekly rate of wage payable to workers 
covered by this award shall be as it is set out hereunder: 

Per Week 

Hospital Worker Level 1 
Comprehends the following classes of 
work: 

Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Maintenance Employee 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 2 
Comprehends the following classes of 

work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where more 
than 1 employed) 

Washing Machine Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

369.80 
374.30 

374.90 
379.80 

Hospital Worker Level 3 
Comprehends the following classes of 
work: 

Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 

Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year of 
employment) 

TSSU Assistant (1st year of 
employment) 

1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 4 
Comprehends the following classes of 
work: 

TSSU Assistant (2nd, 3rd year of 
employment and thereafter) 

CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 

Cook 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 5 
Comprehends the following classes of 
work: 

Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 6 
Comprehends the following classes of 
work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 7 
Comprehends the following classes of 
work: 

Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 8 
Comprehends the following classes of 
work: 

Senior Food Service Attendant 
(Hospitals less than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 

384.10 
388.20 

389.00 
393.60 

404.00 
407.60 

407.80 
411.30 

417.30 
422.20 
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First Cook (where more than 
one employed) 

1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 9 
Comprehends the following classes of 
work: 

Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 

Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 10 

Comprehends the following classes of 
work: 

Chef 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Per Week 

440.10 
445.00 

448.50 

454.80 
459.10 

462.90 

475.50 
481.90 

488.00 

(2) Junior Hospital Employees 
The minimum rate of wage payable to junior hospital 

employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first year 
of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(3) General Conditions 
(a) The ordinary wages of any employee, placed in 

charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 

Such service shall be calculated in periods of 
calendar years from the date of commencement of 
work with the employer and shall be by automatic 
progression subject to satisfactoiy service. 

Provided that in determining the rate of wage 
of an employee nineteen years of age and over, 
service prior to attaining the age of nineteen years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 
twenty-five percent over the rates specified in this 
clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(e) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

6. Clause 42.—Introduction to Change: Immediately 
following this clause insert the following new clause: 

43.—Structural Efficiency Implementation Tasks 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• examination of skills in the industry; 
® minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch, 

and 
St. John of God Hospital and Others. 

No. 1405 of 1991. 
Enrolled Nurses and Nursing Assistants 

(Private) Award. 
No. 8 of 1978. 

COMMISSIONER J.A. NEGUS. 
30 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1 November 1991 except 
for Commonwealth funded nursing homes which shall 
be operative from the beginning of the first pay period 
commencing on or after 1 Januaty 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.— Arrangement: 

A. Delete the number and title 2A. —State Wage 
Principles —September 1989. 

B. Immediately following the number and title 
36. —Introduction to Change insert the following 
new number and title: 

37. Structural Efficiency Implementation Tasks. 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete this clauses: 
3. Clause 7. —Hours: Delete paragraph (c) of subclause 

(1) of this clause and insert in lieu thereof the following: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued Days Off 
shall be taken in a minimum period of one week made up 
of five consecutive Accrued Days Off in conjunction with 
a period of annual leave or at a time mutually acceptable to 
the employer and the employee; or 

As single day absences at a time suitable to the employer 
and subject to 48 hours' clear notice given to the employee 
in accordance with Clause 18. —Rosters of this award. 

Notwithstanding the provisions of paragraph (c): 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work is taken from the 
commencement of the employee's normal 
rostered shift or up to the conclusion of the 
employee's normal rostered shift. 

4. Clause 16.— Contract of Service: Immediately follow- 
ing subclause (6) of this clause insert the following new 
subclause: 
(7) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

5. Clause 30. —Wages: Delete this clause and insert in 
lieu thereof the following: 

30.-Wages. 
(1) The minimum rate of wage payable to employees 

covered by this award shall be as follows: 
$ 

(a) Trainee Enrolled Nurse 
1st year of employment 278.90 
2nd year of employment 316.90 

(b) Enrolled Nurse Level One 
1st year of employment 419.10 
2nd year of employment 424.10 
3rd year of employment 
and thereafter 435.00 

(c) Enrolled Nurse Level Two 
1st year of employment 428.20 

2nd year of employment 
3rd year of employment 
and thereafter 

(d) Enrolled Nurse Level Three 
(e) Nursing Assistant 

(at 19 years of age and over) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

377.70 
388.00 

(f) Nursing Assistant (under 19 years of age) shall be 
paid a percentage of the total weekly wage 
prescribed for a Nursing Assistant in their first 
year of employment in subclause (l)(e) hereof as 
follows: 

Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(g) Provided that an Enrolled Nurse undergoing 
training in a post basic course approved by the 
Nurses' Board of W.A. will be paid the "1st year 
of employment" rate of wage at the appropriate 
level during the training period. 

(h) Provided further that an Enrolled Nurse (Student) 
who is 21 years of age or over shall be paid at the 
rate applicable to a Nursing Assistant (at 19 years 
of age and over) at the "first year of employment" 
rate. 

(2) (a) The rate of wage prescribed in subclause (1) of 
this clause for an enrolled nurse student shall be 
varied so as to maintain the relationship that exists 
as at the date of this order with the rates prescribed 
for a student nurse in his/her first and second years 
of experience as contained in the Nurses' (Private 
Hospitals) Award No. 1 of 1966. 

(b) No employee, who at the date of this order was 
in receipt of a rate of wage higher than that 
prescribed herein for his/her classification of 
work, shall have that rate reduced by the operation 
of this clause. 

(c) A nursing assistant who has completed his/her 
first year of employment and who is accepted for 
training as an enrolled nurse shall be paid not less 
than he/she would have received had he/she 
continued as a Nursing Assistant. 

(d) Any employee who has passed the examination 
for registration prescribed by the Nurses' Board 
of Western Australia shall, for the purpose of this 
clause, be deemed to be an enrolled nurse. 

(3) (a) When the term "year of employment" is used in 
this clause it shall mean all service whether full 
time or part time in any of the classifications 
contained in this award with any hospital covered 
by this award and shall be calculated in periods 
of completed months from the date of commence- 
ment of work covered by this award. 

(b) The service referred to in paragraph (a) hereof 
may be increased by any similar service with 
hospitals not covered by this award, and in the 
event of a dispute between an employer and the 
Union over the inclusion of such service for the 
purpose of determining the year of employment 
the dispute may be referred to the Industrial 
Relations Commission for determination. 

(c) Employees shall be paid the rates shown in this 
clause according to their year of employment 
calculated in accordance with the provisions of 
this subclause subject to satisfactory performance. 
Proof of previous service, if required by the 
employer, shall rest on the employee; provided 
that production of the certificate or certificates 
referred to in paragraph (d) hereof shall be 
sufficient proof for the purpose of this paragraph. 
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(d) Each employee whose service terminates shall at 
the time of termination be given a certificate 
signed by the employer in which shall be stated 
the name of the employee, the period of service, 
whether the service was full time or part time and 
the classifications in this award in which work has 
been carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice, the employer shall be under no 
obligation to provide the certificate at the time of 
termination. The employee shall however, be 
entitled to request and receive the certificate at 
any time after the termination. 

(4) Minimum Wage: No employee employed under this 
award who is 21 years of age or over shall receive less than 
the minimum wage prescribed from time to time by the 
Western Australian Industrial Relations Commission. 

(5) The hourly rate for an employee working an average 
of 38 hours per week shall be calculated by dividing the 
weekly rate herein expressed by 40. 

(6) The hourly rate for an employee actually working 38 
hours shall be calculated by dividing the weekly rate herein 
expressed by 38. 

6. Clause 36.—Introduction to Change: Immediately 
following this clause insert the following new clause: 

37.—Structural Efficiency Implementation Tasks. 

(1) The parties to this award are committed to co- 
operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 

• minimum rates adjustments; and 

• the drafting of an appropriate award clause on 
enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

and 
Homes of Peace (Incorporated). 

No. 1412 of 1991. 
Hospital Employees' (Homes of Peace) Consolidated 

Award 1981. 
No. 26 of 1960. 

COMMISSIONER J.A. NEGUS. 
26 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Employees' (Homes of Peace) 
Consolidated Award 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 1 November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the number and title 2A.—State Wage 
Principles—September, 1989. 

B. Immediately following the number and title 
36.—Introduction to Change: Insert a new number 
and title as follows: 
37. Structural Efficiency Implementation Tasks 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 6.—Hours: Delete paragraph (c) of subclause 
(1) of this clause and insert the following in lieu thereof: 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c): 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

4. Clause 16.—Contract of Service; Immediately follow- 
ing subclause (6) of this clause insert the following: 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
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employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

5. Clause 28.—Wages: Delete this clause and insert the 
following in lieu thereof: 

28.—Wages. 
(1) The minimum rate of wage payable to employees 

covered by this award shall be as follows: 
$ Per week 

Hospital Worker Level 1 
Comprehends the following classes of 
work: 

Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 

Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment 
and thereafter 378.30 

Hospital Worker Level 2 
Comprehends the following classes of 
work: 

Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 

Washing Machine Attendant 
1st year of employment 374.90 
2nd year of employment 379.80 
3rd year of employment 
and thereafter 384.10 

Hospital Worker Level 3 
Comprehends the following classes of 
work: 

Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 

Machinist (who cuts and fits) 
Boiler Firing Orderly 
TSSU Assistant (1st year of 
employment) 

CSSD Assistant (1st year of 
employment) 

Maintenance Employee 
1st year of employment 384.10 
2nd year of employment 388.20 

3rd year of employment 
and thereafter 392.30 

Hospital Worker Level 4 
Comprehends the following classes of 
work: 

TSSU Assistant (2nd, 3rd year of 
employment and thereafter) 

CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 

Cook (Other) 
1st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment 
and thereafter 397.30 

Hospital Worker Level 5 
Comprehends the following classes of 
work: 

Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 404.00 
2nd year of employment 407.60 
3rd year of employment 
and thereafter 411.30 

Hospital Worker Level 6 
Comprehends the following classes of 
work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 407.80 
2nd year of employment 411.30 
3rd year of employment 
and thereafter 414.80 

Hospital Worker Level 7 
Comprehends the following classes of 
work: 

Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 417.30 
2nd year of employment 422.20 

3rd year of employment 
and thereafter 426.40 

Hospital Worker Level 8 
Comprehends the following classes of 
work: 

Senior Food Service Attendant 
(Hospitals less than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 
one employed) 
1st year of employment 440.10 
2nd year of employment 445.00 
3rd year of employment 
and thereafter 448.50 

Hospital Worker Level 9 
Comprehends the following classes of 
work: 

Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 

Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
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$ Per week 
1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment 
and thereafter 462.90 

Hospital Worker Level 10 
Comprehends the following classes of 
work: 

Chef 
1st year of employment 475.50 
2nd year of employment 481.90 
3rd year of employment 
and thereafter 488.00 

(2) General Conditions 
(a) The ordinary wages of any employee, placed in 

charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. Such service shall be 
calculated in periods of calendar years from the 
date of commencement of work with the employer 
and by automatic progression subject to satisfac- 
tory service. 

Provided that in determining the rate of wage 
of an employee 19 years of age and over, service 
prior to attaining the age of 19 years shall not be 
counted in determining the total service of an 
employee for the purpose of this clause. 

(c) A casual employee shall be paid a loading of 25% 
over the rates specified in this clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(e) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

6. Clause 36.—Introduction to Change: Immediately 
following this clause insert the following new clause: 

37.—Structural Efficiency Implementation Tasks 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Ngal-a Mothercraft Training Centre. 

No. 1410 of 1991. 
Hospital Workers (Ngal-a) Award 

No. 6A of 1958. 
COMMISSIONER J.A. NEGUS. 

30 June 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Workers (Ngal-a) Award No. 6A 
of 1958 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1 November 1991. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the number and title 2A.—State Wage 
Principles—September, 1989. 

B. Immediately after number and title 39.—Introduc- 
tion to Change insert the following: 

40. Structural Efficiency Implementation Tasks 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete the existing clause. 
3. Clause 7.—Hours: Delete paragraph (c) of subclause 

(1) and insert in lieu thereof: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at the time mutually acceptable to the 
employer and the employee; 
or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
9.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c)— 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
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normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

4. Clause 11.—Contract of Service: Immediately follow- 
ing subclause (6) of this clause insert the following new 
subclause: 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

5. Clause 17.—Allowances and Special Provisions: 
Delete the amount of $1.30 from subclause (1) of this clause 
and insert the amount of $1.35 in lieu thereof. 

6. Clause 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

32.—Wages. 
(1) The minimum rates of wage per week payable under 

this award shall be as follows: 
$ Per Week 

Hospital Worker Level 1: 
Comprehends the following classes of 
work: 

Cleaner 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 2: 
Comprehends the following classes of 
work: 

Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 

Washing Machine Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 3: 
Comprehends the following classes of 
work: 

Menu Assistants 
Gardener (Herbicide and 
Propagator) 

1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

369.80 
374.30 

378.30 

374.90 
379.80 

384.10 

383.80 
388.20 

392.30 

$ Per Week 
Hospital Worker Level 4: 
Comprehends the following classes of 
work: 

Cooks 
1st year of employment 398.80 
2nd year of employment 402.50 
3rd year of employment 
and thereafter 406.20 

Provided that employees who possess recognised 
qualification in the trade of cooking shall be paid not 
less than the following: 

1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment 
and thereafter 462.90 

Junior Hospital Employees: 
The minimum rate of wage payable to junior hospital 
employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) GENERAL CONDITIONS: 
(a) Where the term "year of employment" is used in 

this clause, it shall mean all service, irrespective 
of classification, with that employer. 

(b) In determining the year of employment of an 
employee 19 years of age or over, employment 
while under the age of 19 years shall not be 
counted in determining the year of employment at 
or over 19 years of age. 

(c) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(d) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

7. Immediately following Clause 39.—Introduction to 
Change insert a new title and clause as follows: 

40.—Structural Efficiency Implementation Tasks 
(1) Tire parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
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• the drafting of an appropriate award clause on 
enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Berkley Challenge Property Services Pty Ltd. 
No. 1411 of 1991. 

Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978. 

No. R2 of 1977. 
COMMISSIONER J.A. NEGUS. 

26 June 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1 November 1991. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the numbers and titles 2A.—State Wage 
Principles—September, 1989. 

B. Immediately following the number and title 
36.—Introduction to Change insert the following 
new number and title: 

37. Structural Efficiency Implementation Tasks. 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete both of the existing clauses. 
3. Clause 7.—Hours: Delete paragraph (c) of subclause 

(1) of this clause and insert in lieu thereof the following: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c)— 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
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in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift 

4. Clause 21.—Contract of Service: Immediately follow- 
ing subclause (6) of this clause insert the following: 
(7) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

5. Clause 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

32.—Wages. 
(1) The minimum weekly rate of wage payable to workers 

covered by this award shall be as it is set out hereunder: 
$ Per Week 

(a) Cleaner: 
1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment 
and thereafter 378.30 

(b) Window Cleaner: 
1st year of employment 378.30 
2nd year of employment 382.60 
3rd year of employment 
and thereafter 387.10 

(c) Junior Hospital Workers: 
The minimum rate of wage payable to junior 

hospital employees shall be the following percent- 
age of the prescribed wage during the first year of 
employment for an adult employee doing the same 
class of work. 

% 
Under 17 years of age 50 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

(d) Casual Employees—shall be paid a loading of 
25% over the rates specified. 

(2) General Conditions: 
(a) Leading Hands: In addition to the rates herein 

prescribed a leading hand shall be paid per 
week— 

$ 
(i) If placed in charge of not less 

than three and not more than 10 
other workers 14.20 

(ii) If placed in charge of more than 
10 and not more than 20 other 
workers 21.40 

(iii) If placed in charge of more than 
20 other workers 28.50 

(b) Where the term "year of employment" is used in 
this clause it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 

07232-3 
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Such service shall be calculated in periods of 
calendar years from the date of commencement of 
work with the employer and shall be by automatic 
progression subject to satisfactory service. 

(c) In determining the year of employment of a 
worker 19 years of age or over employment while 
under the age of 19 years shall not be counted in 
determining the year of employment at or over 19 
years of age. 

(d) The hourly rate shall be calculated by dividing the 
weekly rate herein by 40. 

(e) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(f) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

6. Clause 36.—Introduction to Change: Immediately 
following this clause insert the following new clause: 

37.—Structural Efficiency Implementation Tasks 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 
(5) The Industry Consultative Committee shall give priority 
to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

St John of God Hospital and Others. 
No. 1418 of 1991. 

Private Hospital Employees' Award 1972. 
No. 27 of 1971. 

COMMISSIONER J.A. NEGUS. 
30 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 

the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Private Hospital Employees Award 1972 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1 
November 1991 except for Commonwealth funded 
nursing homes which shall be operative from the 
beginning of the first pay period commencing on or 
after 1 January 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete both the numbers and titles 2A.—State 
Wage Principles—September, 1989. 

B. Immediately following number and title 43.— 
Introduction to Change insert the following new 
number and title: 

44. Structural Efficiency Implementation Tasks. 
2. Clauses 2A.—State Wage Principles—June 1991: 

Delete the existing clauses. 
3. Clause 7.—Hours: Delete paragraph (c) of subclause 

(1) and insert in lieu thereof the following: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c)— 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

4. Clause 9.—Allowances and Special Provisions: Delete 
the rate of $21.85 from subclause (1) and insert $22.40 in 
lieu thereof: 

5. Clause 24.—Contract of Service: Immediately follow- 
ing subclause (6) insert a new subclause (7) as follows: 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
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Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

6. Clause 34.—Wages: Delete this clause and insert in 
lieu thereof the following: 

34.—Wages. 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows: 
$ Per week 

Hospital Worker Level 1: 
Comprehends the following classes of 
work: 

Car Park Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st Year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment 
and thereafter 378.30 

Hospital Worker Level 2: 
Comprehends the following classes of 
work: 

Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker 
(where more than 1 employed) 

Washing Machine Attendant 
1st year of employment 375.00 
2nd year of employment 379.80 
3rd year of employment 
and thereafter 384.10 

Hospital Worker Level 3: 
Comprehends the following classes of 
work: 

Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistant 
Gardener (Herbicide and Propaga- 
tor) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year 
of employment) 

TSSU Assistant (1st year 
of employment) 

Maintenance Employee 
1st year of employment 383.80 
2nd year of employment 388.20 
3rd year of employment 
and thereafter 392.30 

Hospital Worker Level 4: 
Comprehends the following classes of 
work: 

TSSU Assistant (2nd, 3rd year 
of employment and thereafter 
rate) 

Hospital Worker Level 4: 
CSSD Assistant (2nd, 3rd year 
of employment and thereafter 
rate) 

Cook (other) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 5: 
Comprehends the following classes of 
work: 

Cook (only) one employed Storeper- 
son Driver (under 3 tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 6: 
Comprehends the following classes of 
work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 7: 
Comprehends the following classes of 
work: 
Bus Driver (over 25 passengers) 
Second Cooks 

1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 8: 
Comprehends the following classes of 
work: 

Senior Food Service Attendant 
(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more 
than one employed) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 9: 
Comprehends the following classes of 
work: 

Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/ 
Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

Hospital Worker Level 10: 
Comprehends the following classes of 
work: 

Chef 
1st year of employment 
2nd year of employment 

Hospital Worker Level 10: 
3rd year of employment 
and thereafter 

389.00 
393.60 

397.30 

404.00 
407.60 

411.30 

407.80 
411.30 

414.80 

417.30 
422.20 

426.40 

440.10 
445.00 

448.50 

454.80 
459.10 

462.90 

475.50 
481.90 

488.00 
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$ Per week 
(2) (a) Play Supervisor (Lady Lawley Cottage) 

1st year of employment 366.20 
2nd year of employment 403.80 
3rd year of employment 
and thereafter 424.60 

(b) Supervisor (Lady Lawley Cottage) 445.30 
(3) Junior Hospital Employees 
The minimum rate of wage payable to Junior Hospital 

Employees shall be the following percentage of the 
prescribed wage for an adult employee in her first year of 
employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(4) General Conditions: 
(a) The ordinary wages of any employee, placed in 

charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 

Such service shall be calculated in periods of 
calendar years from the date of commencement of 
work with the employer and by automatic progres- 
sion subject to satisfactory service. 

Provided that in determining the rate of wage 
of an employee nineteen years of age and over, 
service prior to attaining the age of nineteen years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 
twenty five percent over the rates specified in this 
clause. 

(d) The hourly rate of wage for each employee shall 
be calculated by dividing the weekly rate herein 
expressed as follows: 

(i) for an employee working an average of 38 
hours per week by dividing the weekly rate 
herein expressed by 40; or 

(ii) for an employee actually working 38 hours 
by dividing the weekly rate herein expressed 
by 38; or 

(iii) for an employee employed in a classification 
prescribed in subclause (2) of this clause by 
dividing the weekly rate therein expressed by 
37.5. 

7. Clause 43.—Introduction to Change: Imediately after 
this clause insert a new title and clause as follows: 

44.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practica- 
ble, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Chief Executive Officer, Red Cross Blood Transfusion 
Service 

No. 1639 of 1991. 
The Drivers' (Red Cross Blood Transfusion Services Order 

1991. 
COMMISSIONER J.A. NEGUS. 

26 June 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrie Relations Act 1979, and 
by consent, hereby makes the following order- 

That the Drivers' (Red Cross Blood Transfusion 
Services) Order 1991 shall have effect for a period of 
twelve months from the pay period including 1 
November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Drivers' (Red Cross Blood Transfusion Services) Order of 

1991 

1.—Title. 
This Order shall be know as the Drivers' (Red Cross 

Blood Transfusion Services) Order of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Conditions of Employment 
5. Wages 
6. Term 

3.—Area and Scope. 
This Order shall apply to all Blood Transfusion Service 

Drivers employed by the Red Cross Society in the state of 
Western Australia. 

4.—Conditions of Employment. 
The provisions of the Private Hospital Employees Award 

No. 27 of 1971 shall be applied mutatis mutandis to the 
employees covered by this Order except that the following 
paragraphs shall be added to Clause 15.—Annual Leave, 
Clause 16.—Public Holidays and Clause 19.—Uniforms. 
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(1) In subclause (1) of Clause 15.—Annual Leave add the 
following paragraph: 

(d) In the case of Blood Transfusion Service Drivers 
employed by the Red Cross Society, a period of 
four consecutive weeks leave shall be allowed to 
an employee by the employer after each period of 
12 months' continuous employment. 

(2) In clause 16.—Public Holidays, add the following 
subclause: 

(4) In the case of Blood Transfusion Service Drivers 
employed by the Red Cross Society, employees 
shall be rostered off duty without loss of pay on 
the days (or days observed in lieu thereof) 
specified in subclause (2) of this clause and in 
addition on 2nd January and Easter Tuesday. 

(3) In clause 19.—Uniforms, insert the following sub- 
clause (1) in lieu of the existing subclause (1): 

(1) Where the employer requires a uniform to be 
worn, a supply of such uniforms shall be made 
available for use by each employee but such 
uniforms shall at all times remain the property of 
the employer. 

5.—Wages. 
The minimum rate of wage payable to employees covered 

by this Order shall be as follows: 
(1) Driver $ 

1st year of employment 418.40 
2nd year of employment 421.80 
3rd year of employment and 
thereafter 425.20 

(2) Provided that a Driver employed as a Mobile 
Assistant shall be paid in addition to his/her 
ordinary rate an allowance of 23c per hour or part 
thereof. The allowance shall be paid for all 
purposes of this Order. 

6.—Term. 
The term of this Order shall be for a period of 12 months 

from the pay period including the 1st November, 1991. 

Schedule. 
Residential Care Workers' (Spastic Welfare) 

Order of 1991. 

This Order shall be known as the Residential Care 
Workers' (Spastic Welfare) Order of 1991 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Conditions of Employment 
5. Wages 
6. Term 

3.—Area and Scope. 
This Order shall apply to all Residential Care Workers 

employed by the Spastic Welfare Association of W.A. (Inc.) 
in the state of Western Australia. 

4.—Conditions of Employment. 
The provisions of the Private Hospital Employees Award 

No. 27 of 1971 shall be applied to the employees covered 
by this Order mutatis mutandis. 

5.—Wages. 
(1) The minimum rate of wage payable to employees 

covered by this Order shall be as follows: 
Wages 

$ 
Residential Care Workers 
1st year of employment 388.00 
2nd year of employment 398.50 
3rd year of employment 419.10 
4th year of employment 424.10 

6.—Term. 
The term of this Order shall be for a period of twelve 

months from the beginning of the first pay period 
commencing on or after 1st November 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Director, 
Spastic Welfare Association of W.A. (Inc.) 

No. 1641 of 1991. 
The Residential Care Workers' 
(Spastic Welfare) Order 1991. 

COMMISSIONER J.A. NEGUS. 
26 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby makes the following order— 

That the Residential Care Workers' (Spastic Wel- 
fare) Order 1991 shall have effect for a period of twelve 
months from the pay period including 1 November 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Nulsen Haven Association (Inc) 
No. 1440 of 1991. 

Social Trainers (Nulsen Haven) Award 
No. A 11 of 1985. 

COMMISSIONER J.A. NEGUS. 
26 June 1992. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Social Trainers (Nulsen Haven) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1 
November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 

1. Clause 2.—Arrangement: Delete the number and title 
2A.—State Wage Principles—September 1989. 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 8.—Qualifications Allowance: Delete the rate 
of $5.50 from this clause and insert $5.64 in lieu thereof. 

4. Clause 11.—Wages: Delete this clause and insert the 
following in lieu thereof: 

11.—Wages. 

(1) The minimum rates of wage payable to employees 
covered by this award shall be as set out hereunder: 

Rate Per Rate Per 

Annum Week 
$ $ 

Trainee Social Trainer: 

Under 21 years— 

On appointment 
Level 1, appropriate to age 

2nd year 
Next additional increment 

3rd year 
Next additional increment 

20,196 387.10 

20,847 399.60 

21,500 412.20 

22,280 427.10 

439.60 

23,580 

Level One 
18 years of age 14,346 274.90 
19 years of age 16,501 316.30 
20 years of age 18,447 353.60 
Over 21 years— 
On appointment 
Level 1, 1st year of 
adult service 20,196 387.10 
2nd year 
Level 1, 2nd year of 
adult service 20,847 399.60 
3rd year 
Level 1, 3rd year of adult service 21,500 412.20 
Social Trainer: 
On appointment 
Level 1, 4th year of adult service 22,280 427.10 
2nd year 
Level 1, 5th year of adult service 22,933 439.60 
3rd year 
Level 1, 6th year of adult service 23,580 452.00 
4th year 
Level 1, 7th year of adult service 24,328 466.40 
5th year 
Level 1, 8th year of adult service 24,847 476.30 
6th year 
Level 1, 9th year of adult service 25,612 491.00 
Senior Social Trainer: 
1st year 
Level 2, 1st year of adult service 26,532 508.60 
2nd year 
Level 2, 2nd year of adult service 27,227 522.00 
3rd year 
Level 2, 3rd year of adult service 27,975 536.40 
4th year 
Level 2, 4th year of adult service 28,756 551.30 
5th year 
Level 2, 5th year of adult service 29,573 567.00 

(2) Provided that an employee who has been reclassified 
from one designation to that of Trainee Social Trainer or 
Social Trainer shall be entitled to no reduction in conditions 
of employment or rates of pay to that the employee would 
have received if he/she had remained in his/her former 
classification. 

24,328 466.40 

24,847 476.30 

25,612 491.00 

26,532 508.60 

27,227 522.00 

27,975 536.40 

28,756 551.30 

29,573 567.00 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Spastic Welfare Association of Western Australia. 
No. 1437 of 1991. 

Training Assistants' and Community Support Staff 
(Spastic Welfare) Award 1987. 

No. A 16 of 1986. 
COMMISSIONER J.A. NEGUS. 

26 June 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant, 
Mr J.B. Blackburn and Mr K.D. Glew on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Training Assistants' and Community 
Support Staff (Spastic Welfare) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 1 
November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the numbers and titles 2A.—State Wage 
Principles—September 1989. 

B. Immediately following the number and title 
26.—Introduction to Change insert the following: 

27. Structural Efficiency Implementation Tasks. 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete both of the existing clauses. 
3. Clause 6.—Hours: Delete paragraph (c) of subclause 

(1) of this clause and insert in lieu thereof the following: 
(c) Actual hours of 40 per week or 80 per fortnight 

with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with this 
award. 

Notwithstanding the provisions of paragraph 
(c)— 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift 

4. Clause 10.—Contract of Service: Immediately follow- 
ing subclause (6) of this clause insert the following new 
subclause: 

(7) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
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of the employee's skill, competence and 
training provided that such duties are not 
designed to promote de-skilling. 

(b) An employer may direct, pursuant to para- 
graph (a) of this subclause, an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the responsibility of 
the employer to provide a safe and healthy 
working environment in accordance with the 
provisions of the Occupational Health, 
Safety and Welfare Act 1987 and Regula- 
tions. 

5. Clause 14.—Wages: Delete this clause and insert the 
following in lieu thereof: 

14.—Wages. 
(1) Training Assistants and Support Per Week 

Staff: $ 
1st year of employment 395.90 
2nd year of employment 407.30 
3rd year of employment 422.20 
4th year of employment 434.50 

(2) Senior Community Support Staff: 
Employees who are required to co-ordinate the 

activities of Community Support Staff shall be 
designated as Senior Community Support Staff 
and they shall be paid an in-charge allowance of 
$678.90 per annum in addition to the rates of pay 
specified in subclause (1) of this clause. 

(3) Junior Training Assistants and Community Sup- 
port Staff: 

A Junior Training Assistant or Community 
Support Assistant shall be paid the following 
percentage of the rate prescribed for a Training 
Assistant in their first year of employment. 

At or under 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 

70 
80 
90 

Adult Rates 

(4) An employee who has had previous experience 
relevant to employment covered by this award 
may have that experience taken into account in 
determining the year of employment at which an 
employee is appointed and paid. 

(5) A casual employee shall be paid 20% in addition 
to the rates prescribed in this clause. 

(6) Where the term "year of employment" is used in 
this clause, it shall mean all service whether 
full-time or part-time and regardless of the class 
of work with that employer. Such service shall be 
calculated in periods of calendar years from the 
date of commencement of work with the employer 
and by automatic progression subject to satisfac- 
tory service. Provided that in determining the rate 
of wage of an employee 19 years of age and over, 
service prior to attaining the age of 19 years shall 
not be counted in determining the total service of 
an employee for the purpose of this clause. 

(7) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(8) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

6. Clause 26.—Introduction to Change: Immediately 
following this clause insert the following new clause: 

27.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to 

co-operating positively to increasing efficiency 
and quality of care in the industry and to 
enhancing the career opportunities and job secu- 
rity in the industry in accordance with the 
structural efficiency principle outhned in the 
Commission in Court Session Decision in Matter 
No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives 
of the employers and representatives of the Union 
shall be established to consider measures raised by 
the employers or Union that are consistent with 
the objectives of subclause (1) of this clause. 

(3) The Industry Consultative Committee referred to 
in subclause (2) of this clause shall determine its 
own procedures and terms of reference and will 
meet within two months of this clause being 
ratified by the Western Australian Industrial 
Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where 
agreed between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and 
classification structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause 

on enterprise consultation, as soon as reason- 
ably practicable, and consistent with the 
relevant State Wage Principles. 

(6) Nothing in this clause shall limit the rights of any 
of the parties to the award to conciliation and/or 
arbitration in the Western Australian Industrial 
Relations Commission. 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Ascot Veterinary Hospital and Others. 
No. 571 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 17.—Travelling Time and Expenses: Delete 

Schedules 1 and 2 from subclause (2) of this clause and 
insert the following in lieu: 

Schedule 1—Motor Vehicle Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600 cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
16Q0-2600cc category. 

BURSWOOD RESORT CASINO (THEATRICAL 
EMPLOYEES) AWARD 

No. A 10 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
and 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees). 

No. 473 of 1992. 
COMMISSIONER S.A. KENNEDY. 

4 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: By this application the employer 
respondent to the Burswood Resort Casino (Theatrical 
Employees) Award No. A 10 of 1991 seeks to vary its terms 
as follows: 

• to add to Clause 5.—Contract of Service a 
provision stating a right for the employer to direct 
an employee to carry out such duties as are within 
the limits of the employee's skill, competence and 
training. 

• to increase the rates in Clause 6.—Rates of Pay 
by 2.5%. 

® to increase the allowances in subclause (1) of 
Clause 9.—Additional Rates for Ordinary Hours 
and subclauses (5) and (6) of Clause 10.—Special 
Rates and Provisions by 2.5%. 

® to change the loading for casuals in paragraph (a) 
of subclause (3) of Clause 11.—Casual Employ- 
ees from 20% to time and one half (50%) for all 
hours worked on Mondays through to and includ- 
ing Fridays. 

® to add to subclause (3) of Clause 11.—Casual 
Employees a provision expressing "time" in 
relation to the rate for ordinary fortnightly hours. 

® to vary subclauses (4) and (5) of Clause 11.— 
Casual Employees to mirror the wording in 
another award to which this employer is respon- 
dent, but with no change in the actual benefits 
arising. 

Another change sought (the insertion of the award 
provision out of the State Wage Case 1992 [Matter No. 1752 
of 1979; 72 WAIG 191]) is in fact rendered redundant by 
the fact that Clause 1A.—State Wage Principles has been 
inserted in this Award by General Order. 

The only union party to the Burswood Resort Casino 
(Theatrical Employees) Award No. 10 A of 1991 is the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees) (hereinafter 'the WATAEA'). 

The only employer party to the Award is Burswood Resort 
(Management) Limited (hereinafter 'the Employer'). 

The history of this application is as follows. It was filed 
by the Employer on 9 April 1992 and a declaration of service 
was filed on 13 April 1992. An answer consenting to the 
claim was filed by the WATAEA on 1 May 1992. There is 
no record of service of the answer on the Employer by the 
WATAEA and, it appears from the Employer's request by 
way of a letter dated 11 May 1992, that the WATAEA did 
not provide the Employer with that answer or at all. 

Notwithstanding, the employer requested a hearing at the 
earliest opportunity. 

Matter No. 473 of 1992 duly was listed for hearing at 
10.30am on 25 May 1992 by notices dated 19 May 1992. 
A telephone message was subsequently left at the Commis- 
sion by the Secretary of the WATAEA to the effect that the 
time of 10.30am was inconvenient for it. In consideration 
of this the hearing time was brought forward to 9.00am with 
amended notices to that effect forwarded to the parties the 
same day (19 May 1992). 

The hearing proceeded at that time but with no 
appearance by or on behalf of the WATAEA. In view of the 
change in the time of proceeding instituted solely for the 
convenience of the WATAEA, its failure to attend then 
reflects poorly upon it. 

I turn now to the substance of the Employer's application 
to amend. 

The Employer's application to vary the Award to increase 
the wage rates and allowances by 2.5% and to add the 
proposed subclause to the contract of service provisions 
clearly falls within the Principles. The order which issues 
will reflect these changes with effect from the beginning of 
the first pay period commencing on or after the date of 
hearing on 25 May 1992. 

The remainder of the Employer's claim is the application 
to vary Clause 14.—Casual Work effectively to provide for 
an increase in the loading of 20% in subclause (3) to 50% 
for hours worked Monday to Friday inclusive. 

The submission in support of this change can be 
summarised as follows. 

The Award issued in December 1991. It replaced the 
Theatrical Employees (General Theatrical) Award No. 7 of 
1984 so far as that award applied to the location occupied 
by the Burswood Resort Casino. By its application for that 
replacement Award the Employer sought to achieve a 
number of things: first, an enterprise specific award attuned 
to its operations in the hospitality industry in lieu of a 
common rule award applying to the theatrical industry; 
second, to pick up improvements in wages and other benefits 
available under the Principles since the common rule award 
issued in 1984 but not yet applied for; third, to secure 
improvements in flexibility for the Employer, and particu- 
larly in the area of the application of ordinary hours; and 
fourth, the securing of terms and conditions to apply to the 
employees covered by this Award parallel to those applying 
to other award-covered employees of this Employer. 

The Employer says now that one of those parallel 
conditions, the loading for casual work on weekdays, 
inadvertently, was not reflected in the schedule of the 
application. It says that it was only after a number of its 
employees pointed out the disparity in the loading for the 
condition of 'casual' labour under this Award compared 
with that applying in the same enterprise under other awards 
that it became aware of the oversight. This application by 
the Employer then is to remedy the situation so that the 
higher penalty would apply. 

The Employer submits that in view of the records in the 
Commission of the previous application; the fact of it being 
the only Employer involved and solely bound to meet the 
cost which would result here from the success of its own 
application; the currently unequal situation of its employees 
which is not by design of the Employer or tenable on merit; 
and the fact of the application not involving any claim for 
retrospectivity, the Commission should be minded to 
endorse it. Specifically the Employer relies on the record of 
the application for the replacement award for the submission 
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that the penalty loading can not now reasonably be construed 
as raising 'special case' considerations. 

I have examined the record of the previous application, 
including the transcript of proceedings. It shows that the 
application (by the Employer) for the replacement award 
was not opposed by the WATAEA either on filing or in the 
course of hearing when some of the terms of the application 
were amended by leave. The application was considered by 
the Commission (which was constituted by myself) as 
falling within the Principles and as having merit. Reasons 
reflecting that conclusion issued on 6 December 1991 (72 
WAIG 58) Minutes of the proposed order issued shortly 
after in the amended terms as sought. Neither the original 
nor the amended terms sought included the casual loading 
being applied for here. There was a speaking to the minutes 
of the order on 17 December 1991. The casual loading of 
20% prescribed therein was not the subject of comment by 
either patty on that occasion although the applicant 
Employer properly did refer to particulars of the schedule 
at that time. 

Now, some five months after the final order issued in that 
matter, the Employer is back seeking redress for what it says 
was an oversight. And, provided that submission is 
accepted, it says that this is a situation which gives no cause 
for further and additional consideration under the Principles. 

I am prepared to accept the Employer's submission for the 
following reasons. It is consistent with the submissions put 
on the earlier occasion by the Employer (Transcript: p. 10, 
p. 17); the loading sought here is identical to that already 
applying to employees of this enterprise covered by other 
awards; the Employer's submissions were endorsed by the 
decision of the Commission then; the remedy here has been 
initiated and sought by the Employer; the Employer will 
bear the cost out of this application; the Employer readily 
acknowledges that this is warranted in consideration of the 
flexibilities and benefits it obtained by virtue of the new 
award; and the Award is specific to this enterprise. In view 
of all of these facts and with the benefit of having enquired 
into and dealt with the earlier application, I am satisfied that 
the application does not go any further to the Principles and 
that the change should be ratified. 

Minutes will now issue in the terms sought by Burs wood 
Resort (Management) Limited with the operative date of the 
beginning of the first pay period commencing on or after 25 
May 1992; that being the date of hearing of this claim for 
remedy. 

Given my conclusion that the situation here represents the 
overlooking of a benefit to employees which was not picked 
up by either party prior to or throughout the previous 
proceedings for the replacement award, was even over- 
looked at the speaking to the minutes, and was without 
remedial action for until this application was filed by the 
Employer in April, it would have been interesting to hear 
the WATAEA's explanation of its role in all this. 

As the only established avenue of representation in the 
Commission of employees affected by the award proceed- 
ings, its position is significant. In the proceedings for the 
new Award the WATAEA told the Commission that its 
terms had been the subject of extensive consultation 
involving its members employed at the casino complex. On 
that basis its failure to attend can not be ascribed to no 
interests of members being involved. Thus the fact of a 
significant benefit to casual employees (this type of 
employment being an important feature of this Employer's 
operations) being "overlooked" by the WATAEA in 
pursuing the outcome of that case, and the fact of that only 
being remedied now, some five months later and only then, 
on the initiative of the Employer, is quite extraordinary. 

In the light of all this the failure of the WATAEA to 
attend at the appointed time for the hearing of this 
application to remedy that neglect and, along with the 
Employer make submissions justifying the remedy, is at the 
veiy least miserably inadequate. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 473 of 1992. 

Burswood Resort Casino (Theatrical Employees) Award 
No. A 10 of 1991. 

COMMISSIONER S.A. KENNEDY. 
9 June 1992. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the Burswood 
Resort (Management) Limited and there being no appear- 
ance by or on behalf of the West Australian Theatrical and 
Amusement Employees Association (Union of Employees), 
now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Burswood Resort Casino (Theatrical Em- 
ployees) Award No. A 10 of 1991 be varied in 
accordance with the following Schedule with effect 
from the beginning of the first pay period on or after 
the 25th day of May 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete from this clause the 

words and numerals "2A. State Wage Principles—Septem- 
ber 1989" 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 5.—Contract of Service: After subclause (4) of 
this clause insert the following new subclause: 

(5) The Company may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 6.—Rates of Pay: Delete this clause and insert 
the following in lieu thereof: 

6.—Rates of Pay. 
The minimum fortnightly rate of pay to be paid to an 

employee shall be as set out hereunder for the relevant 
classification. 

Classification Per 
Fortnight 

$ 
Stage Management Department: 

(a) Stage Manager 863.10 
(b) Assistant Stage Manager 703.60 

Mechanical Department: 
(a) Workshop 

(i) Carpenter 743.30 
(ii) Carpenter's Assistant 654.00 

(b) Stage 
(i) Head Mechanist 841.30 

(ii) Mechanist/Head Flyman 743.30 
(iii) Stage Hand/Flyman 654.00 

Electrical/Lighting Department: 
(a) Head Electrician 841.30 
(b) Electrician/Main Switchboard 

Operator 743.30 
(c) Electrical Hand 654.00 

Audio Visual Department: 
(a) Head Audio Technician 841.30 
(b) Audio Operator 743.30 
(c) Audio Hand 654.00 
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(5) Wardrobe Department: 
Wardrobe Hand/Dresser/Valet 

(6) Property Management: 
Property Hand 

(7) Front of House: 
(a) Head Booking Clerk 
(b) Booking Clerk 
(c) Ticket Seller 
(d) Programme Sellers 
(e) Ushers/Ticket Takers/Cloakroom 

Attendant 

Per 
Fortnight 

$ 

654.00 

654.00 

768.80 
743.30 
651.10 
622.40 

637.60 

Ordinary Hours, Clause 13.—Sick Leave, Clause 
14.—Annual Leave, Clause 15.—Bereavement 
Leave and Clause 21.—Public Holidays (except 
in so far as subclause (1) relates to subclause (4) 
of this clause) shall not apply to a casual 
employee. 

(8) Services: 
(a) Receptionist/Telephonist 637.60 
(b) Utility Person 639.40 

(9) Skilled Theatre Labour not classified 
elsewhere 841.30 

(10) Unskilled Theatre Labour not classified 
elsewhere 626.50 

5. Clause 9.—Additional Rates for Ordinary Hours: 
Delete subclause (1) of this clause and insert the following 
in lieu thereof: 

(1) An employee who is rostered to work any of that 
employee's ordinary hours prior to 7.00am or after 
7.00pm Monday to Friday, both inclusive shall, in 
addition to that employee's ordinary time rate of 
pay be entitled to an allowance of $1.00 per hour 
for each such hour completed or part thereof, with 
a minimum payment of $2.00 per shift. 

6. Clause 10.—Special Rates and Provisions: Delete 
subclauses (5) and (6) of this clause and insert the following 
in lieu thereof: 

(5) Where any employee is required to wear a 
costume or uniform more unusual than is reasona- 
bly necessary for the performance of his or her 
work having regard to all circumstances, he or she 
shall, if engaged by the fortnight, be paid $13.37 
per fortnight and, if engaged otherwise, be paid 
$1.34 per performance in addition to any other 
moneys payable under the Award. 

(6) All uniform items issued by the Company shall be 
fully maintained and laundered by the Company. 
If not maintained and laundered by the Company, 
the employee shall be paid $4.10 per fortnight as 
a laundry allowance. 

7. Clause 11.—Casual Employees: Delete subclauses (3), 
(4) and (5) of this clause and insert the following in lieu 
thereof: 

(3) (a) A casual employee shall be paid at the rate 
of time and one half for all hours worked on 
any day, Monday to Friday, both inclusive. 

(b) "Time" as referred to in this subclause shall 
be l/76th of the fortnightly rate of pay for the 
classification as prescribed in Clause 6.— 
Rates of Pay of this Award. 

(4) (a) A casual employee shall be paid at the rate 
of time and one half for all hours worked on 
a Saturday, double time for all hours worked 
on a Sunday, and at the rate of double time 
and one half for all hours worked on any of 
the holidays referred to in paragraph (a) of 
subclause (1) of Clause 21.—Public Holi- 
days of this Award. 

(b) "Time" as referred to in this subclause shall 
be l/76th of the fortnightly rate of pay for the 
classification as prescribed in Clause 6.— 
Rates of Pay of this Award plus a loading of 
twenty percent. 

(5) The provisions of Clause 7.—Hours, Clause 
8.—Overtime, Clause 9.—Additional Rates for 

CHILD CARE (OUT OF SCHOOL CARE— 
PLAYLEADERS) AWARD 

No. A 13 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicare & Others. 
No. 556 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Child Care (Out of School Care—Playlead- 
ers) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 16th day of July, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title: 

2A. State Wage Principles—June 1991. 
2. Clause 2A.—State wage Principles—June 1991: 

Delete this clause. 
3. Clause 23.—Fares and Travelling Allowance: Delete 

Schedules 2 and 3 from subclause (2) of this clause and 
insert the following in lieu: 

Schedule 1—Motor Vehicle Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled during a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicate & Others. 
No. 556 of 1992. 

Child Care (Out of School Care — Playleaders) Award. 
No. A 13 of 1984. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 July 1992. 

Correction Order. 
WHEREAS an error occurred in the issuance of the order 
in matter No. 556 of 1992 dated 26 June 1992, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders the 
following correction to be made: 

Delete the instruction in the preamble of the Order 
and substitute it with the following— 

That the Child Care (Out of School Care — 
Playleaders) Award be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first 
pay period commencing on or after the 16th day 
of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bassendean Town Council & Others. 
No. 557 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title: 

2A. State Wage Principles—June 1991. 
2. Clause 2A. —State Wage Principles—June 1991: 

Delete this clause. 

3. Clause 12A.—Fares and Travelling Allowances: 
Delete Schedules 1 and 2 from subclause (2) of this clause 
and insert the following in lieu: 

Schedule 1 — Motor Vehicle Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 16Q0cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.59 South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance travelled during Rate 
a year on official business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

CLEANERS AND CARETAKERS AWARD, 1969 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca Cola Bottlers (Perth) Pty Ltd and Others. 
No. 558 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Cleaners and Caretakers Award, 1969 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 20. —Special Rates and Conditions: Delete 

Schedules 1 and 2 from subclause (17) of this clause and 
insert the following in lieu: 

Schedule 1 — Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 160Occ & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 
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CLEANERS AND CARETAKERS (CAR AND 
CARAVAN PARKS) AWARD 1975 

No. 5 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Kings Parking Co (W.A.) Pty Limited and Others. 

No. 559 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

26 June 1992. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Cleaners and Caretakers (Car and Caravan 
Parks) Award, 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 16th day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1. Clause 2. —Arrangement: Delete the number and title: 

2A. State Wage Principles—June 1991. 

2. Clause 2A. —State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 12. —Fare and Travelling Time: Delete Sched- 
ules 1 and 2 from subclause (2) of this clause and insert the 
following in lieu: 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the Stale 52.2 46.0 40.0 

Schedule 2 —Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

CLOTHING TRADES AWARD 1973 
No. 16 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring and Others. 
No. 1740 of 1991. 

COMMISSIONER S.A. KENNEDY. 
26 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary the 
Clothing Trades Award 1973 by deleting the existing 
provisions for payment for work on the basis of results and 
inserting a new provision in lieu. 

The claim was filed in November 1991 and the Western 
Australian Clothing and Allied Trades' Industrial Union of 
Workers (hereinafter "the Union") filed a declaration of 
service to the effect that the claim had been served on seven 
respondents detailed in a schedule to the application. 

No objection to the claim has been filed and, in fact, no 
answers at all had been filed by the time the claim proceeded 
to hearing on 3 June 1992. 

The submissions put by the Union in support of the claim 
can be briefly summarised as follows. The variation now 
sought parallels a recent amendment to the federal Clothing 
Trades Award 1982 (Print K 0802). The effect of that 
amendment was described in the reasons of Riordan D.P. in 
the following terms— 

The system presently regulated and provided for in 
the (federal) Clothing Industry Award is a system 
which fundamentally is based on individual perform- 
ance rated on a piecework basis; that is, a reward for 
each item of production produced ... The concept now 
proposed is that there will be an award minimum rate 
provided for a standard amount of production in a given 
specified time; for work produced in excess of that, an 
additional payment will be made. Although it is clear 
enough that the rates will still be related to a very large 
extent to individual items produced or particular work 
performed, there are nonetheless now two elements 
rather than one, and in this regard it is significantly 
different ... 

[Sjome of the features of the new scheme [are] 
correctly described as being the result of a landmark 
agreement ... [The] new scheme is directly related to 
and completely consistent with the Commission's 
Structural Efficiency Principle. It is clearly designed to 
more adequately and properly reward employees in the 
industry for their efforts and to ensure that there will 
be additional skills acquired by way of compulsory 
training of employees, and that productivity should be 
enhanced by a combination of increased skills and 
greater incentive to produce more and better products 

[Print K 0492 : at page 2] 
Riordan D.P. then goes on to summarise some of the 

features of the scheme while noting too that the system of 
payment by results was not widespread, and that employers 
consented to the changes sought in that case. 

The Union effectively submits that the conclusions by 
Riordan D.P. as to the merit of the claim and its conformity 
with the Principles should be endorsed. 

I note that so far as the Union is aware no employer bound 
by this Award is applying any system of payment by results. 
But given that the application is for a replacement clause and 
not a new clause and the current application of it in the 
federal award I do not see this as any bar. 

Having regard for the submissions and the evidence 
before me I have concluded that the Award should be varied 
in the manner sought. Minutes to that effect will now issue. 
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A further comment may be warranted. Since this 
application was filed there has been an enquiry into the then 
named respondent employers pursuant to section 47 of the 
Industrial Relations Act 1979 in relation to the scope of the 
Award. An Order issued striking out some of those named 
as a consequence. And, since the application was filed, the 
Union has succeeded in having other employers named as 
respondents to the Award. To ensure that all named 
respondents to the Award current when this claim proceeded 
to hearing were aware of the terms of it, the Commission 
adjourned that hearing, caused the details of the claim to be 
forwarded to those respondents and allowed a period of 21 
days to elapse before proceeding on. There has been no 
objection raised in that period. Accordingly the claim has 
proceeded to determination with the Commission being 
satisfied that adequate opportunity to be heard was given to 
all named respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring and Others. 
No. 1740 of 1991. 

Clothing Trades Award 1973. 
No. 16 of 1972. 

COMMISSIONER S.A. KENNEDY. 
1 July 1992. 

Order. 
HAVING heard Mrs R. Geneff on behalf of the Applicant 
and there being no appearance by or on behalf of any 
Respondents, now therefore I the undersigned, pursuant to 
the powers conferred under the Industrial Relations Act 
1979 do hereby order — 

That the Clothing Trades Award 1973 as amended 
be further varied in accordance with the following 
Schedule with effect from the beginning of the first pay 
period commencing on or after the 1st day of July 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 24. — Payment By Results: Delete this clause and 

insert the following in lieu thereof: 
24. —Payment by Results. 

(1) Commitment to Payment by Results 
Parties of this award are committed to the 

development of a payment by results system 
which is compatible with skills based classifica- 
tion and structure. 

(2) Operation of PBR Systems 
An employer may maintain, alter or institute a 

system of payments by results subject only to the 
provision and limitation set out in this clause. The 
existence and operation of a system of payment by 
results shall be subject to the consultative mecha- 
nisms specified in this clause and, where appropri- 
ate or necessary, to the provisions of Clause 
35. — Consultative Committees of this award. 

(3) Payment by Results Earnings 
(a) An employer shall pay an employee working 

under a payment by results system a mini- 
mum amount each week equal to the award 
wage appropriate to his or her wage band. 

(b) The employer shall pay the employee for 
each hour worked an amount not less than 

one thirty-eighth of the award wage appropri- 
ate to his or her wage band. 

(c) Where an employee does not work for 38 
hours in any week, an employer shall pay the 
employee a pro rata amount of money 
according to the number of hours worked by 
the employee appropriate to his or her wage 
band. 

(d) The employer shall calculate the minute pay 
rate for each standard time minute by 
dividing the total award wage for Skill Level 
IB by 2280 (ie. number of minutes in 38 hour 
working week). 

(e) An employer shall calculate the payment by 
results earnings of an employee by multiply- 
ing the minute pay rate by the excess of the 
standard time produced over real time 
worked under payment by results. 

(f) An employer shall pay the employee his or 
her payment by results earnings calculated in 
accordance with paragraph (d) of this sub- 
clause in addition to the total award wage 
appropriate to his or her wage band. 

(g) Where an employee earns payment by results 
earnings for work performed in any day, such 
earnings shall be credited to the employee 
and shall not be reduced because the em- 
ployee fails to earn payment by results 
earnings in any other day. 

(h) A junior employee employed pursuant to 
Clause 21. — Junior Employees of this award, 
shall be deemed to be producing bonus 
minutes when they have produced that 
number of minutes in proportion to the 
ordinary daily adult number of minutes as 
their rate of pay is in proportion to the adult 
award wage. 

(i) An employer subject to the provisions of 
subclause (5) (Implementation, Review and 
Alteration of a Payment by Results System) 
of this clause may fix or alter a time standard 
in respect of any garment or part of a 
garment, or any article or part of an article, 
provided such time standard is set consistent 
with the objective that 75% of employees 
(excluding trainees being new entrants to the 
clothing industry employed as trainees for up 
to three (3) months) in any given period earn 
at least 20% more than the total award wage 
for Wage Band IB. 

This subclause shall not act in any way to 
impose a guarantee on the amount of an 
individual employee's payment by results 
earnings. 

(4) Time Standards 
An employer shall calculate the time standard 

allowed for the performance of work in accor- 
dance with the following: 
(a) An employer shall consult with the payment 

by results employees and union representa- 
tive(s) prior to the finalisation of any time 
standard fixed in accordance with this clause 
and shall provide to the payment by results 
employees and the union representative(s) 
the basis upon which the payment by results 
system is calculated, including appropriate 
allowances and the likely weekly earnings on 
such time standard. 

On application by the Secretary of the 
Union, the employer shall make available the 
basis of such a system. 

(b) The setting of a time standard shall take into 
account the nature and method of the work 
to be completed and the conditions under 
which it is performed, including appropriate 
allowances. 
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(c) Time standards shall be set to provide the 
consistent and similar earnings by employees 
with similar training, instructions, skill, 
method and performance in a work area in an 
enterprise using a system of payment by 
results. 

(d) Once a time standard has been fixed in 
accordance with this clause, it shall not be 
altered except where any of the following 
circumstances occur: 

• There is a change in the manufacturing 
methods; 

• There is a change in the materials used; 
• There is a change in the machines or 

equipment used; 
• There is a change in the quality require- 

ments; 
• To correct an agreed error in the existing 

time standard; 
• By agreement between the employer, 

the payment by results employees, and 
the union representative(s); 

• Any dispute concerning such decision 
shall be dealt with according to Clause 
36. —Dispute Settlement Procedure of 
this award. 

(e) An employer shall clearly display a copy of 
the time standard for each payment by results 
operation. The copy of the time standard 
shall be updated within 24 hours of any 
changes to the time standards. 

(f) Once a time standard has been fixed in 
accordance with this clause, it shall be 
recorded in a register and signed and dated 
by the employer and union representative(s). 

(g) The employer shall also display a conversion 
table to enable an employee to convert time 
standards to monetary amounts. 

(5) Implementation, Review and Alteration of a PBR 
System 

For the purpose of this clause, employees 
affected means a person or persons whose work 
load is directly affected in any way whatsoever by 
the implementation of a payment by results 
system. 
(a) The existence and operation of a system of 

payment by results shall be subject to the 
consultative mechanisms specified in this 
clause and where appropriate or necessary, to 
the provisions of Clause 35. —Consultative 
Committees of this award. 

(b) An employer may, with the agreement of 75 
per cent of the employees affected, operate 
a payment by results system for their em- 
ployees. 

(c) The employer shall, every six months, table 
a summary of the results of payment by 
results system to allow the consultative 
committee and union representative(s) to 
assess whether the payment by results system 
meets the criteria of paragraph (h) of sub- 
clause (3) of this clause. 

(d) Every calendar year in the month of Febru- 
ary, the employer shall, in consultation with 
the employees whose work is directly in- 
volved in any way whatsoever, conduct a 
vote of such employees on whether the 
payment by results system will continue. If 
75 per cent of such employees vote to 
discontinue the payment by results system, 
the employer shall do so. The outcome of this 
review shall be reported to the Secretary of 
the Union. 

(e) If, in accordance with the vote of employees 
whose work is directly involved in any way 

whatsoever, the payment by results system is 
discontinued, the employer may, after three 
months, in consultation with the consultative 
committee and the union representative(s) 
introduce a new payment by results system 
in accordance with the provisions of this 
subclause. 

(f) The consultative committee and the union 
may seek the assistance of an agreed inde- 
pendent expert on payment by results sys- 
tems and the employer shall engage the 
expert chosen and pay all expenses associ- 
ated with the engagement of the expert. 

(6) Training 
An employer implementing a payment by 

results system pursuant to this clause shall provide 
each employee with appropriate training to ensure 
that individual performance is the only variable 
distinguishing employees within a skill level set 
in Clause 18. —Wages of this award. 

(7) Work Records 
An employee shall complete work records in 

accordance with the employer's directions. Any 
wilful falsification of such records will be 
sufficient ground for instant dismissal of the 
employee concerned. Where necessary the em- 
ployer shall make arrangements for collection of 
the work records without loss of time to the 
employee concerned. 

(8) Dispute Settling 
Any dispute arising out of this clause shall be 

dealt with according to the provision of Clause 
36. —Dispute Settlement Procedure of this award. 

CLOTHING TRADES AWARD 1973 
No. 16 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring Company and Others 
No. 482 of 1992. 

COMMISSIONER S.A. KENNEDY. 
29 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary the 
Clothing Trades Award 1973 to include a final minimum 
rales adjustment. The application is made by The Western 
Australian Clothing and Allied Trades' Industrial Union of 
Workers (hereinafter "the Union"). The application was 
filed on 13 April 1992 and there is a declaration of service 
by the Union of the sixteen named employer respondents to 
the Award by way of mail on the same date filed. No 
answers to the claim were filed within the period allowed 
by the Industrial Relations Commission Regulations as 
amended; or at all. 

The question of insertion of minimum rates adjustments 
was part of a claim raised by the Union and dealt with in 
Matters No. 603 of 1990 and 1086 of 1990 (R2). That 
application also sought a wage increase pursuant to the 
second phase of the then Structural Efficiency Principle. 
Matter No. 1086 of 1990 was the subject of arbitration. The 
decision and the reasons have been published (71 WAIG 
2279). The result so far as the minimum rates adjustments 
is concerned was the recognition of the relativities proposed 
in line with those applying in the relevant award of the 
Australian Industrial Relations Commission for the industry 
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concerned, a recognition of the total of adjustments which 
would be involved to meet that end, a conclusion in the 
reasoning on the instalment amounts and the insertion of a 
first minimum rates adjustment in the Award with intervals 
for the achievement of those ends in this Award to be the 
subject of further consideration. 

The Award was further varied by consent to incorporate 
a second minimum rates adjustment following an applica- 
tion bv the Union through Matter No. 1086/1 of 1990 (71 
WAIG 3215). 

Now, by way of this application, the Union seeks an 
insertion of a final minimum rates adjustment in the Award. 
In this respect it seeks slight increases of between 10c and 
70c in the adjustments foreshadowed in the earlier reasons 
for decision in the various bands on the basis of the sequence 
of wage increases in the federal award for minimum wage 
adjustments and the increase of 2.5% allowable pursuant to 
the June 1991 State Wage Case. The variations now sought 
by the Union would have the effect of establishing by way 
of the proposed adjustment a parity between the award rate 
in the federal award and the Award the subject of the claim 
with each having been amended now to incorporate the 
increases allowable pursuant to the Structural Efficiency 
Principle and the 2.5% and only the final minimum rates 
adjustment outstanding so far as this Commission's clothing 
industry award is concerned. 

The Union also made submissions going to developments 
which have resulted in the rates applying to Bands 2A and 
2B in the federal award being the same. These are to the 
effect that reviews of the efficacy of the banding in practice, 
which reviews were the subject of award commitments, has 
led properly to a conclusion that a distinction should not be 
made in the award rates applying to them. 

The merits of parity in rates between the federal award 
and this award at this time subject to proper regard for the 
Principles have been fully canvassed in previous reasons for 
decision issued by the Commission. There is good reason 
to maintain the approach determined then. The final 
minimum rates adjustment here should be such as to meet 
that end. 

Further, with the incorporation of the final minimum rates 
adjustment in this Award I consider it appropriate now to 
have the expression of the result simply in the form of base 
rates and supplementary payment as well as the total award 
rates resulting. This course will see amounts actually 
incorporated in what is the current total rate less the 
minimum rates adjustments arbitrarily added to the supple- 
mentary payment column rates. These amounts actually 
represent increases which were ratified in this Commis- 
sion's award some years ago but which have never applied 
in the federal award. In view of the common development 
of both awards in the last few years pursuant to the 
Principles and the coherent development of relativities, it is 
as well now to have that coherence not confounded by this 
ancient distinction. Of course no extra cost to the employers 
will result from this re-arrangement within the Award. 

As foreshadowed in the earlier decisions the operative 
date for the new award rates will be the first pay period on 
or after 15 May 1992. 

Minutes will now issue. 

It is noted that notwithstanding the various submissions 
as to parity in wage rates pursuant to the Principles there has 
been no application to the Commission to similarly amend 
allowances in the wages clause of this Award pursuant to 
the Principles for some time. On other occasions the Union 
has pleaded with the Commission to remedy what it is prone 
to call "anomalies" but which are more reasonably 
described as the only result possible from the fact of no 
application to consider, this is surprising. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring Company and Others. 
No. 482 of 1992. . 

Clothing Trades Award 1973 
No. 16 of 1972. 

COMMISSIONER S.A. KENNEDY, 
2 July 1992. 

Order. 
HAVING heard Mrs R. Geneff on behalf of the The Western 
Australian Clothing and Allied Trades' Industrial Union of 
Workers and there being no appearance by or on behalf of 
any Respondents, now therefore I the undersigned, pursuant 
to the Industrial Relations Act 1979 do hereby order- 

That the Clothing Trades Award 1973 as amended 
be further varied in accordance with the following 
Schedule with effect from the beginning of the first pay 
period commencing on or after the 15th dav of May 
1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18. —Wages: Delete the text immediately 

following the heading "B BROADBANDED RATES" 
down to but not including "(a) Order Tailoring For Males" 
and insert in lieu thereof the following: 

Wage Band Base Rate per Supplementary Award Rates per 
Number week Payment per week 

week 1 st pay period 
commencing on 

4 or after 15/5/92 <■ 
1A 

S 
299.50 25.90 325.40 

IB 314.30 27.80 342.10 
2A 322.00 31.40 353.40 
2B 326.30 27.10 353.40 
3A 334.00 30.60 364.60 
3B 345.70 39.80 385.50 
4 358.30 58.90 417.20 
5 376.30 82.60 458.90 
The above Supplementary Payment column includes 
the following total minimum rates adjustments (MRA) 
and the difference between the base rate of the Federal 
Clothing Trades Award 1982 as at 15/5/92 and the 
result of subtracting the total MRA adjustments from 
the award rate effective on 15/5/92 in this Award. 
Wage Band 1st MRA 2nd MRA 3rd & Final Total MRA 

Number Per week per week MRA per per week 
(15/5/91) (15/11/91) week 

(15/5/92) 
$ $ $ $ 

1A 4.90 7.30 7.40 19.60 
IB 5.10 7.70 7.90 20.70 
2A 5.50 8.30 8.60 22.40 
2B 3.80 5.80 5.90 15.50 
3A 5.20 7.70 7.90 20.80 
3B 8.50 12.80 13.10 34.40 
4 12.70 19.10 19.60 51.40 
5 19.30 29.00 29.70 78.00 

2. Clause 18. —Wages: Delete Part "D NO EXTRA 
CLAIMS" of this clause and insert the following in lieu 
thereof: 

D (DELETED) 
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CONTRACT CLEANERS AWARD, 1986 
No. A 6 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Airlite Cleaning Pty Ltd, and Others. 
No. 561 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Contract Cleaners Award, 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 19.—Fares, Travelling Time and Transport: 

Delete Schedules 1 and 2 from subclause (3) of this clause 
and insert the following in lieu: 

Schedule 1—Motor Vehicle Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

CROTHALL HOSPITAL SERVICES (W.A.) PTY LTD 
AWARD 

No. A 3 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Crothall Hospital Services (WA) Pty Ltd. 

No. 569 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

26 June 1992. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Crothall Hospital Services (W.A.) Pty Ltd 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 16th day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title: 

2A. State Wage Principles—September, 1989. 
2. Clause 2A—State Wage Principles—September 1989: 

Delete this clause. 
3. Clause 39.—Fares and Motor Vehicle Allowances: 

Delete Schedules 1 and 2 of subclause (2) of this Clause and 
insert the following in lieu: 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

49.4 43.5 37.9 
50.5 44.6 38.9 
56.2 50.0 43.5 
52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

DAIRY FACTORY WORKERS' AWARD 1982 
No. A 15 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Brownes Dairy Pty Ltd and Others. 
No. 573 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Dairy Factory Workers' Award, 1982 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Metropolitan Area 
South West Land Division 
North of 23S South Latitude 
Rest of the State 
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Schedule. 
1. Clause 28. —Vehicle Allowance: Delete the Schedules 

1 and 2 from subclause (2) of this clause and insert the 
following in lieu: 

Schedule 1 —Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.59 South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2 —Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/krn 
Rate per kilometre 17.1 

Motor cars with rotary engines are to be included in the 1600-2600cc 
category. 

DAMPIER SALT AWARD 1990 
No. A23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dampier Salt (Operations) Pty Ltd 

and 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1361 of 1991. 

COMMISSIONER J.F. GREGOR. 
29 October 1991. 

Order. 
HAVING heard Ms D. Byrnes, on behalf of the Applicant 
and Mr N. Cinquina on behalf of the Australian Workers 
Union, Industrial Union of Workers, Western Australian 
Branch: Ms S. McGurk on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union and Mr R. Keegan on behalf of the 
Construction, Mining and Energy Workers Union the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Dampier Salt Award 1990 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pav period commencing on or after the 22 October 
1991. ' 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number and title 

"2A State Wage Principles —September 1989" and insert 
the following new number and title "2A State Wage 
Principles —June 1991". 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert in lieu thereof the following: 

2A. —State Wage Case Principles —June 1991. 
It is a term of this award (arising from the decision 

of the Western Australian Industrial Relations Com- 
mission State Wage Case of 17 June 1991) that the 
Unions will not pursue, prior to 14 November 1991, 
any extra claims, award or overaward, except where 

consistent with the principles determined by the 
decision. 

3. Clause 17. —Overtime: 
A. Immediately following subparagraph (2)(c)(iii) of this 

clause insert the following new subparagraph 
(iv) When pre-start overtime has been notified in the 

period between leaving work on completion of the 
agreed shift (or its equivalent on a non-working 
day) and 12 hours prior to the start of ordinary 
hours. 

With the exception that where pre-start 
overtime arranged in this period exceeds one 
hour, it shall be treated as a call-out. 

B. Immediately following paragraph (5)(b) of this clause 
insert the following new paragraph: 

(c) When pre-start overtime has been notified after 
leaving work on completion of the agreed shift, 
cancellation by the employer may only be made 
up to 12 hours before the start of ordinary hours. 
An employee will be paid single time base rate for 
such cancellation. 

4. Clause 34. —Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) Base Wage Rates 

Salt Engineering Production Clas- % Base Weekly 
Worker Classification sification Trade Wages 

$ Level 
SW1 T4 115 557.60 
SW2 T3 110 533.30 
SW3 T2 P6 105 509.10 
SW4 T1 P5 100 484.80 
SW5 P4 96 465.40 
SW6 P3 92 446.00 
SW7 P2 88 426.60 
SW8 PI 82 397.60 

B. Delete subclause (4) of this clause and insert in lieu 
thereof the following: 

(4) Shift Allowance 
A shift employee shall be paid $16.83 (flat) per 
shift of eight ordinary hours worked on afternoon 
or night shift. 

5. Clause 35. —Standard Group of Allowances: Delete 
subclause (1) of this clause and insert in lieu thereof the 
following: 

35. —Standard Group of Allowances. 
(1) (a) The Standard Allowance of $129.30 per 

week is payable to all adult employees except 
adult apprentices. This allowance is paid in 
respect of all factors of service and work 
conditions. 

(b) The Trades Allowance of $10.50 per week is 
payable to a tradesperson for the provision of 
a suitable kit of tools. 

(c) (i) The Electrical Allowance of $20.50 per 
week is payable to a tradesperson, 
holder of an "A" grade electrical 
license, or a "B" grade electrical 
license endorsed as both a fitter and a 
mechanic. 

(ii) Where the "B" grade license is en- 
dorsed as either a fitter or a mechanic, 
in lieu of the above a figure of $13.20 
shall be used as the basis of the 
electrical allowance then calculated and 
paid as per the standard group of 
allowances. 

(d) The Carnarvon Accommodation allowance 
of $43.10 per week is payable to employees 
at Lake MacLeod excepting: 

(i) Junior employees. 
(ii) Apprentices: unless an apprentice is 

over 18 years of age, married and is 
directly responsible for the cost of 
housing purchase payments or rental. 

(iii) Part-time employees. 
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(iv) Students. 

(v) Employees in accommodation provided 
by the employer. 

6. Clause 36. —Charge Hand Allowance: Delete sub- 
clause (1) of this clause and insert in lieu thereof the 
following: 

(1) An employee appointed as a Charge Hand shall be 
paid $0.57 per hour (flat) in addition to the 
Leading Hand allowance for actual hours worked 
in the period so appointed. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 

Valiant Dry Cleaners and Others. 

No. 809 of 1991 (R2). 

COMMISSIONER S.A. KENNEDY. 

29 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary the 
Dry Cleaning and Laundry Award 1979. By it The Western 
Australian Clothing and Allied Trades' Industrial Union of 
Workers (hereinafter "the Union") seeks increases in the 
wage rates pursuant to the second phase Structural Effi- 
ciency Principle as enunciated in the 1989 State Wage Case 
(69 WAIG 2913) and the insertion of a minimum rates 
adjustment. Other variations sought include an increase in 
an allowance, and changes to the hours, overtime and annual 
leave clauses which would introduce greater flexibility in 
the application of these conditions of service. 

No objection to the claim has been raised by any employer 
respondent. 

The Union drew attention to a number of decisions in 
other jurisdictions which have affected the industry the 
subject of the Award concerned here and which decisions 
have had a bearing on the considerations of the parties. 
Copies of these decisions have been put before the 
Commission. 

The parties represented at the hearing placed their 
respective positions on the matter of relativities and the 
prospective pursuance of the wage increase of 2.5% 
pursuant to the Principles on the transcript record. 

Having regard for all before the Commission I am 
satisfied that the variations sought should be endorsed and 
with the operative date as agreed by the parties heard. 

Minutes will now issue. 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Valiant Dry Cleaners and Others. 
No. 809 of 1991 (R2). 

Dry Cleaning and Laundry Award 1979. 
No. R 35 of 1978. 

COMMISSIONER S.A. KENNEDY. 
2 July 1992. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr J. Uphill on behalf of Atlas Dry Cleaners and New 
Image Drycleaners, now therefore I the undersigned, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979, and by consent, do hereby order— 

That the Dry Cleaning and Laundry Award 1979 as 
amended be further varied in accordance with the 
following Schedule with effect from the beginning of 
the first pay period commencing on or after the 24th 
day of June 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: 

A. Delete the numerals and words "2A. State Wage 
Principles —September 1989" from this clause. 

B. Delete the numerals and words "8. Preference To 
Unionists" from this clause and insert the 
following in lieu thereof: 

8. Deleted. 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete this clause. 
3. Clause 8. — Preference To Unionists: Delete this clause 

and insert the following in lieu thereof: 
8. —Deleted. 

4. Clause 9. —Hours of Work: Delete subclauses (1) and 
(2) of this clause and insert the following in lieu thereof: 

(1) The ordinary working week shall be no greater 
than 38 hours worked in accordance with sub- 
clause (2) of this clause. 

(2) (a) Ordinary hours of work shall be worked 
between 7.00am and 7.00pm Monday to 
Friday, 7.00am and 9.00pm on a "prescribed 
late night shopping night/s" in an area or 
locality covered by this award, and 7.00am 
and 5.00pm on Saturdays. 

(b) No employee shall work more than nine 
hours without payment of overtime in non- 
package plants and ten hours without pay- 
ment of overtime in package plants. 

(c) Starting and finishing times of each em- 
ployee shall be fixed by the employer and 
shall not be altered by the employer, except 
in a case of emergency, unless a week's 
notice of such change has been given to the 
employee. 

(d) Where any ordinary hours of work are 
performed by a weekly employee after 
7.00pm and before 9.00pm on a "prescribed 
late night shopping night/s" in an area or 
locality covered by this award and between 
7.00am and 12.00pm on a Saturday, an 
employer shall pay a penalty of 25 percent 
above the wage rate prescribed in Clause 
30. —Wages of this award. 
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(e) Where ordinary hours of work are performed 
by a weekly employee between 12.00pm and 
5.00pm on a Saturday, an employer shall pay 
to an employee a penalty of 50 per cent above 
the wage rate prescribed in Clause 30.— 
Wages of this award. 

(f) Any other starting or finishing times may be 
agreed upon by the employer and employee 
concerned and assented to by the union in 
writing or as approved by the Board of 
Reference. 

(g) The usual working hours shall be promi- 
nently displayed in each work room or 
factory depot. 

(h) An employer who requires employees in 
package plants to work the 38 ordinary hours 
in one week within four days Monday to 
Friday inclusive shall inform the employee 
at least seven days prior to commencement 
of that working week of the days upon which 
they are rostered to work and the days on 
which they are rostered off. 

(i) Provided that where the regular late night 
shopping night/s is a public holiday/s and 
another night/s is nominated, the prescribed 
late night shopping hours shall apply. 

5. Clause 12. —Overtime: Immediately following sub- 
clause (5) of this clause add the following new subclause (6): 

(6) (a) Where an employer and employee so agree, 
time off in lieu of payment for any or all 
overtime worked may be granted proportion- 
ate to the payment to which the employee is 
entitled in accordance with subclause (1) of 
this clause. 

(b) Time off in lieu of payment for overtime 
shall be taken within a period of 2 months of 
the date on which the overtime is worked. 

6. Clause 14. —Annual Leave: 
A. Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) (a) Except as hereinafter provided a period 

of four consecutive weeks' leave with 
payment of ordinary wages as pre- 
scribed shall be allowed annually to an 
employee by the employer after a period 
of twelve months' continuous service 
with such employer. 

(b) The annual leave shall be given and 
taken in one or two continuous periods. 
Provided that, if the employer and 
employee so agree, then the annual 
leave entitlement may be given and 
taken in a maximum of four separate 
periods. 

B. Delete subclause (7) of this clause and renumber 
subclause (8) as (7), subclause (9) as (8) and 
subclause (10) as (9). 

C. Delete subclause (11) of this clause and insert in 
lieu thereof the following: 
(10) Notwithstanding anything else herein con- 

tained an employer may observe a Christmas 
close down for the purpose of granting 
annual leave and may require an employee to 
take annual leave at that time. 

(11) (a) At the request of an employee, and with 
the consent of the employer, annual 
leave prescribed by this clause may be 
taken before the completion of 12 
months' continuous service as pre- 
scribed by subclause (1) of this clause. 

(b) If the service of an employee terminates 
and the employee has taken a period of 
leave in accordance with this subclause 
and if the period of leave so taken 

exceeds that which would become due 
pursuant to subclause (4) of this clause 
the employee shall be liable to pay the 
amount representing the difference be- 
tween the amount received by him/her 
for the period of leave taken in accor- 
dance with this subclause and the 
amount would have accrued in accor- 
dance with subclause (4) of this clause. 
The employer may deduct this amount 
from moneys due to the employee by 
reason of the other provisions of this 
award at the time of termination. 

(c) The annual leave loading provided by 
subclause (2) of this clause, shall not be 
payable when annual leave is taken in 
advance pursuant to the provisions of 
this subclause. The loading not paid, for 
the period of leave taken in advance, 
shall be payable to the employee at the 
end of the first pay period following the 
employee completing the qualifying 
period of continuous service provided in 
subclause (1) of this clause. 

7. Clause 30. —Wages: Delete this clause and insert the 
following in lieu thereof: 

30. — Wages. 
(1) Adult Wage Rates: An employee having reached 

the age of 21 years, shall be paid a rate of not less 
than that assigned in the following table to the 
relevant classification. The rate per week is 
comprised of the base rate plus the supplementary 
payment. 

(a) 
Group Classifiction *Base Supple- Rate 

Rate mentary Per 
Payment Week 

$ $ S 
A Tradesman Dry 

Cleaner/in charge of 
machinery, mainte- 
nance and/or boiler 355.70 12.90 368.60 

B "Invisible" Mender 347.90 7.10 355.00 
B Tailor or Tailoress 347.90 7.10 355.00 
C Presser 328.20 3.60 331.80 
C Receiver and 

Despatcher in Charge 
(namely a person in 
charge of a depot and 
responsible for the 
keeping of records and 
responsible for cash 328.20 3.60 331.80 

C Cleaner (Operating 
Dry Cleaning Ma- 
chine) 328.20 3.60 331.80 

D Repairer (other than 
Tailor or Tailoress) 318.50 3.60 322.10 

D Spotter 318.50 3.60 322.10 
D Presser (Off-set Press) 318.50 3.60 322.10 
D Hand Ironer 318.50 3.60 322.10 
D Receiver and/or 

Despatcher 318.50 3.60 322.10 
E Wet Cleaner 313.70 5.10 318.80 
E Steam Air Finisher 313.70 5.10 318.80 
E Examiner of Garments 313.70 5.10 318.80 
E Assembler of Gar- 

ments 313.70 5.10 318.80 
E Sorter of Garments 313.70 5.10 318.80 
F All other Adult Em- 

ployees 308.70 2.30 311.00 

(b) 
Laundering Industry: 
Washing Machine Opera- 
tor 305.80 20.20 326.00 
Laundry Hand 291.30 13.70 305.00 

*Base Rate includes second stage Structural 
Efficiency adjustment. 
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Provided that a person employed in any area of 
operation of this Award who is required to be 
solely accountable for all aspects of a self- 
contained dry cleaning establishment including 
the receiving of garments and articles, the clean- 
ing, spotting, pressing, packaging and despatch of 
garments and articles, the handling of moneys, the 
keeping of records and the maintenance of the 
establishment shall be paid at a rate of not less 
than the rate prescribed in this table for the 
Tradesman Dry Cleaner. Provided that in such a 
case all receivers and despatchers in that establish- 
ment shall be paid in accordance with the rates 
prescribed for Group D of such table. 

(2) Junior Employees: 
(a) Dry Cleaning and Dyeing Industry 

(i) Wages: The minimum rates of wages to 
be paid to junior employees shall be as 
follows: 

Percentage 
of rate for 

Classification 
E —Sorter 

of Garments 
% 

Under 16 years of age 50 
16 years and under 17 years 55 
17 years and under 18 years 65 
18 years and under 19 years 75 
19 years and under 20 years 85 
20 years and under 21 years 93 

(ii) Proportion of Juniors: 
(aa) Juniors may be employed in the 

following proportion of not more 
than two for every employee re- 
ceiving the adult rate. 

(bb) Calculation of Proportion: In the 
calculation of the proportion of the 
number of employees receiving the 
adult rate for the purposes of this 
clause, working proprietors shall 
be included, but each working 
proprietor shall be counted only 
once. 

(iii) No person under 18 years shall be 
employed on a manually operated steam 
press (other than an off-set silk press) or 
a manually operated dry cleaning ma- 
chine. 

(iv) Junior employed in a Receiving Depot: 
Notwithstanding anything hereinbefore 
contained any junior working alone and 
responsible for cash transactions and/or 
in charge of depot shall be paid not less 
than the rate prescribed for a junior "19 
years and under 20 years" plus an 
amount of $4.30 per week. 

(b) Laundering Industry: 
(i) Wages: The minimum rates of wages to 

be paid to junior employees shall be as 
follows: 

Percentage 
of rate for 

Classification 
E —Sorter 

of Garments 
% 

Under 16 years of age 55 
16 years and under 17 years 65 
17 years and under 18 years 75 
18 years and under 19 years 85 
19 years and under 20 years 90 
20 years and under 21 years 95 

(3) Structural Efficiency: 
(a) Arising out of the decision of the 1989 State 

Wage Case Decision (69 WAIG 2913) and 
in consideration of the wage increases result- 
ing from the structural efficiency adjust- 
ments employees are to perform a wider 
range of duties including work which is 

incidental to or peripheral to their main tasks 
or functions. 

(b) Any changes to the classification system in 
the award will be based on the results of 
federal skill audit and trialling. The Union is 
prepared for the purposes of the second phase 
and in good faith, to duly consider any 
specific concerns identified by respondents 
to the Award and any proposals for trialling 
specific arrangements aimed at achieving 
greater flexibility for WA employers. 

(c) In accordance with the Structural Efficiency 
Principle the parties are prepared to commit 
themselves to the: 

(i) acceptance of classification change and 
new job specifications; 

(ii) acceptance in principle that with due 
consultation between the relevant par- 
ties there will be no barriers to opportu- 
nity for advancement of employees 
within the award structure or through 
access to training; 

(iii) co-operation in the transition from the 
old structure to the new structure in an 
orderly manner. 

(d) In addition the Union gives the following 
commitments: 

(i) preparedness of employees to undertake 
training associated with wider range of 
duties; 

(ii) acceptance by the Union of the broad 
award framework and relationships es- 
tablished. 

(4) (a) Commitment Regarding Absorption 
For the purpose of this clause "over award 

payment" is defined as the amount (whether 
it be termed "over award payment", "atten- 
dance bonus", "payment by results bonus", 
"service increment" or any term whatso- 
ever) which an employee would receive in 
excess of the award rate specified in sub- 
clause (1) of this clause. 

Provided that such over award payment 
shall exclude overtime, shift allowances, 
penalty rates, disability allowances and any 
other ancillary payments of a likely nature 
prescribed by this award. 
(b) Any over award payment applicable at 

24 June 1992 may be reduced by the 
amount of the supplementary payment 
specified in subclause (1) of this clause. 

(c) The structural efficiency increases spec- 
ified below shall be added to existing 
actual rate of pay/base rates of pay for 
time employees/payment by results em- 
ployees respectively and shall not be 
absorbed into any over award bonus 
payment. 

Group Structural 
Efficiency 
Adjustment 

$ 
F (all others) 10.00 
E (rest of Group E) 12.50 
D 12.50 
C 12.50 
B 15.00 
A 15.00 
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FIRE BRIGADE EMPLOYEES' AWARD, 1990 
No. A 28 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Firefighters Union of Western Australia 

and 
Western Australian Fire Brigades Board. 

No. 783 of 1992. 
COMMISSIONER S.A. KENNEDY. 

24 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application actually has its 
origins in reasons for decision of the Commission in an 
earlier matter involving these parties. That decision in- 
volved an interpretation of the Fire Brigade Employees' 
Award, 1990, No. A 28 of 1989. The reasons, by way of 
obiter dicta, noted the fact of agreed practices applying 
alternate to a provision of the award and possible deleterious 
consequences. The parties set out to address this problem, 
which was certainly of moment and particularly for the 
position of the employer. In the course of those discussions 
disputation occurred and, industrial action resulted. There 
was recourse to the Commission and to assist conciliation 
an interim order issued pursuant to section 44(6)(ba)(i). This 
preserved the status quo so far as the practice was 
concerned, protected the position of the employer, required 
an end to the industrial action and required the parties to 
have further discussions with a view to reaching a 
resolution. In this there was to be regard for the needs of the 
employer operationally and also in terms which were 
capable of expression for an "on call" availability within 
the terms of the Award. And so far as the employees affected 
were concerned (District Officers and Superintendents) 
there was to be regard in these negotiations for equity in the 
application of any outcome in relation to the demands 
actually placed on the employees. 

The parties have now returned to the Commission with, 
effectively, a joint application to vary the Award in the terms 
of an agreement reached after extensive negotiation and no 
little effort. 

The Commission has been told that the effect of the 
variations sought would meet the test of equity in 
application, would not increase the employer's costs at all 
and would in fact give it a greater margin for flexibility. The 
application, going as it does to the reflection in the Award 
of an agreed administrative re-arrangement of an existing 
total allowance payment due by way of averaging is not a 
matter going to the Principles. 

Having regard for the record in this matter and the 
submissions of the parties, the Commission will ratify the 
variations sought in terms. 

A further comment may be warranted. 
The resulting variation establishes an allowance evenly 

distributed across two ranks by averaging the current total 
cost provision and requirement across a year. These ranks 
are the only ones which are currently required to meet the 
condition of service which gives rise to the allowance now 
to be provided. The Commission understands that the 
employees in those ranks have endorsed the change. 

It is noted that there remains an allowance in the Award 
which will come into effect should the employer put "on 
call" any employee covered by this Award but not in the 
classifications covered by the new clause. That existing 
allowance provision is not subject to any averaging. Thus, 
in these circumstances there can be no proper comparison 
between the two allowances by simple reference to the 
amounts resulting. And, lest it needs to be said, argument 
that an (averaged) allowance paid weekly across a year when 
the service required is not performed weekly across that year 
should be adjusted to equate with a weekly allowance which 
arises only as a consequence of the required service actually 
being carried out in that week and not otherwise "prima 
facie" would not have any merit. 

As a corollary of this decision, and by separate Order, the 
interim Order which issued in Matter No. C 116 of 1992 will 
be lapsed with effect immediately prior to the operative date 
of the Order issued here. Minutes will now issue. 

It remains to congratulate the parties on reaching a 
negotiated settlement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Firefighters Union of Western Australia 

and 
Western Australian Fire Brigades Board. 

No. 783 of 1992. 
Fire Brigade Employees' Award, 1990. 

No. A 28 of 1989. 
COMMISSIONER S.A. KENNEDY. 

29 June 1992. 
Order. 

HAVING heard Mr M. Kirk on behalf of the Applicant and 
Ms J. Hamersley and with her Mr C. McKinley on behalf 
of the Respondents, now therefore I the undersigned, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979, do hereby order— 

That the Fire Brigade Employees' Award, 1990, No. 
A 28 of 1989 as amended be further varied in 
accordance with the following schedule with effect 
from the beginning of the first pay period commencing 
on or after the 26th day of June 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Immediately following the 

numerals and words "19. On Call Allowance" in this 
clause, insert the following: 

19A. Availability After Hours Contact. 
2. Clause 19. —On Call Allowance: 

A. Delete paragraph (a) of subclause (1) of this clause 
and insert the following in lieu thereof: 
(1) (a) An employee who is authorised in 

writing by the Chief Officer to meet the 
conditions required of being "on call" 
during periods off duty, shall be paid an 
allowance in accordance with the rates 
provided in Clause 19. —Overtime Al- 
lowance of the Public Service General 
Conditions of Service and Allowances 
Award-No. PSA A 4 of 1989. 

B. Immediately following subclause (5) of this 
clause, insert a new subclause (6) as per the 
following: 
(6) The provisions of this clause do not apply to 

employees employed in the classifications 
described in paragraph (c) of subclause (2) of 
Clause 6. — Wages of this award when enti- 
tled to receive payment in accordance with 
the provisions of Clause 19A. — Availability 
After Hours Contract of this award. 

3. Immediately following Clause 19. —On Call Allow- 
ance of this award, insert a new Clause 19A as per the 
following: 

19A. —Availability After Hours Contact. 
(1) (a) The provisions of this clause apply to 

employees employed in the classifications 
described in paragraph (c) of subclause (2) of 
Clause 6. —Wages of this award. 



15: WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(b) For the puiposes of this clause "on call" 
shall mean a written instruction by the Chief 
Officer to an employee rostered to remain at 
the employee's residence or to otherwise be 
immediately contactable by telephone or by 
paging system outside the employee's nor- 
mal hours of duty in case of a call out 
requiring an immediate return to duty. 

(c) For the purposes of this clause "availability" 
shall mean a written instruction by the Chief 
Officer to an employee to remain contactable 
but not necessarily in immediate proximity 
to a telephone or paging system, outside the 
employee's normal hours of duty and be 
available at all such times for recall to duty. 

(2) (a) An employee instructed to be on call in 
accordance with paragraph (b) of subclause 
(1) of this clause shall be paid an allowance 
equal to six hours at the employee's normal 
hourly rate for each week so rostered. 

(b) An employee instructed to be on call in 
accordance with paragraph (c) of subclause 
(1) of this clause shall be paid an allowance 
equal to three hours at the employee's normal 
hourly rate for each week so rostered. 

(c) Provided that payment in accordance with 
paragraphs (a) and (b) of this subclause shall 
not be made with respect to any period for 
which payment is made in accordance with 
the provisions of Clause 14.—Overtime of 
this award when the employee is recalled to 
work. 

(3) Where an employee rostered for on call or 
availability is recalled for duty during the period 
for which the employee is on call or available, 
then the employee shall receive payment for hours 
worked in accordance with Clause 14.—Overtime 
of this award. 

(4) Time spent in travelling to and from the place of 
duty, where the employee rostered is actually 
recalled to duty, shall be included with actual duty 
performed for the purpose of overtime payment. 

4. Clause 35.—Liberty to Apply: Delete subclause (3) of 
this clause, and renumber subclause (4) as (3). 

GOLD MINING ENGINEERING AND 
MAINTENANCE AWARD 

No. 26 of 1947. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Metals and Engineering Workers' 
Union, Western Australian Branch 

and 
Western Mining Corporation Ltd & Others 

No. 1948(C) of 1990. 
COMMISSIONER J.F. GREGOR. 

1 July 1992. 
Order. 

HAVING heard Mr D Hicks on behalf of the Applicant and 
Mr C Mitchell on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

That the Gold Mining Engineering and Maintenance 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 

the beginning of the first pay period commencing on 
or after the 18th day of June 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof the following: 
2.—-Arrangement 

1. Title 1A. State Wage Principles 
2. Arrangement 
3. Term 
4. Area 
5. Classification Structure and Rates of Pay 5A. 

Structural Efficiency and Award Modernisa- 
tion 

6. Training 
7. Hours (Other than Continuous Shift Employ- 

ees) 
8. Overtime (Other than Continuous Shift Em- 

ployees) 
9. Continuous Shift Employees 

10. Rest Period after Overtime 
11. Annual Leave and Holidays 
12. Weekly Hiring 
13. Payment for Sickness 
14. Shifts 
15. Payment of Wages 
16. Record Book 
17. Representative Interviewing Employees 
18. Long Service Leave 
19. Special Rates and Provisions 
20. Apprentices 
21. Maternity Leave 
22. Special Provisions for Cycle Working 
23. Consultation in the Workplace 
24. Resolution of Disputes Procedure 

Schedule I—District Allowances 
Schedule II—Superseded Classification 

Structure and Definitions 
Schedule HI—Matters Relating to Implem- 

entation of June 1992 Classification 
Structure 

Appendix I—Kalgoorlie Consolidated Gold 
Mines Pty Ltd 

2. Clause 2A.—State Wage Principles—September 
1989: Delete this clause. 

3. Clause 5.—Rates of Pay and Structural Effi- 
ciency: Delete this clause and insert in lieu thereof 
the following: 

5.—Classification Structure and Rates of Pay. 
(1) Maintenance Employee Level 1 $314.60 

Maintenance Employee Level 2 $329.00 
Maintenance Employee Level 3 $345.00 
Maintenance Tradesperson Level 1 $363.10 
Maintenance Tradesperson Level 2 $381.30 
Maintenance Tradesperson Level 3 $399.50 
Maintenance Tradesperson Level 4 $417.60 

(2) The following classification task statements 
are indicative only of the tasks which may be 
competently performed by an employee at a 
level of the classification. 
Maintenance Employee Level 1 87% 
Semi-skilled employees, on commencement, 
engaged on basic maintenance training, in- 
cluding induction, site safety and operational 
procedures. 
Maintenance Employee Level 2 90% 
An employee who has satisfactorily com- 
pleted basic maintenance training and has 
completed not less than three months em- 
ployment at an enterprise. Employees at this 
level will perform non-trade engineering 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1581 

skills including but not limited to assisting 
tradespersons, operation of maintenance 
equipment and using tools appropriate to 
tasks allocated. 
An employee at this level shall possess skills 
and knowledge equivalent to, or hold an 
Engineering Production Certificate Level 1, 
or equivalent accredited qualification. 
Maintenance Employee Level 3 95% 
Semi-skilled employees who demonstrate 
skill and knowledge superior to maintenance 
employee level 2. Employees at this level 
may be involved with servicing of production 
machinery, hold certificated rigging or lifting 
tickets, non-trades welding/cutting to a level 
which requires the exercise of skill and 
knowledge required and agreed for the 
enterprise concerned. 
An employee at this level shall possess skills 
and knowledge equivalent to, or hold an 
Engineering Production Certificate Level 2, 
or equivalent accredited qualification. 
Maintenance Tradespersons Level 1 100% 
An employee who holds an appropriate 
Trades Certificate or Tradespersons Rights 
Certificate as an 

Engineering Tradesperson (electrical/ 
electronic); 
Engineering Tradesperson (mechani- 
cal); or 
Engineering Tradesperson (fabrication); 

and 
is able to exercise competently the skills and 
knowledge of that trade. 
Employees shall perform all non-trade tasks 
incidental to their work including tasks of 
any lower classification level. Employees at 
this level shall also perform other trade tasks 
associated with their work provided that such 
other trade work does not require additional 
formal technical training. 
Maintenance Tradesperson Level 2 105% 
A maintenance tradesperson who demon- 
strates the ability to accurately identify 
equipment faults and effect maintenance 
practices applied to that equipment in critical 
areas of the operations, exercises trade skills 
relevant to the specific requirements of the 
enterprise at a higher level than Maintenance 
Tradesperson Level 1, who has an under- 
standing of applicable health and safety 
standards, can perform work under general 
supervision either individually or in a team 
environment, and can perform trade and 
non-trade tasks incidental to their work, and 
has either 
(a) satisfactorily completed a minimum of 

three accredited technical training mod- 
ules and complemented such training 
with relevant on the job skill application 
to the appropriate level of competence 
where defined in a training programme 
established for an enterprise; 

(b) completed one-third of an appropriate 
Post Trade Certificate; or 

(c) has been assessed as possessing skills 
and knowledge equivalent to the accred- 
ited training for this level. 

Maintenance Tradesperson Level 3 110% 
A maintenance tradesperson who is able to 
correctly diagnose faults, evaluate and assess 
the possible impact to the operation and 
initiate first stage maintenance remedial 

action, who works with minimal supervision, 
provides other trades guidance and assis- 
tance, exercises trade skills relevant to the 
specific requirements of the enterprise at a 
higher level than maintenance tradesperson 
level 2, who has an understanding of applica- 
ble health and safety standards and has either 

(a) satisfactorily completed six accredited 
technical training modules and comple- 
mented such training with relevant on 
the job skill application to the appropri- 
ate level of competence as defined in a 
training programme established for the 
enterprise; 

(b) completed two-thirds of an appropriate 
Post Trade Certificate; or 

(c) has been assessed as possessing skills 
and knowledge equivalent to the accred- 
ited training at this level. 

Maintenance Tradesperson Level 4 115% 
A maintenance tradesperson who capably 
plans and organises the daily and weekly 
routine, has the ability to lead a team of 
maintenance employees, is competent to 
resource materials and services for this level 
of work, completes work to a defined 
schedule, updates equipment history records, 
and has a thorough knowledge of occupa- 
tional health and safety requirements of the 
employer, plans and works effectively with- 
out supervision, in conjunction with supervi- 
sors and trainers (provided the employee is 
trained and where necessary is registered) 
assists in the provision of training and 
assessment of lower level employees and has 
either: — 
(a) satisfactorily completed nine accredited 

technical training modules and comple- 
mented such training with relevant on 
the job skill application to the appropri- 
ate level of competence as defined in a 
training programme established for the 
enterprise; 
or 

(b) completed an appropriate Post Trade 
Certificate; 
or 

(c) has been assessed as possessing skills 
and knowledge equivalent to the accred- 
ited training for this level. 

(3) Industry Allowance: 
(a) Each employee shall be paid an allow- 

ance of $66.30 per week. 
(b) The allowance recognises, and is in 

payment for, all aspects of work in the 
industry including the location and 
nature of individual operation within it. 

(c) The allowance shall be paid in addition 
to the weekly wage rates contained in 
subclause (1) of this clause and shall be 
paid for all purposes of the award. 

(4) Leading Hands: 
In addition to the weekly wage prescribed for 
an employee's classification, a Leading Hand 
shall be paid the following: 

$ 
(a) If in charge of not less than three 

and not more than ten other em- 
ployees 14.40 

(b) If in charge of more than ten and 
not more than 20 employees 21.50 

(c) If in charge of more than 20 
employees 28.10 
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(5) Apprentices: 
Apprentices shall be paid the following 
percentage of tradesperson rate per week. 
Four year term— % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a half year term— 
First six months 42 
Next year 55 
Following year 75 
Final year 88 
Third year term— 
First year 55 
Second year 75 
Third year 88 

Apprentices shall also receive the above percent- 
age rates of the District Allowance, Tool Allow- 
ance, and Industry Allowance. 
(6) Casual Employees: 

Casual employees shall be paid ordinary 
rates plus twenty percent. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesperson or an apprentice with the 
tools ordinarily required by that trade- 
sperson or apprentice in the perform- 
ance of work as a tradesperson or as an 
apprentice the employer shall pay a tool 
allowance of— 

(i) $8.70 per week to such tradesper- 
son; or 

(ii) in the case of an apprentice a 
percentage of $8.70, being the 
percentage which appears against 
the year of apprenticeship in sub- 
clause (5) of this clause, for the 
purpose of such tradesperson or 
apprentice supplying and maintain- 
ing tools ordinarily required in the 
performance of work as a trades- 
person or as an apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the 
ordinary weekly wage prescribed in this 
clause. 

(c) An employer shall provide for the use 
of tradespersons or apprentices all nec- 
essary power tools, special pmpose 
tools and precision measuring instil- 
ments. 

(d) A tradesperson or apprentice shall re- 
place or pay for any tools supplied by 
his employer if lost through the employ- 
ees negligence. 

(8) Minimum Wage 
Notwithstanding the provisions of this award 
no employee (including an apprentice), 21 
years of age or over, shall be paid less than 
$268.80 per week as his/her ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award. Where the said 
minimum rates of pay is applicable the same 
rate shall be payable on holidays, during 
annual leave, sick leave, long service leave 
and any other leave prescribed in this award. 
Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any 
work as a percentage, fraction or multiple of 
the ordinary rate of pay it shall be calculated 
upon the rate prescribed in this award for the 

classification in which the employee is 
employed. 

4. Clause 5.—Classification Structure and Rates of 
Pay: Immediately following this clause insert the 
following new clause: 

5A.—Structural Efficiency and Award 
Modernisation. 

(1) Arising out of the decision of the State Wage 
Case on the 8th of September 1989 and in 
consideration of the wage increases resulting 
from the first Structural Efficiency adjust- 
ment operative from the commencement of 
the first pay period beginning on or after the 
20th of April 1990, employees are to perform 
a wider range of duties including work which 
is incidental or peripheral to their main tasks 
or functions. 

(2) The parties to this award are committed to 
implementing a new wage and classification 
structure. In making this commitment, the 
parties— 

(a) accept in principle that the descriptions 
of job functions within a new structure 
will be more broadly based and generic 
in nature; 

(b) undertake that upon variation of the 
award to implement a new wage and 
classification structure, employees may 
undertake training for a wider range of 
duties and/or access to higher levels in 
accordance with the definitions and 
training standards laid down in the 
award variation relating to a new classi- 
fication structure; 

(c) will co-operate in the transition from the 
existing classification structure to the 
proposed new structure to ensure that 
the transition takes place in an orderly 
manner without creating false expecta- 
tions or disputation. 

(3) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under any new structure on the 
grounds that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other 
grounds, the following principles apply: 

(a) The parties agree that the existing award 
disputes avoidance procedure shall be 
followed. 

(b) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. (when 
operative) for all levels in any new 
classification before any claims for 
reclassification are processed. 

(c) An agreed authority such as T.A.F.E or 
S.E.S.D.A. or agreed accreditation au- 
thority (when operative) shall test the 
validity of an employee's claim for 
reclassification. 

(4) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(5) Current employees, whose existing wage 
rates are rationalised as a consequence of 
award restructuring, will remain paid at such 
rates and shall continue to receive wages 
increases appropriate to their current rates of 
pay on the following conditions: 

(a) Employees are obliged to work within 
their current classification and may be 
required to use any lower classification 
skills which they hold or are trained in; 
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(b) Will retain their grade when retraining 
in another area of the operation (i.e. 
multi-skilled employees will not be 
disadvantaged). 

(6) Award Modernisation: 
(a) The parties are committed to moderni- 

sing the terms of the award and to 
addressing issues associated with train- 
ing. 

(b) The parties will discuss all matters 
raised which may lead to increased 
flexibility and the removal of obsolete 
conditions to better reflect the realities 
of modern industry practices and assist 
the restructuring process. Any such 
discussion with the Unions shall be on 
the premise that: — 

(i) The majority of employees at the 
enterprise must genuinely agree; 

(ii) No employee will lose income as 
a result of the change; 

(iii) The Unions must be party to the 
agreement, particularly where en- 
terprise level discussions are con- 
sidering matters requiring varia- 
tions to the award; 

(iv) Agreements will be ratified by the 
Commission; 

(v) If agreement can not be reached in 
the implementation process of a 
particular issue, the matter will be 
resolved in accordance with an 
agreed disputes procedure. 

(c) Should an agreement be reached pursu- 
ant to paragraph (b) hereof and that 
agreement requires variation of the 
award, the parties shall support such 
award variation. 

(d) There shall not be limitations placed on 
any award matter raised for discussion 
however any changes sought shall not 
affect award provisions reflecting na- 
tional standards recognised by the West- 
ern Australian Industrial Relations 
Commission. 

5. Clause 8. —Overtime (Other Than Continuous 
Shift Employees): Delete subclause (6) of this 
clause and insert in lieu thereof the following: 
(6) When an employee without being notified on 

the previous day, is required to continue 
working after the usual knock-off time for 
more than one hour, or (in the case of a day 
worker) after 5.30pm, whichever is the later, 
such employee shall be provided with any 
meal required or be paid $4.60 in lieu thereof. 

6. Clause 9. —Continuous Shift Employees: Delete 
subclause (6) of this clause and insert in lieu 
thereof the following: 
(6) When an employee, without being notified 

on the previous day, is required to continue 
working after the usual knock-off time for 
more than one hour, or (in the case of a day 
worker) after 5.30 p.m., whichever is the 
later, such worker shall be provided with any 
meal required or be paid $4.50 in lieu thereof. 

7. Clause 11.—Annual Leave and Holidays: Delete 
placitum (aa) of subparagraph (ii) of paragraph (b) 
of subclause (2) of this clause and insert in lieu 
thereof the following: 
(aa) The rate applicable to him/her as prescribed 

by Clause 5.— Classification Structure and 
Rates of Pay, subclause (10) of Clause 
19. —Special Rates and Provisions and 
Schedule I —District Allowances, of the 
award; and 

8. Clause 14. —Shifts: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 
(2) In addition to his/her ordinary rate, a shift 

worker shall be paid per shift of eight hours 
at the rate of $8.00 when on afternoon or 
night shift. 

9. Clause 19. —Special Rates and Provisions: Delete 
this clause and insert in lieu thereof the following: 

19. —Special Rates and Provisions. 
(1) Height Money: 

Tradespersons and welders engaged on the 
surface in the erection, repair and/or mainte- 
nance of steel frame buildings, smoke stacks, 
bridges or similar structures at a height of 
15.5 metres or more above the nearest 
horizontal plane, shall be paid at the rate of 
$1.54 per shift extra. 

(2) (a) Goggles, glasses and gloves or other 
efficient substitutes therefore shall be 
available for personal use of any worker 
engaged in welding. 

(b) Every worker shall sign an ac- 
knowledgement on receipt thereof and 
on leaving employment shall return 
same to the employer. 

(c) During the time the same are on issue 
to the worker, he shall be responsible for 
any loss or damage thereto, fair wear 
and tear attributable to ordinary use 
excepted. 

(d) No worker shall lend another worker the 
goggles, glasses or gloves or substitutes 
issued to such first mentioned worker, 
and if the same are lent, both the lender 
and the borrower shall be deemed guilty 
of wilful misconduct. 

(e) Before goggles, glasses or gloves or any 
substitutes which have been used by a 
worker are re-issued by the employer to 
another worker, they shall be effectively 
sterilised. 

(3) Dirt Money: 
Employees employed on dirty work or in wet 
places shall be paid 32 cents per hour extra. 

(4) A fitter or other tradesperson, not specially 
employed as a welder, who, in addition to 
being employed in the employees classifica- 
tion is also required to do welding, shall be 
entitled to receive 24 cents per day extra 
whilst so engaged. 

(5) Workers in very wet places shall be provided 
with oilskin coats and rubber boots. 

(6) Heat Money: 
(a) Employees employed for more than one 

hour in the shade where the artificial 
temperature is between 46.1° and 51.6° 
Celsius shall be paid 32 cents per hour 
extra. 

(b) Employees employed for more than one 
hour where the artificial temperature 
exceeds 51.6° Celsius shall be paid 38 
cents per hour extra. Where work 
continues for more than two hours in 
temperatures exceeding 51.6° Celsius, 
employees shall be entitled to 20 min- 
utes rest after every two hours, without 
deduction of pay. 

(7) Confined Space: 
Employees employed in confined spaces as 
hereinafter defined shall be paid 38 cents per 
hour extra. 
"Confined Space" means a working space, 
the dimensions of which necessitate working 
continuously in a stooped or otherwise 
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cramped position, or without proper ventila- 
tion, or where confinement within a limited 
space is productive of unusual discomfort. 

(8) Fumes: 
Employees engaged on repair work to the 
roasters under circumstances subjecting them 
to serious inconvenience from fumes shall be 
entitled to payment of 20 cents per hour 
extra, with a minimum of 39 cents, while so 
engaged. 

(9) Special Rates Not Cumulative — Where more 
than one of the disabilities entitling a worker 
to extra rates exists on the same job, the 
employer shall be bound to pay only one rate, 
namely —the highest for the disabilities so 
prevailing. Provided that this subclause shall 
not apply to Confined Space, Dirt Money, 
Height Money or Hot Work, the rates for 
which are cumulative. 

(10) Any person appointed by the employer to 
perform first aid duties shall be paid an 
allowance of $1.44 per day or shift (flat). 

(11) A tradesperson who holds and, in the course 
of employment may be required to use a 
current "A" or "B" Grade licence issued 
pursuant to the relevant regulation in force on 
the 28th day of February 1978 under the 
Electricity Act 1945, shall be paid an 
allowance of $13.20 per week. 

10. Schedule 1. —District Allowances: Delete this 
schedule and insert in lieu thereof the following: 

Schedule I. —District Allowances. 
(1) In addition to the wages prescribed in Clause 

5. — Classification Structure and Rates of Pay 
of this award, the following allowances shall 
be paid for five days per week to workers 
employed in the districts which are hereinaf- 
ter respectively described, with the exception 
of districts contained therein which are 
situated within a radius of ten miles of 
Kalgoorlie, Coolgardie and Southern Cross, 
viz: 
(a) First District: 

Lying south of Kalgoorlie and com- 
prised within lines starting from Kal- 
goorlie, then West-South-West to 
Woolgangie, thence South-East to Dun- 
das, thence North-East to a point ten 
miles east of Karonie on the Trans- 
Australian line, and thence back to 
Kalgoorlie, at the rate of 53 cents per 
week extra for those mines within ten 
miles of the railway and 80 cents per 
week for those outside. 

(b) Second District: 
Starting from Kalgoorlie West-South- 
West to Woolgangie, thence North-Nor- 
West to the intersection of the 120 E. 
meridian with the 30 S. parallel of 
latitude, thence North-East by East to 
Kookynie, thence back to the point 10 
miles East of Karonie on the Trans- 
Australian line, and thence back to 
Kalgoorlie; at the rate of 72 cents per 
week extra for those mines within ten 
miles of the railway and 90 cents per 
week for those outside. 

(c) Third District: 
Starting from and including Kookynie, 
then North by West to Kurrajong thence 
North-East to Stone's Soak, thence 
South-East to and including Burtville, 
thence South-West through Pindinnie to 
Kookynie, at the rate of 70 cents per 

week extra for those mines within ten 
miles of the railway and 92 cents per 
week for those outside. 

(d) Fourth District: 
Surrounding Southern Cross within a 
radius of thirty miles —for those mines 
outside a radius of ten miles from 
Southern Cross, including Westonia and 
Bullfinch, at the rate of 26 cents per 
week. 

(e) Fifth District: 
Comprising all mines not specifically 
defined in the foregoing boundaries, but 
within the area comprised within the 
24th and 26th parallels of latitude at the 
rate of $1.23 per week. 

(2) Notwithstanding anything herein contained, 
the following allowances shall be paid in the 
districts or mines mentioned hereunder: — 

Per Week 
$ 

Ora Banda and Waverley Districts 0.72 
Yalgoo District 0.72 
Meekatharra, Mt. Magnet and Cue 
Districts 0.87 
Wiluna District 1.03 
Youanmi District 1.03 
Cox's Find Gold Mine 0.92 
Corduroy Gold Mine and Mines 
within ten miles radius therefrom 1.23 
Lallah Rooke Gold Mine, Halley's 
Comet Gold Mine, Prophecy Gold 
Mine, and mines within ten miles 
radius therefrom 1.54 
Mayfield District 0.72 
Evanston District 1.03 

With regard to the Meekatharra, Mt. Magnet, 
Cue, Yalgoo and Wiluna Districts, an addi- 
tional allowances at the rate of 16 cents per 
week shall be paid to workers employed at 
mines situated five miles from a Government 
railway. 

With regard to the Big Bell Gold Mine, the 
Triton Gold Mine, and Cox's Find Gold 
Mine, the sum of 16 cents per week may be 
deducted from the district allowance which 
would otherwise be paid. 

(3) In the case of any mine or district within the 
area to which this award applies which is not 
dealt with under the provisions of this 
Schedule, the union may apply to the Court 
at any time for the purpose of having an 
allowance prescribed upon serving upon the 
employer concerned fourteen days' notice 
thereof prior to the date of such application, 
the service of such notice shall be made 
pursuant to the provisions relating thereto 
prescribed by the regulations under the 
Industrial Arbitration Act 1979. 

11. Schedule IE —Definitions: Delete this schedule 
and insert in lieu thereof the following: 
Schedule II — Superseded Classification Structure 

and Definitions. 
The classification structure set out hereunder is 
that inserted into the Gold Mining Engineering 
and Maintenance Award by application No. 
1948(B) of 1990 on the 20th of February 1992. 
The wage rates have been adjusted for the June 
1991 State Wage Case Decision No. 704 of 1991. 
Engineering Employee Level 1 — $ 

Driller and/or Screwer 314.60 
Motor Attendant 314.60 
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Engineering Employee Level 2— $ 
Drill Doctor 327.40 
Linesperson —Grade 2 —ie with 
less than three years' experience as 
a linesperson 345.00 
Pipe Fitter 329.00 

Engineering Employee Level 3— 363.20 
Blacksmith 
Coppersmith 
Electrical Fitter 
Electrical Installer 
Fitter 
Linesperson — Grade 1 — ie with 
not less than three years' experi- 
ence as a linesperson 
Motor Mechanic 
Oxy-acetylene and Electrical 
Welder 
Turner and/or Machinist 

Engineering Employee Level 4 — 
Boilermaker Marking Off 366.00 
Pattern Maker 374.30 

The definitions contained in this schedule are 
those which were contained in the body of the 
Engineers (Gold Mining) Award (No. 26 of 1947) 
as amended and varied prior to amendment by 
Application No. 1948(B) of 1990 on the 20th of 
February 1992. 
The classification definitions are retained as a 
point of reference for grading new and existing 
employees and shall be deleted by agreement of 
the parties at an appropriate time. 
(1) "Motor Mechanic" means an employee 

employed in fitting, turning, making, repair- 
ing, altering, assembling, or testing the metal 
parts of motor cars or any other motor 
vehicle. 

(2) "Patternmaker" means a tradesperson en- 
gaged in the making of patterns in wood. 

(3) "Electrical Fitter" means a tradesperson 
employed in making, repairing, altering, 
assembling, testing winding or wiring electri- 
cal machines, instruments, meters or other 
apparatus, other than wires leading thereto, 
but an employee whose duty consists of 
placing electrodes in "neon" tubes sealed by 
the employee shall not be deemed for that 
reason to be an electrical fitter. 

(4) "Electrical Installer" means an employee 
engaged in the installation of electric light- 
ing, electric meters, bells, telephones or 
motors and apparatus used in connection 
therewith and includes an employee engaged 
in running, repairing or testing of conductors 
and used for lighting, heating or power 
purposes but does not include an employee 
who is a linesperson or a meter fixer. 

(5) "Electrical Linesperson" means an em- 
ployee engaged (with or without labourers 
assisting) in erecting poles for electrical 
wires, or erecting wires or cables on poles or 
over buildings, or tying it or them to 
insulators, or joining or insulating it or them 
or doing any work on electrical poles off the 
ground, but no linesperson shall be allowed 
to work off the ground on live wires without 
the assistance of a labourer. 

(6) "Motor Attendant" means an employee 
engaged in stopping or starting motors, 
replacing motor fuses, oiling or cleaning 
motors, and who shall be engaged exclu- 
sively on such work. 

(7) "Switchboard Attendant" means any em- 
ployee attending to or in charge of any 
switchboard, or doing any work necessary for 

the working of the same other than repairs or 
additions. 

(8) "Pipe Fitter" means any employee em- 
ployed on pipe work but does not include an 
employee solely engaged in assembling, 
joining and fixing pipes. All work on live 
steam pipes shall be a tradesperson's work. 

(9) "Drill Doctor" shall mean an employee, 
other than a tradesperson, engaged in assem- 
bling, renewing or putting together the parts 
of a rock drill as received from the maker and 
in servicing same when assembled, but does 
not include an employee engaged in any 
work in the nature of altering or repairing 
such parts, which is the work of a fitter. 

12. Schedule 11. — Superseded Classification Structure 
and Definitions: Immediately following this 
schedule insert the following new schedule: 
Schedule III —Matters Relating to Implementa- 

tion of June 1992 Classification Structure. 
(1) Introduction 

The classifications and definitions contained 
in Clause 5. —Classification Structure and 
Rates of Pay of this award supersede the 
classifications and definitions recorded in 
Schedule II of this award. 

(2) Implementation and Transition 
(a) Principles underpinning the June 1992 

classification structure are in part con- 
tained in Clause 5A. —Structural Effi- 
ciency and Award Modernisation of this 
award. 

(b) A transition period to enable reclassifi- 
cation of employees into the classifica- 
tion structure contained in Clause 5.— 
Classification Structure and Rates of 
Pay of this award shall be available to 
the parties until the 30th of December 
1992. 

(c) The intention of the transition period is: 
(i) to enable all parties to the award to 

familiarise themselves with the 
June 1992 definitions and classifi- 
cation structure. 

(ii) for each establishment to apply the 
new classification structure and 
definitions in place of existing 
arrangements as defined in Sched- 
ule II —Superseded Classification 
Structure and Definitions of this 
award. 

(3) Transitional Arrangements 
(a) From the date of operation of the June 

1992 Classification Structure, an em- 
ployee's wage group shall be deter- 
mined having regard to the classifica- 
tions contained in Clause 5. —Classifi- 
cation Structure and Rates of Pay of this 
award. 

(b) The parties at each enterprise shall 
undertake appropriate consultation in 
accordance with Clause 23. —Consulta- 
tion in the Workplace of this award. 

(c) Upon reclassification, employees shall 
perform work in accordance with the 
classification definitions set out in sub- 
clause (2) of Clause 5. —Classification 
Structure and Rates of Pay of this 
award. 

(d) Wage increases arising from broad- 
banding and adjustment of minimum 
rates are subject to absorption into 
existing overaward payments. 

(e) With the introduction of the June 1992 
Classification Structure, where an em- 
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ployee has been inappropriately or 
under classified in comparison to the job 
the employee performs, the following 
shall apply: 

Example 1 

In recognition of the skill and knowl- 
edge acquired and utilised by an em- 
ployee, an additional overaward pay- 
ment has already been made to the 
employee. 

In such cases of inappropriate or under 
classification and the employee success- 
fully claims for reclassification under 
the new structure the employee shall not 
be entitled to any additional wage 
increase as a result of such reclassifica- 
tion. In other words there shall be no 
double counting. 

Example 2 

In cases where an employee success- 
fully claims for reclassification and no 
additional overaward payment has pre- 
viously been made in recognition of the 
employees skill and knowledge, the 
appropriate wage needs to be deter- 
mined. In such cases the rate of pay shall 
be based on the employees skills and 
competencies at their reclassified level 
and having regard to the rate of pay of 
other employees at that level perform- 
ing work of a like nature. 

(4) Reclassification Principles 

(a) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(b) In the event of a claim for reclassifica- 
tion by an existing employee to a higher 
level on the grounds that the employee 
possesses equivalent skill and knowl- 
edge gained through on the job experi- 
ence or any other ground, regard shall 
be had to agreed competency standards 
established by the parties by an accred- 
ited training institution, or where appro- 
priate National Metals and Engineering 
Performance Guildelines. 

(5) Review 

At the expiration of a 12 month period from 
the 1st of June 1992, if necessary the parties 
at an industry level may consult, to review 
the operation of the classification structure, 
and formally amend the award as appropri- 
ate. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS - PRIVATE HOSPITALS) AWARD 

1978 
No. R 2 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Berkley Challenge Property Services Pty Ltd. 

No. 563 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

26 June 1992. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Workers (Cleaning Contractors — 
Private Hospitals) Award, 1978 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 16th day 
of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 

1. Clause 2. —Arrangement: Delete the number and title: 

2A. State Wage Principles—September, 1989. 

2. Clause 2A. — State Wage Principles —September 1989: 
Delete this clause. 

3. Clause 23. —Fares, Travelling Time and Transport: 
Delete Schedules 1 and 2 of subclause (2) of this Clause and 
insert the following in lieu: 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines arc to be included in the 
1600-2600cc category. 
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HOSPITAL WORKERS (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Hon Minister for Health and Others. 
No. 527 of 1992. 

COMMISSIONER J. F. GREGOR. 
19 June 1992. 

Order. 
HAVING heard Ms K Digwood on behalf of the Applicant 
and Mr R Skeffington on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 5th of June 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

"22. Public Holidays—Swanboume, Graylands and 
Lemnos Hospitals" and insert in lieu thereof "22. Public 
Holidays—Graylands and Selby Lodge/Lemnos Hospitals". 

2. Clause 21.—Public Holidays: Delete subclause (6) of 
this clause and insert in lieu thereof the following: 

(6) This clause shall not apply to casual employees or 
employees employed by the Director of Mental 
Health services at Graylands or Selby Lodge/ 
Lemnos Hospitals other than gardening staff. 

3. Clause 22.—Public Holidays—Swanboume, Gray- 
lands and Lemnos Hospitals: 

A. Delete the number and title of this clause and 
insert in lieu thereof the following: 

22.—Public Holidays—Graylands and Selby 
Lodge/Lemnos Hospitals. 

B. Delete subclause (8) of this clause and insert in 
lieu thereof the following: 
(8) This clause applies only to employees em- 

ployed by the Director of Mental Health 
Services at Graylands and Selby Lodge/ 
Lemnos Hospitals, excluding gardening 
staff. 

4. Clause 25.—-Annual Leave: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) Except as hereinafter provided, a period of four 
consecutive weeks' leave shall be allowed to an 
employee by his/her employer after each period of 
12 months' continuous service with such em- 
ployer: Provided that orderlies and wardsmaids at 
Selby Lodge/Lemnos and Graylands shall be 
allowed five weeks' leave in lieu of the four 
weeks' leave prescribed herein. 

5. Clause 39.—Wages: Delete the preamble immediately 
prior to subclause (1) of this clause. 

IRON ORE PRODUCTION AND PROCESSING 
(MX NEWMAN MINING COMPANY PTY LIMITED) 

Award No. A 29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Constraction, Mining and Energy 
Workers' Union of Australia, 

Western Australian Branch and Others 

and 
BHP Iron Ore Ltd. 
No. 159 of 1992. 

COMMISSIONER J F GREGOR. 
29 MAY 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application the Construc- 
tion, Mining and Energy Workers' Union of Australia. 
Western Australian Branch and Others (the Unions) moves 
the Commission to give effect to the Wages Principles, in 
particular the Structural Efficiency Principle (SEP) as 
decided in the 1989 State Wage Case. The majority of the 
schedule to the application is agreed and having heard from 
the parties on the basis of that agreement, the Commission 
indicated to them during hearing that it was satisfied that 
their agreement constituted proper compliance with the 
SEP. It agreed to ratify the variation to the Iron Ore 
Production and Processing (Mt. Newman Mining Company 
Pty Limited) Award No. A 29 of 1984 (the Award) in the 
form of the schedule the parties had submitted but reserved 
its decision on a matter of dispute concerning the wording 
of Clause 5.—Contract of Service. 

There is some relevant history of the application which 
needs to be recorded. The application was filed by the 
Unions on the 10th of February 1992 for the purpose of 
giving effect to increases available under the State Wage 
Principles, and in particular, the Decision of the Commis- 
sion in Court Session in the June 1991 Wage Case. The 
application was answered by BHP Iron Ore Ltd (BHP) on 
the 4th of March 1992 agreeing to all the claims filed. By 
correspondence received by BHP on the 23rd of April 1992. 
it became apparent that there was not the measure of 
agreement that the Notice of Answer by BHP indicates. The 
matter was brought to the attention of the Commission and 
it made contact with the representatives of the parties prior 
to the hearing on the 28th of April 1992. The parties were 
told that it appeared to the Commission that there was a 
genuine disagreement with what was, in effect, the form of 
the application. The representatives of the parties were 
advised that in view of that difference, and in order to open 
the way for a debate on it, that the Commission would allow 
a variation to the application and it treated the letter of the 
26th of March 1992 from the Transport Workers' Union 
over the signature of Ms McCulIoch, who was then 
representing all of the Unions, as a motion to vary the 
application. BHP was not required to formally answer the 
varied application. It was accepted by the Commission that 
it was in dispute with the varied application and that its 
original Answer, insofar as it indicates agreement to the 
application, to the extent that it is necessary, was varied to 
accommodate an objection to the motion by the Unions to 
insert words in Clause 5.—Contract of Service, which were 
different to those in the original application. 

Ms McCulIoch made submissions in support of the 
Union's application. The purpose of the negotiations the 
parties had was to continue the development of career paths 
and associated training in BHP's operations and was seen 
as a fundamentally important step to take for all of the 
parties. The Unions were looking at genuine flexibility and 
the elimination of discrimination against any sector of the 
workforce and in the event were continuing a process which 
was initiated in 1989. The original application, though, set 
a contract of employment clause which, according to Ms 
McCulIoch, was in basic terms. 
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Those terms are as follows: 
"The employer may direct an employee to carry out 

such duties as are within the limits of the employee's 
skill, competence and training. An employee may, with 
his or her consent, be transferred from one level to 
another by being given one weeks notice of the 
transfer.'' 

According to Ms McCulloch it was the view of all of the 
Unions that once this matter was discussed amongst them 
that any clause to which they would agree must express their 
specific intentions. It became clear that the Unions were not 
opposed to a contract of service clause being varied but 
wanted the variation to be in specific terms so there would 
be no question of confusion about the intention, that is, what 
the employer was allowed to do under it, and it was decided 
that to give clarity to the clause a qualification was 
necessary. That qualification was included in the letter sent 
on the 26th of March 1992 and it included the words 
"consistent with the classification structure". This would, 
according to the Unions, limit the magnitude of change 
which could come about under the agreement but at the same 
time allow flexibility within the existing award, bearing in 
mind the general working arrangements of all the employees 
bound by it. 

The submissions of Ms McCulloch canvassed the 
background of the approach which was taken by the Unions. 
There was difficulty in finding a standard clause concerning 
contract of employment because it was clear on the basis of 
the research that the wording was wide and there were many 
variations to it. There was, in fact, no standard wording in 
any Federal award but the intent had been set out in the State 
Wage Case Decision and that had become the basis of the 
wording for the contract of employment since that time. In 
support of the argument the attention of the Commission 
was drawn to the contract of service clause in the Awards 
covering the Leslie Salt Operation and the Telfer Operation. 
Both of those Awards contain clauses, which according to 
Ms McCulloch, made it clear that the intention was to make 
the clause specific to the requirements of the particular 
organisation, this being of particular relevance when there 
was the type of multi-skilling being carried out within the 
classification structure which was apparent when one looked 
at the industrial regulation applicable at those properties. 
According to Ms McCulloch there was no need to have a 
broader contract of employment clause at BHP operations 
at the moment because the parlies had not discussed the need 
for it in specific terms. If there was a need for the clause to 
be altered in the way suggested by BHP that would be the 
result of on-going negotiations between the parties. In the 
meantime, in view of the fact there had not been specific 
proposals put to the Unions by BHP, they 'recommended' 
that the contract of employment clause reflect the wording 
in the varied application. 

In reply Mr Stockden, who appeared on behalf of BHP, 
said that the Company's position was quite clear. He drew 
the Commission's attention to a letter sent to the Unions in 
response to the letter from them on the 26th of March 1992. 
In the correspondence it was explained that BHP did not see 
the clause as 'facilitative' as per the Wage Case Decision 
and that is why it consented to the original application 
because its position was thereby abundantly clear. 

Insofar as the words proposed by the Unions are 
concerned, Mr Stockden foreshadowed difficulties in inter- 
pretation. The classification structure in the Award identi- 
fies work groups according to union membership. There are 
potential difficulties if the new clause means that BHP can 
not ask workers to work anywhere within the total 
classification structure. Alternatively another meaning is 
that there could be limitation in respect to union affiliation. 
There were good grounds to conclude that the wording is not 
clear and it would not be appropriate to make the 
amendments sought in any event.Notwithstanding that 
problem, in the alternative, Mr Stockden argues the wording 
proposed is in any event contrary to the State Wage Fixing 
Principles, particularly the SEP in paragraph 5. Mr Stockden 
went on to develop that argument by reference to the 
Decision of the Australian Industrial Relations Commission 
in 1988 and to that end he drew the attention to Print J7400 

where it refers to the SEP. He also drew the attention of the 
Commission to the Reasons in the State Wage Case of June 
1991 (1991) 71 WAIG 1723. He did this for the purpose of 
demonstrating that the process that the parties had embarked 
upon was a block by block building process. The 1991 Wage 
Case Decision is a continuation of that process and includes 
provisions which are not contained in the previous Deci- 
sions. 

Mr Stockden then referred to what he described as new 
conditions. In particular he drew attention to the principles 
as they appear on page 1729 of the Reasons, particularly 
paragraph (e) which reads: — 

"That there is a provision in the award to the effect 
that an employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training." 

Mr Stockden argued that there is no qualification, no 
restriction and in his view the wording was consistent with 
the history of the Wage Principles since 1987 and that is to 
provide a vehicle for ongoing change. The proposal 
suggested by the Unions is, in the view of BHP, a restriction 
imposed upon the Principles themselves. If the Unions 
sought to do that there is a very heavy onus on it to prove 
that departure from the Principles is justified. Insofar as the 
documents which were exhibited (M3 and M4) which 
touched upon similar provisions in the Leslie Salt and Telfer 
legislation, Mr Stockden said that those provisions are 
isolated and that does not diminish the onus or the need to 
demonstrate why there ought to be a departure from the 
Principles. In any event the wording suggested would not 
be conducive to the removal of artificial barriers and 
impediments to productivity, efficiency, multi-skilling and 
career paths. Insofar as the Award was concerned the step 
by step approach had been adopted, Stage I of that being 
completed during 1989 through to 1990 with Stage 11 being 
conducted over 1990 to 1992. New classification structures 
have been inserted following lengthy negotiations with each 
of the Unions and while there has been a degree of 
multi-skilling it is still, in Mr Stockden's submission, minor 
and covers incidental and peripheral areas with some minor 
crossing of boundaries in respect to minor maintenance. So 
while award modernisation has continued, the parties by 
their conduct, have indicated that the award modernisation 
had not been completed but there is still a commitment to 
talk about it. 

Insofar as an appropriate comparison is concerned, 
Exhibits M3 and M4 cover the gold and salt industries. 
There are examples, according to Mr Stockden, much closer 
and they exist in the iron ore industry with BHP's major 
competitor, Hamersley Iron, identical amendments to the 
form suggested by BHP had been made to awards which 
cover BHP Minerals at Koolan Island and its operation at 
Goldsworthy which utilises the BHP Goldsworthy Award. 
The parties to those awards are the same parties to the instant 
application before the Commission. The particular varia- 
tions to the awards have been approved by the Commission. 
They are consistent with what has been happening at 
Hamersley Iron since 1985 and totally consistent with the 
prescription of the State Wage Case Principles. 

In conclusion, Mr Stockden submitted that the proposal, 
as put by Ms McCulloch, is contrary to the SEP, particularly 
paragraph 5, and would maintain barriers and impediments 
to productivity and efficiency. The Unions had not 
discharged the onus that rests upon them in seeking to depart 
from the State Wage Principles and have put nothing to 
justify why the Commission should depart from those 
Principles which were spelled out in the Decision of the 
Commission in Court Session. The provision is not onerous, 
not unfair and not unsafe and therefore the variation 
suggested by the Unions should not be allowed. 

In matters such as these it is the duty of the Applicant to 
show on balance that the change required is justified in all 
the circumstances. As much as I have carefully read the 
submissions of the Applicant in this case, I cannot follow 
the reasons why the variation is suggested. 1 have been able 
to glean that it is said that there is a search for genuine 
flexibility and the elimination of discrimination. I fail to see 
how the inclusion of the words suggested would achieve 
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those two laudable aims. The words 'consistent with the 
classification structure' are capable of a range of interpreta- 
tions particularly given the complex structure of the wages 
clause of the Award which still contains archaic identifica- 
tion of union coverage on various classifications. On top of 
this, awards which cover BHP's operations in the Pilbara 
and in the Kimberley have not had similar variations and 
there has been nothing drawn to the attention of the 
Commission, or put in argument, which would suggest that 
the wording contained in those awards is inappropriate. 
Insofar as the examples of Lesley Salt and Telfer are 
concerned the Commission's knowledge of both of those 
operations is extensive and to suggest that either of those 
operations is indicative of a norm even in the particular 
industries in which they operate is quite surprising. The 
Telfer legislation has been unique since its introduction in 
1976, it is even a-typical of the gold mining industry. The 
conduct of industrial relations at Leslie Salt and the method 
of settlement of industrial relations policy between the 
parties is similarly unique to that operation and it is, in my 
view, inappropriate to regard either Telfer or Leslie Salt as 
benchmarks for amendments of awards in the iron ore 
industry. The awards of both of those operations are clearly 
designed to serve the specific purposes. They are genuine 
enterprise bargained awards and contain provisions which 
satisfy the requirements of the individual parties, for reasons 
that are known to them, and for the most part, to them alone. 

In view of these findings I have no need to comment upon 
the suggestion by Mr Stockden concerning the limitations 
which he purports are placed upon the proposed amendment 
by the State Wage Principles. He may well be right but there 
has not been sufficient argument to allow the Commission 
to make a positive finding upon that. Therefore I leave that 
part of the argument to another time when the issues may 
be more thoroughly debated. 

There is sufficient to conclude on the basis of findings 
which appear previously in these Reasons, that the Appli- 
cant has not made out its case to include the additional words 
in the clause and an Order will issue which will provide that 
the Award will be varied in the following way. 

"The employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training. An employee may with 
his or her consent be transferred from one level to 
another by giving one weeks notice of transfer." 

The Commission will now prepare Minutes of the Order 
in total. The parties should advise the Commission within 
seven days of any need to speak to the Order. If there is no 
advice within that time the Orders will issue. 

Appearances'. Ms J McCulloch appeared on the behalf of 
the Applicants. 

Mr J Stockden appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and 

Energy Workers' Union of Australia, 
Western Australian Branch and Others 

and 
BHP Iron Ore Ltd. 
No. 159 of 1992. 

Iron Ore Production and Processing 
(Mt. Newman Mining Company Pty Limited) 

Award No. A 29 of 1984. 
COMMISSIONER J F GREGOR. 

19 June 1992. 
Order. 

HAVING heard Ms J McCulloch on behalf of the Applicants 
and Mr J Stockden on behalf of the Respondent, and by 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. 
A29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 28th day of April 1992. 

(Sgd.) I.E. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Contract of Employment: Delete subclause 

(11) of this clause and insert in lieu thereof the following: 
(11) The employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training. An 
employee may with his or her consent be 
transferred from one level to another by giving one 
weeks notice of transfer. 

2. Clause 10.— Overtime: Delete paragraph (d) of 
subclause (5) of this clause and insert in lieu thereof the 
following: 

(d) Where pursuant to the provisions of this sub- 
clause, the employer is required to supply a meal 
to an employee free of charge he/she shall, if 
he/she is unable to supply that meal, pay to the 
employee $6.62 or a meal voucher in lieu thereof, 
but an employee may not elect to take payment in 
lieu of a meal when the employer is able to supply 
that meal. 

3. Clause 11. —Shift Work: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(a) Subject to the provisions of this clause an 
employee (including an apprentice) employed on 
shift work shall, in addition to his/her ordinary 
rate of wage be paid for each hour worked — 

Per Hour 
Extra 

(i) If a two shift employee 84 cents 
(ii) If a three or four shift em- 

ployee or if engaged on per- 
manent night shift 93 cents 

4. Clause 13. —Weekend Work: Delete subclause (4) of 
this clause and insert in lieu thereof the following: 

(4) In addition to the rates hereinbefore prescribed 
shift employees shall be paid the extra rate 
prescribed in paragraph (a) of subclause (3) of 
Clause 11. —Shift Work of this award for each 
hour worked on Saturday and Sunday; provided 
that where work is done in ordinary hours on 
afternoon shift on those days, an extra rate of 
$2.49 and $2.65 respectively shall be substituted 
for the amounts prescribed in paragraph (a) of 
subclause (3) of Clause 11. —Shift Work of this 
award. 

5. Clause 17. —Special Rates and Provisions: Delete 
subclauses (1), (6), (11), (16) and (17) of this clause and 
insert in lieu thereof the following: 

(1) (a) Subject to the provisions of this subclause 
employees allocated to groups pursuant to para- 
graph (d) shall be paid a disabilities allowance as 
hereinafter prescribed. 

(b) The allowance referred to in paragraph (a) is in 
compensation for all disabilities not otherwise 
specifically provided for in this clause. 
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(c) The said allowance is — 
Cents per Hour 

Group I 68 
Group 11 55 
Group III 41 

(d) The allocation of employees to group level of 
entitlement is as specified in the Second Schedule 
to this award. 

(e) The allowance applicable to any employee shall 
be paid for each hour worked but shall not 
compound by overtime penalty rate or holiday or 
weekend shift premium addition. 

(f) Where an employee is temporarily engaged in 
work which would if he were regularly so 
engaged, entitle him to be allocated to a higher 
group than the one to which he has been allocated, 
he shall be paid the higher rate for each complete 
hour so worked but this paragraph does not apply 
if the work in question has been taken into account 
in allocating the employee to his ordinary group. 

(g) Tractor, front-end loader, grader, scraper or dozer 
driver/operators in non air-conditioned cabs shall 
whilst working at the mine, be paid 14 cents per 
hour for all hours worked, in addition to the rate 
prescribed in paragraph (c). 

(h) Tractor, front-end loader, grader, scraper or dozer 
driver/operators in non air-conditioned cabs shall 
whilst working on stockpiles over the load-out 
tunnels at the mine, be paid nine cents per hour 
in addition to the rates prescribed in paragraphs (c) 
and (g). 

(i) Plant operators appointed as such, tractor, front- 
end loader, grader, scraper or dozer driver/ 
operators in non air-conditioned cabs shall whilst 
working on and around the stockpile areas at Port 
Hedland be paid 14 cents per hour for all hours 
worked, in addition to the rate prescribed in 
paragraph (c). 

(j) Special Maintenance Rate 
(i) Subject to the provisions of subparagraph (ii) 

below where the conditions under which 
work is to be performed are exceptional an 
employee shall be paid 33 cents per hour, in 
addition to the appropriate disability group 
allowance or any other allowance to which 
he/she may be entitled. 

(ii) This additional rate shall be paid to trades- 
men and their assistants for work performed 
on the tasks as set out in the Third Sched- 
ule—Special Maintenance Rates or other 
employees engaged on cleaning or prepara- 
tory work prior to the performance of those 
tasks by tradespersons and their assistants. 

(6) (a) An employee engaged on work involving the 
opening-up of house drains or waste-pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he/she is otherwise entitled under this clause, be 
paid $3.70 on any day on which he/she is so 
employed, but this subclause does not apply to the 
opening-up of storm water drains or other drains 
of a similar kind. 

(b) An employee who is required to work in or handle 
raw sewerage shall, in addition to any other 
allowance to which he/she is entitled under any 
other subclause of this clause, be paid $3.70 per 
day which shall, where the case requires, include 
any allowance which would otherwise be payable 
under paragraph (a). An employee qualifies for 
payment under this paragraph on any day on 
which he/she carries out work on large sewerage 
collection tanks or on the pumps connected 
thereto. 

(c) An employee engaged in work at Newman inside 
the epco sewage tanks, inside the industrial or 

main sewage pumping station pits or inside the 
clarifier or orbital tanks at the main sewage station 
(where such work is carried out below walkway 
level) shall, in addition to the allowance pre- 
scribed in (b) above be paid $3.70 on any day on 
which he/she is so employed. 

(11) Hiab Hoist 
(a) Subject to the provisions of paragraph (b) an 

employee who holds the appropriate certificate of 
competency and who is required by the employer 
to operate a Hiab Hoist shall, in addition to any 
other entitlement, be paid an allowance of $3.10 
per week. 

(b) A motor vehicle driver who holds the appropriate 
certificate of competency and who drives a vehicle 
equipped with a Hiab Hoist which he/she is 
required to operate shall, in addition to any other 
entitlement, be paid an allowance of $8.10 per 
week. 

(c) The allowance prescribed above shall continue to 
be paid as a flat rate weekly entitlement to the 
employee unless and until he/she is advised by the 
employer that he/she is no longer required to 
operate the Hiab Hoist. 

(16) (a) An electrical tradesperson who, in addition to 
satisfactorily completing an apprenticeship to 
his/her trade or equivalent training, holds by 
external examination a current State Energy 
Commission of W.A. licence of not less than 'B' 
Class standard shall be paid an allowance of 
$13.20 per week. The allowance shall be paid as 
a flat weekly rate. 

(b) An electrical tradesperson who holds a licence as 
prescribed in paragraph (a) hereof where such 
licence is endorsed for both fitting and installing 
work shall, in addition to the allowance prescribed 
in paragraph (a) hereof, be paid a flat weekly 
allowance of $13.20. 

(c) A Fitter/Refrigeration, Instrument Maker and/or 
Repairer or Electronics Tradesperson who holds 
an appropriate restricted electrical licence pursu- 
ant to Regulations 22 and 23 of the Electricity Act 
Regulations shall be paid a flat weekly allowance 
equivalent to 50% of the allowance prescribed in 
paragraph (a) of this subclause. The allowance is 
not payable in respect of electrical permits. 

(17) An allowance of 27 cents per hour shall be paid for 
all hours worked in the Concentrator Building at the Mine 
by Production employees. This allowance shall be paid in 
addition to other disability allowances to which the 
employee is entitled, but shall not be compounded by 
overtime, penalty rates, holiday or weekend shift premiums. 

6. Clause 18. — Service Payments: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, employees 
(including Apprentices) shall, in addition to 
payments otherwise due under this award, be paid 
service payments as follows: 

Per Week 
$ 

After 3 months' continuous service 26.70 
After 6 months' continuous service 32.50 
After 12 months' continuous service 47.30 
After 18 months' continuous service 52.20 
After 2 years' continuous service 65.70 
After 3 years' continuous service 69.00 
After 4 years' continuous service 75.10 
After 5 years' continuous service 83.10 
After 6 years' continuous service 86.10 
After 7 years' continuous service 90.10 

7. Clause 19. —District Allowance: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of subclause (3) of this 
clause in addition to the wages prescribed in the 
First Schedule—Wages of this award an allow- 
ance shall be paid at the rates set out below, to 
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each employee employed within that area of the 
State situated between south latitude 24° and a line 
running east from Camet Bay to the Northern 
Territory border—$18.60. 

8. First Schedule—Wages: Delete this schedule and insert 
in lieu thereof the following: 

First Schedule.—Wages 
(1) Classifications and Total Weekly Wage Rates 

effective from the beginning of the first pay period 
commencing on or after the date shown: 

(a) Australian Workers' Union 
Level 4 
Level 3 
Level 2 
Level 1 

(b) Transport Workers' Union 
Level P5 Ore Truck Instructor Driver 
Level M5 Ore Truck Test Driver 
Level P4 Ore Truck Driver—Grade 2 
Level P3 Ore Truck Driver—Grade 1 
Level S3 Service Truck Operator— 
Grade 2 
Level S2 Service Truck Operator— 
Grade 1 
Level PI Quarry Labourer 
Level SI Serviceperson 

(c) Building Trades 
Level 4 
Building Maintenance Tradesperson as 
defined 
Level 5 
Building Maintenance Tradesperson as 
defined 
Level 6 
Building Maintenance Tradesperson as 
defined 

(d) Metals 
Union 

Engineering Workers' 

Level 1 
Serviceperson 
Tool and Material Storeperson 
Level 2 
Belt Repairer—less than 12 months 
service 
Rigger Unlicensed 
Serviceperson/Maintainer (duties to be 
defined) 
Tool and Material Storeperson 

Level 3 
Belt Repairer—more than 12 months 
service 
Rigger Licensed 
Level 4 
Engineering Tradesperson as defined 
Level 5 
Engineering Tradesperson as defined 
Level 6 
Engineering Tradesperson as defined 
Level 7 
Engineering Tradesperson as defined 

(e) Electrical Trades Union 
Level 1 
Tradesperson's Electrician's or Lines- 
person's Assistant 
Level 2 
Electrical Assistant II 

470.30 
456.10 
445.90 
389.50 

451.00 
451.00 
440.20 
433.20 

433.20 

409.20 
372.40 
372.40 

450.00 

472.50 

495.00 

391.90 
391.90 

414.10 
414.10 

414.10 
414.10 

436.40 
436.40 

461.30 

484.30 

507.40 

530.40 

369.00 

392.10 

Level 3 
Level 4 100% 
Electrical Tradesperson (as defined) 
Level 5 105% 
Electrical Tradesperson (as defined) 
Level 6 110% 
Electrical Tradesperson (as defined) 
Level 7 115% 
Electrical Tradesperson (as defined) 
Level 8 120% 
Electrical Tradesperson (as defined) 
Level 9 125% 
Electrical Tradesperson (as defined) 

(f) Construction Mining and Energy Work- 
ers' Union 
Mobile Crane Driver 
Level 4 
Level 3 
Level 2 
Level 1 

(2) Leading Hands 
In addition to the appropriate rate prescribed in s 

(1) hereof, a Leading Hand shall be paid— 

461.30 

484.30 

507.40 

530.40 

553.50 

576.60 

487.40 
465.50 
455.70 
448.40 

i subclause 

Per Week 

(a) if placed in charge of not less than two 13.40 
and not more than five other employees, 
or if otherwise appointed as such 

(b) if placed in charge of six and not more 18.70 
than ten other employees, or if other- 
wise appointed as such 

(c) if placed in charge of 11 and not more 26.70 
than 20 other employees, or if otherwise 
appointed as such 

(d) if placed in charge of more than 20 other 33.10 
employees, or if otherwise appointed as 
such 

(3) A Shift Tradesperson (as defined) shall be paid a 
margin of $12.50 per week in addition to the appropriate rate 
for his/her classification. 

(4) Casual Employees 
A casual employee shall be paid 20 per cent of the 

ordinary rate in addition to the ordinary rate for his class of 
work. 

(5) Junior Employees 
The minimum rate of wages payable to junior employees 

employed pursuant to Clause 7 shall be the following 
percentage of the adult commencing rate for the classifica- 
tion in which he is employed: 

Under 16 years of age 50% 
16 & under 17 years of age 70% 
17 & under 18 years of age 90% 

(6) An employee engaged on radio coverage for track 
maintenance employees or for contractors engaged on track 
maintenance shall, for the time spent on radio coverage, 
receive an additional margin of $7.40. 

(7) An employee classified in a level 4 of paragraph (a) 
of subclause (1) of this Schedule shall be paid for all 
purposes of the award a multiskilling increment allowance 
as follows: 

Per Week 
$ 

(a) After 12 months continuous service 
from first being appointed to level 4, an 
allowance of 6.90 

(b) After two years continuous service from 
first being appointed to level 4, an 
allowance of 12.50 

07232-4 
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(8) Classification of Equipment — 
(a) Drills — 

Grade 1 — 
(i) Bucyrus Erie 60R blasthole drilling rig and 

similar rigs, provided that appointment to 
Grade 1 shall not be made until the employee 
concerned has completed 18 months in Grade 
2 as a 60R (or similar) operator and has been 
assessed by the employer as competent to 
undertake the full range of duties associated 
with the operation of the drills. 

(ii) Ingersol Rand T4 exploration drilling rig and 
similar rigs. 

Grade 2 — 
(i) Bucyrus Erie 60R blasthole drilling rig and 

similar rigs. 
(b) Ore Handling Equipment- 

Special— 
Crusher Control Operator (Quarrying and Crush- 
ing) 
Shiploader Control Operator (Storage and Load- 
ing) 
Tertiary Crusher Control Operator (Storage and 
Loading) 
Train Loader Bucket Wheel Excavator (Quarry- 
ing) 
Grade 1 — 
Primary Crusher Operator (Quarrying and Crush- 
ing) 
Secondary Crusher Operator (Quarrying and 
Crushing) 
Bucket Wheel Reclaimer Operator (Storage and 
Loading) 
Car Dumper Operator (Storage and Loading) 
Shiploader Operator (Storage and Loading) 
Tripper Operator (Storage and Loading) 
Grade 2 — 
Stacker Operator (Storage and Loading) 
Band Wagon Operator (Storage and Loading) 
Grade 3 — 
Groundsperson (Storage and Loading) 
Belt Attendant (Port Crushing) 

(c) Track Maintenance Machines- 
Grade 1 — 
Mainline Tampers 
Switch Tampers 
Mono Rail Tampers 
Grade 2 — 
Ballast Regulators 
Spot Tampers 
Grade 3 — 
Crib Tampers 

(9) Apprentices (wage per week) 
An apprentice shall be paid a percentage of the appropriate 
tradesperson's rate as contained in subclause (1) of this 
Schedule in accordance with the following scales- 

Five Year Term % 

Three Year Term 
1st year   
2nd year   
3rd year   

1st year   
2nd year   
3rd year   
4th year   
5th year   
Four Year Term 
1st year   
2nd year   
3rd year   
4th year   
Three and One Half Year Term 
1st six months  
Next year   
Next following year   
Final year  

(10) (a) Employees employed as Carpenters and Joiners, 
Plasterers/Wall Tilers, Upholsterers, Painters, 
Plumbers, Bricklayers and Glaziers and Appren- 
tices indentured to such trades shall be paid a tool 
allowance of $8.20 per week. 

(b) Employees engaged as tradespersons in any of the 
classifications Level 4 and above, described in 
paragraphs (d) and (e) of subclause (1) of this 
Schedule and apprentices indentured to such 
trades shall be paid a tool allowance of $8.60 per 
week. 

(11) Experienced Tradesperson's Allowance 
A qualified tradesperson shall, after 12 months' continu- 

ous service with the employer, be paid an allowance of $6.90 
per week for all purposes which shall be increased to $12.50 
per week after a further 12 months' continuous service. 

(12) Construction Allowance 
A disabilities allowance of $3.90 per week shall be paid 

to employees when employed on construction work. This 
allowance shall not apply to employees employed in a shop. 

(13) Certificated Operator's Allowance 
The following shall be paid for all purposes to employees 

who are operators of equipment covered by the Construc- 
tion, Mining and Energy Workers' Union classifications and 
who are certificated in the calling in which they are 
employed. 

(a) $6.90 after 12 months' continuous service; 
(b) $12.40 after two years' continuous service. 

(14) An unsupervised tradesperson (as defined) shall be 
paid 75% of the rate prescribed in subclause (3) of this 
Schedule in addition to the appropriate rate for his/her 
classification. An employee shall not qualify for payment 
under both this subclause and subclause (3). 

(15) Riggers, who may be called upon from time to time 
to carry out scaffolding work, to be paid as follows: 

(a) A Rigger with 12 months experience in scaffold- 
ing work who is undertaking training to obtain a 
certificate or competency as a scaffolder —an 
allowance of $5.70 per week. 

(b) A Rigger with a certificate of competency as a 
scaffolder—an allowance of $10.90 per week. 

9. Part II — Clause 3. — Contract of Employment: Immedi- 
ately following subclause 7. of this clause, insert the 
following new subclause: 

8. The employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training. An employee may with his or her 
consent be transferred from one level to another by giving 
one weeks notice of transfer. 

10. Part II — Clause 4. — Hours of Work: Delete paragraph 
(b) of subclause 5. of this clause and insert in lieu thereof 
the following: 

(b) An employee who accepts work in excess of the 
rostered hours for the shift shall be paid at the 
applicable rate specified for the employees classi- 
fication for each completed half an hour worked 
and is inclusive of an hourly rate calculated at the 
appropriate overtime rate, proportional meal 
break, shift penalty and disability allowances. 

Rate for 
Vz hour 

$ 
The rates applicable are: 
Level 5 17.40 
Level 4 14.40 
Level 3 11.30 
Level 2 8.20 
Level 1 6.20 
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11. Part II —Clause 5. —Roster Operation: Delete para- 
graph (f) of subclause 7. of this clause and insert in lieu 
thereof the following: 

(0 In a cancelled train situation where crews have 
been given alternative work and as a result are not 
able to complete their shift within the hours of the 
roster caused through a delay that is within the 
control of the Company. 

An employee required to work in accordance 
with any of paragraphs 4(a) to 4(f) of Clause 
5. — Roster Operation of Part II of this award shall 
be paid in accordance with the applicable classifi- 
cation level as specified: 

$ 
Levels 118.90 
Level 4 95.30 
Level 3 75.90 
Level 2 57.40 

12. Part II —Clause 9.— Remuneration: Delete this clause 
and insert in lieu thereof the following: 

9. —Remuneration. 

Employees will be paid an annual amount based on the 
operation of the Railroad roster for mainline, roster relief 
and yard jobs. 

The rate covers all payments for the performance of all 
duties for the appropriate jobs on the roster and includes all 
disability payments, shift penalties, overtime, crib breaks 
and appropriate award payments. The annual salary applica- 
ble to each level is as follows: 

Annual Income 

Hedland Newman 
Engineperson 
Level 5 Base Salary 67681.57 66737.63 

Daily Base 260.31 256.68 
Crib 4719.72 6435.78 
Transport 3552.00 888.00 
ANNUALISED 
TOTAL 75953.29 74061.41 
Fortnightly Pay 2921.28 2848.51 
Postered Shift 292.12 284.85 

Engineperson 
Level 4 Base Salary 54559.81 53599.89 

Daily Base 209.84 206.15 
Crib 4719.72 6435.78 
Transport 3552.00 888.00 
ANNUALISED 
TOTAL 62831.53 60923.67 
Fortnightly Pay 2416.59 2343.21 
Postered Shift 241.65 234.32 

Engineperson 
Level 3 Base Salary 44658.71 N/A 

Daily Base 171.76 
ANNUALISED 
TOTAL 44658.71 
Fortnightly Pay 1717.64 
Postered Shift 171.76 

Engineperson 
Level 2 Base Salary 34877.19 N/A 

Daily Base 134.14 
Crib 4719.72 
Transport 3552.00 
ANNUALISED 
TOTAL 43148.91 
Fortnightly Pay 1659.57 
Postered Shift 165.95 

Engineperson 
Level 1 Base Salary 22747.87 N/A 

Daily Base 87.39 
Fortnightly Pay 873.96 
Rostered Shift 87.39 

13. Part II —Clause 10. —District Allowance: Delete 
subclause (1) of this clause and insert in lieu thereof the 
following: 

(1) Subject to the provisions in subclause (3) of this 
clause, in addition to the wages prescribed in Clause 
9. —Remuneration of this Part an allowance shall be paid at 
the rates set out below, to each employee employed within 
that area of the State situated between south latitude 24° and 
a line running east from Carnet Bay to the Northern 
Territory border —$18.60. 

14. Part II —Clause 17. —Sick Leave: Delete subpara- 
graph (e)(i) of subclause (7) of this clause and insert in lieu 
thereof the following: 

(i) in the event of personal ill health necessitating 
non-attendance at work, the amount of $311.90 
per week or the daily base salary specified for the 
employee's classification in Clause 9. —Remuner- 
ation of this Part for each shift so absent, 
whichever is the higher. 

15. Part III — Clause 3. — Contract of Employment: Delete 
subclause (10) of this clause and insert in lieu thereof the 
following: 

(10) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. An employee may with his or her 
consent be transferred from one level to another by giving 
one weeks notice of transfer. 

16. Part III —Clause 5. —Fixed Income Coverage and 
Additional Shift Coverage: 

A. Delete paragraph (b) of subclause (3) of this clause and 
insert in lieu thereof the following: 

(b) On each occasion where an employee is required 
to perform work in accordance with this subclause 
an allowance of $37.40 per hour shall be paid for 
each hour so worked. In the case of less than 
complete hours being worked units of one quarter 
of an hour will be used to divide the amount of 
$37.40. 

Notation: The parties agree that Additional Shift 
Coverage will be provided and will implement a 
procedure to seek volunteers in the first instance. 

B. Delete subclause (4) of this clause and insert in lieu 
thereof the following: 

(4) Where an employee is delayed in his or her departure 
from the place of work (for reasons other than the working 
of coverage) as prescribed in this clause, payment shall be 
made at the rate of one quarter of $37.40 for each 15 minutes 
or part thereof. 

17. Part III —Clause 5A. —Further Provisions for the 
Coverage of Work: Delete paragraph (d) of subclause (4) of 
this clause and insert in lieu thereof the following: 

(d) Where pursuant to the provisions of this sub- 
clause, the employer is required to supply a meal 
to an employee free of charge he/she shall, if 
he/she is unable to supply that meal, pay to the 
employee $6.62 or a meal voucher in lieu thereof, 
but an employee may not elect to take payment in 
lieu of a meal when the employer is able to supply 
that meal. 

18. Part III —Clause 14. —Fixed Income: Delete para- 
graphs (b), (c) & (d) of subclause (2) of this clause and insert 
in lieu thereof the following: 

(b) Annual Base Rate is $51,764.11. 
(c) The Fixed Income will be paid on a fortnightly pro 

rata basis and each fortnightly payment will 
include the pro rata base rate prescribed in 
paragraph (b) above subject to the classification 
in subclause (l) hereof and the fortnightly division 
of the following annual payments — 

$779.20 —District Allowance 
$888.00 —Transport Allowance. 

(d) The annual Fixed Income will be varied on a 
fortnightly basis by — 

(i) payment of additional shifts, where required 
and subject to Clause 5. —Fixed Income 
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Coverage and Additional Shift Coverage of 
this Part of the award, at the rate of $37.40 
per hour, and 

(ii) deduction of $27.05 per hour for unau- 
thorised absences or unpaid leave. For ab- 
sences of part of an hour this amount shall be 
deducted on a pro rata basis. 

19. Part IV — Clause 3. — Contract of Employment: Delete 
subclause (10) of this clause and insert in lieu thereof the 
following: 

(10) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. An employee may with his or her 
consent be transferred from one level to another by giving 
one weeks notice of transfer. 

20. Part IV —Clause 13. —Remuneration: Delete sub- 
clause (3) of this clause and insert in lieu thereof the 
following: 

(3) (a) The applicable rate covers all payments for the 
performance of duties for the appropriate jobs 
within the Power Station and includes all disabil- 
ity payments, shift penalties, overtime, holiday 
penalties and all other Part I award payments 
unless specifically excluded. 

(b) The Annual Income base rate is $66,455.74. 
(c) The Annual Income will be paid on a fortnightly 

pro rata basis and each fortnightly payment will 
include the base rate prescribed in paragraph 
(3)(b) above and the fortnightly division of the 
following annual payments— 

$888.00 —Transport Allowance 

$1,928.92—Engine Driver In Charge Allow- 
ance (Permanently in this classifi- 
cation). 

(d) The Annual Income will be varied on a fortnightly 
basis by— 

(i) deduction of 15% of the classification rate for 
any sickness, workers' compensation, special 
leave or sickness and accident occasion. This 
is referred to as the adjusted rate. 

(ii) payment of $7.42 per shift for each shift 
worked as a relief Engine Driver In Charge. 

(e) The rates applicable at the commencement of this 
award for each classification on a fortnightly and 
shift basis are as follows — 

Trainee 
Engine Engine Engine 
Driver Driver 1 Driver 2 

$ $ $ 
1,916.99 2,428.17 2,555.99 

191.70 242.82 255.59 
162.94 206.39 217.26 

Engine Travel 
Driver In Allowance 
Charge 

74.19 35.00 
7.42 

THE JOHN LYSAGHT (AUSTRALIA) LIMITED 
AWARD. 

No. 27 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
John Lysaght (Australia) Limited. 

No. 1337(B) of 1991. 
COMMISSIONER R.N. GEORGE. 

19 March 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application came before the 
Commission purportedly as a "package" agreement reflect- 
ing ongoing structural efficiency measures negotiated on an 
enterprise basis. It is, in effect, the finalisation of proceed- 
ings which commenced on 13 November 1991 when the 
Commission exercised its discretion to split the application 
then before it to enable the 2.5% increase available under 
the State Wage Principles to be paid while the parties 
finalised their negotiations on detailed structural efficiency 
measures set out in a document submitted to the Commis- 
sion as part of those proceedings as an "in principle" 
agreement. 

The unusual step of allowing the 2.5% increase separate 
from the finalisation of the structural efficiency agreement 
was taken by the Commission to accommodate the parties 
and to assist in bringing to a conclusion their negotiations. 
The peculiar nature of the matter before the Commission, 
reflecting as it does negotiations affecting enterprise units 
within a specific division of the BHP operations, was a key 
factor in the Commission's decision in taking this course. 

The enterprise agreement subsequently placed before the 
Commission was promoted by the Respondent employer as 
an all or nothing package which would be withdrawn if not 
accepted by the Applicant union in its entirety. Despite this 
the Applicant union raised three aspects of the agreement 
which it said the parties had agreed to have determined by 
the Commission. This position was not disputed by the 
Respondent employer. 

It is relevant to note at this point that the package before 
the Commission is one largely proposed by the Respondent 
employer and which mirrors the outcome of proceedings 
before the Australian Industrial Relations Commission in 
respect of the BHP Steel Coated Products Division, Steel 
Market Service Industries Award, 1990 (Print J 5298). 

Apart from the limited areas of dispute which I will deal 
with later, the package before the Commission was by 
consent and was said to represent an enterprise specific 
agreement negotiated with the direct involvement of the 
employees affected. This, it was submitted by Mr Beros for 
the Respondent employer, was consistent with the dicta of 
the Commission in Court Session in its June 1991 State 
Wage Case decision wherein it addressed restructuring at the 
enterprise level as a feature of structural efficiency (71 
WAIG 1723 at 1728). The agreement before the Commis- 
sion was said by Mr Beros to have been developed solely 
within the constraints of the BHP Steel Market Service 
Industry Division and to have involved an examination of 
every aspect of the working conditions in that sector of the 
BHP operations. The agreement also was said to have as its 
centrepiece an employee development model which pro- 
vides structured training geared to the requirements of the 
enterprise and which had been developed in the context of 
structural efficiency from the time of its introduction in 
1988. The employee development model, as revised, is to 
provide the basis upon which structured training will take 
place with the implementation of the package submitted for 
ratification. 

The application before the Commission proposes a 
significant number of changes to the existing award. These 
changes are not referred to in these Reasons for Decision in 
any detail and are found in a document submitted for the 
Commission's records as Exhibit 2 and in the transcript of 

Normal —per fortnight 
— per rostercd shift 

Adjusted — per rostered shift 

— per fortnight 
— per rostered shift 
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proceedings where that Exhibit was elaborated upon in some 
detail by Mr Beros for the Respondent employer. It is 
relevant, however, to note in heading form those areas where 
change has been agreed. 

1. Provision for part time employees. 
2. Provision for fixed term contracts. 
3. Greater flexibility in the use of casuals. 
4. Rationalisation of notice provisions. 
5. Provisions relating to the abandonment of employment 

and unfair termination. 
6. Equal opportunity as an award provision. 
7. Provisions relating to the resolution of claims and 

disputes underpinned by a commitment to avoid stoppages 
of work. 

8. A commitment to employment security backed up by 
redundancy provisions based upon Termination, Change and 
Redundancy standards. 

9. The provision of work clothing to weekly employees. 
10. The rationalisation of the method of payment of wages 

including: 
(a) provision for weekly payment; 
(b) payment by direct credit transfer; 
(c) the "averaging" of payments received under the 

38 hour week arrangements; and 
11. Adoption of a minimum rates configuration in a 

revised wage structure adopted from the BHP Steel Coated 
Products Division, Steel Market Service Industries Award, 
1990 (Print J 9157). 

12. A revised employee development model. 
13. Provision for "split shift" employees and the 

rejection of the "one in all in" overtime concept. 
14. Provision for an eight hour rest break following 

overtime in lieu of ten hours, subject to agreement between 
the parties. 

15. Revised "call back" provisions. 
16. Revised award allowances. 
17. An increase in the spread of hours and greater 

flexibility in the times during which they may be worked. 
18. Revised shift work loadings. 
19. Increased flexibility in the taking of meal breaks. 
20. Increased flexibility in sick leave and annual leave 

provisions. 
21. Provision for: 

(a) jury service; 
(b) bereavement leave; 
(c) compassionate leave; 
(d) parental leave; and 
(e) leave of absence. 

21. Provisions governing the role of union delegates. 
All of these provisions have been accepted by the 

Australian Industrial Relations Commission in proceedings 
which led to the issuing of the award in that jurisdiction 
reflecting the enterprise agreement developed between BHP 
and the relevant unions for the BHP Steel Market Service 
Industry Division (Print J 5298). In addition, the Commis- 
sion is advised that there are no significant costs arising 
from the agreement and that it is in fact expected to be cost 
negative when taking into account improvements in produc- 
tivity. Both the Applicant union and the Respondent 
employer addressed the Commission on the relevance of the 
wage principles and I am satisfied on the material before me 
that there is nothing, subject to comments made later in 
these Reasons for Decision in relation to the wages clause, 
which provides cause for the Commission to reject any 
element of the package put before it. In particular, I note that 
the parental leave provisions which include provisions for 
paternity and adoption leave, while not being standards of 
the Western Australian Industrial Relations Commission, 

are permissible under the State Wage Principles. There is 
no conflict with the Conditions of Employment Principle in 
that— 

1. There is merit in the proposal having regard for: 
(a) the basis upon which the package has been 

structured and the importance placed by both 
parties in aligning conditions between the 
geographic sectors of the BHP Steel Market 
Service Industries Division; and 

(b) the benefits said by the Respondent employer 
which would be achieved by both the 
enterprise and by employees in terms of a 
stable work force, retention of skills and 
equality of opportunity. 

2. The conditions proposed mirror conditions which 
have been approved by the Full Bench of the 
Australian Industrial Relations Commission under 
principles which have been adopted by the 
Western Australian Industrial Relations Commis- 
sion in Court Session. 

3. In response to a request by the Commission that 
further information be provided on the cost 
impact, the Respondent employer replied in 
writing in the following terms: 

"® Direct cost of parental leave provisions 
No attempt was made to cost the impact of 

consenting to the inclusion of a parental leave 
clause in identical terms to those approved by the 
full bench of the AIRC.* 

In the period since ratification of the inclusion 
of this provision in the award (3/10/90) no male 
employee has sort (sic) parental leave. No requests 
for adoption leave have been forthcoming. 

In consenting to inclusion of the clause the 
Company had regard to the following factors 
which it believes will yield long term benefits to 
the company:— 

• A desire to improve workplace culture and 
set in place an award structure which would 
facilitate the attraction and retention of a 
committed and career oriented workforce. 

• The introduction of parental leave being 
consistent with and supportive of the Com- 
pany's commitment to equal employment 
opportunity and affiimative action (parenting 
no longer automatically the females respon- 
sibility). 

• Parental leave will provide a mechanism to 
retain the services of skilled employees who 
might otherwise withdraw from the 
workforce thereby minimising the cost of 
recruitment and training. 

• Employee development will provide a flexi- 
ble skill base able to support release of 
employees on paternity leave with minimum 
dislocation to operations. 

• FMWU and Angus Nugent & Son Pty Ltd & 
Ors 26/7/90 C 23205 of 88 print J 3396, Full 
Bench AIRC (Cohen J; Moore and Polites 
D.PP Griffin and Turbet CC)" 

(Exhibit 3) 
While it is said that no attempt has been made to cost the 

impact of the parental leave provisions, I accept on the 
information provided that the negligible cost requirement 
under the Conditions of Employment Principle, both directly 
and through flow-on, is satisfied. The award under consider- 
ation is not one which provides a nexus or a lead to others. 
In addition, the very nature of the application, involving as 
it does an enterprise agreement which is before the 
Commission by consent, precludes others from using it as 
a precedent of any influence in other proceedings. 

The adoption in the proposed variations of the wage 
structure and rates from the BHP Steel Coated Products 
Division, Steel Market Service Industries Award, 1990 
(supra) has resulted in increases at some classification levels 
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of up to $2.00 per week, reductions at other classification 
levels and the deletion of the highest level of tradesperson 
classification. Where reductions have occurred the parties 
have agreed to maintain the difference between the existing 
and proposed rates through all purpose over-award pay- 
ments which are to be adjusted in accordance with State 
Wage Case decisions, except when such adjustments are 
specifically precluded (Exhibit A). 

I turn now to deal with the three matters raised by the 
Applicant union as being matters which require determina- 
tion by the Commission. 

1. Subclause (4) Standing Down of Employees, of Clause 
3.—Employment Relationship. 

The claim as proposed in the package agreement placed 
before the Commission reads as follows: 

"(4) Standing Down of Employees 
Notwithstanding anything elsewhere contained 

in this award: 
The employer shall have the right to 

deduct payment for any day or part thereof 
the employee cannot be usefully employed 
because of any industrial action or through 
any breakdown in machinery or any stoppage 
of work or any cause for which the employer 
cannot reasonably be held responsible." 

This contrasts with the existing provisions under 
subclause (9) Standing Down of Workers, of Clause 
6.—Contract of Service of the existing award which 
reads as follows: 

"(9) Standing Down of Workers: 
(a) The employer is entitled to deduct 

payment for any day upon which a 
worker (including an apprentice) cannot 
be usefully employed because of indus- 
trial action by the union party to this 
award, or by any other association or 
union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the worker 
cannot be usefully employed through 
any cause which the employer could not 
reasonably have prevented but only if, 
and to the extent that, the employer and 
the union concerned so agree or, in the 
event of disagreement, the Board of 
Reference so determines. 

(c) Where the stoppage of work has resulted 
from a breakdown of the employer's 
machinery the Board of Reference, in 
determining a dispute under paragraph 
(b) of this subclause, shall have regard 
for the duration of the stoppage and the 
endeavours made by the employer to 
repair the breakdown." 

In Ms Blaskett's submission for the Applicant union 
this raised two significant areas of difference which 
needed to be addressed. The first was that under the 
existing award it was arguable that the employer could 
deduct a full day's pay from an employee even though 
a breakdown may be for less than that time and that in 
those circumstances it would be assumed that the 
employee would cease work for the day from the time 
of the breakdown. On the other hand, the proposed 
award deletes reference to the deduction of pay for 
machinery breakdowns being subject to agreement 
between the union and the employer and, failing 
agreement, determination by a Board of Reference. 
Attention was drawn to provisions contained in the 
Metal Trades (General) Award 1966 (No. 13 of 1965) 
and the Engineering Trades (Government) Award, 
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 
which provided appropriate standards which it was said 
should be applied in respect of the award now under 
consideration. 

According to Ms Blaskett the existing provisions of 
The John Lysaght (Australia) Limited Award (No. 27 
of 1967) should continue to be applied as a minimum 
with the addition of words in paragraph (a) to allow for 
the deduction of wages for part of a day when only a 
part of a day may be lost. Ideally, it was said that the 
relevant provisions of the Metal Trades (General) 
Award 1966 (No. 13 of 1965) should apply. 

2. Paragraph (g) of subclause (2) Annual Leave, of Clause 
6.—Leave/ Absence. 

The proposed subclause before the Commission reads as 
follows: 

"(g) If a public holiday (see subclause (3)—Public 
Holidays of this clause) falls within a period of 
annual leave and is observed on a day that would 
have been an ordinary work day for that employee, 
the period of leave will be extended by the time 
equivalent to the ordinary time the employee 
would have worked if such a day had not been a 
holiday. 

Payment for such an extension of leave will not 
be made where the employee fails without 
reasonable cause to attend to work at the ordinary 
starting time on the working day immediately 
following the last day of the period of annual 
leave. " 

The complaint by Ms Blaskett for the Applicant 
union in relation to this provision was that it contains 
dangerous ambiguities and provides for a double 
penalty against employees. Taking the latter point first, 
Ms Blaskett submitted that it would be unfair to 
penalise an employee for both time not worked due to 
his/her failure to attend work following the period of 
leave and to also deduct a further day's pay for a 
holiday for which there was an entitlement under the 
award. The ambiguity arises, in Ms Blaskett's submis- 
sion, from the fact that the clause does not provide for 
any deduction if the employee does not turn up for work 
at all but on the other hand allows for a deduction if 
the employee is late for as short a time as five minutes 
on the day of his/her return to work following annual 
leave. 

3. Paragraph (d) Holidays—Absence on Working Day 
Before or After of subclause (3) Public Holidays, of Clause 
6.—Leave/Absence. 

This provision as set out in the proposed award reads as 
follows: 

"(d) Holidays—Absence on Working Day Before or 
After 

Where an employee is absent from work on the 
working day before or the working day after a 
public holiday without reasonable excuse or 
without the consent of the employer, the employee 
shall not be entitled to payment for such a 
holiday." 

According to Ms Blaskett, the argument in point 2. 
above in respect of paragraph (g) of subclause (2) of 
Clause 6.—Leave/Absence applies in relation to this 
provision, albeit with less force, and it should be 
excluded from the proposed award. 

Having considered the submissions on behalf of the 
Applicant union in relation to each of the issues in dispute, 
I am not persuaded that the ambiguities or unfairness 
refened to by Ms Blaskett exist sufficiently or at all in a 
context which would cause me to interfere with the package 
which is adopted by the parties in all other respects. I do not 
accept that the wording of Clause 6(2)(g) does not allow for 
deductions to be made if an employee does not turn up for 
work at all in the prescribed circumstances. The package 
contains significant benefits for both the employees and the 
employer which are not found in the common rule awards 
which would normally be looked to for standards which 
apply in the metal industry. This has required concessions 
from both sides as part of the final development of the 
package and it would be wrong having regard for the basis 
upon which the matter has been put to the Commission, to 
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selectively vary the agreement by drawing upon provisions 
applying under other awards which have general applica- 
tion. Further, there is nothing in the award provisions in 
question which would prevent specific matters being raised 
before the Commission in relation to the manner in which 
those provisions were applied. 

For the reasons set out above the application by the 
Applicant union to vary the specific elements of the package 
raised before the Commission as being in dispute is refused. 

There is one further issue upon which it is necessary to 
make comment in approving this application. The issue 
concerns the wage structure contained in Clause 14.—Rates 
of Pay. 

The application before the Commission seeks to imple- 
ment a wage structure which is in identical terms to that 
approved by the Australian Industrial Relations Commission 
in the BMP Steel Coated Products, Steel Market Service 
Industries Award, 1990 (supra). The configuration of the 
wage rates contained in that structure was questioned by the 
Commission as presently constituted and attention was 
drawn to the fact that at the tradesperson level the base rate 
and supplementary payment components of the wage did not 
reflect the bench mark rates established by the Full Bench 
of the Australian Industrial Relations Commission in its 
August 1989 National Wage Case decision (Print H 9100). 
In that matter the Full Bench stated that its decision had to 
be read in conjunction with the August 1988 National Wage 
Case decision and the February 1989 Review decision. It 
also elaborated on what had been said in the February 1989 
Review decision about the requirement to review relation- 
ships between classification rates and supplementary pay- 
ments in minimum rates awards, stating: 

" ...we have decided that the minimum classification 
rate to be established over time for a metal industry 
tradesperson and a building industry tradesperson 
should be $356.30 per week with a $50.70 per week 
supplementary payment. The minimum classification 
rate of $356.30 per week would reflect the final effect 
of the structural efficiency adjustment determined by 
this decision. 

Minimum classification rates and supplementary 
payments for other classifications throughout awards 
should be set in individual cases in relation to these 
rates on the basis of relative skill, responsibility and the 
conditions under which the particular work is normally 
performed. 

The Commission will only approve relativities in a 
particular award when satisfied that they are consistent 
with the rates and relativities fixed for comparable 
classifications in other awards. Before that requirement 
can be satisfied clear definitions will have to be 
established." 

(supra at page 12) 
And: 

" where the existing minimum classification rate in 
an award exceeds the minimum rate for that classifica- 
tion assessed in accordance with this decision, the 
excess amount is to be prescribed in a separate clause: 
that amount will not be subject to adjustment." 

(supra at page 14) 
In response to the questioning the Commission was 

provided with the following written explanation which 
formed part of Exhibit 3. 

"® History of the establishment of minimum rates in 
the BHP Steel Coated Products Division Steel 
Market Service Industries Award 

The minimum rates for John Lysaght (Australia) Ltd 
Service Centres (trading as Lysaght Building Industries 
and Sheet and Coil Products), were set by Commission 
Brown (ACAC—4.12.80 C. No. 3964 of 1978(2)), after 
review and establishment of their proper work value 
relativity with other classifications contained in the 
Metal Industry Award. 

The proposed rates of pay for the various Employee 
Development levels were examined and approved 
(3.10.90, C. No. 20435 of 1990), as appropriate under 
the terms of the AIRC's February 1989 National Wage 
Case Principles having regard to:— 

• Examination of the net effect of structural effi- 
ciency and work value changes upon the pre- 
existing established relativities with the Metal 
Industry Award. 

The internal relativities so established as a result of 
this exercise were:— 

SMSIA Tradesmen 3 110% 
SMSIA Tradesmen 2 105% 
SMSIA Tradesmen 1 100% 

Operator 1 102% 
Operator 2 98.77% 
Operator 3 95.07% 
Operator 4 91.47% 
Operator 5 85.72% 

Probation 82.29% 

At page 7 of its February 1989 Review the AIRC 
noted "that minimum rates awards will be reviewed to 
ensure that classification rates and supplementary 
payments in an award bear a proper relationship to 
classification rates and supplementary payments in 
other minimum rates awards". 

At page 19 of its National Wage Case October 1991 
decision the AIRC states in respect to work value 
changes that:— 

" NATIONAL WAGE CASE OCTOBER 1991 

(e) Where a significant net alteration to work 
value has been established in accordance 
with this principle, an assessment will have 
to be made as to how that alteration should 
be measured in money terms. Such assess- 
ment should normally be based on the 
previous work requirements, the wage pre- 
ciously fixed for the work and the nature and 
extent of the change in work. However, the 
Commission will also take account of the 
relativities and the integrity of the internal 
award classification structures and the exter- 
nal classifications to which that stracture is 
related. 

(g) The Commission should guard against con- 
trived classifications and over classification 
of jobs." 

Having regard to these principles, the identical 
nature of the employee development classification 
structure proposed for Myaree and the like restructured 
award provisions proposed, the appropriate external 
classifications to which Myaree classifications must 
bear a proper relationship are those contained in the 
BHP Steel Coated Products Division Steel Market 
Service Industries Award. 

Internal Proposed External 
Relativity Myaree Relativity 

with SMSIA Classifi- with SMSIA 
Tradesmen cation Tradesmen 

110% Tradesmen 3 110% 
105% 2 105% 
100% 1 100% 
102% Operators 102% 
98.77% 4 98.77% 
95.07% 3 95.07% 
91.47% 2 91.47% 
85.72% 1 85.72% 
82.29% Probation 82.29% 

SMSIA 
Classification 

Tradesman 3 
o 

Operator 1 
2 
3 
4 
5 

Probation 
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External Proposed External 
SMSIA Relativity Myaree Relativity 

Classification with Metal Classifi- with Metal 
Tradesmen cation Tradesmen 

WA WA 

Tradesman 3 109.16% Tradesmen 3 109.16% 
2 104.19% 2 104.19% 
I 99.23% 1 99.23% 

Operator 1 101.22% Operator 5 101.22% 2 98.01% 4 98.01% 
3 94.34% 3 94.34% 
4 90.77% 2 90.77% 
5 85.06% 1 85.06% 

Probation 81.66% Probation 81.66% 

Currently (post the April 1991 National Wage Case 
decision—Print J 7400) the rates of pay for a base level 
tradesperson under the BHP Steel Coated Products Division, 
Steel Market Services Industries Award, 1990 (Print J 9157) 
are as follows: 

Supple- 
Base mentary Award 
Rate Payment Rate 

Tradesperson 3 (100%) $383.90 $30.10 $414.00 
Other rates are fixed above and below that point in 

accordance with the relativities set out in the table in the 
above extract from Exhibit 3 under the heading of Internal 
Relativity With SMSIA Tradesman. 

If the rates set out above were to comply with the 
requirements of the National and State Wage Case decisions 
in respect of minimum rates, however, the following 
configurations should apply: 

Supple- 
Base mentary Award 
Rate Payment Rate 

Tradesperson 3 (100%) $365.20 $48.80 $414.00 
This compares with the bench mark rates (as established 

by the August 1989 National Wage Case Decision (supra) 
and amended by subsequent National Wage Case Decisions) 
of: 

Supple- 
Base mentary Award 
Rate Payment Rate 

Tradesperson 100% $365.20 $52.00 $417.20 
On this comparison there are available through the 

Minimum Rates Adjustment Principle increases to the 
proposed wage rates to make up the difference between 
$414.00 and $417.20. (See Appendix A to the January 1990 
State Wage Case decision [72 WAIG 191 at 204]). Such 
adjustments would, of course, be absorbed into any existing 
over-award payments. 

Internal relativities established through the work value 
review before the Australian Industrial Relations Commis- 
sion described in the explanation submitted as part of 
Exhibit 3 could continue to apply so long as the test of 
consistency with relativities for comparable classifications 
in other awards is satisfied. 

The dilemma for the Commission in these proceedings is 
whether to follow the course described above or to do as 
both parties strongly urge and accept the package as it has 
been submitted to the Commission. To refuse the parties' 
request would, in their submission, confuse and frustrate the 
objectives sought through the approach taken by them to 
introduce structural efficiency measures which they wish to 
apply on a common basis in enterprises within the BHP 
Steel Coated Products Division which are distinguished only 
on geographical location. 

On balance I have decided that it would be in the best 
interests of the parties to accept the package as presented to 
the Commission but with an important proviso. The proviso 
is that the parties examine what has been said about the 
minimum rates configuration in the award in conjunction 
with their Federal counterparts and report back to this 
Commission by 1 September 1992 as to what steps are to 
be taken to ensure compliance with the requirements of the 
relevant provisions of the National and State Wage Case 
decisions. 

Minutes of Proposed Order to have effect from the agreed 
operative date of the beginning of the first pay period 
commencing on or after the 16th day of December 1991 will 
issue to reflect these Reasons for Decision. 

Appearances: Ms D. Blaskett appeared on behalf of the 
Applicant 

Mr M. Beros appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

John Lysaght (Australia) Limited. 
No. 1337(B) of 1991. 

The John Lysaght (Australia) Limited Award 
No. 27 of 1967. 

COMMISSIONER R.N. GEORGE. 
12 June 1992. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—June 1991 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That The John Lysaght (Australia) Limited Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 16th day of December 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement. Delete this clause and insert 

in lieu thereof the following: 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Employment Relationship 

3(1). Contract of Employment 
3(2). Termination of Employment 
3(3). General 
3(4). Standing Down of Employees 
3(5). Procedure for Resolving Claims, Issues and 

Disputes 
3(6). Apprenticeship 
3(7). Redundancy 
3(8). Introduction of Change 
3(9). Miscellaneous: 

3(9)(a). Accommodation and Conveniences 
3(9)(b). Clothing, Equipment and Tools 
3(9)(c). Guarding of Machinery etc. Application of 

State Laws 
3(9)(d). Ventilation 
3(9)(e). Notice Board 

8(4). Definitions 
4. Wages/Payments 

4(1). Payment of Wages 
4(2). Rates of Pay/Employee Development 
4(3). Overtime 
4(4). Rest Period After Overtime 
4(5). Call Back 
4(6). Saturday Work 
4(7). Standing By 
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4(8). Allowances/Special Rates 
4(9). Payment for Public Holidays and Sundays 

4(10). Travelling and Board 
4(11). No Extra Claims 

5(3). Shift Work/Allowances 
6(2)(j). Loading on Annual Leave 

5. Hours 
5(1). Day Employees 
5(2). Ordinary Hours 
5(3). Shift Work/Allowances 
5(4). Breaks 

6. Leave/Absence 
6(1). Sick Leave 
6(2). Annual Leave 

6(2)(j). Loading on Annual Leave 
6(3). Public Holidays 
6(4). Jury Service 
6(5). Bereavement Leave 
6(6). Compassionate Leave 
6(7). Parental Leave 
6(8). Leave of Absence 

7. Union 
7(1). Delegates 
7(2). Right of Entry of Union Officials 

8. Administration 
8(1). Incidence of Award 
8(2). Date and Period of Operation 
8(3). Time and Wages Book 
8(4). Definitions 

9. Liberty to Apply 
Appendix 1—Sheet and Coil Products 
Appendix 2—Lysaght Building Industries 
Appendix 3—Enabling Knowledge 
Appendix 4—Sheet and Coil Job Skills 
Appendix 5—Lysaght Building Industries Job 

Skills 
Appendix 6—Parental Leave 
Appendix 7—Rates of Pay 
Appendix 8—Suspension Clause 
Schedule of Respondent 

2. Clause 2A.—State Wage Principles—June 1991. 
Delete this clause and insert in lieu thereof the following: 

3.—Employment Relationship. 
(1) Contract of Employment 

(a) Weekly Employee 
Any employee not specifically engaged as a 

casual employee will be deemed to be employed 
by the week. 

(b) Part Time Employee 
Engaged by the week to work a constant 

number of hours of up to and including 30 hours 
a week. Part time employees receive all entitle- 
ments under the award on a pro-rata basis. 

(c) Fixed Term 
(i) A fixed term employee is employed by the 

week for a specific period of time or for a 
specific task or tasks. 

(ii) Fixed term employees will be for a period of 
no longer than three months. 

(iii) Fixed term employees will have continuity of 
employment from the date on which the fixed 
term began. 

(d) Casual 
(i) The use of casuals will be minimised. An 

employee may be employed on a casual basis 
for no longer than three months. If there is 
a continuing need to retain the employee, 
employment will preferably be on a weekly 
basis. Where this is not appropriate, employ- 
ment may be on a fixed term basis for no 
longer than three months. 

(ii) Casual employees will be paid a loading of 
20% of the award rate for a probation 
employee. 

(2) Termination of Employment 
(a) By the Employer 

(i) The following notice will be given: 
Period of Continuous Service Notice 
1 year or less 1 week 
1 year and up to completion 
of 3 years 2 weeks 
3 years and up to completion 
of 5 years 3 weeks 
5 years and over 4 weeks 

(ii) In addition to the above, employees over 45 
years of age at the time of the giving of notice 
with not less than two years continuous 
service, will be entitled to an additional 
week's notice. 

(iii) Payment may be made in lieu of notice at the 
employee's rate of pay. 

(iv) Notice will not be required in the case of 
summary dismissal. 

(v) Summary Dismissal 
The Company has the right to dismiss any 

employee without notice for misconduct that 
justifies instant dismissal. Grounds for in- 
stant dismissal may include fighting, theft, 
malingering and neglect of duty. In such 
cases wages will only be paid up to the time 
of dismissal. Where an instant dismissal is 
challenged, subclause (5)—Procedure for 
Resolving Claims, Issues and Disputes of 
this clause will be followed. 

(b) By the Employee 
(i) An employee will give one week's notice. If 

an employee fails to give notice, the em- 
ployer will have the right to withhold moneys 
due to the employee, with a maximum 
amount equal to the week's notice. 

(ii) Abandonment of Employment 
The absence of an employee from work for 

a continuous period exceeding three working 
days without the consent of the employer and 
without notification to the employer shall be 
prima facie evidence that the employee has 
abandoned employment. 

Provided that if within a period of 14 days 
from the last attendance at work or the date 
of the last absence in respect of which 
notification has been given or consent has 
been granted an employee has not established 
to the satisfaction of the employer that the 
employee was absent for reasonable cause, 
the employee shall be deemed to have 
abandoned employment. 

Termination of employment by abandon- 
ment in accordance with this subclause shall 
operate as from the date of the last attendance 
at work or the last days absence in respect of 
which consent was granted or the date of the 
last absence in respect of which notification 
was given to the employer, whichever is the 
later. 

(3) General 
(a) Unfair Dismissal 

(i) Termination of employment by the employer 
shall not be harsh, unjust or unreasonable. 

(ii) Except where instant dismissal is appropri- 
ate, no employee will be terminated for 
reasons related to his or her behaviour unless 
the employee has been given an opportunity 
to correct the behaviour. This will be by a 
warning procedure agreed to at each site and 
should be based on a three warning system. 

(iii) For the purposes of this clause termination of 
employment shall include terminations with 
or without notice. 

(iv) Without limiting the above, except where a 
distinction, exclusion or preference is based 
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on the inherent requirements of a particular 
position, termination on the grounds of race, 
colour, sex, marital status, family responsi- 
bilities, pregnancy, religion, political opin- 
ion, national extraction and social origin 
shall constitute a harsh, unjust or unreasona- 
ble termination of employment. 

(b) Statement of Employment 
The employer shall, upon receipt of a request 

from an employee whose employment has been 
terminated, provide to the employee written 
statements specifying the period of employment 
and the classification of, or the type or work 
performed by the employee. 

(c) Time Off During Notice Period 
Where an employer has given notice of termina- 

tion to an employee, that employee shall be 
allowed up to one day's time off without loss of 
pay for the purpose of seeking other employment. 
The time off shall be taken at times that are 
convenient to the employee after consultation with 
the employer. 

(4) Standing Down of Employees 
Notwithstanding anything elsewhere contained in this 

award: 
The employer shall have the right to deduct payment for 

any day or part thereof the employee cannot be usefully 
employed because of any industrial action or through any 
breakdown in machinery or any stoppage of work or any 
cause for which the employer cannot reasonably be held 
responsible. 

(5) Procedure for Resolving Claims, Issues and Disputes 
This procedure aims to promote the resolution of disputes 

by measures based on consultation, co-operation and 
discussion, and to avoid interruption to the performance of 
work and the consequential loss of production and wages. 

(a) The matter is to be discussed between the 
employee(s) concerned and the immediate super- 
visor. The employee(s) may invite a delegate to 
attend. 

If unresolved 
(b) The delegate and the employee(s) are to discuss 

the matter with the immediate supervisor. 
If unresolved 

(c) They are to raise the matter with the site manager. 
If unresolved 

(d) Manager to arrange for the matter to be discussed 
between union organiser and the industrial rela- 
tions department. 

If unresolved 
(e) If still unresolved and the employee(s) wish to 

pursue it further, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion. 

In order to allow for the peaceful resolution of grievances, 
the parties shall be committed to avoid stoppages of work. 

(6) Apprenticeship 
Provisions governing the Industrial and Commercial 

Training Act 1975/85 shall apply to apprentices. 
(7) Redundancy 

(a) Employment Security 
(i) The Company is committed to maximise 

security of employment as the outcome of 
joint commitment by the Company and the 
employees to maintain and improve business 
competitiveness. This can best be achieved 
by employees actively co-operating with and 
supporting change. 

It is accepted that neither commitment can 
be sustained unilaterally. 

(ii) The Company will only compulsorily re- 
trench employees in circumstances of major 
economic downturn in the Company's busi- 
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ness level, or where employment security 
cannot be provided such as the result of 
closure of part or whole of a plant and 
alternative suitable jobs are not available. 
Employees will not be compulsorily re- 
trenched as a result of technological or work 
practice change. 

(iii) The Company will provide opportunities for 
training for all full time employees within the 
framework of the employee development 
model. In times of downturn, opportunities 
for training may be reduced to maximise 
employment security, but only following 
discussions with the relevant union(s). 

(iv) Employment security must not be assumed 
to be condonation of poor performance or 
inflexibility. 

(b) Discussion Before Termination (Redundancy) 
(i) Where retrenchments do become necessary, 

the Company will hold discussions with 
employees directly affected and their 
union(s) as soon as practicable after the 
decision has been made. 

(ii) Seniority will not be the sole criteria for 
selection of redundant employees. The par- 
ties will discuss appropriate selection criteria 
as part of the discussions before termination. 

(c) Severance Pay 
In addition to the period of notice prescribed for 

ordinary termination in paragraph (a) of subclause 
(2)—Termination of Employment of this clause, 
and subject to further order of the Commission, an 
employee who is to be retrenched will be entitled 
to the following amount of severance pay in 
respect of a continuous period of service: 
Period of Continuous Service Severance 

Pay 
1 year or less Nil 
1 year and up to completion of 4 weeks pay 

2 years 
2 years and up to completion of 6 weeks pay 

3 years 
3 years and up to completion 7 weeks pay 

4 years 
4 years and over 8 weeks pay 

"Weeks pay" means the ordinary time rate of 
pay for the employee concerned. 

Provided that severance payments will not 
exceed the amount the employee would have 
earned if employment had proceeded to the 
employee's normal retirement date. 

(d) Employee Leaving During Notice 
An employee whose employment is terminated 

pursuant to paragraph (b) of subclause (7)— 
Redundancy of this clause may terminate employ- 
ment during the period of notice and will still be 
entitled to the same benefits and payments under 
this subclause as though employment had contin- 
ued till the expiry of the notice. Provided that in 
such circumstances the employee will not be 
entitled to payment in lieu of notice. 

(e) Alternative Employment 
The Company, in a particular redundancy case, 

may make application to the Western Australian 
Industrial Relations Commission to have its 
general severance pay prescription varied if it 
obtains acceptable alternative employment for an 
employee. 

(f) Time Off During Notice Period 
(i) During any period of notice of termination 

given under subclause (2)—Termination of 
Employment of this clause, an employee will 
be allowed up to one day's time off without 
loss of pay during each week of notice for the 
purpose of seeking other employment. 
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72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1601 

(ii) If the employee has been allowed paid leave 
for more than one day during the notice 
period for the purpose of seeking other 
employment the employee will if requested, 
be required to produce proof of attendance at 
an interview or payment will not be made for 
the time absent. 

(g) Notice to Commonwealth Employment Service 
Where a decision has been made to retrench 

employees the Company will notify the Common- 
wealth Employment Service as soon as practica- 
ble, giving relevant information including the 
number of employees likely to be affected and the 
period over which the terminations are intended 
to be carried out. 

(h) Transmission of Business 
Where a business is transmitted from an 

employer (in this subclause called "the transmit- 
tor") to another employer (in this subclause called 
"the transmittee") and an employee who at the 
time of such transmission was an employee of the 
transmitter in that business becomes an employee 
of the transmittee; 

(i) the continuity of the employment of the 
employee will be deemed not to have been 
broken by reason of such transmission; and 

(ii) the period of employment which the em- 
ployee has had with the transmitter will be 
deemed to be service of the employee with 
the transmittee. 

(i) Employees Exempted 
This subclause will not apply where employ- 

ment is terminated as a consequence of conduct 
that justifies instant dismissal; or in the case of 
casual employees, apprentices, or employees 
engaged for a specific period of time or for a 
specified task or tasks. 

(8) Introduction of Change 
(a) Company's Duty to Notify 

Where the Company has made a definite 
decision to introduce major changes in production, 
program, organisation, structure or technology 
that are likely to have significant effects on 
employees, it will notify the employees who may 
be affected by the proposed changes and their 
union or unions. 

(b) Company's Duty to Discuss Change 
As soon as practicable after the decision has 

been made to make the changes referred to in 
paragraph (a) of this subclause, the Company will 
discuss the proposal with the employees affected 
and their union(s). Such discussion should include 
all relevant information about the changes and the 
expected effects of the changes but the Company 
will not be required to disclose information where 
such disclosures would not be in its interests. 

(9) Miscellaneous 
(a) Accommodation and Conveniences 

The provisions of the Occupational Health, 
Safety and Welfare Regulations 1988 shall apply. 

(b) Clothing, Equipment and Tools 
(i) Damage to Clothing, Spectacles Hearing 

Aids and Tools 
Compensation to the extent of the damage 

sustained shall be made where clothing, 
spectacles, hearing aids or tools are damaged 
or destroyed in the course of work and proof 
of this is given to the Company. Provided 
that the employer's liability in respect of 
tools shall be limited to such tools of trade 
as are ordinarily required for the performance 
of the employee's duties. Provided further, 
that this paragraph shall not apply when an 
employee is entitled to Workers' Compensa- 
tion in respect of the damage. 

(ii) Safety Equipment 
Employees will be issued with safety 

equipment appropriate to the task. Employ- 
ees will wear and properly care for all safety 
equipment issued to them. 

(iii) Clothing 
Clothing will be issued to employees 

employed by the week, other than fixed term 
employees, on a needs basis, with employees 
tendering the old article in exchange for the 
new. Employees will wear and properly care 
for such clothing. New starters will initially 
be provided with: 

2 overalls, or 
2 shirts 
2 trousers, or 
1 set of overalls and 1 set of shirt/ 
trousers, and 
1 pair of safety footwear, and 
1 jacket or jumper (upon request at the 
successful completion of the probation 
period). 

These items will be replaced on a needs 
basis only. 

If an employee leaves or is terminated, 
other than by retrenchment, during the 
probation period, a reimbursement of 50% of 
the cost of the clothing issued will be made 
to the Company, such reimbursement may be 
withheld from moneys otherwise owed to the 
employee. 

(iv) Case Hardened Prescription Lenses 
The Company will pay to have prescrip- 

tion lenses case hardened where it requires 
such case hardening. 

(c) Guarding of Machinery etc. Application of State 
Laws 

The Company will comply with all relevant 
requirements of the Occupational Health, Safety 
and Welfare Regulations 1988 relating to the 
guarding of machinery and the installation and 
maintenance of dust extracting appliances. 

(d) Ventilation 
While any work is being carried on in a 

confined or enclosed space procedures as laid 
down in the Occupational Health, Safety and 
Welfare Regulations 1988, will be followed. 

(e) Notice Board 
The employer will permit a notice board of 

reasonable dimensions to be erected in a promi- 
nent position in the plant or in separate buildings 
in each plant so that it will be reasonably 
accessible to all employees working under the 
award. Accredited union representatives shall be 
permitted to put on the notice board or boards 
union notices signed or countersigned by the 
representative posting them. Any notice posted on 
such board not so signed or countersigned may be 
removed by an accredited union representative or 
by the employer. 

3. Clause 3.—Area and Scope. Delete this clause and 
insert in lieu thereof the following: 

4.—Wages/Payments. 
(1) Payment of Wages 

(a) Employees will be paid on a weekly basis. 
(b) Wages will be paid by direct transfer into an 

employee's bank (or other recognised financial 
institution) account. 

(c) Except for unpaid absences, or overtime, an 
employee employed by the week, or on a fixed 
term basis, will receive 38 hours pay at the 
relevant rate (adjusted for shift allowances) per 
week. 
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(d) In the case of part time employees, the above rate 
will be paid on a pro rata basis to account for 
hours worked. 

(e) A casual employee will receive a loading of 20% 
on the award rate of pay for a probation employee. 

(f) Extra rates in this award except rates prescribed 
in paragraphs (b) and (c) of subclause (9)— 
Payment for Public Holidays and Sundays of this 
clause, and subclause (3)—Public Holidays of 
Clause 6.—Leave/Absence of this award as to 
work on public holidays are not cumulative so as 
to exceed the maximum of double the ordinary 
rates. 

(2) Rates of Pay/Employee Development 
(a) Rates of Pay 

The rates will be: 
(i) Non Tradesperson Base 

$ 
Level 5 384.70 
Level 4 373.60 
Level 3 363.50 
Level 2 354.40 
Level 1 334.80 
Probation 322.50 

(ii) Tradesperson Base 

Tradesperson 1 422.30 
Tradesperson 2 403.00 
Tradesperson 3 383.90 

(b) Supplementary Payments 
In addition to the rates payable under the 

provisions of paragraph (a) of this subclause, an 
employee will be paid the supplementary payment 
prescribed: 

(i) Non Tradesperson Supple- 
mentary 
Payment 
Per Week 

Level 5 
Level 4 
Level 3 
Level 2 
Level 1 
Probation 

(ii) Tradesperson 

37.60 
35.30 
30.10 
24.30 
20.10 
18.20 

Supple- 
mentary 
Payment 
Per Week 

Tradesperson 1 33.10 
Tradesperson 2 31.70 
Tradesperson 3 30.10 

(c) Employee Development 
(i) Employee Development models detail the 

skill and knowledge modules in which 
accreditation is required for progression 
through classification levels. Appropriate 
models are in Appendices 1—Sheet and Coil 
Products, 2—Lysaght Building Industries, 
3—Enabling Knowledge, 4—Sheet and Coil 
Job Skills and 5—Lysaght Building Indus- 
tries Job Skills of this award. 

(ii) Subject to subparagraph (x) of this para- 
graph, new starters will, as part of their 
probation, be required to gain accreditation 
in each module detailed in Level 1 of the 
appropriate model. Should they fail any 
module or not complete Level 1 within not 
more than six months of their start date, they 
will be deemed to have failed their probation 
and employment will be terminated with one 
week's notice or payment in lieu thereof. 

(iii) Progress through subsequent levels of the 
model requires an employee to gain accredi- 

tation in all modules necessary for reclassifi- 
cation. 

(iv) Progression beyond Level 1 is at the em- 
ployee's discretion. Opportunity for training 
will be made available over time to all 
employees wishing to progress through the 
model subject to subparagraph (iii) of para- 
graph (a) of subclause (7)—Redundancy of 
Clause 3.—Employment Relationship of this 
award. 

(v) Only on successful completion of all neces- 
sary modules within a level will an employee 
be reclassified and entitled to the rate of pay 
for such level, this rate will continue to apply 
regardless of work being performed until 
successful completion of the next level. 

(vi) Employees will be required to consistently 
demonstrate and apply on an ongoing basis 
all skills for which they have gained accredi- 
tation and to train others in any such skill as 
required. 

(vii) A system of job rotation will apply at each 
site to enable employees to gain and retain 
skills. 

(viii) Employees employed at the time of making 
this award will retain their present classifica- 
tion and rate of pay in accordance with 
Appendix 7—Rates of Pay of this award but 
will remain outside the model until gaining 
accreditation in all modules needed to justify 
entry at a level equal to or higher than their 
existing rate of pay. 

(ix) To gain accreditation in a module, candidates 
must satisfy the accreditation committee as 
to their competency. Criteria for determina- 
tion of competency may involve any combi- 
nation of written and/or oral test, demonstra- 
tion, performance or project as established 
for such module. 

(x) Where a disagreement arises as to access to 
training and/or failure to gain accreditation, 
the matter will be reviewed and determined 
by a site review committee. 

(xi) Where training (within the employee devel- 
opment model) is undertaken during ordinary 
hours the employee concerned will not suffer 
any loss of pay. 

(xii) Where training (within the employee devel- 
opment model) is undertaken outside ordi- 
nary hours, single time payment of award 
rate plus over award rate will apply for time 
spent in tuition or examination. 

(xiii) Employees will be reimbursed any compul- 
sory fees on successful completion of a 
subject or unit. 

The parties acknowledge the need for and 
benefits of increased enterprise relevant training 
to provide employees with more rewarding and 
fulfilling jobs and improve work flexibilities and 
productivity. 

The parties also recognise the breadth and 
complexity of the undertaking will take time to 
develop and fully implement. 

(3) Overtime 
(a) For all work done outside ordinary houis, employ- 

ees will be paid at the rate of time and a half for 
the first two hours and double thereafter. 

(b) Continuous shift employees and split shift em- 
ployees will receive double time for all overtime. 

(c) In computing overtime, each day's work will 
stand alone. 

(d) The employer may require any employee to work 
reasonable overtime at overtime rates and such 
employee will work overtime in accordance with 
such requirement. 
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(e) Assignment of overtime will be based on specific 
work requirements and the practice of 'one in, all 
in' overtime will not apply. 

(f) Part time employees who work in excess of the 
hours fixed under the contract of employment, 
will be paid overtime in accordance with this 
subclause. 

(4) Rest Period After Overtime 
(a) Subject to paragraphs (b) and (c) of this subclause 

employees will be entitled to ten consecutive 
hours off duty between the end of one ordinary 
shift and the beginning of the next ordinary shift. 

(b) With agreement between management and rele- 
vant employees an eight hour rest period may be 
given/taken. 

(c) Where an eight hour rest period is given/taken, the 
first two hours of the following ordinary shift will 
be paid at the rate of double time. 

(d) In the event that the break is less than eight hours 
an employee will receive double time till relieved 
from duty. 

(5) Call Back 
(a) An employee recalled to work overtime after 

leaving the employer's business premises 
(whether notified before or after leaving the 
premises) shall be paid for a minimum of four 
hours' work or where the employee has been paid 
for standing by in accordance with subclause 
(2)—Rates of Pay/Employee Development of this 
clause shall be paid for a minimum of three hours' 
work at the appropriate rate for each time so 
recalled; provided that, except in the case of 
unforeseen circumstances arising, the employee 
shall not be required to work the full three or four 
hours as the case may be if the job the employee 
was recalled to perform is completed within a 
shorter period. This subclause shall not apply in 
cases where it is customary for an employee to 
return to the employer's premises to perform a 
specific job outside that employee's ordinary 
working hours, or where the overtime is continu- 
ous (subject to a reasonable meal break) with the 
completion or commencement of ordinary work 
time. 

(b) Overtime worked in the circumstances specified 
in this subclause shall not be regarded as overtime 
for the puipose of subclause (4)—Rest Period 
After Overtime of this clause when the actual time 
worked is less than three hours on such recall or 
on each of such recalls. 

(6) Saturday Work 
A day employee required to work overtime on a Saturday 

shall be afforded at least four hours' work or paid for four 
hours at the appropriate rate except where such overtime is 
continuous with overtime commenced on the day previous. 

(7) Standing By 
An employee required to hold him/herself in readiness to 

work after ordinary hours shall, until released be paid 
standing by time at ordinary rates from the time which the 
employee is so to hold him/herself in readiness. 

(8) Allowances/Special Rates 
(a) Tool Allowance 

(i) Tradespersons shall be paid an allowance of 
$9.20 per week for supplying and maintain- 
ing tools ordinarily required in the perform- 
ance of their work as tradespersons. 

This allowance shall apply to apprentices 
on the same percentage basis as set out in 
subclause (6)—Apprenticeship of Clause 
3.—Employment Relationship of this award. 

This allowance shall apply for all purposes 
of the award. 

(ii) Where it was the practice as at 5 November 
1979 for the employer to provide all tools 
ordinarily required by a tradesperson or 

apprentice in the performance of work, the 
employer may continue that practice and in 
that event the allowance prescribed in sub- 
paragraph (i) hereof shall not apply, 

(iii) Notwithstanding subparagraphs (i) and (ii) 
hereof, an employer shall provide for the use 
of tradespersons or apprentices all necessary 
power tools, special purpose tools and preci- 
sion measuring instruments. Tradespersons 
or apprentices shall replace or pay for any 
tools supplied by the employer if lost through 
their negligence. 

(b) Confined Spaces 
Employees working in confined spaces (as 

defined) will be paid an additional 42 cents per 
hour. 

(c) Dirty Work 
Employees working in a job that is of an 

unusually dirty or of an offensive nature will 
receive an additional 32 cents per hour extra. 

(d) Wet Places 
An employee whose clothing or boots become 

saturated because of the working place whether by 
water, oil or otherwise shall be paid 32 cents per 
hour extra. Provided that this extra rate shall not 
be payable to an employee who is provided by the 
employer with suitable and effective protective 
clothing and/or footwear. Any employee who 
becomes entitled to this extra rate shall be paid the 
extra rate for such part of the day or shift which 
involves working in wet clothes or boots. 

(e) Motor Allowance 
An employee who by agreement with the 

employer uses his or her own motor vehicle on the 
employers business shall be paid an allowance of 
42 cents per kilometre travel. 

(f) First Aid 
An employee who has been trained to render 

first aid and who is the current holder of 
appropriate first aid qualifications, such as a 
certificate from the St John Ambulance Associa- 
tion or similar body, will be paid a weekly 
allowance of $10.25 if such employee is appointed 
by the employer to perform first aid duty. 

(g) Rates Not Subject to Penalty Additions 
The above special rates shall be paid irrespec- 

tive of the times at which the work is performed 
and shall not be subject to any premium or penalty 
conditions. 

(9) Payment for Public Holidays and Sundays 
(a) Payment for Work on Public Holidays 

An employee not engaged on continuous work 
shall be paid at the rate of double time and a half 
for work done on public holidays, such double 
time and a half to continue until the employee is 
relieved from duty. 

(b) Payment for Work on Sundays 
An employee not engaged on continuous work 

shall be paid at the rate of double time for work 
done on Sundays, such double time to continue 
until the employee is relieved from duty. 

(c) Minimum Payment—Holidays and Sundays 
Employees, other than on shift, required to 

work on Sundays or Public Holidays will be paid 
a minimum of three hours work. 

(10) Travelling and Board 
(a) Excess Travelling and Fares 

(i) An employee who on any day from day to 
day is required to work at a job away from 
the employee's accustomed workshop or 
depot shall at the direction of the employer 
present for work at such job at the usual 
starting time; but for all time reasonably 
spent in reaching and returning from such job 
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(in excess of the time normally spent in 
travelling from home to such workshop or 
depot and returning) the employee shall be 
paid travelling time, and also any fares 
reasonably incurred in excess of those nor- 
mally incurred in travelling between home 
and such workshop or depot. 

(ii) An employee who with the employer's 
approval uses his/her own means of transport 
for travelling to and from outside jobs shall 
be paid the amount of excess fares which the 
employee would have incurred in using 
public transport unless there is an arrange- 
ment with the employer for a regular allow- 
ance. 

(b) Change of Residence 
An employee: 

(i) engaged in one locality to work in another; 
or 

(ii) sent, other than at the employee's own 
request, from his/her usual locality to another 
for employment which can reasonably be 
regarded as permanent; 

involving a change of residence shall be paid 
travelling time whilst necessarily travelling be- 
tween such localities and expenses for a period not 
exceeding three months or in cases where the 
employee is in the process of buying a place of 
residence in the new locality for a period of not 
exceeding six months. Provided that such ex- 
penses shall cease after the employee has taken 
permanent residence or abode at the new location. 

(c) Distant Work 
An employee sent from his/her usual locality to 

another (in circumstances other than those pre- 
scribed in paragraph (b)—Change of Residence 
hereof) and required to remain away from the 
usual place of abode shall be paid travelling time 
whilst necessarily travelling between such locali- 
ties, and expenses whilst so absent from the usual 
locality. 

(d) Payment for Travelling 
(i) The rate of pay for travelling time shall be 

ordinary rates, except on Sundays and holi- 
days when it shall be time and a half. 

(ii) The maximum travelling time to be paid for 
shall be 12 hours out of every 24 hours, or 
when sleeping berth is provided by the 
employer for all-night travel, eight hours out 
of every 24. 

(e) Definition of Expenses 
"Expenses" for the purpose of this clause 

means: 
(i) All fares reasonably incurred. The fares 

allowed shall be for rail travel, second class 
except where all-night travelling is involved 
when they shall be first class, with sleeping 
berth where available. 

(ii) A reasonable allowance to cover the cost 
incurred for boarding and lodging. 

(iii) Other reasonable expenses incurred. 
(f) Engagement of Labour 

Until further order an employer shall be free to 
engage labour on the site of a job earned on away 
from the workshop, without payment for any 
travelling time or fares, unless such employee is 
sent from the workshop. 

Provided that if an employee engaged for the 
erection of a job had previously been engaged by 
the same employer in the fabrication of the job in 
a workshop the employee shall be paid fares in 
excess of those incurred in travelling to and from 
the workshop. 

(11) No Extra Claims 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

4. Clause 4.—Term. Delete this clause and insert in lieu 
thereof the following: 

5.—Hours. 
(1) Day Employees 

(a) Ordinary hours of work for day employees will be 
worked continuously, except for meal breaks 
within an agreed spread of hours. 

(b) The spread of hours will be 14 hours to be worked 
between the hours of 5.00am and 7.00pm inclu- 
sive. Provided that the spread may be altered by 
agreement between management and the majority 
of the employees at each site/unit. 

(c) In cases where no agreement can be reached 
in-plant at the first instance the provisions of 
subclause (5)—Procedure for Resolving Claims, 
Issues and Disputes of Clause 3.—Employment 
Relationship of this award shall be utilised. 

(2) Ordinary Hours 
(a) Ordinary hours will be an average of 38 per week. 
(b) Organisation of ordinary hours will be determined 

mutually between management and the majority 
of employees at each site or department, having 
regard to the mutual needs of the business and its 
employees. 

(c) Any hours worked outside the agreed ordinary 
hours will be treated as overtime. 

(d) Except for continuous shift work or the "split shift 
system" (in which Saturday will be a normal day) 
ordinary hours may be worked on any or all of the 
days of the week, Monday to Friday. 

(3) Shift Work/Allowances 
(a) Definitions 

(i) A shift employee, other than a permanent 
night shift employee, is an employee whose 
oidinary hours are either partially or wholly 
outside the agreed spread of hours. 

(ii) A permanent night shift is one which does 
not rotate and which has at least eight 
working hours of the shift outside the agreed 
spread of hours. 

(b) Shift Work Loading 
(i) Other than a permanent night shift employee, 

an employee working a shift which falls 
either partially or wholly outside the agreed 
spread of hours, will be paid a loading for 
such shift at the rate of $54.00 per week. 

(ii) An employee on a permanent night shift will, 
for each such shift worked, be paid a loading 
at the rate of $108.60 per week. 

(iii) An employee who is engaged on 12 hour 
rotating shifts will, when employed on night 
shift, be paid a loading for such shifts at the 
rate of $71.80 per week. 

(iv) A split shift employee will be paid a loading 
for all such shifts at the rate of $34.90 per 
week. 

(v) The above shift loadings will be paid for all 
purposes of the award and will be adjusted 
as appropriate in relation to State Wage Case 
decisions. 

(vi) Shift loadings will not be paid on overtime 
shifts, or on long service leave. 

(4) Breaks 
(a) Day Workers and Fixed Shift Workers 

(i) Will be entitled to a ten minute paid rest break 
and an unpaid meal break per day or shift. 
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(ii) The duration of the unpaid meal break will 
be as agreed between management and 
relevant employees. 

(b) Shift Employees 
(i) Will be entitled to the following paid meal 

breaks: 
Over ten hours to 12 hour 

shift 50 minutes 
Over eight hours to ten 

hour shift 40 minutes 
Eight hour shift 30 minutes 

(ii) The breaks will be split as agreed to 
recognise all breaks in the shift and where 
possible will be staggered to allow produc- 
tion to continue. 

(c) Breaks When Overtime Worked 
(i) Overtime worked before or after an ordinary 

shift will be added to the duration of the 
ordinary shift and breaks will be as though 
the overtime and ordinary shift were one 
shift; in accordance with subparagraph (i) of 
paragraph (b) of this subclause. Where total 
time is greater than 12 hours, breaks of up to 
a total of 60 minutes will be allowed. Breaks 
for rotating shift employees will be paid. 

(ii) Overtime not worked before or after an 
ordinary shift will be treated as an ordinary 
shift for the puiposes of determining breaks. 

5. Clause 5.—Definitions. Delete this clause and insert in 
lieu thereof the following: 

6.—Leave/Absence. 
(1) Sick Leave 

(a) The provisions of this clause shall not be utilised 
as a precedent by any party to the award for any 
future negotiations. 

(b) Absence from Duty 
An employee (other than an employee who has 

given or received notice in accordance with 
subclause (2)—^Termination of Employment of 
Clause 3.—Employment Relationship of this 
award), not attending for duty shall, except as 
provided in paragraph (c) hereof, lose payment for 
the actual time of such non attendance. 

(c) Entitlement to Sick Leave 
An employee on weekly hiring who is absent 

from work on account of personal illness, or on 
account of injury by accident, shall be entitled to 
leave of absence, without deduction of pay, 
subject to the following conditions and limita- 
tions: 

(i) The employee shall not be entitled to paid 
leave of absence for any period in respect of 
which the employee has an entitlement to 
workers' compensation. 

(ii) Employees on sick leave must advise their 
immediate supervisor (or the most senior 
person) by their usual commencement time, 
except in extenuating circumstances, of the 
reasons for absence and estimated duration of 
the absence. 

(iii) Sick leave will be provided for the period of 
time the employee is unable to attend for 
duty, subject to satisfactory proof of that 
employee's illness or injury. 

(iv) Entitlement to payment shall be limited to a 
maximum of five days in the first six months 
of employment. 

(v) The Company reserves the right to review 
each individual case as appropriate. 

(d) Alternative Arrangements 
Where the employer and the majority of 

employees concerned agree, an alternative method 
of calculating sick leave entitlements to that 
prescribed above may be introduced, subject to 

ratification by the Western Australian Industrial 
Relations Commission. 

(2) Annual Leave 
(a) Employees will be entitled to 152 hours (being 

calculated on the basis of four weeks each of 38 
hours) of annual leave after 12 months continuous 
employment and then after each additional 12 
months of continuous employment. 

(b) In addition to leave prescribed in subclause 
(1)—Sick Leave of this clause, seven day shift 
employees, (ie. shift employees who are rostered 
to work regularly on Sundays and holidays), will 
be allowed seven consecutive days leave, includ- 
ing non-working days. 

Where an employee with 12 months continuous 
service is engaged for part of the 12 monthly 
period as a seven day shift employee, such 
employee will be entitled to have the period of 
leave prescribed in subclause (1)—Sick Leave of 
this clause increased by half a day for each month 
so continuously engaged. 

(c) Annual leave will be given/taken as agreed 
between management and employees. 

(d) Annual leave may be given/taken on a pro-rata 
basis up to six months in advance as agreed 
between management and employees. 

(e) Annual leave must be given/taken within 12 
months of the due date. 

(f) Any disagreement with the taking of annual leave 
will be progressed in accordance with the dispute 
settling procedure in subclause (5)—Procedure for 
Resolving Claims, Issues and Disputes of Clause 
3.—Employment Relationship of this award. 

(g) If a public holiday (see subclause (3)—Public 
Holidays of this clause) falls within a period of 
annual leave and is observed on a day that would 
have been an ordinary work day for that employee, 
the period of leave will be extended by the time 
equivalent to the ordinary time the employee 
would have worked if such a day had not been a 
holiday. 

Payment for such an extension of leave will not 
be made where the employee fails without 
reasonable cause to attend to work at the ordinary 
starting time on the working day immediately 
following the last day of the period of annual 
leave. 

(h) Each employee before going on leave will be paid 
wages he/she would have received in respect of 
the ordinary time in accordance with paragraph (a) 
of subclause (2)—Rates of Pay/Employee Devel- 
opment of Clause 4.—Wages/Payments of this 
award, had the employee not been on leave during 
the relevant period, provided that payment for the 
period specified in paragraph (a) of this subclause 
will not exceed 152 ordinary hours. 

(i) Proportionate Leave on Termination 
An employee on weekly hiring who: 

(i) after one week's continuous service in the 
first qualifying 12 monthly period with an 
employer, lawfully leaves the employment of 
the employer or whose employment is termi- 
nated by the employer through no fault of the 
employee; or 

(ii) after 12 month's continuous service with an 
employer, leaves the employment of the 
employer or whose employment is termi- 
nated by the employer for any reason, 

shall be paid for 2.923 hours for each 38 ordinary 
hours worked and in respect of which leave had 
not been granted under this clause at the appropri- 
ate rate of wage. 

(j) Loading on Annual Leave 
(i) Payment for annual leave taken will com- 

prise the employee's award rate, overaward 
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payment and any shift loading that would 
have been received had the employee not 
been on annual leave plus a loading of 17.5% 
of the total of these amounts. 

(ii) The loading prescribed above will not apply 
to proportionate leave on termination. 

(3) Public Holidays 
(a) Prescribed Holidays 

An employee on weekly hiring shall be entitled, 
without loss of pay to public holidays as follows: 

New Year's Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Queen's Birthday 
Eight Hour's Day or Labour Day 
Christmas Day 
Boxing Day 
Foundation Day 

or such other day as is generally observed in a 
locality as a substitute for any of the said days 
respectively. 

(b) For the purpose of this award: 
(i) where Christmas Day falls on a Saturday or 

a Sunday the following Monday and Tuesday 
shall be observed as Christmas Day and 
Boxing Day respectively; 

(ii) where Boxing Day falls on a Saturday, the 
following Monday shall be observed as 
Boxing Day; 

(iii) where New Year's Day falls on a Saturday 
or on a Sunday the following Monday shall 
be observed as New Year's Day; and 

the said Saturday and/or Sunday shall be deemed 
not to be holidays. 

(c) By agreement between the employer and the 
employee, other days may be substituted for the 
said days or any of them. 

(d) Holidays—Absence on Working Day Before or 
After 

Where an employee is absent from work on the 
working day before or the working day after a 
public holiday without reasonable excuse or 
without the consent of the employer, the employee 
shall not be entitled to payment for such a holiday. 

(e) Employees Rostered off Work on Public Holidays 
(i) An employee, rostered off duty on a public 

holiday, will be entitled to payment for the 
day or to an additional day of annual leave. 

(ii) This clause will not apply if the public 
holiday is a Saturday or Sunday, except for 
split shift and continuous roster employees. 

(iii) Annual leave loading will not apply to 
additional days accrued under subparagraph 
(i) hereof. 

(4) Jury Service 
(a) An employee on weekly hiring required to attend 

for jury service during the employee's ordinary 
working hours shall be reimbursed by the em- 
ployer an amount equal to the difference between 
the amount paid in respect of attendance for such 
jury service and the amount of wage that would 
have been received in respect of the ordinary time 
the employee would have worked, had the 
employee not been on jury service. 

(b) An employee shall notify the employer as soon as 
possible upon the date which the employee is 
required to attend for jury service. Further the 
employee shall give the employer proof of 
attendance, the duration of such attendance and 
the amount received in respect of such jury 
service. 

(5) Bereavement Leave 
(a) An employee on weekly hiring (including part 

time employees) shall be entitled to a maximum 
of two days without loss of pay on each occasion 
and on production of satisfactory evidence of the 
death in Australia of the employee's husband, 
wife, father, mother, brother, sister, child, step- 
child, parents-in-law or grandparents. For the 
purpose of this clause the words 'wife' and 
'husband' shall include de facto wife or husband 
and the words 'father' and 'mother' shall include 
foster father or mother and stepfather or mother. 

(b) Provided further, an employee on weekly hiring 
shall be entitled to a maximum of two days leave 
without loss of pay on each occasion and on the 
production of satisfactory evidence of the death 
outside of Australia of an employee's husband, 
wife, father or mother. 

(6) Compassionate Leave 
(a) Compassionate leave of up to two days may be 

granted, according to the circumstances of the 
request. 

(b) Prior approval of the employer is needed before 
an employee may proceed on compassionate 
leave. 

(c) Leave in excess of that prescribed in paragraph (a) 
of this subclause may be made available at the 
employer's discretion. 

(d) Payment for compassionate leave will be at the 
discretion of the site manager. 

(7) Parental Leave 
Employees will be entitled to parental leave in accordance 

with Appendix 6—Parental Leave of this award. 
(8) Leave of Absence 
Employees may seek unpaid leave of absence of up to one 

month. Ilie granting of such leave will be at the discretion 
of the site manager. 

6. Clause 6.—Contract of Service. Delete this clause and 
insert in lieu thereof the following: 

7.—Union. 
(1) Delegates 

(a) A delegate is an employee who has been elected 
by fellow employees to be their representative and 
whose name has been registered with the Com- 
pany by the union. A delegate is recognised as the 
representative of the union on site, while the 
supervisor is recognised as the vehicle in resolv- 
ing issues/disputes. 

(b) When issues are raised, the delegate may be invited 
to attend any meeting between the employee and 
supervisor in accordance with the procedure for 
resolving claims, issues and disputes. 

(c) A delegate may be contacted by a union official 
if the official contacts the site manager or other 
nominated representatives as the first point of 
reference. Arrangements will then be made for the 
delegate to telephone the union official at a 
convenient time. 

(2) Right of Entry of Union Officials 
(a) Interviewing Employees 

For the puipose of interviewing employees on 
legitimate union business, a duly accredited union 
representative shall have the right to enter the 
Company's premises during the mid-day meal 
break on the following conditions: 

(i) that the official gains permission from the 
site management; 

(ii) that the official produces authority to the 
gatekeeper or such other person as may be 
appointed by the Company; 

(iii) that interviews with employees occur at 
places where they are taking their meal or at 
such other places as is mutually agreed; and 
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(iv) that if the Company alleges that a representa- 
tive is unduly interfering with work or is 
creating dissatisfaction amongst employees 
or uses offensive methods or is committing 
a breach of any of the previous conditions, 
the Company may refuse the right of entry 
but the representative shall have the right to 
bring such refusal before a member of the 
Western Australian Industrial Relations 
Commission. 

Provided that where certain employees are 
working under a system of shift work which 
precludes a representative from interviewing 
them during the mid-day meal break the 
representative shall have the right to enter the 
Company's premises for the purpose of 
interviewing such employees at such time 
and under such conditions as to notice as may 
be mutually arranged by the representative 
and the Company, or failing agreement at 
such times and under such conditions as a 
member of the Western Australian Industrial 
Relations Commission or the Industrial Reg- 
istrar may decide. 

(b) Investigating Complaints 
For the purpose of investigating complaints 

concerning the application of this award, a duly 
accredited union representative shall be afforded 
reasonable facilities for entering a Company 
workshop or plant during working hours, subject 
to the following conditions: 

(i) that the official discloses to the Company the 
complaint which requires investigation; 

(ii) that the investigations are made in the 
presence of a nominated Company represen- 
tative (if the Company so desires); 

(iii) that work is not interfered with in the 
workshop or plant; and 

(iv) that the parties behave properly. 
(c) Authority of Accredited Union Representative 

A union representative shall be a duly accred- 
ited representative of an organisation bound by 
this award if the representative is the holder for 
the time being of a certificate signed by the 
General Secretary of that organisation and bearing 
the seal of that organisation. 

7. Clause 7.—Under-Rate Workers. Delete this clause and 
insert in lieu thereof the following: 

8.—Administration. 
(1) Incidence of Award 
This award will apply to the employees classified in 

subclause (2)—Rates of Pay/Employee Development of 
Clause 4.—Wages/Payments of this award employed by 
John Lysaght (Australia) Limited in the area occupied and 
controlled by the Respondent. 

(2) Date and Period of Operation 
This award will come into operation on an from the 

beginning of the first pay period to commence on or after 
the date hereof until the 21st day of December 1970. 

(3) Time and Wages Book 
(a) Each site shall keep a record from which can be 

readily ascertained the name and occupation of 
each employee, the hours worked each day, and 
the wages and allowances paid each pay period. 

(b) The time occupied by an employee in filling in 
any time record or cards or in the making of 
records shall be treated as time off duty, but this 
does not apply to checking in or out, when 
entering or leaving the employer's premises. 

(c) The time and wages record shall be open for 
inspection to a duly accredited union official 
during the usual office hours at the employer's 
office or other convenient place. Provided that an 
inspection shall not be demanded unless the 

Secretary of the union or the District Secretary or 
organiser of any division suspects that a breach of 
this award has been committed. Provided also that 
only one demand for such inspection relating to 
a particular suspected breach shall be made in one 
fortnight at the same establishment. 

(d) The official making such inspection shall be 
entitled to take a copy of entries in a time and 
wages record relating to the suspected breach of 
this award. 

(4) Definitions 
(a) Confined Space 

"Confined space" means a compartment, 
space or place the dimensions of which necessitate 
an employee working in a stooped or otherwise 
cramped position, or without proper ventilation. 

(b) Probation Employee 
A new employee with no enterprise skills, who 

must undertake training and progress to Level 5 
within six months from start date. 

(c) Tuition 
Attendance at a structured course, whereby 

instruction is given by a designated trainer. 
(d) Split Shift Employee 

An employee working a 12 hour shift pattern 
such that Saturday becomes an ordinary day of the 
week. 

(e) Continuous Work 
Work carried out with consecutive shifts 

throughout the 24 hours of each of at least six 
consecutive days without interruption except 
during breakdowns or meal breaks or due to 
unavoidable causes beyond the control of the 
employer. 

(f) Sunday 
"Sunday" means all time between midnight 

Saturday and midnight Sunday. 
8. Immediately following Clause 8.—Administration of 

this award insert a new Clause 9.—Liberty to Apply as 
follows: 

9.—Liberty to Apply. 
The union shall have liberty to apply to amend appendix 

6(7), Parental Leave to ensure that the provisions in The 
John Lysaght (Australia) Limited (No. 27 of 1967) are 
equivalent to any test case provisions accepted by the 
Western Australian Industrial Relations Commission. 

9. Clause 8.—Hours. Delete this clause and insert in lieu 
thereof the following: 

Appendix 1—Sheet and Coil Products. 
(Employee Development Model—Skills) 

Slitting AH Enabling 
Process II Modules =Level 5 
Slitting or Shearing Ancillary 
or Materials Handling Process III = Level 4 
Slitting or Shearing Ancillary 
or Materials Handling Process II =Level 3 
Slitting or Shearing Ancillary 
or Materials Handling Process I =Level 2 
General Slit or Shear Pallet Marketing =Level 1 
Housekeeping Recording Probation 

10. Clause 9.—Overtime. Delete this clause and insert in 
lieu thereof the following: 

Appendix 2—Lysaght Building Industries. 
(Employee Development Model—Skills) 

All Enabling 
Education 
Modules =Level 5 
Roll Forming AH Materials 

Handling 
AH Ancillary 
Process =Level 4 

Roll Forming 
Process II 

Ancillary 
Process III 

Materials 
Handling 11 =Level 3 

Roll Forming 
Process I 

Ancillary 
Process II 

Materials 
Handling I 

Support 
Process II =Level 2 

General 
Housekeeping 

Assistant 
Roll Forming 
Operator 

Ancillary 
Process I 

Support 
Process I =Level 1 

Probation 
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11. Clause 10.—Shift Work. Delete this clause and insert 
in lieu thereof the following: 

Appendix 3—Enabling Knowledge. 
(Common Sheet and Coil Products and Lysaght Building 

Industries) 
Probation 

Induction/OHS I 
Basic Equipment Care 
Product Knowledge and Quality Assurance I 
TQC I 
Customer Orientation I 
Practical Computer Skills 

Level 1 
Human Relations I 
Job Instruction Techniques 
Product Knowledge and Quality Assurance II 
TQC II 
Customer Orientation n 
OHS II 
Problem Solving/Decision Making 
Preventible Maintenance 

Level 2 
Customer Orientation HI 
Human Relations II 
Product Knowledge and Quality Assurance HI 
TQC IB 
OHS in 
Preventible Maintenance 

Level 3 
Customer Orientation IV 
Human Relations III 
Product Knowledge and Quality Assurance IV 
OHS IV 
TQC IV 
Computer Main Users Course 
Planning and Administration 

Level 4 
Human Relations IV 
Industrial Relations (optional) 
Customer Orientation V 
Computer Main Users Course 
TQC V 
Facilitation of Specific Additional Module 

12. Clause 11.—Time and Wages Record. Delete this 
clause and insert in lieu thereof the following: 

Appendix 4—Sheet and Coil Job Skills. 
Probation General Housekeeping 

Slit/Shear Recording 
Pallet Making 

Level 1 Shearline Assistant 
Shearline Recorder 
Shearline Operator 
Pallet Making 
Fork Lift 
Rear Crane 

Level 2 Slitter Assistant 
Slitter Recorder 
Slitter Operator 
Mini Slitting 
Head Setter 

Level 3 Rear Crane 
Front Crane 
Despatch Office 
Stock Control 
Transport 

* Note: It would be envisaged that Levels 1, 2 
and 3 are all interchangeable. 

Level 4 Slitting Process II 
All Enabling Education Modules 

13. Clause 12.—Special Rates and Provisions. Delete this 
clause and insert in lieu thereof the following: 

Appendix 5-—Lysaght Building Industries Job Skills. 
Probation General Housekeeping 

Options  2nd Assistant RF4, or ... RF5, or ... 
RF6, or... 
RF7, or ... 
RF8, or... 

— Assistant on Cutback 
Optional— Set Up and Operate 

Hook Lock or 
Purlin Punch or 
RF9 or RFi 

Level 1 2nd Assistant RF5 
Assistant RF5 
Record RF5 
Assist Operator Purlin Punch 
Operate and Set Up RF5 
Crane Bay 1 

Level 2 Assist and Operate Cutback 
Assist/Record/Operate RFI 
Assist/Record/Operate RF9 
Assist/Record/Operate RF2 
Stores or Forklift 
Crane Bay III 

Level 3 Assist/Record/Operate RF4 
Assist/Record/Operate RF8 
Assist/Record/Operate RF6 
Assist/Record/Operate RF7 
Set Up and Operate Hook Lock 
Stores or Brakepress 
Crane Bay II 

Level 4 All Enabling Education Modules 
14. Clause 13.—Holidays and Annual Leave. Delete this 

clause and insert in lieu thereof the following: 

Appendix 6—Parental Leave. 
Subject to the terms of this Appendix employees are 

entitled to maternity, paternity and adoption leave and to 
work part time in connection with the birth or adoption of 
a child. 

Part I—Maternity Leave: 
(1) Nature of Leave 
Maternity leave is unpaid leave. 
(2) Definitions 
For the purposes of this Part: 

(a) "Employee" includes a part time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part 11—Paternity Leave of this 
Appendix whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this Part; and 
(ii) any period of leave or absence authorised by 

the employer or by the award. 
(3) Eligibility for Maternity Leave 
An employee who becomes pregnant, upon production to 

her employer of the certificate required by subclause 
(4)—Certification of this Part, shall be entitled to a period 
of up to 52 weeks maternity leave provided that such leave 
shall not extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of paternity leave 
taken by the employee's spouse and apart from paternity 
leave of up to one week at the time of confinement shall not 
be taken concurrently with paternity leave. 
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Subject to subclauses (6)—^Transfer to a Safe Job and 
(9)—Special Maternity Leave and Sick Leave of this Part 
the period of maternity leave shall be unbroken and shall, 
immediately following confinement, include a period of six 
weeks compulsory leave. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which she proceeds upon such leave. 

(4) Certification 
When Applying for maternity leave the employee must 

produce to her employer a certificate from a registered 
medical practitioner stating that she is pregnant and the 
expected date of confinement. 

The employee must also produce to her employer a 
statutory declaration stating particulars of any period of 
paternity leave sought or taken by her spouse and that for 
the period of maternity leave she will not engage in any 
conduct inconsistent with her contract of employment. 

(5) Notice Requirements 
(a) An employee shall, not less than ten weeks prior 

to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(b) An employee shall give not less that four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken. 

(c) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(d) An employee shall not be in breach of this 
subclause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is occasioned 
by the confinement occurring earlier than the 
presumed date. 

(6) Transfer to a Safe Job 
Where, in the opinion of a registered medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present 
work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10)—Maternity Leave 
and Other Leave Entitlements, (11)—Effect of Maternity 
Leave on Employment, (12)—Termination of Employment 
and (13)—Return to Work After Maternity Leave of this 
Part. 

(7) Variation of Period of Maternity Leave 
(a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under paragraph (3)—Eligibility for 
Maternity Leave of this Part: 

(i) The period of maternity leave may be 
lengthened once only by the employee giving 
not less than 14 days notice in writing stating 
the period by which the leave is to be 
lengthened. 

(ii) The period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice in 
writing stating the period by which the leave is to 
be shortened. 

(8) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(9) Special Maternity Leave and Sick Leave 
(a) When the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a 
registered medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed the period to 
which the employee is entitled under subclause 
(3)—Eligibility for Maternity Leave of this Part. 

(c) For the purposes of subclauses (10)—Maternity 
Leave and Other Entitlements, (11)—Effect of 
Maternity Leave on Employment and (12)— 
Termination of Employment of this Part, mater- 
nity leave shaU include special maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6)—Transfer to a Safe Job of this Part, to the 
position she held immediately before such trans- 
fer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(10) Maternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under this paragraph, does not exceed 
the period to which the employee is entitled under 
subclause (3)—Eligibility for Maternity Leave of 
this Part, an employee may, in lieu of or in 
conjunction with maternity leave, take any annual 
leave or long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

(11) Effect of Maternity Leave on Employment 
Subject to this subclause, notwithstanding any award or 

other provision to the contrary, absence on maternity leave 
shall not break the continuity of service of an employee but 
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shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

(12) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(13) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6)—-Transfer to a Safe Job 
of this Part, to the position which she held 
immediately before such transfer or in relation to 
an employee who has worked part time during the 
pregnancy the position she held immediately 
before commencing such part time work. 

(14) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this Part, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

Part II—Paternity Leave 
(1) Nature of Leave 
Paternity leave is unpaid leave. 
(2) Definitions 
For the purposes of this Part: 

(a) "Employee" includes a part time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part I—Maternity Leave of this 
Appendix (and includes special maternity leave) 
whether prescribed in an award or otherwise. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this Part; and 

(ii) any period of leave or absence authorised by 
the employer or by the award. 

(3) Eligibility for Paternity Leave 
A male, upon production to his employer of the certificate 

required by subclause (4)—Certification of this Part, shall 
be entitled to one or two periods of paternity leave, the total 
of which shall not exceed 52 weeks, in the following 
circumstances: 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; and 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse and shall not be taken 
concurrently with that maternity leave. 

The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which he proceeds 
upon either period of leave. 

(4) Certification 
(a) When applying for paternity leave the employee 

must produce to his employer a certificate from 
a registered medical practitioner which names his 
spouse, states that she is pregnant and the 
expected date of confinement or states the date 
upon which the birth took place. 

(b) In relation to any period to be taken under 
paragraph (b) of subclause (3)—Eligibility for 
Paternity Leave of this Part, the employee must 
also produce a statutory declaration stating: 

(i) he is seeking that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

(5) Notice Requirements 
(a) The employee shall, not less than ten weeks prior 

to each period of leave, give the employer notice 
in writing stating the dates on which he proposes 
to start and finish the period of leave and produce 
the certification required in subclause (4)— 
Certification of this Part. 

(b) The employee shall not be in breach of this 
subclause as a consequence of failure to give the 
notice required in paragraph (a) hereof if such 
failure is due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to subclause (4)—Certification of this 
Part. 

(6) Variation of Period of Paternity Leave 
(a) Provided the maximum period of paternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3)—Eligibility for 
Paternity Leave of this Part: 

(i) the period of paternity leave provided by 
paragraph (b) of subclause (3)—Eligibility 
for Paternity Leave of this Part may be 
lengthened once only by the employee giving 
not less than 14 days notice in writing stating 
the period by which the leave is to be 
lengthened; and 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (b) of subclause (3)—Eligibility for Pater- 
nity Leave of this Part may, with the consent of 
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the employer, be shortened by the employee 
giving not less than 14 days notice in writing 
stating the period by which the leave is to be 
shortened. 

(7) Cancellation of Paternity Leave 
Paternity leave, applied for under paragraph (b) of 

subclause (3)—Eligibility for Paternity Leave of this Part 
but not commenced, shall be cancelled when the pregnancy 
of the employee's spouse terminates other than by the birth 
of a living child. 

(8) Paternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under this Part, does not exceed the 
period to which the employee is entitled under 
subclause (3)—Eligibility for Paternity Leave of 
this Part, an employee may, in lieu of or in 
conjunction with paternity leave, take any annual 
leave or long service leave or any part thereof to 
which he is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

(9) Effect of Paternity Leave on Employment 
Subject to this subclause, notwithstanding any award or 

other provision to the contrary, absence on paternity leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

(10) Termination of Employment 
(a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not teminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

(11) Return to Work After Paternity Leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (b) of subclause (3)— 
Eligibility for Paternity Leave of this Part. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
proceeding on paternity leave or, in relation to an 
employee who has worked part time under this 
Part to the position he held immediately before 
commencing such part time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

(12) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under this Part, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

Part III—Adoption Leave 
(1) Nature of Leave 
Adoption leave is unpaid leave. 
(2) Definitions 
For the purposes of this Part: 

(a) "Employee" includes a part time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Child" means a person under the age of five 
years who has not previously lived continuously 
with the employee concerned for a period of six 
months, or who is not a child or step-child of the 
employee or of the spouse of the employee, and 
is placed with the employee for the purposes of 
adoption. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a parent, a spouse of a 
parent or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this Part; and 
(ii) any period of leave or absence authorised by 

the employer or by the award. 
(3) Eligibility 
An employee, upon production to the employer of the 

documentation required by subclause (4)—Certification of 
this Part shall be entitled to one or two periods of adoption 
leave, the total of which shall not exceed 52 weeks, in the 
following circumstances: 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child; and 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 
care-giver of the child. This entitlement shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse; 

such leave shall not extend beyond one year after the 
placement of the child and shall not be taken concurrently 
with adoption leave taken by the employee's spouse. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which he or she proceeds upon such leave 
in either case. 

(4) Certification 
(a) Before taking adoption leave the employee must 

produce to the employer: 
(i) a statement from an adoption agency or other 

appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate Government 
authority confirming that the employee is to 
have custody of the child pending application 
for an adoption order. 
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(b) In relation to any period to be taken under 
paragraph (b) of subclause (3)—Eligibility of this 
Part, a statutory declaration stating: 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

(5) Notice Requirements 
(a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
proposes to take. In the case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee has 
not less that 12 months continuous service with 
that employer immediately preceding the date 
upon which he or she proceeds upon such leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later than 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (a) of subclause (3)—Eligibility 
of this Part. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (b) of subclause (3)—Eligibility of this 
Part give notice in writing to the employer of the 
date of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
subclause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure is 
occasioned by the requirement of an adoption 
agency to accept earlier or later placement of a 
child, the death of the spouse or other compelling 
circumstances. 

(6) Variation of Period of Adoption Leave 
(a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3)—Eligibility of this 
Part: 

(i) the period of leave taken under paragraph (b) 
of subclause (3)—Eligibility of this Part may 
be lengthened once only by the employee 
giving not less than 14 days notice in writing 
stating the period by which the leave is to be 
lengthened; and 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of adoption leave taken under para- 
graph (b) of subclause (3)—Eligibility of this Part 
may, with the consent of the employer, be 
shortened by the employee giving not less than 14 
days notice in writing stating the period by which 
the leave is to be shortened. 

(7) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

(8) Special Leave 
The employer shall grant to any employee who is seeking 

to adopt a child, such unpaid leave not exceeding two days, 
as is required by the employee to attend any compulsory 
interviews or examinations as are necessary as part of the 
adoption procedure. Where paid leave is available to the 
employee the employer may require the employee to take 
such leave in lieu of special leave. 

(9) Adoption Leave and Other Entitlements 
(a) Provided the aggregate of any leave, including 

adoption leave taken under this paragraph, does 
not exceed the period to which the employee is 
entitled under subclause (3)—Eligibility of this 
Part, an employee may, in lieu of or in conjunction 
with adoption leave, take any annual leave or long 
service leave or any part thereof to which he or she 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
their absence on adoption leave. 

(10) Effect of Adoption Leave on Employment 
Subject to this subclause, notwithstanding any award or 

other provision to the contrary, absence on adoption leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

(11) Termination of Employment 
(a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

(12) Return to Work After Adoption Leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of adoption leave 
provided by paragraph (b) of subclause (3)— 
Eligibility of this Part. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 
held immediately before proceeding on such leave 
or, in relation to an employee who has worked part 
time under this Part to the position held immedi- 
ately before commencing such part time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

(13) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 
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(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his/her 
rights under this Part, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this paragraph shall be construed as 
requiring an employer to engage a replacement 
employee. 

Part IV—Part Time Work 
(1) Definitions 
For the purposes of this Part: 

(a) "Male employee" means an employed male who 
is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
borne or a child who has been placed with her for 
adoption purposes. 

(e) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part time employment 
under this Part whichever first occurs or, if such 
position no longer exists but there are other 
positions available for which the employee is 
qualified the duties of which he or she is capable 
of performing, a position as nearly comparable in 
status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this Part; and 

(ii) any period of leave or absence authorised by 
the employer or by the award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 

(b) A female employee may work part time in one or 
more periods while she is pregnant where part 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part time in one or 
more periods at any time from the seventh week 
after the date of the birth of the child until its 
second birthday. 

(d) A female employee may work part time in one or 
more periods at any time from the date of the 
placement of the child until the second anni- 
versary of that date. 

(3) Return to Former Position 
(a) An employee who has had at least 12 months 

continuous service with an employer immediately 
before commencing part time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part time 
employment or the first period, if there is more 
than one, the right to return to his or her former 
position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part time employment. 

(4) Pro Rata Entitlements 
Subject to the provisions of this subclause and the matters 

agreed to in accordance with subclause (5)—Part Time 
Work Agreement of this Part, part time employment shall 
be in accordance with the provisions of this award which 
shall apply pro rata. 

(5) Part Time Work Agreement 
(a) Before commencing a period of part time employ- 

ment under this Part the employee and the 
employer shall agree: 

(i) that the employee may work part time; 
(ii) upon the hours to be worked by the em- 

ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to part 
time employment. 

(6) Termination of Employment 
The employment of a part time employee under this Part, 

may be teiminated in accordance with the provisions of this 
award but may not be terminated by the employer because 
the employee has exercised or proposes to exercise any 
rights arising under this Part or has enjoyed or proposes to 
enjoy any benefits arising under this Part. 

(7) Overtime 
An employer may request, but not require, an employee 

working part time under this Part to work overtime. 
(8) Nature of Part Time Work 
The work to be performed part time need not be the work 

performed by the employee in his or her former position but 
shall be work otherwise performed under this award. 

(9) Inconsistent Award Provisions 
An employee may work part time under this Part 

notwithstanding any other provision of this award which 
limits or restricts the circumstances in which part time 
employment may be worked or the terms upon which it may 
be worked including provisions: 

(a) limiting the number of employees who may work 
part time; 

(b) establishing quotas as to the ratio of part time to 
full time employees; 

(c) prescribing a minimum or maximum number of 
hours a part time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; and 

such provisions do not apply to part time work under this 
Part. 

(10) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part time under this Part. 

(b) A replacement employee may be employed part 
time. Subject to this subclause, subclauses (4)— 
Pro Rata Entitlements, (5)—Part Time Work 
Agreement, (6)—Termination of Employment 
and (9)—Inconsistent Award Provisions of this 
Part apply to the part time employment of a 
replacement employee. 

(c) Before an employer engages a replacement em- 
ployee under this paragraph, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 
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(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the puiposes 
of paragraph (e) of subclause (1)—Definitions of 
this Part. 

15. Clause 14.—Absence Through Sickness. Delete this 
clause and insert in lieu thereof the following: 

Appendix 7—Rates of Pay. 
Myaree 
Non Tradesperson Base Supplementary Total 

Probation 322.50 18.20 340.70 
1 334.80 20.10 354.90 
2 354.40 24.30 378.70 
3 363.50 30.10 393.60 
4 373.60 35.30 408.90 
5 384.70 37.60 422.30 

Tradesperson 
1 422.30 33.10 455.40 
2 403.00 31.70 434.70 
3 383.90 30.10 414.00 

16. Clause 15.—Long Service Leave. Delete this clause 
and insert in lieu thereof the following: 

Appendix 8—-Suspension Clause., 
(1) Should an employee's performance be unsatisfactory, 

that employee may be stood down from work without pay 
or accrual of rights under this award for a period not 
exceeding one week following the employer's disciplinary 
procedure having been followed. 

(2) This shall not be deemed to limit the rights of the 
employer to dismiss an employee. 

17. Delete the following Clauses and Appendices from 
this award: 

16. —Representative Interviewing Workers 
17. —Posting of Award and Union Notices 
18. —Board of Reference 
19. —Wages 
20. —Supplementary Payments 
21. —Additional Payments 
22. —Bereavement Leave. 
23. —Payment of Wages 
24. —Maternity Leave 
25. —Introduction of Change 
26. —Redundancy 
27. —Training 
28. —Liberty to Apply. 

Appendix One—Employee Development Model. 
Appendix 2—Memorandum of Understanding Between 

the Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, Western 
Australian Branch and lohn Lysaghts (Australia) Limited. 

LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. 23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Burns Philp and Co Ltd and Others. 

No. 666 of 1992. 
COMMISSIONER O.K. SALMON. 

2 July 1992. 
Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms M. Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Licensed Establishments (Retail and 
Wholesale) Award 1979 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after 2 July 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 38. Superannuation 

insert the following new number and title: 
39. Traineeships 

2. Clause 38.—Superannuation: After this clause insert 
the following new clause: 

39.—Traineeships. 
(1) Scope 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions 
For the purpose of this clause— 

"The Australian Traineeship System" means a 
structured system of on-the-job training with an 
employer and off-the-job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the state Management 
Committee has the same representative structure and 
decision making processes as that Committee. 

(3) Objectives 
(a) The objective of this clause is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to any person 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this award. 

(b) The purpose is to enhance the skill levels and 
future employment prospects for young people. 

(c) An objective of the ATS is to provide employment 
and training opportunities for young people. 

(4) Form of Traineeship Agreement 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provisions of the Industrial ad 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part-time or 
casual basis. 
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(c) The Traineeship Scheme shall be for a period of 
12 months but this period may be varied with the 
agreement of the union and the employer and with 
the approval of the State Management Committee. 

(5) Duties and Responsibilities 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the ap- 
proved off-the-job training as prescribed in the 
training scheme. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-the-job training course 
and shall provide the on-the-job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) The overall Traineeship Scheme will be moni- 
tored by officers of the Department of Employ- 
ment and Training. An accredited representative 
of the union shall have access during ordinary 
working hours to inspect the relevant training 
records and work books and subject to the 
approval of the employer, which shall not be 
unreasonably withheld, may interview a trainee 
with respect to his/her progress in the Scheme. 

(6) Overtime and Shift Work 
Overtime and shift work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work on their own. 

(7) Wage Rates 
The weekly wages payable to a trainee shall be 

determined by multiplying the appropriate rate of pay 
prescribed in the award by 39 which represents actual weeks 
spent on-the-job and dividing that sum by 52 to provide a 
weekly wage. 

NURSES (DOCTORS SURGERIES) AWARD 1977 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
B.I. O'Hara Southern Clinic & Others. 

No. 233 of 1992 (R2). 

COMMISSIONER J F GREGOR. 
7 July 1992. 

Order. 
HAVING heard Mr R Krygsman on behalf of the Applicant 
and Mr M O'Connor on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Nurses (Doctors Surgeries) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the dates 
set out in the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

1615 

Schedule. 
1. Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) The minimum rate of wage payable per week shall be 

as follows— 
A B C D 
$ $ $ $ 

(a) Registered Nurse 
1st year of experience 432.10441.40450.70 460.10 
after registration 
2nd year of experience 441.30 455.20 469.10 483.10 
after registration 
3rd year of experience 454.70 471.80 488.90 506.10 
and thereafter 

(b) Nurse in Charge 479.40 503.60 527.80 552.10 
Date of Operation—From the beginning of the first pay 

period on or after: 
Column A: 22 February 1992 
Column B: 1 August 1992 
Column C: 1 February 1993 
Column D: 1 August 1993 

PHOTOGRAPHIC INDUSTRY AWARD, 1980 
No. A 9 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Illustrations Pty Ltd and Others. 
No. 572 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Photographic Industry Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 16th 
day of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title: 

2A. State Wage Principles—June 1991. 
2. Clause 2A.—State Wage Principles—June 1991: 

Delete this clause. 
3. Clause 21.—Vehicle Allowance: Delete Schedules 1 

and 2 from subclause (2) of this clause and insert the 
following in lieu: 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 
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Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motorcars with rotary engines are to be included in the 1600-2600cc 
category. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission and 
Others. 

No. 613 of 1992. 
COMMISSIONER G.L. FIELDING. 

16 June 1992. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application to amend 
the Railway Employees Award, more particularly to amend 
Clause 44.—Wages, of the Award, to insert into Items 11 
and 12 new classifications and rates of pay therefor. 

The new classifications are Trainee Suburban Rail 
Attendant, Suburban Rail Attendants Class 2 and Class 1, 
Chief Suburban Rail Attendant, Passenger Service Assistant 
and Senior Passenger Service Assistant. 

The application has quite some history to it, as has been 
adverted to by the agents for each of the parties. The 
initiative for the application really lies in die change in the 
suburban rail system from diesel to electrification. With the 
introduction of electrification, Westrail took the opportunity 
to make full use of the modern technology brought about by 
electrification with the result that many of the functions 
formerly earned out by some of the old classifications 
covered by this Award became redundant. 

Most relevantly, the work of the guards once carried out 
on the old suburban trains has changed dramatically. Some 
of the work they traditionally performed was able to be 
carried out by the train drivers through the use of modem 
electronic technology. As well, some of the on-station work 
required dramatic change. 

The result was that the guards, perhaps not unnaturally, 
felt a great sense of insecurity brought about by the fear of 
massive redundancies. That, unfortunately, resulted late in 
1990 in prolonged industrial action by the employees 
concerned and, in turn, caused severe disruption to the 
operations of the metropolitan rail system. 

As a result of a number of conferences held before the 
Commission, as presently constituted, the Commission at 
that time recommended that there be a trial period during 
which the employees would have an opportunity to test out 
the new arrangements and Westrail, of course, to review its 
position on the matter. 

Fortunately, at least in industrial relations terms, there 
were technical problems involved in introducing the new 
trains. The result was that the date originally planned for the 
introduction of the electric trains was delayed somewhat. 
That afforded the parties an opportunity, or more of an 
opportunity, to enter into further negotiations and, as a result 
of those further negotiations, the parties have reached the 
agreement which is now reflected in the application before 
the Commission. 

As a result of that agreement, the old classification of 
suburban guard will no longer exist. In its place the parties 
have reached agreement on a new structure which involves 
distinct career pathing for on-train suburban rail staff. As I 
understand the position, the employees will start off as a 

Trainee Suburban Rail Attendant and automatically progress 
to a Suburban Rail Attendant Class 1. From that position the 
employees will be eligible for promotion to Chief Suburban 
Rail Attendant, to Passenger Service Attendant, and 
ultimately to Senior Passenger Service Attendant, promo- 
tion to those three posts being subject to the normal 
promotional rules. More than that, the structure which has 
been arrived at by the parties makes provision, and very real 
provision, for the employees to move into the officer ranks. 
To that end, as I understand the position, Westrail has 
decided to leave vacant some of the posts of Passenger 
Service Officer in order that the employees affected by this 
application might act in the position and so achieve the 
necessary qualifications for further promotion. 

The agreement reached with the parties is a full agreement 
in that it provides detailed job descriptions and, furthermore, 
there are training courses in place. Indeed, the agreement can 
fairly be described, as Mr Johnston, the agent for Westrail, 
has described it as a landmark agreement. Not only does it, 
for the first time, establish a full career structure for on-rail 
suburban employees, but for the first time Westrail and 
TAFE, with others, have been involved in designing a 
training course to complement that structure. All of this is 
timely, given the enterprise-wide restructuring which is 
being undertaken by and in Westrail at this time. 

The rates of pay fixed for the new classifications bear 
some comment. The rates have been selected, as Mr 
Johnston has put it, on the basis of "the best guess" that 
could be arrived at at this time; that is that the rates of pay 
have been linked into the existing pay structure by reference 
to the pay rates for the operations classifications, notably 
Operations Attendants Assistants and Area Train Despatch- 
ers. I merely say in passing that from my knowledge of the 
classifications in this Award that does not seem to me to be 
an unrealistic approach. 

Because the job descriptions are wholly different from 
those for classifications which currently exist under the 
Award, it was, of course, necessary for the employees, in the 
base classifications at least, to undergo training before they 
were able to fill the new classifications. When the new 
classification structure was settled there was, so it is said, 
some concern that these guards who had not had an 
opportunity to undergo the training necessary to be a 
Passenger Service Assistant would lose money. An allow- 
ance, which the Commission sanctioned some time in 1988 
for guards working on trains of two cars or more, would no 
longer be payable. 

As part of the arrangement to introduce the new structure, 
it was agreed that that allowance would continue until such 
time as all the existing guards were fully trained as 
Passenger Service Assistants, at which time the allowance 
would cease. In the interim, so that the relativities between 
the untrained guards and Passenger Service Assistant would 
not be thrown out of kilter, it was agreed that the Passenger 
Services Assistants would be paid a flat allowance of $11.40 
for all purposes on the basis that that allowance was to be 
absorbed into future wage increases. 

Though it must be said that such an arrangement involves 
some ingenious fiddling with the pay rates on an interim 
basis, that does not seem to me to be altogether unreasona- 
ble, given the interim nature of the proposed "allowance" 
and the fact that it is to be absorbed by future wage 
increases. There are already restructuring negotiations 
underway and well advanced, covering the whole of the 
Westrail entetprise, which means that it should not be too 
far in the future before that allowance is abolished, as is 
intended to be the case. Furthermore, it is not proposed that 
the new "allowance" be included in the Award. It will be 
dealt with administratively. 

I have indicated to the parties when the arrangement was 
outlined in some detail to me in conference earlier today 
that, in my view, the claim as embodied in this application 
is consistent with the Structural Efficiency Principle. In the 
circumstances I indicate that I am prepared to make an 
amendment to the Award in the terms in which the parties 
now seek. I note that the other parties to the Award have 
been served with the application, as indeed the Industrial 
Relations Act 1979 requires. Those patties are two other 
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unions who have no industrial coverage for the classifica- 
tions affected by this application. One union has, nonethe- 
less, filed a Notice of Answer indicating that it agrees with 
the claim. Both unions are represented by Mr Dzieciol by 
warrant on this occasion, and through him have indicated 
their consent to the application. 

Appearances: Mr A. Dzieciol on behalf of the Australian 
Railways Union of Workers, West Australian Branch; The 
Metal and Engineering Workers Union (WA Branch); and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch). 

Mr D.F. Johnston on behalf of the Western Australian 
Government Railways Commission 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission and 
Others. 

No. 613 of 1992. 
Railway Employees' Award No. 18 of 1969. 

COMMISSIONER G.L. FIELDING. 
16 June 1992. 

Order. 
HAVING heard Mr A. Dziecol on behalf of the Australian 
Railways Union of Workers, West Australian Branch; The 
Metal and Engineering Workers Union (WA Branch); and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and Mr D. 
Johnston on behalf of the Western Australian Government 
Railways Commission, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 26th day of April, 1992. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: In subclause (1) Traffic Section 

delete Item No. 11 Reserved and Item No. 12 Reserved and 
insert in lieu thereof the following— 

11. (a) Trainee Suburban Rail 
Attendant 358.10 363.00 368.40 

(b) Suburban Rail Attendant 
Class 2 368.40 373.00 378.60 

(c) Suburban Rail Attendant 
Class 1 383.70 388.20 393.60 

(d) Chief Suburban Rail 
Attendant 437.00 442.70 448.80 

12. (a) Passenger Service Assistant 437.00 442.70 448.80 
(b) Senior Passenger Service 

Assistant 448.30 454.20 460.40 

SECURITY OFFICERS' AWARD 
No. A 25 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Alsation Watch Patrol and Others. 
No. 574 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 June 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr P. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 16th day 
of June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title: 

2A. State Wage Principles—September, 1989. 
2. Clause 2A.—State Wage Principles—September, 

1989: Delete this clause. 
3. Clause 25.—Fares and Travelling Time: Delete 

Schedules 1 and 2 from subclause (2) of this clause and 
insert the following in lieu: 

Schedule 1—Motor Vehicle Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

Rate per kilometre 2600 cc 1600cc & Under 
-2 600 cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5s South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate per Kilometre 
Year on Official Business (Cents) 
All Areas of State 17.1 

Motor vehicles with rotary engines are to be included in the 
I600-2600cc category. 
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STOREMEN'S RAPID METAL DEVELOPMENTS 
(AUSTRALIA) PTY LTD AWARD 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rapid Metal Developments (Australia) Pty Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 421 of 1992. 

COMMISSIONER O.K. SALMON. 
12 June 1992. 

Order. 
HAVING heard Ms M. Vincent on behalf of the Applicant 
and Mr J. Bullock on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Storemen's Rapid Metal Developments 
(Australia) Pty Ltd Award 1982 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 9 June 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(2) Under the consultative procedure the employer 
and employees may raise any matter relevant to 
the productivity and efficiency of the enterprise 
which is not the subject of this award. 

Schedule. 
1. Clause 2.—Arrangement: Following 30. Superannua- 

tion insert the following— 
31. Consultative Procedure 

2. Clause 17.—Engagement: After subclause (3) insert a 
new subclause (4) as follows— 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training and to 
use such equipment as may be required, provided 
that the employee has been properly trained in the 
use of such equipment. 

3. Clause 22.—Wages: Delete this clause and insert in 
lieu the following— 

22.—Wages. 
The minimum rates of pay payable to adult workers 

under this award shall be as follows: 
Storemen Wage Per 

Week 

(1) During the first 3 months 402.10 
(2) After 3 months' service 406.00 
(3) After 12 months' service 409.90 
(4) An attendance bonus of $20.00 per week 

shall be paid as a flat amount each week 
except where an unauthorised absence takes 
place. Any time which an employee is absent 
from work on Annual Leave, Public Holi- 
days, Bereavement Leave or paid sick leave 
shall not affect the payment of this allow- 
ance. 

(5) Yard Supervisor in charge of other workers 
shall be paid an additional payment of 
$20.20. 

4. Clause 30.—Superannuation: After this clause insert 
the following new clause- 

Si.—Consultative Procedure. 
(1) An employer shall establish a consultative mecha- 

nism and procedure appropriate to the size, 
structure and needs of the enterprise. 

AWARDS/AGREEMENTS— 

Application for variation of— 
No variation resulting— 

GOVERNMENT OFFICERS SALARIES 
ALLOWANCES & CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Agricultural Protection Board and Others 
and 

Civil Service Association of Western Australia 
(Incorporated). 

No. P6 of 1991. 
COMMISSIONER J.A. NEGUS. 

2 June 1992. 
Order. 

HAVING been advised by the Applicants that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Agricultural Protection Board and Others 

and 
Civil Service Association of Western Australia 

(Incorporated). 
No. P6 of 1992. 

COMMISSIONER J.A. NEGUS. 
15 June 1992. 

Correcting Order. 
WHEREAS an error occurred in Order No. P6 of 1991 
issued on 2 June 1992 allowing the application to be 
withdrawn by leave, the following correction is made— 

Delete the application number P6 of 1991 and insert 
in lieu the following:— 

No. P6 of 1992. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1619 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondents. 
No. 76 of 1980 part U. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

CHIEF COMMISSIONER W.S. COLEMAN. 
2 June 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of the Schedule of Respon- 
dents to the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, namely— 

Citra Constructions Pty Ltd 
General Projects Pty Ltd 
Taylor Woodrow Ltd 
E.A. Watts Pty Ltd 
Forwood Down Pty Ltd 
Simpson Steel Structures 
Fabricated Products Pty Ltd 
Construction Plant Hiring Pty Ltd 
Dillingham Construction Pty Ltd 
Able Cranes Pty Ltd 
Forwood Johns Pty Ltd 
Steward and Lloyds Pty Ltd 
Steel Construction Co Ltd 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 
No. 1606 of 1989. 

Engine Drivers' (General) Award. 
COMMISSIONER J.F. GREGOR. 

27 November 1991. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Commissioner of The Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare— 

That from the date of this order Co-operative Bulk 
Handling Ltd be struck out of the Schedule of 
Respondents to the Engine Drivers' (General) Award 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondent. 
No. 76 of 1980 part 79. 

Engine Drivers' (General) Award. 
CHIEF COMMISSIONER W.S. COLEMAN. 

2 June 1992. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Forwood Down 
W.A. Pty Ltd be struck out of the Schedule of 
Respondents to the Engine Drivers' (General) Award. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Award. 
No. 686 of 1977 part 94. 

Fremantle Port Authority (Shed Supervisors) Award of 
1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
3 June 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled; 

Fremantle Port Authority (Shed Supervisors) Award 
of 1970. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Agreement. 

No. 686 of 1977 part 138. 

Marine and Power Engineers (Shift Engineers—Royal Perth 
Hospital) Agreement No. 33 of 1974. 

CHIEF COMMISSIONER W.S. COLEMAN. 
27 November 1991. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there was 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

Marine and Power Engineers (Shift Engineers— 
Royal Perth Hospital) Agreement No. 33 of 1974. 

W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondent. 

No. 76 of 1980 part 46. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 

CHIEF COMMISSIONER W.S. COLEMAN. 
2 June 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of the Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare— 

That from the date of this order Dowsetts Automo- 
tive Engineering Works Middleton Beach Garage be 
struck out of the Second Schedule List of Respondents 
to the Metal Trades (General) Award 1966. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Materials Testing Employees' Award, 1984. 

No. A 5 of 1982. 

COMMISSIONER S.A. KENNEDY. 
12 June 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Commissioner of the Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in section 47 of the 
abovementioned Act, do hereby order and declare— 

That from the date of this Order the following 
employers be struck out of the Schedule of Respon- 
dents to the Materials Testing Employees' Award, 
1984 namely— 

Vickers Hoskins (A Division of Vickers Australia 
Limited) 
170 Railway Parade, Ashfield. 
Vickers Hadwa (A Division of Vickers Australia 
Limited) 
123 Railway Parade, Bassendean. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Award. 
No. 686 of 1977 part 147. 

Nurses (Welfare & Corrections) Award, 1974. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 June 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 4th day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

Nurses (Welfare & Corrections) Award, 1974. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 
No. 686 of 1977 part 76. 

Red Cross Society Blood Transfusion Service Drivers 
Agreement 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
3 June 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such agreement; 

And whereas at the 3rd day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled: 

Red Cross Society Blood Transfusion Service 
Drivers Agreement 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondents. 
No. 76 of 1980 part 87. 

The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R 32 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
2 June 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Producers Manufac- 
turers Pty Ltd, Cnr Roberts and Albert Street, Osbome 
Park, W.A. 6017, be struck out of the Schedule of 
Respondents to The Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977, No. R 
32 of 1976. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondents. 
No. 76 of 1980 part 53. 

The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R 32 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
2 June 1992. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of Schedule "C", Respon- 
dents to The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977, No. R 32 of 
1976 namely— 

Dunlop Tyre Service (W.A.) Pty Ltd 
258 Albany Highway 
ALBANY WA 6330 
Marbellup Fish Shop 
60 South Coast Highway 
ALBANY WA 6330 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Award. 
No. 686 of 1977 part 78. 

The Western Australian Arts Orchestral Foundation Inc. 
Award, 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
3 June 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 3rd day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

The Western Australian Arts Orchestral Foundation 
Inc. Award, 1984 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Award. 
No. 686 of 1977 part 79. 

The Western Australian Grain Industry Award 1984. 
CHIEF COMMISSIONER W.S. COLEMAN. 

3 June 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of April, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 3rd day of June, 1992 there were no 
objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

The Western Australian Grain Industry Award 1984. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Ralph M. Lee (W.A.) Pty Ltd 
23 McCabe Street 
NORTH FREMANTLE WA 6159 
S. & J. Industries Pty Ltd 
Central Road 
TOM PRICE WA 6751 
Swispec Pty Ltd 
13 Rose Street 
BUNBURY WA 6230 
Federation of Electrical Contractors 
10 Scarp View 
SWAN VIEW WA 6056 
Wormald Fire Systems 
72-80 Belgravia Street 
BELMONT WA 6104 

A copy of the proposed amendment may be inspected at 
my office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

24 June 1992. 

NOTICES— 
Award/Agreement matters— 

Application No. 784 of 1992. 
APPLICATION FOR VARIATION OF AWARD TITLED 
"ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R22 OF 1978". 
NOTICE is given that an application has been made to the 
Commission by the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the relevant amendment 
which relate to area of operation or scope are published 
hereunder:— 

Second Schedule—Respondents: Add the following new 
respondents:— 

Dominic Riggio 
2 Wandoo Road 
KAMBALDA WA 6442 
Industrelec 
Unit 14/34 Stocker Street 
PORT HEDLAND WA 6721 
James Watt Pty Ltd 
7 Macadam Place 
BALCUTTA WA 6021 
J. & S. Castlehow Electrical Services 
25 Minna Street 
ALBANY WA 6330 
Jeff Richards Electrical Service 
90 Forrest Street 
BOULDER WA 6432 
Kelmec Services 
16 Edney Way 
KARRATHA WA6714 
Lake Grace Electrical Service 
38 Bennett Street 
LAKE GRACE WA 6353 
P.L. & V.V. Robinson 
104A Davis Street 
BOULDER WA 6432 

Application No. P 16 of 1992. 
APPLICATION FOR VARIATION OF AWARD TITLED 

"GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 

No. PSA A3 OF 1989". 
NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amendment 
which relate to area of operation or scope are published 
hereunder:— 

Insert the following Regional Health Services into 
Schedule A—List of Respondents in alphabetical order:— 

Central Wheatbelt Health Region 
222 Fitzgerald Street 
NORTH AM WA 6401 
East Metropolitan Region 
Royal Perth Hospital Board 
Wellington Street 
PERTH WA 6000 
Goldfields Health Region 
1st Floor, Viskovich House 
377 Hannan Street 
KALGOORLIE WA 6430 
Great Southern Health Region 
125 Great Street West 
ALBANY WA 6330 
Kimberley Health Region 
Loch Street 
DERBY WA 6728 
Mid-West and Gascoyne Health Region 
2nd Floor, SGIO Building 
Cnr. Chapman Road and Cathedral Avenue 
GERALDTON WA 6530 
North Metropolitan Region 
Sir Charles Gairdner Hospital Board 
Verdun Street 
NEDLANDS WA 6009 
Pilbara Health Region 
Morgan Street 
PORT HEDLAND WA 6721 
South Metropolitan Region 
Fremande Hospital Board 
Alma Street 
FREMANTLE WA 6160 
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South West Health Region 
8th Floor, Bunbury Tower 
61 Victoria Street 
BUNBURY WA 6230 

A copy of the proposed amendment may be inspected at 
my office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

24 June 1992. 

Application No. A18 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"PERFORMERS LIVE AWARD (W.A.) 1989". 

NOTICE is given that an application has been made to the 
Commission by Actors Equity of Western Australia (Union 
of Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder:— 

4.—Area and Scope. 
(a) This Award shall have effect throughout the State 

of Western Australia and shall include employ- 
ment outside of the State of W.A. where such 
employment originated in W.A. 

(b) This Award shall apply to all employees em- 
ployed in the callings described in Clause 7 (Rates 
of Pay) of this award in the entertainment and 
associated industries as carried out by the respon- 
dents. 

(c) (i) Without limiting the foregoing the entertain- 
ment and associated industries shall include: 
Opera, Dance, Theatre, Music Theatre, Pup- 
petry, Variety Shows, Vaudeville Shows, 
Circuses, Revues, Pantomime, Balls, 
Dances, Weddings, Socials, Retail Store 
Promotions, Public Relations and Promo- 
tions featuring performers appearing in per- 
son, Shopping Centres [subject to Clause 
4(c)(ii)], Markets, Restaurants, Cabarets, 
Winehouses, Casinos, Nightclubs, Hotels, 
Motels, Taverns, Clubs (including but not 
limited to Social Clubs, Spotting Clubs, 
Ethnic Clubs), Theme Parks, Festivals, Ships 
and Ferries, Schools (including but not 
limited to Dancing Schools, Drama Schools, 
Talent Schools, Primary Schools, Secondary 
Schools, Universities and Colleges), Enter- 
tainment Promoters, Entrepreneurs, Agents, 
Bandleaders, Entertainment Contractors/Di- 
rectors, Arenas (including but not limited to 
skating arenas). Recreation Centres and all 
Open Air Venues (including but not limited 
to Recreational Parks, Aquatic Centres, 
Streets, Arenas, Building Sites) and any- 
where live perfotmances may be given by 
performers. 

(ii) This Award shall not apply to persons 
employed as a Father Christmas or a Talking 
Tree by a retailer in a retail shop or in the 
immediate vicinity such as walkways, en- 
trance foyers and the like. 

(iii) This Award shall not apply to persons 
employed pursuant to the Mannequins and 
Models (Western Australia) Award or to any 
successor Award made thereto. 

7.—Rates of Pay. 
The minimum rates of pay to be paid by an employer 

to an employee for work, inclusive of work in or 
incidental to either performance or rehearsals or both, 
shall be as set out hereunder. 
Engaged by the week (age 16 and over) 

(a) (i) (A) Special Artiste: 
Solo 
Duo (each) 
Trio (each) 
Quartet or an act of more than four artists 
(each) 
(B) Variety Artist 
(C) Vocalist 
(D) Actor or Actress 
(E) Ballet or Chorus 
(F) Model 

(ii) Skaters: 
(A) Solo, Duo or Speciality Artist 
(B) Employee engaged only in a skating 

ensemble 
(iii) Aquatic Artists: 

(A) Other than members of an aquatic 
ensemble 

(B) Aquatic ensemble—employee engaged 
therein only 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

Application No. A2 of 1992. 
APPLICATION FOR AN AWARD ENTITLED "REAL 

ESTATE SALESPERSONS (OCCUPATIONAL 
SUPERANNUATION) AWARD 1992". 

NOTICE is given that an application has been made to the 
Commission by the Real Estate Salespersons Association of 
Western Australia (Inc.) under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder:— 

3. Area 
The award shall operate within the State of 

Western Australia. 
4. Scope 

The award shall apply to all workers employed 
as salespersons entitled to be members of the Real 
Estate Salespersons Association of Western Aus- 
tralia Inc. hereinafter called the "Association". 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

30 June 1992. 

07232-5 
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LONG SERVICE LEAVE— 
Boards of Reference—Special— 

SPECIAL BOARD OF REFERENCE—LONG SERVICE 
LEAVE. 

SAMIR SAWAN (APPLICANT) 
and 

MONDELLO'S JOINERY AND CABINET WORKS 
(RESPONDENT) 

File No: 23 of 1991. 
MR T.J. POPE (CHAIRMAN). 

MR L. BEECH (EMPLOYEE'S REPRESENTATIVE). 
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE). 

Perth 10th day of June 1992. 
Decision. 

THIS is the unanimous decision of the Board. 
The applicant claimed pro rata long service leave 

entitlement on the basis of employment at the respondents 
premises from 17th September 1976 until the 27th June 
1991. The Agreed facts in this matter are as follows: 

1 Mr Sawan commenced employment with Mon- 
dello's Joinery and Cabinet Works on the 17th 
September 1976. 

2 At an unspecified date in approximately April 
1980 Mr Sawan returned to Lebanon to visit his 
father who was seriously ill. 

Mr Sawan returned to the respondents employ 
some 8 Weeks later in June 1980. 

The Board found that such leave was an 
authorized absence. 

3 For a period of several weeks ending on 14th June 
1983, Mr Sawan was on workers compensation. 
On Friday the 14th June 1983 the Board found that 
Mr Sawan terminated his employment and com- 
menced on Monday 17th June 1983 with a 
different employer. 

4 Mr Sawan was re-employed by the respondent on 
18th August 1983 where he worked on a full time 
basis until 27th June 1991. 

The critical periods for Mr Sawan were his breaks in 
service described in Points 2 and 3 above. It was a question 
of accepting either Mr Sawan's interpretation of events or 
those of the respondent. 

On the matter of his return to Lebanon the Board accepted 
Mr Sawan's description on the basis that Mr Sawan left his 
wife in Western Australia, his house and had made financial 
arrangements with the National Bank to repay a loan on his 
return. This was found by the Board to be consistent with 
the actions of an employee who had been granted an 
authorized leave of absence. 

In respect of the break in employment commencing at the 
close of business on the 14th June 1983, the Board found 
that on balance it accepted the word of the respondent that 
the applicant had resigned. The applicant claimed that he 
had been terminated due to a lull in economic activity. 
However, the employer advised that the applicant's resigna- 
tion had left the firm under-maned and they had employed 
a cabinet maker several days after the applicant's employ- 
ment had ceased. 

Given that the quality of Mr Sawan's work was never in 
question, it would hardly be consistent or logical for an 
employer to terminate an employee on the grounds of a 
slackness in business, yet almost immediately start a fresh 
employee to do that work. 

It is the unanimous decision of the Board that the 
application must fail. 

T. POPE, 
Chairman. 

Fixed in the Office of the Registrar on 10th June 1992. 
T. POPE, 

Acting Registrar. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Naomi Peta Anderson 

and 
Supa Valu Supermarket, Beechboro. 

No. 683 of 1992. 

COMMISSIONER O.K. SALMON. 
17 June 1992. 

Reasons for Decision. 
COMMISSIONER: This is a claim pursuant to s.29(b)(i) of 
the Industrial Relations Act 1979. The applicant is Naomi 
Peta Anderson who claims that she was unfairly dismissed 
from her employment as a checkout operator by Supa Valu 
Supermarket, Beechboro (respondent). 

The applicant was employed by the respondent as a casual 
employee from 4 February 1992 to 22 May 1992. She 
ordinarily worked up to 32 hours per week and her usual 
hours were 9.00am to 6.00pm Monday and Tuesday; and 
11.00am to 3.00pm, Wednesday, Thursday and Friday. 

The reasons given by Ms Vincent for the dismissal are 
that on the evening of Thursday, 21 May 1992, outside of 
the applicant's hours of work, and while she was purchasing 
goods from the respondent as a customer, the applicant was 
seen by Josephine Coleman, a supervisor to move some 
items of goods down the checkout counter, past, but not 
across, the scanning beam so that the goods in question did 
not register on the scanner. And in addition to that the 
supervisor claimed to have heard the applicant advising the 
operator of the product numbers of some items of goods 
which were to be manually entered into the checkout 
register. 

The respondent contends that an employee in the role of 
customer should not engage in the checkout process with an 
operator on duty. It is said that such conduct on the part of 
an employee is irresponsible and conduct not expected of an 
employee who is herself a checkout operator. 

It is of the utmost importance that I mention that the 
reasons I have just described are the respondent's explana- 
tion of the precise or substantive reasons for the applicant's 
dismissal. On behalf of the respondent Ms Vincent said there 
was a vehement denial of dishonesty or theft on the 
applicant's part as reason for dismissal. Rather it is 
contended that in the light of a previous warning the 
applicant by her conduct on the evening in question 
demonstrates that she is without the care and responsibility 
required for the position she held. Accordingly the respon- 
dent says it has no confidence in the applicant's ability to 
perform the work for which she was engaged. 

The respondent also raises a point of jurisdiction, 
claiming that because the applicant was a casual employee 
as defined in clause 7 of the relevant award, namely. The 
Shop and Warehouse (Wholesale and Retail Establishments) 
State Award 1977, there was no 'dismissal', therefore no 
condition precedent to jurisdiction pursuant to s.29(b)(i) of 
the Act. 

The decision of the Full Bench in The Shop, Distributive 
and Allied Employees' Association of Western Australia 
and Charlie Carters Pty Ltd (66 WAIG 1014) was referred 
as support for the respondent's proposition. 

Had the applicant presented herself for work on 22 May 
1992 and was told that she was not required, I think it would 
have unquestionally been the case that her contract of 
service with the respondent had ended at the completion of 
the day's work on 21 May. And if the reasons given for not 
requiring her services were the circumstances of the evening 
of 21 May that could not have been a 'dismissal' for obvious 
reasons. 
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Because there was no 'dismissal' in those circumstances 
there could be no jurisdiction. Moreover, while a refusal to 
employ is an industrial matter upon which jurisdiction might 
have been grounded, the jurisdiction in s.29(b)(i) is 
specifically related to an unfair dismissal and a refusal to 
employ could only be heard upon an application by a union 
on the applicant's behalf. 

However, in my opinion the respondent's jurisdictional 
point is really without foundation. In my opinion the crucial 
question is: Was the applicant re-engaged on 22 May? 

It is clear indeed that with full knowledge of the events 
on the evening of 21 May the manager did not say anything 
to the applicant about her being no longer employed. In fact 
the applicant returned to the supermarket on that evening to 
exchange a packet of Ice Magic, one of the contentious 
items, and, on the manager's testimony, was told that the 
subject would have to be seen to "tomorrow". 

Furthermore, according to the manager the rolls from the 
register were not checked until the following morning when 
she spoke to her "boss" when it was thought that the 
applicant and the operator who was on duty at the relevant 
time should be "put off. 

The manager said she waited until the applicant came into 
work. She said the applicant picked up the till tray before 
proceeding to the till "to start work" and she then decided 
to call her back. The purpose of calling the applicant back 
was to ask her if she had bought the ice magic. 

Importantly, I stress, the applicant was not called back to 
be told that she had not been re-engaged, if the manager had 
thought it was not too late to say that. 

At that stage the manager's evidence was as follows: 
I asked her had she bought the Ice Magic and she 

said, "Yes." I said, "Are you sure," and she said, 
"Yes," and I said, "Well, it never went over the 
scanner." I said, "Did you buy alfalfa sprouts?" She 
hummed and haed and she said in the end, "Yes." I 
said, "Well, they didn't register either," and I said, 
"Have you got your docket," and she said, "No," and 
I said, "Well, we have the journal roll." I produced the 
journal roll, we both looked at it and I said, "We can't 
accept this at the front end. I will have to put you off." 

I think the words "to put you off" means the same as "to 
dismiss you" or "you are no longer employed, from this 
moment." They convey recognition of an employment 
relationship on foot. 

The applicant testified on the facts prior to and at that 
stage. She said (transcript p8): 

I reported for work in the office, clocked on and 
reported for work in the office; I picked up my till and 
I went out to the register and they were all full; they 
all had tills in them, so I went back to the office and 
half-way there I met Myrle there and she said, "Come 
into the office; I want to talk to you anyway." 

There is no inconsistency between the evidence of both 
persons and in my opinion the applicant was allowed to start 
work without any questions being raised. Indeed, I think the 
applicant was allowed to start so that she could be put off 
according to the previous discussions between the manager 
and her "boss". 

I find that the applicant was re-engaged and that I have 
jurisdiction in this matter. 

As to the questions of instructions to the applicant 
regarding policy and procedures at the checkout, I am 
satisfied on the evidence that the applicant knew that one 
employee should not process another employee's purchases 
at the checkout without a supervisor in attendance. 

The applicant was not an employee but a customer at the 
relevant time and that fact raises the question of remoteness. 
Indeed Ms Bebb for the applicant relies on this point to a 
very large degree to ground an unfair dismissal, noting that 
there was no instruction to employees regarding procedures 
or policies that applied to them as customers at the checkout. 
Nevertheless, as I have already said, the respondent's point 
in this respect is that the applicant should have known better. 

In fact the assertion that the applicant should have known 
better is fundamental in the respondent's case: because the 
applicant revealed that she did not know better the 
respondent says it no longer had confidence in her as an 
employee and she was justifiably and not unfairly dismissed. 

Fairness is synonymous with equity as that term is 
used in the IR Act 1979. Gallagher J. described the 
connection in Re Long Service Leave (Engine Driv- 
ers') Award, 1961 AJLR Report No. 308, p. 4; 
expanded report p. 8: 

"The Shorter Oxford English Dictionary defines 
'equity' as meaning: 'The quality of being equal or fair; 
impartiality; evenhanded dealing; that which is fair and 
right.' 'Conscience' is defined in the same dictionary 
as 'a faculty or principle which pronounces upon the 
moral quality of one's action or motives approving the 
right and condemning the wrong; conscientious obser- 
vance.' The dictionary of English Law prepared under 
the general editorship of the late Earl Jowitt includes 
under the heading 'equity' (Vol. 1 p. 724), the 
following statement: 'In its primary sense equity is 
fairness or that rule of conduct which in the opinion of 
a person or class ought to be followed by all other 
persons. Taken broadly and philosophically, equity 
means to do to all men as we would they should do unto 
us—(to live honestly, not to hurt another, to give to 
each his due). ...Equity in the sense of fairness is 
frequently opposed to law and legality, because that 
which is fair does not always constitute a legal claim 
or defence.' " 

The respondent was entitled to have regard for its own 
interests, which is to say, the future consequences for it 
arising from the applicant's conduct; but to be fair it was 
required to consider what that dismissal held for the 
applicant as well. 

In my opinion the applicant's conduct as a customer on 
the evening in question did not raise a probability that she 
had failed as an employee. Even if there was sufficient in 
her conduct as a customer to raise some doubts about her 
future reliability as a checkout operator, in my opinion that 
could have been corrected by admonition. 

In my opinion the respondent's decision to dismiss the 
applicant was unfair in all of the circumstances of this case. 

My decision is that an order requiring the respondent to 
offer the applicant a contract of service as a checkout 
operator shall be made. The offer shall be made forthwith 
and the order shall provide that in the event that the applicant 
accepts the respondent's offer she shall be paid as though 
she had remained in continuous employment with the 
respondent. 

Pursuant to s.27(l)(v), Ms Bebb is directed to prepare the 
form of order required to finalise this matter. 

Appearances: Ms K. Bebb on behalf of the applicant. 
Ms M. Vincent on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Naomi Anderson 

and 
Supa Valu Supermarket, Beechboro. 

No. 683 of 1992. 
COMMISSIONER O.K. SALMON. 

25 June 1992. 
Order. 

HAVING heard Miss K. Bebb (of counsel) on behalf of the 
Applicant and Ms M. Vincent on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

1. The Respondent, Supa Valu Supermarket, Beech- 
boro shall forthwith offer the Applicant, Naomi 
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Anderson a contract of service as a checkout 
operator with working hours of 23 hours per week. 

2. In the event that the Applicant accepts the 
Respondent's offer the Respondent shall pay to 
the Applicant the sum of $139.78 gross per week 
(or $131.53 net) from 22 May 1992 to the date of 
acceptance of the Respondent's offer as though 
the Applicant had remained in continuous em- 
ployment with the Respondent 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Georgina Beale 
and 

Curtin Consultancy Services Limited. 
No. 1473 of 1991. 

COMMISSIONER C.B. PARKS. 
17 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to s. 29 of the Industrial Relations 
Act 1979. The Notice of Application alleges that Ms G. 
Beale was unfairly dismissed from her employment with the 
respondent employer and seeks an order that she be 
reinstated in that employment. 

The application was amended, by leave of the Commis- 
sion, to include an alternative claim that, should reinstate- 
ment not be granted and therefore the dismissal be allowed 
to stand, the respondent has failed to pay the applicant a 
benefit which should be implied as due to her as a 
consequence of the dismissal. Ms Beale claims payment of 
her salary for a period of 106 hours and 45 minutes in lieu 
of unused leave which she asserts had accrued to her by 
reason of having worked the equivalent time in excess of her 
prescribed daily hours of work. 

The respondent employer denies that it unfairly dismissed 
Ms Beale and that, as a consequence of her services having 
been terminated, she is entitled to the benefit which she 
claims. 

Ms Beale commenced employment with the respondent 
employer as Manager of Consulting and Testing on 29 June 
1989. She continued in that capacity until her services were 
terminated by Mr J.N. Bell, the General Manager for Curtin 
Consultancy Services Limited (hereinafter referred to as 
CCS). Tennination of her services is said to have occurred 
on 13 September 1991. In accordance with a notification 
issued to her on that date (exhibit L), she subsequently 
received the payment of her salary due to 13 September 
1991 and for an additional two weeks. Other payments were 
also made. 

Mr Bell terminated the services of Ms Beale for reasons 
expressed in a letter to her on 13 September 1992. The 
relevant extracts of such are— 

"Your lack of control of several major contracts has 
cost the Company dearly in terms of revenue and time 
and the disputes which have arisen cast the Company 
in a poor light. 

In addition, your inability to provide justification for 
your actions has led me to conclude that a change of 
staff is required. 

I am disappointed that the guidelines provided and 
the discussions between us have not resolved these 
matters." 

(exhibit L) 

In November 1988 the governing board of CCS termi- 
nated the services of all its employees because of the 
substantial financial losses incurred by it in that year. Mr 
J.N. Bell, the previous Manager of Consulting and Testing, 
was subsequently re-engaged and appointed to the position 
of General Manager with overall responsibility for the day 
to day operations and the financial success of the business. 
Mrs N.A. Mackie, previously the Assistant Accountant, was 
also re-engaged and later promoted to the position of 
Accountant early in 1991. 

Ms Beale, the Manager of Consulting and Testing, Mrs 
Mackie, the Accountant, and another, the Manager of 
Education and Training, each reported directly to Mr Bell, 
the General Manager. 

CCS is an entity which provides, particularly to industry, 
a training, consulting, research and testing service. It is a 
commercial enterprise and therefore charges for work that 
it undertakes. CCS utilises the expertise of the academic and 
technical staff of Curtin University who are prepared to 
participate in consultancy arrangements with it. The 
University is said to encourage its academic and technical 
staff to engage in consultancy work. It is open to them to 
engage in such work as independent consultants, however 
many take advantage of the opportunities presented through 
CCS. Those who are available to CCS have no ongoing 
contract relationship with it. Each is engaged as a contract 
consultant on the occasion that CCS has need of their 
expertise. 

Enquiries relating to a possible consultancy project are 
generally received by the respondent, either directly from a 
potential client, or alternatively from an enquiry originally 
directed to one of its usual consultants. 

Before CCS contracts with a client, a potential project, 
other than one requiring a standard test procedure, is referred 
to the University staff member, or members, with the 
relevant expertise. The member considers the viability of the 
potential project, establishes the technical parameters 
thereof, discerns the equipment and material required, 
assesses the hours of input required to complete the project 
and thereby determines the price at which they offer to 
consult with CCS for the proposed project. From that 
information CCS then establishes its price for the project 
concerned and it is then put to a prospective client. That 
price may be subsequently negotiated but, when accepted by 
the client, a letter of authority to proceed, or alternatively 
a purchase order, is required by CCS as a matter of policy 
before work commences on the project. After formal 
approval from the client, CCS issues its own purchase order 
to engage the relevant consultant for the sum quoted by the 
consultant. 

On occasions, project costs arise in excess of those 
allowed for by CCS. The policy of CCS is that such 
additional costs are not to be incurred by it unless they are 
first authorised by the client, again by either a letter of 
authorisation or a purchase order. In turn CCS either incurs 
such costs directly, or alternatively, via its consultant 
following the issuance to him of a purchase order 
authorising the increased cost. At the completion of the 
project the result is provided to the client and the client is 
invoiced for the contracted price, or amended price. 

The accepted departures from this procedure are, where 
a client requires that a security door test be conducted the 
fee must be paid in advance, and for some other categories 
of contracts for which it has been decided that the contract 
price, or part thereof, is required to be paid in advance so 
as to reduce the exposure of CCS to bad debts. As another 
means of avoiding the possibility of bad debts, credit checks 
are to be undertaken as a precaution against unknown 
clients, or with those whom difficulty may have been 
experienced in recovering a previous contract payment. 

It is submitted on behalf of the respondent that the tenns 
of its letter {supra) allude to the failure of Ms Beale to 
comply with the established procedures for the establish- 
ment and administration of contracts entered into on behalf 
of CCS. These procedures, the respondent says, were well 
known to her. Her actions and conduct, the applicant says, 
have caused CCS to become involved in disputes with 
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contracted clients and to incur financial losses on a number 
of contracts it undertook. It is further submitted that Ms 
Beale failed to apply the credit controls she was required to 
observe and in addition she wrongly allowed costs to be 
incurred by CCS which have been unrecoverable because 
they had not been authorised by contracted clients, or if they 
had, no documented authorisation was obtained from such 
clients. 

Consultancy contracts which the respondent asserts 
suffered problems as a direct consequence of Ms Beale's 
actions and conduct have been indentified (exhibit 5) as— 

P.T. Jonas Sariharum 
Safe-T-Ware 
Dekker International 
Farooq Khan 
Unilab Telecommunications Ltd 
J.P. Distributors 
Butcher Paull & Caulder 
John Caroma 
Glama 
Modra Electric 
Miniskaff 
Ocean Shipyards 
Syntax 
Iterlock Extrusions 
M. Kaillis—Soleil Servant Pty Ltd 
Ravi Industrial Group 

According to a document titled Manager, Consulting and 
Testing Contract (exhibit 3), signed by Mr Bell and Ms 
Beale on 13 July 1989, her duties were itemised as— 

1. Duties 
1.1 Administer existing contracts. 
1.2 Develop additional contracts. 
1.3 Maintain job files. 
1.4 Promote the company. 
1.5 Develop proposals. 
1.6 Supervise temporary staff. 
1.7 Any other duties as directed by the General 

Manager." 
The role of the Manager of Consulting and Testing, so far 

as it is relevant to the issues before the Commission, was 
to; establish contract arrangements for consultancy projects, 
administer the contract requirements, control and authorise 
project expenditure, and if necessary, renegotiate an 
increased contract price. 

Consultants often have a need for direct contact with a 
client during the conduct of a project. It is a requirement that 
such should not result in any direct commitment which 
would alter the costs upon which the contract price of CCS 
had been established. 

It is submitted for the applicant that the procedures 
appropriate to the performance of her duties were not 
adequately explained to her upon the commencement of her 
employment with the respondent. Although some guidance 
was given, Ms Beale says that she identified, and also 
established, appropriate procedures from a review of past 
contract arrangements contained in the records of her 
employer. These assertions were not challenged. 

There is no dispute that difficulties have been experienced 
with several of the consultancy contracts, but it is argued 
that the blame for such does not lie with Ms Beale. Most 
of the difficulties, it is said, arose from matters outside of 
her control, or for the want of adequately defined procedures 
to guide her endeavours. Allegations that Ms Beale failed 
to implement a system that required payments to be made 
in advance on certain contracts and that she failed to 
undertake credit checks on other clients, are denied by her. 
These procedures, it is asserted, were not introduced by CCS 
until after the contracts complained of had been entered into. 

It is further argued that Ms Beale was not clearly informed 
that her performance was unsatisfactory. She had no 
indication that such was the view of her superior, Mr Bell, 
until shortly before the date her services were terminated. 
Thus she was not, by way of warning or counselling, given 
a reasonable opportunity to rectify the short comings 

perceived by Mr Bell. That, it is argued, constituted a 
circumstance held to be unfair in the matter of J.A. Margio 
v. Fremantle Arts Centre Press (70 WAIG 2559). It is further 
submitted that the absence of procedures and appropriate 
counselling and warning of the applicant made the act of her 
dismissal unfair according to the principles considered in the 
matter of the Undercliffe Nursing Home v. FMWU (65 
WAIG 385). 

P.T. Jonas Sariharun was an Indonesian client with which 
CCS entered into an arrangement to develop and test several 
products. In order to limit its financial exposure CCS 
contracted to do that work, and any changes thereto agreed 
during the course of the project, on the basis that such would 
be paid for in advance. 

The evidence reveals that at the end of 1990 the consultant 
had completed work on behalf of CCS which had not been 
paid for in advance. 

After the end of the respondent's financial year in 
December 1990, its auditors wrote to the Indonesian client 
to validate a debt recorded as owed by it in the respondents 
accounts. That caused the client to challenge that debt. Ms 
Beale invoiced the client on or about 14 January 1991 and 
it disputed that the work done had been authorised, or that 
the payment was due, because it believed that it had paid 
in advance according to the arrangements made. 

It was later discovered that not all costs incurred up to 14 
January 1991 had been included in the invoice of that date 
and that further costs had also been incurred which were also 
then invoiced to the client. In the meantime CCS had 
received a payment for the client but it did not satisfy the 
sum claimed for work done. The residual amount of that 
invoice to the client has not been recovered by CCS, 
notwithstanding representations to the client by both the 
consultants and Mr Bell. 

I am satisfied from all of the evidence that Ms Beale did 
not correctly administer the contract arrangement with the 
client. She wrongly allowed the consultants to proceed with 
work without satisfactory documentation from the client and 
did not arrange for the client to make payment for that work 
in advance. Additionally, knowing the client had expressed 
concern that it was said to be in debt to CCS, she incorrectly 
invoiced the client in January 1991. Work being conducted 
by the consultants was ceased at the direction of Mr Bell and 
that should have been effected at an earlier date by Ms Beale 
in the administration of the contract arrangement. 

As to the Farooq Khan contract, Ms Beale admits that she 
did not follow procedure, to the extent that unsatisfactory 
records have been kept. A debt claimed to be owed by the 
client was the subject of litigation. It was finalised in a 
pre-trial settlement at a sum less than that which CCS 
claimed was due to it. In this matter Ms Beale allowed a cost 
overrun to occur and either did not obtain authorisation from 
the client, or failed to obtain it in written form. 

Unilab Telecommunications Ltd was a project undertaken 
in which she allowed the consultant to exceed the costs 
budgeted for the project. Written authorisation was not 
obtained from the client. The client disputed the sum it was 
invoiced by CCS and this caused difficulty in recovering the 
debt from the client. That debt was paid by the client. 

In the matter of Safe-T-Wear, the consultant experienced 
technical difficulties in developing a testing apparatus for 
the client. The use of secondhand equipment was part of the 
problem. Additional equipment costs were incurred and 
there was a greater input of consulting hours than was 
authorised under the contract. This resulted in a substantial 
sum not able to be recovered from the client. I do not 
propose to canvas each and every one of the contracts which 
the respondent employer alleges were not correctly managed 
by the applicant. The remainder of the contracts listed 
basically fall into two categories of compliant, both of which 
relate to an alleged failure by Ms Beale to insulate CCS, 
were ever possible, from the likelyhood of bad debts. It is 
clear that in each case that Ms Beale did not, either arrange 
for a contract payment to be made in advance or 
alternatively for a credit check to be made on the client. 
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In June 1991 CCS introduced a credit application form. 
I am satisfied however from the evidence Mr Bell and Mrs 
Mackie that, as the consequence of a major loss experienced 
on a particular contract in 1990, discussions involving Ms 
Beale followed thereon and served to create an awareness 
of the need to follow procedure and thereby reduce the 
potential for future problems. I am further satisfied that 
during the early part of 1991 matters of credit control were 
raised with Ms Beale in discussions with Mr Bell and Mrs 
Mackie but that she failed to respond and implement 
controls to reduce the financial exposure of CCS. 

The various concerns of Mr Bell had arisen prior to his 
meeting with Ms Beale on or about 5 August 1991. At that 
meeting he became angry with Ms Beale. The following day 
Ms Beale offered to resign but he recommended against that 
course of action. That occutxence, according to the advocate 
for the applicant, was not followed by any subsequent failure 
by Ms Beale. Therefore it is said that the termination of her 
services on 13 September 1991 was unfair because it was 
grounded on matter of concern that did not previously 
warrant a parting of the ways. It is subsequent to that August 
meeting with Mr Bell that the settlement on the Farooq Khan 
contract occurred. When he reviewed that matter with Ms 
Beale, her response was such that in his view she had not 
grasped the importance of following established procedures 
notwithstanding the financial difficulties experienced in her 
departmeet as a consequence of not doing so. Thus he 
anticipated continuing difficulties and elected to terminated 
her services. 

It is clear from the evidence that the applicant knew that 
costs budgeted for a contract were not to be exceeded unless 
they could be recovered from the client notwithstanding 
that, Ms Beale did not maintain close control of the 
consultants. She allowed them to incur costs on projects, on 
behalf of CCS, beyond their individual contracts to CCS 
without them being authorised by her subsequent to 
establishing that it was recoverable from the client. When 
contracted to a consultant CCS guarantees to pay the 
accepted price to the consultant however Ms Beale readily 
accepted price variations by consultants and authorised 
payment thereof before arranging for written authorisation 
from the client to enable recovery thereof. 

Ms Beale was employed in a managerial capacity. It is 
my view that a job of this nature is such that it does not 
require higher management to explain in finite detail what 
is required of the manager. In this case it is a matter of the 
manager failing to observe undisputed established proce- 
dures and others which I believe were adequately drawn to 
the attention of Ms Beale. Thus I am of the view that she 
was given adequate opportunity to conform with the 
requirements of her employer and therefore it was not unfair 
to terminate her services for the reasons which it did. 

As an alternative to reinstatement it is claimed that Ms 
Beale should, as a consequence of her dismissal, be awarded 
the payment of her salary for a period of 106 hours and 45 
minutes. This period of time, according to Ms Beale, is one 
she calculated from information contained in her diary. It is 
said to represent an accumulation of the times she worked 
for her employer in excess of her ordinary daily prescribed 
hours of work and for which she had not been compensated 
at the date of her dismissal. 

It is submitted for the applicant that where employees of 
the respondent worked in excess of their prescribed daily 
hours they received no additional payment for it but were 
entitled to observe the equivalent time as leave during 
ordinary working hours, at some later date. It is asserted that 
Ms Beale accumulated 106 hours and 45 minutes of such 
leave. That leave has not been taken and therefore she has 
not received any form of recompense for the extra hours of 
work she has performed for her employer. It is therefore 
argued that, in the absence of any term of her contract of 
employment granting her the payment of her salary in lieu 
thereof, it is reasonable and equitable that such a term be 
implied by the Commission. The Reasons for Decision in 
the matter of P.J. Francillon v. Quality Pacific Hotels Ltd 
(70 WAIG 2425) were commended to the Commission 
without analysis. 

The advocate for the respondent argues that the applicant 
has failed to establish that she was entitled to an "overtime" 
benefit. From the general thrust of submissions, I take that 
to mean there has been a failure to establish that there 
existed a term of Ms Beale's contract of employment which 
entitled her to a compensatory benefit on any occasion that 
she may have worked in excess of the ordinary daily hours 
prescribed for her. No direct evidence of such is said to have 
been submitted to the Commission. Additionally, it is 
submitted that the principles relating to implied contractual 
terms relied upon in PJ. Francillon v. Quality Pacific Hotels 
Ltd {op cit), are those addressed in R. Simons v. Business 
Computers International Pty Ltd (65 WAIG 2039). They are 
said not to have been satisfied. 

During cross examination Mr Bell conceded that from 
time to time Ms Beale may have worked in excess of the 
Yl1/! ordinary working hours required of her. He denied 
however that any such excess time automatically qualified 
her to take the equivalent time as leave. It is his evidence 
that he has allowed employees to take such compensatory 
leave subject to such an arrangement being entered into prior 
to the employee working the excess time. His evidence is 
that no such arrangement was entered into with Ms Beale 
in relation to the time that she now claims. Mr Bell says he 
did not validate the claimed time and was unaware of it until 
she claimed payment in lieu thereof in a letter dated 18 
September 1991 (exhibit 2), several days after her dismissal. 
He says he ignored this because "(I)t was just a cheap 
attempt to try and get whatever she could out of the 
company. She knew what the rules were." When questioned 
further, he said that he had often stated to employees that 
no payment would be made in lieu of time off. 

No evidence has been submitted on behalf of Ms Beale 
which goes to establishing that she was, as claimed, entitled 
to accrue leave as a specific term of her contract of 
employment. At best there is a submission from the bar table 
that "employees" of the respondent were so entitled. It is 
the unchallenged testimony of Mr Bell that leave of the type 
claimed has been allowed by him but it does not accrue as 
an automatic right. There is nothing which causes me to 
doubt the testimony of Mr Bell. The onus on the applicant 
to establish an entitlement to the leave claimed has not been 
discharged and thus I find that no such benefit arose under 
her contract of employment. Such is necessary to found the 
claim that she ought to be awarded a payment in lieu thereof 
as an implied term of her contract of employment. 

Had the necessary foundation existed, the claim for 
payment in lieu as an implied term would also fail. Mr Bell's 
unchallenged testimony, which I therefore accept, is that he 
has often declared on behalf of the respondent that payment 
would not be made in lieu of leave. Thus management has 
formed a definite view that is opposed to adopting a 
compensatory payment as an alternative to any leave 
arrangement. Whether the applicant was present when any 
such declarations were made is not known. 

The authorities cited by both parties each rely on the 
views of Mason J. as expressed in the matter Codelfa 
Constructions Pty Ltd v. State Rail Authority of New South 
Wales (56 ALJR 459). He said— 

"The implementation of a term is to be compared, 
and at the same time contrasted, with rectification of 
the contract. In each case the problem is caused by a 
deficiency in the expression of the consensual agree- 
ment. A term which should have been included has 
been omitted.... with implication the term is one which 
presumed the parties would have agreed upon had they 
turned their minds to it—it is not a term they have 
actually agreed upon. Thus, in the case of the implied 
term the deficiency in the expression of the consensual 
agreement is caused by the failure of the parties to 
direct their minds to a particular eventuality and to 
make explicit provision for it. ... 

For obvious reasons the courts are slow to imply a 
term. In many cases, what the parties have actually 
agreed upon represents the totality of their willingness 
to agree; each may be prepared to take each chance in 
relation to an eventuality for which no provision is 
made. ... 
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Accordingly, the courts have been at pains to 
emphasise that it is not enough that it is reasonable to 
imply a term; it must be necessary to do so to give 
business efficacy to the contract. ... 

The conditions necessary to ground the implication 
of a term were summarised by the majority in BP 
Refinery Pty Ltd v. Hastings Shire Council. ... 

(1) it must be reasonable and equitable; 
(2) it must be necessary to give business efficacy 

to the contract, so that no term will be 
implied if the contract is effected without it; 

(3) it must be so obvious that "it goes without 
saying"; 

(4) it must be capable of clear expression; 
(5) it must not contradict any expressed term of 

the contract." 
No express provision entitling Ms Beale to a payment in 

lieu of taking leave existed within her contract of employ- 
ment For her part there is no suggestion that the subject of 
payment in lieu was raised at any time during the course of 
her employment. Thus it remains for consideration whether 
such a term is one that the parties would have included in 
the contract of employment had they directed their minds 
to the subject and, is it necessary to give business efficacy 
to the contract of employment? 

The claim before the Commission is not unlike that which 
was considered in the matter of Simons v. Business 
Computers International Pty Ltd {op cit) where, on appeal, 
it was held inappropriate to imply a term requiring that a 
payment be made in lieu of annual leave not taken before 
the conclusion of the employment contract. Had Ms Beale 
been entitled to accumulate the leave which she claims is 
due it would not be necessary to commute such leave to a 
payment in lieu to achieve business efficacy. That would 
have occurred upon exercising the alleged right to take the 
leave. According to the testimony of Mr Bell, payment in 
lieu had been considered and rejected on behalf of the 
respondent. It is therefore not a term that would have been 
agreed. Thus I consider, had the benefit of leave been due 
to the applicant, there is no basis to imply a term that salary 
should be paid in lieu thereof. 

Appearances: Mr K.J. Trainer appeared on behalf of the 
applicant. 

Mr P.G. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Georgina Beale 
and 

Curtin Consultancy Services Limited. 
No. 1473 of 1991. 

COMMISSIONER C.B. PARKS. 
17 June 1992. 

Order. 
HAVING heard Mr K.J. Trainer on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edmond K.W. Cheung 

and 
Peony Garden Chinese Restaurant. 

No. 177 of 1992. 
COMMISSIONER R.N. GEORGE. 

19 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: On 14 Febraary 1992 Mr Edmond 
K.W. Cheung (the Applicant) filed in the Commission an 
application for an Order against Peony Garden Chinese 
Restaurant (the Respondent) pursuant to Section 29(b)(ii) of 
the Industrial Relations Act 1979 for a benefit not allowed 
to him by his employer, not being a benefit under an award 
or Order of the Commission, to which he claimed to be 
entitled under his contract of service. The benefit claimed 
is $2,509.59 being $1,666.70 in wages for the period 31 
December 1991 to 25 January 1992, and $842.89 said to 
have been expended on behalf of the Respondent and not 
reimbursed. 

Attempts to resolve the claim by conciliation were 
unavailing due to the failure of the Respondent to attend at 
a meeting arranged at the Commission for that purpose. As 
a consequence, the matter was listed for hearing and 
determination at 10:30am on 16 June 1992. The Respondent 
again failed to record an appearance and the matter 
proceeded in its absence. 

Because of the failure of the Respondent to attend the 
Commission it is relevant to note the sequence of events 
since the application was filed on 14 February 1992. 

On 3 March 1992 the Applicant filed in the Commission 
a Declaration of Service to the effect that the Notice of 
Application and attached Particulars of Claim had been 
served on the Respondent at 53 Lake Street, Northbridge, 
that being the address from which the Respondent operated 
its business. There was no Answering Statement filed by the 
Respondent and on 13 March 1992, in a letter to the 
Registrar, the Applicant requested that the application be 
dealt with in accordance with the Industrial Relations Act 
1979 (the Act). A hand written note on that letter recorded 
a new address for the Respondent at C/—Trader Nick's, 
Northbridge Pavilion, James Street, Cnr. Lake Street, 
Northbridge. On 18 March 1992 the Deputy Registrar of the 
Commission was directed pursuant to Section 93(8) of the 
Act to investigate and report to the Commission on the 
prospects of settlement of the claim. On 19 March 1992 both 
the Applicant and the Respondent were notified in writing 
of a meeting scheduled for 10:30am on 10 April 1992 for 
that purpose. The notice to the Respondent was forwarded 
to both the Peony Garden Chinese Restaurant at 53 Lake 
Street, Northbridge and to Trader Nick's at the Northbridge 
Pavilion, corner of James and Lake Streets, Northbridge. 

On 10 April 1992 the application file was noted by an 
officer of the Commission to the effect that both the 
Applicant and the Respondent had telephoned and requested 
that the meeting be postponed until 10 May 1992. On 10 
April 1992, a notice was forwarded to the Applicant and the 
Respondent at the addresses used for the earlier notice dated 
19 March 1992. On 15 April 1992 a further notice was sent 
amending the date set for the meeting to 11 May 1992. There 
was no attendance by the Respondent at the appointed time 
and there being no capacity to pursue the matter through 
conciliation, the Applicant requested that the application 
proceed to formal hearing. On 18 May 1992 a Notice of 
Hearing issued confirming that the matter would proceed in 
the Commission on Tuesday, 16 June 1992 at 10:30am. 
Copies of the Notice of Hearing were forwarded to the 
Applicant and the Respondent at the addresses to which the 
notices dated 19 March, 10 April and 15 April 1992 had been 
sent. 

In the course of the hearing, the Commission was 
informed by the Applicant that following receipt of the 
Notice of Hearing he had made contact with a Mr loannou 
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of the Respondent in an attempt to resolve his claim. 
According to the Applicant, Mr loannou told him at the time 
that he had received the Notice of Hearing and asked the 
Applicant if he would pick him up so they could travel 
together to the Commission on the appointed day. The 
Applicant agreed but when he called to pick up Mr loannou 
he was not at his place of residence. 

Given the above the Commission is satisfied that every 
attempt had been made to ensure the Respondent was 
represented before the Commission and that no purpose 
would be served by adjourning proceedings. There was 
nothing to suggest that an adjournment would assist in the 
resolution of the matter by way of conciliation or that it 
would result in any different response to a further Notice of 
Hearing. In the circumstances it was decided to proceed to 
hear and determine the matter in the absence of the 
Respondent pursuant to the powers available under Section 
27(l)(d) of the Industrial Relations Act 1979. 

The facts as they are revealed from the sworn evidence 
of the Applicant are as follows. 

The Applicant commenced work for the Peony Garden 
Chinese Restaurant as Purchasing Manager from a date not 
made known to the Commission but prior to November 
1991. On 1 December 1991, Mr Peter loannou took over the 
operation of the restaurant and came to an arrangement with 
the Applicant which continued his employment. There was 
no formal contract covering the Applicant's employment but 
the arrangement which applied, in so far as it is relevant to 
the claim before the Commission, was that he would receive 
a wage of $400.00 nett after tax which would be paid weekly 
in arrears. A normal week was worked over six days, with 
each Tuesday being a day off. The pay week commenced 
on the Monday and finished on the Sunday. If work was 
required on the normal day off he was paid, according to the 
records submitted to the Commission as Exhibit 2, a normal 
day's pay. It was a further condition of his employment that 
the Applicant would make purchases on behalf of the 
restaurant of food and other necessities from moneys 
advanced to him for that purpose. This arrangement was 
altered by Mr loannou shortly after he took over the 
restaurant and the Applicant was asked to make the 
purchases using his own funds which would later be 
reimbursed. 

The Applicant was dismissed from his employment on 25 
January 1992 at which time he was owed wages for the 
period 30 December 1991 to 25 January 1992, a total of three 
weeks and five days for ordinary time worked plus an 
additional day worked in the week ending 5 January 1992 
when the restaurant was opened on the Tuesday for a special 
function. Based on the rate of wage to which the Applicant 
was entitled under his contract, this calculates to an amount 
of $1,600.00 nett after tax, not $1,666.70 as claimed. It 
appears from the evidence that the additional $66.70 wages 
in the figure calculated by the Applicant is based on a claim 
for payment in lieu of notice of termination. It was 
acknowledged by him, however, that notice of termination 
was not a condition of employment discussed with the 
Respondent and there was nothing in the evidence to enable 
notice of termination to be implied into the contract. 

In addition to outstanding wages, the Applicant was also 
owed $842.89 for purchases made from his own funds which 
had not been reimbursed. 

The amounts claimed were said by the Applicant in his 
evidence to have been acknowledged as owing by the 
Respondent who had given as the reason for non-payment 
a shortage of money. The Applicant supported his evidence 
as to the amounts claimed with copies of the wages records 
showing the weekly wages earned by the staff at the Peony 
Garden Chinese Restaurant for the period of the claim and 
the signatures indicating receipt of payment were applicable 
(Exhibit 2) and with detailed records and receipts for 
purchases made on behalf of the Respondent between 6 
December 1991 and 13 January 1992 (Exhibit 3). The 
Applicant also submitted a cheque dated 31 December 1991 
for an amount of $660.90 drawn under the name of "Trader 
Nick's" in his favour and returned by the R & I Bank 
marked "Refer to Drawer" (Exhibit 1). The relevance of 

this Exhibit to the claim, however, is not clear from the 
evidence. 

Owing to the failure of the Respondent to record an 
appearance in these proceedings, the Commission is left 
with no option but to determine the application of the 
uncontested evidence of the Applicant. The Applicant 
presented as an honest person and there was nothing in his 
demeanour or in what he said during proceedings which 
raises cause to doubt the truth of the evidence given. 

In all of the circumstances, I am satisfied that the claim 
by the Applicant, subject to the adjustment to the amount 
of wages claimed to be outstanding referred to earlier in 
these Reasons for Decision, is made out. The application is 
therefore to be determined by an Order that the Respondent 
pay to the Applicant an amount of $2,442.89 within seven 
days of the date on which the Order is issued through the 
Registry. 

Appearances: The Applicant appeared on his own behalf. 
There was no appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edmond K.W. Cheung 

and 
Peony Garden Chinese Restaurant. 

No. 177 of 1992. 
COMMISSIONER R.N. GEORGE. 

25 June 1992. 
Order. 

HAVING heard the Applicant on his own behalf and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Respondent herein pay to the Applicant Mr 
Edmond K.W. Cheung the sum of $2,442.89 within 7 
days of the date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act, 1979 
The Construction, Mining and 

Energy Workers' Union of Australia, 
Western Australian Branch 

and 
Robe River Iron Associates. 

No. 1557 of 1991. 
COMMISSIONER J F GREGOR. 

5 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This matter has its genisis in the 
filing of a Notice of Application in the Registry on the 2nd 
of October 1991. By the Notice the Construction, Mining 
and Energy Workers' Union, Western Australian Branch 
(CMEWU) applied to the Commission for an Order pursuant 
to Section 23 of the Industrial Relations Act, 1979 (the Act) 
for the reinstatement to the employment of Robe River Iron 
Associates (Robe) of Hugh Michael Costello who, accord- 
ing to the CMEWU, was unfairly dismissed from his 
employment as a locomotive engine driver by Robe circa 
24th of September 1991. 
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The matter was heard on the 29th and 30th of January 
1992 in Karratha. Further proceedings took place in Perth 
on the 6th of April 1992 at which time the Commission 
heard the submissions from Counsel who appeared on behalf 
of both of the parties. There is a connected application. No. 
1906 of 1991 which was made pursuant to Regulation 8 of 
the Industrial Relations Commission Regulations 1990 for 
the production of certain documents. Reasons for Decision 
were issued following upon that hearing which took place 
on the 20th of December 1991. 

As far as the CMEWU is concerned, Mr Stubbs, of 
counsel, encapsulated the matter for debate in the following 
way. He says that Hugh Michael Costello was dismissed 
from his employment with Robe on the 24th of September 
1991 apparently on the basis of an incident which occurred 
on the 23rd of September 1991 when it is was alleged he 
was involved in, during the course of his employment, an 
altercation with a fellow employee, one Mark Kembrey. 
That altercation was said to have taken place while Costello 
was driving a vehicle, after he tapped Mr Kembrey on the 
shoulder and thereafter was struck a number of blows to the 
face. Mr Stubbs said it would be Costello's evidence that 
he attempted to restrain Kembrey and that in due course he 
reported the incident. The investigation which arose from 
that report brought to light a further incident which had 
occurred between them on the 2nd of September 1991. That 
was an incident, according to the CMEWU, which appar- 
ently at the time did not warrant the generation of an 
Incident Report, however one was eventually made on the 
25th of September 1991 (see Exhibit S6). The time taken to 
generate the report, according to Mr Stubbs, casts some 
doubts upon the importance of the incident to which it 
relates. In the event, though, it was used by Robe to erect 
a history of dispute between Costello and Kembrey such that 
Robe was justified, in its view, in terminating the service 
of both of them. That action, insofar as Costello was 
concerned, was in the view of the CMEWU unfair. It 
deserves intervention of the Commission to the extent that 
it Order as remedy the reinstatement of Hugh Costello to 
employment with Robe. 

The general proposition articulated by Mr Dixon, of 
counsel on behalf of Robe, is that the matter is one which 
can not be approached from the aspect that the Commission 
should sit as a form of appellant body to determine whether 
the decision made by Robe was a decision that it would have 
arrived at in the same circumstances. To do so would be 
without power. This is because there must be a demonstra- 
tion to the Commission of an abuse, or oppressive conduct 
on the part of the employer in exercising its right of 
dismissal. The facts which surround the Costello incident 
are in conformity with standards accepted by the Commis- 
sion in a significant number of cases where the Commission 
has endorsed the proposition that fighting at the workplace 
or assault of whatever nature by an employee upon another 
would invariably result in dismissal. It is further argued that 
the cases which touch upon this issue are authority for the 
proposition that it is unreasonable to place upon an employer 
the burden of establishing the innocence or guilt of a 
particular employee where, after a proper investigation, 
there are conflicting versions of the event between which the 
employer is unable to distinguish. In such circumstances, the 
judgement of whether Robe acted fairly or not in the 
circumstances must be approached from the basis that the 
Commission is to assess the matter on what was known to 
the employer at the time of the dismissal. If proper 
consideration is given to the facts surrounding this dismissal 
then it would be seen that the decision has been made in line 
with Robe's policy which dictates that if employees engage 
in fighting at the workplace their services will be terminated. 
That is a policy well known to Mr Costello and would, in 
normal circumstances, justify summary dismissal, an option 
which was not exercised in this case because it was seen that 
there was a benefit to Mr Costello in not doing so. 

The relevant incidents were touched upon in the evidence 
of Hugh Michael Costell. By reference to his evidence, and 
to the documentation and evidence of others the Commis- 
sion has heard, a reasonable summary of the events is as 
follows. 

Mr Hugh Costello was employed by Robe at its 
Pannawonica operations. He had been on the payroll 
approximately 22 months before his services were termi- 
nated on the 24th of September 1991. There was some 
history of involvement between him and one Mark Kembrey 
in incidents which arose out of their work. For instance, Mr 
Costello was a witness to an incident circa the 29th of 
August 1991 when an argument took place between an 
acting foreman Mr Maurice Harper and Mark Kembrey 
concerning brake testing. During that argument Mr Harper 
sought the support of Costello by asking him whether 
Costello thought that Harper was unsafe. Costello did 
support Mr Harper and this made Mark Kembrey upset. Mr 
Kembrey did not accept an invitation to put in a grievance 
on the matter but he indicated that he was going to talk to 
the foreman at Deepdale, Mr Bert Hollier, concerning the 
issue. 

There was another incident on the 2nd of September 1991. 
Mr Costello admits that he had a verbal disagreement with 
Mr Kembrey. Again, the argument concerned the compe- 
tence of others and a debate whether one foreman was better 
than another. The comments of Kembrey led Costello to the 
view that Kembrey was still concerned about the issues of 
the week before. The conversation finished with Kembrey 
admonishing Costello for refusing to support him. This led 
to an argument between the two men in the presence of Ted 
Parsons and to Costello pushing Kembrey on the shoulder, 
telling him not to annoy him any more and suggesting that 
he seek a change in shifts. Mr Costello's view of the incident 
was that it was just a heated argument and because nothing 
arose from it, he formed the conclusion that the foreman, 
Ted Parsons, thought the same thing. However, in due 
course as has been mentioned previously in these Reasons, 
Mr Parsons did file an Incident Report on the 26th of 
September 1991, some 24 days after the incident, and two 
days after the termination of Costello's services. Exhibit S5 
is a photocopy of the document which carries a data entered 
stamp which is apparently attached in accordance with 
Robe's policy when the information is logged onto their data 
base. The date it was logged was the 10th of October 1991. 

Between the 2nd of September 1991 until 23rd of 
September 1991 when another incident occurred, it is Mr 
Costello's evidence that he continued to work with Mark 
Kembrey without any untoward problems but that he asked 
his superiors during that period whether he could change 
shift. He mentioned from time to time that he would not 
mind getting off the shift and getting onto another one to 
alleviate any conflict. He was told not to worry about it as 
Mark Kembrey may be going to another shift in any event. 
In view of that, according to Costello, he did not pursue the 
issue further. There were some minor difficulties between 
the parties during those weeks, particularly as it relates to 
radio procedure. There were some half a dozen occasions 
when Mr Costello had to ask Mr Kembrey to speak louder 
over the two-way radio. It was important that in the 
circumstances he hear the communication because the 
movement of locomotives was involved and there was safety 
considerations. 

On 23rd of September 1991 an incident occurred between 
Mr Costello and Mr Kembrey. The men had been first 
involved on other work. Costello had returned to the yard 
from driving baners at around about 11.30am and he was the 
dismounted observer for Mark Kembrey who was driving 
a locomotive. One of his duties as observer was to advise 
Kembrey on clearance on a speed restriction at the top of 
the yard. 

The story seems to be that Costello made a radio call to 
Kembrey to advise him that he was clear of the restriction 
and the response he received was not in accordance with 
radio procedure. According to Costello, Kembrey said 
words to the effect "Oh goodie, goodie, goodie" to which 
he replied "Dipstick—don't be a dipstick, Mark." He 
admitted that was not proper radio procedure and the 
conversation was broken into by John Campbell, the 
Foreman in charge of the area, directing the workers to 
desist. Mr Kembrey had attempted to check whether he was 
clear of the restriction by contacting a mainline loco driver 
who was in a position to observe it. However, according to 
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Costello, there was no reply from that driver because he was 
most likely still on the mainline radio channel. Even if there 
had been a response, as far as Costello was concerned, it was 
not a normal procedure for Kembrey to adopt because he had 
his own ground observation. Such contact would only be 
made if there was no ground observation. Mr Campbell later 
contacted Costello and told him to give Mr Kembrey a hand 
to move some empty wagons; after that Costello was to pick 
Kembrey up in a vehicle and bring him back to the rail 
humpy. There was no further mention of the altercation over 
the radio. 

Subsequently Kembrey was picked up by Costello. 
Costello's evidence was that he was thinking that he would 
mention to Mr Campbell the question of Mark Kembrey's 
radio procedure, particularly his not using proper language 
and being smart. After Kembrey entered the vehicle there 
was no talk until Mr Costello indicated to him that when 
they reached the humpy he wanted to sort out once and for 
all Kembrey's voice procedure. In response Kembrey 
clapped his hands in a wide motion, repeated the words that 
he had used on the radio and accused Costello of being a 
'clever boy'. Costello restated that he needed to get the 
matter sorted out once and for all. It appeared to Costello 
that Kembrey was not listening to him so he tapped him on 
the shoulder. The vehicle was being driven along at this time 
on the access road on the way down to the rail humpy. It 
was travelling at between 40 to 50 kilometres an hour. The 
response to the tap on the shoulder was that Costello 
received a severe blow to his face. Blood immediately ran 
from his nose. Costello was of the view that the blow was 
from a closed backhand fist. There were a number of other 
blows struck. The Commission was shown in Exhibit SI 
four photographs which showed cuts to the bridge of the 
nose, the middle of the forehead and inner right eyebrow, 
together with bruising under the right eye. According to Mr 
Costello, he brought the vehicle to a halt as soon as he could. 
Mr Kembrey was still throwing punches which hit him on 
the left shoulder and around the chest. He alleged that 
Kembrey started to kick with his boots and in order to 
protect himself he slid across to shorten the length of the 
blows and during that exercise Kembrey twisted free and 
jumped out of the vehicle, then started yelling and 
screaming. Costello replied that he was going to report the 
assault straight away. According to Costello, Kembrey said 
that he would not be believed because he, Kembrey, would 
say "I'll just say you hit me first." 

Costello said he went straight to the rail humpy to clean 
up and report the matter which he did to Area Foreman 
Campbell. According to Costello, Mr Campbell was most 
concerned about the affair and went looking for Mr 
Kembrey. 

Mr Costello was taken to the medical centre where his 
injuries were attended to. On the way back to the rail humpy 
Costello remembers passing the then Resident Manager, 
Brian Oliver, and in due course he participated in an 
interview with him. Costello recalled that there was blood 
on the vehicle and on his shirt and trousers after he had been 
hit. Blood was all over the front seat, on the floor and on 
the back seat. When the interview had been concluded, he 
was told by Foreman Campbell to go home and that he 
would be told of further developments. He was not told that 
his job was in jeopardy. The next morning he was required 
to report for another interview with Mr Oliver, more 
particulars were taken from him and he was asked whether 
he wished to add anything further. Costello had said words 
to the effect that he hoped he was not going to lose his job 
over this (the incident) and the response was that was as yet 
unknown. Costello thought that he may well be going to get 
a very severe warning because it may be said by Kembrey 
that tapping him on the shoulder was some sort of 
provocation. It was not meant that way and it certainly, in 
Costello's view, was not serious enough to either justify the 
assault upon him or for him to lose his job. He was asked 
to leave the office for some 15 minutes. A phone call was 
made and on return Mr Oliver told him that he had sad news. 
There had been a violation by Mr Costello of the work 
agreement and he had broken rules. He was to be given 

seven days' notice and was to receive pay in lieu of serving 
that notice. 

That is sufficient scan of the evidence that the CMEWU 
seeks to adduce before the Commission in support of its 
claim but only insofar as that relates to incidents that have 
been taken into account. It adds that there are further matters 
which need to be taken into account by the Commission 
when considering the matters before it. For instance, there 
was considerable Examination-in-Chief of Mr Costello 
relating to the Incident Report which is Exhibit S5. It is clear 
that report was produced some time after the event and Mr 
Costello disputes the accuracy of some parts of it. The 
Commission was also given a bundle of documents in 
Exhibit S4. These documents, some which have not been the 
subject of sworn evidence or cross examination, are a series 
of personal references which Mr Costello has received from 
both his peers and superiors. Document 1 is a reference from 
Maurice Harper, the Operations Supervisor Rail. There is 
also a reference from John Campbell, the Supervisor at 
Deepdale, together with references from Loco drivers and 
a production worker. Mr Costello is described by R W 
Kennedy, JP, as a person of sober habits, good character, a 
willing worker who is also punctual. He is described in 
similar terms by a co-worker who worked with him for 
almost two years who described him as conscientious, 
reliable and self motivated. Another locomotive driver 
found him honest and an easy going person who is willing 
to help his workmates. 

By virtue of his position, Mr Brian Oliver, the Senior 
Manager Pannawonica for Robe and in charge of rail 
operations, was involved in investigation into the 23rd of 
September 1991 incident between Messrs Costello and 
Kembrey. He told the Commission that he had been 
informed that there was an urgent requirement for him to go 
to the site because of a fight between two employees. He 
spoke to John Campbell, who was the Foreman concerned, 
and ascertained the identity of the persons involved. He met 
them at the office and started an inquiry process by 
separately interviewing both employees. It is his evidence, 
and his notes of the interviews so indicate (Exhibit D3), that 
each of the combatants told him a story which conflicted 
with that of the other. Contrary to the story that Costello 
would have had Mr Oliver accept, Kembrey said that 
following a conversation where Costello had indicated that 
he was going to warn Kembrey in front of John Campbell, 
the Foreman, he had abused Kembrey and then hit him in 
the face with his left hand. Costello hit him hard enough for 
him to retaliate. He did that instinctively. After the car 
stopped, Costello continued to attack him by throwing 
punches and grabbing him. As far as Kembrey was 
concerned, he got out of the vehicle and started to walk back 
to the humpy. He disputed that Costello tapped him on the 
shoulder and said he was hit on the mouth and there was a 
small swelling inside his lip which proved it. Mr Kembrey 
told Mr Oliver that on the 2nd of September 1991 Costello 
had attacked him outside the humpy at approximately 0800 
hours. He had pushed him in the back and then put his fists 
up when he turned around. Kembrey did not report that to 
the Foreman even though he was asked what happened 
because he did not wish to pursue the matter. 

The statements, according to the evidence of Mr Oliver, 
created a situation where he had two contrary stories to pick 
from. He had follow-up interviews to try and establish the 
truth or not of each man's version of the incident. He 
concluded that the event was not singular in nature, but arose 
out of other actions, particularly when the allegation by 
Kembrey that Costello had pushed him on the 2nd of 
September 1991 was taken into account. In order to establish 
the truth or not of the allegation he asked Mr Parsons in to 
the office and put to him that Kembrey had said that he had 
been present and witnessed the altercation. Mr Parsons 
denied that vehemently. It was at this stage that the first 
interview was brought to a conclusion because Mr Oliver 
wanted to check out some of these differences. 

Mr Oliver had a discussion with Mr Campbell which led 
him to the conclusion that the events which had occurred on 
the previous day, 23rd of September 1991, were more 
significant than he had first thought because it involved 
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lengthy trading of abuse over the radio when the individuals 
had basically lost their tempers. All in all, Mr Oliver reached 
the conclusion that there were two different versions so one 
of the parties had to be lying or had distorted the facts. Mr 
Oliver could not make a judgement. He asked Mr Campbell 
what his thoughts were and their conclusions agreed: that 
was one of the parties was not telling the truth. Mr Oliver 
was also concerned about what can be described as the body 
language of both of the parties. Mr Costello was, in Mr 
Oliver's terms "like the cat who swallowed the cream". Mr 
Oliver related how he had addressed the issues, including 
the seriousness of the incidents and assessed the contribution 
of each of the individuals to the fight. Kembrey's case was 
clear cut. Regardless of provocation he had clearly over 
reacted. Insofar as Costello was concerned, he had to decide 
whether his action had been unreasonable and arbitrary. He 
concluded that Mr Costello was actively involved in the 
process commencing as far back as the 2nd of September 
1991. The radio procedure used was a clear breach of safety 
regulations and safe working practice. Instead of taking the 
issue to their Foreman and allowing it to be investigated 
Costello needled Kembrey and the issue was not allowed to 
rest until it could be dealt with by the Foreman. There was 
a conflict of statements between the two. Mr Oliver could 
not decide between them and discussed with Robe's 
Industrial Relations Manager the policy to be applied. Then 
having taken into consideration Mr Costello's previous work 
history, which Mr Oliver conceded was basically unblem- 
ished, that he was 50 years of age and would find difficulty 
getting further employment, it was decided that at the end 
of the day that Robe could not condone his actions, and 
neither could it be seen to be condoning the actions of either 
man and therefore termination was affected. 

Evidence was also heard from Mr Maurice Harper who 
is employed as a Rail Operations Supervisor. He gave 
evidence particularly concerning the personal reference in 
Exhibit S4. Basically he put a different gloss on the 
reference in saying that he gave it to Mr Costello to help him 
out in an application for another job because he looked like 
losing the one that he had at the mine over the incident 
involving Kembrey. In cross examination, though, even 
though he admitted taking some journalistic license on how 
long he had known Mr Costello, he did not resile in any way 
from anything he had written in the reference. 

Evidence was also taken from Edwin Robert Parsons who 
was employed as a Foreman in the Rail Department at 
Pannawonica for Robe. He gave evidence that on the 23rd 
of September 1991 he was approached by Mr Oliver about 
an incident which may have occurred between Kembrey and 
Costello earlier in September. He was asked was there any 
physical touching or pushing and he had said no. He gave 
further evidence concerning the 2nd of September 1991 
incident and related what had occurred. He said that there 
had been a heated exchange between Kembrey and Costello 
and had told them later to desist from their argument. 
According to Mr Parsons they did so and he felt the problem 
had been remedied by talking to them. Mr Parsons first gave 
evidence that the Incident Report of the events just related 
was made on the following day however he later admitted 
under cross examination that it was not submitted until 
around the 26th of September 1991, and then only after he 
was asked by Mr Oliver to do so. There was some 
equivocation in the evidence concerning when the document 
was generated and who asked for it but Mr Parsons 
continued with the assertion that even though there was a 
report done on the 26th of September 1991 there probably 
was another one done on the 2nd of September 1991. He was 
clear, though, that there was no physical contact between the 
two workers on that date. 

Evidence was also taken from John Barry Campbell who 
is employed by Robe as its Railyard Foreman at Pannawon- 
ica. He gave evidence that he received an approach on or 
about the 20th of September 1991 from Mr Costello and Mr 
Parsons concerning Mark Kembrey's radio procedure. They 
had claimed that he was clicking the radio and was not 
giving answers. This caused Mr Campbell to monitor the 
radio but there were no further incidents during that day. 
There was another incident later when Mark Kembrey asked 

the mainline driver, Dennis Raddon, was he clear at the back 
of the train. There was then silence. Mr Costello then came 
on using what Campbell thought was a drawling and 
taunting tone. There was then an exchange between both of 
the men, causing Campbell to step in and bring the 
conversation to a conclusion. Mr Campbell said he could see 
nothing wrong with Mark Kembrey making contact with 
Raddon but the procedure used on the radios between 
Kembrey and Costello was contrary to standard operating 
rules. It was Mr Campbell's intention to issue a written 
warning to both the employees for their actions but there was 
work still to be done in the yard and he allocated it to them. 
He was, though, going to get them together to speak to them 
later. However, later Mr Costello arrived at the humpy. He 
had blood on him and steps were taken to have him 
medically examined. 

Mr Campbell confirmed that he was unable to decide 
whose version of the events were correct. He thought they 
were both convincing. He was asked specifically did he 
think he could tell which one of the employees were lying 
and his view is that everyone is capable of doing that. He 
gave evidence about the persons present at the interview 
conducted by Mr Oliver and indicated that Mr Oliver had 
given Mr Costello the opportunity to have a union 
representative present. Insofar as the personal reference he 
had given to Mr Costello is concerned, he was approached 
by another person who asked if he could give a reference 
to Mr Costello as he was going for a job at Hamersley Iron. 
It was on that basis that he prepared the reference. He did 
not recall that Costello had approached him and had asked 
to be moved off shift but he had asked on behalf of another 
person. He was, however, aware that Costello had some 
problems with the way Mr Kembrey spoke to him. 

The respondent. Robe, also called evidence from Mark 
Kembrey. He told the Commission about incidents which 
occurred on the 23rd of September 1991. He related his 
version of his conversation with Dennis Raddon, the 
mainline driver. He admitted that while he was waiting for 
acknowledgement from Raddon concerning clearance on the 
speed restriction, Mr Costello had said on the radio that the 
train was clear and added the word "Dipstick". He used the 
expression slowly and sarcastically. He evidenced that he 
responded in kind and then John Campbell intervened and 
instructed them to stop. He related his view of the events 
which occurred after he got into the vehicle. Costello had 
told him that he, Kembrey, still had an attitude problem and 
he was going to warn him in front of John Campbell. He 
admitted that he slowly clapped his hands but says he did 
not respond verbally. He said that while the vehicle was 
moving along, Costello raised his left hand and struck him 
across the mouth with the back of his hand. He immediately 
retaliated and swung his right hand to make contact with 
Costello's face. He admitted that he punched him on the 
nose. Costello then stopped the vehicle and, according to 
Kembrey, proceeded to attack him; but he gave Costello no 
cause for doing that He was at the time trying to escape the 
vehicle. He said Mr Costello was throwing punches and he 
was fending him off but in response to a direct question as 
to whether he sustained injuries in this assault he said he 
suffered none at all. He remembered the incident on the 2nd 
of September 1991 but had a different view of it to Mr 
Costello. They had an argument and he described Mr 
Costello as weak. He felt a push in the back and turned 
around and saw Costello standing there with his fists up 
inviting him to fight. He says he ignored that and walked 
away. He said that Mr Parsons who was the Foreman, heard 
of the incident but did not witness it. He stood by his 
statement that on the 23rd of September 1991 he was hit first 
and that he retaliated instantly. 

The Commission heard submissions from Counsel for 
each of the parties. Mr Stubbs, who appeared on behalf of 
the CMEWU, says that because of the form of the dismissal 
and the rights that Robe have under its Award to deal with 
issues such as this, workers can be disciplined. If Robe opts 
not to do so and brands the worker as an unsuitable 
employee and terminates his service, then it is against that 
decision that the matter must be judged. To this end, the 
documents that appear in Exhibit S4 are important. In 
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general those documents, which, it was said, were not to any 
great extent undermined by cross examination of some of 
the writers, indicate that Costello was, up until this incident, 
essentially a good person, a valued employee whose 
workmates and supervisors see him in that light. That is at 
odds with the judgement made by Mr Oliver when he 
concluded that Mr Costello was an unsuitable employee, not 
only for what happened on the 23rd of September 1991. By 
reference to Mr Oliver's notes in Exhibit D3 though it can 
be conceded that he dealt with the issue in the correct way, 
he did not take the right final step because the reasons for 
terminating, that is fighting on the job and pushing another 
employee (see Exhibit D3), run together two events which 
are separated in time, one of which was, at the time of the 
first incident on the 2nd of September 1991, seen as not 
worthy of an Incident Report. If anything did happen on the 
2nd of September 1991, and obviously it did because 
Kembrey's evidence was to that effect, there was no action 
taken and no counselling concerning the incident. It is 
significant also that the reports about that post date the 
termination of Mr Costello. This is indicative that Mr 
Parsons did not see fit or regard the issue as significant 
enough to write a report. It was something that arose out of 
the investigation of the 23rd of September 1991 incident and 
it appeal's to be an afterthought. It is unfair in the extreme, 
according to Mr Stubbs, for Mr Costello to be penalised for 
an incident which occurred some time before when Robe, 
through its officials, did not see fit to take any action 
allegedly on the basis that Mr Kembrey thought he did not 
wish to make an issue out of it. The reality was there was 
no significance attached to the 2nd of September 1991 
incident at the time but it came into the calculations of Mr 
Oliver on the 23rd of September 1991. It was inappropriate, 
according to Mr Stubbs, for that to occur and it should have 
been a matter which was pushed totally aside. The incidents 
were fairly separate and they should be treated in that 
fashion. Insofar as breach of safety procedure is concerned, 
Mr Campbell had given evidence that he was going to deal 
with the question of the radio procedure when the two men 
returned to the humpy. To say also that what happened in 
the vehicle, insofar as Mr Costello was concerned, was a 
breach of safety was not a valid analysis of the situation. 

According to Mr Stubbs, the matters for determination 
now are very similar to those confronted by Mr Oliver. He 
had the story by Mr Costello that there was an altercation, 
firstly over the radio, which later errupted into physical 
contact in the vehicle. Costello and Kembrey vary as to how 
the fracas started. Costello says he primarily engaged in a 
verbal argument but gave Kembrey a gentle tap on the 
shoulder. For this he received severe blows and essentially 
tried to defend himself and bring the matter under control. 
Kembrey says that Costello struck him a back hand blow. 
Essentially Kembrey is saying that blows were being rained 
upon him and Costello is saying he was trying to restrain 
Kembrey. However, Kembrey's version of events does not 
fit comfortably with the evidence. There is minor puffiness 
on the left hand side of his face. Costello reported back to 
the humpy covered in blood whereas the other person did 
not. 

The history of Kembrey is important. It is clear that, 
according to Mr Stubbs, he is a man who stands alone, 
forceful in his views and there is grounds to question 
whether Mr Oliver considered that. He did not have the 
report of Mr Haiper at the time he made the decision to 
terminate Costello's services nor that of Mr Parsons. There 
was an existence of a report of Parson's concerning previous 
incidents with other employees but there does not appear to 
be due consideration taken of that. Finally Mr Stubbs 
submits that the policy applied by Robe may lead to 
potential and serious injustices in the circumstances which 
have occurred in this case because it allows people to set 
others up and to deprive them of their employment. It is not 
simply a case of Robe saying that it could not make a 
decision because where an otherwise good employee's 
services are terminated for this sort of reason it is 
appropriate, according to Mr Stubbs, for Robe to apply the 
best case scenario but it manifestly did not. The worst case 
scenario was applied and because of that the decision 

becomes harsh and unconscionable and it is suitable, 
therefore, for the Commission to intervene. 

Insofar as the submissions of Mr Dixon are concerned, he 
indicated that the case law to be applied identifies that a key 
element in cases such as the one under review is that being 
a participant in a fight as opposed to a victim well may be 
treated in the same way as a person who causes physical 
harm to another. The authorities for these propositions were 
examined. I make reference to the authorities later and do 
not need to record those cites by Mr Dixon other than to say 
that he examined the substratum of case law which arises 
from the Decision of Fielding C in Cioccarelli's Case (Peter 
John Cioccarelli v. Hamersley Iron Ore Pty Ltd (1983) 63 
WAIG 1105). He also referred the Commission to Acosta's 
Case (Robe River Iron Associates v. Australian Workers' 
Union (1987) 67 WAIG 320) and Eley's Case (Australian 
Workers' Union, WA Branch, Industrial Union of Workers 
and Others v. Robe River Iron Associates (1987) 67 WAIG 
1329). Based on his analysis of the case law Mr Dixon 
proposed that whatever way this case is approached it was 
open to the employer to conclude that Mr Costello was a 
participant rather than a victim and that his conduct 
contributed to the events as they occurred. That proposition 
can be made good out of Costello's own evidence which, 
if the evidence of Kembrey is juxtaposed, would over- 
whelmingly allow the employer to be entitled to conclude, 
as it did, that it could not chose between the respective 
versions that were put forward and it was therefore entitled 
to act as it did. The evidence is indicative that Costello's 
conduct in the vehicle was one of participation by verbally 
provoking and then tapping Kembrey. Costello acknowl- 
edged that he knew Kembrey may be angry. Costello's 
evidence was unsatisfactory. There was no explanation why 
he did not immediately remove himself from the vehicle. He 
had no explanation which could be afforded any credibility 
as to why Kembrey may have got a puffy lip while climbing 
out of the vehicle. It is open to draw the inference that 
Costello took the view that he could start the argument. He 
was aware of the fact that fighting was not permitted but he 
thought that having started it he could escape responsibility 
when the matter got out of hand. Further, Costello knew that 
his behaviour on the radio was unsafe practice and he knew 
that added to tension between him and Kembrey. There is 
sufficient evidence of similar conduct by Costello going 
back to the 2nd of September 1991 which, when the conduct 
of the 23rd of September 1991 is taken into account, entitled 
the employer to conclude that the employee conducted 
himself in a way which contributed to a significant degree 
to the tensions which have resulted in a physical confronta- 
tion. 

Insofar as Mr Oliver's investigation was concerned, he 
decided that the conduct of Costello was potentially unsafe 
and unsatisfactory. This should be added to the views of Mr 
Campbell that he would be wonied if Costello could get 
involved in the sort of argument that he did. Even if the 
Commission does opt to choose between the two men it does 
not necessarily lead to conclusion that Robe did not act 
reasonably on the circumstances of the day and that it was 
not open for it to come to the view that it has. It was faced 
with two versions and they could not choose between them 
because in reality, even if Costello was truthful in his 
version of the story there was still misconduct. But if he 
were not then there was clearly conduct that warrants his 
instant dismissal, let alone dismissal on notice. 

The procedures adopted by the employer was, in all 
respects, fair and Mr Costello was given full opportunity to 
put everything he wished to. He rejected the opportunity to 
have a representative present. He was not a member of the 
Union and he did not want a Union representative. It was 
clear he was aware of disciplinary procedures. He knew 
Robe's policy about fighting and he knew it clearly. The 
employer took into account his personal circumstances. 
Robe was igaware that in other respects Mr Costello was 
a good worker but his conduct in this circumstance was 
incompatible with continued employment. 

The case law to be applied in matters such as this is well 
known and I summarise it in the following way. An 
appropriate starting point is conveniently found in the 
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writing of Flemming: Law of Torts (7th ed) 481 etseq where 
the learned author writes that it is well settled that an 
employer, besides being vicariously liable for casual 
negligence of servants towards one another, has an 
overriding managerial responsibility to safeguard them from 
unreasonable risks in regard to the fundamental conditions 
of employment. This standard of care has been referred to 
by the learned authors in Macken McCarry & Sappideen: 
The Law of Employment (3rd ed) 111 et seq where it is noted 
that there is an increasing stringency of standard of care and 
a failure to meet the standard of care imposed by common 
law may not only expose the employer to risk of a damages 
action for a breach of contract or negligence but also provide 
evidence of a breach by the employer of some duty imposed 
by a statute. The Full Bench has observed in Australian 
Workers' Union, WA Branch, Industrial Union of Workers 
and Others v. Robe River Iron Associates (1987) 67 WAIG 
1329 (Eley's Case) that mine managers carry onerous 
responsibilities concerning a company's obligations to 
protect an employee from interference to his employment 
through physical risk or threats. There is an emphasis, as I 
understand the dicta, of a duty of care which is to be 
exercised by a manager who is responsible for the safety of 
the company's employees. An important writing in this 
jurisdiction is that of Fielding C in Cioccarelli's Case (John 
Peter Cioccarelli v. Hamersley Iron Pty Ltd (1983) 63 
WAIG 1105) where the learned Commissioner pointed to 
the conclusion that the Commission has consistently 
endorsed the action of employers who dismiss employees 
for assaulting others in or about the workplace, whether in 
working hours or not. These matters have also been 
examined in Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. AMC Mineral Sands 
(1990) 70 WAIG 2472 where some important conditions 
were put upon what would appear to be the immutability of 
the proposition as described in some of the cases decided 
prior to Cioccarelli's Case. In that Decision the Commission 
observed: 

"The Commission has a duty, though, under Section 
26 of the Act to decide matters in the best interests of 
the parties involved and to give decisions in accordance 
with equity, good conscience and the substantial merits 
of the case. It is the application of the commands in that 
section which, in my respectful view, led Fielding C 
in the case in Australian Workers' Union v. Co- 
operative Bulk Handling limited (1964)(s/c) 64 WAIG 
1355 to comment that the question of fighting on the 
job is not as immutable as appears to be suggested in 
writing by Collier C in the Federated Engine Drivers 
v. Hamersley Iron (1982 62 WAIG 1042) where the 
thrust of his decision seems to be that whenever there 
is a fight there would be dismissals involved. While 
that case in not at odds with the writings of Fielding 
C nevertheless I respectfully adopt the view of Fielding 
C when he wrote in Cioccarelli's Case (supra)— 

However if one or any other number of 
perpetrators can show they were innocent victims 
then, of course, it is an injustice to inflict upon 
them the ultimate sanction of summary dismissal 
because they had the misfortune to be dealt with 
improperly by a fellow work mate." 

That is sufficient scan of the case law for the purposes of 
these Reasons. I need to record my findings and impressions 
of the credibility of the witnesses. The important witness on 
behalf of the CMEWU is Mr Hugh Costello. He was subject 
to detailed examination in chief and a thorough, vigorous 
and searching cross examination. I have carefully searched 
his testimony and while can find examples of small 
differences in his responses between the cross examination 
and examination in chief they do not lead me to conclude 
that there is a detraction from his credibility. He appeared 
to me to answer the questions honesty. His demeanor in the 
witness box is one of a quiet man and he appeared to give 
his evidence conscientiously. In the circumstances I find 
him to be a credible witness whose testimony should be 
given substantial weight. The first witness called by Robe 
was Mr Brian Oliver. He strikes me as a man of truth. I find 
his evidence credible and I accept it. Insofar as the evidence 

of Mr Maurice Mortimer Harper is concerned, I accept his 
evidence. I do not believe that the so-called journalistic 
license about the period he had known Mr Costello detracts 
from the veracity of the information he has put before the 
Commission. Insofar as the evidence of Mr Parsons is 
concerned I have some concern about his failure to recall 
when he may have produced his Incident Report for the 
incident on the 2nd of September 1991 and in the final 
analysis in cross examination he agreed that Costello's 
evidence of the incident in which he alleged Costello was 
involved was correct. I accept the evidence of John Barry 
Campbell as being a reasonable recollection of the events 
concerned. As for the evidence of Mark Kembrey the 
demeanor exhibited by him in the witness box was one of 
aggression. His story of the events in the car where he 
alleges Costello assaulted him I find hard to align with the 
result of the alleged assault. For instance, his story about the 
way that he was struck was inconsistent with the injuries 
suffered by him. If he had been attached in the way alleged 
by him and punched by Costello he would surely have had 
far greater damage than the minor puffiness on left lip. All 
in all his version of events is one in which indicates to me 
a person who has a personal difficulty with Costello which 
was barely below the surface. He was prepared to admit that 
he had been abusive to people at work, particularly Mr 
Gerbacher and he also abused that person for smoking in an 
airconditioned vehicle. He admitted that he was often, in 
respect of complaining about things, out there alone by 
himself. He could not recall being counselled by Mr Parsons 
for incidents of this nature even though he was confronted 
with an Accident/Incident Report by Mr Parsons dated the 
8th of December 1991 (Exhibit S8), that report indicating 
that he had been counselled on the basis that personality 
clashes were unacceptable at the workplace. I conclude that 
Mr Kembrey is a person likely to be involved in such affairs 
and his protestations in some parts of his evidence to the 
contrary I find unconvincing. In conclusion, therefore, 
insofar as the main witnesses are concerned, where the 
evidence of Mark Kembrey conflicts with that of Hugh 
Costello, I favour that of Costello. I therefore find that the 
incidence on the 23rd of September 1991 as related by 
Costello occurred much in the way related by him in his 
evidence and I therefore reject the story offered by Kembrey 
of his version of the incident. 

I analyse the relevant matters for consideration in this 
application as follows. On the 23rd of September 1991 there 
was an incident involving Hugh Costello and Mark 
Kembrey. That incident arose from a disagreement between 
them which was manifest in a reasonably low level of abuse 
at each other over a radio. This conduct of both of the men 
was contrary to company policy however it was a 
continuation of what amounts to bad blood between the men. 
Hugh Costello had on the 2nd of September 1991 been 
involved in an incident where he had backed a foreman in 
a debate the foreman was having with Kembrey and even 
though the foreman seemed not to recollect the incident I 
favour Costello's version of events that he did support the 
foreman and because of that Kembrey was angry with him. 
The foreman was well aware that there was difficulties 
between the two men and even though Foreman Campbell 
could not recall Costello asking to be moved off shift with 
Kembrey, I accept Costello's evidence that he made the 
request on a number of occasions. Therefore Costello had 
placed himself in the hands of his employer in respect of 
difficulties with a relationship he was having with Kembrey. 
Kembrey was a man who, on the evidence, had difficulties 
with his relationships with others, not only Costello. His 
demeanor in the witness box is supportive of the view which 
could be developed about his character being one of an 
aggressive man. 

On the 23rd of September 1991 Costello told Kembrey 
that he was going to report him to the foreman. As far as 
Costello was concerned I take that expression of intention 
to be the culmination of events, at least for him, which meant 
that the employer should sort the question of his relationship 
with Kembrey out. This, against the background that he had 
already requested that this be done and further that the 
matter on the 2nd of September 1991 had not been treated 
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sufficiently seriously enough by the foreman involved to 
become the subject of a report. Costello did tell Kembrey 
that he intended to report him and I find that he did touch 
him on the shoulder. There was assault by Kembrey as a 
result of that physical action by Costello but on all the 
evidence it must be found that the assault was disproportion- 
ate to the provocation. The touching of a person in the 
workplace with a finger in a situation where there is some 
anger is one where there may be some lack of prudence, 
however, it is an event which is not unusual in human 
relationships in the workplace and to this extent I draw 
different conclusions from it than did the investigator, Mr 
Brian Oliver. 

Mr Oliver became aware of the incident and he 
commenced an investigation. On his own evidence he was 
unable to decide, at least in his first interview with the men, 
who was telling the truth and who was not. He then 
expanded the interview and he came upon the incident of the 
2nd of September 1991. It is open to find on the facts that 
he asked that Incident Reports be prepared on those matters. 
Those Incidents Reports are now presented to the Commis- 
sion as support for the action that was taken. To me this casts 
some doubts upon the whole process. It is open to conclude 
that the reports were ordered to substantiate and substain the 
decision which was made about the incident on the 23rd of 
September 1991. I regard that as poor evidence to support 
the proposition that Costello was equally involved in the 
matter with Kembrey and the same conclusion should have 
been available to Mr Oliver on the day concerned. There is 
evidence that Mr Oliver investigated Costello's background 
and found that he was a reasonably good worker. That has 
been confirmed by the references that have been submitted 
in the Commission. A number of those references have not 
been proved but some have and it seems that there is a 
reasonably homogeneous view that Hugh Costello is a quiet 
man who is a conscientious and good worker. It seems to 
me that if Mr Oliver was aware of this he gave it little weight 
in the circumstances, much less weight than it was due, 
given that he was required to decide in the situation of 
conflicting evidence between the men's versions of the 23rd 
of September 1991 incident. On top of this there is the 
Incident Report where Kembrey had been counselled for 
similar behaviour towards another worker. That does not 
appear to be given very much, if any, weight at all. 

There is also the difference in the injuries suffered 
between the two men. Costello has injuries consistent with 
a reasonably severe assault. Mark Kembrey alleges the same 
sort of assault upon himself yet he has almost no injury at 
all and I have doubts on his version of how his mouth came 
to be puffed in a minor way in any event. Costello's injuries 
suffered on the 23rd of September 1991 are plainly not 
consistent with him mounting an assault on Kembrey by 
punching him. That too, should have been a factor obvious 
to the people conducting the investigation at the time. 

Hugh Costello has been dismissed from his service at 
Robe because he is said to be an unsuitable employee. He 
has not been summarily dismissed for misconduct. He is 
said to be an unsuitable employee, though, because of the 
incident that occurred on the 23rd of September 1991 and 
that of the 2nd of September 1991. In making that 
assessment Robe have, on the face of the evidence, built a 
story which starts from the 2nd of September 1991 in 
circumstances where the supervisor concerned did not even 
believe it necessary to put in an Incident Report. There 
appears to have been no weight given at the time to 
Costello's request to be shifted from working the same shift 
as Kembrey. The respondent has not taken into account that 
the whole incident on the 23rd of September 1991 started 
because Costello was going to report Kembrey's behaviour 
to his supervisor. There can be no question that Costello was 
doing what a proper employee should do. He can be at fault 
only in respect of tapping Kembrey on the shoulder. His 
story that he intended to report the matter to John Parsons 
is consistent with his behaviour all the way through his 
unfortunate relationship with Mark Kembrey. In August he 
had raised his problems with his supervisor. His supervisor 
was aware of difficulties on the 2nd of September 1991. The 

supervisor was made further aware of other difficulties with 
radio procedure on Kembrey's behalf, both from Costello 
and another worker. All of this information was available 
to Robe at the time and it has opted to focus on the dilemma 
faced by it in failing to be able to determine who was bona 
fide at fault for the incident on the 23rd of September 1991. 
In doing so, the investigation was, in my view, flawed and 
the dismissal is tainted. 

It is, in my view, not the law that anyone involved in 
fighting at the workplace is liable to have their service 
terminated. That may well have been the circumstance a 
number of years ago but it is clear on the case law that as 
was said by Fielding C in Cioccarelli's Case {op cit) that it 
is an injustice to inflict upon a worker the ultimate sanction 
of dismissal because that worker may have had the 
misfortune to be dealt with improperly by a fellow 
workmate. 

For all of the Reasons I have set out above I find that the 
dismissal of Hugh Costello was unfair. Minutes of Orders 
for his reinstatement with compensation will issue. The 
parties are directed to confer on the quantum of compensa- 
tion and advise my Chambers in due course of the outcome. 
If there is no agreement the matter will be relisted. 

Appearances: Mr G J Stubbs, of counsel, appeared on 
behalf of the Construction, Mining and Energy Workers' 
Union, Western Australian Branch. 

Mr H Dixon, of counsel, and with him Mr R Lilburne, of 
counsel, appeared on behalf of Robe River Iron Associates. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Robe River Iron Associates. 

No. 1557 of 1991. 
COMMISSIONER J F GREGOR. 

30 June 1992. 
Order. 

HAVING heard Mr G. Stubbs, of Counsel, on behalf of the 
Applicant and Mr H. Dixon, of Counsel, and with him Mr 
R. Lilburne, of Counsel, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That on the 24th of September 1991 Hugh 
Michael Costello was unfairly dismissed. 

(2) That Robe River Iron Associates shall offer a 
contract of employment to Hugh Michael Costello 
within seven days of the date hereof on terms no 
less favourable than those under the contract of 
employment terminated on the 24th of September 
1991. 

(3) That the contract of employment offered to Hugh 
Michael Costello shall be deemed to be continu- 
ous with the contract which was terminated on the 
24th of September 1991 for purposes of service 
and all entitlements under the Robe River Iron 
Associates Iron Ore Production and Processing 
Award 1990. 

(4) That Robe River Iron Associates pay to Hugh 
Michael Costello his ordinary time earnings for 
the period from the 24th of September 1991 to the 
date of re-employment, less payments received by 
Hugh Michael Costello from the Department of 
Social Security (being $7968.36 as of 24 June 
1992) and less one week's pay in lieu of notice. 
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(5) That liberty to apply in relation to order (4) above 
on 24 hours notice is reserved to the parties, 
provided order (5) shall expire on the date of 
reinstatement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony Hartley Kakulas 

and 
Kannis Holdings Pty Ltd t/a WA Opticians Associates 

(1963). 
No. 480 of 1992. 

COMMISSIONER O.K. SALMON. 
30 June 1992. 

Reasons for Decision. 
COMMISSIONER: This is a s.29(b)(ii) matter in which the 
applicant claims an amount of $8,500 which he says is salary 
owing to him for the financial year ending 30 June 1991. 

The applicant is Mr Anthony Hartley Kakulas. He is an 
optometrist by profession and he was employed in that 
capacity by Kannis Holdings Pty Ltd t/a WA Opticians 
Associates (1963), from 15 December 1986 to 18 January 
1991. 

The applicant ceased employment with the respondent on 
his own accord primarily because he was dissatisfied with 
the method he was being paid, although he was quite 
satisfied with the amount he was paid. 

The applicant's annual remuneration consisted of two 
parts, essentially. The first part of $36,400 which I will call 
his base salary figure, and a second part called overpayments 
which increased annually and in which in the year ending 
30 June 1990 raised his annual remuneration to $55,000. 
Payment of the bulk of the overpayments took place in May 
and June, but due to certain financial considerations of the 
applicant he was not satisfied with this method of payment 
and he unsuccessfully approached the respondent asking that 
weekly payments be regularised throughout the year. 

The applicant's lack of success in this respect led to him 
giving his notice, and when eventually he ceased work with 
the respondent he was paid out on the basis of $36,400 rather 
than $55,000 which he considered to be his annual salary. 

The terms of the applicant's contract of service were not 
in writing and a successful claim will depend upon terms 
being implied. But the terms that would have to be implied 
are not only that the applicant's remuneration entitlement is 
$55,000 for the financial year 1990-91, the amount he was 
paid in the previous year, but also that the peculiar method 
of payment objected to by the applicant was able to be 
converted to the arrangement preferred by him. 

In fact I have concluded that the applicant did have an 
entitlement to remuneration of $55,000 for the year in 
question. That conclusion is based primarily on the evidence 
of Mr Kannis during cross examination concerning the 
"science" behind the payment of amounts above the base 
salary. Mr Kannis made it very clear at that point that he did 
not consider the applicant to be worthy, which I take to mean 
worthy of the same monetary reward as received by John 
Palassis, nor did he receive the same, however Mr Kannis 
had to keep a "fine balance" and therefore "common sense 
prevailed." According to Mr Kannis, John Palassis was 
treated "very delicately," and the reason was that he 
(Kannis) was 60 years of age and Theo Palassis, manager, 
was 53, "they were grooming him (John Palassis) to take 
over." That is crucial evidence and in my opinion the key 
to understanding the whole probable remuneration arrange- 
ment of both employees. 

John Palassis said that he had no expectation that he 
would be taking over as a proprietor of the business and that 
there had been no discussion of that kind. However that does 
not alter the evidence regarding Mr Kannis' intentions. 
Furthermore, from what Mr Kannis said I think Mr Theo 
Palassis was aware of the plans for his nephew. 

I have trouble accepting John Palassis' evidence on that 
particular subject but I take it no further. The point is that 
the plans for John Palassis' future were also the most 
powerful reasons for paying him an attractive annual 
income. Indeed, in my opinion generosity as a reason for the 
level of income paid above the base salary is a an unlikely 
explanation of the principal reasons behind remuneration 
approvals or decisions, particularly in the light of the 
consistency of the remuneration arrangement over the years. 

There is nothing in Miss Russell's evidence that would 
cause me to think differently. Her evidence was that she 
made suggestions to Mr Kannis regarding amounts that 
might be paid to the applicant and John Palassis above the 
nominal salary figure of $36,400 per annum; however, it was 
for Mr Palassis to agree to these suggestions and he was 
always anxious to see that the applicant was not being 
overlooked. 

The evidence, such as it was, regarding going rates does 
not assist me. In all of the circumstances I think it has very 
little to do with either the base salary figure or the level of 
annual remuneration. 

In my opinion the most likely explanation of the annual 
remuneration arrangements for the applicant and John 
Palassis was that John Palassis, by reason of favourite 
employee status and plans regarding his future in the 
respondent's business, was paid an amount of money which 
was considered appropriate in his circumstances and that the 
applicant was paid such annual remuneration as was 
necessary according to "common sense" business practice 
in order "to keep the peace" amongst employees. 

Moreover, the arrangement reflected nothing more than 
formal justice: treat like cases alike. It was reasonable and 
equitable, it was an arrangement which so obviously reflects 
the rule of formal justice that it goes without saying; and it 
was necessary for business efficacy in the sense that it kept 
the peace. 

For these reasons I conclude that there was an implied 
term entitling the applicant to a salary of $55,000 per annum. 

But the matter does not end there. The peculiar method 
of increasing the applicant's base salary through overpay- 
ments mainly in the months of May and June was the 
established method, apparently it still is. Although the 
applicant objected to this method and he sought to have the 
respondent change it, nevertheless it did not have to be 
changed because the applicant thought it should have been. 

Perhaps in all the circumstances surrounding the efforts 
of the applicant to have the method of payment changed he 
was treated unfairly, but I think that is beside the point. The 
question is: The applicant having decided to terminate his 
employment and having ceased that employment in January 
1991, can he successfully claim that he is legally entitled to 
the benefit of greater payment according to his calculations 
than he received? 

I accept the validity of the applicant's calculations so far 
as they are necessary to state his claim but they prove 
nothing. 

I also note that the onus of proof is upon the applicant. 
While the method of payment did not suit the applicant 

it suited the respondent and according to submissions on 
behalf of the applicant it probably benefited the respondent 
in a number of ways. And as already mentioned it was a well 
established method of payment. Whilst I have already 
decided that the applicant was entitled to annual remunera- 
tion of $55,000,1 can see nothing inherently wrong, unjust 
or unreasonable in the method it was paid to him. The 
applicant could not obtain the respondent's agreement to 
change it and while his failure to do so led to his decision 
to terminate his employment, he remained in the employ of 
the respondent for some 16 weeks longer than first intended. 
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In my opinion these facts militate against implication of 
the necessary terms for a successful case. I cannot see how, 
on a preponderance of probability such a term was essential 
for business efficacy and it did not go without saying. 

My decision is that the applicant has not made out a case 
regarding the necessary implication of a term and I will 
make an order dismissing the application. 

Appearances: Mr P.A. Monaco appeared on behalf of the 
applicant. 

Mr L.A. Jackson QC, with him Mr R.L. Hyman appeared 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony Hartley Kakulas 

and 
Kannis Holdings Pty Ltd t/a WA Opticians Associates 

(1963). 
No. 480 of 1992. 

COMMISSIONER O.K. SALMON. 
30 June 1992. 

Order. 
HAVING heard Mr P.A. Monaco on behalf of the Applicant 
and Mr L.A. Jackson QC, and with him Mr R.L. Hyman on 
behalf of the Respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Karen Morgan 

and 
HHP Iron Ore (Goldsworthy) Ltd. 

No. 102 of 1992. 
COMMISSIONER J.F. GREGOR. 

15 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application is brought by 
Karen Morgan (the Applicant) pursuant to Section 29(b)(i) 
of the Industrial Relations Act 1979 (the Act) which section 
authorises the Commission to entertain a claim by an 
employee that he or she has been unfairly dismissed from 
his or her employment. Section 27(l)(a) of the Act 
authorises the Commission, at any stage of proceedings, to 
dismiss the matter or any part of it or refrain from further 
hearing or determining the matter if the Commission is 
satisfied that the matter, or part, is trivial or that further 
proceedings are not necessary or desirable in the public 
interest or that for any other reason the matter should be 
dismissed or the hearing discontinued. It is under this last 
section that during proceedings held in Perth on the 27th of 
May 1992 the Commission was asked by the Respondent, 
HHP Iron Ore (Goldsworthy) Ltd (HHP) to exercise its 
discretion to dismiss the application because of an inordi- 
nate delay in the prosecution of the claim. Mr Bull, who 
appeared for HHP, suggested that the Commission should 
apply the doctrine of laches which, put simply, implies that 
in granting discretionary relief the discretion should be 
exercised against an applicant where there has been delay. 

The relevant history of the matter, in summary form, is 
as follows. On the 22nd of October 1990 Karen Morgan 
submitted to her employer a letter of resignation. The 
resignation, which was submitted to the Commission in 
Exhibit HI, contains a notation that Ms Morgan felt that she 
had been forced to leave her job. However, there is 
controversy between the parties concerning the form of the 
dismissal. HHP says because a resignation has been 
submitted the jurisdiction authorised by Section 29(b)(i) of 
the Act does not arise, whereas to the contrary, Mr Trainer, 
who appeared for Ms Morgan, says that the resignation came 
about in circumstances which meet the tests for constructive 
dismissal which are described in TWU v. Eastern Goldfields 
Transport Board (1989) 69 WAIG 1895. The status of the 
resignation is not a matter which needs to be decided at this 
stage. The next relevant event occurred when Ms Morgan 
filed claims before the Equal Opportunity Commission and 
between May 1991 and the 25th of September 1991 there 
was correspondence between Ms Morgan and the Equal 
Opportunity Commission culminating with a letter to Ms 
Morgan from the Commissioner of Equal Opportunity 
(Exhibit T7), dated the 24th of September 1991, which 
brought that action to a close. Ms Morgan's advocate says 
that after that letter Ms Morgan sought legal advice and in 
due course, on the 29th of January 1992, she filed the instant 
application in the Registry of this Commission. 

On the 10th of March 1992 the matter was brought on in 
Port Hedland. At that time Ms Morgan was represented by 
Mr C Baker, of Counsel. He, in effect, submitted to the 
Commission that the applicant was aware that the dismissal 
had occurred some time ago but she had not been aware of 
her rights under the Act. She has since become aware of 
them and from that time acted swiftly. BHP was then 
represented by Mr Bull who outlined the Company's 
position which, in short, was that Ms Morgan had already 
tried an action in another jurisdiction which had been 
unsuccessful. By the 10th of March 1992 it was then 18 
months from the time of dismissal and that is an 
unreasonable length of time to continue the action. Further 
that the essential elements of the claim before this 
Commission are the same as those before the Equal 
Opportunity Commission. Ms Morgan's claims were not 
successful before the Equal Opportunity Commission so, 
therefore, it is inappropriate, if not improper, that BHP 
should have to face the same claims again in another 
jurisdiction because to do so would amount to the Applicant 
forum shopping. 

The issues were not resolved at the 10th of March 1992 
proceeding and on the motion of BHP the application was 
listed for hearing in Perth on the 27th of May 1992. At that 
hearing, Mr Trainer, who then appeared for Ms Morgan, 
made submissions after the Commission had heard from Mr 
Bull. In essence, the submissions of Mr Trainer are not 
substantially different to those that were made by Mr Baker, 
who appeared for Ms Morgan on the 10th of March 1992. 
Suffice to say, however, that Mr Trainer adumbrated on the 
reasons for the passage of time by reference to the time taken 
to process the claim through the Equal Opportunity 
Commission and for his client to consult other solicitors. He 
said that the case of Ms Morgan can be distinguished from 
other matters that have been dealt with by the Commission 
where the Commission has ruled in favour of Respondents 
who have asked for the exercise of the discretion in Section 
27(l)(a) of the Act. In essence he argued that because of the 
size of BHP, reinstatement was not out of the question 
regardless of there being no job in the town in which Ms 
Morgan was formally employed. In effect, Mr Trainer relied 
upon the chronology that he established to set out the bona 
fides of the Applicant. 

Mr Bull gave further emphasis in these proceedings to the 
submissions he had made in the 10th of March 1992 hearing. 
He urged the Commission to dismiss the application, or at 
least refrain from further hearing it, due to the excessive 
delays since the resignation occurred, to the potential cost 
involved in pursuing the application and the unreasonable 
position the employer would be put in after a period of now 
19 months since the termination. In addition to this, there 
was the application to the Equal Opportunity Commission 
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which the employer faced and answered in full to the extent 
that the Equal Opportunity Commission did not acceed to 
the application by Ms Morgan. The applicant has, according 
to Mr Bull, at least been negligent in pursuing the remedy 
which is available in this Commission and it is unreasonable 
for an employer to be expected to be faced with a potential 
of having to re-employ a person after at least one and a half 
years has elapsed. He also noted that it is notorious that the 
employment situation at Shay Gap has changed considera- 
bly since the Applicant was employed. There had been a 
significant winding down of BHP's operations and there are 
no vacancies at Shay Gap for Haulpak drivers. It was clear 
from the papers submitted by Ms Morgan to the Equal 
Opportunity Commission that when she had been offered 
transfers by BHP to Finucane Island she had refused them 
on the basis that she was a truck driver and there were no 
trucks involved in operations there. Finucane was now the 
only other operation in the Goldsworthy sector of BHP's 
operations and reinstatement was therefore unavailable. 

The Commission has decided matters similar to this 
previously. There are a number of cases commencing with 
Kenneth John Fosbury v. Mt. Newman Mining (1988) 68 
WAIG 1982 (Fosbury's Case). Thereafter there is a 
developing substratum of case law, for instance in 1990 in 
Michael Johnson v. Wesfarmers (1990) 70 WAIG 2434 and 
in Joan Gravelle v. Hillside Nursing Home (1990) 70 WAIG 
2429. In the latter case. Commissioner Fielding restated the 
dicta that he had expounded in Fosbury's Case (op cit). In 
1991 in Gregory Clark v. Argyle Diamond Mines Pty Ltd 
(1991) 71 WAIG the Commission, as constituted, cited 
Fosbury's Case (op cit) the essence of which was that the 
learned Commissioner indicated that even if he found that 
a dismissal was unfair that he would not exercise his 
discretion for reinstatement because of the time which had 
elapsed between the filing of the application and the hearing. 
The Commissioner had expressed the opinion that cases like 
the matter which was then before him, required employees 
to act with expedition and where there has been delay the 
Commission was entitled, if not obligated, to exercise its 
discretion against the applicant. 

During the proceedings on the 27th of May 1992 the 
Commission made some comments. For the purposes of 
these Reasons they can be restated in this way. It is clear 
from the authorities cited above that the discretion in Section 
27 (1) (a) of the Act should be exercised in circumstances 
of delay unless there are reasons for it not to be. In the 
current case there is a situation where there is an applicant 
whose contract of employment came to a conclusion in 
disputed circumstances 15 months or so before she filed an 
application in this Commission. At her own option, she 
pursued remedy for the dismissal in a tribunal of competent 
jurisdiction, that is the Equal Opportunity Commission. 
That is her right. That is a specialist tribunal to deal with 
matters of discrimination which, as it happens, are the 
centrepiece of this claim now before the Commission. For 
whatever reason, the Applicant opted not to pursue her 
application in the Equal Opportunity Commission to its 
logical conclusion. 

In addition, in the Equal Opportunity Commission 
process itself, there were delays in the respondence to 
notices. For instance, there was a delay of at least three 
months in providing details to the Equal Opportunity 
Commission Conciliation Officer's letters. The Applicant 
says she was away for three months and the mail did not 
catch up with her. That, in my view, is not a factor which 
weighs in her favour in deciding now whether this matter 
should go ahead. She made a conscious decision to deal with 
the matter in the way she did and she can not reasonably 
expect that if there is now an examination of the time taken 
for her to pursue the matter that she should expunge three 
months from the record because she was away on holiday. 
It is clear from the case law that there is a requirement for 
persons to act with expedition and if there is a failure to act 
with expedition the Commission is entitled, obligated some 
would say, to exercise its discretion against the applicant. 
That is clearly tire law from Fosbury's Case (op cit) and the 
following determinations. 

That these matters should be pursued with expedition is 
clear when one looks at similar Acts in other States. For 
instance, the Victorian Industrial Relations Act 1979 
provides by Section 34(7) that there be a limitation of four 
business days after the day in which the employment is 
terminated for the filing of an application. Under the South 
Australian Industrial Conciliation and Arbitration Act 1972 
Section 31(1) limits the application period for 21 days. 
These limitations in similar Acts in other States are 
indicative of public policy in the matter. It is clearly a matter 
of public policy because the longer the delay in dealing with 
matters such as this the more difficult it is to make proper 
assessments of the arguments. The availability of sound 
evidentiary material decreases with the passage of time 
away from the relevant incidents and not only that, in a 
matter such as this, there is a question again relating to 
public policy of the expense of the operation of the tribunal. 
For instance, the relevant witnesses in this case are said to 
be resident in the remote North West town of Shay Gap. 

It has been indicated in the cases to which I have referred 
that it is patently obvious that actions of this kind ought to 
be brought expeditiously and indeed, if possible, contempo- 
raneously with the decision to terminate. The only practical 
remedy available in cases of unfair dismissal is reinstate- 
ment and that can not be reasonably effected where a long 
period of time has elapsed following dismissal. It has been 
said by Fielding C that it is quite unreasonable to expect an 
employer to make necessary adjustments to reinstate an 
unfairly dismissed employee years or even months after the 
event has occurred (see Fosbury's Case supra) and with that 
review I respectfully concur. 

Ms Morgan has offered excuses for the delay but they are 
quite unsatisfactory and do not bear rational analysis. It 
could well be that her action before the Equal Opportunity 
Commission could have been expedited but the reality was 
it was not. She pursued support through her Union and that 
did not provide a resolution satisfactory to her. It seems 
hardly right in the light of the history that BHP should now 
be faced with an action of this kind which, if it is not ancient, 
is stale due to the fact that Ms Morgan decided to take an 
alternative course of action which proved unsuccessful. 

During proceedings on the 27th of May 1992 I indicated 
that I would consider all of the information that was put 
before the Commission. I have done so and for the Reasons 
outlined above I have formed the conclusion that I should 
exercise my discretion and dismiss the application without 
deciding the merits of the claim. To keep the proceedings 
on foot would be of little point. Any review of the merits 
would become quite academic and as indicated in Michael 
Johnson v. Wesfarmers (supra) that is not the kind of 
exercise that should be embarked upon by the Commission 
without good reason particularly when the Commission 
could more usefully use the time in dealing with matters 
where there is a real prospect of the exercise by it of the only 
remedy available and that is reinstatement. Finally it could 
not be said to be in the public interest to delay other matters 
while an academic exercise of this kind is undertaken. The 
application will now be dismissed. 

Appearances: Mr C Baker, of Counsel, and later Mr K 
Trainer on behalf of the Applicant. 

Mr G Bull on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Karen Morgan 

and 
BHP Iron Ore (Goldsworthy) Ltd. 

No. 102 of 1992. 
COMMISSIONER I.E. GREGOR. 

15 June 1992. 
Order. 

HAVING heard Mr C Baker, of Counsel, and later Mr K 
Trainer on behalf of the Applicant and Mr G Bull on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Maria Scaffidi 

and 
Tarragon Holdings Pty Ltd trading as Roy Weston Hillarys. 

No. 293 of 1992. 
COMMISSIONER G.L. FIELDING. 

12 June 1992. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application brought by 
the Applicant claiming that she was unfairly dismissed by 
the Respondent from its employment on or about 4 February 
1992. It is asserted, and not denied, that she was employed 
as a real estate salesperson or, as is sometimes referred to 
in modem parlance, as a sales consultant. 

The Applicant does not seek reinstatement. Indeed, she 
admits that shortly after her dismissal she was employed by 
another real estate agency but she does seek a "letter" from 
the Respondent "stating that she was unfairly dismissed". 

As I understand the position, the Respondent is prepared 
to give the Applicant a reference but it is not prepared to 
make an admission that it unfairly dismissed the Applicant. 
The Applicant says that that is not satisfactory. She says that 
the proprietors of real estate agencies, at least throughout the 
metropolitan area of Perth, know each other and therefore 
references are not of much help. What she wants is a letter 
admitting that she was dismissed unfairly. 

Besides the claim relating to the alleged unfair dismissal, 
the Applicant claims the sum of $1,023.75 as and by way 
of contractual benefits denied her by the Respondent. Those 
benefits are outstanding commissions for sales apparently 
effected by her in the course of her employment with the 
Respondent. 

The Respondent admits that it owes the Applicant the sum 
of $1,018.75 by way of unpaid commission and is prepared 
to consent to an order that that sum be paid to the Applicant. 
The Applicant admits that that sum is the correct amount due 
to her rather than the amount she originally claimed. The 
Respondent, however, denies that the Applicant was unfairly 
dismissed. 

At the outset of the hearing of the application, the 
Respondent's advocate submitted that in light of its 
concession to pay the contractual benefits now due, there is 
no point in the hearing proceeding any further. Rather, the 
Commission should exercise the power given to it under 
section 27(l)(a) of the Industrial Relations Act 1979 to 
dismiss the matter or refrain from further hearing or 
determining the matter on the grounds, essentially, that in 

respect of the alleged unfair dismissal the Applicant does not 
seek an order for reinstatement nor does she seek a 
declaration. Instead, what she seeks is an order which the 
Commission does not have the power or authority to grant. 

Further, the Respondent says that no self-respecting 
employer could be expected to admit that a dismissal was 
unfair in the form in which the Applicant seeks. Moreover, 
as the Applicant is now currently in employment, the relief 
she does seek would not serve any practical purpose. In the 
circumstances, it is said that the application, insofar as it 
relates to unfair dismissal, is at best academic and designed 
to make the Applicant "feel better", to use the words of Mr 
Joyce on behalf of the Respondent, and the Commission 
should have no part of that. 

The Applicant's response is that the matter is not trivial, 
as asserted by the Respondent. She feels genuinely 
aggrieved about the matter and though she does not seek 
reinstatement she does seek an acknowledgement that the 
dismissal was unfair for future reference. 

After giving the matter due consideration, I am of the 
view that the Commission should indeed not proceed with 
the matter any further other than to make an order requiring 
the Respondent to pay the outstanding contractual benefits 
which it now admits are due and payable. 

The Commission, in my view, has no power to order an 
employer to write a letter admitting that the dismissal was 
unfair even if the Commission was to indeed find that the 
dismissal was unfair. I agree, with respect, with the views 
of Kelly CC in Gregory v. Crowley (1981) 61 WAIG 1611, 
and more particularly at page 1612. In that case it appears 
that the former Chief Commissioner took the view that the 
dismissal there in question, or at least the manner of if was 
unfair. The Applicant, it seems, did not seek reinstatement 
but rather sought an apology from her former employer. The 
Commission observed in that case at page 1612— 

"I doubt, however, whether the Commission has the 
power to order the Respondent to apologise to the 
Applicant or to require him to give her a favourable 
written reference and even if the power exists I would 
be reluctant to make such an order for it appears to me 
that the Respondent's beliefs, though lacking a founda- 
tion of any substance, were genuinely held. That being 
so there seems little point in requiring him to give an 
empty apology and little propriety in requiring him to 
say things in writing which he does not believe." 

Much the same can be said of the application for the letter 
in this case. 

It is clear from the Respondent's answer that it denies that 
the dismissal was unfair and even if the Commission was 
to take a different view of the matter, it would be quite 
inappropriate to require the Respondent to state something 
which it did not believe, even though the umpire took a 
different view of the matter than the Respondent. 

In any event, I take the view that the Commission does 
not have the power to order an employer to write such a 
letter. The Commission does have power to order reinstate- 
ment where it finds a dismissal to be unfair. The Applicant 
does not seek such an order. Indeed, she has said that she 
does not want to be re-employed by the Respondent. 

It might be that the Commission has power to make a 
declaration that the dismissal was unfair. In this case no such 
declaration is sought. It must be said though that on the 
authority of Metropolitan Transport Trust v. Gersdorf (1971) 
61 WAIG 611 and the subsequent decision of the Industrial 
Appeal Court in Robe River Iron Associates v. The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (1986) 67 WAIG 320 that the 
Commission's power to make a bald declaration of unfair 
dismissal, which is not intended to be acted upon, is at best 
doubtful. 

Therefore, in my view, there is simply no point in the 
matter as it relates to relief for unfair dismissal proceeding 
further. 

The remaining aspect of the claims concerns denied 
benefits now in a sum which, it is admitted, is due and 
owing. In those circumstances there is no reason why the 
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Respondent should not have an order made against it and 
indeed consents to the making of such an order. 

In the circumstances, I simply propose to order that the 
Respondent pay to the Applicant the sum of $1,018.75 as 
and by way of contractual benefits denied under the 
Applicant's contract of employment with the Respondent. 
There the matter can rest. 

Appearances: The Applicant appeared in person. 
Mr LJ. Joyce appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Maria Scaffidi 

and 
Tarragon Holdings Pty Ltd trading as Roy Weston Hillarys. 

No. 293 of 1992. 
COMMISSIONER G.L. FIELDING. 

12 June 1992. 
Order. 

HAVING heard the Applicant in person and Mr L.H. Joyce 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $1,018.75, nett of tax, as and by way of a contractual 
benefit denied under the Applicant's contract of 
employment with the Respondent. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm Smartt 

and 
Portman Mining Limited 

No. 92 of 1992. 
COMMISSIONER G.L. FIELDING. 

16 June 1992. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: The Applicant was formerly 
employed by the Respondent as its financial controller. He 
was employed by the Respondent in that capacity from 1 
September 1990 until 1 May 1991. 

On or about the lastmentioned date, he was instantly 
dismissed with two months' salary in lieu of notice in 
circumstances which, he alleges, were unfair and as a 
consequence he instituted proceedings in the Commission 
seeking reinstatement. Those proceedings were dismissed 
by the Commission on 27 September 1991, the Commission 
not being satisfied that the Applicant had made out his claim 
that the dismissal was unfair (see: Smartt v. Portman Mining 
Ltd (1991) 71 WAIG 2630). Subsequently the Applicant 
instituted these proceedings, seeking to recover in total the 
sum of $3,999.54, or thereabouts, which sum, he says, in 
essence ought to have been paid to him as part of the 
payment in lieu of notice. 

In essence, the Applicant alleges that the Respondent 
miscalculated the sum paid to him in lieu of notice. That 
miscalculation, he says, was a failure by the Respondent to 
take into account $15,000 per annum component of his 
remuneration package for the use of a motor vehicle and, 
secondly, it failed to take into account two months' accrued 

leave, which, he says, accrued at or by the time he was 
dismissed. 

The Respondent has filed a Notice of Answer denying that 
there was any miscalculation in the sum paid to the 
Applicant. Further, and in any event, the Respondent says 
that it was not obliged to pay the Applicant any more than 
it did, in essence, because the Respondent was entitled to 
summarily dismiss the Applicant. Thus, any payment that 
he received ought be considered as an ex gratia payment and 
therefore the Applicant ought not be heard to complain that 
it was insufficient. 

This matter then came on for hearing before me by way 
of a mention late last week when the Respondent sought to 
adjourn the proceedings, which adjournment the Applicant 
opposed. In the course of those proceedings, it emerged that 
the Respondent was seeking to adjourn the proceedings 
because the witnesses involved in the previous proceedings 
were, or would be, overseas and that their evidence was 
vital, since it would go to the circumstances surrounding the 
dismissal and, in particular, whether or not summary 
dismissal was justified. 

As a consequence, I gave notice to the parties, particularly 
to the Applicant, that I would call on him to show cause why 
the matter should not be dealt with under section 27(l)(a) 
of the Industrial Relations Act 1979 on the grounds that, to 
a large extent, the matter had already been litigated or that 
it ought reasonably have been expected to have been dealt 
with by the previous proceedings. 

The Applicant, in response, says that he is not seeking to 
relitigate the matter because Kennedy C, who dealt with the 
previous claim, made no mention of a sum paid in lieu, other 
than in general terms. In the circumstances, the Applicant 
feels entitled to have his day in court to settle the precise 
amount of money that should be paid to him. He says that 
the matter was not raised in the initial proceedings because, 
on legal advice, he expected to be successful and thus the 
question would have been academic. He says, too, that he 
has not been dilatory in bringing these proceedings, because 
it took him some two months, or thereabouts, to fully 
understand the implications of the earlier decision and once 
that was done he acted with all expedition to institute these 
proceedings. 

Mr Lawton, who appeared for the Respondent on this 
occasion, argues that the proceedings ought to be stayed at 
this stage. He does so principally on two grounds. First, he 
says, there is the question of issue of estoppel. He contends 
that the matter has already been litigated in that the question 
of fairness was determined on the basis of the amount of 
money paid on termination. Alternatively, he says that as a 
question of general fairness, the proceedings should be 
stayed because of the principle outlined in the High Court 
case of Port of Melbourne Authority v. Anshun Pty Ltd 
(1981) 147 CLR 589, that all matters relating to a dispute 
between the parties concerning the same matter should be 
litigated together. 

Having considered the arguments of the parties and now 
having had an opportunity to read the decision of the 
Commission in the previous matter, I am of the view that 
the proceedings ought to be dismissed at this stage. 

Assuming that the Respondent was not entitled to dismiss 
the Applicant summarily, the Applicant would of course be 
entitled to a reasonable period of notice for termination and 
at the very least the Respondent was obliged to reimburse 
the Applicant for that period of notice. On a fair reading of 
the Commission's decision in the previous matter, it must 
be taken that the Commission concluded that what was paid 
to the Respondent was indeed fair and reasonable, otherwise 
the dismissal would have been unfair. The Commission 
clearly dealt with the matter as if summary dismissal was 
not justified. The Commission was well aware, despite what 
the Applicant says to the contrary, that the Applicant was 
paid the equivalent of two months' salary, for the 
Commission expressly refers to it at page 2631 of the report. 
Moreover, the Commission was aware that the Respondent's 
remuneration package was $90,000, of which $75,000 salary 
was but a component as was noted at page 2630 of the report. 
I do not consider that it is either right or proper for the 
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Applicant to say that the Commission did not appreciate that 
the Applicant had not been paid in full as he now asserts. 
In any event, even if there was such an error, proceedings 
such as these are not the way to correct it (c.f. Brailey v. 
Mendex Pty Ltd (1992) 72 WAIG 850, 852). 

Really, the only new matter raised in these proceedings 
is that the Applicant seeks payment for annual leave 
calculated on a pro rata basis. That claim has little or no 
prospect of success, at least in this jurisdiction, as the 
Applicant now seems to acknowledge. It is well established 
that, save in the case of an express agreement in that respect, 
there is no right to convert untaken leave to cash (see: Lai 
Corporation Pty Ltd v. Steinberg (1986) AILR 492). 
Likewise, the right to take leave on a pro rata basis in the 
absence of an express agreement to that effect is unknown 
to the common law. It may well be that the Applicant can 
rely on the Commission's General Order relating to annual 
leave, but if that is the case, he cannot rely on it before this 
Tribunal. 

There is much to be said for the argument advanced by 
Mr Lawton based on the Port Melbourne case (supra). 
Indeed, I think it is a most compeUing one. It is undeniably 
the case that claims for denied contractual benefits are 
usually brought in this jurisdiction with claims for unfair 
dismissal. In any event, where claims for denied contractual 
benefits are intricately linked with the circumstances 
surrounding the dismissal, they ought to be brought at the 
same time as a claim relating to the fairness or otherwise 
of that dismissal, for much the same reason as indicated by 
the High Court in the Port Melbourne case (supra), which 
decision, I might say, seems to have been applied 
subsequently in the authorities to which Mr Lawton has 
referred (see: Boles v. Esanda Finance Coiporation Ltd 
(1989) 18 NSWLR 666). 

These cases establish the principle that an issue which is 
so closely connected with the subject matter of earlier 
litigation that it ought reasonably be expected to be raised 
in those proceedings, ought not be the subject matter of 
subsequent proceedings between the same parties. Here the 
question of the quantum of money paid to the Applicant on 
dismissal was such an intricate part of the earlier proceed- 
ings between those parties, as the decision of the Commis- 
sion in those proceedings reveals, that a claim by the 
Applicant that had a contractual entitlement to be paid more 
on termination than was in fact the case was a claim, which 
if an issue between the parties, ought to have been raised at 
that time. That issue could conveniently have been dealt 
with in the previous proceedings without the need to 
re-examine the circumstances of the dismissal as would be 
the case were this matter to proceed. 

It seems to me to be no answer that the Applicant 
expected to win his reinstatement claim. That is a gamble 
which he took. Moreover, it is a gamble which he took on 
the advice of solicitors. It is not as if he was acting in person 
on that occasion. It seems to me to be quite unfair to visit 
the adverse consequences of that gamble upon the Respon- 
dent, particularly as the Commission has only limited 
powers to award costs in respect of matters before it. 

There must be an end to litigation and I think the time has 
come to end this litigation. In the circumstances, I am of the 
view, as I have already indicated, that the application ought 
to be dismissed. 

It might also be said against the Applicant that he was not 
altogether expeditious in bringing these proceedings. The 
earlier decision of the Commission was, as I said, handed 
down late in September last. It was not until late in January 
this year that the Applicant instituted these proceedings, and 
whilst I regard this as less important than the other factors 
to which I have referred, it is nonetheless a factor which does 
not aid the Applicant's cause. 

For the reasons given I order that the application be 
dismissed. 

Appearances: The Applicant appeared in person. 
Mr G.H. Lawton (of Counsel) appeared for the Respon- 

dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm Smartt 

and 
Portman Mining Limited. 

No. 92 of 1992. 
COMMISSIONER G.L. FIELDING. 

16 June 1992. 
Order. 

HAVING heard the Applicant in person and Mr G.H. 
Lawton (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rebecca Jane Taylor 

and 
Dominion Mining Limited 

No. 906 of 1991. 
COMMISSIONER J F GREGOR. 

16 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 24th of May 1991 Rebecca 
Jane Taylor filed application in the Registry seeking from 
the Commission Orders, pursuant to Section 29(b)(i) of the 
Industrial Relations Act 1979 (the Act), for her reinstate- 
ment and payment of compensation for what she says was 
an unfair dismissal of her by Dominion Mining Limited 
(Dominion) on the 22nd of April 1991. 

Ms Taylor was employed by Dominion at properties 
operated by it in the Leonora area. Dominion is a gold 
mining company which operates open pit mines in a number 
of locations in Australia. Ms Taylor commenced work with 
Dominion on a casual basis on the 13th of December 1988 
as a receptionist in the office. She was, at that time, 
approximately 17 years of age. She continued in that type 
of employment until she was given a permanent position on 
the 14th of October 1989. She was dismissed on the 22nd 
of April 1991 after a short discussion with one Catherine 
Quinney who was, at that time, her supervisor. It appears 
from the evidence that the subject of discussion between the 
two women at that time dealt with issues arising from 
applications by her to have leave from work on two 
consecutive Saturdays and for allegedly taking what was 
considered by Ms Quinney to be excess time to visit another 
mine in the area. The contract of service, according to Ms 
Taylor, was concluded immediately after the conversation 
with Ms Quinney and she left the office in which it occurred 
and returned home. She was later paid eight hours pay in lieu 
of notice, such payment was said by Dominion, to be 
authorised by the contract of service clause in the Gold 
Mining Consolidated Award, 1980 (the Award). 

However, during the hearing Ms Byrnes, the advocate for 
Dominion, submitted that there were additional factors at 
play which led to the decision of the respondent which had 
hitherto acted tolerantly in the face of rudeness, insubordina- 
tion, lack of cooperation, deception, refusal to obey lawful 
instructions and refusal to work within the scope of 
employment. The allegations were adumbrated in argument 
to include, over a nine month period, being late for work, 
being asleep at the computer, not having samples authorised 
by appropriate officers, removing a utility from the 
geological area, refusing to sample with a geologist one 
James Pratt, not wearing a safety helmet or seat belt, playing 
games in the crib room, accusing Catherine Quinney of 
doing that, an abusive note to Ms Quinney, abusive language 
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directed at James Pratt, refusing to cooperate with members 
of the geology department, incidents of doctors appoint- 
ments where excuses were given which were repudiated in 
hearing, attendance at the Mt. Morgan's operation where the 
time taken to do so was unreasonably extended. All this in 
totality, according to Ms Byrnes, prompted Dominion to 
take the action that it did. Additionally Ms Quinney who, 
at the time of the dismissal, was the person responsible for 
the supervision of Ms Taylor, felt she was being undermined 
and that was not a situation she should have to face. 
Therefore, says Dominion, the dismissal was not unfair. 

The Applicant paints a completely different picture of the 
events. She confirmed that she started work as a receptionist 
on the 13th of December 1988 at a time when she had turned 
17 years of age. She was to fill in for a couple of weeks and 
ended up staying a month. Eventually she was transferred to 
the pit but worked between the pit and the laboratory. This 
work continued for about three months. Ms Taylor described 
herself as still a casual but working full time. When formally 
appointed in October 1989 she moved to the survey 
department and in January 1990 to the geology department. 
At that time the person in charge was Craig Hall; he gave 
evidence in the case. There was also a geologist, one James 
Pratt. Ms Taylor's evidence is long and detailed. She related 
her experiences at work. She was given a considerable 
amount of responsibility by the Senior Geologist Craig Hall. 
This authorised her to do a range of work acting on her own 
initiative which included picking up samples from drill teams 
and delivering them to the laboratory and so on. In the course 
of her work she came in contact with James Pratt. Some 
difficulties arose between them. The relationship between 
them was characterised by Pratt seeking to create a personal 
friendship with her and he pursued his purposes aggressively. 
Ms Taylor gave evidence of Pratt's conduct but for the 
purpose of these Reasons I do not recite it in detail other than 
to say that Ms Taylor's evidence is that Pratt's approach 
constituted harassment of her or at least an invasion of her 
privacy. She was physically handled by Pratt and received 
love poems written by him. She did not wish to respond to 
Pratt positively and tried to communicate this to him. In the 
meantime she had reported her difficulties to the Operations 
Manager, Kevin Pike. However, nothing seemed, from her 
point of view, to come of that report. Pike never gave her 
any feedback about her complaint. He did, though, indicate 
to her that if he was twenty years younger he would probably 
approach her as well. According to Ms Taylor that did not 
give her any confidence with the difficulty she faced. 
Eventually, she convinced Pratt that she did not wish to 
respond to his advances and after that he became bitter 
towards her and wrote her poems which reflected that 
bitterness. The circumstances at work changed so that Pratt 
became her supervisor and there was tension and disagree- 
ment between them at work. During that time he still 
continued to approach her with the result that there was an 
argument between them and she left the office crying. She 
was seen by Mr Robert James Lea who is now the Resident 
Manager of Tower Hill Mine operated by Dominion but who, 
at the time, was the Mine Superintendent with overall control 
of the geologists at Tower Hill. Ms Taylor says that at his 
request she repeated her difficulties with Pratt to Mr Lea and 
in due course he eventually reported back to her. 

One of the work arrangements Ms Taylor had was that Ms 
Quinney, a geologist, and another would pick her up from 
her home in Leonora to transport her to the mine, some 60 
kilometres away. According to Ms Taylor, Mr Pratt became 
quite friendly with Ms Quinney. Some difficulties arose 
between Ms Quinney and herself. She specifically denied 
the allegations which were made by Ms Quinney concerning 
her visit to the Mt. Morgans mine as indeed she denied Ms 
Quinney's views about her requests for leave on two 
consecutive Saturdays to attend a medical practitioner. All 
in all Ms Taylor's evidence goes to denials in detail of the 
allegations made against her. She made a series of 
admissions concerning some of the allegations, particularly 
the use of the computer and playing games at the workplace 
but she did so against the background of a claim that 
everyone else conducted themselves in much the same way. 

Evidence was called from Craig Hall. He described the 
work performed by Ms Taylor. He was her supervisor for a 
majority of the time. He was completely happy with the work 
she performed by him. He also described the conduct of 
James Pratt of whom he had considerable personal knowl- 
edge. It is not necessary in these Reasons to include that 
description but it is clear from the description that Mr Hall 
saw Pratt as a person with a propensity to be involved in the 
conduct of which Ms Taylor complains. Mr Hall was also 
aware of a dismissal procedure which was in place at the 
properties run by Dominion, particularly the ones at which 
he had involvement. Evidence was also taken from Marrissa 
Smallman who, at the time was working in the laboratory. 
She described Ms Taylor as a good worker who was very 
accurate, if not a little slow. She had one problem with her 
concerning the delivery by Ms Taylor of samples into the 
laboratory and the prioritisation for processing of those, 
however, it was not a major issue and was quickly resolved. 
She had had discussions with Ms Taylor about problems with 
the conduct of James Pratt but according to Ms Smallman 
that was not something which was suffered only by her. 

The Commission also heard from Catherine Quinney. She 
related her experiences with working with Rebecca Taylor. 
Ms Quinney had a jaundiced view of Ms Taylor's attitude 
to her duties and described her as immature. She did become 
friendly with her but at the time immediately prior to 
dismissal she was not. She had experiences with her at 
Bannock Burn and at Redcliffe which Quinney categorised 
as hostile, and believed that Ms Taylor was more likely to 
work well when Craig Hall was around. She had heard 
people talking about problems they were said to be having 
with Ms Taylor but she did not attempt to resolve them. She 
denied that she had any man management deficiencies. She 
said that she had been concerned about increasing careless- 
ness in Ms Taylor's work, that she had reprimanded Ms 
Taylor for arguing back when she disagreed with something 
and that she had refused to obey lawful instructions. Ms 
Taylor made mistakes around the crib room and in putting 
away maps and the like. She spent a good deal of time 
socialising with contractors. Ms Quinney had an experience 
with Ms Taylor who insulted her by alleging she had a 
physical condition. This insult Ms Quinney described as 
having been written in a note, however, she did concede that 
Ms Taylor apologised for that. There was an incident on the 
18th of April 1991 where Ms Taylor was asked to go to 
Tower Hill and Ms Quinney was of the view that she took 
far too long to do it. She commented on her views of the 
relationship of Mr Pratt with Ms Taylor. 

In the final analysis she said her decision to terminate was 
not for any specific incident, it was because of poor attitude, 
a breakdown in relationship between herself and Ms Taylor 
and her general conduct at work. She admitted she had never 
given any warnings at all to Ms Taylor nor, to her 
knowledge, had anyone else. She was not aware of any 
formal company policy in that respect. She believed that she 
had been sufficiently reprimanded for incidents but ac- 
knowledged that she could have been stronger with Ms 
Taylor. Ms Taylor's behaviour was causing her distress and 
distracting her from her own work. She believed that Ms 
Taylor would undermine the discipline of the rest of the 
department. She conceded that if the same things happened 
now, she would issue warnings to the person. In respect to 
the termination, she said there were several incidents leading 
up to that. She sought information from people regarding 
those incidents. She telephoned Ms Taylor on a Sunday at 
home to discuss them with her. She picked her up the next 
day. She had a list of complaints and she sat down and asked 
her opinion on them and Ms Taylor failed to give 
satisfactory reasons. She explained that the situation had 
been going on for too long and therefore she told Ms Taylor 
she was being dismissed. Ms Taylor asked what for and she 
had responded that the reasons were the things that they had 
just talked about. Ms Quinney thought she did not have to 
give any specific reasons to her. She advised the pay 
mistress that she had terminated Rebecca Taylor's employ- 
ment and asked her to deal with the paperwork. 

The Commission also heard from James Pratt who is a 
geologist employed by Dominion and who was said to be 
at the centre of problems with Ms Taylor. He admitted that 
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he had tried to create a personal relationship with her. He 
denied that he had harassed her in any way. He thought his 
behaviour towards her was quite acceptable. He admitted 
that he wrote her love poems and that later poems became, 
as he agreed in cross examination, spiteful. He related a 
number of incidents he said he was involved in with Rebecca 
Taylor when she allegedly breached safety procedures. He 
related incidents where she breached safety standards by 
using spray packs which affected her so badly that she had 
to go to hospital. He alleged she used foul language towards 
him when he had reported her. He said that Ms Taylor would 
not do as she was told. She generally abused him. In cross 
examination he denied continually approaching Ms Taylor 
and harassing her. He also admitted that entries in his work 
diary, submitted in evidence and describing conduct of Ms 
Taylor, were at least, in part, done as a joke. 

As mentioned previously, the Commission heard from 
Kevin Cecil Pike who was the senior Dominion officer 
involved in the properties. He related that Ms Taylor had 
complained to him about harassment and he had actioned 
that by talking to Craig Hall and asking him to straighten 
it out with James Pratt. He also admitted that he had said 
to Ms Taylor that if he were 20 years younger she would 
have similar problems from him. He admitted that he did not 
respond to Taylor personally on the outcome of her 
complaint. He also said that Rebecca Taylor had claimed 
sexual harassment by one Warren Bird, however, from his 
investigation that claim did not check out. He related that 
from his observation of James Pratt's conduct whilst there 
was a heavy air in the relationship with Ms Taylor, Pratt's 
conduct seemed fairly reasonable. He was not involved in 
the termination of service of Rebecca Taylor nor was he 
aware of any Company policy concerning warnings and the 
like. Rebecca Taylor did come to see him after the dismissal 
but his response was that her immediate supervisor was not 
satisfied with her work and he would not override thaLThe 
Commission also heard from Mr R J Lea who related how 
he actioned the complaint by Rebecca Taylor. He said that 
she was upset and while not crying, initially, she did so as 
she related the story of her problems with Pratt. The things 
that she related to him about Pratt's conduct were 
unacceptable to him. He decided that he would send 
Rebecca Taylor back to town and speak to Pratt. He put the 
allegations to him and they were denied. In his evidence Mr 
Lea said he was surprised that Pratt had now, in his own 
evidence, admitted to the allegations. Mr Lea was familiar 
with procedures for warning and dismissal. He was not 
aware that the procedures were in place at Tower Hill at the 
relevant time. He reiterated that James Pratt had described 
Rebecca Taylor's allegations as 'a lot of bulldusf and 
therefore he did not delve into it. He evidenced that he was 
quite surprised that Rebecca Taylor was dismissed. He had 
seen her as a good worker who could do her work very well 
although she had some annoying ways about her. 

The Commission heard the submissions and the evidence 
of the witnesses over a period of three days and was able 
to observe their demeanor during the proceedings. Insofar 
as Rebecca Taylor was concerned she was subject to a long 
examination in chief and a skillful, thorough, searching and, 
for her, harrowing cross examination. Many challenges were 
made to her during cross examination and she answered 
those challenges. It should be recorded that there were a 
large number of challenges made and denied by Rebecca 
Taylor which were not the subject of evidence by witnesses 
for Dominion. However, notwithstanding that, Ms Taylor 
answered the questions put to her thoroughly and calmly and 
she was frank in her admissions as to some conduct of hers 
which may not have been suitable as an employee. All in 
all, I find her evidence to be consistent and it has the air of 
truth about it. I therefore find her to be a reliable witness 
whose evidence should be accepted. Marrissa Smallman 
also gave evidence. Her evidence was clear and concise and 
there is nothing which arose during cross examination that 
would divert me from accepting her evidence. I say the same 
for Craig Hall. His evidence was frank and clear. He had a 
good recollection of the events in which he was involved 
that touched upon the issues for adjudication. There is no 
reason why his evidence should not be accepted. Insofar as 

witnesses for the Respondent are concerned, the first is 
James Pratt. His evidence, in my view, left much to be 
desired. He made admissions in cross examination contrary 
to his examination in chief. My general view of his 
demeanor and what he said was that he was inclined to be 
self serving in his answers. His answers concerning the 
purpose, use and accuracy of his diary do little to enhance 
his credibility and I have grave doubts about the quality of 
his evidence. I accept the evidence of Kevin Pike. There is 
nothing in the examination in chief or cross examination 
which would indicate he related other than his recollection 
of the incidents involved and I say the same for the evidence 
of Robert Lea. I also heard the evidence of Catherine 
Quinney. Her responses in cross examination did not reflect 
well on some of the statements made by her in her 
examination in chief and there is confusion and conflict in 
her story. In the circumstances I accept the evidence of 
Rebecca Taylor in preference of the evidence of James Pratt 
and Catherine Quinney when that evidence conflicts. Insofar 
as the other evidence is concerned, including the evidence 
of Vemon Taylor, I see no reason why that evidence should 
not be accepted. 

This is clearly a matter where the merits will be decided 
on the facts. The case law to be applied thereto is well 
known. I will therefore discuss the appropriate dicta in brief. 
Mr Kerferd, of Counsel, who appeared for Ms Taylor, 
suggests that her dismissal was in reality a summary 
termination. Notwithstanding that she received later a 
payment in lieu of notice and accrued benefits under the 
Award. That Award contains a contract of service clause 
which provides for a day's notice or a day's payment in lieu. 
This raises issues which have been touched upon in the 
Reasons of the Full Bench in Federated Miscellaneous 
Workers' Union of Australia v. Cat Welfare Society 
Incorporated (1991) 71 WAIG 2014 (Cat Welfare Case) and 
in the Reasons of the President and myself the following is 
written: 

"The question of payment in lieu of notice arose here. 
It seems to us that whether a dismissal has occurred in 
circumstances where pay in lieu of notice is made, that 
the question is one of mixed fact and law as to whether 
what occurred was summary dismissal or not. 
One consideration is that it depends whether such 
payment is permissible. That in turn depends upon the 
contract and its construction (see Macken JJ, McCarry 
G and Sappideen C "The Law of Employment" 3rd 
edition, pages 170-172). In some industries, also, it 
may be said to be a custom. If then, a payment in lieu 
of notice was not provided for in the contract, then 
proper notice has to be given or there is a summary 
dismissal. The same would apply if there were no 
custom in usage. 
It follows that a summary dismissal as a matter of fact 
and law, can not be altered in its nature by the payment 
in lieu of notice." 

I will return to this citation later in these Reasons, 
however, it is clear that the dicta of the Full Bench is that 
it intends that a proper statement of the law is that if on 
dismissal a worker is asked to leave the premises immedi- 
ately, that will, as a matter of fact, be a substantial indicator 
that the contract was brought to close at that point and 
therefore the dismissal is summary. The mere payment later 
of payment in lieu of notice does not change the fact of the 
dismissal, it is still a summary dismissal. 

The onus rests upon an Applicant to demonstrate on the 
balance of probabilities that the dismissal was unfair but in 
cases involving a summary dismissal there is an evidentiary 
onus within that context upon the employer to justify the 
dismissal (see Breweries and Bottle Yards Employees 
Industrial Union v. Bond Brewing WA Ltd (1989) 69 WAIG 
3228 and P M Mouritz v. Shire of Esperance (1990) 70 
WAIG 2130). Of course it is not any misconduct that 
justifies summary dismissal, it must be such as to amount 
to a rejection of the basis of the contract of employment and 
in that context is usually described as gross or serious 
misconduct. The nature of misconduct is defined in Laws 
v. London Chronicle (Indicator Newspapers) Ltd (1959) 2 
ALL ER 285 at 287 and 289. Northwest County Council v. 
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Dunn (1971) 176 CLR 247 is the authority for the 
proposition that the reinstatement power is to be exercised 
only where it has been proved that the employer's action in 
dismissing the employee was harsh or unjust in relation to 
that employee. Further the Commission will only interfere 
where it is necessary to protect the employee against an 
unfair or unjust exercise of the employer's right of dismissal 
(see Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union of Australia, Hospital Service and Miscel- 
laneous, WA Branch (1985) 65 WAIG 385 (the Undercliffe 
Case). It is the dicta of the Industrial Appeal Court in Shire 
of Esperance v. Mouritz (1991) 1971 WAIG 891 that an 
omission to comply with rules of procedural fairness may 
lead to a denial of natural justice. 

I see the relevant events in this way. The evidentiary onus 
to establish conduct such as to justify summary dismissal in 
this case lies upon the Respondent, Dominion, because it is 
clear from Catherine Quinney's conduct at the time of 
dismissal that she intended that Rebecca Taylor finish work 
immediately. There was no intention falling from the 
evidence of Quinney, that Taylor be either sent back to work 
for a period of notice, or be given the opportunity otherwise 
to work it. Nor did Quinney tell her that it was the employer's 
decision that it would give her notice but it would exercise 
its option not to have her work out the notice and would, in 
effect, pay the liquidated damage which is prescribed under 
the Award for her not to so work, that is a day's pay in lieu 
of notice. What Ms Quinney did was to terminate the services 
of Ms Taylor and refuse to specify the reasons. Later, she told 
the pay mistress to look after the paperwork. That, on the 
dicta in the Cat Welfare Case (op cit), as a matter of fact, 
leads to a finding that the dismissal has been summary. 
Therefore there is an evidentiary onus on the Respondent to 
establish the fact of the summary dismissal. 

Earlier in these Reasons I have set out a series of 
circumstances upon which Dominion relied in the proceed- 
ings to justify the dismissal of Rebecca Taylor. I will deal 
with those in general later but it should be observed that what 
is important are the matters upon which Catherine Quinney 
relied to effect the dismissal. It is, of course, correct that the 
employer is not bound to rely only upon matters within its 
knowledge at the time of termination and it can add other 
matters of which is has no knowledge at the time of 
termination (see Shepherd v. Felt & Textiles of Australia Ltd 
(1931) 45 CLR 359; Sunbird Plaza v. Maloney (1988) 77 
ALR 205 at 213 and 224-226; Macken JJ, McCarry G and 
Sappideen C "The Law of Employment" 3rd edition, page 
195 at 206). However, as I understand the dicta in those 
authorities, the employer is entitled to rely upon matters not 
known at the time of dismissal if it discovers them after the 
time the dismissal has been effected. That is not so in this 
instance. Dominion has introduced matters to the Commis- 
sion as justification for the action taken on its behalf by 
Quinney which were related to events which occurred during 
the contract of service. It is not valid in the preparation of 
a defense of an action, to have an investigation made into 
matters which could have been used at the time of dismissal 
and make them into the basis for the dismissal, especially 
when those matters were known before the time of 
termination and nothing had been done about them then. That 
has been attempted in this case and on my view of the law 
it is clearly wrong. What must be looked at is what Quinney 
relied on and she relied on a number of incidents which dealt 
with her own relationship between Taylor, her perceptions 
of Taylor's relationship with others and Taylor's alleged 
conduct on matters of reasonably contemporaneous time to 
the dismissal, that is, specifically the taking of leave on two 
consecutive Saturdays and a trip to Mt Morgans. Ms Quinney 
says that, in effect, Taylor asked for leave on two separate 
Saturdays and did not take it. On the first Saturday, Quinney 
alleges Taylor told her untruths about why she did not go to 
a doctor's appointment. There is no evidence at all to justify 
Quinney's assumptions in that regard. Taylor's explanation 
for not going is quite simple. Insofar as the second Saturday 
is concerned, on her evidence, which I accept, Taylor was 
not even rostered on duty. Quinney was unable to say 
whether she was or she was not, therefore there is a doubt 
about the efficacy of reliance on that issue. There was also 

reference to the visit to Mt. Morgans. The cross examination 
of Quinney by Mr Kerferd established clearly, through 
admissions by Quinney, that the time taken for the journey 
could well have been a legitimate amount of time. Quinney 
had never travelled the distance with a vehicle loaded in the 
same way as the vehicle driven by Taylor was. She made 
estimates about the time taken to unload that vehicle which 
were obviously open to question. She first opined it would 
take an extremely short time but conceded that there were 
over a tonne of samples in individual bags which had to be 
shifted and it could easily have taken longer. It seems, if one 
looks into the evidence, that Quinney's real concern about 
Taylor's visit to Mt. Morgans was that she inspected the 
laboratory and looked into the pit. If those were the reasons 
and both of those actions by Rebecca Taylor were incorrect, 
Quinney should have focussed on those. She did not. She 
alleged that there had been an inordinate amount of time and 
on the evidence that is not sustainable. 

Insofar as Ms Quinney's relationship with Taylor is 
concerned and her claim that Taylor was a destabilising 
influence but that she was unable to discuss it with her, that 
proposition is almost absurd. These two women travelled in 
a vehicle 60 kilometres each way to work and back each day. 
They saw each other regularly. For Quinney to say that there 
was no opportunity for her to raise issues with Rebecca 
Taylor if she was concerned about her petformance is very 
difficult to justify on the basis of the evidence particularly 
when the length of time and where they had been working 
together is taken into account. The fact of the matter is, on 
Quinney's own evidence, she knew very little about the 
process of termination. She knew nothing about the warning 
procedure that a prudent manager would normally adopt. 
Craig Hall and Marrissa Smallman knew about the 
procedure and they were departmental heads as was Ms 
Quinney. It is passing strange that Mr Pike did not know 
about the procedure even though he was the Operations 
Manager. Mr Lea knew about a procedure but only by 
custom and practice. It is obvious that there was a lack of 
communication, at least in the middle management involved 
in this exercise about what procedures for warnings and 
terminations ought to be, but what is clear is that Ms 
Quinney knew nothing of the procedure and that is, with 
respect to her, obvious from her conduct in the matter. 

As I have mentioned previously there is what amounts to 
a litany of allegations about the conduct of Rebecca Taylor, 
many of them coming to light, it would seem to me, during 
the preparation of this case, many of them coming from 
James Pratt who, in my estimation, is an unreliable source 
of information in this area. His evidence contains allegations 
concerning Taylor's behaviour which are almost ludicrous, 
such as swerving in front of haulpaks, driving her vehicle 
into the body of a contractor and not wearing seatbelts and 
so. He was unable to sustain his evidence in chief in cross 
examination on these matters. In respect of Pratt, he must be 
categorised as a person whose evidence is unreliable insofar 
as he would purport to pass opinions about the conduct of 
Rebecca Taylor. He is a man who sought to create a 
relationship and was rejected by Rebecca Taylor but he 
persisted, even though she was obviously distressed about it. 
He is a man who on his own admission created a diary and 
incorporated salacious entries in it as a joke without, 
apparently, any consideration of the potential destructive 
affect on Rebecca Taylor's character. On top of this he had, 
for some time manhandled her contrary to her wishes. Craig 
Hall had raised the matter of James Pratt's conduct towards 
Rebecca Taylor with him but apparently Pratt took no notice 
at all. Then the relationship deteriorated such that Taylor 
eventually refused to work with Pratt and removed herself 
from his presence and that was the time that Mr Lea became 
involved. 

It must be said, in the face of Taylor's complaints about 
Pratt's behaviour, that Mr Lea was the only person in senior 
management to at least embark upon a proper investigation 
of the matter and to tell Ms Taylor the result of it. As it turned 
out James Pratt told him lies and in his evidence Mr Lea said 
he was very surprised about that. But at the time he accepted 
Pratt's assurances that Rebecca Taylor's story was all 
"bullshit". It is also the allegation of Mr Pike that Rebecca 
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Taylor made prior complaints about sexual harassment and 
the inference of the evidence of the Respondent is that these 
complaints were made against all and sundry and therefore 
the ones against Pratt ought to be viewed in the context that 
Ms Taylor is a person who makes such complaints. However, 
the other evidence of a complaint by Rebecca Taylor which 
could be found by the Respondent and which has been 
brought forward in this case deals with her complaint against 
Warren Bird. Warren Bird, on the evidence, sprayed Ms 
Taylor's first name in large letters on the pit wall and wrote 
underneath her name an acronym for an obscenity. This 
painting was in a location on the down ramp where 
everybody going into the pit could see it. It caused Ms Taylor 
embarrassment. How could it be said that a complaint by her 
about such conduct would not be legitimate? 

As I have said before, they are the only two allegations 
of harassment made by Ms Taylor and on the evidence, her 
complaints about James Pratt are justified and so is her 
complaint about the painting on the pit wall. She has not 
complained about anyone else. Insofar as her general 
behaviour is concerned, Craig Hall was the supervisor who 
spent the most time with Rebecca Taylor under his control 
while he was in charge of geology. He sees her as an 
intelligent person, able to accept responsibility and a person 
that he trusted. She was a young woman who was inclined 
to be headstrong but he was perfectly able to cope with that 
and he did. He would not think twice about disciplining her 
if he believed she was doing things which were out of line 
and on occasion that is what he did. That Craig Hall may 
have had some personal disposition I have taken into account 
but I find that does not detract from the reliabijn/ of his 
evidence. Marrissa Smallman found Rebecca Taylor the 
same way and grudgingly so did Catherine Quinney. Mr Pike 
saw her as a good worker as well. It seems to me that the 
issues which are complained of by Dominion in this case 
have been blown out of all proportion. To complain that 
Rebecca Taylor played games at work is to ignore that the 
people she played games with were the people that gave 
evidence in these proceedings that she played games. They 
were the people who were unoccupied for the same time in 
the same way as she was. This is admitted in the evidence. 
To say that she played computer games and to hold that up 
as a reason for unreliability ignores that people such as Craig 
Hall who was the person in charge of the geology department 
did the same thing. So did James Pratt and so did others. It 
is this type of allegation which leads me to conclude that 
there were matters searched for in the preparation of this case 
to justify what had occurred. Finally, it should be said, 
concerning motivation for Catherine Quinney's conduct and 
again, examining the complexions that have been put on 
events, the evidence of Catherine Quinney is that Rebecca 
Taylor handed her a note with writing on it which reflected 
upon Quinney such that she was extremely upset by it. On 
the face of it, that would appear to be conduct by Ms Taylor 
which would be quite unacceptable and it seems to be 
reinforced by the evidence that Rebecca Taylor apologised. 
The fact of the matter is that Rebecca Taylor produced a 
game which many children use at school where various 
things are written on a piece of paper, the paper is then folded 
in a particular way and is given to people to manipulate. The 
paper is manipulated and a number is picked and folded out 
and there is a note under the number. It happened that 
Quinney in playing this game manipulated the piece of paper 
and produced a notation that offended her. There is no 
evidence of what was written on the rest of the paper but it 
is clear that the incident arose as part of a game. That puts 
a different complexion on the incident than may arise from 
a note which is extremely offensive being handed to some 
one and them receiving offense from that action. Again, it 
points to an approach being taken by the Respondent that 
results in not all of the story being told. 

The procedures adopted by Dominion in this exercise 
indicate a lack of knowledge by persons in middle 
management of the proper approach which should be taken. 
Craig Hall and Marrissa Smallman, as I have mentioned, 
knew about warning procedures and the issue of notes to file 
and the like. The more senior managers. Pike and Lea did 
not and their lack of knowledge indicates that on the face 

of it they may not have had the influence over the middle 
managers, particularly those in charge of the geology 
department as would normally be expected. It seems, on the 
evidence, that much of the interpersonal conduct in the 
geology department was more appropriate to a fresher's 
orientation camp than a workplace and modes of behaviour 
came to be accepted as the norm which should not have been 
in a workplace and that, in turn, may have contributed to this 
unfortunate series of events. 

In view of all of the above I find that Dominion has not 
discharged the evidentiary onus to justify the summary 
dismissal as a fact and, in any event, even if the dismissal 
is not summary and it is a dismissal on notice it is a dismissal 
which is fundamentally flawed. There was no attempt to 
rectify unacceptable behaviour, nor a proper investigation 
into the dismissal and there is an omission to comply with 
any rules of procedural fairness which seem to be absent in 
any event. In this case, there is manifest unfairness in the 
decision to terminate, therefore the dismissal is unjust and 
unfair. It is necessary for the Commission to interfere to 
protect the employee against that unfair and unjust exercise 
of an employer's right to terminate. I find that the dismissal 
of Rebecca Jane Taylor was unfair. Orders for her 
reinstatement and payment of compensation will be made. 
The amount of compensation will be that contained in 
Exhibit B 6 (1) namely $23 646.26 which amount, having 
heard the submissions of the parties thereon, properly 
reflects the quantum of compensation payable at the time of 
hearing. The passage of time may require some adjustment 
and the Applicant is directed to advise my Chambers if that 
is necessary. The Commission will also dismiss Application 
No. 1240 of 1991 which was an interlocutory proceeding for 
further and better particulars of the Respondent's answer, 
that application being no longer required. 

Appearances: Mr R Kerferd, of Counsel, appeared for 
Rebecca Jane Taylor. 

Ms D Byrnes appeared on behalf of Dominion Mining 
Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rebecca Jane Taylor 

and 
Dominion Mining Limited 

No. 906 of 1991. 
COMMISSIONER J F GREGOR. 

1 July 1992. 
Order. 

HAVING heard Mr R J Kerferd, of Counsel, on behalf of 
the Applicant and Ms D Byrnes on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That on the 22nd of April 1991 Rebecca Jane 
Taylor was unfairly dismissed. 

(2) That Dominion Mining Limited shall offer a 
contract of employment to Rebecca Jane Taylor 
within seven days of the date hereof on terms no 
less favourable than those under the contract of 
employment terminated on the 22nd of April 
1991. 

(3) That the contract of employment offered to 
Rebecca Jane Taylor shall be deemed to be 
continuous with the contract which was termi- 
nated on the 22nd of April 1991 for purposes of 
service and all entitlements under the Gold 
Mining Consolidated Award, 1980. 

(4) That Dominion Mining Limited pay the sum of 
$23,938.52 compensation for wages not earned 
between the 22nd of April 1991 and the date of 
re-employment arising from (2) hereof. 

(5) That Dominion Mining Limited shall pay a credit 
of $747.03 to the Dominion Superannuation Fund 
for superannuation payments due on behalf of 
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Rebecca Jane Taylor between the 22nd of April 
1991 and the date of re-employment arising from 
(2) hereof. 

(Sgd.) J F GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Errol I. Vincent 

and 
Davmil Furniture. 
No. 193 of 1992. 

COMMISSIONER C.B. PARKS. 
16 June 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner) 
THE COMMISSIONER: This matter comes before the 
Commission pursuant to section 29 (b) (ii) of the Industrial 
Relations Act 1979. 

The applicant claims that his services were terminated at 
short notice on 15 October 1991. He asserts that as a 
consequence thereof, he should now be awarded by the 
Commission the sum of one month's salary in lieu of having 
been given a period of one month's notice. 

It is clear from the evidence that at or about the time of 
engagement, when the terms of the contract of employment 
were discussed, there was no specific reference to what 
notice would be required by either party to terminate the 
contract of employment. 

The applicant says that not only was there no specific 
reference made to the subject of notice, but there was also 
no reference made to any award or other instrument being 
applied to his employment. 

The respondent, on the other hand, submits that the 
applicant was informed that the terms of the Furniture 
Trades Industry Award (the Award) applied to all persons 
employed in the establishment. That meant, as an employee, 
it would apply to Mr Vincent. 

The applicant does not, however, come to the Commis- 
sion seeking to establish that he has not received an existing 
benefit under his contract of employment. He submits that, 
in his view, he should have been given reasonable notice or 
payment in lieu thereof and in effect asks the Commission 
to imply such as a term of his contract of employment. The 
applicant was engaged on a salary and paid monthly. This 
frequency of payment, he says, is indicative of what, in his 
case, would constitute a reasonable period of notice. 

Shortly before the date Mr Vincent's services and the 
services of a tradesman were also terminated, they were both 
addressed by Mr Davidson who stated that their services 
were being terminated because of a loss of work. 

The parties dispute whether the precise statement made 
referred to the work from one particular client or a loss of 
work generaUy. That is not relevant to the determination of 
this matter. 

An answer filed in response to the claim alludes to Mr 
Vincent being responsible for part of the work loss that the 
respondent had experienced. It is alleged in submissions that 
there were also other reasons for the termination and they 
related to the conduct of Mr Vincent. Mr Davidson declined 
to elucidate on those reasons because, in his view, it would 
create difficulties for other persons. There is therefore 
nothing to substantiate the allegations. 

Thus, it remains to consider a termination which, on the 
face of it, was because of a loss of business. A loss of 
business had occurred, however Mr Vincent denies such was 
a consequence of his conduct or performance. Nothing was 
put to convince me otherwise. 

It is not a matter of whether there was justifiable reason 
for the termination and whether the termination was fair or 
unfair. The matter to be determined is whether the 

Commission should imply into a contract of service a period 
of notice on the basis that such is reasonable notice. 

I am satisfied from the extract of the Award submitted by 
the respondent, that it provides for an employee bound by 
that Award to be given one day's notice of termination in 
accordance with clause 20 thereof. Approximately two days 
notice is said to have been given to Mr Vincent and this, Mr 
Davidson argues, satisfies the employer's obligation. 

It is agreed that the Award did not automatically apply 
to Mr Vincent's employment as the Office Manager. 
However, was the Award adopted as a term of the contract 
of employment and, if that be so, is the period of notice 
prescribed by it reasonable notice for a person engaged in 
the capacity of an office manager? 

I do not doubt that, at or about the time of engagement, 
Mr Davidson made reference, in his discussions with Mr 
Vincent, to employees of the respondent being employed 
under the terms and conditions of the Award. I do doubt that 
it was expressed in a way that clearly indicated that it would 
also be applied to the applicant. I am therefore not satisfied 
that the terms of the Award were adopted. Had the Award 
applied, that would not be the end of the matter as the issue 
is not whether the correct notice was given, but whether it 
was a reasonable period for a person employed as an office 
manager. 

In the matter of an appeal, Antonio Carlo Tarozzi v. WA 
Italian Club Incorporated (71 WAIG 2499), the Full Bench 
confirmed that reasonable notice is an implied term of a 
contract of employment. It increased an award to the 
ex-Secretaiy of the Club from one to three months pay in 
lieu of notice. 

According to the documents filed in the Commission, Mr 
Vincent commenced employment in June of 1991 and his 
services were terminated in October of 1991. His employ- 
ment was therefore of a short duration. The salary which he 
claims was payable to him, and that is not challenged, was 
$30 000 per annum, payable monthly. His position was 
described as office manager and his evidence reveals that 
such was a responsible position. 

I am satisfied that according to the law and taking account 
of the position which Mr Vincent occupied, the approximate 
two days notice given to him was not reasonable. Mr 
Vincent should have been granted the benefit of one month's 
notice to terminate his services and therefore I will order that 
he be paid the salary that he would have earned during that 
period had the notice been given. 

The Minutes of a Proposed Order will issue in favour of 
the applicant for the sum of $2500. 

Appearances: Mr E.I. Vincent appeared on his own 
behalf. 

Mr W. Davidson appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Errol I. Vincent 

and 
Davmil Furniture. 
No. 193 of 1992. 

COMMISSIONER C.B. PARKS. 
26 June 1992. 

Order. 
HAVING heard Mr E.I. Vincent the applicant on his own 
behalf and Mr W. Davidson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Davmil Furniture pay Mr E.I. Vincent the sum 
of $2500.00 within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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AA Management Pty Ltd 
Allen I.H. 
Andrews G. 
Aretz E.L. 

Beale G. 
Behsman J.C. 
Bracklow E.O.E. 
Brilton XL. 
Chilton S.K. 
Choo J.L. 
Clarke T. 
Clough A. 
Cody S. 
Connelly P.M. 
Corhett H.P. 
Costello N.T. 

Couzcns R.L. 
Curley L. 
Denovan A.G. 
Dixon R.M. 
Ewen A.L. 
Ford P. 
Gielis H. 
Gregory S.W. 
Grove A.E. 
Hackett D. 
Hanson A.L. 
Harris B. 
Hill B. 
Him beck B.C. 
Hoddinott A. 
Hopley C. 
Hutchinson J. 
James M.D. 
Kelmar J.H. 
King L.K. 
Kirk W.AJ. 
Larbey C.P. 
Lawrence P.C. 
Lewis J.P. 
Maddox S. 
Mani M. 
Margo T. 
Maruscos G. 
Mason S.G. 
McAullay W.L. 
McTavish H.A. 
Merced F.D. 
Millar TJ. 
Moxham I.E. 
Murray K. 
Neervoort P.P. 
Olszewski R. 
Parkinson G.R. 
Richards J.M. 
Scholz R.M. 
Segeren D. 
Shaw I.W. 
Shaw S.H. 
Shepherd M.W. 
Signorini A. 
Sinclair P. 
Smith J.H. 
Smith M. 

Smith N. 
Sutton K.F. 
Torres F.F. 
Turner R.G. 
Van der Gun F. 
Ward K. 
Watts J. 
Woodward C. 
Wright P. 

Ernest John Lewin 8 of 1992 Parks C. Discontinued 
Gene Vance Nominees Pty Ltd T/A Chevron Roof 120 of 1992 Fielding C. Withdrawn 

Ventilation 
Western Australian Rugby League (Inc) 428 of 1992 Salmon C. Discontinued 
Arthur Anderson & Co., Daily News Pty Ltd in 729 of 1992 Negus C. Discontinued 

Liquidation 
Curtin Consultancy Services Limited 1473 of 1991 Parks C. Dismissed 
Midwest Fodder 1662 of 1991 Kennedy C. Concluded 
Kaiser Engineers Australia Pty Ltd 499 of 1992 Gregor C. Discontinued 
Marketgrid Promotions 166 of 1992 Parks C. Discontinued 
Tom Fletcher T/A Friendly Helpers & F.H. Promotions 274 of 1992 Parks C. Dismissed 
Freiberg International Pty Ltd 367 of 1992 Beech C. Discontinued 
Poincianna Roadhouse 38 of 1992 Fielding C. Dismissed 
Sorensen Short & Associates 1809 of 1991 Negus C. Discontinued 
Sun City Country Club (Inc) 370 of 1992 Salmon C. Discontinued 
Edith Cowan University Student Guild 129 of 1992 Fielding C. Withdrawn 
Aboriginal Legal Service of Western Australia (Inc.) 943 of 1991 Gregor C. Discontinued 
Arthur Anderson & Co., Daily News Pty Ltd in 731 of 1991 Negus C. Discontinued 

Liquidation 
John Grimley (Nookenburra Hotel) 333 of 1992 Beech C. Discontinued 
Enrico Moschetd 496 of 1992 Kennedy C. Withdrawn 
Aquashelf Pty Ltd 429 of 1992 Coleman C.C. Discontinued 
Laurie Bertoncini 1796 of 1991 Fielding C. Dismissed 
Arthur Anderson & Co., Daily News Pty Ltd in 736 of 1991 Negus C. Discontinued 

Liquidation 
Milne Feeds Pty Ltd 113 of 1992 Halliwell C. Discontinued 
Meiyu Australia Pty Ltd T/A Freeway Hotel 88 of 1992 Beech C. Discontinued 
General Equity Limited 320 of 1992 Fielding C. Granted 
Mr J. O'Brien and or Tbmbull Holdings Trust Pty Ltd 900 of 1992 Salmon C. Discontinued 

T/A Johnson Trading 
Meiyu Australia Pty Ltd T/A Freeway Hotel 86 of 1992 Beech C. Discontinued 
Meiyu Australia Pty Ltd T/A Freeway Hotel 85 of 1992 Beech C. Discontinued 
P.A.W. Nominees Pty Ltd T/A Aluminium Windows, 1917 of 1991 Beech C. Withdrawn 

Norfe Shower Screens 
F.J. Mitchell T/A Poscom 240 of 1992 Halliwell C. Discontinued 
RJ. & C.E. Shannon T/A Enzed Service Centre 106 of 1992 Fielding C. Granted 
Interactive Systems (Now ANT Systems) 104 of 1992 Gregor C. Discontinued 
Max Kay (Civic Theatre Restaurant) 400 of 1992 Beech C. Discontinued 
Ray Fiddock 469 of 1992 Salmon C. Discontinued 
Horwath and Horwath (Qld) Pty 1956 of 1991 Halliwell S.C. Discontinued 
Curtin University of Technology 69 of 1992 Salmon C. Discontinued 
Arthur Anderson & Co., Daily News Pty Ltd in 737 of 1991 Negus C. Discontinued 

Liquidation 
Beaufort Nominees T/A Michael Johnson & Co 322 of 1992 Salmon C. Discontinued 
Sheraton Perth Hotel 56 of 1992 Parks C. Discontinued 
Civils Australia Pty Ltd 654 of 1992 Salmon C. Discontinued 
Quirk Corporate Cleaning Australia Pty Ltd 599 of 1992 Beech C. Withdrawn 
Spearwood Tavern 431 of 1992 Beech C. Withdrawn 

by Leave 
Allenswood Pty Ltd T/A Mr Rollershutter 525 of 1992 Beech C. Discontinued 
Friendly Helpers & F.H. Promotions 276 of 1992 Salmon C. Dismissed 
(Diane & Ian Wilkerson) Jonlu Hair Salon 168 of 1992 Salmon C. Discontinued 
6KY Pty Ltd 228 of 1992 Gregor C. Discontinued 
Unifreight Transport Systems Pty Ltd 124 of 1992 Halliwell S.C. Granted 
Credipac Australia 372 of 1992 Beech C. Discontinued 
Radiators Australia Pty Ltd 396 of 1992 Kennedy C. Concluded 
BHP Iron Ore (Goldsworthy) Ltd 1762 of 1991 Gregor C. Dismissed 
Arthur Anderson & Co., Daily News Pty Ltd in 735 of 1991 Negus C. Discontinued 

Liquidation 
Meiyu Australia Pty Ltd T/A Freeway Hotel 87 of 1992 Beech C. Discontinued 
Peter Goyder T/A Premier Motors 375 of 1991 Beech C. Discontinued 
Hardie Energy Products Pty Limited—Solarhart 449 of 1992 Fielding C. Withdrawn 
Westoz Food Distributors Pty Ltd 77 of 1992 Kennedy C. Withdrawn 
CSA Credit Union 409 of 1992 Beech C. Discontinued 
Ratto Travel 100 of 1992 Negus C. Discontinued 
Creative Team 1187 of 1991 Kennedy C. Dismissed 
Quirk Corporate Cleaning Australia Pty Ltd 723 of 1991 Negus C. Discontinued 
Munns Commercial Collections 4 of 1992 Gregor C. Discontinued 
Belm Pty Ltd T/A Paterson Faul Real Estate 334 of 1992 Salmon C. Discontinued 
White Sands Tavern 194 of 1992 Beech C. Withdrawn 
The Eagle Pty Ltd c/- Radio West 1875 of 1991 Salmon C. Discontinued 
Jackson McDonald 337 of 1992 Salmon C. Discontinued 
Arthur Anderson & Co., Daily News Pty Ltd in 724 of 1991 Negus C. Discontinued 

Liquidation 
Gibbneys Graphics 391 of 1992 Negus C. Discontinued 
Eon Metals N.L. 371 of 1992 Beech C. Discontinued 
Photo Holdings Pty Ltd T/A Filterfresh Perth 266 of 1992 Parks C. Discontinued 
Air Sea Aviation 350 of 1992 Gregor C. Discontinued 
Tom Fletcher T/A Friendly Helpers & F.H. Promotions 278 of 1992 Parks C. Dismissed 
Bulk Materials (Coal Handling) Pty Ltd and Others 648 of 1992 Fielding C. Dismissed 
Sanwa Vines Pty Ltd 612 of 1992 Gregor C. Withdrawn 
Tom Fletcher T/A Friendly Helpers & F.H. Promotions 279 of 1992 Parks C. Dismissed 
Tom Fletcher T/A Friendly Helpers & F.H. Promotions 280 of 1992 Parks C. Dismissed 
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CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. C 188 (B) of 1992. 

COMMISSIONER I.E. GREGOR. 
9 June 1992. 

Order. 
WHEREAS on the 3rd of April 1992 the Commission made 
Orders in No. C 188 of 1992 for the purpose of preventing 
the deterioration of industrial relations between the parties 
hereto as they proceeded in negotiations for resolution of 
disputes between them concerning piecework rates for 
underground workers at Kambalda Nickel Operations; and 

Whereas the Commission provided in the said Order that 
Mr Deputy Registrar Pope would Chair the discussions 
between the said parties; and 

Whereas Deputy Registrar Pope attended Kambalda on a 
number of occasions and conducted discussions between the 
parties; and 

Whereas on the 8th of May 1992 parties were advised that 
the Commission would soon need to bring to an end the 
involvement of Deputy Registrar Pope in their negotiations; 
and 

Whereas Deputy Registrar Pope on instructions from the 
Commission thereafter ceased to take part in negotiations 
between the parties and at the direction of the Commission 
produced a preliminary report on those negotiations; and 

Whereas on the 9th of June 1992 the Commission wrote 
to the parties and informed them formally of the cessation 
of involvement of Deputy Registrar Pope in the negotiations 
and forwarded to them a copy of his preliminary report; and 

Whereas the Australian Workers' Union has filed 
Application No. 331 of 1992 which touches upon issues 
concerning the rates for pieceworkers at Kambalda; and 

Whereas the Commission having concluded that the 
Order in C 188 of 1992, having no further affect, has decided 
to end the direction contained therein for Deputy Registrar 
Pope to Chair the discussions; and 

Whereas the reason for the Order No. C 188 of 1992 is 
thereby ended; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders:— 

That Order No. C 188 of 1992 issued on the 3rd of 
April 1992 and Order No. C 188 of 1992 issued on the 
4th of April 1992 be, and are hereby, cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

F.L. Stalker and Sons Pty Ltd. 
No. C 352 of 1992. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

COMMISSIONER R.N. GEORGE. 
26 June 1992. 

Order. 
WHEREAS a conference was held on 18 June 1992 pursuant 
to Section 44 of the Industrial Relations Act 1979; and 

Whereas agreement was reached at that conference to the 
terms of the Metal Trades (General) F.L. Stalker and Sons 
Pty Ltd (Reduced Hours and Earnings) Order No. C 352 of 
1992; 

Now therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Order shall be known as the Metal Trades (General) 

F.L. Stalker and Sons Pty Ltd (Reduced Hours and Earnings) 
Order No. C 352 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Date of Operation 
5. Hours of Work 
6. Wages 
7. Long Service Leave 
8. Annual Leave 
9. Absence Through Sickness 

10. Intent of Order 

3.—Scope. 
Notwithstanding the provisions of the Metal Trades 

(General) Award 1966 (No. 13 of 1965) as amended, this 
Order shall apply to employees eligible to belong to the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) employed by F.L. 
Stalker and Sons Pty Ltd in its establishment at 24 Stalker 
Road, Gosnells, Western Australia. 

4.—Date of Operation. 
This Order shall operate on and from 22 May 1992 until 

further Order. 

5.—Hours of Work. 
(1) (a) Notwithstanding the provisions of the Metal 

Trades (General) Award 1966 (No. 13 of 1965) as amended, 
where the employer, the union and the majority of 
employees in the establishment, section(s) or group agree, 
hours of work may be arranged so that a lesser number of 
ordinary hours per week than those specified by the 
aforementioned award may be worked. 

(b) The arrangement to work a lesser number of hours will 
cease to apply should any of the patties to this Order 
withdraw their consent. 

(2) The hours of work agreed pursuant to paragraph (a) 
of subclause (1) hereof shall be deemed to be the ordinary 
hours of work for the purpose of the Metal Trades (General) 
Award 1966 (No. 13 of 1965) as amended. 
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6.—Wages. 
Where an agreement is reached in the terms of Clause 

5.—Hours of Work of this Order, in the establishment, 
section(s) or group, then notwithstanding the provisions of 
the Metal Trades (General) Award 1966 (No. 13 of 1965) 
as amended, wages payable each week shall be calculated 
in the proportion that the weekly hours actually worked bear 
to 38 ordinary hours. 

7.—Long Service Leave. 
Notwithstanding the provisions of Clause 25.—Long 

Service Leave of the Metal Trades (General) Award 1966 
(No. 13 of 1965) as amended, where an employee, the 
employer and the union agree, long service leave may be 
taken in more than two separate periods to allow such leave 
to be taken on a daily basis. 

8.—Annual Leave. 
Notwithstanding the provisions of Clause 23.—Holidays 

and Annual Leave of the Metal Trades (General) Award 
1966 (No. 13 of 1965) as amended where an employee, the 
employer and the union agree annual leave may be taken in 
more than three separate periods to allow such leave to be 
taken on a daily basis. 

9.—Absence Through Sickness. 
Notwithstanding the provisions of Clause 24.—Absence 

Through Sickness of the Metal Trades (General) Award 
1966 (No. 13 of 1965) as amended, when subclause (1) of 
Clause 5.—Hours of Work of this Order is implemented by 
the parties, sick leave shall accrue in the proportion that the 
average weekly hours actually worked bear to 38 ordinary 
hours. 

10.—Intent of Order. 
The intent of this Order is that reduced hours of work and 

the associated reduction of weekly earnings may overcome 
the necessity for the termination of employees' services that 
may otherwise have been required due to the existing 
unfavourable economic circumstances. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Swan Brewery Company Limited. 
No. C 612 of 1991. 

COMMISSIONER S.A. KENNEDY 
12 June 1992. 

Order. 
WHEREAS the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) ('the 
AEEFEU') sought a conference pursuant to section 44 of the 
Industrial Relations Act 1979 in October 1991 for the 
purpose of trying to settle an issue it had with Swan Brewery 
Company Limited ('the Company'); and 

Whereas the issue concerns the fact that an Order pursuant 
to section 32 of the Act in Matter No. 1724 of 1988 with 
an operative date of 15 March 1991 did not include 
employees classified as Instrument Maker—Special Class; 
and 

Whereas the AEEFEU sought to have that order apply to 
those employees in its terms; and 

Whereas the Company acknowledges that it was not by 
design that these employees were not included in the consent 
terms at the time the Order issued; and 

Whereas notwithstanding this the Company was con- 
cerned at that time that any redress of that situation may give 
encouragement to perceptions or conclusions by some 
employees on site that the holding of dual trades qualifica- 
tions should be the criteria for much higher rates than the 
work value of the skills that the Company actually requires; 
and 

Whereas the Company has seen these perceptions and 
conclusions as potentially seriously impeding a considera- 
tion of its proposal for variations to the Brewery Craftsmen 
Agreement 1979; and 

Whereas on the basis of the foregoing, the Commission 
recommended that the parties, with the other Unions party 
to the Agreement discuss as soon as possible the variations 
to the Agreement proposed per Matter No. 1724 of 1988 
with a view to reaching consent on those within 7 days of 
the 29th day of October 1991; and 

Whereas the dispute between the parties was not settled 
within that time but the parties continued to discuss these 
matters and, more latterly, along with issues involving 
Enterprise Bargaining Principle negotiations; and 

Whereas at a reconvening of the conference on the 9th day 
of June 1992 the parties reached agreement on the range of 
duties of employees classified as Instrument Maker— 
Special Class such as to parallel the circumstances of the 
employees affected by the section 32 Order in Matter No. 
1724 of 1988; and 

Whereas the parties are prepared to exchange letters 
reflecting this conclusion and will take steps to amend the 
relevant award shortly; and 

Whereas the Commission being satisfied that the terms 
of their agreement should be reflected in an interim Order 
pending that application; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(8)(a), and by consent of the parties, 
do hereby order— 

1. That notwithstanding the provisions of Schedule 
A—Wages and Allowances of the Brewery 
Craftsmen Agreement, 1979 or the terms of the 
section 32 Order dated the 15th day of March 1991 
which issued in Matter No. 1724 of 1988, the rate 
to apply to the classification Instrument Maker— 
Special Class shall be $530.70 per week with 
effect from the beginning of the first pay period 
commencing on or after the 12th day of March 
1991. 

2. That the terms of this Order shall apply pending 
determination of Matter No. 1724 of 1988 or as 
otherwise determined by the Commission. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Baulderstone Homibrook Engineering Pty Ltd 

and 
The Metals and Engineering Workers' Union, Western 
Australian Branch and The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 

Branch. 
No. C 344 of 1992. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 

COMMISSIONER R.N. GEORGE. 
26 June 1992. 

Order. 
WHEREAS a conference was held on 11 June, 1991 
pursuant to Section 32 of the Industrial Relations Act 1979; 
and 

Whereas agreement was reached at that conference to the 
terms of the Greenbushes Project Site Agreement No. C 344 
of 1992; 
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Now therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the terms of that agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This agreement shall be known as the Greenbushes 
Project Site Agreement No. C 344 of 1992, and shall be 
supplementary to the awards set out in Clause 4.—General 
Conditions of Employment of this Order. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Term and Operation 
4. General Conditions of Employment 
5. Hours and Overtime 
6. Superannuation 
7. Inclement Weather 
8. Site Allowance 
9. Grievance Procedures 

10. Procedures for Resolution of Safety Grievances 
11. Employee Representatives 
12. Demarcation of Work 
13. First Aid 
14. Security Arrangements 
15. Safety Footwear 
16. Protective Clothing 
17. No Further Claims 
18. Termination/Redundancy 
19. Other Agreed Items 

Appendix A—Inclement Weather 

3.—Term and Operation 
This agreement shall apply to Baulderstone Homibrook 

Engineering Pty Ltd (the employer) and its employees who 
may from time to time be engaged on the Greenbushes 
Project, and whose employment is governed by relevant 
construction awards applicable to the project and to the 
following unions: 

The Metals and Engineering Workers' Union, 
Western Australian Branch; and 

The Constmction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

This agreement shall take effect from the commencement 
of construction for the project and shall remain in force until 
the completion of the construction phase. 

4.—General Conditions of Employment 
Except as provided in this agreement, the terms and 

conditions of employment of each employee shall be as 
prescribed in the award governing his or her employment 
provided, however, that where the provisions of the award 
are inconsistent with the provisions of this agreement, the 
provisions of this agreement shall prevail. 

Awards governing employment: 
Metal Trades (General) Award 1966 (No. 13 of 

1965); 
Building Trades (Construction) Award 1987 (No. R 

14 of 1978); and 
Engine Drivers' (Building and Steel Construction) 

Award No. 20 of 1973. 

5.—Hours and Overtime 
(1) Ordinary hours of work on the project shall be 38 per 

week to be worked between 6:00am and 6:00pm. There may 
be a requirement to work daily overtime. Starting and 
finishing times will be as agreed between the employer and 
its employees. 

Employees may also be required to work on weekends. 
Notification of weekend overtime shall be made to 
employees prior to the meal time on Thursday. 

By agreement between the employer and the unions 
rostered days off may be accumulated up to a maximum of 
five days. 

(2) Shift Work. If due to circumstances unforeseen at the 
making of this agreement, shift work is required to be 
implemented in an area, the shift work provisions of the 
respective employee's awards will be applied. Unions shall 
be consulted prior to implementation of shift work. 

6.—Superannuation 
The employer undertakes to contribute to either AUST, 

BUS, S.P.E.C. or any other fund which meets the approved 
standards. Contributions will be at the prevailing rate 
prescribed by those funds. 

7.—Inclement Weather 
The parties to this agreement are aware of the inherent 

variety of construction techniques and processes being 
applied in the areas of the Greenbushes Project. 

The inclement weather provisions that shall apply to all 
persons engaged on the Project are contained in Appendix 
A—Inclement Weather of this agreement. 

The parties agree that all necessary steps are to be taken 
to ensure that a full working understanding of the inclement 
weather procedure as contained in Appendix A—Inclement 
Weather of this agreement is achieved and maintained 
throughout the project. 

8.—Site Allowance 
Notwithstanding the provisions of the awards nominated 

in Clause 4.—General Conditions of Employment of this 
agreement, employees who are employed on the 
Greenbushes Project pursuant to those awards shall be paid 
a site allowance of $1.70 per hour for each hour worked in 
lieu of all payments provided for in those awards under the 
heading of Special Rates and Provisions or such equivalent 
save those prescribed in subclauses dealing with the use of 
explosive powered tools, lifting of other than standard 
blocks and the allowances for acting on a first aid certificate 
(if and when applicable). 

It is agreed that the amount of the site allowance shall be 
deemed to include adequate consideration for the particular 
nature of the works to be carried out, the location and 
conditions relating to climate and working at the site and the 
provisions for travelling to and accessing the work site. 

9.—-Grievance Procedures 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and the appropriate full-time 
union official. ITie parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) of this 
clause are being followed, no industrial action shall be 
taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

This clause shall not apply to any dispute that is a bona 
fide safety issue, nor to any demarcation dispute which shall 
be resolved in accordance with the steps set out in those 
particular procedures. 

It is acknowledged that where there is a bona fide threat 
to an employee's health or safety, a right exists under the 
Occupational Health, Safety and Welfare Act for employees 
in the affected area(s) only to cease work in that area(s). 
Such an issue will be resolved in accordance with the Safety 
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Disputes Settlement Procedure. However, any disputation 
by employees who are not working directly in the affected 
area(s) shall be resolved in accordance with this procedure. 

10.—Procedures for Resolution of Safety Grievances 
Nothing in this procedure shall over-ride the provisions 

of the Occupational Health, Safety and Welfare Act 1984 
and its Regulations. 

The object of the procedure is to: 
secure the health, safety and welfare of employees at 
work; 
eliminate at their source, risks to health, safety and 
welfare of persons at work; and 
involve employees and the employers in issues 
affecting occupational health, safety and welfare. 

No person shall dismiss a safety complaint. Any complaint 
should be referred to the supervisor and employee safety 
representative(s) to be dealt with in accordance with the 
procedures below. 

• • Where any employee(s) becomes aware of an unsafe 
situation, the employee(s) shall either remove him- 
self/herself from the area, or if possible make the 
situation safe and then immediately notify his/her 
supervisor and the employee safety representative. 

• • The supervisor shall take immediate action to have 
the unsafe situation rectified. 

• • If the investigation results in improvements or 
clarification satisfactory to the employee(s), he/she 
shall return to work. 

• Should the supervisor consider that no safety precau- 
tions are necessary, he/she will advise the employee 
safety representative accordingly, as soon as practica- 
ble. 

• Where there is disagreement, the supervisor will 
arrange for the immediate transfer of any employee(s) 
from the disputed area(s). 

• Should the supervisor be of the opinion that no action 
is necessary and the employee safety representative(s) 
disagree with that opinion, the matter shall be referred 
to the safety committee for resolution. 

• Should attempts to resolve the issue not succeed, an 
appropriate inspector from DOHSW shall be requested 
to undertake an inspection of the matter in dispute for 
the purpose of resolving the issue. 

• If disagreement still exists, the chief inspector of 
construction, or his/her nominee, from DOHSW may 
be called in to assist in the resolution of the dispute. 

Whilst the above procedure is being followed, there shall 
be no stoppage of work in respect of the matter being 
considered, except in the disputed area(s). 

It is accepted that safety considerations over-ride normal 
work practices and, depending on the degree of potential risk 
to either persons on a job or to the general public, can 
over-ride normal demarcation practices. 

The parties reserve the right to refer any matters in dispute 
to the appropriate authority for determination. 

11.—Employee Representatives 
The parties to this agreement agree that where an 

employee is elected to perform the duties of a job steward, 
employee safety representative or first aid attendant, he/she 
shall not perform these duties solely in a full-time or 
non-working capacity. 

An employee elected as a job steward shall be recognised 
as the accredited representative of the union to which he/she 
belongs and he/she shall be allowed all necessary time 
during working hours to submit to the employer matters 
affecting the employees he/she represents and further shall 
be allowed reasonable time during working hours to attend 
to job matters affecting his/her union. The parties acknowl- 
edge that the job steward role does not relieve the person 
of his/her obligations as an employee of the employer. 

12.—Demarcation of Work 
Determination of demarcation disputes which may arise 

from time to time may be handled in accordance with the 
appropriate demarcation procedures of the Trades and Labor 
Council of Western Australia and the Australian Council of 
Trade Unions applying to the parties involved in the dispute 
at the time. 

Nothing in this clause shall be read by any party to mean 
that the employer has abrogated his/her rights in relation to 
the settlement of any demarcation dispute. 

In all demarcation disputes the union(s) shall: 
• Maintain the genuine status quo that existed prior to the 

dispute. The genuine status quo shall be the way the 
work has customarily been performed in civil engineer- 
ing construction in Western Australia prior to the 
dispute. 

• Ensure that no stoppage of work or other forms of 
industrial action shall be taken until there has been 
proper negotiations between the unions concerned. 

• Notify the unions party to this agreement of any 
demarcation dispute. Where they are not able to be 
resolved directly by the unions concerned, the Trades 
and Labor Council of Western Australia may partici- 
pate in any discussions or meetings convened to try to 
reconcile the parties or protect members. 

All parties to this agreement reserve their right to submit 
matters in dispute to the Western Australian Industrial 
Relations Commission. 

13.—First Aid 
Due to the nature and location of the project the following 

services will be provided on site at all times when work is 
being performed: 

a suitably equipped first aid room adjacent to the work 
site; 
not less than one suitably qualified first aid certified 
personnel; 
a safety supervisor; and 
a suitably equipped vehicle which is capable of 
transporting injured persons to the nearest hospital in 
the event of an emergency. 

14.—Security Arrangements 
To comply with the site security regulations of the project 

owner of the Greenbushes Project and to reinforce a safe site 
policy, access to the site will be restricted to authorised 
visitors and employees. The site entry will be appropriately 
sign-posted to inform of this policy. 

All visiting officials representing unions party to this 
agreement, before going on site, shall call at the site office 
and introduce themselves to a representative of the site 
management, and be duly registered and processed prior to 
pursuing their union duties on site. 

Visiting union officials shall produce their right of entry 
permits, in accordance with the relevant award and observe 
the safety provisions for entry to the site. 

15.—Safety Footwear 
The employer shall ensure that their employees are 

provided with one pair of protective boots upon commence- 
ment on site. Employees shall also be paid a safety footwear 
maintenance allowance of 6 cents per hour for each hour 
worked except where such an allowance is prescribed by 
their relevant award. 

It is a condition of this agreement that protective boots 
be worn on site at all relevant times. 

16.—Protective Clothing 
Any employee who has completed two weeks employ- 

ment on site between 1 May and 31 October shall be 
supplied free of charge with one "bluey" jacket, or an 
alternative winter jacket where agreed between the em- 
ployer, the employee and the unions. 

The employer shall also make available to employees 
protective clothing for hazardous work as required by the 
Occupational Health, Safety and Welfare Act 1984 and 
Regulations. 
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17.—No Further Claims 
In consideration of the terms of this agreement, the unions 

and their members undertake that no further claims will be 
made upon the joint venture, their contractors and sub- 
contractors over and above the conditions set out in this 
agreement for the life of the construction phase of the 
project. 

Nothing in this clause prevents the unions from pursuing 
claims pursuant to the National or State Wage Fixing 
Principles or industry award issues. 

18.—^Termination/Redundancy 
The termination/redundancy provisions prescribed in 

Clause 14.—Termination/Redundancy of the Metal Trades 
(General) Award 1966 (No. 13 of 1965), Part II— 
Construction, shall apply to employees who are employed 
by Respondents pursuant to the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 and the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978). 

19.—Other Agreed Items 
Specific attention is drawn to the following item which 

emphasises the basis of this agreement: 
There shall be no "cash in hand" or "all in one" 

payments to labour employed on the site and no 
"pyramid sub-contracting of work". 

Appendix A—Inclement Weather 
The parties agree that all necessary steps shall be taken 

to ensure that a full working understanding of the inclement 
weather procedure as contained in this appendix, is achieved 
and maintained throughout the project. 

Should a portion of the project be affected by inclement 
weather, all other employees not so affected shall continue 
working in accordance with the appropriate award provi- 
sions, even though some employees may be entitled to cease 
work due to inclement weather. 

Should a portion of the project be affected by inclement 
weather, employees can be transferred to another work 
location on the site in accordance with the provisions 
prescribed herein. 

(1) Definition—Inclement Weather 
"Inclement weather" shall mean the existence 

of excessive or persistent rain or abnormal 
climatic conditions (whether they be those of hail, 
snow, cold, high wind, severe dust storm, extreme 
or high temperature or the like or any combination 
thereof) by virtue of which is either not reasonable 
or not safe for workpersons exposed thereto to 
continue working whilst the same prevail. 

(2) Conference Requirement and Procedure 
The employer, or his/her representative, shall, 

when requested by the employees or a representa- 
tive of the employees, confer (within a reasonable 
period of time which should not exceed 30 
minutes) for the purpose of determining whether 
or not conditions are inclement. 

Weather shall not be regarded as inclement 
unless it is agreed at such conference. 

Provided that if the employer or his/her repre- 
sentative refuses to confer within such reasonable 
period, employees shall be entided to cease work 
for the rest of the day and be paid for inclement 
weather. 

(3) Restrictions of Payments 
An employee shall not be entitled to payment 

for inclement weather as provided for in this 
appendix unless he/she remains on the job until 
the provisions set out in this appendix have been 
observed. 

(4) Entitlement of Payment 
An employee shall be entitled to payment by 

the employer for ordinary time lost through 
inclement weather for up to 32 hours in every 
period of four weeks. 

For the purposes of this subclause the following 
conditions shall apply: 

(a) The first period shall be deemed to com- 
mence on 10 February 1992 and subsequent 
periods shall commence at four weekly 
periods thereafter. 

(b) An employee shall be credited with 32 hours 
at the commencement of each four weekly 
period. 

(c) The number of hours at the credit of any 
employee at any time shall not exceed 32 
hours. 

(d) If an employee commences employment 
during a four weekly period he/she shall be 
credited 32 hours where he/she commences 
on any working day within the first week; 24 
hours where he/she commences on any 
working day within the second week; 16 
hours where he/she commences on any 
working day within the third week; and eight 
hours where he/she commences on any 
working day within the fourth week. 

(e) No employee shall be entitled to receive 
more than 32 hours inclement weather 
payment in any period of four weeks. 

(f) The number of hours credited to any em- 
ployee under this clause shall be reduced by 
the number of hours for which payment is 
made in respect of lost time through inclem- 
ent weather. 

(g) Payment under this clause shall be weekly. 
(5) Transfers 

Employees may be transferred from one loca- 
tion on a site where it is unreasonable to work due 
to inclement weather, to work at another location 
on the same site, or another site, which is not 
affected by inclement weather subject to the 
following: 

(a) No employee shall be transferred to an area 
not affected by inclement weather unless 
there is work available in his/her trade. 

(b) Employees may be transferred from one 
location on the site to work in areas which 
are not affected by conditions of inclement 
weather even though there may not be work 
for all employees in such area. 

(c) Employees may be transferred from one site 
to another site and the employer provides, 
where necessary, transport. 

(6) Completion of Concrete Pours and Emergency 
Work 

(a) Except as provided in this subclause an 
employee shall not work or be required to 
work in excessive or persistent rain. 

(b) Employees shall not be required to start a 
concrete pour in inclement weather. 

(c) Where a concrete pour has been commenced 
prior to the commencement of a period of 
inclement weather employees may be re- 
quired to complete such concrete pour to a 
practical stage and for such work shall be 
paid at the rate of double time calculated to 
the next hour, and in the case of wet weather 
shall be provided with adequate wet weather 
gear. 

If an employee's clothes become wet as a 
result of working in the rain during a concrete 
pour he/she shall, unless he/she has a change 
of dry working clothes available, be allowed 
to go home without loss of pay. 

(d) The provisions of paragraph (c) above shall 
also apply in the case of emergency work 
where the employees concerned and their 
delegate agree that the work is of an 
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emergency nature and can start and/or pro- 
ceed. 

(7) Cessation and Resumption of Work 
(a) At the time employees cease work due to 

inclement weather the employer or his/her 
representative on site and the employee's 
representative shall agree and note the time 
of cessation of work. 

(b) After the period of inclement weather has 
clearly ended the employees shall resume 
work and the time shall be similarly agreed 
and noted. 

(c) Safety: Where an employee is prevented 
from working at his/her particular function as 
a result of unsafe conditions caused by 
inclement weather, he/she may be transferred 
to other work in his/her trade on site, and 
until the unsafe conditions arc rectified, the 
employee shall remain on site. He/she shall 
be paid for such time without reduction of 
his/her inclement weather entitlement. 

(8) Additional Wet Weather Procedure 
(a) Remaining on site: Where, because of wet 

weather, the employees are prevented from 
working 

• for more than an accumulated total of 
four hours of ordinary time in any one 
day; or 

• after the meal break, as provided in 
award clauses, for more than an accu- 
mulated total of 50 per cent of the 
normal afternoon work time; or 

• during the final two hours of the normal 
work day for more than an accumulated 
total of one hour, the employer shall not 
be entitled to require the employees to 
remain on site beyond the expiration of 
any of the above circumstances. 

Provided that where, by agreement be- 
tween the employer and/or his/her represen- 
tative and the employees' representative the 
employees remain on site beyond the periods 
specified above, any such additional time 
shall be paid for but shall not be debited 
against the employee's hours. 

Provided further that wet time occurring 
during overtime shall not be taken into 
account for the purposes of this subclause. 

(b) Rain at starting time: Where the employees 
are in the sheds, because they have been 
rained off, or at starting time, morning tea, 
or lunch time, and it is raining, they shall not 
be required to go to work in a dry area or be 
transfened to another site unless 

• the rain stops; 
• a covered walkway has been provided; 
• the sheds are under cover and the 

employees can get to the dry area 
without going through the rain; or 

• adequate protection is provided. Protec- 
tion shall, where necessary, be provided 
for the employee's tools. 

Provided that, for the purposes of the 
clause, a "dry area" shall mean a work 
location that has not become saturated by 
rain or where water would not drip on the 
employees. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Australian Nursing Federation, Industrial Union of 
Workers Perth 

and 
Goomalling and Districts Hospital. 

No. C 275 of 1992. 
COMMISSIONER S.A. KENNEDY. 

17 June 1992. 
Directions. 

WHEREAS The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch (hereinafter "the FMWU") and 
The Australian Nursing Federation, Industrial Union of 
Workers Perth (hereinafter "the ANF") are in dispute with 
Goomalling and Districts Hospital over various issues 
involving management and employees; and 

Whereas the dispute was the subject of a conference 
pursuant to section 44 of the Industrial Relations Act 1979 
on the 15th day of May 1992; and 

Whereas the parties subsequently embarked on a course 
of action with a view to settlement of these issues; and 

Whereas the course of action involved a panel enquiring 
into "incidents and allegations made by staff at Goomalling 
Hospital following disciplinary action taken against Ms 
Shirley Joiner in October 1991"; and 

Whereas the panel completed its report and presented the 
details and recommendations to the Board of the Goom- 
alling and Districts Hospital; and 

Whereas the Board, having considered that report and 
recommendations, has resolved on certain courses which are 
now the subject of strong criticism by the FMWU and the 
ANF; and 

Whereas, having heard the parties report back at a 
conference convened for that purpose on the 16th day of 
June 1992, the Commission has concluded that the industrial 
relations between the parties may deteriorate; and 

Whereas having regard also for the statements made by 
the FMWU and the ANF to the effect that they would seek 
to pursue conciliation further; 

Now therefore I the undersigned, pursuant to section 
44(6)(ba)(i) of the Industrial Relations Act 1979 do hereby 
make the following directions— 

1. That the FMWU shall forthwith particularise its 
criticisms of the resolutions adopted by the Board 
of the Goomalling and Districts Hospital and its 
propositions, in terms, for implementation of the 
recommendations of the panel of enquiry. 

2. That the FMWU shall provide the particulars per 
1. hereof to the Commission as soon as possible 
and in any event no later than by 10.00am on the 
18th day of June 1992, with a copy to the 
Respondent by the same time. 

3. That the ANF shall forthwith particularise its 
criticisms of the resolutions adopted by the Board 
of the Goomalling and Districts Hospital and its 
proposition, in terms, for implementation of the 
recommendations of the panel of enquiry. 

4. That the ANF shall provide the particulars per 3. 
hereof to the Commission as soon as possible and 
in any event no later than by 10.00am on the 18th 
day of June 1992, with a copy to the Respondent 
by the same time. 

5. That nothing in 1-4 hereof shall inhibit the FMWU 
and the ANF from producing common particulars 
provided that such common particulars are identi- 
fied as such and are submitted to the Commission 
no later than by 10.00am on the 18th day of June 
1992 with a copy to the Respondent by the same 
time; 
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6. That on receipt of the particulars from the ANF 
and the FMWU the Respondent shall afford the 
members of the panel of enquiry, as soon as 
possible but in any event no later than by 5.00pm 
on Friday the 19th day of June 1992, unless 
otherwise agreed by all the parties an opportunity 
to be heard on the substance and purpose of their 
recommendations. 

7. That representatives of the FMWU, ANF and the 
Respondent shall then meet to discuss the issues 
between them with a view to settling them. 

8. That the discussions per 7. shall occur expedi- 
tiously. 

9. That the parties shall report back to the Commis- 
sion at the completion of the discussions per 7. 
hereof at a time and place to be fixed by the 
Commission. 

10. That so far as the ANF wishes to raise further 
matters with the Respondent on allegations of 
discrimination and harassment it shall do so 
separately from the processes the subject of these 
directions. 

11. That no body or person who is not a directly 
nominated representative of any of the three 
parties to this application (ie. the FMWU, the 
ANF and the Goomalling and Districts Hospital) 
shall be involved in the process set down in 7. 
unless so authorised by the Commission. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia. 
No. C 294 of 1991. 

COMMISSIONER S.A. KENNEDY. 
16 June 1992. 

Order. 
WHEREAS this application resulted in conferences pursu- 
ant to section 44 of the Industrial Relations Act 1979 being 
held; and 

Whereas the dispute between the parties, by agreement, 
was not pursued in the Commission pending further 
consideration of their respective positions; and 

Whereas the Applicant in this matter has now sought 
leave to withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Limited 

and 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch. 

No. C 355 of 1992. 
COMMISSIONER J F GREGOR. 

12 June 1992. 
Direction. 

WHEREAS on 11th of June 1992 BHP Iron Ore Limited 
made application for a conference pursuant to Section 44 of 
the Industrial Relations Act 1979 over a dispute which 
currently exists between the Company and its employees, 
members of the Transport Workers' Union of Australia 
employed at the Mt. Whaleback Mine at Newman; and 

Whereas the Commission was told that members of the 
Transport Workers' Union of Australia have commenced 
and continued to take part in industrial action commencing 
on the 9th of June 1992; and 

Whereas the Commission was informed that on the 12th 
of June 1992 the Transport Workers' Union of Australia 
members withdrew their labour immediately following a 
mass meeting held at 0900 hours until 1500 hours on the 
12th of June 1992 and requested that its Secretary arrange 
an urgent meeting with the Commission to decide the 
outcome of an appeal against the Decision of Halliwell SC 
on an application of reinstatement involving one M Russell; 
and 

Whereas the Commission was told that the Full Bench has 
heard the matter of an appeal against the Decision by 
Halliwell SC not to reinstate M Russell and has reserved its 
Decision; and 

Whereas the Commission was told that industrial action 
was seriously impeding mining operations and the Company 
seeks Orders for the resumption of normal work; and 

Whereas the Commission was advised that the industrial 
action was precipitated by matters in Port Hedland arising 
from the hearing concerning the dismissal of a worker 
employed at that place; and 

Whereas the Commission explained to the parties in detail 
what had occurred during the hearing of that case and 
advised them that the situation at Newman was completely 
distinguishable from the events at Port Hedland and that to 
rely on the Pott Hedland case as an excuse for the current 
matter was wrong, misguided and inappropriate; and 

Whereas the Commission advised the parties that at the 
time of the issue of this Direction that it did not believe it 
appropriate to issue an Order on the Union, however, it 
indicated that if the industrial action continues past Monday 
the 15th of June 1992 it will issue Orders against each and 
every worker as an individual who involves him or herself 
in industrial action; and 

Whereas to that end it will Direct the employer to supply 
the names and addresses of individuals who have been 
involved in industrial action to enable the appropriate 
procedures to be put in place to bind them to any future 
Order; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
directs:— 

(1) That each and every member of the Transport 
Workers' Union of Australia employed by BHP 
Iron Ore Limited at Newman will forthwith cease 
to take part in any industrial action whatsoever for 
the life of this Direction. 

(2) That the meeting of the Transport Workers' Union 
of Australia scheduled for 1300 hours on the 15th 
of June 1992 will be deemed not to be a breach 
of this Direction provided that work commences 
with the start of the afternoon shift on that day at 
1500 hours. 

07232-6 
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(3) That the Company shall supply to the Commission 
the names and addresses of each and every worker 
who has been involved in industrial action over 
the issues, the subject of this Direction. 

(4) That the parties will advise the Commission by 
conference hook-up to be held at 10.00am on 
Tuesday the 16th of June 1992 of the Transport 
Workers' Union of Australia members' intentions 
following upon the meeting to be held on the 15th 
of June 1992. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Ltd 

and 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch. 

No. C 355 of 1992 (A). 
COMMISSIONER J F GREGOR. 

6 July 1992. 
Order. 

WHEREAS on the 12th of June 1992 the Commission 
issued a Direction concerning a dispute which then was 
extant between BHP Iron Ore Ltd and the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch; and 

Whereas on the 29th of June 1992 the Commission was 
advised that the Direction had been complied with and there 
was no further requirement for it to be in place; and 

Whereas the Applicant Company therefore sought that the 
Direction be cancelled; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders- 

That the Direction issued on the 12th of June 1992 
be, and is hereby, cancelled. 

(Sgd.) J F GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
United Firefighters Union of Western Australia. 

No. C 116 of 1992. 
COMMISSIONER S.A. KENNEDY. 

24 June 1992. 
Order. 

WHEREAS the dispute the subject of this application was 
of long standing, was the subject of industrial bans and was 
subsequently a conference pursuant to section 44 of the 
Industrial Relations Act 1979 before the Commission on the 
20th day of February 1992; and 

Whereas the Commission, having concluded that the 
process of conciliation would be assisted by the making of 
an interim Order pursuant to section 44(6)(ba)(i) of the Act, 
did make such an Order on the 21st day of February 1992; 
and 

Whereas the parties have now reached a settlement of the 
dispute and have sought to have that settlement duly 
reflected in the relevant award; and 

Whereas, having heard the particular application to vary 
the Fire Brigade Employee's Award, 1990, No. A 28 of 
1989; the Commission has ratified the variations sought; and 

Whereas the parties have sought to conclude Matter No. 
C 116 of 1992 on the basis that a dispute no longer exists; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That the interim Order issued on the 21st day of 
February 1992 in this matter shall be cancelled 
with effect on the 26th day of June 1992. 

2. That this application be and is withdrawn by leave 
with effect on the 26th day of June 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Ltd 

and 
The Austrahan Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. CR 322 of 1992. 

COMMISSIONER J.F. GREGOR. 
11 June 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 3rd of June 1992 the 
Commission produced Preliminary Reasons for Decision 
and indicated that Reasons proper would follow. Since the 
issue of the Reasons, the parties have indicated to the 
Commission that the Preliminary Reasons contain sufficient 
information concerning the Commission's findings and 
therefore the Preliminary Reasons will become the Reasons 
for Decision. 

These Reasons for Decision were initially produced 
following conclusion of proceedings in Port Hedland on the 
2nd of June 1992 which dealt with the alleged unfair 
dismissal of Michael Peter Hopkinson (H). 

He was summarily dismissed for misconduct on the 19th 
of May 1992 following an investigation into an incident 
involving him at his workplace. During this incident he was 
said by BHP Iron Ore Ltd (BHP), his employer, to have 
behaved in a threatening, intimidatory manner and violent 
way. 

I note in point form the significant events and my 
associated findings. 

® Michael Peter Hopkinson (H) in his role of AWU 
convenor had been assisting Blagajo (Billy) Skokleski 
with a workers compensation problem. 

® Josip Bozuric was also trying to assist Billy, but Billy 
rejected the assistance, became distressed and asked 
'H' to tell Bozuric to desist. 

• 'H' approached Bozuric at work, there was a heated 
exchange. In frustration he punched a notice board. He 
went towards Bozuric who did not move. 'H' then 
grabbed his shirt and invited Bozuric outside. Bozuric 
lost some buttons on his shirt and was moved a pace 
or two. The whole incident was over in eight to ten 
seconds. 
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• The incident was seen, at least in part, by Philip 
Glasson and Gordon Poulsom. However, neither of 
them saw the whole of the incident. 

® 'H' gave evidence but was not challenged during cross 
examination on his version of the incident. His 
evidence is generally credible and because of this the 
Commission, which is obliged to accept the best 
evidence, must find that 'H's version is the true 
account. 

• On the evidence no other conduct of 'H' was taken into 
account by BHP when deciding to terminate. 

• On the evidence there is nothing to suggest that 'H' was 
dismissed because he was a Union Convenor. 

• On the evidence it is open to find that publication to 
Staff of BHP's reasons for dismissing 'H' prior to the 
completion of review procedures led to the conclusion 
that the review process had been compromised. 

It is my conclusion from the evidence that 'H's behaviour 
arose out of genuine concern for Billy and while his 
behaviour could be subject of discipline it did not strike 
down his contract of employment. In short the punishment 
was disproportionate to the offence and was therefore unfair 
in the context of the case law to be applied. 

The Commission will Order that 'H' be reinstated with 
effect from Monday the 8th of June 1992. All benefits under 
the Award will be restored except that there will be no Order 
for payment of wages between the date of termination and 
the date of reinstatement. 

Appearances: Mr R Woodward appeared on behalf of the 
Applicant. 

Mr S Booth appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. CR 322 of 1992. 

COMMISSIONER I.E. GREGOR. 
11 June 1992. 

Order and Declaration. 
HAVING heard Mr R Woodward on behalf of the Applicant 
and Mr S Booth on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares and 
orders— 

(1) That on the 19th of May 1992 Michael Peter 
Hopkinson was unfairly dismissed. 

(2) That BHP Iron Ore Ltd shall offer a contract of 
employment to Michael Peter Hopkinson with 
effect from the 8th of June 1992. 

(3) That the contract of employment offered to 
Michael Peter Hopkinson shall be deemed to be 
continuous with the contract which was termi- 
nated on the 19th of May 1992 for purposes of 
service and all entitlements under the Iron Ore 
Production and Processing (Mt. Newman Mining 
Company Pty Limited) Award No. A29 of 1984. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Kaltails Mining Services Pty Ltd. 

No. CR 150 of 1992. 
COMMISSIONER J F GREGOR. 

30 June 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the Commissioner) 

THE COMMISSIONER: During proceedings on the 15th of 
June 1992 Mr Dixon, of Counsel, made a submission in 
running that this matter be dismissed without further hearing 
from Kaltails Mining Services Pty Ltd (Kaltails) on two 
grounds. The first was based around delay and it relied upon 
that substratum of case law that commences from Fose- 
berry's Case (Foseberry v. Mt. Newman Mining Company 
Pty Ltd (1988) 68 WAIG 1882). I indicated in response that 
I did not think the instant matter fitted the basic requirement 
for application of that dicta. I said in respect of the second 
limb of the argument which dealt with the question of the 
quality of the evidence, that I had already formed the view 
that there was some confusion and inconsistency in Mr 
O'Toole's evidence and although I was presently uncom- 
fortable as to whether that evidence was satisfactory, I had 
not reached the stage where, on the balance of probabilities, 
I could find against the Applicant, The Australian Workers' 
Union, Western Australian Branch, Industrial Union of 
Workers (AWU). I still had unanswered questions in my 
mind such that I believed in the proper exercise of the 
commands under Section 26 of the Industrial Relations Act 
1979 (the Act) that I should hear evidence from Kaltails. I 
have now heard that additional evidence from Mr Peter 
Lance Dillon such that I now am satisfied that those doubts 
have been removed. This application has some history and 
I will deal with it in two parts. The first I will describe as 
procedural, second I will deal with the issues which are at 
the centre of the debate itself. 

There was a dismissal by letter of termination served upon 
Mr Michael Joseph O'Toole, a member of the AWU, on the 
17th of October 1991. The nature of that dismissal arouses 
some controversy that centres upon whether the dismissal 
was summary or not. I will deal with that later. However, 
after the dismissal there was activity involving Mr O'Toole 
by at least two unions. The union party to this proceeding 
did so first by application number 769 of 1991. That was 
filed on the 16th of December 1991 and was heard by my 
colleague, Halliwell SC. The matter was raised in proceed- 
ings on the 15th of June 1992 and I have obtained the file. 
Even though it does not touch upon the instant issues it is 
worthwhile recording that the file note indicates that at the 
conclusion of the conference the Senior Commissioner had 
expressed the opinion to the parties that it had not been 
shown at the conference that the dismissal of Michael 
O'Toole was unfair and that the AWU should consult with 
Mr O'Toole as to whether the matter should be referred. If 
it was to be referred then the referral would be reallocated 
to another Commissioner for hearing and determination. 

Whether that statement was apposite, particularly regard- 
ing reallocation, I make no comment but it is instructive that 
this was the situation after that conference. There was 
another note, dated the 13th of January 1992 at lL45am, 
placed on the file whereby the Senior Commissioner's 
Associate noted that: 

"Adrian Sommerville has advised that the Union does 
not wish to have the matter referred". 

The file was then closed. There was another application 
filed in the Commission on the 6th of March 1992. That 
matter was allocated to me and in accordance with that 
allocation I conducted a conference in Perth on the 13th of 
April 1992.1 decided at the conclusion of the conference that 
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there was a dispute which had not been settled between the 
parties and pursuant to the powers in Section 44 of the Act 
I referred the dispute which I identified in the schedule to 
the Memorandum of Matters for Hearing and Determination 
in the following way: 

"On the 3rd of October 1991, Michael O'Toole, a 
member of The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
(AWU) who was employed by Kaltails Gold Mining 
Services at Boulder, was involved in an incident at the 
plant, the result of which he was admitted to hospital 
suffering from acid bums. Upon discharge from the 
hospital and after an inquiry the services of Mr O'Toole 
were terminated for failure to comply with the 
Company's safety policy. 
The AWU says that the dismissal is harsh and 
oppressive and should not stand and seeks Orders for 
the reinstatement of Mr O'Toole. 
Kaltails Gold Mining Services says that the termination 
was made after proper investigation and in all of the 
circumstances was not unfair and no Orders should 
issue." 

That matter came on for hearing in Kalgoorlie on the 15th 
of June 1921, and continued on the 16th of June 1992. It is 
interesting to note that the schedule is incorrect in a number 
of respects. It is wrong on the date on which the incident was 
said to have occurred. It is wrong when it attributes the cause 
of the injuries suffered by Mr O'Toole to acid and it appears 
that it has wrongly identified the type of dismissal. By 
implication the dismissal was one on notice or I should say, 
was not a summary dismissal but in this case it is argued 
that the dismissal was summary. 

That is a sufficient scan of the procedural history of the 
matter. I turn to the relevant events which, from the 
evidence, have their genesis as far as the applicant is 
concerned, on the 2nd of October 1991. That is when 
something like the following occurred. At about half past 
four on that day Mr O'Toole was charging balls into the lime 
mill. There was a blockage of the balls and he turned off the 
dryer line and checked and flushed the hopper system. After 
a period of three quarters of an hour he was not satisfied with 
the result so he reached into the lime mill and in doing so 
came in contact with the lip of the hopper with his stomach 
and directly with lime with his arm. It is clear that he was 
wearing goggles but not gloves. He was wearing lightweight 
disposable overalls, which are before the Commission in 
Exhibit Dll, but he did not have a shirt underneath them. 
At about half past five, after he changed his overalls, he 
requested assistance from the workshop. The maintenance 
trades people were then going home and they, for reasons 
which are not apparent from the evidence, did not help him 
but he found an apprentice who he asked to help at least for 
some time. The apprentice did that, as I understand the 
evidence, by hitting a pipe underneath the hopper while Mr 
O'Toole was on the floor above. After a while Mr O'Toole 
says that he discovered the apprentice who was assisting him 
had left. Later after the shift change he received some help 
from the new shift and the mill was restarted. At about half 
past eight that night he had a shower and went home. 

Before doing so however, it appears that Mr O'Toole 
discovered that there were red marks on his arm and stomach 
but by that time he says that no one else was present. He 
had a key which allowed him to enter the first-aid room 
because it was necessary as part of his duties. He handles 
cyanide and as I understand his evidence I assume that he 
had access to the first-aid room to get to necessary antidotes, 
I suppose that is the word, in the event of accidents with 
cyanide. He applied Betadine and some hydrogen peroxide 
to the red marks, which later became identified as lime 
burns. The next morning he did the same thing but he did 
not report the incident to the First-Aid Officer until the 
afternoon. He received a similar kind of treatment from the 
First-Aid Officer, although, as I understand the evidence, he 
did not tell the First-Aid Officer about bums to his stomach. 

There was then a period of two days when Mr O'Toole 
was rostered off duty. In his evidence he says that the burns 
started to get worse. He presented at the Kalgoorlie Hospital 

where a Dr Clark admitted him and he was there for a couple 
of days. In all he was off work, including his rostered days, 
for three days. After this he was discharged from hospital 
and presented for work, but this was before Dr Clark had 
cleared him and he was sent away until he had been 
pronounced fit for work. Mr O'Toole says he was then called 
in to see senior management. The events were discussed 
with him, then he was dismissed on the spot and no reasons 
were given to him. In his Evidence-In-Chief he says he was 
surprised about his employer's actions and he thought that 
he should have received some reasons. 

It is upon this basis that the AWU erects its claim that 
there has been unfairness in the dismissal procedure. It says 
the dismissal was summary because Mr O'Toole claims that 
he was told to leave the site immediately. It says there is 
some force given to that allegation because of the way the 
last paragraph of the letter of termination is drafted; and that 
Mr O'Toole, because of the way Kaltails has dealt with this 
matter, has been unfairly dismissed. The AWU argues that 
far from Mr O'Toole being in breach of any rule, Kaltails 
has been negligent in the way it has handled the situation 
that arises from these incidents and that compounds, 
according to Mr Booth, the AWU advocate, the unfairness 
in the circumstances under review. 

Kaltails has a different view of the events. They say that 
when they employed Michael O'Toole on the 22nd of 
December 1990 he underwent an induction program. 
Anyone who commences employment at the plant at 
Kaltails goes through a safety induction program. That 
safety induction program is repeated at regular intervals and 
workers attend it to get refreshers. In cross examination Mr 
O'Toole admitted that he had attended the induction and 
refreshers. Mr O'Toole had only been at the plant a very 
short time when an incident occurred involving him. That 
was on the 12th of January 1990 when an Accident/Incident 
report form was submitted (Exhibit D3) which notified that 
Mr O'Toole had sustained a lime splash in the left eye. That 
had occurred when Mr O'Toole was helping a tradesman in 
the area of the lime mill and, as I understand the evidence, 
the other person hit a pipe with a hammer and there was a 
splash into Mr O'Toole's eye. He was not wearing safety 
glasses at the time because, he says in his evidence, he was 
not doing work associated with lime. However, it is obvious 
that he was in an area where lime was present because he 
was burnt by lime. A notation on the accident report form 
by the Safety Officer recorded that Mr O'Toole had been 
told on at least four occasions to wear safety glasses when 
he was working in areas where lime was present and that 
he had received a personal issue. In his evidence, Mr 
O'Toole was unable to say that he was not given warnings 
about glasses. In any event it was said that the incident on 
the 12th of January 1990 was seen by Kaltails to be a breach 
of it's safety requirements and Mr O'Toole was counselled 
about that. 

The next relevant incident which is subject to a formal 
report occurred on the 23rd of December 1990 and is the 
subject of an Injury/Incident report. The report No. 45/1990 
is before the commission in Exhibit D4. The incident 
involved lime. Mr O'Toole sustained a burn to the left arm 
when unblocking a pipe. There was an investigation into the 
incident. There was an analysis done of the accident causes 
and there was a finding that there was a high potential that 
serious injury could arise from such conduct. There was a 
finding that the injury was caused by the employee himself 
and that a hazardous condition arose from the personal attire 
which was being worn by him at the time. The event became 
the subject of a counselling session in which Mr Dillon was 
involved. His evidence, which is contrary to Mr O'Toole's 
evidence, is that he stressed that the type of clothes that Mr 
O'Toole was wearing at the time, light overalls, were 
unsatisfactory and that he must wear long sleeved shirts. 
Emphasis was given to Mr Dillon's instruction by him 
personally by writing an authorisation (Exhibit D4) for Mr 
O'Toole to be supplied with appropriate clothing. Mr Dillon 
told the Commission that he explained to Mr O'Toole the 
reasons for the wearing of the specific type of clothing and 
the inadequacy of the light coveralls. 
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It appears that Mr O'Toole worked on until January 1991 
when there were other warnings issued to him about use of 
safety equipment, particularly failure to wear long sleeved 
shirts and again in April 1991 there was a further warning. 
The evidence before the Commission is that this line of 
warnings continued until July when a letter (Exhibit D6) was 
written to Mr O'Toole. The letter was a warning which 
confirmed a verbal discussion that had been held between 
Mr O'Toole, Mr Dillon and the First-Aid Officer, Mr Ashley 
Gilbert. It confirmed previous discussions with those men 
relating to hygiene standards, site and safety equipment and 
site security. In his Examination in Chief Mr O'Toole had 
some difficulty remembering the letter. He had difficulty 
remembering if he had queried what had been said to him 
at the meeting which led to the letter of the 23rd of July 
1991. Also he did not remember that because he had raised 
questions that a letter detailing what had been talked about 
on the 23rd of July 1991 was sent to him on the 26th of July 
1991 (Exhibit D7). He denies seeing the letter of 26th of July 
1991. He says he remembers letters if they were signed on 
the bottom by him and it seems that if they are not signed 
on the bottom that he does not remember them. In cross 
examination, though, he admitted knowledge of the matters 
which are recorded in the letter of the 26th of July 1991 
(Exhibit D7). Those matters were an expansion upon the 
verbal warnings that had been given by Ashley Gilbert and 
by the senior production foreman in January and in April 
where Mr Murphy gave further counselling concerning the 
wearing, at a minimum, of the issued safety clothing 
particularly during reagent mixing. There were also refer- 
ences in the letter to the conduct of Mr O'Toole concerning 
his personal catering arrangements which gave rise to an 
admonition from Kaltails. 

I will continue with the history. The next relevant event 
was on the 2nd of October 1991.1 have outlined the events 
insofar as the incident itself is concerned. As to what 
happened afterwards there is a difference between the 
parties. Kaltails say that Mr Dillon discovered that Mr 
O'Toole was in hospital and he went along to see him. He 
then commenced an investigation. He took a statement from 
Mr O'Toole and recorded it. He then produced a paper 
(Exhibit D12) which listed what he described in his cross 
examination as matters that management ought to consider. 
Later there were more discussions between Mr O'Toole and 
eventually the General Manager. What occurred during 
those discussions is disputed. It is claimed by Kaltails that 
the issues were canvassed with Mr O'Toole. He was told 
that Kaltails had reached conclusions about his future 
employment based, not only on the 2nd of October 1991 
incident, but on his consistent failure to comply with 
reasonable orders and directions of the Company to wear 
safety protective equipment in accordance with its instruc- 
tions; that the incidents of him failing to comply were of 
long standing; that he had been warned about his failure to 
comply not once, not twice but on many occasions over the 
period during which he was employed. For all of those 
reasons and for his continued failure to comply with the 
reasonable orders of Kaltails they were going to terminate 
his contract of service. 

I think that is a sufficient scan of the issues which need 
to be dealt with. During his submission Mr Dixon briefly 
directed me to the law involved. The first issue is the 
question of the type of dismissal. 

Mr Booth submits that the dismissal was in reality a 
summary dismissal notwithstanding that Mr O'Toole re- 
ceived payment in lieu of notice and accrued benefits under 
the Gold Mining Consolidated Award, 1980 (the Award). It 
was noted by Mr Dixon that the Award in terms of tenure 
is extremely short. It is a day's notice and if the Award is 
the appropriate award; then that is correct. The argument of 
Mr Booth raises issues which have been touched upon by 
the Full Bench in the Federated Miscellaneous Workers' 
Union of Australia v. The Cat Welfare Society Incorporated 
(1991) 71 WAIG 2104 (the Cat Welfare Case). I understand 
that what the Full Bench said there was that it is a proper 
statement of the law that if on dismissal a worker is asked 
to leave the premises immediately then that as a matter of 
fact will be a substantial indicator that the contract was 

brought to a close at that point and therefore the dismissal 
was summary. The payment thereafter of moneys under an 
Award would not change the fact of the dismissal, it would 
still be summary. 

In cases such as this it is quite clear that the onus lies upon 
the applicant to demonstrate on the balance of probabilities 
that the dismissal was unfair but in cases involving summary 
dismissal there is an evidentiary onus within that context 
upon the employer to justify the dismissal. Mr Dixon 
referred to the Breweries and Bottle Yards Employees 
Industrial Union of Workers v. Bond Brewing (WA) Ltd 
(1989) 69 WAIG 3228 and in Mouritz' Case (P M Mouritz 
v. Shire of Esperance (1990) 70 WAIG 2130. When one 
examines misconduct which goes along with summary 
dismissal it is not any misconduct that justifies the 
dismissal, it must be such as to amount to a rejection of the 
basis of the contract of employment and is usually described 
as gross or serious misconduct The nature of misconduct 
has been described in Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 2 ALL ER 285. There are cases that 
give authority for the proposition that the reinstatement 
power is to be exercised only when it has been proved that 
the employer's action in dismissing the employee was harsh 
or unjust in relation to that employee (see North West 
County Council v. Dunn (1971) 176 CLR 247). It is also 
clear, as has been put by Mr Dixon, that the Commission 
will only interfere where it is necessary to protect an 
employee against an unfair or an unjust exercise of an 
employer's right of dismissal and that dicta is set out in the 
Undercliffe Case (Undercliffe Nursing Home v. Federated 
Miscellaneous Workers' Union of Australia (1985) 65 
WAIG 385). I think that is probably a sufficient scan of the 
rules which need to be applied in matters such as this. 

I see the matter this way; and many of my impressions 
turn upon the evidence of Mr O'Toole himself. I said during 
the hearing that I had some discomfort about his evidence 
and the reasons for that are these: I found Mr O'Toole to be 
a witness who was quite evasive. It is not good enough for 
a witness to come before the Commission and say that he 
will remember letters if he has signed them, the implication 
being that if he has not signed them, even though he knew 
about the contents, he will not remember. There were 
matters in Examination-in-Chief of which Mr O'Toole 
denied knowledge that in Cross Examination he remem- 
bered and his responses painted a different picture from that 
described in Examination-in Chief. It painted a picture that 
he should have known about the safety rules of Kaltails. He 
admitted in Cross Examination that it was his habit to split 
his overalls, apparently because of hot weather, but for 
whatever reason, to give him additional comfort. But then 
he says "I rely on the overalls to give me protection from 
reagents": it is hard to accept the logic of such a statement. 
The overalls, which are before the Commission in Exhibit 
D11 are of a type designed to protect from dirt. They are not 
designed as an impervious cover to be used by chemical 
workers. To rely fully upon them, as Mr O'Toole has done, 
is imprudent to say the least and should have been obvious 
to anyone used to working in a processing area where 
chemicals are being used. 

It is clear from the evidence of Mr Dillon that he made 
considerable efforts to tell Mr O'Toole what the Company's 
requirements were, I accept his evidence in preference to 
that of Mr O'Toole. Mr Dillon says that he emphasised that 
the overalls were not to be worn as a sole protection; that 
the real protection was the long sleeved shirt and trousers 
which were issued from the Company's store. 

It seems to me that Mr O'Toole has been confronted with 
a situation of his own making. He consistently opted not to 
comply with rules that are designed for his own safety and 
protection and for the safety and protection of others and, 
in the event, he has suffered an injury in an accident because 
of that. I do not at all accept his evidence that he was 
dismissed without any reason being given to him. In fact his 
admissions in cross examination are sufficient to convince 
me of that. Mr O'Toole's behaviour in all of this matter is 
such that he has placed himself outside the bounds of his 
contract of employment and even if the dismissal was 
summary, which on the evidence I doubt, then the 
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evidentiary onus on Kaltails is discharged in any event. That 
being so the onus was on the AWU to establish that there 
has been unfairness by the employer within the context that 
is described in the Undercliffe Case (op cit). The Commis- 
sion is only to interfere in circumstances where there has 
been an unfair or unjust exercise of the employer's right of 
dismissal. There has been no such conduct on behalf of 
Kaltails in this case and for all of the Reasons that I have 
specified this application will be dismissed and I so Order. 

The Respondent made an application for costs to which 
the Commission responded. When one is looking at costs in 
this jurisdiction Section 26 of the Act is the key because 
there is no other guide. It had been quite clearly pointed out 
by the Industrial Appeal Court that there is no inherent 
jurisdiction for this Commission to decide anything other 
than what is prescribed in the Act. The way these matters 
have been approached previously is that one has to look at 
the objects of the Act to define the purpose of this 
jurisdiction. It is a lay jurisdiction. It is designed to bring 
rapid remedy without legal form or technicality in situations 
which affect the relationships between employers and 
employees when such rapid resolution of difficulties is 
beneficial to all parties. As well as being a lay jurisdiction, 
it is, too, designed to be a jurisdiction where parties bear 
their own costs. That is the convention of the approach to 
the application of the Act. In circumstances where costs 
have been awarded it is clearly apparent that there is some 
injustice which results because of the conduct by one of the 
parties. 

In this circumstance the Applicant in this matter is not Mr 
O'Toole. The Applicant in this matter is the AWU and I 
assess from the conduct of the case that the AWU entered 
upon this venture and asked for the matter to be referred in 
good faith. The evidence that has been adduced here 
particularly in cross examination by Mr O'Toole, may have 
come as much of a surprise to the AWU as to anyone else. 
I do not think that the AWU has pursued this case for any 
purpose other than to seek to achieve remedy from the 
Commission for what it saw, on the information that was 
given to it and investigated by it, as an injustice. The trial 
of this application has indicated to the contrary but that does 
not mean that the action of the Union is within the category 
that I have described. It is not my intention to exercise the 
discretion under Section 27 of the Act and as is normal in 
these matters the parties will bear their own costs. 

Appearances: Mr S Booth appeared for the Applicant. 
Mr H Dixon, of Counsel, appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Kaltails Mining Services Pty Ltd. 

No. CR 150 of 1992. 
COMMISSIONER J F GREGOR. 

6 July 1992. 
Order. 

HAVING heard Mr S Booth on behalf of the Applicant and 
Mr H Dixon, of Counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J F GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Multiskip Pty Ltd. 
No. CR 262 of 1992. 

COMMISSIONER C.B. PARKS. 
23 June 1992. 

Order. 
HAVING heard Mr R. J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondent; and 

Whereas the applicant sought leave to discontinue this 
application; 

And whereas the Commission received written advice 
from counsel for the respondent, by way of a letter dated 19 
June 1992, that the matter has been resolved and that the 
respondent consents to the discontinuance sought; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders—• 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metal Engineering Workers Union (WA Branch) 

and 
leal Limited and Chei Australia Pty Limited 

No. CR 221 of 1992. 
COMMISSIONER O.K. SALMON. 

24 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This matter was referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act 1979. 

The schedule of claims and the advice concerning the 
respondents' attitude to those claims are set out in the 
schedule as follows: 

Schedule. 
The applicants claim payments for their members 
pursuant to section 28 of the Occupational Health, 
Safety and Welfare Act 1984 for a refusal to work in 
accordance with Section 26 of the same Act occurring 
between 12 March 1992 and 7 April 1992, inclusively. 
The Respondents agree that payment should be made. 
The applicants further claim that payment for the 
period mentioned above be on the basis of a usual work 
week of 54 hours for employees of leal Ltd and 60 
hours for employees of Chei Australia Pty Ltd. 
The Respondents argue that payment should be made 
for a 38 hour week only. 

The problems giving rise to this matter arose at the Muja 
Power Station site and they concerned a refusal by 
employees to work in areas where asbestos fibres were 
present. The facts are not contested and I am required to 
interpret s.28(l) of the Occupational Health, Safety and 
Welfare Act 1984, as the first step in settling the dispute. 

Section 28(1) of that Act is framed as follows: 
An employee who refuses to work as mentioned in 
section 26(1) is entitled to the same pay and other 
benefits, if any, to which he would be entitled if he had 
continued to do his usual work. 
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It seems to me that the construction of the section turns 
upon the meaning of the word 'usual'. 

'usual' means habitual or customary; such as is com- 
monly met with or observed in experience; ordinary; in 
common use, common; as is (or was) usual; in the customary 
or usual manner; that which is usual or habitual. (Mae- 
quarie). 

Obviously, in some sense 'usual' means 'ordinary'. In 
some situations the terms will be used synonymously and 
that may be the case in s.28(l). But it may also be that 
'usual' is used in this section to mean 'ordinary' in the sense 
of describing pay. 

In fact Macquarie defines the term 'ordinary pay' as 
meaning: remuneration for an employee's normal weekly 
number of hours fixed under the terms of his employment, 
but excluding any amount payable to him for shift work, 
overtime or other penalty. Therefore if 'usual' means 
'ordinary' in that sense then s.28 is construed narrowly. 
However, the section is quite capable of being read widely 
so that the word 'usual' is taken to describe work "such as 
is commonly met with or observed in experience" (Mac- 
quarie) by the employees concerned with these proceedings 
at the worksite in question. In that event the constraction 
contended for by the unions in these proceedings would be 
the one preferred. The point is that s.28(l) is susceptible to 
interpretation. 

Part II of the Occupational Health, Safety and Welfare 
Act provides for the establishment of a Commission. 

Pursuant to s.6(l) of that Act the Commission consists of 
nine persons appointed by the Governor of whom— 

(i) 3 shall be persons nominated for appointment on 
the recommendation by the body known as The 
Confederation of Western Australian Industry 
(Incorporated); 

(ii) 3 shall be persons nominated for appointment on 
the recommendation of the body known as The 
Trades and Labor Council of Western Australia; 
and 

(iii) 3 shall be persons having knowledge of or 
experience in occupational health and safety who 
shall be nominated for appointment after consulta- 
tion between the Minister and the bodies referred 
to in subparagraphs (i) and (ii). 

The functions of the Commission are prescribed in s.14 
and they include— 

(e) to formulate or recommend standards, specifica- 
tions or other forms of guidance for the purpose 
of assisting employers, self employed persons and 
employees to maintain appropriate standards of 
occupational health, safety and welfare. 

The Commission has issued a publication entitled: 
Guidance Note June 1990, in respect of the requirements of 
ss24, 25, 26, 27 and 28 of the Act. An explanation of s.28(l) 
is provided at page 15 of those notes: 

The same pay (normal pay) and benefits referred to 
in this section include, but are not limited to: 

• regular over award payments for ordinary hours of 
work; 

• industry, location and other like allowances; 
• shift work premiums according to roster or 

projected roster including Saturday or public 
holiday shift; 

• penalty rates that are paid in relation to actual 
hours worked or payment of which are guaranteed 
by a contract of service whether the hours were 
required to be worked or not; 

• service payments made on a regular basis; 
® qualification and experience allowances; and 
• general purpose allowances such as first aid, tool 

and travel allowances. 
(my emphasis) 

Since, in my opinion, s.28(l) is susceptible to interpreta- 
tion, I think the published explanations of the specialist 
commission established under the Occupational Health, 

Safety and Welfare Act are the most appropriate extrinsic 
material for that purpose. Applying that Commission's 
explanations of s.28(l) requires that the wider construction 
contended for by the unions be the construction placed upon 
that section and I find accordingly. 

This matter was presented to me as a safety issue rather 
than an industrial issue. However, I do not think that alters 
the fact that I am dealing with an industrial matter. 

As I have already noted the dispute was referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act. By s.26(2) of that Act in granting 
relief I am not restricted to the specific claim made or the 
subject matter of that claim. None of the material put before 
by the unions was challenged and there is certainly enough 
of it to enable me to make a decision on the dispute 
independently of the Occupational Health, Safety and 
Welfare Act without violating $.26(3) of the IR Act. 

Industrial tribunals in Australia have for many years 
acknowledged that independently of Acts of Parliament 
employees have some rights to refuse to perform work as 
directed where they have a genuine apprehension that their 
safety may be endangered. [Re Dismissal of Fitters by 
Broken Hill Pty Ltd (1969) 69 AR (NSW) 399]. Whether 
or not the Commission should make an order requiring an 
employer to pay employees the equivalent of the wages they 
would have earned when work is not performed under those 
circumstances is a matter for the Commission to determine 
according to the mandate in s.26(l) of the IR Act. 

Even if I have erred in the construction I have placed on 
s.28(l) of the Occupational Health, Safety and Welfare Act, 
I am still of the opinion that all of the evidence before me 
in this case requires me to award the unions' claims. I will 
order accordingly. 

Appearances: Mr R.W. Handmer appeared for the 
applicant. 

Mr K.J. Dwyer, with him Mr C. Burston, appeared for the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metal Engineering Workers Union (WA Branch) 

and 
leal Limited and Chei Australia Pty Limited 

No. CR 221 of 1992. 
COMMISSIONER O.K. SALMON. 

26 June 1992. 
Order. 

HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr K.J. Dwyer and with him Mr C. Burston 
on behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

1. That leal Ltd shall pay each of its employees who 
refused to perform work at the Muja Power 
Station site for safety reasons from 12 March 1992 
to 7 April 1992, inclusively, as though each 
employee performed his/her work and was paid 
for a 54 hour working week as usually worked by 
employees on the said site. 

2. That Chei Australia Pty Ltd shall pay each of its 
employees who refused to perform work at the 
Muja Power Station site for safety reasons from 
12 March 1992 to 7 April 1992 as though each 
employee performed his/her work and was paid 
for a 60 hour working week as usually worked by 
employees in the said site. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 



1662 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, Western 

Australian Branch and Others 
and 

Pipeline Induction Heat Pty Ltd and Others. 
No. CR 220(A) of 1992. 

COMMISSIONER R.N. GEORGE. 
16 June 1992. 

Reasons for Decision, 
THE COMMISSIONER: This matter concerns a claim by 
the Applicant unions for a site allowance to apply to 
employees engaged on construction work on what is known 
as the Western Mining Corporation Nickel Expansion 
Project at Leinster, situated at Leinster approximately 390 
kilometres north of Kalgoorlie. The claim was unable to be 
resolved by conciliation and is now before the Commission 
for hearing and determination. The matter referred is set out 
in a Memorandum in the following terms. 

"The Commission is asked to hear and determine 
a claim that employees employed by the Respondents 
(as shown in Schedule B) on the construction of the 
Leinster Nickel Mine Expansion Project be paid a site 
allowance of $3.00 per hour for each hour worked. " 

This claim was first listed before the Commission 
differently constituted in Kalgoorlie on 7 May 1992. It was, 
however, unable to proceed on that date due to a ticketing 
problem which prevented the advocate for the Respondent 
employers from boarding a plane which was to take him to 
Kalgoorlie for the hearing. The circumstances surrounding 
this occurrence are unclear but caused Mr Sommerville, 
appearing by warrant for the Applicant unions in both the 
Kalgoorlie proceedings and these proceedings, to raise the 
question of costs. Mr Sommerville conceded that he was not 
in a position to put a case to the Commission in relation to 
that question without further enquiry into the facts and asked 
that in the circumstances, the reference before the Commis- 
sion be split so that the site allowance claim could be finally 
dealt with and the issue of costs could be adjourned. While 
strongly contending that there was nothing in the circum- 
stances referred to by Mr Sommerville which would justify 
any claim for costs, Mr Beros for the Respondent employers 
also conceded that he was not in a position to put a 
substantive argument to the Commission on the matter and 
raised no objection to the proposition put by Mr Sommer- 
ville. In the circumstances the Commission acceded to the 
Applicant unions' request and split the reference into parts 
A and B. Part A dealing with the question of site allowance 
proceeded and Part B dealing with the question of costs was 
adjourned sine die. 

It was acknowledged by both parties that the claim before 
the Commission was a matter which was able to be 
detennined in accordance with the State Wage Case 
Principles. In this context, the Commission's attention was 
drawn to the decisions of and Principles enunciated by the 
Commission in Court Session in its State Wage Case 
decisions (in particular the 1988 decision recorded at 68 
WAIG 2412) and the Reasons for Decision of the Full Bench 
of the Western Australian Industrial Relations Commission 
in what is known as the Alcoa Case (68 WAIG 1690). 
Reference was also made to the Howard Street Case (69 
WAIG 1189) to support the contention that the conditions 
under which the work performed on sites of the sort now 
under consideration are not contemplated by the awards 
which regulate the rates of pay and conditions applicable to 
the employees subject to the claim. 

The claim as set out in the Memorandum of Matters for 
Hearing and Determination is for a site allowance of $3.00 
for each hour worked. In opposing the claim, Mr Beros for 
the Respondent employers submitted that while it was 
recognised that the site was one which justified the payment 
of an allowance, there was nothing special about the project 
or the conditions under which work was being performed 
which would justify an allowance other than at the lower end 
of a scale determined by reference to site allowances paid 

on other projects. In this context, Mr Beros argued that $ 1.40 
for each hour worked would provide adequate compensa- 
tion. It was further argued that while the 1988 State Wage 
Case decision states that "Site allowances must bear a direct 
relationship to the work environment and to the disabilities 
experienced" and that "It does not follow that all trades 
operating on a site will suffer the same level of disability 
for the duration of a project." (68 WAIG 2412 at 2415), it 
was not possible, given the nature of the site, to distinguish 
it in relation to the different categories of employees or in 
terms of its various phases. For this reason, it was submitted 
that the Commission should exercise its discretion by 
determining one allowance to apply to all employees. 
Having inspected the site and heard the submissions and 
evidence presented to the Commission, I accept the 
proposition put by the parties in this regard. The amount to 
be determined therefore will necessarily include an element 
of averaging which will need to be recognised and accepted 
by the parties and the employees concerned. 

The construction site itself is located some 15 kilometres 
from the townsite of Leinster and 5 kilometres from the 
accommodation camp. The township is well serviced with 
recreational and other town facilities but the hours of work 
and transport available from the camp make it difficult for 
employees to take advantage of those facilities. It is even 
more difficult for employees to access Kalgoorlie which is 
the only centre of any size within reach on weekends. The 
camp, while being of reasonable standard, lacks recreational 
facilities commensurate to the number of employees 
currently housed there and evidence was given that this has 
led to an element of stress which emerges with adverse 
consequences from time to time. 

The project commenced in late November 1991 and is due 
for completion in March 1993. Broadly described, the work 
involves the duplication of the existing Nickel Concentrate 
Plant and includes the construction of a tunnel and conveyor 
system as part of a new stockpile facility. The total value 
of the project is estimated to exceed $100 million with 
approximately $35 million of that amount being for on site 
construction work. 

The disabilities identified in submissions made by Mr 
Sommerville for the Applicant unions and in evidence given 
by Mr A. McKenzie, an employee from the site with many 
years experience in major construction work, included the 
following: 

(a) major construction work taking place alongside an 
existing operating plant; 

(b) congestion of the work force; 
(c) the affects of the prevailing conditions and the 

open and exposed nature of the site, eg.— 
• extremes in temperature 
• glare 
® dusty conditions in dry weather 
• wet underfoot in wet weather 
• presence of bushflies; 

(d) noise and dust from existing operating plant; 
(e) the requirement to wear protective clothing and 

face masks in designated areas; 
(f) lack of access to town facilities due to the remote 

location; 
(g) restricted camp amenities; and 
(h) dampness penetrating living quarters. 

In support of the claims made in relation to the disabilities 
referred to, Mr Sommerville submitted temperature and 
rainfall data based on official records taken at Menzies over 
approximately 30 years and 93 years respectively (Exhibit 
2), and asbestos monitoring reports for the period (Exhibit 
4). These confirmed the extremes in temperature and 
indicated a generally low rainfall with an average of only 
46 rain days per annum. This year, however, has been 
atypical with 190 mm of rain falling in the period January 
to March. This is not far short of the average rainfall for the 
year and accounted for unusually wet underfoot conditions. 

While the parties acknowledged that site allowances must 
be determined having regard for the disabilities associated 
with the site under consideration, both referred the Commis- 
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sion to the quantum of site allowances fixed for a number 
of other sites. These provided relevant measures, in their 
submissions, against which the Commission could assess 
the appropriateness of the level of allowance claimed by 
them for this project. I do not intend to canvass the relevance 
of the allowances cited in respect of other sites. Suffice it 
to say that, as acknowledged by the parties, they do no more 
than provide an indication of the range of allowances which 
have previously been either arbitrated or agreed on other 
sites said by them to be comparable in some way. While 
each site is able to be distinguished on its own circum- 
stances, the information provided revealed that allowances 
paid within the range of $1.40 to $2.10. It is noted, however, 
that the allowances at the highest end of the range (one of 
$2.00 and one of $2.10 for each hour worked) involved two 
levels of allowances with amounts of approximately $1.70 
and $1.75 respectively applying in the early parts of the 
project and with the higher amounts being paid when the 
work force and construction activity reached their peak. 
Those projects were distinguished by reference to the 
various phases of work earned out for the purposes of 
establishing the two levels of allowance. In all other cases 
cited the allowances were approximately $1.70 or below. 

In the matter now before the Commission the parties have 
both indicated that the project can not be distinguished on 
the basis of the different categories of work being performed 
or on the different phases of the project. I accept this view 
and as already observed, this necessarily requires that there 
be an element of averaging in the determination of the level 
of site allowance to apply to the project. 

Having regard for all of the information before the 
Commission, including the evidence of Mr McKenzie and 
my own knowledge of the site gained from inspections 
carded out, I am satisfied that a site allowance is justified 
and that the quantum of that allowance should be towards 
the higher end of the scale. On the basis that the allowance 
is to apply equally to all employees on site and be paid 
during the various phases of the project, I conclude that the 
rate to apply should be fixed at $1.80 per hour for each hour 
worked. 

The question was asked in the course of proceedings as 
to whether the site allowance should apply in lieu of all 
special rates and allowances contained in the awards 
applicable to the work being performed. I am not satisfied 
from the response that the parties had considered or were 
agreed on this issue. Nor was there sufficient information 
before the Commission to enable a determination of that 
question. The parties are therefore directed to consider and 
jointly inform the Commission of any allowances which 
should be excluded from a general provision that the $1.80 
site allowance apply in lieu of all special rates and 
provisions which might otherwise apply. 

Operative Date 
Mr Sommerville for the Applicant unions argued that any 

allowance determined should apply for the life of the 
project. 

On the other hand, Mr Beros for the Respondent 
employers correctly argued that by virtue of Section 39 of 
the Industrial Relations Act 1979 as amended, the Commis- 
sion was restricted in its consideration of retrospectivity to 
a date no earlier than the date upon which the application 
was filed in the Commission—ie. 7 April 1992. Mr Beros 
went on, however, to infonn the Commission that should it 
be of the view that an earlier date should apply, no point 
would be taken on the question of jurisdiction or power. 

Having regard for the basis upon which the site allowance 
has been determined, any practical consideration of what 
date the allowance should apply from would lead to the 
conclusion that it should be from the commencement of 
work on site and that it should continue for the life of the 
project. However, I can do no more than recommend to the 
parties that the allowance be paid on this basis. The Act 
precludes the determination of a date earlier than 7 April 
1992 and in the circumstances of the case before me, the 
Order will be given effect from that date. This does not, 
however, prevent the parties from adopting the recommen- 
dation made above. 

Appearances: Mr A. Sommerville appeared on behalf of 
the Applicants. 

Mr M. Beros appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, Western 

Australian Branch and Others 
and 

Pipeline Induction Heat Pty Ltd and Others. 
No. CR 220(A) of 1992, 

COMMISSIONER R.N. GEORGE. 
22 June 1992. 

Order. 
HAVING heard Mr A. Sommerville on behalf of The Metals 
and Engineering Workers' Union, Western Australian 
Branch, the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and Mr M. Beros on 
behalf of the Respondents, the Commission, being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That employees who are employed by the Respon- 
dents on the Leinster Nickel Mine Expansion Project 
shall be paid a site allowance of $1.80 per hour for each 
hour worked in lieu of all or any special rates and 
provisions contained in the Building Trades (Construc- 
tion) Award 1987 (No. R 14 of 1978), Clause 
9.—Special Rates and Provisions, subclauses (l)(d), 
(l)(g), (l)(h), (l)(k) and (l)(bb); the Earth Moving and 
Construction Award (No. 10 of 1963), Clause 24.— 
Allowances and Special Provisions; the Electrical 
Contracting Industry Award R 22 of 1978, Clause 
18.—Special Rates and Provisions with the exception 
of subclauses (17) to (23) inclusive; the Engine 
Drivers' (Building and Steel Construction) Award No. 
20 of 1973, Clause 24.—Allowances and Special 
Provisions and the Metal Trades (General) Award 1966 
(No. 13 of 1965), Clause 18.—Special Rates and 
Provisions with the exception of subclauses (10) to (22) 
inclusive. 

This Order shall take effect as from the 7th day of April 
1992 and shall terminate on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia—Hospital, Service and Miscellaneous, 

W.A. Branch 
and 

R D Miles and Company Pty Limited 
Trading as Undercliffe Hospital Complex. 

No. CR 723 of 1991. 
COMMISSIONER J.F. GREGOR. 

5 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commis- 
sion in this case deals with the alleged unfair dismissal of 
Audrey Davies by her employer R D Miles and Company 
Pty Limited trading as Undercliffe Hospital Complex 
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(Undercliffe Hospital). There were disputes between the 
parties in October 1991 which became the subject of a 
conference before the Commission on the 15th of October 
1991. That conference, in short, paved the way for 
discussions between the parties concerning the future of Ms 
Davies and, in particular, the Federated Miscellaneous 
Workers' Union of Australia—Hospital, Service and Mis- 
cellaneous, WA Branch (FMWU) indicated that in respect 
of a debate between the parties concerning whether or not 
Ms Davies had an inordinate amount of sick leave because 
of a condition which she was then suffering, that is Chronic 
Paronychia, that a claim would be made on her behalf for 
Workers Compensation. The matter then disappeared from 
the Commission's list but the applicant Union requested that 
the matter be reconvened and this was done on the 18th of 
November 1991. At that time the advocate for Undercliffe 
Hospital complained that the issue before the Commission 
was finished and it was, in any event, not a proper vehicle 
upon which a Memorandum of Matters for Heating and 
Determination could be based. 

That being so the Commission concluded the conference 
and immediately called another conference on its own 
motion. That conference became identified as No. C723 of 
1991 and because at the conclusion thereof there had not 
been agreement reached on the issues between the parties 
and the Commission, having been satisfied that the matter 
should be determined pursuant to Section 44(9) of the 
Industrial Relations Act 1979 (the Act) referred the dispute 
for hearing and determination. The schedule attached to the 
Memorandum of Matters for Hearing and Determination 
describes the dispute as follows: 

"On the 6th of November 19981, R D Miles & 
Company, trading as Undercliffe Hospital Complex, 
gave notice of termination of employment of Audrey 
Davies, a member of the Federated Miscellaneous 
Workers' Union of Australia. 

The Union says that the termination was in all the 
circumstances unfair and seeks an order for reinstate- 
ment and payment of appropriate compensation. 

R D Miles & Company Pty Ltd say that the 
termination was brought about by frustration of 
contract due to the health of Audrey Davies and in the 
circumstances their action was correct, there has been 
no unfairness and no order should issue." 

There is little dispute between the parties concerning the 
chronology of events and for the purposes of these Reasons 
I will briefly record them. 

Audrey Davies was employed by Undercliffe Hospital 
circa 23 March 1988 apparently as a domestic. There is some 
dispute about whether she was a full time employee or a part 
time employee, however, whether she was or was not is not 
an issue for consideration in these Reasons. In the event she 
was employed pursuant to the Private Hospital Employees' 
Award, 1972. At the commencement of her employment she 
received a copy of the hospital policy which is set out in 
Exhibit M4 and provides an exhaustive set of instructions 
which cover such things as conditions of employment, 
personal conduct, misconduct, union membership, uniforms, 
the wearing of jewellery, the wearing of hair, provision for 
staff meals, a description of tea breaks, the availability of 
staff lockers, the policy on smoking, the policy on absences, 
in the first instance in the case of all absences and the second 
instance in respect of sick leave, leave generally, particular- 
ity of leave concerning annual leave or Christmas or school 
holiday leave, workers compensation, rosters, time clock, 
pays, accidents and incidents. There is also reference to 
duties concerning the use of hospital equipment, what to do 
in the case of breakdowns and faults, details of the alarm 
security system, the procedures in the event of alarms for 
the patient call systems or fire alarms or oxygen failure and 
the like, what to do when power failures occur, details of 
staff parking, policies on the uses of drugs from imprest 
stock, calling doctors and calling ambulances. There is also 
detailed information relating to patients and visitors which 
no need be included in these Reasons. There was an update 
to that policy issued to Ms Davies (see Exhibit 5). She 
received the update soon after she had received a letter of 

warning from her employer on the 25th of September 1991 
(Exhibit M3). 

Ms Davies was transferred from domestic duties to 
nursing assistant duties on or about the 10th of January 1990 
at her request because she wanted to work more hours. 
Exhibit M2 is a letter which advises Ms Davies of a decision 
to reallocate her back to housekeeping shifts on a temporary 
basis because of requirements to comply with NPC staffing 
at the nursing home part of the operation. From the evidence, 
that seems to have lasted until early October 1991 when Ms 
Davies was transferred from the nursing home to domestic 
duties. 

However, prior to that, sometime in August, Ms Davies 
visited a general practitioner for treatment for a leg wound. 
She had no time off as a result at that time. She advised her 
employer of the visit to the doctor and was told, according 
to her evidence, to keep her wound covered. There is some 
debate between the parties about whether other things were 
said at that time but in the event it is not relevant to the 
matters to be determined. 

There was at that time, some sick leave taken by Ms 
Davies. Again, the reason for that sick leave is overtaken by 
later events and there is no need to canvass the rather 
extensive evidence and debate between the parties about 
what was wrong with her at the time. In April 1991 there 
was a further visit to a general practitioner, not the same one 
as before, this time for an outbreak of lesions on the hands. 
This, according to the evidence of Ms Davies, she linked to 
the lesion that had previously occurred on her leg. 
Antibiotics and creams were administered for the lesions but 
they continued off and on. There were some incidents of sick 
leave (see Exhibit Ml) but again, that is not an issue I need 
to canvass so I pay it no further attention. 

In the middle of September 1991 an Accident Report was 
present to Undercliffe Hospital following an injury Ms 
Davies sustained at work the previous day. A doctor's 
certificate suggested several days leave and required her to 
present for x-rays and physiotherapy. She did that and 
submitted a form necessary for a workers compensation 
claim to the hospital. She was contacted at home by Mrs 
Miles, one of the principals of the hospital, and her presence 
at the hospital was demanded. According to Ms Davies, she 
was interviewed as to the way she submitted the Accident 
and Incident Report form. She says there was a tirade of 
abuse and she was told that she was close to loosing her job. 
These issues are disputed hotly by Mrs Miles in evidence. 
Her version of the events is that she was merely trying to 
establish with her employee the necessity to comply with the 
hospital's policies for submission of workers compensation 
claims and the importance of doing so because a failure to 
comply might result in serious results for the employee and 
that was an event Mrs Miles wished to avoid. 

I have mentioned previously a letter that Ms Davies 
received dated the 25th of September 1991 (see Exhibit M3). 
That letter was a result of the discussion referred to above. 
It pointed out what were, in the view of Mrs Miles, failures 
in the work performance of Ms Davies and indicated that 
after much deliberation it had been decided to return her to 
domestic duties subject to certain conditions. Those condi- 
tions are detailed with preciseness in the letter and include 
inter alia that her employment would only be continued 
subject to satisfactory performance and a six month 
probationary period. In that time there had to be an 
adherence to all reasonable instructions contained in the 
policy and job description. Ms Davies was required to 
acknowledge in writing within seven days of the offer that 
she had read fully and understood the hospital policy and her 
obligations under it. Further, if she did not understand her 
obligations, she was to seek counselling from the manage- 
ment in this respect. She was warned as to the necessity to 
maintain reliable attendance over the next six months and 
that after the six months she would be responsible for 
seeking a review by management of possible continuation 
of employment. Finally, that the management reserved the 
right, due to final warnings that Ms Davies had allegedly 
received, to terminate her services forthwith if there was any 
deviation from the maintenance of standards, excellent work 
performance or absences. 
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Although it was not argued before me, this letter seems 
to constitute variations to the contract of employment which 
attaches certain conditions concerning performance which 
do not exist in the Award alone. However, it appears as 
though, because of the reasons upon which Undercliffe 
Hospital rely for the termination, that I do not need to 
consider the implications of that. 

In the event, though, the letter caused Ms Davies to 
contact her Union and the first application, to which I have 
referred previously, was filed in the Commission. In the 
intervening period, and particularly on the 11th of October 
1991, Ms Davies visited a specialist dermatologist, Mr 
Hannes Gebauer, following a referral from a general 
practitioner. Mr Gebauer recommended she wear gloves 
when engaged in work and specified certain treatments 
which are set out in Exhibit M12. Also in Exhibit M12 is 
a letter from Mr Gebauer dated the 15th of October 1991 
which indicated that he had seen the patient. It detailed the 
symptoms of her illness which he described as a paronychia 
affecting her left middle finger which had spread to the 
index and ring finger and later to the right small finger. Mr 
Gebauer opined that the condition was caused by excessive 
immersion in water and indicated that it had been stressed 
to Ms Davies that she would need to keep her hands dry. 
There were also other specified treatments. The final 
paragraph in the letter is important and it is set out below: 

"Prognosis: The prognosis must be guarded at this 
point in time. Chronic paronychia is a difficult 
condition to clear. It may be difficult for this patient 
to avoid wetting her hands during the course of her 
work activities. She will discuss this matter with 
Matron. It is possible that she will require a period of 
time off work for convalescence. At this point I have 
suggested she continue working, using all the protec- 
tive measures. I plan to review her in 3 weeks' time." 

On the basis of the visit Ms Davies submitted a workers 
compensation advice form and on the 15th of October 1991 
there was a further conference before the Commission to 
which I have referred previously. The letter written by Mr 
Gebauer had not been received by Undercliffe Hospital at 
that time. The next relevant event was on the 16th of October 
1991. Ms Davies was approached by Mrs Miles as she 
finished work regarding the use of gloves and on the 17th 
of October 1991 she received a letter of warning regarding 
the non wearing of the gloves. In her evidence this was 
disputed by Ms Davies, however, again it is not an issue 
upon which in due course I will need to make a finding. On 
the 18th of October 1991 Ms Davies visited Dr Rex Hood. 
This was done at the request of Undercliffe Hospital who 
had arranged, pursuant to the filing of the workers 
compensation form, that Ms Davies be examined by Dr 
Hood. 

According to the evidence, Dr Hood is a registered 
medical practitioner who practices near Undercliffe Hospital 
Complex and attends the complex as a visiting medical 
officer. He was asked in a letter on the 17th of October 1991 
to pass an opinion on the complaint then extant on the hands 
of Audrey Davies. Exhibit PI sets out the questions posed. 
Inter alia Dr Hood was asked: 

• Was the complaint work related? 
® What was the expected duration? 
• Would the exposure of the worker handling chemi- 

cals likely exacerbate the condition? 
• Is a position of food handling compatible with the 

condition or does it pose a potential risk of cross 
infection? 

• What is the potential risk for co-workers or patients? 
• Would failure to comply with medical recommenda- 

tions or to wear gloves over the top of cotton gloves 
compromise the ability to cure or treat the condition? 

DrHood received a telephone call soon after he examined 
Ms Davies from Mrs Miles and he responded verbally to the 
questions asked of him. Exhibit P2 is a letter in which he 
confirmed that verbal advice. He made mention of a 
pathology report which referred to pathological organisms 
of a genus staphylococcal aureaus. There was much debate 

in the hearing about where the smear was taken from for this 
pathological test, however, again I no need to make a 
specific finding on the issue. However, in the event, Dr 
Hood answered the questions which had been set out by Mrs 
Miles in her letter. He considered the complaint to be work 
related but had difficulty in assessing the level of damage 
which was work related and which may be contributed by 
domestic duties at home. He opined that the condition was 
likely to persist indefinitely unless the nature of work 
changed, that exposure to chemicals created difficulties, that 
food handling was totally incompatible with that condition. 
He based this on his view that there was a staphylococcal 
nature of the paronychia. And finally, that a failure to 
comply with the wearing of gloves or other medical 
directions would affect likelihood of recovery. 

Ms Davies' evidence is that very soon after she had 
arrived home from her visit to Dr Hood, which she found 
most distressing, she received a letter advising her that she 
had been suspended (see Exhibit M9). This letter advised 
that as a result of the report that Undercliffe Hospital had 
received from Dr Hood, it would be necessary to suspend 
Ms Davies from duty due to the nature of infection being 
a risk to patients and co-workers. It made it clear that she 
was no longer required to attend the hospital but that 
Undercliffe would honour its obligations under the workers 
compensation claim that had been made. This advice 
obviously pre-dated the letter from Dr Hood which 
confirmed the verbal advice he had given soon after he had 
examined Ms Davies. 

On the 1st of November 1991 Ms Davies again visited Mr 
Gebauer for the follow-up treatment foreshadowed in his 
earlier letter. This occurred on the 1st of November 1991 and 
on the 5th of November 1991 Mr Gebauer wrote to 
Undercliffe Hospital and indicated that he was happy to say 
that Ms Davies hands had responded to the treatment that 
he had prescribed, that the suspension from active duties 
during the period had assisted her enormously and at this 
point she would be able to return to full active duties in four 
weeks' time. This was followed by another letter on the 3rd 
of December 1991 after Ms Davies had visited Mr Gebauer 
on the 2nd of December 1991. He indicated to Undercliffe 
Hospital that he had reviewed the patient and was happy to 
report she had made an almost complete recovery, that she 
would be fully fit for duties from Monday the 2nd of 
December 1991 and that all entitlements to workers 
compensation should cease on that day. However, by this 
time by virtue of a letter dated the 6th of November 1991, 
the services of Audrey Davies had been terminated. The 
letter of termination, as it appears in Exhibit M6, is 
incorporated inter alia as follows: 

"We have received a report from Dr R.A. Hood, who 
examined your medical condition on the 18th of 
October 1991. 

In Dr Hood's medical view:— 
(a) The continuation of your duties in the 

Hospital are incompatible with your medical 
condition, and 

(b) your condition is likely to persist indefinitely 
unless the fundamental nature of your em- 
ployment is changed. 

We take the view that the contract of employment 
between you and the Hospital is now frustrated by these 
circumstances. Accordingly we give you two weeks 
notice from todays date of the termination of your 
contract of employment. 

Any entitlement which you may have as a result of 
your workers compensation claim remains unaffected 
by the contact (sic) termination." 

It is clear, therefore, that Undercliffe Hospital relies upon 
the frustration of the contract brought about by the alleged 
inability of Ms Davies to fulfill the duties for which she 
contracted to bring the contract to an end. 

I touch upon the case law that is to be applied in 
circumstances such as the ones under consideration. Both 
parties referred me to Finch v. Sayer & Another (1976) 
NSWLR 540. This is a Decision of the Supreme Court of 
New South Wales which dealt with the dismissal of a 
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manager because of continued illness. The learned Judges 
held that it was necessary to discover what the terms of 
contract under consideration are and where the express 
terms provide no answer, to examine what terms may be 
reasonably implied in a contract of relevant sort, adopting 
standards of today and not of a hundred years earlier. 
Applying that criteria the proper conclusion is that an 
employee is first entitled to any sick leave which falls to him 
under his contract of employment and in the event that the 
illness is prolonged the employee's incapacity excuses him 
from the obligation to work and the employer from his 
obligation to pay salary and wages and gives the employer 
the right to terminate. But in doing so, one must look at the 
whole of the terms of the contract and at all surrounding 
circumstances including the provisions made for sickness 
and retirement and the general practice of the employer or 
the effects of similar employment. The Judges wrote that 
when one does this it may well be that many areas of 
employment in contemporary society, particularly when one 
is dealing with an indefinite continuing relationship and not 
the performance of specific tasks, would lead to the 
conclusion there is little room for the operation of the 
doctrine of frustration due to illness. 

In another Decision of the Supreme Court of New South 
Wales in Simmons Ltd v. Hay (1964) NSWR 416 it was held 
that an incapacitating illness may lead to the emergence of 
a situation fundamentally different from that which existed 
at the making of the contract. In the particular case, a clause 
in the contract of employment had not been specifically 
inserted in the contract having regard to the person's 
particular medical history but was designed to operate in 
relation to ordinary illnesses and accidents. Another 
authority is Marshall v. Harland and Wolff Limited and 
Another (National Industrial Relations Court) (1972) 2 ALL 
ER 715 whereby it was held that if an employee will never 
again be able to work or if the period of incapacity has been 
or will be sufficiently long the relationship of employer and 
employee will have come to the end by the operation of law, 
that is, by frustration. The criteria to be applied is set out 
at page 718 of the Decision where it is said: 

"In the context of incapacity due to sickness, the 
question of whether or not the relationship has come 
to an end by frustration sounds more difficult than it 
is. The tribunal must ask itself: was the employee's 
incapacity, looked at before the purported dismissal, of 
such a nature, or did it appear likely to continue for 
such a period, that further performance of his obliga- 
tions in the future would either be impossible or would 
be a thing radically different from that undertaken by 
him and agreed to be accepted by the employer under 
the agreed terms of his employment? In considering the 
answer to this question, the tribunal should take 
account of: 

(a) The terms of contract, including the provi- 
sions as to sickness pay—The whole basis of 
weekly employment may be destroyed more 
quickly than that of monthly employment 
and that in turn more quickly than annual 
employment. When the contract provides for 
sick pay, it is plain that the contract cannot 
be frustrated so long as the employee returns 
to work, or appears likely to return to work, 
within the period during which such sick pay 
is payable. But the converse is not necessar- 
ily true, for the right to sick pay may expire 
before the incapacity has gone on, or appears 
likely to go on, for so long as to make a return 
to work impossible or radically different 
from the obligations undertaken under the 
contract of employment. 

(b) How long the employment was likely to last 
in the absence of sickness—The relationship 
is less likely to survive if the employment 
was inherently temporary in its nature or for 
the duration of a particular job, than if it was 
expected to be long term or even lifelongi- 
tude. 

(c) The nature of the employment—Where the 
employee is one of many in the same 
category, the relationship is more likely to 
survive the period of incapacity than if he 
occupies a key post which must be filled and 
filled on a permanent basis if his absence is 
prolonged. 

(d) The nature of the illness or injury and how 
long it has already continued and the pros- 
pects of recovery—The greater the degree of 
incapacity and the longer the period over 
which it has persisted and is likely to persist, 
the more likely it is that the relationship has 
been destroyed. 

(e) The period of past employment—A relation- 
ship which is of long standing is not so easily 
destroyed as one which has a short history. 
This is good sense and, we think, no less 
good law, even if it involves some implied 
and scarcely detectable change in the con- 
tract of employment year by year as the 
duration of the relationship lengthens. The 
legal basis is that over a long period of 
service the parties must be assumed to have 
contemplated a longer period or periods of 
sickness than over a shorter period. 

These factors are interrelated and cumula- 
tive, but are not necessarily exhaustive of 
those which have to be taken into account. 
The question is and remains: was the 
employee's incapacity, looked at before the 
purported dismissal, of such a nature, or did 
it appear likely to continue for such a period, 
that further performance of his obligations in 
the future would either be impossible or 
would be a thing radically different from that 
undertaken by him and accepted by the 
employer under the agreed terms of his 
employment? Any other factors which bear 
on this issue must also be considered. 

The ending of the relationship of employer 
and employee by operation of law is, by 
definition, independent of the volition or 
intention of the parties. A tribunal is, 
however, entitled to treat the conduct of the 
parties as evidence to be considered in 
forming a judgment whether the changed 
circumstances were so fundamental as to 
strike at the root of the relationship." 

All of the dicta that I have referred to above make it clear 
that there must be an examination of the evidence to see 
whether the criteria which have been identified are present 
to an extent that given the contemporary view of the doctrine 
of frustration, there is nevertheless reason to conclude that 
the contract has been brought to an end by the operation of 
law. 

There are a number of matters for the Commission to 
consider in this respect. Before I do that I touch upon the 
matter of evidence. The evidentiary material before the 
Commission, particularly as it affects the work history of Ms 
Davies, brings forth no controversy and it is clear that the 
Commission by saying this, accepts the evidence that has 
been given by the various parties. There is, of course, 
conflict between the evidence of a general practitioner, Dr 
Hood, and that of the consultant dermatologist, Mr Gebauer. 
The Commission is urged by the FMWU to make findings 
which would be of a nature such as would indicate its 
acceptance of Mr Gebauer's opinions over that of Dr Hood. 
The evidence from both of the medical practitioners was 
technical. It must be said that the status of the evidence 
emanating from Mr Gebauer must cany the weight of his 
speciality and his occupation of the Head of the Department 
of Dermatology at Fremantle Hospital and his position in the 
Royal Australian College of Dermatologists. Together with 
this, he operates in a practice which covers over 26,000 
patients of which one per cent may have complaints of a 
similar kind to that which is under debate in this case. On 
the other hand, Dr Hood is a general practitioner in what can 
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be assumed to be an ordinary practice who visits the 
Undercliffe Hospital Complex as a visiting medical officer. 
His exposure to the medical aspects of this case is obviously 
less and from a different academic base than that of Mr 
Gebauer. However, in view of the conclusions that I reach 
concerning the relevant issues in this case, I have no need 
to make any further comment or make findings concerning 
the medical aspects. 

In cases such as this the Commission is not to put itself 
in the place of the employer. What it must do is judge the 
matter on what information was available to the employer 
at the time of termination. There is much authority for these 
propositions which I need not include but they are of long 
standing. In this circumstance there was an employee of 
Undercliffe Hospital who developed a chronic paronychia 
which did not respond to treatment over a long period of 
time. There was, in fact, no improvement in the condition 
and it continued to get worse until she was referred to Mr 
Gebauer for treatment. In the meantime she had submitted 
a workers compensation claim and in accordance with the 
law, that claim was processed by her employer. Various 
medical certificates that are required under the Workers 
Compensation and Rehabilitation Act 1981 were submitted 
and in accordance with the authority which emanates from 
that Act the employer asked that the worker be examined 
by a medical practitioner. That practitioner was Dr Hood and 
he gave the hospital specific advice concerning the medical 
condition of Ms Davies and that advice was that her 
continued employment was incompatible with both her 
interests and the interests of the hospital as a whole. 

On receipt of that advice the hospital acted, according to 
the evidence of Mrs Miles, quickly in order to respond to 
its duty of care to the patients at the hospital complex and 
to the other workers and suspended Ms Davies from work. 
Her services were later terminated on the basis of the advice 
received from Dr Hood. In the meantime, of course as the 
evidence shows, Ms Davies was under the care of Mr 
Gebauer, receiving treatment for her problem and was 
responding to it. However, as it turns out, unfortunately for 
Ms Davies, when Mr Gebauer wrote to Undercliffe Hospital 
his prognosis was in the least equivocal as to the likelihood 
of a complete recovery and return to work and I have 
included in the Reasons above, the relevant paragraph of the 
letter written by Mr Gebauer (see Exhibit M12). Mr 
Gebauer's verbal evidence is that the condition put on the 
prognosis is a normal prudent procedure which is taken in 
his practice. He, at all times, was confident that the 
paronychia could be treated permanently, his evidence is to 
that effect and the fact of the matter is that eventually his 
treatment was successful and Ms Davies is cured of the 
complaint. 

However, that was not known to Undercliffe Hospital at 
the time that it made its decision to terminate. It had the 
positive opinion of Dr Hood that the continued employment 
of Ms Davies was in effect incompatible with her interests 
and the interests of the hospital and it had a letter from Mr 
Gebauer which had a prognosis which was equivocal. It 
therefore, in the circumstances, opted to the conclusion that 
the conditions suffered by Ms Davies were likely to last for 
some time. In the nature of employment, although Ms 
Davies did not occupy a key post, she occupied a post which 
required her to be free from illness. She was employed on 
a weekly contract of service. She had a number of days sick 
leave, in fact from 1988 until the time of termination she had 
approximately 19 days, but she did have an accumulation 
of 17 days on termination. That accumulation, against the 
opinion of Dr Hood that the situation of Ms Davies 
complaint was likely to be permanent. 

In all of those circumstances there were grounds, in my 
view, to conclude that the operation of law had led to the 
frastration of the contract and therefore the employer, in the 
circumstances which were before it at the time, was entitled 
to the view that it would be able to terminate Ms Davies 
contract of employment by the giving of notice. In those 
circumstances, and at the time, and on the criteria to be 
applied in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia (1985) 65 

WAIG 385 there has been no unfairness and the Commis- 
sion, which is required to deal with the issue of unfairness 
on the information which was available at the time the 
decision to terminate was made, is unable to conclude that 
the legal right to terminate has been unfairly exercised. 

I add further that it seems if the advice of Mr Gebauer had 
been sought before the termination was effected, by the 
appearance of it with some haste, then a different result more 
favourable to Ms Davies may have occurred. The reality is 
that the passage of time has shown that Mr Gebauer was 
correct and Dr Hood was wrong in their relative assessments 
of her medical condition. That being so, and if Ms Davies 
is fit for work, and on the declaration of Mr Gebauer, a 
person highly qualified in the area which he is, she is; then 
it follows that if there is no other impediments to the 
relationship that an application from Ms Davies to Under- 
cliffe Hospital for employment is one which ought to receive 
favourable consideration. In the chronology of events I have 
touched upon some issues which arose between the parties 
but they are not difficulties which could not be overcome 
by goodwill and good management. There is no power for 
the Commission to Order employment in these circum- 
stances. I therefore record these views I have expressed 
above for consideration of the parties. 

I will, however, as indicated above and in accordance with 
the findings I have set out, issue an Order of dismissal. 

Appearances: Ms S Mayman appeared on behalf of the 
Applicant. 

Mr L Pilgrim appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia—Hospital, Service and Miscellaneous, 

W.A. Branch 
and 

R D Miles and Company Pty Limited 
Trading as Undercliffe Hospital Complex. 

No. CR 723 of 1991. 

COMMISSIONER I.E. GREGOR. 
5 June 1992. 

Order, 
HAVING heard Ms S Mayman on behalf of the Applicant 
and Mr L Pilgrim on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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UNIONS— 
Application for Alteration of 

Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62. 

In the matter of an application by The Western Australian 
Hotels and Hospitality Association Incorporated (Union of 
Employers) ("The Association") 

No. 1068 of 1991. 
PETER LAURENCE WISHART 
ACTING DEPUTY REGISTRAR. 

1 November 1991. 
Decision. 

HAVING examined this application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and regulations 
have been met, I have this day registered an alteration to 
Rule 12.—Executive and Rule 14.—Divisions—Territorial 
and Non-Territorial of the registered rules of the applicant 
organisation. 

PL. WISHART, 
Acting Deputy Registrar. 

UNIONS— 
Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Australian Collieries' 
Staff Association, Western Australian Branch and The 
Collie District Deputies' Union of Workers. 

No. 1574 of 1991. 
T. POPE, DEPUTY REGISTRAR. 

20 February 1992. 
Decision. 

HAVING been directed by the Full Bench, I have this 20th 
day of February registered a new organization with the name 
"The Australian Collieries' Staff Association, Western 
Australian Branch". The office of the organization is 45 
Deakin Street Collie. 

The new organization was formed as a result of the 
amalgamation of The Australian Collieries' Staff Associa- 
tion, Western Australian Branch and The Collie District 
Deputies' Union of Workers. The registration of these two 
aforementioned organizations has been cancelled. 

T. POPE, 
Deputy Registrar. 

Editors Note: Full Bench Decision and Orders published 
(72 WAIG 989). 

CONFERENCES—Notation of- 

Parties Number— Date Matter Result 
Commissioner 

Amalgamated Metal Newcrest Mining Ltd C 59 of 1992 29/5/92 Shift Work Concluded 
Workers and Shipwright —Gregor C. 
Union 
Association of Brambles Manford C 297 of 1992 25/5/92 Dismissal Referred 
Draughting, Supervisory —Kennedy C. 
and Technical Employees 
Australian Railways Western Australian C 351 of 1992 25/6/92 Work Changes Concluded 
Union Government Railways —Fielding C. 

Commission 
Australian Workers Union Dampier Salt (Operations) C 246 of 1992 30/4/92 Mooring Duties Concluded 

Pty Limited —Gregor C. 1/5/92 
Australian Workers Union Department of Agriculture C 199 of 1992 N/A Washing during Concluded 

—Kennedy C. work hours 
Australian Workers Union Hamersley Iron Pty Ltd C 198 of 1992 22/05/92 Reinstatement Concluded 

—Fielding C. 
Australian Workers Union Humphries Mining C 151 of 1992 30/03/92 Dismissal Concluded 

—Gregor C. 
Australian Workers Union Roche Bros Pty Ltd C 263 of 1991 N/A 12 hour shift Withdrawn 

—Gregor C. operation 
Australian Workers Union Stanley Mining Services Ltd C 314 of 1992 15/6/92 Outstanding Monies Concluded 

—Gregor C. 
Australian Workers Union Western Mining Corporation C 189 of 1992 n/a Continuous rosters Concluded 

—Gregor C. 
Australian Workers Union Western Mining Corporation C 340 of 1992 n/a Breach of award Withdrawn 

Ltd —Gregor C. 
Australian Workers Union Hamersley Iron Pty Ltd C 759 of 1991 16/12/91 Implementation of Concluded 
and Others —Kennedy C. maintenance 

structures 
Builders Labourers Boral SGB Pty Ltd C 659 of 1991 23/10/91 Strike Concluded 
Federation —Beech C. 18/11/91 



Parties Number— 
Commissioner 

Date Matter Result 

Builders Labourers Building Management C 225 of 1992 15/04/92 Alleged Concluded 
Federation Authority —Beech C. dissemination 
Builders Labourers Consolidated Construction C 249 of 1992 8/6/92 Terms of Agreement Concluded 
Federation Ply Ltd —Beech C. 
Builders Labourers Delta Corporation C 261 of 1992 n/a Bans Concluded 
Federation —Beech C. 
Builders Labourers Delta Corporation Ltd C 126 of 1992 N/A Increased Concluded 
Federation —Beech C. allowances 
Builders Labourers Kerbing West C 219 of 1992 14/04/92 Membership to union Concluded 
Federation —Beech C. 
Builders Labourers Master Builders Association C 222 of 1992 10/04/92 Bans Concluded 
Federation —Beech C. 13/04/92 
Builders Labourers Master Builders Association C 309 of 1992 26/05/92 Bans Concluded 
Federation —Beech C. 
Builders Labourers Multiplex Consttuctions C 260 of 1992 n/a Work Bans Concluded 
Federation Pty Ltd and Another —Beech C. 
Building Trades Building Management , C 135 of 1992 N/A Allowances Concluded 
Association Authority —Beech C. 
Building Trades Geraldton Building Company C 193 of 1992 13/05/92 Site allowance Concluded 
Association —Beech C. 
Building Trades GKW International Pty Ltd C 267 of 1992 N/A Site allowance Concluded 
Association —Beech C. 
Civil Service Association Department of Productivity C 306 of 1991 19/6/91 Flexible working Withdrawn 

and Labour Relations —Negus C. arrangements 
Civil Service Association Fire Brigades Board C 177 of 1992 24/3/92 Key-bag room Concluded 

—Kennedy C. 
Civil Service Association Hon. Minister for Education PS AC 27 of 1992 N/A Alleged overpayment Withdrawn 

—Negus C. 
Civil Service Association Hon. Minister for Education PS AC 7 of 1992 17/02/92 Processing of Concluded 

—Negus C. appeals 
Civil Service Association Hon. Minister for Education PS AC 87 of 1991 14/11/91 Dispute—Acting Concluded 

—Negus C. arrangements 
Civil Service Association Minister for Education PS AC 12 of 1992 14/4/92 Reinstatement to Withdrawn 

—Negus C. former position 
Civil Service Association Public Service Commission PS AC 13 of 1992 14/4/92 Management Concluded 

—Negus C. Practices 
Civil Service Association Public Service Commission PSAC 28 of 1992 n/a Promotion Appeal Withdrawn 

—Negus C. Matters 
Civil Service Association State Government Insurance PSAC 11 of 1992 26/03/92 Promotion appeal Concluded 

Commission —Negus C. 18/05/92 rights 
Civil Service Association The Commissioner, Public PSAC 20 of 1992 N/A Promotion Withdrawn 

Service Commission —Negus C. 
Civil Service Association The Commissioner, Public PSAC 29 of 1991 18/06/91 Redeployment of Concluded 

Service Commission —Negus C. Ministry of 
Education employee 

Civil Service Association The Commissioner, Public PSAC 42 of 1992 17/05/91 Expressions of Concluded 
Service Commission —Negus C. interest 

Civil Service Association The Commissioner, Public PSAC 6 of 1992 13/02/21 Salary increment Concluded 
Service Commission —Negus C. 

Construction Mining and Fletcher Jennings and C 330 of 1992 5/6/92 Rates of Pay Concluded 
Energy Workers Union Another —Beech C. 
Construction, Mining and Colli and Sons C 271 of 1992 N/A Redundancy payment Concluded 
Energy Workers Union —Beech C. 
Construction, Mining and Hamersley Iron Pty Ltd C 508 of 1992 06/09/91 Career paths of Concluded 
Energy Workers Union —Kennedy C. union's 

classifications 
Construction, Mining and Hamersley Iron Pty Ltd C 560 of 1991 27/09/91 Fuel trains Concluded 
Energy Workers Union —Kennedy C. 
Construction, Mining and Hamersley Iron Pty Ltd C 566 of 1991 23/09/91 Engineman- Concluded 
Energy Workers Union —Kennedy C. Tra veiling 

passenger 
Construction, Mining and State Energy Commission of C 143 of 1992 N/A Industrial Unrest Concluded 
Energy Workers Union W.A. —Salmon C. 
Electrical, Electronics, George Moss Ltd C 248 of 1992 N/A Cancellation of an Concluded 
Foundry and Engineering —Beech C. Order 
Union 
Electrical, Electronics, John Lysaght C 380 of 1992 25/6/92 Reinstated Referred 
Foundry and Engineering —Halliwell S.C. 
Union 

Withdrawn Electrical, Electronics, Newcrest Mining C 316 of 1992 n/a Call-out system 
Foundry and Engineering —Gregor C. 
Union 

Concluded Electrical, Electronics, SECWA C 237 of 1992 3/6/92 Duties of 
Foundry and Engineering —Salmon C. Linesperson in 
Union charge 
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Parties Number— Date Matter Result 
Commissioner 

Electrical, Electronics, Wormald Security C 295 of 1992 18/5/92 Work bans Concluded 
Foundry and Engineering —Parks C. 
Union 
Electrical, Electronics, Wormald Security C 392 of 1992 29/6/92 Refusal of Paid Concluded 
Foundry and Engineering —Parks C, 
Leave Union 
Federated Brick, Tile and Bristile Ltd C 217 of 1992 13/04/92 Breach of award Concluded 
Pottery Industrial Union —Beech C. 
Federated Clerks Union Snap Printing C 270 of 1992 3/6/92 Redundancy Payment Referred 

—Parks C. 
Federated Clerks' Union State School Teachers Union C 304 of 1992 22/5/92 Direction of Concluded 

—Parks C. Clerical Employees 
Federated Clerks' Union Swan Taxis Co-op Ltd C 363 of 1992 23/6/92 Reduction of Shifts Concluded 

—Parks C. 
Federated Clerks' Union Vox Retail Group Limited C 269 of 1992 21/5/92 Redundancy Payment Concluded 

t/a Archie Martin Vox —Parks C. 
Federated Clerks' Union W.T. Partnership C 294 of 1992 4/6/92 Severance Payment Concluded 

—Parks C. 
Fire Brigade Employees Fire Brigade Board C 579 of 1991 23/9/91 Selection Process Concluded 
Union —Kennedy C. 24/9/91 

23/10/91 
Food Preservers' Union Southern Processors Limited C 339 of 1992 17/6/92 Award Provisions Concluded 

—Salmon C, 
Forest Products, IPE Packaging C 358 of 1992 19/6/92 Redundancies Concluded 
Furnishing and Allied —Beech C. 
Industries Union 
Forest Products, Silent Night Pty Ltd C 345 of 1992 17/6/92 Dismissal Concluded 
Furnishing and Allied In- —Beech C. 
dustries Union 
Hospital Salaried Royal Perth Hospital and PSAC 57 of 1990 13/12/90 Threatened strike Referred 
Officers' Association Others —Negus C. action over 

reclassifications 
in the allied 

Independent Schools 
Salaried Officers' 
Association 

Christ Church Grammar 
School 

C 589 of 1991 
—Kennedy C. 

08/11/91 Reclassification Concluded 

Independent Schools 
Salaried Officers' 
Association 

St Hilda's Anglican School 
For Girls 

C 64 of 1992 
—Kennedy C. 

12/02/92 Claim of unfair 
dismissal 

Concluded 

Liquor and Allied 
Industries Employees' 
Union 

Boulevard Alehouse— 
Polygon Holdings 

C 273 of 1991 
—Coleman C.C. 

22/5/92 Dismissal Concluded 

Liquor and Allied 
Industries Employees' 
Union 

Brisncy Pty Ltd t/a 
Burswood Hotel 

C 220 of 1991 
—Coleman C.C. 

22/5/92 Dismissal Concluded 

Liquor and Allied 
Industries Employees' 
Union 

Burswood Resort Casino C 106 of 1991 
—Coleman C.C. 

22/5/92 Dismissal Concluded 

Meat Industry 
Employees' Union 

Midland Meat Exports C 273 of 1992 
—Fielding C. 

4/6/92 Long Service Leave 
Entitlements 

Concluded 

Meat Industry 
Employees' Union 

Roediger Brothers Pty Ltd C 251 of 1992 
—Fielding C. 

28/05/92 Payment of wages Concluded 

Meat Industry 
Employees' Union 

Watsons Food (WA) C 338 of 1992 
—Fielding C. 

16/6/92 Renumeration 
Package 

Concluded 

Meat Industry 
Employees' Union 

Western Australian Meat 
Commission 

C 306 of 1992 
—Fielding C. 

3/6/92 Alleged Harassment Concluded 

Metal and Engineering 
Workers Union 

BHP Mineral C 282 of 1992 
—Gregor C. 

12/5/92 Redundancies Concluded 

Metal and Engineering 
Workers Union Ltd 

Geraldton Building Co. Pty C 207 of 1992 
—Beech C. 

13/5/92 Site Allowance Referred 

Metal and Engineering 
Workers Union 

Newcrest C 292 of 1992 
—Gregor C. 

15/5/92 Dismissal Concluded 

Metal and Engineering 
Workers Union 

United Construction Pty Ltd C 250 of 1992 
—Gregor C. 

n/a Payment of airfare Withdrawn 

Metal and Engineering 
Workers Union' 

leal Ltd and Chei 
Australia Ltd 

C 221 of 1992 
—Salmon C. 

12/6/92 Wages and 
Allowances 

Referred 

Metropolitan (Perth) 
Passenger Transport Trust 
Officers' Union 

Transperth 115 of 1992 
—Negus C. 

10/03/92 Promotion Appeal 
Board 

Concluded 

Micellancous Workers 
Union 

Royal Perth Hospital C 130 of 1991 
—Negus C. 

3/6/92 Dismissal Concluded 

Miscellaneous Workers 
Union 

Anglican Homes C 241 of 1992 
—Fielding C. 

24/04/92 Dismissal Concluded 

Miscellaneous Workers 
Union 

Board of Management Sir 
Charles Gairdner Hospital 

C 243 of 1992 
—Parks C. 

9/6/92 Foul Linen 
Allowance 

Concluded 



Parties Number— 
Commissioner 

Date Matter Result 

Miscellaneous Workers Bymwood Pty Ltd (Receiver C 276 of 1992 07/05/92 Redundancy Concluded 
Union and Manager Appointed) —Parks C. payments called on 

Commissioner's Own 
Motion 

Miscellaneous Workers CALM C 311 of 1992 28/5/92 Selection Panel Concluded 
Union —Gregor C. 
Miscellaneous Workers Carrington Child Care C 326 of 1992 9/6/92 Dismissal Concluded 
Union Centre —Fielding C. 
Miscellaneous Workers Coca-Cola Bottlers C 91 of 1992 03/03/92 Dispute settling Concluded 
Union —Negus C. procedures 
Miscellaneous Workers Department of Conservation C 516 of 1992 12/09/91 Compulsory Referred 
Union and Land Management —Negus C. 06/02/92 retirement 

11/02/92 
Miscellaneous Workers Emcare Pty Ltd C 161 of 1992 N/C Reinstatement Withdrawn 
Union —Gregor C. 
Miscellaneous Workers Hon. Minister for Education C 50 of 1992 07/02/92 Claim of unfair Concluded 
Union —Kennedy C. dismissal 
Miscellaneous Workers Hon. Minister for Education C 51 of 1992 07/02/92 Claim for unfair Concluded 
Union —Kennedy C. dismissal 
Miscellaneous Workers Jaylon Industries Pty Ltd C 388 of 1992 n/a Redundancy Payment Concluded 
Union —Halliwell S.C. 
Miscellaneous Workers Lake Grace Hospital C 147 of 1992 5/6/92 Ex Gratia Payment Concluded 
Union —Gregor C. 
Miscellaneous Workers Monopak Sales C 334 of 1992 23/6/92 Dismissal Concluded 
Union —Halliwell S.C. 
Miscellaneous Workers Port Hedland Hospital C 163 of 1992 02/04/92 Removal of letter Concluded 
Union —Gregor C. from file 
Miscellaneous Workers Silver Chain Nursing C 689 of 1991 11/12/91 Dismissal Concluded 
Union Association —Negus C. 
Miscellaneous Workers Tempo Services Pty t/a C 181 of 1992 19/3/92 Alleged Breach of Concluded 
Union Tempo Cleaning Services —Halliwell S.C. 20/3/92 

27/3/92 
Award 

Miscellaneous Workers Tempo Services Pty t/a C 181 of 1992 19/3/92 Alleged Breach of Concluded 
Union Tempo Cleaning Services —Halliwell S.C. 29/6/92 Award 
Municipal, Road Boards, Royal Agricultural Society C 286 of 1992 26/05/92 Claim of Concluded 
Park and Racecourse (Inc.) —Kennedy C. victimisation 
Employees Union 
Plumbers and Gasfitters Multiplex and Acestral C 255 of 1992 05/05/92 Bans Concluded 
Employees' Union and —Beech C. 
Another 
Plumbers and Gasfitters Amalgamated Metal C 174 of 1992 26/3/92 Demarcation Concluded 
Union Engineering Workers Union —Halliwell S.C. 3/6/92 

3/6/92 
Psychiatric Nurses' Hon. Minister for Health C 729 of 1991 28/02/92 Interpretation Concluded 
Association —Negus C. 
Shaw C.A. Lynwood Arms Hotel C 253 of 1992 

—Gregor C. 
28/5/92 Long Service Leave 

Entitlement 
Concluded 

State School Teachers Hon. Minister for Education TC 4 of 1991 15/05/92 Salary increment Concluded 
Union —Kennedy C. 30/05/92 
State School Teachers Minister for Education TC 1 of 1992 4/6/92 MSE Testing in Concluded 
Union —Kennedy C. Schools 
State School Teachers Minister for Education TC 11 of 1991 11/12/91 Alter Work Concluded 
Union —Kennedy C. Arrangements 
State School Teachers Minister for Education TC 6 of 1991 28/10/91 Failure to Concluded 
Union —Kennedy C. acknowledge 

qualifications 
Transport Workers' Murphy's Transport C 247 of 1992 08/05/92 Dismissal/Contractual Concluded 
Union —Fielding C. Benefits 
United Firefighters Union Fire Brigades Board C 364 of 1992 

—Kennedy C. 
17/6/92 
19/6/92 

Participation in 
Training Activities 

Concluded 
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CORRECTIONS- 

CORRECTION. 
WHEREAS a printing error occurred in the Publication of 
Order No. 1256 of 1991 in Vol. 72, Part 1, sub-part 5, page 
984, at page 987 of the Western Australian Industrial 
Gazette, the following correction is made:— 

Delete the word "Commissioner" where it appears 
after "(Sgd) PJ. SHARKEY" on Page 987 and insert 
in lieu the word "President". 

Dated 25 June 1992. 
J.G. CARRIGG, 

Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rebecca Jane Taylor 

and 
Dominion Mining Limited. 

No. 1240 of 1991. 
COMMISSIONER J F GREGOR. 

1 July 1992. 
Order. 

WHEREAS this application for Further and Better Particu- 
lars in the matter No. 906 of 1991 was lodged at the Western 
Australian Industrial Relations Commission on the 12th of 
August 1991; and 

Whereas the Respondent provided the Applicant with the 
information requested; and 

Whereas matter No. 906 of 1991 was listed for hearing 
from the 5th to the 7th of May 1992 in Kalgoorlie; and 

Whereas that matter has been heard and determined; and 
Now therefore the Commission, pursuant to the powers 

contained in the Industrial Relations Act 1979 hereby 
orders:— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

The Honourable Edward Morrissey Franklyn, a 
Judge of the Supreme Court of Western Australia and 
currently on Ordinary Member of the Western Austra- 
lian Industrial Appeal Court from 1 January 1992 until 
29 February 1992 inclusive and from 1 May 1992 to 
30 June 1992 inclusive; and 

The Honourable Terrence Alan Walsh, a Judge of the 
Supreme Court of Western Australia and currently an 
Acting Ordinary Member of the Western Australian 
Industrial Appeal Court to be the Acting Deputy 
Presiding Judge of that Court from 1 March 1992 to 
30 April 1992; 

such nominations to operate and take effect during the 
relevant periods specified or until the completion of the 
hearing and determination of any proceedings in which they 
or any of them may be participating in at the expiration of 
a specified period. 

As witness my hand this 6th day of December 1991. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Mal- 
colm, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
David Andrew Ipp, a Judge of the Supreme Court to be an 
Acting Ordinary Member of the Western Australian Indus- 
trial Appeal Court from 1 March 1992 to 30 April 1992 or 
until the completion of the hearing and determination of any 
proceedings he may be participating in at the expiration of 
that period. 

As witness my hand this 6th day of December 1991. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Mal- 
colm, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
Henry Albert Wallwork, a Judge of the Supreme Court to 
be an Acting Ordinary Member of the Western Australian 
Industrial Appeal Court from 1 March 1992 to 30 June 1992 
or until the completion of the hearing and determination of 
any proceedings he may be participating in at the expiration 
of that period. 

As witness my hand this 6th day of December 1991. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 

NOTICES— 

Appointments— 

THE INDUSTRIAL RELATIONS ACT 1979. 
Editor's Note: Several Appointments hereunder pub- 

lished. 
I, the undersigned, the Honourable David Kingsley Mal- 
colm, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate— 

The Honourable Barry William Rowland, a Judge of 
the Supreme Court and currently the Deputy Presiding 
Judge of the Western Australian Industrial Appeal 
Court to be the Acting Presiding Judge of that Court 
from the 1 January 1992 until 30 June 1992 inclusive; 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Mal- 
colm, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
Terence Alan Walsh, a Judge of the Supreme Court to be 
Acting Ordinary Member of the Western Australian Indus- 
trial Appeal Court from 1 January 1992 to 30 April 1992 or 
until the completion of the hearing and determination of any 
proceedings he may be participating in at the expiration of 
that period. 

As witness my hand this 6th day of December 1991. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 
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THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Mal- 
colm, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate— 

The Honourable Edward Morrissey Franklyn, a 
Judge of the Supreme Court of Western Australia and 
currently an Ordinary Member of the Western Austra- 
lian Industrial Appeal Court to be the Acting Presiding 
Judge of that Court from 1 July 1992 until 12 October 
1992 inclusive and to be the Acting Deputy Presiding 
Judge from 13 October 1992 until 31 December 1992 
inclusive; 

The Honourable Barry William Rowland, a Judge of 
the Supreme Court of Western Australia and currently 
the Deputy Presiding Judge of the Western Australian 
Industrial Appeal Court, to be the Acting Presiding 
Judge of that Court from 13 October 1992 until 
31 December 1992 inclusive; 

The Honourable Robert David Nicholson, a Judge of 
the Supreme Court of Western Australia and currently 
an Ordinary Member of the Western Australian 
Industrial Appeal Court to be the Acting Deputy 
Presiding Judge of that Court from 1 July 1992 until 
12 October 1992 inclusive; 

The Honourable David Andrew Ipp, a Judge of the 
Supreme Court of Western Australia to be an Acting 
Ordinary Member of the Western Australian Industrial 
Appeal Court from 1 July 1992 to 31 July 1992 
inclusive and from 1 October 1992 until 31 December 
1992 inclusive; 

The Honourable Henry Albert Wallwork, a Judge of 
the Supreme Court of Western Australia to be an 
Acting Ordinary Member of the Western Australian 
Industrial Appeal Court from 1 August 1992 until 
31 August 1992; and 

The Honourable Neville John Owen, a Judge of the 
Supreme Court of Western Australia, to be an Acting 
Ordinary Member of the Western Australian Industrie 
Appeal Court from 1 September 1992 until 30 
September 1992 inclusive; 

such nominations to operate and take effect during the 
relevant periods specified or until the completion of the 
hearing and determination of any proceedings in which they 
or any of them may be participating in at the expiration of 
a specified period. 

As witness my hand this 26th day of May 1992. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Malcolm 
AC, Chief Justice of Western Australia, in exercise of the 
powers conferred upon me by s.85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
Neville John Owen, a Judge of the Supreme Court of 
Western Australia, to be an Acting Ordinary Member of the 
Western Australian Industrial Appeal Court from 1 August 
1992 until 31 August 1992 or until the completion of the 
hearing and determination of any proceedings he may be 
participating in at the expiration of that period. 

As witness my hand this 5th day of June 1992. 
DAVE) K. MALCOLM, 

Chief Justice of Western Australia. 

NOTICE OF APPOINTMENT OF DEPUTY MEMBER 
TO THE RAILWAYS CLASSIFICATION BOARD 

HIS Excellency the Governor in Executive Council has 
under Section 800 (8)(a) of the Industrial Relations Act 
1979, appointed PETER DAVE) BOTHWELL, Deputy 
Member to the Railways Classification Board. 

Yours sincerely, 
J. G. CARRIGG, 

Registrar. 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 
Under Section 47— 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel out the following party to the Building 
Trades Award 1968, namely the— 

University of Western Australia 
on the grounds that the University applies The Building 
Trades (Govt.) Award No. 31A of 1966 to its building 
industry workforce. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 15th day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Building 
Trades (Construction) Award 1987, namely the— 

Nuroof (W.A.) Pty Ltd 
on the grounds that the company is now solely trading as 
a manufacturer and merchandiser and no longer employs 
persons bound by the abovenamed award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 15th day of June, 1992. 
J. G. CARRIGG, 

Registrar. 
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NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following party to the Building Trades 
(Construction) Award 1987, namely:— 

Producer Manufacturers Pty Ltd 
54 Belgravia Street 
Belmont 

on the grounds that the company have not engaged persons 
within the industry bound by the abovenamed award for 
approximately seven years and have no intention of 
re-entering that industry in the future. The company's 
operations are now solely committed to the Manufacture and 
merchandising of freezer rooms, cold storage facilities and 
metal clad insulated panels. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 23rd day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following party to The Draughtsmen's, 
Tracers', Planners' and Technical Officers' Award 1979, 
namely:— 

Forwood Down W.A. Pty Ltd 
on the grounds that the company has ceased operation and 
can no longer be bound by the award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 24th day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the— 

Industrial Relations (Poon Brothers (W.A.) Pty. Ltd.) 
Agreement 

on the grounds that the employer party to the agreement has 
confirmed that they are now a party to the Industrial 
Catering, Cleaning and Incidental Services (AWU and 
FMWU) Award and therefore no longer employ persons 
under the provisions of the abovenamed agreement 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 15th day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the folowing award, namely the— 

Nurses' (Home of Peace) Award 
on the grounds that the award has effectively been 
superseded by a federal award and as such there are no 
longer any persons employed under the provisions of the 
state award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 23rd day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the— 

Nurses' (Ngala) Award 
on the grounds that the award has effectively been 
superseded by a federal award and as such there are no 
longer any persons employed under the provisions of the 
state award. 

Amy person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 23rd day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following party to the Nurses' (Private 
Hospitals) Award, namely:— 

Seaton Lodge, Albany 
on the grounds that the respondent has ceased operation in 
the industry. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 23rd day of June, 1992. 
J. G. CARRIGG, 

Registrar. 
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NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the— 

Nurses' (Silver Chain Association) Award 
on the grounds that the award has effectively been 
superseded by a federal award and as such there are no 
longer any persons employed under the provisions of the 
state award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 23rd day of June, 1992. 
J. G. CARRIGG, 

Registrar. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

AWARDS/AGREEMENTS—Consolidation by Registrar. 
DRUM RECLAIMING AWARD. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of June, 1992. 
J. CARRIGG, 

Registrar. 

Drum Reclaiming Award. 
Award No. 21 of 1961. 

L—Title. 
This award shall be known as the Drum Reclaiming 

Award. 
1A.—State Wage Principles. 

It is a condition of this award/industrial agreement that 
any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Scope 
4. Area 
5. Term 
6. Hours 
7. Overtime 
8. Public Holidays 

8A. Annual Leave 
9. Absence through Sickness 

10. Time and Wages Record 
11. Contract of Service 
12. Meal Money 
13. Right of Entry 
14. Breakdowns 
15. Board of Reference 
16. Under-Rate Workers 
17. Junior Worker's Certificate 
18. Proportion of Juniors 
19. Mixed Functions 

20. Shift Work 
21. Casual Workers 
22. Protective Clothing 
23. Leading Hands 
24. Posting of Award and Union Notices 
25. Rates of Pay 
26. Award Modernisation and Enterprise Consulta- 

tion 
27. Long Service Leave 
28. Bereavement Leave 
29. Maternity Leave 
30. Payment of Wages—38 Hour Week 
31. Part-time Employees 
32. Superannuation 

2A.—State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to all workers engaged in the 

reclamation of drums, provided that it shall not apply to 
workers who are at present provided for in any award of the 
Western Australian Industrial Commission or in any 
Industrial Agreement registered in accordance with the 
Industrial Arbitration Act 1912. 

4.—Area. 
This award shall operate over that portion of the State of 

Western Australian known as the South West Land 
Division. 

5.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period commencing on 
or after the date hereof. 

(The date of this award is the 14th day of November, 
1961) 

6.—Hours. 
Section A—Hours: 

(1) (a) The provisions of this clause apply to all 
workers to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average 
of 38 per week to be worked on one of the 
following bases. 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked 
on any or all days of the week, Monday to 
Friday, inclusive, and except in the case of 
shift workers, shall be worked between the 
hours of 7.00 a.m. and 6.00 p.m. Provided 
that the spread of hours may be altered by 
agreement between the employer and the 
majority of workers in the plant or section or 
sections concerned. 

(d) Where an ordinary shift or shift worker 
finishes not later than 8.00 a.m. on Saturday, 
such hours on the Saturday shall be deemed 
to be ordinary hours of employment and shall 
not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of 
ordinary working hours, where such ordinary 
hours are to exceed eight hours on any day. 
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the arrangement of hours shall be subject to 
the agreement between the employer and the 
majority of workers in the plant or section or 
sections concerned. 

(f) The ordinary hours of work shall be consecu- 
tive except for the meal interval as prescribed 
in subclause (g) hereof. 

(g) A meal break of a period agreed upon 
between the majority of the workers and the 
employer at each factory shall be allowed 
between the hours of 11.00 a.m. and 
2.00 p.m. on Monday to Friday inclusive. In 
default of such agreement the meal break 
shall be not more than one hour and not less 
than 30 minutes to be taken within the 
aforementioned period. 

(h) Nothing in this clause shall be construed to 
prevent the employer and the majority of 
employees affected in a workplace or part 
thereof reaching an agreement to operate any 
method of working a 38 hour week provided 
that agreement is reached in accordance with 
the following procedure. 

(i) the Union will be notified in writing of 
the proposed variations prior to any 
change taking place; 

(ii) the proposed variations for each 
workplace or part thereof shall be 
explained to the employees concerned 
and written notification of proposals 
will be placed on the notice board at the 
worksite; 

(iii) the parties will then consult with each 
other on the changes with a view to 
reaching agreement; 

(iv) where the majority of Union members 
do not support the agreement then the 
issues will be referred to the Western 
Australian Industrial Relations Com- 
mission for conciliation and, if neces- 
sary, arbitration. 

Section B—Implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38 hour week 
may be any one of the foUowing: 

(a) by workers working less than eight ordinary 
hours each day; or 

(b) by workers working less than eight ordinary 
hours on one or more days each week; or 

(c) by fixing one day of ordinary working hours 
on which all workers will be off duty during 
a particular work cycle; or 

(d) by rostering workers off duty on various days 
of the week during a particular work cycle so 
that each worker has one day of ordinary 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 8.—Public Holi- 
days, of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the 
business and the proposal shall be discussed with 
the workers concerned, the objective being to 
reach agreement on the method of implementation 
prior to 1st October, 1984. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establishment 
level, the matter shall be referred to the State 
Secretary of the Union (or Unions) concerned 

or his deputy, at which level a conference of 
the parties shall be convened without delay, 

(c) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of 
workers in the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) hereof, in 

cases where, by virtue of the arrangement of his 
ordinary working hours, a worker in accordance 
with paragraphs (c) and (d) of subclause (1) 
hereof, is entitled to a day off duty during his work 
cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day 
he is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of workers concerned, may substi- 
tute the day a worker is to take off in 
accordance with paragraphs (c) and (d) of 
subclause (1) hereof, for another day in the 
case of a breakdown in machinery or a failure 
or shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situa- 
tion. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 

(c) An employer may require an employee to 
take any accrued or rostered days off within 
twelve months of such days falling due. 

Section C—Procedures for ki-Plant Discussions: 
(1) Procedures shall be established for in-plant dis- 

cussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with Section A—Hours and B— 
Implementation of 38 Hour Week of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(2) The procedures should allow for in-plant discus- 
sions to continue even though all matters may not 
be resolved by 1st October, 1984. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods 
of communicating agreements and understandings 
to all workers, including the overcoming of 
language difficulties. 

(4) The procedures should allow for the monitoring 
of agreements and understandings reached in- 
plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instances or where problems 
arise after initial agreements of understandings 
have been achieved in-plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in subclause (3) of Section B of this 
clause. 

Section D—Hours Transition Provision: 
(1) The concept of a 38 hour week shall operate from 

6th August, 1984 however in recognition of the 
difficulties associated with its introduction an 
employer may implement the 38 hour week after 
that date provided that such implementation shall 
occur no later than 1st October, 1984. 

(2) Where an employer implements the 38 hour week 
at a date later than 6th August, 1984 an employee 
shall become entitled to a payment at the date of 
implementation which shall accrue at the rate of 
two ordinary hours' pay for each week of 40 
ordinary hours that is worked after 6th August, 
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1984. Provided that in any such week where less 
than 40 ordinary hours are worked then the rate 
of two ordinary hours' pay shall be reduced 
proportionately except where a worker is absent 
from duty in a circumstance that entitles him to 
payment for the absence pursuant to other provi- 
sions of this award. 

7.—Overtime. 
(1) The provisions of this clause apply to all workers. 
(2) (a) An employer may require any worker to 

work reasonable overtime at overtime rates 
and such worker shall work overtime in 
accordance with such requirement. 

(b) No Union or Association party to this award, 
or worker or workers covered by this award, 
shall in any way, whether directly or indi- 
rectly, be a party to or concerned in any ban, 
limitation, or restriction upon the working of 
overtime in accordance with the require- 
ments of this subclause. 

(c) A worker who is recalled to work after 
his/her normal shift has been completed shall 
be paid for a minimum of three hours at 
overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working 
hours on any day, Monday to Friday, 
inclusive, shall be paid for at the rate of time 
and one half for the first two hours and 
double time thereafter. 

For the purposes of this subclause, ordi- 
nary hours shall mean the hours of work fixed 
in an establishment in accordance with 
Sections A—Hours, B—Implementation of 
38 Hour Week and C—Procedures for In- 
Plant Discussions of Clause 6.—Hours. 

(b) (i) Work done on Saturdays after 12.00 
noon or on Sundays shall be paid for at 
the rate of double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid 
for at the rate of double time and one 
half. 

(c) Work done on Saturdays prior to 12.00 noon 
shall be paid for at the rate of time and one 
half for the first two hours and double time 
thereafter but this paragraph does not apply 
in a case to which paragraph (d) of subclause 
(1) of Section A—Hours of Clause 6.— 
Hours, applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 

(4) (a) By agreement between the employee and 
employer time off in lieu of payment for 
overtime may be granted proportionate to the 
payment to which the employee is entitled. 
Such time to be taken in unbroken periods 
according to each period of overtime worked 
unless otherwise agreed between the em- 
ployee and employer concerned. 

(b) The actual period of time off may be accrued 
and taken at a time agreed between the 
employer and employee concerned. 

8.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to Clause 7.—Overtime hereof, be allowed as 
holidays without deduction of pay, namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 

in lieu of any of the days named in the subclause. Provided 
further that an employer may substitute Royal Show Day for 
Sovereign's Birthday in any year. 

(b) When any of the days mentioned in subclause (1) (a) 
hereof falls on a Saturday or a Sunday, such holiday shall 
be observed on the next succeeding Monday, and where 
Boxing Day falls on a Sunday or a Monday such holiday 
shall be observed on the next succeeding Tuesday; in each 
case the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is substituted. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) Where— 
(a) a day is proclaimed as a whole holiday or as s 

half-holiday under section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, that 
day shall be a whole holiday or, as the case may 
be, a half-holiday for the purposes of this award 
within the district or locality specified in the 
proclamation. 

(4) All work done on any day prescribed as a holiday 
under this clause shall be paid for at the rate of double time 
and a half. 

(5) Casual workers shall not be entitled to receive 
payment for public holidays prescribed by this clause unless 
required to work on those days. 

8A.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by 
his/her employer after a period of twelve months' continu- 
ous service with that employer. 

(2) A worker before going on leave shall be paid the 
wages he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(3) (a) In addition to his/her payment of annual leave a 
worker shall receive a loading of 17.5 percent calculated on 
his/her ordinary rate of wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) (a) A worker whose employment terminates after 
he/she has completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed under this 
clause in respect of that qualifying period shall be given 
payment as prescribed in subclause (2) and(3) of this clause 
in lieu of that leave or in lieu of so much of that leave as 
has not been allowed unless; 

(i) he/she has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(b) If, after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the worker, the worker 
shall— 

(i) if such termination occurs before 6th August, 
1984 be paid 3.08 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by forty, in respect of each completed week of 
continuous service; or 

(ii) if termination occurs on or after 6th August, 1984 
be paid 2.923 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by thirty eight, in respect of each completed week 
of continuous service. 
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(5) In the event of a worker being employed by an 
employer for a portion only of a year, he/she shall only be 
entitled subject to subclause (5) of this clause, to such leave 
on full pay as is proportionate to his/her length of service 
during that period with such employer, and if such leave is 
not equal to the leave given to the other workers, he/she shall 
not be entitled to work or pay whilst the other workers of 
such employer are on leave on full pay. 

(6) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day, for each such holiday observed as 
aforesaid. 

(7) Any time in respect of which a worker is absent from 
work, except time for which he/she is entitled to claim sick 
pay, or time spent on holidays, annual leave or long service 
leave, as prescribed by this award, shall not count for the 
purposes of determining his/her right to annual leave. 

(8) In special circumstances and by mutual consent of the 
employer, the worker and the Union, annual leave may be 
taken in not more than two periods. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) An employer may require an employee to take his/her 
annual leave within twelve months of such leave falling due. 

(11) An employer, following consultation with the 
employees concerned and the Union, may specify a period 
during which annual leave may not be taken to meet 
production requirements at the workplace concerned. 

9.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause: 

(i) Worker who actually works 38 ordinary hours 
each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 6.—Hours so that he 
actually works 38 ordinary hours each week shall 
be entitled to payment during such absence for the 
actual ordinary hours absent. 

(ii) Worker who works an average of 38 ordinary 
hours each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 6.—Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle shall be entitled to 
pay during such absence calculated as follows: 

duration of absence appropriate weekly rate     
ordinary hours norm- 5 
ally worked that day 

A worker shall not be entitled to claim payment 
for personal ill health or injury nor will his sick 
leave entitlement be reduced if such ill health or 
injury occurs on the week day he is to take off duty 
in accordance with paragraph (c) or (d) of 
subclause (1) of Section B—Implementation of 38 
Hour Week of Clause 6.—Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause a worker may adopt an alternative method of 
payment of sick leave entitlements where the employer and 
the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(d) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding 10 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shift workers, where 
practicable, the notification is to be given prior to the start 
of normal shift hours. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and the worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 8A.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 8A.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
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Clause 2 of the Long Service Leave provisions published in 
Volume 63 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

10.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

wherein shall be entered— 
(a) the name or each worker 
(b) the nature of his employment 
(c) the total hours worked each day 
(d) the wages and overtime (if any) received therefor 
(e) the date of birth of each junior worker 

(2) The employer shall be responsible for the proper 
posting of the record each week, which shall be signed 
weekly only if conect, by the worker. Such record shall be 
open for inspection at the factory office or other convenient 
place by a duly accredited representative of the union during 
working hours. Provided that if the record be not available 
when the representative calls it shall be made available for 
inspection within twenty-four hours at the factory office or 
other convenient place. 

11.—Contract of Service. 
(1) The employment of a weekly hand may be terminated 

by a week's notice given on either side or in lieu of such 
notice by the payment or forfeiture of a week's pay. 

(2) Provided this shall not affect the right of an employer 
to dismiss a worker without notice for misconduct in which 
case wages shall be paid up to the time of dismissal. 

(3) Except as provided for in subclause (6) of this clause 
on the first day of engagement an employee shall be notified 
by the employer or by the employers' representative, 
whether the duration of his/her employment is expected to 
exceed one month and, if the employee is hired as a casual 
employee she/he shall be advised accordingly. 

(4) (a) The period of notice of termination in the case of 
a casual employee shall be one hour. 

(b) If the required notice of termination is not given one 
hour's wages shall be paid by the employer or forfeited by 
the employee. 

(5) An employee shall for the purpose of this award be 
deemed to be a casual employee— 

(a) if the expected duration of the employment is less 
than one month, or 

(b) if the notification referred to in subclause (3) of 
this clause is not given and the employee is 
dismissed through no fault of his own within one 
month of commencing employment. 

(6) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

12.—Meal Money. 
(1) Subject to the provisions of subclause (2) of this clause 

an employee, required to work overtime for more than two 
hours, shall be supplied with a meal by the employer or be 
paid $4.95 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required 
the employee shall be supplied with such meal by the 
employer or paid $3.40 for each meal so required. 

(2) The provisions of subclause (1) of this clause do not 
apply: 

(a) in respect to any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(3) If an employee to whom paragraph (a) of subclause 
(2) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 
with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified, 
he shall be paid, for each meal provided and not required, 
the appropriate amount prescribed in subclause (1) of this 
clause. 

13.—Right of Entry. 
(1) Accredited representatives of the Union shall be 

permitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the Union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Western Australian Industrial 
Commission and which involves the inspection of workers 
or of machines in the process of production, such Union 
representatives shall have the right of entry into the factory 
at any time during which the workers or machines concerned 
are working, but this permission shall not be exercised 
without the consent of the employer more than once in any 
one week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

14.—^Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union, 
or through any breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

15.—Board of Refetence. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

16.—Under Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be refened to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

17.—Junior Worker's Certificate. 
Upon being engaged a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

18.—Proportion of Juniors. 
Male juniors may only be employed in the proportion of 

one to every three or fraction of three adult male workers. 
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19.—Mixed Functions. 
A worker engaged for more than two hours of one day or 

shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift. If employed for two hours of one day or shift or less 
he shall be paid the higher rate for the time so worked. 

20.—Shift Work. 
(1) The provisions of this clause apply to all workers 

engaged on shift work. 
(2) An employer may work his establishment on shifts but 

before doing so shall give notice of his intention to the 
Union or Unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(4) Where a shift commences at or after 11 p.m. then the 
whole shift shall be paid for at the rate which applies to the 
major portion of the shift. 

(5) The loading on the ordinary rates of pay for shift work 
shall be $5.91 for afternoon shift and for night shift. 

(6) When work is performed on any shift other than day 
shift the ordinary working hours prescribed by Clause 
6—Hours, of this award shall be inclusive of a paid meal 
interval of 20 minutes. 

21.—Casual Workers. 
Casual workers shall be entitled to receive 20 percent in 

excess of the rate prescribed for their class of work. 
22.—Protective Clothing 

(1) The employer shall have available protective clothing 
(as for example, goggles, masks, aprons, gloves and rubber 
boots) for use by his workers when engaged on work for 
which protective equipment is reasonably necessary. 

(2) The employer may require a worker to sign an 
acknowledgment on receipt of any article of protective 
equipment and the worker shall return same to the employer 
when he has finished using it or on the termination of his 
employment. 

(3) No worker to whom equipment has been issued under 
paragraph(2) shall lend another worker any such article of 
protective equipment issued to such first mentioned worker, 
and if the same are lent, both the lender and the borrower 
shall be deemed guilty of wilful misconduct. 

(4) During the time of any article of protective equipment 
is on issue to the worker, he shall be responsible for any loss 
or damage thereto, fair wear and tear attributable to ordinary 
use excepted. 

(5) Any dispute arising out of the operation of this clause 
may be referred to the Board of Reference for determination. 

23.—Leading Hands. 
In addition to the appropriate rates prescribed in Clause 

25.—Rates of Pay of this award, a leading hand shall be 
paid: 

Per Week 
$ 

(1) If placed in charge of not less than three and 
not more than ten other workers 17.00 

(2) If placed in charge of more than ten and not 
more than 20 other workers 26.10 

(3) If placed in charge of more than 20 other 
workers 33.60 

24.—Posting of Award and Union Notices. 
Every employer shall allow union notices, except those 

which on reasonable grounds he considers objectionable and 
a copy of this award to be posted up by the union in a place 
accessible to the workers and approved by the employer. 

25.—Rates of Pay. 
The minimum weekly rates of wage payable to employees 

covered by this award shall be: 
Per Week 

$ 
(1) Painting and incidental duties 348.30 
(2) Chiming, shaping, internal lacquering, 

rumbling, cleaning, classifying and drum 
inspecting, stenciling with a spray gun, 
spray painting 341.70 

(3) Yard Hands 331.50 
(4) Junior Employees: Junior employees shall be paid the 

prescribed percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years of age and over Adult Rates 

26.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

27.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 58 

of the Western Australian Industrial Gazette at page one 
shall be deemed to be incorporated in and to form pat of 
this awad. 
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28.—Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild be entitled on notice, to leave up to and including 
the day of the funeral of such relation and such leave shaU 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
woridng days. Proof of such death shall be furnished by the 
worker to the satisfaction of his/her employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual leave, 
sick leave, worker's compensation, leave without pay or on 
a public holiday. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses(3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the puiposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 

the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses(3) and (6) hereof does not exceed 52 
weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 
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(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

30.—Payment of Wages—38 Hour Week. 
(1) Each worker shall be paid the appropriate rate shown 

in Clause 25.—Rates of Pay of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by a worker wages shall be paid as follows: 

(a) Actual 38 ordinary hours 
In the case of a worker whose ordinary hours 

of work are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Section B— 
Implementation of 38 Hour Week of Clause 
6.—Hours so that he works 38 ordinary hours each 
week, wages shall be paid weekly or fortnightly 
according to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of a worker whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B —Implementation 
of 38 Hour Week of Clause 6.—Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 

Special Note—Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a worker 

whose ordinary hours may be more or less than 38 in any 
particular week of a work cycle, is to be paid his wages on 
the basis of an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B —Implementation of 38 Hour Week in 
Clause 6.—Hours in subclause (1) paragraphs (c) 
and (d) provides that in implementing a 38 hour 
week the ordinary hours of a worker may be 
arranged so that he is entitled to a day off, on a 
fixed day or rostered day basis, during each work 
cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give a worker a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the workers' ordinary hours were arranged 
on the basis that for three of the four weeks he 
worked 40 ordinary hours each week and in the 
fourth week he worked 32 ordinary hours. That is, 
he would work for eight ordinary hours each day, 
Monday to Friday inclusive for three weeks and 
eight ordinary hours on four days only in the 
fourth week—a total of 19 days during the work 
cycle. 

(iii) In such case the averaging system applies and the 
weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 25.—Rates of Pay of this 
award and shall be paid each week even though 
more or less than 38 ordinary hours are worked 
that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be seven hours 36 
minutes. This 'credit' is canied forward so that in 
the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
eight ordinary hours he accrues a 'credit' of 24 
minutes (0.4 hours). The maximum 'credit' the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of seven hours 
and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a 'credit' for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of Section 
B—Implementation of 38 Hour Week of Clause 
6.—Hours and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof and is 
absent from duty (other than on annual leave, long 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1683 

service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) shall, for each day he is so 
absent, lose average pay for that day calculated by 
dividing his average weekly wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by eight. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a 'credit' 
because he would not have worked ordinary hours 
that day in excess of seven hours 36 minutes for 
which he would otherwise have been paid. 
Consequently, during the week of the work cycle 
he is to work less than 38 ordinary hours he will 
not be entitled to average pay for that week. In that 
week, the average pay will be reduced by the 
amount of the 'credit' he does not accrue for each 
whole day during the work cycle he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Total of "credits" not x average weekly pay 

accrued during cycle x 38 
Examples: 
(An employee's ordinary hours are arranged so that he 

works eight ordinary hours on five days of each week for 
three weeks and eight ordinary hours on four days of the 
fourth week). 

1. Employee takes one day off without authorisation in 
first week of cycle. 

Week of Cycle Payment 
1st week = average weekly pay less one day's 

pay (ie. l/5th) 
2nd and 3rd = average weekly pay each week 
weeks 
4th Week = average pay less credit not accrued 

on day of absence 
= average pay 

less 0.4 hours x average weekly pay 
_ 

2. Employee takes each of the 4 days off without 
authorisation in the 4th week. 

1st, 2nd and = average pay each week 
3rd weeks 
4th week = average pay less 4/5ths of average 

pay for the four days absent less total 
of credits not accrued that week 

= l/5th average pay less 0.4 hours x 
average weekly pay 

__ 

Week of Cycle Payment 
= l/5th average pay less 1.6 hours x 

average weekly pay 

38 
(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 

employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Method of Payment 
(a) The employee may be paid his/her wages by 

cheque or by electronic funds transfer into an 
account of the employee's choice. 

(b) Where the employer is paying wages into em- 
ployee accounts spread across four or more 
financial institutions then the employer through 
discussion with the employees concerned may 
limit the number of financial institutions involved 
to a maximum of two or three. 

(7) Termination of Employment 
An employee who lawfully leaves his employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—^Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him during the work cycle in which his 
employment is terminated, the wages due to that employee 
shall include a total of credits accrued during the work cycle 
as detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 
Where an employee requests his employer to state in 

writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deductions 
made therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from a worker's wages 
unless the worker has authorised such deduction in writing. 

31.—Part Time Employees. 
(1) An employee may be employed on a part time basis. 
(2) A part time employee shall mean an employee who 

regularly works a lesser number of hours than 38. 
(3) A part time employee shall be paid at the rate of one 

thirty eighth of the ordinary rate of wage prescribed by this 
award for the class of work perfotmed for each hour worked 
each week during the hours prescribed by Clause 6.—Hours 
of this award. 

(4) An employee employed under the provisions of this 
clause, shall receive payment for wages, for annual leave, 
for public holidays and for sick leave on a pro rata basis in 
the same proportion as the number of hours regularly 
worked each week bears to 38 hours. 

32.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 



16: WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Oper- 
ational Standards for Occupational Superannua- 
tion. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on and after the 1st day of July, 
1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions of my 

own; and 
(3) that no deductions will be made from my wages 

for superannuation without my consent. 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
Schedule of Respondents 

Imerito Drum Company 
Meadowcroft Street 
GERALDTON WA 6530 
Drum Services Pty Limited 
(formerly Egan Drum Co. Pty Ltd) 
152-156 Cockbum Road 
SOUTH FREMANTLE WA 6162 

DATED at Perth this 14th day of November, 1961. 
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GRAIN HANDLING MAINTENANCE WORKERS 
AWARD 

C 477 of 1979. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of July, 1992. 
J. CARRIGG, 

Registrar. 

Grain Handling Maintenance Workers Award. 
C 477 of 1979. 

Award No. C 477 of 1979. 

1.—Title. 
This award shall be known as the "Grain Handling 

Maintenance Workers Award" and shall replace the Metal 
Trades (General) Award No. 13 of 1965, the Sheetmetal 
Workers Award No. 10 of 1973, the Building Trades Award 
No. 31 of 1966 and the Transport Workers (General) Award 
No. 10 of 1961 to the extent that each such award applies 
to maintenance workers employed by Co-operative Bulk 
Handling Limited. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Apprentices 
8. Hours 
9. Overtime 

10. Shiftwork 
11. Payment of Wages 
12. Time and Wages Record 
13. Special Rates and Provisions 
14. Car Allowance 
15. Fares and Travelling Time 
16. Distant Work 
17. Isolation Allowance 
18. Holidays and Annual Leave 
19. Absence Through Sickness 
20. Long Service Leave 
21. Interviewing Employees 
22. Posting of Award and Union Notices 
23. Board of Reference 
24. Grievances and Disputes 
25. Bereavement Leave 
26. Trade Union Courses 
27. Wages 
28. Safety Code 

Appendix One—Classification Structure and Defini- 
tions—Transitional Arrangements 

Schedule of Parties 

2A.—State Wage Principles—June 1991. 
It is a term of this award that the unions undertake not to 

pursue, prior to 15 November 1991, any extra claims, award 
or over-award, except when consistent with the State Wage 
Principles determined by the Commission in Court Session 
in Application No. 704 of 1991. 

3.—Area and Scope. 
This award relates to all work done by maintenance 

employees employed by Co-operative Bulk Handling 
Limited in the State of Western Australia in any calling 
mentioned in Clause 28.—Wages of this award. 

4.—-Term. 
The term of this award shall be for a period of eighteen 

months from the beginning of the first pay period to 
commence on or after the 15th day of November, 1979 but 
any or all of the unions party hereto may seek to amend 
Clause 10.—Hours or Clause 29.—Wages at any time after 
the first day of March, 1980. 

5.—^Definitions. 
(1) "Casual Employee" means an employee engaged and 

paid as such. 
(2) MAINTENANCE EMPLOYEE LEVEL 1 79.2% 
A Maintenance Employee Level 1 means an employee 

who will complete the Company's induction training, 
demonstrate an ability to provide positive assistance to any 
tradesperson and work under a tradespersons' direct supervi- 
sion. This employee must also demonstrate an ability in 
engineering potential with a common sense approach to 
personal and environmental safety. 

An employee at this level performs routine duties 
essentially of a manual nature and to their level of training: 

(a) performs general labouring and cleaning duties; 
(b) exercises minimal judgement; and 
(c) works under direct supervision. 

(3) MAINTENANCE EMPLOYEE LEVEL 2 84.0% 
A Maintenance Employee Level 2 means an employee 

who has completed up to three months structured training 
so as to enable the employee to perform work within the 
scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Maintenance Employee 
Level 1 and to the level of their training— 

(a) Works under direct supervision, either individu- 
ally or in a team environment. 

(b) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognize basic quality deviations and faults. 

(c) Understands and utilizes basic statistical process 
control procedures. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

• Repetitive work on automatic, semi-automatic or 
single purpose machines or equipment. 

• Assembles components using basic written, spo- 
ken and/or diagrammatic instructions in an assem- 
bly environment. 

• Basic soldering or butt and spot welding skills or 
cutting scrap with oxy-acetylene blow pipe. 

• Uses selected hand tools. 
• Cleans boUers. 
• Maintains simple records. 
• Uses hand trolleys and pallet trucks. 
• Assists in the provision of on the job training in 

conjunction with tradespersons and supervisors/ 
trainers. 

(4) MAINTENANCE EMPLOYEE LEVEL 3 88.0% 
A Maintenance Employee Level 3 means an employee 

who has successfully completed a Production/Engineering 
Certificate I or equivalent training so as to enable the 
employee to perform work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at Maintenance Employee 
Level 2 and to the level of their training, under direct or 
intermediate supervision of a Tradesperson— 

(a) Is responsible for the quality of their own work 
subject to routine supervision. 
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(b) Works under routine supervision either individu- 
ally or in a team environment. 

(c) Exercises discretion within their level of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

• Operates machinery and equipment requiring the 
exercise of basic skills knowledge and safety. 

• Non-trade engineering skills. 
• Basic tracing and sketching skills. 
• Receiving, dispatching, distributing, sorting, 

checking, packing (other than repetitive packing 
in standard container or containers in which such 
goods are ordinarily sold), documenting and 
recording of goods, materials and components. 

• Basic keyboard skills. 
• Advanced soldering techniques. 
• Boiler plant attendant. 
• Operation of mobile equipment including fork 

lifts, hand trolleys, pallet trucks, overhead cranes 
and winch operation. 

• Ability to measure accurately using precision 
hand tools. 

• Assists one or more tradesperson(s). 
• Welding which requires the exercise of basic 

knowledge and safety. 
• Has a knowledge of workplace, hand tool and 

machinery safety. 
® Has a knowledge of danger out of service and 

isolation tags regulations used on the work site. 
• Identify toxic and hazardous materials and their 

correct handling. 
• Able to demonstrate competency in skills to the 

standards prescribed in the proposed Company 
Standards Manual. 

• Employees shall perform tasks incidental or 
peripheral to their primary tasks. 

• Assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisors/ 
trainers. 

To reach the level of Maintenance Employee Level 3 the 
employee will have gained a minimum of six (6) months 
experience as a Maintenance Employee Level 2 and 
demonstrated the required competency standard as stated in 
the Company Standards Manual to be developed by the 
parties. 

(5) MAINTENANCE EMPLOYEE LEVEL 4 92.4% 
Maintenance Employee Level 4 means an employee who 

has successfully completed a Production/Engineering Cer- 
tificate II or equivalent training so as to enable the employee 
to perform work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of a Maintenance Employee Level 3 and 
to the level of their training, under general supervision of 
the tradesperson— 

(a) Works from complex instructions and procedures. 
(b) Assists in the provision of on the job training to 

a limited degree. 
(c) Co-ordinates work in a team environment or 

works individually under general supervision. 
(d) Is responsible for assuring the quality of their own 

work. 
Indicative of the tasks which an employee at this level 

may perform are the following: 
• Uses precision measuring instruments. 
» Machine setting, loading and operation. 
• Rigging (Certified). 
• Responsible for the operations and co-ordination 

of a store. 
• Inventory and store control including computer 

use. 

• Intermediate keyboard skills. 
• Basic engineering and fault finding skills. 
• Perform basic quality checks on the work of 

others. 
• Licensed and certified for fork lift, engine driving 

and crane driving operations or other special 
vehicles. 

• Has a knowledge of the employer's operation as 
it relates to operational processes. 

• Has a knowledge of safety regulations—codes, 
rules, laws and regulations which govern safe 
working practices. 

• Has a knowledge of workplace safety—hazards 
which are potential in the workplace environment 
and to be able to take action to eliminate 
hazardous or unsafe situations and conditions. 

• Has a knowledge of harmful or toxic materials and 
substances used in any occupational situation. 

• Knowledge of danger, out of service and isolation 
tags regulations used on the work site. 

• Identify toxic and hazardous materials and their 
correct handling. 

• Able to demonstrate their skills to the standards 
prescribed in the proposed Company Standards 
Manual. 

• Employees shall perform tasks incidental/periph- 
eral to their primary tasks. 

• Assist in the provision of on-the-job training in 
conjunction with tradespersons and supervisors/ 
trainers. 

To reach the level of Maintenance Employee Level 4 the 
employee will have gained a minimum of twelve (12) 
months experience as a Maintenance Employee Level 3 and 
demonstrated the required competency standard as stated in 
the Company Standards Manual to be developed by the 
parties. 

(6) TRADESPERSON LEVEL 1 100.0% 
Tradesperson Level 1 means an employee who holds a 

Trade Certificate or Tradespersons Rights Certificate and 
demonstrates appropriate trade skills. Trades are as appro- 
priate to company operational requirements. 

A Maintenance Employee Level 4 could expect to gain 
this grade through— 

(a) Successful completion of an indentured appren- 
ticeship; or 

(b) Under future planning, demonstration of compe- 
tency in both theoretical and practical require- 
ments pertaining to set training standards. 

Employees shall perform non trade tasks incidental/ 
peripheral to their work. 

(7) TRADESPERSON LEVEL 2 105.0% 
Tradesperson Level 2 means an employee who has 

successfully completed 33% of the modules towards an 
appropriate Post Trade Certificate OR equivalent accredita- 
tion of an Advanced Certificate or Associate Diploma of a 
relevant trade or discipline to which the employee is 
employed, including enterprise specific skills. 

Employees shall perform non trade tasks incidental/ 
peripheral to their work. 

(8) TRADESPERSON LEVEL 3 110.0% 
Tradesperson Level 3 means an employee who has 

successfully completed 66% of the modules towards an 
appropriate post Trade Certificate OR equivalent accredita- 
tion of an Advanced Certificate or Associate Diploma of a 
relevant trade or discipline to which the employee is 
employed, including enterprise specific skills. 

Employees shall perform non trade tasks incidental/ 
peripheral to their work. 

(9) TRADESPERSON LEVEL 4 115.0% 
Tradesperson Level 4 means an employee who has 

successfully completed an accredited Post Trade Certificate 
OR equivalent accreditation of an Advanced Certificate or 
Associate Diploma of a relevant trade or discipline to which 
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the employee is employed, including enterprise specific 
skills. 

Employees shall perform non trade tasks incidental/ 
peripheral to their work. 

6.—Contract of Service. 
(1) A contract of service to which this award applies may 

be terminated in accordance with the provisions of this 
clause and not otherwise, but this subclause does not operate 
so as to prevent any party to such a contract from giving a 
greater period of notice than is hereinafter prescribed, nor 
to affect the employer's right to dismiss an employee 
without notice for misconduct and an employee so dismissed 
shall be paid wages for the time worked up to the time of 
dismissal only. 

(2) Subject to the provisions of this clause, a party to the 
contract of employment may on any day give to the other 
party the appropriate period of notice of termination of the 
contract prescribed in subclause (5) and the contract 
terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause (2), 
an employer may pay the employee concerned ordinary 
wages for the period of notice to which the employee would 
otherwise be entitled. 

(4) (a) Where an employee leaves the employment: 
(i) without giving the notice referred to in subclause 

(2); or 
(ii) having given such notice, before the notice 

expires, 
the employee forfeits his/her entitlement to any moneys 
owing to the employee under this award except to the 
extent that those moneys exceed the ordinary wages for 
the period of notice which should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) The contract of service shall, for the purposes of 
this award, be deemed to have terminated at the 
time at which the employee was last ready, willing 
and available for work during ordinary hours 
under the contract; and 

(ii) The provisions of subclause (2) shall be deemed 
to have been complied with if the employee pays 
to the employer, whether by forfeiture or other- 
wise, an amount equivalent to the employee's 
ordinary wages for the period of notice which 
should have been given. 

(5) The period of notice referred to in subclause (2) of this 
clause is— 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the first month of such employment one 
week. 

(c) Where under paragraph (b) hereof the notice of 
termination is given at or before the employee's 
normal starting time on any day, that day shall 
count for the purpose of notice. 

(6) (a) On the first day of engagement an employee shall 
be notified by the employer or by the employer's represen- 
tative whether the duration of the employment is expected 
to exceed one month and, if the employee is hired as a casual 
employee, the employee shall be advised accordingly. 

(b) An employee shall, for the purposes of this award, be 
deemed to be a casual employee— 

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the notification referred to in paragraph (a) of 
this subclause is not given and the employee is 
dismissed through no fault of the employee's 
within one month of commencing employment. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except when such 

absence from work is due to illness and comes within the 
provisions of Clause 20—Absence Through Sickness or 
such absence is on account of holidays to which the 
employee is entitled under the provisions of this award. 

(8) (a) The employer is entitled to deduct payment for any 
day upon which an employee (including an apprentice) 
cannot be usefully employed because of a strike by any of 
the unions party to this award or by any other association 
or union. 

(b) The provisions of paragraph (a) of this subclause also 
apply where the employee cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that the 
employer and the union or unions concerned so agree or, in 
the event of disagreement, the Board of Reference so 
determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference in determining a dispute under paragraph (b) of 
this subclause, shall have regard for the duration of the 
stoppage and the endeavours made by the employer to repair 
the breakdown. 

7.—Apprentices. 
Apprentices may be taken in the ratio of one apprentice 

for every two or fraction of two (the fraction being not less 
than one) tradespersons and shall not be taken in excess of 
that ratio unless— 

(1) the Union or Unions concerned so agree; or 
(2) the Commission so determines after receiving a 

report from the appropriate Apprenticeship Advi- 
sory Board or otherwise. 

8.—Hours. 
(1) (a) Subject to the provisions of this subclause, the 

ordinary working hours shall not exceed forty in any week 
nor eight in any day, Monday to Friday, inclusive, and, 
except in the case of shift workers, shall be worked between 
the hours of 7.00 a.m. and 5.30 p.m. 

(b) Where the first night shift in any week commences on 
Monday night, the night shift commencing on Friday and 
finishing not later than 8.00 a.m. on Saturday of that week, 
shall be deemed to have been worked in ordinary working 
hours. 

(c) Starting or finishing times outside those prescribed in 
paragraph (a) of this subclause may, in any particular case, 
be fixed by agreement between the employer and the Union 
or Unions concerned. 

(2) The ordinary working hours shall be consecutive 
except for a meal interval which shall not exceed one hour. 

(3) (a) Subject to the provisions of this paragraph, a rest 
period of ten minutes from the time of ceasing to the time 
of resumption of work shall be allowed each morning. 

(b) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at a time and 
in a manner to suit the convenience of the employer. 

(c) Refreshments may be taken by employees during the 
rest period but the period of ten minutes shall not be 
exceeded under any circumstances. 

(d) An employer who satisfies the Commission that any 
employee has breached any condition expressed or implied 
in this subclause may be exempted from liability to allow 
the rest period. 

(e) In an establishment in which the majority of 
employees are not subject to this award, the provisions of 
this subclause do not apply but any employee to whom this 
award applies shall be entitled to the rest period, if any, 
which may be allowed to the aforesaid majority. 

9.—Overtime. 
(1) Subject to the provisions of this subclause, all work 

done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one-half for the first two hours and double time 
thereafter provided that where work continues after the 

07232-7 
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recognised meal break an employee shall be paid for at least 
two hours at overtime rates. 

(2) (a) Work done on Saturdays or on Sundays shall be 
paid for at the rate of double time with payment for at least 
four hours at that rate. 

(b) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
a half with payment for at least four hours at that rate but 
this subclause does not apply in a case to which paragraph 
(b) of subclause (1) of Clause 8.—Hours of this award 
applies. 

(3) When an employee is required for duty during the 
usual meal time and the employee's meal time is thereby 
postponed for more than half an hour, the employee shall 
be paid at overtime rates until the employee gets the meal. 

(4) In computing overtime each day shall stand alone but 
when an employee works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
putpose of this subclause. 

(5) Overtime on shift work shall be based on the rate 
shown in Clause 27.—Wages of this award. 

(6) (a) When overtime work is necessary, it shall 
wherever reasonably practicable, be so arranged that 
employees have at least ten consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of the 
employee's ordinary work on one day and the commence- 
ment of the employee's ordinary work on the next day that 
the employee has not had at least ten consecutive hours off 
duty between those times shall, subject to this paragraph, be 
released after completion of such overtime until the 
employee has had ten consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. 

(c) If, on the instruction of the employer, such an 
employee resumes or continues work without having had 
such ten consecutive hours off duty the employee shall be 
paid at double rates until released from duty for such period 
and then shall be entitled to be absent until the employee 
has had ten consecutive hours off duty without loss of pay 
for ordinary working time occurring during such absence. 

(d) Where an employee (other than a casual employee) is 
called into work on a Sunday or public holiday preceding 
an ordinary working day the employee shall, wherever 
reasonably practicable, be given ten consecutive hours off 
duty before the employee's usual starting time of the next 
day. 

If this is not practicable then the provisions of paragraphs 
(b) and (c) of this subclause shall apply mutatis mutandis. 

Provided that overtime worked as a result of a recall shall 
not be regarded as overtime for the purpose of this subclause 
when the actual time worked is less than three hours on such 
recall or on each of such recalls. 

(e) The provisions of this subclause shall apply in the case 
of shift employees who rotate from one shift to another, as 
if eight hours were substituted for ten hours when overtime 
is worked : 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift employee does not report for duty; 

or 
(iii) where a shift is worked by arrangement between 

the employees themselves. 
(f) When an employee is recalled to work after leaving 

the job— 
(i) the employee shall be paid for at least three hours 

at overtime rates; and 
(ii) time reasonably spent in getting to and from work 

shall be counted as time worked. 
(7) When an employee is required to hold himself/herself 

in readiness for a call to work after ordinary hours, the 
employee shall be paid at ordinary rates for the time the 
employee so holds himself/herself in readiness. 

(8) An employee shall not be compelled to work for more 
than five hours without a break for a meal. 

(9) An employee required to work overtime for more than 
two hours shall be supplied with a meal by the employer or 
be paid $6.00 for a meal, and, if owing to the amount of 
overtime worked, a second or subsequent meal is required, 
the employee shall be supplied with each such meal by the 
employer or be paid $6.00 for each meal so required. 

(10) (a) The employer may require any employee to work 
reasonable overtime at overtime rates, and such employee 
shall work overtime in accordance with such requirement. 

(b) No Union or association party to this award, or 
employee or employees covered by this award, shall in any 
way, whether directly or indirectly, be a party to or 
concerned in any ban, limitation, or restriction upon the 
working of overtime in accordance with the requirements of 
this subclause. 

(11) The provisions of this subclause do not operate so 
as to require payment of more than double time rates, or 
double time and a half on a holiday prescribed under this 
award, for any work except and to the extent that the 
provisions of Clause 13.—Special Rates and Provisions, of 
this award apply to that work. 

10.—Shift Work. 
(1) The employer may work the establishment on shifts 

but before doing so shall give notice of intention to the 
Union or Unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(2) (a) Where any particular process is earned out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any holiday. 

(3) Where a shift commences at or after 10 p.m. on any 
day, the whole of that shift shall be deemed, for the puiposes 
of this award, to have been worked on the following day. 
Provided that, in an establishment where the majority of 
employees are not subject to this Award, the shift 
commencement time shall be the same as the aforesaid 
majority. 

(4) A shift employee when on afternoon shift or night 
shift, shall be paid, for such shift, 25% more than the 
ordinary rate prescribed by this award. Provided that, when 
an employee works sporadic afternoon shifts or sporadic 
night shifts in an establishment in which the majority of 
employees working such shifts are not subject to this award, 
the provisions of this subclause do not apply and any 
employee to whom this Award applies shall be entitled to 
the shift loading, if any, which may be prescribed for the 
aforesaid majority. 

11.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 27.—Wages of this award. Payment shall 
be pro-rata where less than the full week is worked. 

(2) the method of payment shall be transfer of funds by 
electronic means into an employee's nominated bank or 
building society account. 

(3) Where an employee requests the employer to state in 
writing with respect of each week's wages the amount of 
wages to which the employee is entitled, the amount of 
deductions made therefrom, the net amount being paid to the 
employee, and the number of hours worked, the employer 
shall do so not less than two hours before the employee is 
paid. 

(4) An employee who lawfully leaves the employment or 
is dismissed for reasons other than misconduct shall be paid 
all moneys due to the employee at the termination of the 
employee's service with the employer. 
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12.—Time and Wages Record. 
(1) The employer shall keep a time and wages book 

showing the name of each employee, the nature of the 
employee's work, the hours worked each day, and the wages 
and allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to comply 
with this provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office or other 
convenient place, and the employee shall be allowed to take 
extracts therefrom. The employer's works shall be deemed 
to be a convenient place for the purpose of this subclause 
and if for any reason the record is not available at the works 
when the official calls to inspect it, it shall be made available 
for inspection within twelve hours, either at the employer's 
office or at the works. 

13.—Special Rates and Provisions. 
(1) (a) An employee engaged on work at a locality where 

grain is stored, shall be paid an allowance of 55 cents per 
hour. This allowance is paid in lieu of any special rate or 
disability payment or for work around or involving the use 
and application of chemicals and insecticides. 

(b) An employee engaged on work at any other locality 
shall be paid an allowance of 21 cents per hour. This 
allowance is paid in lieu of any special rate or disability 
payment. 

(2) An employee who is required to work from a ladder 
shall be provided with an assistant on the ground where it 
is reasonably necessary for the employee's safety. 

(3) The work of an electrical fitter shall not be tested by 
an employee of a lower grade. 

(4) Protective Equipment: 
(a) The employer shall have available a sufficient 

supply of protective equipment (as, for example, 
goggles (including anti-flash goggles), glasses, 
gloves, mitts, aprons, sleeves, leggings, gum- 
boots, ear protectors, helmets or other efficient 
substitutes thereof) for use by the employees when 
engaged on work for which some protective 
equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement 
when the employee receives any article of 
protective equipment and shall return that article 
to the employer when the employee is finished 
using it or on leaving the employment. 

(c) An employee to whom an article of protective 
equipment has been issued shall not lend the 
article to another employee and if the employee 
does both employees shall be responsible for its 
cost in the event it is not returned. 

(d) An article of protective equipment which has been 
used by an employee shall not be issued by the 
employer to another employee until it has been 
effectively sterilised but this paragraph only 
applies where sterilisation of the article is practi- 
cable and is reasonably necessary. 

(e) Adequate safety gear (including insulating gloves, 
mats and/or shields where necessary) shall be 
provided by employers for employees required to 
work on live electrical equipment. 

(5) An employee, holding a Third Year First Aid 
Medallion of the St. John Ambulance Association, ap- 
pointed by the employer to perform first aid duties, shaU be 
paid $4.70 per week in addition to his/her ordinary rate. 

(6) An electrician—special class, an electrical fitter 
and/or armature winder or an electrical installer who holds 
and in the course of employment may be required to use a 
current 'A' Grade or 'B' Grade Licence issued pursuant to 
the relevant regulation in force on the 28th day of February, 
1979 under the Electricity Act 1945, shall be paid an 
allowance of $13.20 per week. 

(7) Any dispute under this clause may be determined by 
the Board of Reference. 

14.—Car Allowance. 
(1) Where an employee is required and authorised to use 

his/her own motor vehicle in the course of the employee's 
duties the employee shall be paid an allowance not less than 
that provided for in the table set out in subclause (2) of this 
clause. Notwithstanding anything contained in this sub- 
clause the employer and the employee may make any other 
arrangement as to car allowance not less favourable to the 
employee. 

(2) The minimum rates of hire for the use of the 
employee's own vehicle on the employer's business shall be 
in accordance with Clause 24.—^Travelling Allowance of the 
Western Australian Grain Industry Award 1985. 

15.—Fares and Travelling Time. 
(1) (a) An employee, who, on any day, or from day to day 

is required to work at a job away from the employee's 
accustomed workshop or depot shall, at the direction of the 
employer, be present for work at such job at the usual 
starting time. 

(b) An employee to whom paragraph (a) of this subclause 
applies shall be paid at ordinary rates for time spent in 
travelling between the home and the job and shall be 
reimbursed for any fares incurred in such travelling, but only 
to the extent that the time so spent and the fares so incurred 
exceed the time normally spent and the fares normally 
incurred in travelling between the employee's home and the 
employee's accustomed workshop or depot. 

(c) An employee who with the approval of the employer 
uses their own means of transport for travelling to or from 
outside jobs shall be paid the amount of excess fares and 
travelling time which the employee would have incurred in 
using public transport unless the employee has an arrange- 
ment with the employer for a regular allowance. 

(2) For travelling during working hours from and to the 
employer's place of business or from one job to another, an 
employee shall be paid by the employer at ordinary rates. 
The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

16.—Distant Work. 
(1) Where an employee is directed by the employer to 

proceed to work at such a distance that the employee cannot 
return home each night and the employee does so, the 
employer shall provide the employee with suitable board 
and lodging or shall pay the expenses reasonably incurred 
by the employee for board and lodging. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, the employer may deduct from moneys owing or 
which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the 
period of the absence. 

17.—Isolation Allowance. 
In addition to the wages prescribed in Clause 27.—Wages 

of this award, employees at isolated receival points shall be 
paid an isolation allowance in accordance with Clause 
26.—Location Allowance of the Western Austrahan Grain 
Industry Award 1985. 

18.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to subclause (2) of Clause 
9.—Overtime of this award, be allowed as holidays without 
deduction of pay, namely— 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
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Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case an employee need not 
be present for duty and payment may be deducted but if 
work be done, ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed in paragraph (b), shall be allowed annually to 
an employee by the employer after a period of twelve 
months' continuous service with that employer. 

(b) (i) An employee before going on leave shall be paid 
wages the employee would have received in 
respect of the ordinary time the employee would 
have worked had the employee not been on leave 
during the relevant period. 

(ii) Subject to paragraph (c) hereof, an employee 
shall, where applicable, have the amount of wages 
to be received for annual leave calculated by 
including the following where applicable, 
(aa) The rate applicable to the employee as 

prescribed in Clause 27.—Wages of this 
award; and 

(bb) Subject to subparagraph (c)(ii) hereof the rate 
prescribed for work in ordinary time by 
Clause 10.—Shift Work, of the award ac- 
cording to the employee's roster or projected 
roster. 

(cc) Any other rate to which the employee is 
entitled in accordance with the contract of 
employment for ordinary hours of work; 
provided that this provision shall not operate 
so as to include any payment which is of 
similar nature to or is paid for the same 
reasons as or is paid in lieu of those payments 
prescribed by Clause 9.—Overtime and 
Clause 13.—Special Rates and Provisions, 
Clause 14.—Car Allowance or Clause 15.— 
Fares and Travelling Time of this award, nor 
any payment which might have become 
payable to the employee as reimbursement 
for expenses incurred. 

(c) During this period of annual leave an employee shall 
receive a loading calculated on the rate of wage prescribed 
by paragraph (b) hereof. This loading shall be as follows: 

(i) Day employees—an employee who would have 
worked on day work had the employee not been 
on leave—a loading of 17.5 per cent 

(ii) Shift employees—an employee who would have 
worked on shift work had the employee not been 
on leave—a loading of 17.5 per cent 

Provided that where the employee would have received 
shift loadings prescribed by Clause 10.—Shift Work, had 
the employee not been on leave during the relevant period 
and such loadings would have entitled the employee to a 
greater amount than the loading of 17.5 per cent, then the 
shift loadings shall be added to the rate of wage prescribed 
by placita (b)(ii)(aa) hereof in lieu of the 17.5 per cent 
loading. 

Provided further, that if the shift loadings would have 
entitled the employee to a lesser amount than the loading of 
17.5 per cent then such loading of 17.5 per cent shall be 
added to the rate of wage prescribed by paragraph (b) but 
not including placita (b)(ii)(bb) hereof in lieu of shift 
loadings. 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) An employee whose employment terminates after 
the employee has completed a twelve monthly qualifying 
period and who has not been allowed the leave prescribed 
under this clause in respect of that qualifying period shall 
be given payment in lieu of that leave or, in a case to which 
subclauses (8), (9) or (10) of this clause applies, in lieu of 
so much of that leave as has not been allowed unless:— 

(i) the employee has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which the employee has been 
dismissed occurred prior to the completion of that 
qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves the employment or the employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid 3.08 hours' pay at the rate of wage 
prescribed by paragraph (b) of subclause (3) of this clause 
in respect of each completed week of continuous service. 

(6) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or annual leave 
as prescribed by this award shall not count for the purpose 
of determining the employee's right to annual leave. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, the employee shall only 
be entitled subject to subclause (5) of this clause, to such 
leave on full pay as is proportionate to the employee's length 
of service during that period with such employer, and if such 
leave is not equal to the leave given to the other employees 
the employee shall not be entitled to work or pay whilst the 
other employees of such employer are on leave on full pay. 

(8) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those two periods must be 
at least three consecutive weeks. Provided that if the 
employer and employee so agree, then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

(9) Where the employer closes down the business, or a 
section or sections thereof, for the purpose of allowing 
annual leave to all or bulk of the employees in the business, 
or section or sections concerned, the following provisions 
shall apply:— 

(a) The employer may by giving not less than one 
month's notice of intention so to do, stand off for 
the duration of the close down all employees in 
the business or section or sections concerned. 

(b) The employer may close down the business for 
one or two separate periods for the purpose of 
granting annual leave in accordance with this 
subclause. If the employer closes down the 
business in two separate periods one of those 
periods shall be for a period of at least three 
consecutive weeks. Provided that where the 
majority of the employees in the business or 
section or sections concerned agree, the employer 
may close down the business in accordance with 
this subclause in two separate periods neither of 
which is of at least three consecutive weeks, or in 
three separate periods. In such cases the employer 
shall advise the employees concerned of the 
proposed date of each close-down before asking 
them for their agreement. 

(10) (a) The employer may close down the business or a 
section or sections thereof for a period of at least three 
consecutive weeks and grant the balance of the annual leave 
due to an employee in one continuous period in accordance 
with a roster. 

(b) The employer may close down the business, or a 
section or sections thereof for a period of less than three 
consecutive weeks and allow the balance of the annual leave 
due to an employee in one or two continuous periods, either 
of which may be in accordance with a roster. In such a case 
the granting and taking of annual leave shall be subject to 
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the agreement of the employer and the majority of the 
employees in the business, or a section thereof respectively 
and before asking the employees concerned for their 
agreement, the employer shall advise them of the proposed 
date of the close-down or close-downs and the details of the 
annual leave roster. 

(II) The provisions of this clause shall not apply to casual 
employees. 

19.—Absence Through Sickness. 
(1) Subject as hereinafter provided an employee shall be 

entitled to payment for non-attendance on the ground of 
personal ill-health or injury for one-sixth of a week for each 
completed month of service. Provided that absence through 
sickness through such ill-health or injury shall be limited to 
ten days in each calendar year. 

(2) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill-health or injury for a period longer than the employee's 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(3) This clause shall not apply where the employee is 
entitled to compensation under the Workers' Compensation 
Act. 

(4) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill-health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(5) An employee shall not be entitled to receive any wages 
from the employer for any time lost through the result of an 
accident, wherever sustained, arising out of the employee's 
own wilful default, or for sickness arising out of the 
employee's own wilful default. 

(6) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(7) An employee to be entitled to payment for non- 
attendance on the ground of personal ill-health shall, as soon 
as reasonably practicable but within twenty-four hours of the 
commencement of the absence through sickness, advise the 
employer of the employee's inability to attend for work, the 
nature of the employee's sickness (so far as is practicable) 
and the estimated duration of the absence. 

(8) Notwithstanding the provisions of subclause (6) of this 
clause an employee who is absent through sickness for one 
day only or less shall not be entitled to payment for 
non-attendance on the ground of personal ill-health if in the 
year the employee has already been allowed sick leave on 
more than one occasion for one day only or unless the 
employee produces to the employer, if requested so to do, 
a medical certificate to the effect that the employee was 
unable to attend for work on that day by reason of sickness. 

(9) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill-health during the time when the employee is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to the employee's place of residence or a 
hospital as a result of the employee's personal ill-health or 
injury for a period of five consecutive days or more and the 
employee produces a certificate from a registered medical 
practitioner that the employee was so confined. Provided 
that the provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 

accordance with subclause (7) of this clause if the employee 
is unable to attend for work on the working day next 
following the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time the employee proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
18.—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 18.—Holidays and Annual Leave shall be deemed 
to have been paid with respect to the replaced annual leave. 

(10) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with paragraph (3) of 
subclause 2 of the Long Service Leave of this award, the 
paid sick leave standing to the credit of the employee at the 
date of transmission from service with the transmitter shall 
stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(11) For the putpose of this clause, the expression 
"non-attendance on the ground of personal ill-health or 
injury" shall be deemed to include absence of an employee 
for not more than three consecutive working days due to the 
unexpected critical illness of a member of the employee's 
immediate family (i.e. spouse, de facto spouse, parent, child, 
brother or sister) but only if and to the extent that the 
employee proves to the satisfaction of the employer that the 
absence was necessary. 

(12) The provisions of this clause do not apply to casual 
employees. 

20.—Long Service Leave. 
1.—Right to Leave 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 
2.—Long Service 

(1) The long service which shall entitle a worker to 
such leave shall, subject as herein provided, be 
continuous service with one and the same em- 
ployer. 

(2) Such service shall include service prior to the first 
day of April, 1958, if it continued until such time 
but only to the extent of the last twenty completed 
years of continuous service. 

(3) (a) Where a business has, whether before or after 
the coming into operation hereof, been 
transmitted from an employer (herein called 
"the transmitter") to another employer 
(herein called "the transmittee") and a 
worker who at the time of such transmission 
was an employee of the transmitter in that 
business becomes an employee of the trans- 
mittee—the period of the continuous service 
which the worker has had with the transmit- 
tor (including any such service with any prior 
transmittor) shall be deemed to be service of 
the worker with the transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succes- 
sion whether voluntary or by agreement or by 
operation of law and "transmitted" has a 
corresponding meaning. 
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(4) Where, over a continuous period, a worker has 
been employed by two or more companies each 
of which is a related company within the meaning 
of Section 6 of the Companies Act 1961 the period 
of the continuous service which the worker has 
had with each of those companies shall be deemed 
to be service of the worker with the company by 
whom he is last employed. 

Section 6 reads— 
" (1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this 
section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation 
(i) controls the composition of the board of 

directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned coiporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation if that other corporation by the 
exercise of some power exercisable by it without 
the consent or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this provision 
that other coiporation shall be deemed to have 
power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such a power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is a 
subsidiary of another coiporation— 

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other coiporation (except where that 
other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity; 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 

subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company of 
a company or other corporation shall be read as 
a reference to a corporation of which that last 
mentioned company or coiporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another coiporation, 
that first mentioned coiporation and that other 
corporation shall for the purposes of this Act be 
deemed to be related to each other." 

(5) Such service shall include— 
(a) any period of absence from duty on any 

annual leave or long service leave; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the worker but 
only to the extent of fifteen working days in 
any year of his employment; 

(c) any period following any tenuination of the 
employment by the employer if such termi- 
nation has been made merely with the 
intention of avoiding obligations hereunder 
in respect of long service leave or obligations 
under any award in respect of annual leave; 

(d) any period during which the service of the 
worker was or is interrupted by service— 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 
Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 
the circumstances referred to in Section 
31(2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 
26th June, 1950; 

(ii) as a member of the Civil Constmction 
Corps established under the National 
Security Act 1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as 
amended). 

Provided that the worker as soon as reasonably 
practicable on the completion of any such service 
resumed or resumes employment with the em- 
ployer by whom he was employed immediately 
before the commencement of such service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to 
in paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in 
paragraph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing-down of a worker in accordance 
with the provisions of an award, industrial 
agreement, order or determination under 
either Commonwealth or State Law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with 
the tenus of the settlement of the dispute; 
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(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the worker be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termina- 
tion; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade 
if the worker is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the worker on 
legitimate union business in respect of which 
he has requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any 
cause not specified in this clause unless the 
employer, during the absence or within 
fourteen days of the termination of the 
absence notifies the worker in writing that 
such absence will be regarded as having 
broken the continuity of service, which 
notice may be given by delivery to the 
worker personally or by posting it by 
registered mail to his last recorded address, 
in which case it shall be deemed to have 
reached him in due course of post. 

Provided that the period of absence from duty 
or the period of any interruption referred to in 
placita (d) to (j) inclusive of this paragraph shall 
not (except as set out in paragraph (5) of this 
subclause) count as service. 

3.—Period of Leave 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause, where a worker has completed 
at least ten years' service the amount of leave shall 
be— 

(a) in respect of ten years' service so com- 
pleted—thirteen weeks leave; 

(b) in respect of the next ten years' service— 
thirteen weeks leave; 

(c) in respect of each seven years' service 
completed after such twenty years—thirteen 
weeks leave; 

(d) on the termination of the worker's employ- 
ment— 

(i) by his death; 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct; in 
respect of the number of years' service 
with the employer completed since he 
last became entitled to an amount of 
long service leave, a proportionate 
amount on the basis of thirteen weeks' 
leave for ten years' service unless the 
worker has already become entitled to 
two periods of leave since he became 
entitled to that second period of leave 
shall be on the basis of thirteen weeks' 
for seven years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 
seven years' service but less than ten years' 
service since its commencement and his employ- 
ment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion 
of thirteen weeks' leave as the number of 
completed years of such service bears to ten years. 

(4) In the cases to which paragraphs (2)(d) and (3) of 
this subclause apply the worker shall be deemed 
to have been entitled to and to have commenced 
leave immediately prior to such termination. 

(5) A worker whose service with an employer 
commenced before 1st November, 1979, and 
whose service would entitle him to long service 
leave under this clause shall be entitled to leave 
calculated on the following basis: 

(a) for each completed year of service commenc- 
ing before the 1st October, 1964, an amount 
of leave calculated on the basis of thirteen 
weeks' leave for twenty years' service; 

(b) for each completed year of service commenc- 
ing on or after the 1st November, 1979, an 
amount of leave calculated on the basis of 
thirteen weeks' leave for fifteen years' 
service; and 

(c) for each completed year of service commenc- 
ing on or after the 1st November, 1979 an 
amount of leave calculated on the basis of 
thirteen weeks' leave for ten years' or, as the 
case may be, seven years' service. 

Provided that such worker shall not be entitled to 
long service leave until his completed years of 
service entitle him to the amount of long service 
leave prescribed in either paragraph (2)(a) of 
paragraph (2)(b) or paragraph (2)(c) of this 
subclause as the case may be. 

(6) A worker to whom paragraphs (2)(d) and (3) of 
this subclause apply whose service with an 
employer commenced before 1st November, 
1979, shall be entitled to an amount of long 
service leave calculated on the following basis;— 

(a) For each completed year of service com- 
mencing before the 1st October, 1964, an 
amount of leave calculated on the basis of 
thirteen weeks' leave for twenty years' 
service; 

(b) for each completed year of service commenc- 
ing on or after 1st November, 1979, an 
amount of leave calculated on the basis of 
thirteen weeks' leave for fifteen years'; and 

(c) for each completed year of service commenc- 
ing on or after the 1st November, 1979 an 
amount of leave calculated on the basis of 
thirteen weeks' leave for ten years' or, as the 
case may be, seven years' service. 

4.—Payment for Period of Leave 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of 
leave to which he has become entitled or is 
deemed to have become entitled the rate of pay 
applicable to him at the date he commences such 
leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are pre- 
scribed by this award, but in the case of casuals 
and part time workers shall be the rate for the 
number of hours usually worked up to but not 
exceeding the prescribed standard. 

(3) Where by agreement between the employer and 
the worker the commencement of the leave to 
which the worker is entitled or any portion thereof 
is postponed to meet the convenience of the 
worker, the rate of payment for such leave shall 
be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay 
applicable at the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for 

board and/or lodging or the like which is not 
provided and taken during the period of 
leave; 
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(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability allow- 
ances, fares and travelling allowances or the 
like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results 
the rate of pay shall be calculated by averaging the 
worker's rate of pay for each week over the 
previous three monthly period. 

5.—Taking Leave 
(1) In a case to which placita (a) and (b) of paragraph 

(2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may 
be agreed between the employer and the 
worker or in the absence of such agreement 
at such time or times as may be determined 
by the Special Board of Reference having 
regard to the needs of the employer's 
establishment and the workers' circum- 
stances. 

(b) Except where the time for taking leave is 
agreed to by the employer and the worker or 
determined by the Special Board of Refer- 
ence the employer shall give to a worker at 
least one month's notice of the date from 
which his leave is to be taken. 

(c) Leave may be granted and taken in one 
continuous period or if the employer and the 
worker so agree in not more than three 
separate periods in respect of the first thirteen 
weeks' entitlement and in not more than two 
separate periods in respect of any subsequent 
period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award occurring 
during the period when the leave is taken but 
shall not be inclusive of any annual leave. 

(e) Payment shall be made in one of the 
following ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would 

have been paid to him if the worker had 
remained at work, in which case pay- 
ment shall, if the worker in writing so 
requires, be made by cheque posted to 
an address specified by the worker; or 

(iii) in any other way agreed between the 
employer and the worker. 

(f) No worker shall, during any period when he 
is on leave, engage in any employment for 
hire or reward in substitution for the employ- 
ment from which he is on leave, and if a 
worker breaches this provision he shall 
thereupon forfeit his right to leave hereunder 
in respect of the unexpired period of leave 
upon which he has entered, and the employer 
shall be entitled to withhold any further 
payment in respect of the period and to 
reclaim any payments already made on 
account of such period of leave. 

(2) In the case to which paragraph (2)(d) or paragraph 
(3) of subclause (3) applies and in any case in 
which the employment of the worker who has 
become entitled to leave hereunder is terminated 
before such leave is taken or fully taken the 
employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, 
and upon termination of employment by death pay 
to the personal representative of the worker upon 
request by the personal representative, a sum 
equivalent to the amount which would have been 
payable in respect of the period of leave to which 

he is entitled or deemed to have been entitled and 
which would have been taken but for such 
termination. Such payment shall be deemed to 
have satisfied the obligation of the employer in 
respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be 
Brought into Account 

(1) Any employer may by agreement with a worker 
allow leave to such a worker before the right 
thereto has accrued due, but where leave is taken 
in such case the worker shall not become entitled 
to any further leave hereunder in respect of any 
period until after the expiration of the period in 
respect of which such leave had been taken before 
it accrued due. 

(2) Where leave has been granted to a worker 
pursuant to the preceding paragraph before the 
right thereto has accrued due, and the employment 
subsequently is terminated, the employer may 
deduct from whatever remuneration is payable 
upon the termination of the employment such 
amount as represents payment for any period for 
which the worker has been granted long service 
leave to which he was not at the date of 
termination of his employment or prior thereto 
entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a 
long service leave scheme not under the provi- 
sions hereof granted to a worker by his employer 
in respect of any period of service with the 
employer shall be taken into account whether the 
same is granted before or after the coming into 
operation hereof and shall be deemed to have been 
leave taken and granted hereunder in the case of 
leave with pay to the extent of the period of such 
leave and in the case of payment in lieu thereof 
to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker 
hereunder. 

7.—Records to be Kept 
(1) Each employer shall, during the employment and 

for a period of twelve months thereafter, or in the 
case of termination by death of the worker for a 
period of three years thereafter, keep a record from 
which can be readily ascertained the name of each 
worker, and his occupation, the date of the 
commencement of his employment and his enti- 
tlement to long service leave and any leave which 
may have been granted to him or in respect of 
which payment may have been made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this 
award (or agreement) with respect to the time and 
wages record. 

8.—Special Board of Reference 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all 
disputes and matters arising hereunder shall be 
referred and the Board shall detennine all such 
disputes and matters. 

(2) There shall be assigned to such Board the 
functions of— 

(a) the settlement of disputes of any matters 
arising hereunder; 

(b) the detennination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated 
from time to time by the Confederation of Western 
Australian Industry (Incorporated) and one repre- 
sentative or substitute nominated from time to 
time by the Trades and Labor Council of Western 
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Australia together with a chairman to be mutually 
agreed upon by the organisations named in this 
paragraph. 

9.—State Law 
(1) The provisions of any State Law to the extent to 

which they have before the coming into operation 
hereof conferred an accrued right on a worker to 
be granted a period of long service leave in respect 
of a completed period of fifteen or more years' 
service or employment or an accrued right on a 
worker or his personal representative to payment 
in respect of long service leave shall not be 
affected hereby and shall not be deemed to be 
inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in 
respect of a period of service with the employer 
completed after the period in respect of which the 
long service leave referred to in paragraph (1) of 
this subclause accrued due shall be in accordance 
herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, 
the entitlement to leave hereunder shall be in 
substitution for and satisfaction of any long 
service leave to which the worker may be entitled 
in respect of employment of the worker by the 
employer. 

(4) An employer who under any State Law with 
regard to long service leave is exempted from the 
provisions of that law as at the first day of April, 
1958, shall in respect of the workers covered by 
such exemptions be exempt from the provisions 
hereof. 

10.—Exemptions 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

21.—Interviewing Employees. 
(1) On notifying the employer or the employer's 

representative an accredited official of the Union shall be 
permitted to interview an employee during the recognised 
meal hour on the business premises of the employer at the 
place at which the meal is taken but this permission shall 
not be exercised without the consent of the employer more 
than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
official of the Union, on notifying the employer or the 
employer's representative, shall be permitted to enter the 
business premises of the employer to view the work the 
subject of any such disagreement but shall not interfere in 
any way with the carrying out of such work. 

22.—Posting of Award and Union Notices. 
The employer shall keep a copy of this award in a 

convenient place in the workshop and shall also provide a 
notice board for the posting of Union notices. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairperson 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24.—Grievances and Disputes. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute the following procedure shall 
apply, namely— 

(a) The matter should first be discussed between the 
employee and immediate supervisor. 

(b) If not settled the matter shall be submitted by the 
employee delegate to an appropriate officer of the 
Company. 

(c) Where a matter has been referred to the Union by 
the employee delegate the Union shall promptly 
take all steps necessary under its rules and under 
the Industrial Relations Act 1979 for the resolu- 
tion of the matter. 

(d) If no settlement is reached the matter shall be dealt 
with by the State branch of the Union and the 
Industrial Officer or other appropriate officer of 
the Company. 

(e) If no settlement is reached through the above 
negotiations the matter shall be referred to the 
Western Australian Industrial Relations Commis- 
sion for assistance in resolving the dispute. 

(2) An employee delegate shall not leave the place of 
work to investigate any matter or to discuss any matter with 
the employer's representative unless on each occasion the 
employee delegate first obtains permission to do so from the 
immediate supervisor or, in the absence of the supervisor the 
Tradesperson in Charge. 

(3) There shall be a commitment by the parties to achieve 
adherence to this procedure. This should be facilitated by the 
earliest possible advice by one party to the other of any issue 
or problem which may give rise to a grievance or dispute. 

(4) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid stoppages 
of work, lockouts or any other bans or limitation on the 
performance of work while the procedures of negotiation 
and conciliation are being followed. 

25.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall on 

the death within Australia of a spouse, father, mother, 
brother, sister, child or stepchild, be entitled on notice of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
employee in two ordinaty working days. Proof of such death 
to be furnished by the employee to the satisfaction of the 
employer. 

For the purposes of this clause spouse shall include 
defacto spouse. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty on long 
service leave, annual leave, sick leave, worker's compensa- 
tion, leave without pay or on a public holiday. 

(3) For the purpose of this clause the pay of an employee 
employed on shift work shall be deemed to include any usual 
shift allowance. 

26.—Trade Union Courses. 
(1) Upon application to the employer by an accredited 

Union representative a total of five employee days per 
calendar year may be allowed without loss of ordinary hours 
of pay for the purpose of Union members attending 
approved training courses or seminars. 

(2) The total of five employee days applies as a combined 
allocation to all unions party to this award. 

27.—Wages. 
(1) The rate of wages payable weekly to adult employees 

covered by this award shall be as follows— 
Classification Wage Rate Relativity 

$ % 
Tradesperson Level 4 524.40 115.0 
Tradesperson Level 3 501.60 110.0 
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Classification Wage Rate 
$ 

Relativity 
% 

Tradesperson Level 2 478.80 105.0 
Tradesperson Level 1 456.00 100.0 
Maintenance Employee Level 4 421.40 92.4 
Maintenance Employee Level 3 401.30 88.0 
Maintenance Employee Level 2 383.00 84.0 
Maintenance Employee Level 1 361.20 79.2 
Driver Articulated Vehicle ex- 

ceeding 20 tonne capacity 448.90 98.44 
Driver Motor Vehicle exceed- 

ing seven tonne capacity 432.10 94.76 

(2) In-Charge Allowance: 
(a) In addition to the appropriate total rate prescribed 

in subclause (1) of this clause, an employee shall 
be paid— 
(i) If placed in charge of one to 

ten employees $16.60 

(ii) If placed in charge of not less 
than 11 and not more than 20 
other employees 

OR 
(iii) If appointed by the Company 

as a Senior Tradesperson at a 
Grain Handling Terminal 

$25.40 

$26.20 
(b) For the purpose of calculating authorized paid 

leave and overtime payments only, any in charge 
allowance paid pursuant to paragraph (a) of this 
subclause shall be included in, and form part of, 
the ordinary weekly wage prescribed in the award. 

(3) Apprentices: 
Percentage of the Tradesperson's Level 1 rate per week— 

(a) Four Year Term 
4th year 88% 
3rd year 75% 
2nd year 55% 
1st year 42% 

(b) Three And A Half Year Term 
Final year 88% 
Next year 75% 
Next year 55% 
First six months 42% 

(c) Three Year Term 
3rd year 88% 
2nd year 75% 
1st year 55% 

(4) Tool Allowance: 
(a) Where the employer does not provide a tradesper- 

son or apprentice with the tools ordinarily required 
by that tradesperson or apprentice in the perform- 
ance of his/her work as a tradesperson or as an 
apprentice, the employer shall pay a tool allow- 
ance of— 

(i) $9.50 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.50 being the percentage which appears 
against the year of apprenticeship in sub- 
clause (4) of this clause, 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of his/her work as a 
tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(5) Where two or more mobile cranes or fork lifts are 
engaged on any one lift the driver thereof shall be paid an 
additional amount for the time occupied at the rate of $2.88 
per week. 

(6) A casual employee shall be paid 20% of the ordinary 
rate in addition to the ordinary rate for the classification in 
which he/she is employed. 

(7) Reclassification will be according to the following 
principles— 

(a) Reclassification to any higher level shall be in 
accordance with Clause 5.—Definitions of this 
award and contingent upon such additional work 
being available and required to be performed by 
the employer. 

(b) In the event that there is a claim for reclassifica- 
tion by an existing employee to a higher level 
under the new structure on the ground that the 
employee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or on 
any ground the following principles apply— 

(i) The parties agree that the existing award 
disputes avoidance procedure shall be fol- 
lowed. 

(ii) Agreed competency standards shall be estab- 
lished by the parties in conjunction with 
TAPE (and SESDA when operative) for all 
levels in the new classification structure 
before any claims for reclassification are 
processed and shall be incoiporated in the 
Implementation Manual as they become 
available. 

(iii) The Implementation Manual shall lay down 
procedures for testing the validity of an 
employee's claim for reclassification. These 
procedures shall be undertaken by an inde- 
pendent third party recognized by SESDA 
(when operative) and/or the National Train- 
ing Board, eg. TAPE. 

28.—Safety Code. 
The employer and employees shall undertake to adhere 

to the provisions prescribed in the Occupational Health, 
Safety and Welfare Act 1984 and Regulations. 

Appendix One—Classification Structure and Definitions— 
Transitional Arrangements 

(1) Overview 
It is agreed by the parties to this award that the following 

classifications specify skill and training standards and broad 
areas of work. The definitions as prescribed in Clause 
5.—Definitions of the award recognize both enterprise 
specific requirements and national qualifications outlined by 
the Australian Council of Tertiary Awards and the standards 
set down by the National Metals and Engineering Skills 
Training Board on behalf of the National Training Board and 
recognized and accredited in Western Australia by the 
appropriate State Training Authority (i.e. SESDA, ITAC 
and TAPE). 

Classifications are based on the progressive acquisition 
of modules of skill and/or training and form the career path 
which determines the pay rate structure. Through the 
NMESTB (or SESDA when operative) and the training 
providers, appropriate credits or exemptions will be given 
for training already completed, or experience and skills 
already obtained. 

The structure recognizes that credit for skill and formal 
training is transferable from one classification to the next. 
Reclassification on the basis of skills obtained through 
means other than training accredited by the National 
Training Board (or SESDA when operative) will be subject 
to testing and competency standards as determined by the 
NMESTB and recognized in Western Australia by the 
appropriate State Training Authority. 

(2) Transition/Implementation Period and Arrange- 
ments— 

(a) It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period to commence on or after 11 October 
1991 until the first pay period beginning on or 
after 11 January 1992. 
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(b) From the first pay period commencing on or after 
11 October 1991 an employee's new wage group 
shall be in accordance with Clause 27.—Wages of 
the award and subclause (3) hereunder. 

(c) Upon transition to the new classification structure, 
employees will perform work in accordance with 
the new classification and definitions set out in 
Clause 5.—Definitions of this award. 

(d) Transfer to the new classification structure shall 
occur in two stages— 

(i) The initial transfer shall occur on the basis 
of "lining up" the old classifications with 
the new. 

(ii) Employees can then seek reclassification to 
a higher level on the ground that the 
employee possesses equivalent skill and 
knowledge gained through on-the-job experi- 
ence or any other ground; subject to work at 
the higher level being available. 

(3) The 'lining up" referred to in subparagraph (i) of 
paragraph (d) of subclause (2) hereof will occur as follows: 

(a) New Classification Old Classifications 
Tradesperson Level 4 No comparable classifi- 

cation 
Tradesperson Level 3 Electrician Special 

Class 
Mechanical Tradesper- 
son Special Class 

Tradesperson Level 2 Senior Tradesperson 
Territory Tradesperson 
(In Charge) 
Territory Tradesperson 
Transfer Depot Trade- 
sperson 

Tradesperson Level 1 Mechanical Tradesper- 
son 
Electrical Tradesperson 
Sheetmetal Tradesper- 
son 
Painter 

Maintenance Employee Forklift Driver 
Level 4 
Maintenance Employee 2nd Class Machinist 
Level 3 Tool and Material 

Storeperson 
Terminal Maintenance 
Employee 

Maintenance Employee Tradesperson's Assis- 
Level 2 tant 
Maintenance Employee No comparable classifi- 
Level 1 cation 

(b) Employees previously employed in the classifica- 
tion of Senior Tradesperson, Territory Tradesper- 
son (In Charge), Territory Tradesperson and 
Transfer Depot Tradesperson who do not meet the 
skill requirements of Tradesperson Level 2 will be 
required to undertake training to reach the skill 
levels stipulated for that classification. Any 
dispute in relation to this requirement will be 
addressed through the consultative mechanism as 
provided in subclause (5) hereof. 

(c) Senior Tradespeople, in addition to their classifi- 
cation rate shall receive an in charge allowance as 
provided in subparagraph (iii) of subclause (2) of 
Clause 27.—Wages of this award. 

(d) Territory Tradespeople (In Charge) in addition to 
their classification rate shall receive an in charge 
allowance as provided in subparagraph (i) of 
subclause (2) of Clause 27.—Wages of this award. 

(4) Notwithstanding subclause (8) of Clause 27.—Wages 
of this award, claims for reclassification to a higher level, 
within the transition period outlined in subclause (2) above, 
will be based on the following procedure: 

(a) The Company will assess each employee covered 
by this award to determine whether an employee 
should be reclassified or not. 

(b) Employees will notify the Company of any claim 
to be reclassified. 

(c) Claims for reclassification by employees and 
proposals for reclassification of employees by the 
Company shall be assessed through a consultative 
committee formulated in accordance with sub- 
clause (5) hereof. 

(d) Where the consultative committee cannot reach 
agreement the disputes procedure as prescribed in 
Clause 24.—Grievances and Disputes shall be 
followed. 

(e) Claims for reclassification shall be assessed 
within the three (3) month transition period. 
Employees who are reclassified within this period 
shall be paid the wage rate for the level to which 
they have been reclassified from 11 October 1991. 

(5) Consultation 
(a) The parties are committed to dealing with all 

matters relating to reclassification, implementa- 
tion of the new classification structure, training 
and workplace flexibilities through a consultative 
mechanism. 

(b) This mechanism shall be appropriate to 
(i) the issues involved; and 

(ii) the workplace or workplaces concerned. 
(c) The establishment or convening of a consultative 

committee shall be at the reasonable request of 
either party. 

(d) The consultative mechanism shall operate on the 
principles of 

(i) equal representation of Company and em- 
ployee representatives; 

(ii) representation, where appropriate, which 
takes account of the regional composition of 
the Company's operations; 

(iii) consensus decision making; and 
(iv) utilization of the disputes procedure outlined 

in Clause 24.—Grievances and Disputes of 
this award where agreement cannot be 
reached. 

(e) The parties resolve to formulate an award provi- 
sion relating to consultation and to finalize this 
within the transition period. 

(6) Training 
The parties acknowledge that the issue of training requires 

further discussion and resolution. Specifically, issues of 
training relating to the skill requirements, the development 
of a training plan and selection of employees for training, 
paid training leave and payment for incidental expenses 
related to training. 

The parties agree that resolution of these issues will take 
place through consultation in accordance with subclause (5) 
hereof. 

The parties further agreed that until training arrangements 
have been finalized, training, in the interim, shall be 
co-ordinated by the Company Training and Development 
Section. 

The parties undertake to resolve issues of training and to 
formulate an award provision within the transition period 
prescribed in paragraph (a) of subclause (2) hereof. 

(7) Liberty to Apply 
Leave is reserved to the unions to seek classification 

levels above the Tradesperson Level 4 classification. 
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Schedule of Parties. 
Amalgamated Metal Workers' and Shipwrights' Union of 

Western Australia 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch) 
The Operative Painters and Decorators Union of Austra- 

lia, West Australian Branch, Union of Workers 
Transport Workers Union of Australia, Industrial Union 

of Workers, Western Australian Branch 
Co-Operative Bulk Handling Limited. 
Dated at Perth this 17th day of December, 1979. 

PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)(l)(e).—Appeal to the Public Service Appeal 

Board 
Ean Arnold 

and 
State Government Insurance Commission. 

No. PSAB 10 of 1991. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR O. MIDDLETON -MEMBER. 

MR S. CARR—MEMBER. 
3 July 1992. 

Reasons for Decision. 
COMMISSIONER NEGUS: The appellant was dismissed 
from his employment with the respondent Commission, by 
letter dated 28 November 1991 due to 'unsatisfactory 
service'. 

He claims that the dismissal was in all the circumstances 
harsh and unreasonable and seeks an order for reinstatement 
and a transfer to a more suitable position. The request for 
transfer cuts right across the Public Service concept of 
Officer—Level 1 and places in sharp focus the dilemma 
which faced Mr Arnold and led to his eventual dismissal. 
A person appointed as a clerical officer at Level 1 is not 
given a specific duty statement but is required to perform 
duties, as directed from time to time, taken from a long list 
of tasks which have been identified as reasonable for Level 
1 Officers. 

The appellant was initially employed in a temporary 
capacity from 1 July 1982 and was placed in a team dealing 
with Workers' Compensation claims. It is apparent from the 
documentary evidence submitted that the same problems 
which finally led to Mr Arnold's dismissal were noted and 
acted upon by the employer as early as September 1982. It 
was recorded that he was unsuitable for working in a team 
because his output was unacceptably low and placed an 
undue strain on other members of the team. 

At that time, the notes reveal, he was dealt with 
sensitively and given ample opportunity to benefit from 
guidance and assistance. In light of the detailed evidence of 
the events from the 1989 restructure until the November 
1991 dismissal and the uncanny similarity between the 
deficiencies in Mr Arnold's performance in 1982 and in 
1990, the impartial observer is left wondering how he 
achieved a permanent appointment at first instance. 

The file notes reveal that an attempt was made in March 
1983 to move him to the Fire—Marines—General Claims 
section and this was strongly resisted by the section 
manager. By a stroke of good fortune, Mr Arnold was placed 
on 'counter duties' dealing with enquiries; it seems he found 

those duties to his liking and his performance was judged 
by his supervisors to be acceptable. In September 1985, he 
was granted permanent status with effect from 10 June 1985. 

All went well for Mr Arnold until the organisation was 
restructured in 1989 and one of the results was a lack of 
'counter duties'. He was assigned to work in the team 
situation on claims work and problems with output were 
soon apparent. 

In February 1990 he was counselled and advised that his 
work output would have to improve if he was to become a 
viable member of a team. In August 1990, the gravity of the 
position was made quite clear to Mr Arnold and a three 
month period of monitoring his work output was instituted. 
He complains of the style of that meeting and the failure of 
the employer to offer him the opportunity to have a union 
representative present. I note in passing that an employer is 
not obliged to extend an invitation to a union representative 
on every occasion that it is proposed to discuss work 
performance with an employee. Such an obligation would 
be impossible in a practical sense and might well render a 
proper performance management and appraisal system to be 
totally unworkable. 

Given that the dismissal occurred on 28 November 1991, 
the sequence of events reveals that Union officers had ample 
opportunity to represent Mr Arnold's case to the employer 
and to attempt to influence the ongoing decision making 
process. 

The close monitoring of Mr Arnold's performance against 
defined targets during the latter part of 1990 did not have 
the desired effect. Reports from Messrs A. Payne, B. D'Arcy 
and A. Johnston noted that, at best, he achieved minimum 
requirements; that extra assistance had been required and 
that team morale suffered to the extent that he should be 
transferred to another team. His work in a new team was 
such that on 14 May 1991, Mr Johnston recommended to 
his superordinates that stronger action should be taken. 

The management of the appellant's ongoing employment 
was complicated by a number of factors which were outside 
anyone's control. Some of those matters are listed here- 
with:— 

(a) He was on four weeks' annual leave from 1 
February 1991 

(b) His wife died, after a sudden illness, on 20 May 
1991 and he commenced a period of leave. 

(c) He became ill and consulted his family doctor on 
29 May 1991. Later that day he was admitted to 
Royal Perth Hospital and diagnosed as having 
significant coronary artery disease with associated 
angina. 

(d) On 10 June 1991 he was discharged from hospital 
with the intention of seeking psychiatric help for 
stress management and continuing with treatment 
as an outpatient. He cancelled an appointment on 
4 July 1991 but attended again on 18 July 1991. 

(e) The notes of the work interview on 30 August 
1990 state that Mr Arnold's health condition was 
not an issue but that any problems should be 
reported immediately. It is apparent from exhib- 
ited documentation that the family doctor com- 
pleted a First Medical Certificate for a Workers' 
Compensation claim when seeking to have the 
appellant admitted to R.P.H. on 29 May 1991. 
This Certificate indicates that the first attendance 
in relation to the Accident was 1 September 1990 
at 5.00pm and the date of the Accident was said 
to have been 30 August 1990. Mr Arnold put his 
problems down to "age discrimination, victimisa- 
tion and personal harrassment in the work place". 
The perpetrators were named as Messrs Johnston, 
Payne, D'Arcy and Ms Mutch. 

(f) On 5 June 1991, the Manager, Government 
Insurance, Mr T. Johnson generated a memoran- 
dum to the Group Manager, Commission Insur- 
ances, Mr V. Evans, recommending that Mr 
Arnold be dismissed. The appellant suggests that 
this was a direct result of his Workers' Compensa- 
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tion Claim and complains that he was not given 
a copy of the memorandum nor an opportunity to 
respond. Mr Evans was not prepared to dismiss Mr 
Arnold at that time. He called for compassion to 
be shown and suggested that some Long Service 
Leave might be used by the appellant 'to enable 
the issue to be resolved in an orderly manner'. 

(g) On 23 July 1991 Mr Arnold met with Messrs T. 
Johnson and Watts and he received his 'final 
warning'. He was required to present a medical 
certificate indicating fitness to return to work. 
There was then to be a further one month review 
period at the end of which, should a satisfactory 
work output not be achieved and sustained, 
dismissal would be effected. 

(h) On 12 August 1991, he returned to work having 
been absent since 20 May and the employer's 
requirements were once again clearly outlined. 
Weekly reports were to be written and shown to 
him. 

(i) On 4 September 1991 he left work due to illness 
and there followed a series of telephone communi- 
cations aimed at establishing a set of conditions 
under which he might be medically cleared to 
return to work with restricted duties. His sick 
leave credits were exhausted on 3 October and it 
was noted that there were Long Service Leave 
credits sufficient to last until 2 January 1992. 
Throughout this period, Mr Arnold maintained his 
request for a transfer to other duties or a return to 
work with restricted duties. As at 12 November 
1991 he had not responded to employer requests 
that he list those tasks which he was able to 
perform. 

(j) On 12 November 1991 the employer received 
legal advice from the Crown Law Department 
regarding Mr Arnold's Workers' Compensation 
Claim. The appellant believes that the Claim had 
a significant bearing on the final decision to 
terminate his employment. Whether he is right or 
wrong in that belief the Board has found no 
element of harsh or unfair treatment arising from 
the Compensation Claim. We note in passing that 
the S.G.I.C. is in an invidious and perhaps 
ambivalent position in its dual role as employer 
and insurer. Some re-organisation might be 
usefully initiated in that area. 

I turn now to the question to be answered by the Public 
Service Appeal Board. Mr Arnold seeks an order for 
reinstatement claiming that his dismissal was a harsh and 
unconscionable exercise of the employer's legal rights. He 
argues that he should have Jpeen transferred to other duties 
more suited to his skills, or that he should have been 
redeployed to another agency. He says that the employer 
took no account of the effect that his health problems had 
on his work performance; due allowance should have been 
made. 

The Board has considered carefully all of the evidence 
and submissions placed before it in this matter. The 
problems identified by the employer in relation to managing 
Mr Arnold's performance are neatly summarised in these 
extracts from MrT. Johnson's Memorandum of 5 June 1991. 
(Transcript—Exhibit 8.)..."The unsatisfactory work per- 
formance of Mr Ban Arnold has reached a stage which now 
requires referral to you. Highlights of the issues are as 
follows: 

1. ... 
2. ... 
3. Essentially the problems are: 

• Ean has difficulty coping with the volume of 
work; hence his output is below the required 
level. 

• It is considered he is not suited to a team 
situation. 

• Some of his major tasks as a Level 1 Officer are 
to incur and certify payments. He unnecessarily 
spends too much time reading through files 
against explicit instructions to the contrary. 

• He reads through medical reports highlighting 
particular issues against explicit instructions to 
cease this practice which is not his function and 
which defaces important documents. 

• He does not comply with payment processing 
procedures resulting in the occasional account 
going unpaid. 

• Phone calls to creditors are considered to be of 
inordinate length and mostly unwarranted. 

• His demeanour on the telephone to providers is 
sometimes objectionable and causes unpleasant 
relationships. 

• He enters into discussions with claimants and 
members of the medical fraternity on the 
treatment or diagnosis of the claimant. This is 
not his function and is fraught with danger. 

• Instructions from supervisors and managers are 
not carried out. 

4. ... 
5. ... 
6. ... 
7. ... 
8. ... 
9. ... 

10. On completion of the performance monitoring, 
refer item 7 above, I proposed to speak to Ean as 
feedback from his supervisors and managers 
clearly demonstrated he had barely met minimum 
requirements and had not conformed with the 
spirit of the review. That is, as only the major 4-5 
tasks were monitored Ean deliberately avoided 
performing the many minor but important and 
essential tasks that arise within the team everyday. 
These were left to other team members whilst he 
concentrated only upon those major tasks. 

Furthermore, he kept an ongoing diary into 
which he entered notes on every occasion he was 
asked by his Supervisor to undertake a task. The 
Level 2 Officer, who has no control over Ean, 
often tried to motivate him and an entry was 
similarly made in his diary. This action amounts 
to intimidation and regrettably took its toll on the 
staff about him. 

On the day of the 1 February, 1991, Ean left at 
3.30 precisely, having earlier been told by Mr A. 
Johnston I was going to speak to him. I phoned 
a few minutes after 3.30 to be informed by his 
supervisor he had left and as he was taking 4 
weeks annual leave would contact me from home 
the following week. I did not hear from Ean and 
although I placed a bring-up on his file it was not 
referred to me for some weeks after his return 
from leave. By then, "the horse had bolted". 

11. ... 
12. ... 
13. ... 
14. ... 

Summary: 
Ban's performance over a long period has been 

unsatisfactory and if he should return to work I 
have little expectation there will be any change for 
the better. 

His presence in a team situation and within the 
Health Segment is disruptive. Other Managers 
within the Government Division are not interested 
in taking him on board. There are no other 
vacancies. 
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There has been concerted effort over a long 
period to have Ban lift his work output to an 
acceptable level and to have him carry out job 
tasks relative to the position he performs. He has 
not conformed to these requirements and does not 
carry out instructions from his supervisors and 
managers. 

I have no alternative but to strongly recommend 
his dismissal. However, in view of the complica- 
tions arising through the workers' compensation 
claim he has submitted and the need for compas- 
sion due to the sad loss of his wife, I suggest a 
suitable strategy be implemented to progress this 
recommendation...'' 

The Board is convinced the Mr Arnold was the architect 
of his own misfortune in his inability to produce the volume 
of work reasonably required of a team member. He is a 
person of above average intellect, personable, articulate and 
literate. As a Level 1 officer he was required to perform a 
full range of duties which have been jointly agreed upon and 
promulgated by the Civil Service Association and the Public 
Service Commission. There is no evidence that his health 
problems limited his ability to adequately perform the tasks 
assigned to him. There is ample evidence that he persistently 
and obstinately refused to comply with his superordinates' 
specific and direct instructions as to how he should go about 
his assigned duties. The employer at all times treated him 
with courtesy, consideration, kindness and sensitivity. The 
senior officers were ever mindful of his problems and 
difficulties and dealt with him appropriately in the circum- 
stances. It is the decision of the Board that the appeal be 
dismissed. 

Appearances: 
Ms J. Bishop—on behalf of appellant. 
Mr R. Skeffington with him Mr N. Marthins—-on behalf 

of Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ban Arnold 

and 
State Government Insurance Commission. 

No. PSAB 10 of 1991. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR O. MIDDLETON—MEMBER. 

MR S. CARR—MEMBER. 
3 July 1992. 

Order. 
HAVING heard Ms J. Bishop on behalf of the Appellant and 
Mr R. Skeffington and with him Mr N. Martins on behalf 
of the Respondent, the Board, pursuant to the powers 
conferred under S.80I of the Industrial Relations Act 1979, 
hereby orders:— 

That the appeal be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Chairperson, 
Public Service Appeal Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80I(l)(e).—Appeal to the Public 

Service Appeal Board. 
Thomas Graham Greenaway 

and 
Country High School Hostels Authority. 

No. PSAB 11 of 1991. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR R. GORNIK—MEMBER. 

MR J. KAUB—MEMBER. 
15 May 1992. 

Reasons for Decision. 
THIS was an appeal to the Public Service Appeal Board, 
pursuant to Section 80I(l)(e) of the Industrial Relations Act 
1979. The appellant sought reinstatement to the position of 
Warden of the Geraldton High School Residential College. 
It was alleged that he had been dismissed from that post in 
summary fashion on 26 November 1991. 

It is useful at this point to outline some of the history of 
Mr Greenaway's employment by the Country High School 
Hostels Authority (hereinafter referred to as 'the 
C.H.S.H.A.') so as to clarify the issues which require 
resolution by the Board. The College at Geraldton accom- 
modates male and female students in two geographically 
separate locations known as Frewer House and Dellahale 
House respectively. Supervisory staff occupy self-contained 
flats within the main buildings of each House and the 
Warden is provided with a separate home which stands in 
the grounds of Frewer House. 

The appellant commenced as a Supervisor in February 
1978. He was promoted to Senior Supervisor after about two 
years and in 1987 he was selected to replace the retiring 
Warden of the College. 

During the month of May 1991, the Chairperson of the 
Board of Management (hereinafter referred to as 'the 
Board'), which administers the College with powers 
delegated by the C.H.S.H.A., became aware through several 
approaches from staff members that there existed some 
unrest and dissatisfaction regarding the Warden's dealings 
with his subordinates. The Chairperson, Ms Haythornth- 
waite arranged a meeting on 13 June 1991 between Mr 
Greenaway and several members of the Board to discuss his 
performance as Warden. There was considerable discussion 
of the relationship existing between the Warden and the 
supervisory and domestic staff groups. Concerns were 
expressed about 'low staff morale' and 'effective communi- 
cation'. The appellant and the Board members agreed to a 
set of 'expected outcomes' from their discussions and 
following confirmation by a full Board meeting on 24 June 
1991 those outcomes were formally conveyed to him in a 
letter from the Chairperson, dated 26 June 1991. The text 
of the letter was as follows: 

"At the Board of Management of Geraldton High 
School Residential College meeting held on Monday, 
24th June, 1991 Board Members received a report of 
the meeting held on Thursday, 13th June between 
yourself and four Board Members. The latter was held 
because of the existence of a morale problem between 
Warden and Staff. 

The agreed expected outcomes of the meeting (13th 
June) are as follows: 

1. The Warden and Mike are to confer regularly 
about the 'handover' when the Warden goes on 
L.S.L.—(process has already begun in a small 
way). 

2. The Warden undertakes to do his best to build up 
the status of staff meetings—precise time con- 
straints—staff opinions welcomed and valued— 
rotating minute keeper—minutes to Board— 
perhaps rotating Chairperson—perhaps a Board 
Member present—address agenda. 
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3. The Warden undertakes to address the issue of 
"effective communication" with the staff. 

4. Development Day—Monday, July 21st—day to 
possibly outline 'new look'. 

5. Perhaps a Grievance Person can be appointed—a 
'letting off steam' exercise—as well as the 
established grievance procedure. 

6. Warden to add his roster to other rosters. 
7. Warden undertakes to notify the Board of any 

"absences away from town". 
8. The Board asks that its loyalty to Graham be 

reciprocated at all times. 
9. The Board undertakes to become more familiar 

with the 'geography' of the Hostel. 
10. Workshop for Board, Staff perhaps on July 21st? 

The Board of Management expects the implementa- 
tion of these agreed outcomes to assist the Warden in 
working with the Staff to address the morale problem. 
Further, the Board regards the establishment of 
harmonious relationships together with a happy, stable 
environment for students as essential and in the best 
interests of all concerned. 

The Country High School Hostels Authority has 
been advised of this meeting (13th June) of the 
expectations of the Board of Management and of 
consultation and correspondence with you." 

On 24 June 1991, the Warden met with the residential 
supervisory staff over a three hour period, towards the end 
of which, Mr M. Schuts, a Senior Supervisor articulated 
some of the grievances and concerns of that group of 
employees. 

On 27 June, staff members from both staff groups met 
with Ms D. Rowe, an organiser from the Federated 
Miscellaneous Workers Union (F.M.W.U.), present by 
invitation. There was some discussion as to the status of the 
meeting and as a result Mr Greenaway and his wife, an 
employee of the College, left the gathering because it was 
not, in Mr Greenaway's view, an authorised meeting. The 
remaining staff members carried a motion of no confidence 
in the Warden and instructed Mr M. Schuts, a Senior 
Supervisor, to convey their views to the Board in a document 
which reads as follows:— 

"Thia (sic) meeting of all of the Geraldton Senior 
High Schools (sic) Residential Colleges (sic) employ- 
ees have met this Thursday the 27th June 1991 at 9 a.m. 

At this meeting the following motion is being moved 
by Mike Schuts, seconded Peggy Brown. 

The motion reads. 
We the employees at the above college move a 

motion of no confidence in the Warden Mr Graham 
Greenaway due to their (sic) total lack of confidence 
in him as Warden to:— 

1. Communicate effectively with his staff. 
2. Relate to all employees appropriately. 
3. Offer directions to staff that are fair and equitable 

to all. 
4. Implement all statutory obligations on an ongoing 

basis and 
5. Liaise and pass on effectively to all employees a 

true and accurate account of the boards (sic) 
recommendations. 

This meeting calls on the board/Authority to 
1. Instruct Mr Greenaway to commence any leave 

owing to him immediately. 
2. Instruct Mr Greenaway that he is to have no 

contact with any of the staff at the college while 
on leave unless in a social capacity. 

3. Conduct a full enquiry into the total running of the 
college during the period in which Mr Greenaway 
has been Warden. 

4. Invite all staff members and each union to address 
the enquiry and/or provide submissions. 

5. At the completion of the enquiry to call a further 
meeting of all employees and each union to report 
back with their findings and or plan of action. 

6. Instruct all employees that while this process takes 
place no-one is to discuss or comment publicly to 
the media about any issues relating to the college. 

This motion will be supported by whatever Industrial 
(sic) action is deemed necessary at the appropriate 
time. 

Employees ask that the board/Authority give their 
decision in relation to this motion to the mover and 
seconder within five (5) hours, and that a further 
meeting be tentatively set up for 3 p.m. this afternoon 
to discuss their decision. (THE BOARD'S DECI- 
SION)" 

At 8.30 p.m. on 27 June 1991, Mr Greenaway was invited 
to meet with some seven members of the Board and he was 
informed of the no confidence motion and the threat of 
industrial action. He was informed that the Board proposed 
to meet with staff members in his absence on the morning 
of 1 July and that a further meeting, with the Warden 
present, was planned for 2 July. Those meetings took place 
as planned, although it is fair to note that Mr Greenaway 
expressed some objections to the involvement of Ms Rowe 
from the F.M.W.U. and an apparent unwillingness of the 
Board to allow him to have a representative of his union, the 
Civil Service Association (C.S.A.) in attendance. He left the 
meeting, in protest, prior to its conclusion.The next day, 3 
July 1991, the Board met again and decided to write to the 
Warden outlining their concerns and issuing formal instruc- 
tions to him and also to write to the C.H.S.H.A. seeking an 
investigation of the Warden's administration of the College. 
The two letters read as follows:— 

"Dear Mr Philpott 
At a meeting of the Board of Management of 

Geraldton High School Residential College held on 
Wednesday 3rd July, 1991 the following motion was 
passed: 

"That the board requests the Country High 
Schools Hostel Authority to thoroughly investi- 
gate the following matters: 

1. The possible use of the college telephone for 
non-college purposes without appropriate 
reimbursement. 

2. The possible use of the college facilities 
including telephone and fax machine for the 
conducting of a private business or busi- 
nesses. 

3. The ethics and legality of the transaction 
carried out with Geraldton Senior High 
School concerning bus 60W992. 

4. The manner in which minor works associated 
with the college has been contracted. 

5. The use of college furniture and equipment 
for purposes not connected with the college. 

6. The purchase and consumption of college 
food." 

The Board of Management hereby requests that at 
the earliest convenience the Authority commence 
investigation into stated matters and any other matters 
which may be irregularities. 
Yours faithfully 
K J HAYTHORNTHWAITE 
Chairperson 
4th July, 1991". 

"Dear Mr Greenaway 
At a meeting of the Board of Management of the 

Geraldton High School Residential College held on 
July 3, 1991 it was resolved that we write to you 
concerning the management of the College. 

You are advised that the Board holds serious 
concerns about the manner in which you are performing 
your duties as Warden of the College. In particular, the 
Board is concerned about the manner in which 
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employee relations are handled. Furthermore, it ap- 
pears as though your personal interests are affecting 
your work performance. 

The Board hereby instructs you to undertake, within 
the times indicated, the specific tasks outlined in the 
attachment to this letter. 

The Board has also resolved to monitor and assess 
your performance with respect to these instructions. 

The Board of Management is strongly committed to 
establishing for all its employees, including yourself, 
a pleasant and productive working environment with 
the prime purpose of providing a happy and stable 
atmosphere for residential students. For this reason 
your cooperation with respect to the instructions is 
imperative. 

A copy of this letter and attachment has been 
forwarded to the Country High School Hostels' 
Authority with a request that it be placed on your 
personal file. 
Yours faithfully 
K.J. Haythomthwaite 
Chairperson 
5th July 1991". 

To: Warden 
Mr T.G. Greenaway 
Geraldton High School Residential College 

From: Board of Management 
OPERATIONAL INSTRUCTIONS No. 1. 

5th July, 1991. 
ATTACHMENT 

(to letter Mr G Greenaway, Warden) 
Reference: Information e.g. days, dates, etc in brackets 

indicates time frame for specific tasks. 
1. STAFF MEETINGS 

The Warden is to arrange and attend staff 
meetings:— 

(a) Supervisory Staff 
(i) Weekly within each House (by Friday, 

26th July 1991) 
(ii) Fortnightly combined i.e. supervisors 

from Dellahale House and John Frewer 
House meet together (by Friday, 2nd 
August 1991) 

(b) Domestic Staff—'combined' meeting of do- 
mestic staff from John Frewer House and 
Dellahale House. Two (2) meetings to be 
held each term (first meeting to be held by 
Friday, 16th August 1991) 

(c) All Staff—i.e. supervisory, domestic and 
ancillary staff. Two (2) meetings to be held 
each term (first meeting to be held by Friday, 
16th August 1991) 

Meeting procedure to include 
— Rotating chaiiperson 
—• Agenda to be formulated by Chairperson; 

staff to have input into the agenda through 
use of an 'Agenda Book' 

— Minutes to be recorded in Minute Book and 
copies of minutes to be given to all staff 
concerned and made available to the Board 
of Management. 

2. STAFF ROSTERS 
Supervisory Staff—After Senior supervisors 

have consulted with supervisors each Senior 
supervisor, in consultation with the Warden is to 
formulate a duty roster for all the supervisors of 
their House. The duty hours for the supervisory 
staff of both Houses must be equitable (by the 
beginning of each term and at least one month in 
advance). 

Through consultation (including Warden and 
supervisors concerned) supervisors are to be 
permitted flexibility in interchanging duty days 
providing alterations do not interfere with the 
effective operation of the College, ate accurately 
noted in the House diary and are equitable 
(ongoing). 

All (supervisory, domestic, ancillary) staff 
rosters are to be easily accessible to all staff e.g. 
displayed on notice boards (by the beginning of 
each term and at least one month in advance). 

3. WEEKLY COLLEGE BULLETIN 
The Warden is to publish a weekly College 

Staff Bulletin. All staff are to be invited to 
contribute to the Weekly Bulletin (first Bulletin to 
be issued by 5th August). 

4. STAFF WHEREABOUTS 
'On Duty'—The Warden and other staff to 

make known (record) when not at normal place of 
work their whereabouts through use of House 
Diaries and whiteboards (use of Diary—immedi- 
ate, whiteboards—by beginning of Term 3). 

'Off Duty'—The Warden to make known via 
House Diaries where the Warden can be con- 
tacted, if required, when off duty (immediate and 
ongoing). 

5. WARDEN—STAFF COMMUNICATION 
The method of communication e.g. consulta- 

tion, memos, between Warden and staff to be 
appropriate to the circumstances and/or situation 
(to commence immediately and be ongoing). 

6. WARDEN—STAFF CONSULTATIONS 
a) Conduct — Warden—Staff consulta- 

tions and discussions are to 
be conducted in an appro- 
priate manner and in a suit- 
able location (to commence 
immediately and be ongo- 
ing). 

b) Time —• The Warden is to be availa- 
ble for consultation with 
staff during staff working 
hours. 

— Staff ate to be able to make 
appointments with Warden 
through use of whiteboards, 
etc. (to commence immedi- 
ately and be ongoing). 

c) Outcomes — The Warden is to make 
clear to staff involved the 
action he will take in deal- 
ing with matters to hand. 
Should the Warden alter 
this course of action all 
persons involved are to be 
advised (ongoing). 

7. GRIEVANCE COMMITTEE 
In consultation with all staff and the Board of 

Management the Warden is to establish a College 
grievance committee and grievance procedure (by 
Friday, 2nd August 1991). 

8. INDUCTION MANUAL 
In conjunction with Staff the Warden is to 

establish an Induction Manual, including a 
'Starter Pack', and incorporating matters such as 
superannuation, etc. (to commence establishing 
Manual by 9th August) 

9. WAGES AND SALARIES 
(a) Through consultation and discussion at 'All 

Staff* meetings the matter of reconciling staff 
pay days to be addressed (to be included in 
Agenda of first 'All Staff meeting). 

(b) When applicable written notification is to be 
given of wage increases (when appropriate). 
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(c) As a check for accuracy wages are to be 
reviewed on a monthly basis (at the end of 
each 'pay month' commencing July 1991). 

10. CHEMICALS and EQUIPMENT 
The Warden is to consult with appropriate staff 

re chemicals and equipment used within the 
College and ensure Occupational Health and 
Safety standards are met. Consideration is to be 
given to purchasing substances which are recom- 
mended by the Ministry of Education (W.A.) for 
use in schools (ongoing). 

11. SCHOOL HOLIDAY EMPLOYMENT 
The Warden is to make known to staff as soon 

as possible and call for expressions of interest in 
school holiday employment. The distribution of 
school holiday employment is to be fair and 
equitable (ongoing). 

12. CHANGES TO NORMAL ROUTINE 
The Warden to notify staff as soon as possible 

of changes to normal routine e.g. additional meals 
required (ongoing). 

13. HOSTEL FURNITURE and EQUPMENT 
(a) Unless removal is approved by the Board of 

Management all College furniture and equip- 
ment must remain on College premises 
(ongoing). 

(b) Staff accommodation 
— An inventory of furniture and equip- 

ment in staff accommodation is to be 
compiled by the Warden in consultation 
with staff (by 9th August 1991). 

— On commencement and cessation of 
employment with the College an audit 
of furniture and equipment be con- 
ducted by the Warden with the em- 
ployee (when appropriate). 

14. BUSES 
(a) Bus hire—the Warden is to issue to supervi- 

sory staff a clearly stated 'bus hire' policy 
(commencement of Term 3). 

(b) Log book—the Warden is to instigate the use 
of a vehicle log indicating driver, destination, 
kilometres, passengers, etc. The log book is 
to be completed and signed by the driver at 
the end of each time of use and retained for 
future reference (commencement of Term 3). 

The letter to the Warden was handed to him on 5 July 
1991. On 17 and 18 July, Messrs J. Hopkins and R. Caimes 
visited Geraldton to conduct the requested investigation. 
They were accompanied, during interviews with staff 
members, by Mr T. Davies, a member of the Board. A 
comprehensive report was produced, dated 22 July 1991, but 
the full text remained at the office of the C.H.S.H.A. It was 
not conveyed to the Warden or to the Board. The report 
made no conclusive findings on the many allegations of 
impropriety which had been made concerning Mr Greena- 
way but there were numerous recommendations for correc- 
tive actions which would ensure that if improprieties had 
occurred they could not continue or recur. The clear 
implication of the recommendations was that the Warden 
should be given an opportunity to implement the changes 
required and to re-establish himself as a trusted executive 
officer of the Board. 

On 26 July 1991, Mr Greenaway commenced a period of 
sick leave and notified the Board's Chairperson that he 
would resume duties on 7 August 1991. It was an 
arrangement of some long standing that he would commence 
a period of three months' Long Service Leave on 22 August 
1991. The Chairperson was unable to contact the Warden 
when she attempted to do so on 5 and 6 August 1991. She 
left a letter at his home requesting that he speak with Board 
representatives prior to returning to duties. On 7 August 
1991, Board members advised him that the C.H.S.H.A. 
wished him to bring his Long Service Leave forward, 
commencing immediately. Mr Greenaway took advice from 

the C.S.A. and refused the request. The employer then 
instructed him to remain off duty without loss of pay or 
benefits until his Long Service liave commenced. Effec- 
tively he was suspended on full pay for two weeks. 

On 29 August 1991, the C.H.S.H.A. Chairman, Mr 
Philpott wrote to Mr Greenaway outlining in specific detail 
the changes which were expected in his administration of 
the College following his return from Long Service Leave. 
The letter is reproduced below and in light of subsequent 
events the prohibitions placed on Mr Greenaway towards the 
end of the document should be carefully noted. 

"Mr T G Greenaway 
Warden 
Geraldton CHSHA Residential College 
PO Box 108 
GERALDTON WA 6530 
Dear Graham 

The Country High School Hostels Authority held a 
special meeting on 30 July 1991 to consider a number 
of issues relating to the operation of the Geraldton 
CHSHA Residential College. As a consequence, the 
Authority has provided the Board of Management with 
a set of recommendations for the future operation of the 
College. This will involve your assistance in the 
reorganisation of many aspects of the College's 
operations. Your role in catxying out the changes which 
are to occur will be important. 

There are also a number of concerns which relate 
specifically to you responsibilities and role as Warden. 
These include some past arrangements and practices 
which the Authority considers unacceptable and which 
must change. 

• Responsibilities to the Board of Management. 
The Authority is concerned that as Warden you 

have not fulfilled your responsibilities in the 
appropriate position to exercise its power and 
discretion in regard to the operations of the 
College. The Authority considers that a number of 
decisions made by you should have been the 
responsibility of the Board. You are asked to 
appreciate the need for the Board to have 
confidence in the Warden's judgement in regard 
to keeping the Board informed and in referring to 
the Board when appropriate. 

The Authority considers that you have taken 
liberties as Warden in relation to: 

• your own attendance on site; 
• staff rosters 
• leave management 
• private non-local telephone calls; 
• the use of College facilities, equipment and 

property; 
• the 'employment' of people as 'supervisors'; 
• the duty statement for Supervisor F Greena- 

way; 
• the sale of College bus 60W 992; and 
• the allocation of minor works contacts. 

There are also concerns in relation to your 
involvement in private businesses. Local Govern- 
ment and other community work and the impact 
of this involvement on you work as Warden. 

• Attendance on Site, Staff Rosters, Duty State- 
ments, Leave Management. 

The Authority is concerned about the way in 
which all leave entitlements have been managed. 
The Board, at a later date, will advise you of its 
requirements in relation to those matters listed 
below: 

• the attendance of the Warden and other 
supervisory staff at the College, particularly 
during peak periods; 

• supervision of staff when other staff are on 
sick or special leave; 
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• staff to work the required hours for the pay 
provided; 

• proper management of leave entitlements. 
The Authority would like to bring to your 

attention that the rostering of persons receiving 
free board and lodging in exchange for supervi- 
sory duties, but no pay, does not conform with the 
Hostels Supervisory Staff Agreement 1980 and 
must be discontinued immediately. 

All supervisory staff are to be employed by the 
Board of Management according to the provisions 
of the Agreement and within staff ceilings 
determined by the Authority. 

In relation to the current statement of duties for 
Supervisor, F Greenaway, the Authority has 
reservations about duties delegated to her for the 
ordering of food, other provisions and the supervi- 
sion of domestic staff. The Board has been asked 
to review these arrangements and make changes 
where necessary. 

• Involvement in Private Business, Local Govern- 
ment and other community work. 

We would also like to bring to your attention 
our concern that your involvement in private 
businesses does not adversely affect the perform- 
ance of your duties or inconvenience the opera- 
tions to the College in any way. We seek your 
co-operation in ensuring that College operations 
are in accordance with the Board's requirements 
and goals. As you would appreciate, the leader- 
ship, example and commitment of the Warden are 
major factors in getting the best from staff. 

Please be aware too that your involvement in 
Local Government and unpaid community work 
during work time is at the discretion of the Board. 
Accordingly, the Board will advise you of its 
requirements for your attendance on site as 
Warden and what leave it is prepared to provide 
for your involvement in Local Government and 
the community during work time. 

• Use of Facilities for Private Business. 
At no time are public sector employees permit- 

ted to use Govemment resources to cany out 
private business. The inclusion of CHSHA tele- 
phone and facsimile numbers on business cards 
relating to your private business (Pacesetter 
Buccaneers) is totally unacceptable. In view of the 
fact that you have no private telephone or 
facsimile facilities, you are advised that you will 
need to immediately arrange for your own 
telephone and facsimile facilities for both incom- 
ing and outgoing private business calls and 
transmissions, either in your quarters or in an 
off-site office, so as not to inconvenience staff or 
the College's communication services. The Au- 
thority has advised the Board to accept your 
payment of $1500 for your own use of College 
telephones and facsimile facilities. The Authority 
will pay for the installation of a private telephone, 
but not facsimile facilities, in your quarters, but 
all future rent and call costs will need to be met 
by you. 

• Personal Non-Local Telephone Calls. 
Current arrangements for accounting for and 

costing personal calls made on non-STD barred 
CHSHA telephones have been found to be 
unsatisfactory and the Authority will be advising 
the Board on new telephone arrangements. In the 
meantime, as Warden you would need to establish 
the following system for recording and accounting 
for non-local non-CHSHA calls on these tele- 
phones. The Authority requests that in future all 
personal non-local telephone calls on CHSHA 
account equipment are recorded, costed and paid 
for within two weeks of the receipt of the 
respective Telecom account. 

This also relates to the current arrangements for 
staff concerning personal non-local calls made 
form the STD-barred telephones in their quarters. 
A check on staff payments during 1991 for these 
personal calls indicated that staff are well behind 
in this regard. We will require in future that 
payment needs to be made within two week's of 
receiving Telecom's STD itemised accounts. 

• The Conduct of CHSHA Business. 
We are concerned that a faulty gearbox was 

installed in College bus 60W 992 after the 
Geraldton Senior High School had offered to buy 
the bus. It seems that you did not tell either the 
school or the Board about the change of gearbox 
before recommending that the Board accept the 
school's offer for the bus. The Authority requires 
a complete explanation of your part in the 
transaction and gearbox transfer. 

The Authority considers the awarding of minor 
works contracts to a non-tendering contractor to 
be undesirable. Please be advised that the Author- 
ity will be advising all Boards of Management of 
the tender procedures to be followed in future. 

• Use of CHSHA Facilities and Equipment. 
The Authority has a number of concerns in 

relation to the use of College facilities and 
equipment. You are reminded that the use or 
storage off-site of College facilities and equip- 
ment is at the Board's discretion and requires in 
all cases the Board's prior approval. 

The Authority notes that College bus log-books 
have not been regularly used and maintained as 
required, but the Board has recently requested 
their use. The Board will advise you further of its 
requirements. 

• Condition and Appearance of CHSHA Premises. 
The Authority is not satisfied with the appear- 

ance and conditions of College premises and has 
raised its concerns with the Board of Manage- 
ment. The Authority would appreciate your 
assistance in ensuring that the Board is fully aware 
of College and staff needs in this regard. The 
Authority is keen to see that staff needs (cleaning 
materials and arrangements) and College repair 
and refurbishing needs are well managed. 

• Other Matters Requiring Attention. 
The Authority notes that on two recent occa- 

sions that the Board of Management has written 
to you requesting that you attend to a number of 
matters relating to the management of the College. 
The Authority will be very keen for you to fulfil 
the Board's expectations in these matters. 

• Long Service Leave, Annual Leave. 
The Authority wishes to ensure that you are 

aware of the following atrangements which apply 
for all CHSHA employees while on leave: 

1. When on leave CHSHA employees 
have no CHSHA work responsibilities 
and none of the fringe benefits directly 
available to CHSHA employees when 
on duty (or off duty but not on leave) are 
available. 

2. Any CHSHA work undertaken whilst 
on leave must be in response to a 
specific request by the Board. 

3. Occupation of staff accommodation 
while on leave is not necessarily possi- 
ble. Staff must seek the Board's permis- 
sion to reside in staff accommodation. 

Further to the above and in view of recent tensions 
in the workplace the Board advises that you: 

(a) may remain in the accommodation provided 
while on leave and use the CHSHA facilities 
and equipment therein and may have meals 
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in accordance with current provisions until 
further notice; but that you 

(b) are to remain off all other CHSHA premises; 
and 

(c) are not permitted to use any CHSHA facili- 
ties or equipment not located in the Warden's 
house. 

In conclusion, it is to be hoped that you will 
appreciate that the Authority must take whatever steps 
it considers necessary to ensure that there is no 
disruption to the services to students and parents which 
the Geraldton Residential College has to provide. For 
this reason, the Authority will attempt to make 
arrangements for you to undertake management train- 
ing according to its needs. 

Please do no hesitate to contact the Authority if you 
have any queries in relation to the above. 
Yours sincerely 
Colin Philpott 
CHAIRPERSON 
August 29, 1991 

JH102.DOC". 
On or about the same day, Mr Philpott advised the Board 

of the management practices which should be instituted as 
a result of the report of Messrs Hopkins and Caimes. In 
essence the same issues are covered in both letters. Ms 
Racovelli, who appeared for the Appellant submitted that 
the issuing of instructions to the employee during his Long 
Service Leave was an unlawful act and thus the instmctions 
would not be binding upon him. 

That question of law has been dealt with by the Industrial 
Appeal Court in the McSharer case (54 WAIG 1545). It is 
quite clear from the decisions of both Burt J. and Wallace 
J. that during a period of leave on full pay the master and 
servant relationship continues save that the requirement that 
the employee report for work during that period is 
suspended. The question of fairness and/or reasonableness 
has also been considered by the Board. The letter of 29 
August 1991 was delayed until that date by conscious 
decision of the C.H.S.H.A. in deference to a family 
bereavement suffered by Mr Greenaway. It was a matter of 
common knowledge that his intention was to spend his 
period of leave domiciled at the quarters provided. In all of 
the circumstances it was quite fair and reasonable for the 
employer to require the Warden to stay away from the 
College premises and equipment during the period of Long 
Service Leave. 

It is obvious from the employer's correspondence and 
instructions to Mr Greenaway that both the Board and the 
C.H.S.H.A. had lost confidence in him prior to his 
proceeding on leave. It seems that on balance, the view had 
been formed that he neglected his duties as Warden in favour 
of his private activities relating to involvement in local 
government and the State Basketball League. The state of 
unrest and low morale among staff together with parent 
complaints pointed to a general neglect of duty and/or 
serious deficiency in capacity for personnel management. 

Mr Caimes, who has some claim to being an expert 
witness on the subject of High School Hostels, was firm in 
his view that the Geraldton College administration was in 
need of strong remedial action. At the end of August it was 
the employer's intention to give the Warden appropriate 
guidance and an opportunity to rehabilitate his credibility 
and good standing with the Board. It is fair to say, from the 
evidence, that a succession of contretemps from August 
1990 onwards had left several Board members with grave 
doubts as to Mr Greenaway's propensity to provide them 
with straight answers to their questions. 

Much has been written in this jurisdiction on the question 
of fair dealing with employees whose continuing tenure may 
be in question. It is generally accepted that the employer is 
required to leave the employee in no doubt as to what is 
expected of him. If his petformance of duties is below par, 
he should be advised of the specific improvements required 
and a reasonable time should be allowed for the improve- 
ments to be effected. 

If the job is in jeopardy there should be no doubt left in 
the employee's mind that he is facing possible dismissal. 
The question of fairness will be determined by the facts and 
circumstances of each case and it is fair to say that 
expectations of employees may vary as they grow in 
experience or rise through a hierarchy. 

The Warden of a College with responsibility for a large 
staff should not require detailed direction in the area of 
fiduciary responsibility and administrative propriety. He can 
be expected to keep meticulous records showing how he and 
other staff pay for private phone calls and to post clear 
rosters which equitably share the workload, as a matter of 
course. The Appeal Board notes that certain responses and 
actions were required of Mr Greenaway and the timing was 
such that he was not required to deal with matters during his 
leave period. In light of all that occurred in the year leading 
up to August 1991, the appellant must have been peculiarly 
insensitive or deluded if he did not realise that his 
performance was under close review and that his future 
employment was at risk. A casual observer might have 
expected that his response to the directions received from 
the employer would be to seek cordial discussions and to 
negotiate some sweeping but acceptable changes to his local 
government and commercial activities and/or some major 
rethinking of his approach to staff management. One would 
have thought that he might wish to demonstrate his anxiety 
to clear the decks and seize the opportunity offered for a 
fresh start. 

In the event a quite different scenario developed. Mr 
Greenaway says that his privately owned computer was left 
in the office for the convenience of the College's administra- 
tion and during his leave he had need to use that equipment 
for his own private business. He says that he sought and was 
granted permission and co-operation from the Acting 
Warden, Mr Schuts regarding his use of the computer in the 
College office. Mr Schuts for his part, flatly denies that he 
gave Mr Greenaway permission to enter the premises and 
use the facilities. It was clearly a matter of some moment 
to the Board because it was taken up with Mr Greenaway 
immediately upon his resumption after Long Service Leave. 

By letter of 20 November 1991, the Chairperson advised 
him that the Acting Warden would continue in office for a 
time so as to allow Mr Greenaway's full attention to be 
given to planning and implementation of the 'new order'. 
He was instructed to meet with some members of the Board 
in the High School office on his first morning back at work. 
During that meeting he was given a specific, detailed 
explanation of the Board's expectations in relation to Mr 
Philpott's letter. He was required to report his achievements 
and intentions to a full Board meeting on Thursday 28 
November 1991. An explanation was required regarding his 
apparent failure to comply with the direction to stay away 
from the premises and facilities of the College during his 
leave period. 

On Monday 25 November 1991, following a request for 
a written explanation by 3.00pm, the appellant wrote to the 
Board Chairperson as follows:— 

"Dear Kath, 

At a meeting between myself and representatives of 
the Board of Management of Geraldton High School 
Residential College held in the Principal's office of 
Geraldton Senior High School on 21st November 1991, 
I was asked for an explanation for my presence in the 
Warden's office at Frewer House during my period of 
long service leave contrary to the instmction contained 
in a letter from Mr Colin Philpott to myself dated 29 
August 1991. 

I am cognisant of the message contained in Mr 
Philpott's letter and complied with the letter up to the 
18 th October 1991. At that time the need to write some 
personal letters was most pressing. Information and 
data required to write the letters were contained on the 
hard disk of my computer (IPX Serial No IPX 28419) 
housed in the Warden's office at Frewer. 
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The computer was left in the office as members of 
the Frewer staff used the facility to record the College 
inventory, to provided College student report and to 
compile the College magazine "Insight". 

I rang the Frewer office and asked the Acting 
Warden to access my computer. As I had surrendered 
my keys to the College at the commencement of my 
LSLI requested permission and assistance to access of 
the Frewer Staff. On each occasion I ensured that I 
entered the building during school hours. On one 
occasion two male friends accompanied me to the 
office to help compile a letter. On one occasion a 
private outside call to myself was re-directed to the 
office by Mrs Kath Cole. 

I have not breached the instructions contained in the 
letter in any other form. 

In an attempt to ensure that there was no disruption 
to the services to the students of the College I was 
pleased to allow the continued use of my computer by 
College staff. I trued to ensure my presence in the 
Frewer Warden's office was as unobtrusive to the 
function of the College as possible. 

I feel I have done my best to comply with the spirit 
of the instructions given and ensure the College was not 
disrupted by my presence. 
Yours faithfully, 
T.G. Greenaway 
Warden 
November 25, 1991". 

At 3.00 that afternoon, the Chaiiperson and two other 
Board members visited Mr Greenaway's office and advised 
that they were unable to accept his explanation and that he 
now had the choice of offering his resignation or being 
dismissed for gross misconduct and peculation. 

He was not given time to contact the C.S.A. but he did 
have an opportunity to discuss the situation briefly with his 
wife. He scribbled a note of resignation as requested and 
thus the employment relationship was terminated. In light 
of those circumstances, the Appeal Board had little 
difficulty in dealing with the opening debate as to whether 
there was a dismissal or a resignation. It was, in our view, 
a classic example of a constructive dismissal. Members of 
the Board of Management supervised the removal of Mr 
Greenaway and his personal effects from the College 
premises the next morning. Although the Chairperson 
responded to the resignation note which had been demanded 
with a note of acknowledgement accepting the 'resignation', 
Mr Greenaway was dealt with as if he had been summarily 
dismissed for misconduct. 

He was paid up to 5.00pm on 26 November and was 
permitted to continue residing in the Warden's house until 
18 December 1991. 

It is the view of members of the Appeal Board that the 
only elements of unfairness or unreasonableness present in 
the employer's treatment of Mr Greenaway relate to the 
manner of the termination of his employment. It is clear that 
the appellant's performance of the role of Warden, particu- 
larly the personnel management aspects of that role, had 
been a source of concern to the Board of Management as 
early as August 1990. 

The appellant was made aware of the seriousness of the 
Board's concerns at least as early as 13 June 1991. Actions 
required of the appellant were clearly specified in the 
Operational Instruction No. 1, given to him by the Board on 
5 July 1991. 

An inquiry conducted by Messrs. Cairnes and Hopkins 
significantly noted many allegations of misconduct and 
peculation but recommended corrective measures rather 
than finding the allegations proven. A letter to the appellant 
from Mr Philpott outlined the C.H.S.H.A.'s concerns and 
specified actions which were required of him. That letter 
was sent on 29 August 1991, during his long service leave 
and it contained a clear instruction that he was not to enter 
the College premises nor use the facilities therein while he 
was on leave. 

In our view, that was a reasonable and lawful instruction, 
and it was reasonable to issue it during the period of leave. 
There has been no suggestion that the instruction was either 
not received or not understood. 

Mr Greenaway disobeyed that lawful instruction and in 
the view of the Appeal Board, in all the circumstances, his 
several visits to the College to use his own computer 
attached to the College's printer were not sufficiently 
serious breaches to warrant a summary dismissal. It is our 
view that the disobedience of Mr Philpott's clear instruction 
indicated an attitude to the Authority and to the Board which 
provided them, in light of the earlier concerns with his 
performance, with sufficient grounds to terminate his 
contract in accordance with its terms. 

It is clear from the evidence that the Board of 
Management members had progressively lost their faith in 
the Warden's ability and credibility to the point where the 
question of reinstatement could not be a serious option. The 
offer to Messrs. Cairnes and Hopkins of a payment of $ 1,500 
in consideration of fax and telephone usage was a tacit 
admission of peculation which has not been erased by Mr 
Greenaway's subsequent denials during this appeal hearing. 
The Minutes of the Board's meeting and the testimony of 
the members establish clearly on the balance of probabilities 
that the Warden's behaviour in relation to the bus gearbox 
was unethical and unacceptable if not fraudulent. 

We are cognisant of the dicta laid down by the Full Bench 
in the T.W.U. v. Eastern Goldfields Transport Board (69 
WAIG 1895) but it must be noted that the Public Service 
Appeal Board constituted pursuant to S.80I of the Industrial 
Relations Act 1979, exercises a jurisdiction which is 
distinguishable from that of a Commission constituted by a 
Commissioner sitting alone. As Fielding C. has noted in 
PSAB 2 of 1989 (69 WAIG 2266)— 

"The nature of an appeal made under section 
80I(l)(e) is somewhat different from the authority 
ordinarily given to the Commission to enquire into 
whether a dismissal is fair or not. The decided cases 
make it clear that in claims of unfair dismissal per se 
the Commission is not to act as an appellate court and 
substitute its own view as if it were the employer, but 
rather determine whether the employer's conduct was 
in all the circumstances reasonable. Hence in cases of 
misconduct the test is not whether to the satisfaction 
of the Commission the misconduct occurred, but 
whether the employer had a reasonable suspicion 
amounting to a belief that the misconduct had in fact 
occurred (see Mavromatidis v. TNT Pty Ltd (1987) 67 
WAIG 1650). However, these proceedings are ex- 
pressly an appeal, with the Appeal Board being given 
the power to "adjust" a decision to dismiss an 
employee. The onus is of course on the Appellant to 
show that the Board should interfere with and adjust 
the decision. However, as with promotion appeals the 
decision is to be reviewed de novo on the basis of the 
evidence before the Board, not merely on the basis of 
whether the decision maker made the right decisior on 
the evidence available to it at the time (cf: Colpitts v. 
Australian Telecommunications Commission (1986) 
20IR 184). The process afforded by section 801 is such 
that the Commission, constituted by an Appeal Board, 
is given a greater licence to substitute its own view." 

It is on that basis that we have arrived at our decision in 
this matter which is that Mr Greenaway's dismissal should 
stand and that he should be paid one month's salary in lieu 
of notice together with a pro-rata payment for long service 
leave standing to his credit as at 26 December 1991. 

Appearances: Ms C. Racovelli appeared on behalf of the 
Appellant. 

Ms S. Archer appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Graham Greenaway 

and 
Country High School Hostels Authority. 

No. PSAB 11 of 1991. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR R. GORNIK—MEMBER. 
MR J. KAUB—MEMBER. 

24 June 1992. 
Order. 

HAVING heard Ms C. Racovelli on behalf of the Appellant 
and Ms S. Archer on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

1. That the summary dismissal of Mr Greenaway 26 
November 1991 was unwarranted. 

2. That Mr Greenaway is to be paid one month's 
salary in lieu of notice. 

3. Notwithstanding the provisions of the Hostel 
Supervisory Staff Agreement No. 15 of 1980 that 
Mr Greenaway is to be paid for the pro-rata Long 
Service Leave standing to his credit at 26 
December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson, 
Public Service Appeal Board. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB Nos. 42, 43, 44 & 45 of 1992 
Between: 
B. Bandy 

P.R. Daymond 
G. Lewis 

L.W. Soley. 
Recommended Applicants. 

and 
A.D. Jones. 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD. 

This 30th day of June 1992. 
COMMISSIONER J.A. NEGUS—Chairperson 

MR D.A. HEY—Member 
MR J. NORMANDALE—Member 

POSITION: Depot Support Officers, Level 3, Metropolitan 
(Perth) Passenger Transport Trust 

Appearances: Mr J. Walther appeared on behalf of the 
Recommended Applicants. 

Mr R.L. Robinson appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: These appeals arose from the 
filling of some 72 positions of Depot Support Officer 
(hereinafter D.S.O.)—Level 3 which were created through 

a restructure of the staffing patterns and operations of 
Transperth's Depots. The position of Depot Superintendent, 
Level 5 has ceased to exist, having been replaced by a 
completely redesigned role of Depot Manager at Level 6 or 
Level 5 in the two smallest depots. At some locations there 
will be an Assistant Depot Manager and at all depots the 
D.S.O.'s will be the first level supervisors and leaders of 
teams of Bus Operators. There were more than 200 
applications for the D.S.O. positions. 138 interviews were 
conducted and 64 recommendations resulted. These four 
appeals result from some of those recommendations. 

Mr Bryce, who chaired the interview panel, informed the 
Board of the effort and expertise involved in identifying the 
competencies required of a D.S.O. and in structuring an 
interview process to accurately assess applicants in relation 
to those competencies. At the end of that very long and 
careful exercise Mr Daymond had been ranked in the top 15 
applicants, Mr Soley in the top 20, and Mr Lewis in the top 
80. Mr Jones, the appellant was graded below 85 other 
applicants. 

The Board was also advised that Mr B. Bandy, the 
recommended applicant in Matter No. 42 of 1992, had 
declined to take up his appointment. Mr Robinson suggested 
that, in the circumstances, Mr Jones' appeal might be 
upheld. The Board ruled that the action of Mr Bandy had 
the effect of causing the appeal to lapse because in the 
absence of a recommended applicant there was no longer a 
valid recommendation on foot. The only proper course of 
action is for the employer to publish a fresh recommendation 
for that vacancy. This protects the position of other 
applicants who chose not to challenge Mr Bandy's recom- 
mendation but would perhaps be keenly interested in 
establishing a better claim than Mr Jones might put forward. 

Turning to the contests now to be decided, we are left with 
Mr Jones' challenges to the claims of Messrs Daymond, 
Lewis and Soley. We note at the outset that of the four 
officers, the appellant alone can quote no hands on 
experience as a Bus Operator. Mr Daymond's service with 
Transperth is quite brief but account must be taken of his 
relevant prior experience which took him to the rank of 
Lieutenant-Colonel in the Australian Defence Force. 

We have considered carefully all of the material placed 
before us and our final decision involves some acceptance 
of the relevance of the chosen competencies to the duties of 
the positions and also of the efficiency of the interview 
process in identifying the candidates who possessed the key 
competencies. It is our unanimous view that Mr Jones has 
failed to establish a better claim than Mr Soley or Mr Lewis 
and our majority view that he cannot match Mr Daymond's 
claim. 

It is the decision of the Board that all three appeals are 
dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 



BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB Nos. 36, 37, 38, 39, 40, & 41 of 1992 
Between: 

W.A. Burgin 
E.D. Isailovic 

B.R. Miller 
B. Schwagermann 

G.E. Walther 
E.R. Croft. 

Recommended Applicants 
and 

O.F. Cole. 
Appellant. 

PAB No. 53 of 1992. 
Between: 

D.R. Baldry. 
Recommended Applicant. 

and 
M.J. Jones. 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 1st day of July 1992. 
COMMISSIONER J.A. NEGUS-Chairperson 

MR D.A. HEY—Member 
MR R.J. MacDONALD—Member 

Position: Depot Manager, Level 6, Metropolitan (Perth) 
Passenger Transport Trust (PAB Nos. 36-41 of 1992) 

Depot Manager, Level 5, Metropolitan (Perth) Passenger 
Transport Trust (PAB No. 53 of 1992) 

Appearances: Mr G.A. Wibrow appeared on behalf of the 
Recommended Applicants. 

Mr R.L. Robinson appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: These are promotion appeals 
which arise from the same restructuring exercise that caused 
the creation of Depot Support Officers at Level 3. The 
former positions of Depot Superintendent have ceased to 
exist and the incumbents were thus displaced with, of 
course, the usual industrial protections and guarantees. 
Transperth depots are now to be controlled by a Depot 
Manager at Level 6 with the two small depots attracting a 
Level 5 classification. The higher salary is justified by the 
new responsibilities and autonomy which will be carried by 
the Depot Managers. The role of Managers is not compara- 
ble with the former Superintendent's position. 

It is not surprising that the appellants would exercise their 
right to challenge the recommendations. They were Depot 
Superintendents who had performed their tasks with 
distinction and to the complete satisfaction of the employer. 
They have been displaced and they feel rejected or 'passed 
over'. While sympathy can be expressed for their hurt 
feelings it must be accepted that workplace reform cannot 
proceed if the employer holds back because some valued 
employees may be upset in the process. Omelettes cannot 
be created without cracking eggs. 

The majority decision of this Board is that all of Mr 
Cole's appeals are dismissed and also that of Mr Jones must 
fail. 

Those decisions involve an acceptance by the Board of 
the rationale and the efficacy of the selection process which 
was carefully outlined by Mr Bray. We also had the benefit 
of testimony from Mr Normandale which established that 
some of Mr Cole's claims of his success as a Superintendent 
were at best exaggerated. 

There were fourteen officers selected for a searching 
interview. The six top performers were recommended for the 
Level 6 vacancies. Mr Baldry was ranked 7th so he was 
recommended for the Level 5 post at Rockingham. Mr Cole 
was ranked 10th of the 14 and Mr Jones was 13th. 

It is noted in passing that all six of the Level 6 
recommendees had some successful experience as Depot 
Superintendents. Mr Baldry was one of the first selected 
from 70 applicants when a pilot group of Depot Support 
Officers was set up. He is well versed in the new style of 
depot management and a strong supporter of the philosophi- 
cal base which underpins the restructure. The other six 
recommendees have all taken the opportunity to inform 
themselves of the new approach and have demonstrated an 
understanding of the Manager's role as opposed to the 
Superintendent. We reject the suggestion that Mr Cole has 
been singled out for punishment because of his outspoken 
opposition to the new concepts. He has suffered bruised 
pride and lost some face but no status or salary in this 
restructure. 

His attitude to the change has been demonstrably negative 
and it would have been surprising indeed if he had 
convinced a selection panel that he would perform the new 
role of Depot Manager in the style now being embraced by 
Transperth. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB No. 27 of 1992. 
Between: 

Lynette Williamson. 
Recommended Applicant. 

and 
Neil Grazier. 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD. 

This 9th day of June 1992. 
COMMISSIONER J.A. NEGUS—Chairperson 

MS Y. PATTERSON—Member 
MR C. FLOATE—Member. 

POSITION: Social Trainer Supervisor, Level 4, Accomoda- 
tion Services, Authority for the Intellectually Handicapped. 
Appearances: Mr R. Witschge appeared on behalf of the 

Recommended Applicant. 
Ms J. Van den Herik appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Mr N. Grazier 
against the recommendation that Ms L. Williamson be 
appointed to the newly created position of Social Trainer 
Supervisor—Level 4—Accommodation Services by the 
Authority for the Intellectually Handicapped. 

The position in dispute is a newly created item and it is 
little wonder that Mr Grazier has appealed against the 
recommendation. He has some 71/2 years of supervisory 
experience while Ms Williamson can claim less than 2 years 
in an acting capacity. She has indeed acted in the position 
held by the appellant. 

This matter has been complicated by some other issues 
which have arisen between Mr Grazier and his superordi- 
nates. He had raised some concerns about the possibility of 
his not receiving fair treatment in the selection process. Mr 
Dufty, the Regional Director who chaired the panel, gave 
evidence of the special efforts that had been made to ensure 
that the interview/selection process was beyond reproach. 
The Board is of the view that the selection panel approached 
its task with complete objectivity and fairness. We note in 
passing however that the matter would have been put totally 
beyond question had they displayed confidence in their 
judgement and followed the Public Service guidelines by 
inviting an appropriate person from outside A.I.H. to assist 
in the process. 
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There can be no doubt that the most useful direct evidence 
of a comparative nature is the testimony of Mr Dufty who 
has supervised both of these officers for the past two years. 
This was information that he gave to the Appeal Board but 
was careful not to include in the deliberations of the 
selection panel. From the evidence before the Board it 
appears that there are valid and serious doubts raised about 
Mr Grazier's ability as a manager and supervisor of 
subordinate staff. Ms Williamson has been universally 
commended in that regard. 

At the end of the day the picture gained by the majority 
of this Board is a contest between an innovative and creative 
officer who has performed adequately in his Level 3 role but 
may have reached the limits of his managerial capacity at 
that level and on the other hand an outstanding performer, 
short on years of experience, but displaying a potential and 
depth of understanding which indicates that this Level 4 post 
may be but a step on a much longer ladder. 

The appellant carries the onus of establishing a 'better 
claim' to the promotion and he has been unable to convince 
the majority of the Board of that so his appeal must be 
dismissed. 

RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. R 4 of 1992. 
Railway Officers' Award 1985 

No. 1 of 1985. 
THE RAILWAY CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR M. MUNYARD, MEMBER. 
MR P. BOTHWELL, MEMBER. 

16 June 1992. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: The Board has before it an 
application to amend the Railway Officers Award. There 
are, in essence, now two amendments sought. The first is to 
Clause 54.—Away From Home and Meal Allowances. That 
provision, as Mr Borger has so rightly said, provides for 
allowances for officers who are required to reside or be away 
temporarily from their normal place of residence. The 
application is to amend the existing allowances to bring 
them into line with those previously sanctioned by the 
Public Service Arbitrator for public servants in this State. 

The allowances sought on this occasion and, of course, 
sanctioned by the Public Service Arbitrator result from, as 
they usually always do, a survey by the Public Service 
Commission conducted in conjunction with the Civil 
Service Association, of the costs associated with living away 
from home in the metropolitan area and the various country 
regions of this State. As a result, an attempt is made to arrive 
at a fair and reasonable sum to recompense officers of the 
costs of living away from home. 

It is a tradition that the allowances in this Award, as 
indeed is the case with many other awards, even in the 
private sector, move in line with changes to similar 
allowances for the public service. It is on this basis that the 
present application is made to us. We are unanimously of 
the view that this aspect of the claim ought to be allowed. 

Clearly, the claim falls within the scope of the Principles; 
all that is being done is an attempt to change allowances 
which are designed to reimbursement expenses to bring 
them more in tune with those expenses. 

The second part of the claim seeks to amend Clause 
52.—On-Call Allowance to increase it from the sum of 
$2.48 to $2.54. That is an increase of approximately 2.5 per 
cent. The allowance, when it was inserted into the Award 
was, as Mr Johnston has rightly said, so done on the basis 
that it will have a nexus with a similar allowance for public 
servants in this State. That allowance, in turn, is tied to the 
rate of pay for Level 2 officers in the public service. The rate 
of pay for officers in the public service was not long ago 
increased by 2.5 per cent with a resultant change, of course, 
on their on-call allowance. 

A similar adjustment was made to the salaries of railway 
officers under this Award late last year. In the circum- 
stances, it would seem right and proper that this allowance 
be adjusted by 2.5 per cent, as is sought to be done. Again, 
that change would not offend the Principles. It is a change 
relating to an allowance reflecting conditions of work and 
the change is based on adjustments made to the salaries of 
the officers concerned as is envisaged by the Principles. 

As to the changes, the parties are ad idem that the change 
to the away from home allowance should operate retrospec- 
tively from 1 July last year. The reason for that retrospectiv- 
ity has been explained to us by the agent for Westrail and 
results from delays in settling the survey previously referred 
to. It is not through any fault on the part of the Railway 
Officers Union that there is such a prolonged period of 
retrospectivity. We are unanimously of the view that the 
amendment should be made operative from the first pay 
period on or after 1 July last year. 

As to the on-call allowance, the parties are ad idem that 
that change should take effect from the first pay period on 
or after 20 November last. Again, we take the view that that 
is not out of the ordinary and the change should be made in 
the terms which the parties seek. 

Thus we are prepared to make an order amending the 
award in the terms of the amended schedule, noting that the 
amended schedule now incorporates a claim to amend 
Clause 52.—On-Call Allowance as well as Clause 54.— 
Away From Home and Meal Allowances. 

Appearances: Mr A.H. Borger appeared on behalf of the 
Applicant. 

Mr D.F. Johnston appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. R 4 of 1992. 
Railway Officers' Award 1985 

No. 1 of 1985. 
THE RAILWAY CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR M. MUNYARD, MEMBER. 
MR P. BOTHWELL, MEMBER. 

16 June 1992. 
Order. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D. Johnston on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powere conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railway Officers' Award 1985 be varied in 
accordance with the following Schedule provided that 
the amendments to Clause 52.—On-Call Allowance 
shall operate from the first pay period commencing on 
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or after 20 November 1991 and those to Clause 
54—Away From Home and Meal Allowances shall 
operate from the first pay period commencing on or 
after 1 July 1991. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 52.—On-Call Allowance: In subclause (1) 
delete the amount of "$2.48" and insert in lieu the amount 
of "$2.54". 

2. Clause 54.—Away From Home and Meal Allowances: 
Delete paragraphs (l)(a), (b) and (d); paragraph (2)(c) and 
subclause (3) and insert in lieu thereof the following—■ 

(1) (a) Allowances to meet travelling expenses of officers 
where an overnight stay at a hotel or motel is 
involved will be paid: 

A B C 
Officers Officers 

All with Without 
Officers Dependants Dependant 

for after after 
42 days 42 days 42 days 

per day 
$ 

per day 
$ 

per day 
$ 

Westera Australia— 
Suburban Area 115.60 57.80 38.55 
South of 26° latitude 90.85 45.45 30.30 

Interstate— 
Capital City 
Sydney 176.00 88.00 58.65 
Melbourne 161.75 80.90 53.90 
Other Capitals 141.70 70.85 47.25 

Interstate— 
Other than Capital City 90.85 45.45 30.30 

(b) Where accommodation other than at a hotel or 
motel is obtained: 

South of 26° latitude 43.10 
Interstate 56.35 

(d) When an officer is required by the Commission to 
attend a course, conference, etc and this involves 
an overnight stay and the officer is provided with 
accommodation and meals free of charge, then the 
officer shall be reimbursed $6.35 for each day in 
lieu of the allowances prescribed in subclause (1) 
of this clause. 

(2) (c) (i) Breakfast 9.10 
(ii) Lunch 9.10 

(iii) Evening Meal 18.55 

(3) An officer travelling on duty within a radius of 50km 
from his normal place of employment which requires his 
absence from his home station over the usual meal period 
shall be paid the amount of $3.95 for each meal necessarily 
purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the officer's duties; 

(b) total reimbursement under this subclause for any 
one pay period shall not exceed the amount of 
$19.75. 

72 W.A.I.G. 

INDUSTRIAL TRAINING ACT— 

Appeals dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial and Commercial Training Act 1975 

(Section 37 C). 
P.M. and R.T. Sarich t/a Cape Bouvard Farm 

and 
Peter Thomas Comock (apprentice). 

No. APA 1 of 1992. 
COMMISSIONER J.A. NEGUS. 

3 June 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an appeal by Cape Bouvard 
Farm against the decision of the Chairman of the Appren- 
ticeship Tribunal following a conference held in the 
Mandurah Courthouse on 9 March 1992. The employer had 
terminated the apprenticeship for misconduct and the 
Chairman ordered immediate reinstatement and payment of 
wages for the intervening period from 17 January—9 March 
1992. The Decision of the Chairman and the Minutes of the 
Conference are available to the Commission and to the 
parties. 

Grounds of Appeal. 
The grounds of appeal as lodged, read as follows:— 

(1) The Chairperson/Director erred in finding that the 
respondent's conduct did not constitute miscon- 
duct entitling the appellant to apply for the 
cancellation of the Apprenticeship Agreement 

(2) The Chairperson/Director erred in that he failed to 
take into account misconduct by the respondent 
which occurred before the respondent's suspen- 
sion but came to the notice of the appellant after 
the dismissal. 

(3) The Chairperson/Director erred in that he failed to 
take into account the fact that the respondent had 
not complied with his obligations under Clause 1 
of his Apprenticeship Agreement 

The appellant was represented by Mr S. Edwards, of 
Counsel, who sought leave to appear on the grounds that 
there were questions of law to be raised and argued. Mr 
Malone, of the Australian Workers' Union, who represented 
the apprentice, Mr Comock, objected to the appearance of 
a legal practitioner as was his right pursuant to 
S.31(l)(c)(iii) of the Industrial Relations Act. Mr Edwards' 
submissions quickly convinced me that I should exercise the 
discretion conferred by S.31(4) of the Act and allow his 
participation. 

The preliminary debate concerned the modus operandi of 
this appeal proceeding, specifically whether I should hear 
the evidence de novo or follow the precedent set by Martin 
C. and Beech C. on several occasions and proceed as if S.49 
of the Act was to be followed. I note in passing that Gregor 
C. in dealing with a similar appeal, (P.F. Garante v. Great 
Southern Group Training Inc.—Reasons for Decision 
delivered 20 November 1990) took a different view of the 
latitude available to the Commission to hear evidence from 
witnesses. 

Mr Edwards argued that guidance for the Commission on 
this question can be found in the Industrial Appeal Court 
decision in the matter of Hamersley Iron Pty Ltd v. 
A.D.S.T.E. (No. 1 of 1984—64 WAIG 852). On that 
occasion the question dealt with was the extent to which the 
Full Bench, when dealing with an appeal pursuant to S.49 
of the Act, may be affected by the dictates of S.26. The 
conclusion of their Honours was that the Full Bench is 
required to deal with an appeal in accordance with S.49 and 
not in accordance with S.26. 

Mr Edwards submitted that S.49 of the Act is a provision 
specifically limiting the procedures of the Full Bench when 
dealing with an appeal from a decision of the Commission 
constituted by a Commissioner. In the absence of any similar 
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provision directing the Commission as to the procedure to 
be followed in an appeal such as the instant matter, then the 
argument goes that the Commission is bound to act in 
accordance with S.26 of the Act and there is no restraint 
upon having full recourse to the powers contained in S.27. 

Mr Malone submitted that the precedent was now well 
established and should be followed again. I reserved 
decision on the question and the hearing proceeded so as to 
avoid the added inconvenience to witnesses of being 
required to attend on yet another occasion. At the end of the 
day I have been persuaded by Mr Edwards' submissions to 
the course that he urged and have thus considered all the 
information available to me in deciding the issue. 

The background to this matter commences on 24 
December 1991 when Mr O'Brien, the Farm Manager of 
Cape Bouvard Farm was involved in a contretemps with four 
employees who took issue with his use of water obtained 
from a public supply. They presented him with a petition on 
the subject and his reaction was to threaten any employee 
who signed the petition with dismissal. It appears that all 
four signed the paper and although it was not formally 
presented to Mr O'Brien, he found it in the lunch room and 
on 17 January 1992 carried out his threat to dismiss them 
all. Mr Comock, the apprentice, had not been present when 
the threat of dismissal was made, but he did sign the paper 
and was thus dismissed along with his workmates. 

The employer, as is required by the Industrial Training 
and Commercial Act 1975, applied for cancellation of the 
Apprenticeship Agreement on the ground of misconduct. 

It is apparent from the correspondence on file that the 
Farm Manager, Mr O'Brien notified the Department of 
Employment and Training and Mr Comock himself that 
information relating to his work performance and behaviour 
had come to notice subsequent to 17 January and added 
strength to the employer's position. 

A conference pursuant to S.37 of the Industrial Training 
and Commercial Act was convened on 9 March 1992 and 
it is the decision of the Chairman of that conference which 
is now subject to appeal. The minutes of the conference 
provide a detailed account of those proceedings. The 
portions which are germane to my final decision on this 
appeal are reproduced herewith:— 

..."The Chairman asked whether there were any 
other reasons for Mr O'Briens (sic) decision to suspend 
the apprentice on the grounds of misconduct, and Mr 
O'Brien advised that other factors came into the 
decision which came to light after the petition was 
received. 

Mr O'Brien confirmed that a Lyn Scadda (sic) and 
a Julie Lockwood both employees of the company 
stated to him that Peter Comock has made a statement 
to the effect that Peter would get Mr O'Briens (sic) 
daughter, who is eleven years old. 

It was alleged by Mr O'Brien that these two 
employees also stated that Peter Comock had been 
smoking pot on the site. 

The Chairman questioned Mr O'Brien about when 
this information came to his notice and he confirmed 
that these issues were raised with him after the 17th 
January 1992, and after the decision was made to 
suspend the apprentice on the grounds of misconduct. 
Mr O'Brien put the argument that whilst this was the 
case it reinforced the correctness of his decision to 
terminate the apprentice. 

The Chairman advised Mr O'Brien that these 
allegations were unsubstantiated and heresay (sic) as 
there was no wimesses (sic) in attendance to confirm 
the truth or otherwise. He indicated that as those 
allegations were brought to Mr O'Briens (sic) notice 
after his decision was made they can have no bearing 
on the determination which the Chairman must make 
in respect to the application for suspension on the 
grounds of misconduct. 

The Chairman asked Mr O'Brien why there was a 
delay between the 24th December 1991 when the 
petition was presented to him and the 17th January 

1991 when the employee was given notice. Mr O'Brien 
advised that matters came to light during that period 
which indicated unsatisfactory performance on behalf 
of the apprentice and which influenced his decision to 
suspend him. He advised that the apprentice was 
responsible for checking the wildflower areas and for 
ensuring that the reticulation system was working 
satisfactorily, and that the plants were being fertilised 
properly and being watered properly. He indicated that 
his work was carried out under the supervision of Clint 
Liddelow, however during January it was established 
that the wildflower area was left in appalling condition 
with some two thousand kangaroo paws out of three 
thousand, nine hundred dead. He claimed that the 
reticulation was left in extremely poor condition and 
the area had not been weeded or gardened properly at 
all with weeds growing extensively. 

Mr O'Brien argued that as the apprentice was 
responsible for his work he has negligently failed to 
carried (sic) out his duties and caused the damage to 
the plants which died. He stated that he believed this 
was blatant negligence. 

The Chairman asked Mr Comock to respond to these 
complaints, and he advised that prior to Christmas he 
was working with Mr Liddelow on the wetlands project 
and that his understanding was that project was given 
priority. He stated that over a two months period he 
spend (sic) very little time in the wildflower area 
because of the priority given to the wetlands area. 

Mr Comock admitted that on several visits he had 
noticed dead kangaroo paw plants and had queried this 
with Mr Liddelow who advised him that this is to be 
expected with plants which are cloned, as there is 
normally a proportion which will die off. 

Mr O'Brien refuted these statements and produced 
time-sheets indicating that the apprentice had worked 
in area three ie. the wildflower area on several days 
prior to Christmas, and should be held resonsible for 
the condition of the wildflower area..." 

..."The Chairman asked Mr Malone to respond to the 
issues raised by Mr O'Brien and Mr Malone provided 
the following information: 

He confirmed that there had been no previous 
allegations of misconduct or poor performance on the 
part of the apprentice by management of the company 
and there was no record of any such problem occurring. 
Mr O'Brien indicated that he did in fact counsel the 
apprentice in July last year and indicated he was not 
receiving an overaward payment paid to several other 
employees because his performance was not up to 
scratch. Mr O'Brien confirmed that after that meeting 
he was not personally involved in checking on the 
performance of the apprentice as that was left to the 
tradesman Mr Liddelow..." 

..."Mr Malone confirmed that the apprentice totally 
denies the allegations made in part (b) of the letter, and 
stressed that these allegations are only heresay (sic) and 
have not been substantiated in any way at all..." 

The Decision of the Chairman forms part of the file and 
is reproduced herewith:— 

Decision of Chairman. 
The Chairman confirmed that having heard the 

parties he was satisfied that there are insufficient 
grounds to substantiate that the apprentice has miscon- 
ducted himself. The Chairman ordered that the appren- 
ticeship be reinstated immediately and that the em- 
ployer be responsible for the payment of wages for the 
intervening period between the 17th January 1992 and 
the date of the hearing: 

The Chairman confirmed that the reasons for his 
decision were as follows: 

There were two grounds on which the employer 
terminated the relationship for misconduct. The 
first was the petition signed by the apprentice 
which the employer argued undermined the 
authority of management. 
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The evidence was that the apprentice had not 
previously been given any warning about the 
consequences of signing such a document, and 
was not specifically aware of the company's 
arrangements with the local shire in respect of 
usage of water. 

The Chairman concluded that the concerns 
expressed to the management by the apprentice 
through his signature on the petition were regard- 
less of there (sic) validity or otherwise simply that 
an expression of concern, and in no way substan- 
tiated a position of refusal to obey orders or 
undermining the authority of the management. 

For these reasons the Chairman found that the 
apprentices (sic) actions in signing the petition do 
not constitute misconduct. 

The second complaint made by the employer 
was in respect to the apprentices (sic) performance 
in working on the wildflower area of the farm, and 
noted a conflict in the evidence as Mr O'Brien's 
letter of termination to Mr Comock dated the 11th 
February 1992 specifically stated that since his 
termination of employment the company had 
found his work performance and behaviour at the 
farm to fall below acceptable standards. 

The Chairman concluded that employers have 
a responsibility to be explicit in providing 
information to employees when they (sic) are 
terminated and in this case Mr O'Brien has been 
explicit in setting out the grounds for suspension 
of the apprentice in his letter dated 11th February 
1992. 

The Chairman concluded that he must accept 
the contents of that letter which effectively 
substantiates that the apprentices (sic) perform- 
ance did not form part of the decision to terminate 
the apprentice on the 17th January 1992. 

The Chairman also pointed out that regardless 
of this the apprenticeship agreement specifically 
confirms that apprentices should not be responsi- 
ble for any faulty work, or for any damage of 
injury done to materials, work, or machinery, 
tools, or plant other than wilful damage, and in his 
opinion there was no evidence to substantiate that 
the apprentice had wilfully damaged any property 
of the employer. 
RALPH DAWS ON 
CHAIRMAN APPRENTICE TRIBUNAL" 

Mr Edwards adduced evidence from Ms L. Scaddan, who 
was called under sub-poena, and from Mr D. O'Brien, the 
farm manager. Mr Malone called Ms EJ. Coyles-Henry and 
Mr Comock, the dismissed apprentice. 

Ms Scaddan's testimony went to substantiation of the 
assertions which Mr O'Brien had made at the conference 
regarding incidents of misconduct which came to the 
employer's notice subsequent to the decision to terminate. 
Mr Comock, in his testimony, played down the seriousness 
of both matters putting them in a different light perhaps, but 
he was unable to deny that either incident had occurred. It 
is clearly established that the apprentice made threatening 
remarks about Mr O'Briens family, whether in jest or not 
and that he smoked 'pot' on the employer's premises during 
working hours. That evidence poses a very different 
situation from that revealed in the minutes of the conference, 
viz: 

"Mr Malone confirmed that the apprentice totally 
denies the allegations made in part (b) of the letter, and 
stressed that these allegations are only heresay (sic) and 
have not been substantiated in any way at all." 

Mr Edwards referred to a long line of authority for the 
proposition that evidence of misconduct which comes to 
notice after a termination of employment but goes to 
conduct during the course of the employment is admissible 
to determine whether the misconduct was such as to justify 

the termination. He quoted the following passage from the 
High Court judgement of Dixon J. in Shepherd v. Felt and 
Textiles of Australia Ltd (1931) 45 C.L.R. 359 at p. 377:— 

"It is well established, however, that a servant's 
dismissal may be justified upon grounds on which his 
master did not act and of which he was unaware when 
he discharged him (Boston Deep Sea Fishing and Ice 
Co. v. Ansell (1); Spotswood v. Barrow (2); Willets v. 
Green (3); Mercer v. Whall (4); Ridgway v. Hungerford 
Market Co. (5)). It is true that the agreement between 
the appellant and the respondent does not amount to a 
contract of service. But the rule is of general 
application in the discharge of contract by breach, and 
enables a party to any simple contract who fails or 
refuses further to observe its stipulations to rely upon 
a breach of conditions, committed before he so failed 
or so refused, by the opposite party to the contract as 
operating to absolve him from the contract as from the 
time of such breach of condition whether he was aware 
of it or not when he himself failed or refused to perform 
the stipulations of the contract." 

The Commission was further reminded that the outcome 
of the instant appeal must be determined in these proceed- 
ings, there being no power vested in the Commission to 
remit the question to the Apprentice Tribunal for rehearing. 

Mr Malone argued that a principle of precedent exists in 
the legal system such that parties can enjoy a degree of 
predictability about the outcome of cases and how they are 
to proceed. On that basis I was urged to follow the precedent 
said to have been established by other members of the 
Commission and to proceed as if S.49(4) of the Industrial 
Relations Act was applicable. The employer had not availed 
himself of the opportunity to present the evidence now 
provided by Ms Scaddan to the hearing at first instance and 
in Mr Malone's view there should be no second chance 
given. 

If I was disposed to hear the appeal 'de novo' and admit 
the new evidence, then Mr Malone submitted that the 
matters now sought to be relied upon by the employer were 
insignificant and not of sufficient weight to establish a 
misconduct which would justify cancellation of the appren- 
ticeship agreement. 

It should be noted at this point that the conference 
pursuant to S.37 of the Industrial Training Act (1975-80) 
was conducted in accordance with Reg. 22 of Industrial 
Training Regulations 1981. That regulation is somewhat 
different from Reg. 74 of the Industrial Relations Commis- 
sion Regulations 1985 which prescribes with some specific- 
ity the procedure to be followed before the Commission. 
One cannot divine from the documentation whether any 
evidence was adduced on oath before the Chaiiman or if 
cross examination occurred. If Mr O'Brien was indeed 
aware that he could or should lead evidence from witnesses 
at the hearing he would not have gleaned that information 
from the Notice of Hearing which is dated 25 February 1992 
and appears at folio 13 of the file. 

If Ms Scaddan had been called to the conference and had 
she given the same evidence which she gave in the instant 
proceedings then we are able to discern what the Chairman's 
response would have been. It is to be found in paragraph 10 
of the minutes (supra emphasis added). That rejection of the 
relevance of the evidence of misconduct is the patent error 
of law which, Mr Edwards submits, must cause this appeal 
to succeed. 

At the end of the day I find myself in total agreement with 
the Chairman on the question of the petition. There was no 
misconduct by Mr Cornock in that incident and given that 
the document was never formally presented or sent to 
anyone, one wonders if any employee was truly guilty of 
misconduct on that occasion. 

The other instances of misconduct complained of have 
been established by the evidence in these proceedings and 
I should add that evidence gleaned from the time sheets 
establishes that Mr Comock wilfully neglected his duties in 
relation to maintaining the reticulation system and weeding 
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the wildflower area. He cannot be held responsible for the 
loss of the plants but the fact of their deaths does not release 
him from the obligation to properly carry out his other 
duties. 

It is the decision of the Commission that Ground (2) and 
Ground (3) of appeal grounds have been made out so the 
appeal must be upheld. The apprenticeship agreement 
should be cancelled as requested by the employer. 

Appearances: Mr S.R. Edwards (of Counsel)—for the 
Appellant. 

Mr P.A. Malone —for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Training Act 1975; and in the 
matter of an appeal to the Industrial Relations Commission 

pursuant to Section 37C of that Act; between 
P.M. and R.T. Sarich t/a Cape Bouvard Farm (Appellant) 

and 
Peter Thomas Comock (Respondent). 

No. APA 1 of 1992. 

COMMISSIONER J.A. NEGUS. 
24 June 1992. 

Order. 
HAVING heard Mr S.R. Edwards (of Counsel) on behalf of 
the Appellant and Mr P.A. Malone on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the appeal be upheld. 

[L.S.] 
(Sgd.) J.A. NEGUS, 

Commissioner. 




