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ROWLAND J 
This is an appeal from a decision of the President of the 

Industrial Relations Commission, wherein he declared that 
the election of President, Senior Vice President and Vice 
President of the State School Teachers' Union of WA (Inc) 
("SSTU") be declared void and he ordered new elections 
be held and consequential orders. The decision arose out of 
an application by some members of the Executive Commit- 
tee of SSTU, pursuant to s 66 of the Industrial Relations Act 
("the Act"). 

By s 66 of the Act, relevantly: 
"66. (1) The following persons may apply to the 
President for an order or direction under this section — 

(a) person who is or has been a member of an 
organization; or 

(b) a person who has applied for and not been 
admitted to membership in an organization; 
or 

(c) the Registrar acting on the complaint of or on 
behalf of a person referred to in paragraph (a) 
or by reason of any matter arising from the 
discharge of his duties under this Act. 

(2) On an application made pursuant to this section, 
the President may make such order or give such 
directions relating to the rules of the organization, 
their observance or non-observance or the manner 
of their observance, either generally or in the 
particular case, as he considers to be appropriate 
and without limiting the generality of the forego- 
ing may — 
(a) disallow any rule which, in the opinion of the 

President — 
(i) is contrary to or inconsistent with any 

Act or law, or an award, industrial 
agreement, order or direction made, 
registered or given under this Act; 

(ii) is tyrannical or oppressive; 
(iii) prevents or hinders any member of the 

union from observing the law or the 
provisions of an award, industrial agree- 
ment, order or direction made, regis- 
tered or given under this Act; 

(iv) imposes unreasonable conditions upon 
the membership of a member or upon an 
applicant for membership; or 

(v) is inconsistent with the democratic 
control of the union by its members; 

(b) instead of disallowing a rule under paragraph 
(a), direct the organization to alter that rule 
within a specified time in such manner as the 
President may direct; 

(c) disallow any rule which has not been altered 
by the organization after a direction to do so 
pursuant to paragraph (b); 

(ca) where the President disallows any rule under 
paragraph (a) or (c), give such directions as 
the President considers necessary to remedy, 
rectify, reverse or alter or to validate or give 
effect to, any act, matter or thing that has 
been done in pursuance of the disallowed 
rule; 

(d) declare the true interpretation of any rule; 
(e) inquire into any election for an office in the 

organization if it is alleged that there has 
been an irregularity in connection with that 
election and make such orders and give such 
directions as the President considers neces- 
sary— 

(i) to cure the irregularity including rectify- 
ing the register of members of the 
organization; or 

(ii) to remedy or alter any direct or indirect 
consequence thereof; and 

(f) in connection with an inquiry under para- 
graph (e)- 

(i) give such directions as the President 
considers necessary to the Registrar or 
to any other person in relation to ballot 
papers, envelopes, lists, or other docu- 
ments of any kind relating to the 
election; 

(ii) order that any person named in the order 
shall or shall not, as the case may be, for 
such period as the President considers 



reasonable in the circumstances and 
specifies in the order, act or continue to 
act in and be deemed to hold an office 
to which the inquiry relates; 

(iii) declare any act done in connection with 
the election to be void or validate any 
act so done. 

(3) ... 
(4) Any person to whom an order or direction given 

or made under this section applies shall comply 
with that order or direction whether or not it is 
contrary to or inconsistent with any rule of the 
union concerned. 

(5) ... 
(6) ... 
(7) ... 
(8) ... 
(9) ... " 

The application was based on claims by an unsuccessful 
candidate for President, that the person re-elected as 
President had breached the rules of the Union. I will detail 
the breaches complained of, but apart from breaches of the 
particular rules it was alleged that the President, Mr Harken, 
improperly utilised his position as President and he utilised 
the funds of the Union for his own electioneering purposes, 
all in connection with the then forthcoming election. 

The President's findings are sufficiently described in the 
appellant's submissions, 1.1 (a)—(i): 

"(a) Harken breached Rule 29(g) of the SSTUWA 
Rules (the Rules) by causing election statements 
to be published in the Western Teacher which 
exceeded 600 words. 

(b) Harken breached Rule 29(h) by making unau- 
thorised use of a resource of the Union, the 
Western Teacher, for the production and distribu- 
tion of electoral material. 

(c) Harken breached Rule 29(h) by using the logo of 
the Union in electoral material, the Western 
Teacher. 

(d) Harken breached Rule 29(h) by using his office of 
President to endorse electoral material on behalf 
of his candidature, namely the President's column 
in Western Teacher. 

(e) Harken breached an implied rule of the Union by 
using Union resources, the Western Teacher, 
which were not available to other candidates. 

(f) Harken breached Rule 21A(i)(c) by failing to 
ensure, as far as possible, that the Rules were 
performed and observed, in that he breached the 
Rules himself and failed to ensure that Quinn did 
not breach the Rules by his conduct in relation to 
the publication of the Western Teacher. 

(g) Harken breached Rule 21A(i)(e) by acting as 
spokesperson for himself and not the Union in the 
President's column in the Western Teacher. 

(h) The result of the election was Harken 3,054, 
Doman 1, 917, a conclusive win for Harken. 

(i) There is a real possibility that the result of the 
election could have been affected by the publica- 
tion of the Western Teacher." 

Relevant to this appeal, rr 29(g) and (h) are in the 
following terms: 

"(g) In any election each candidate shall be entitled to 
provide an election statement, in support of his/her 
candidature, not exceeding six hundred words 
which shall be published in the official journal of 
the Union prior to the issue of the ballot papers, 
provided that the Returning Officer may require 
any statement which contains defamatory words 
to be modified by the deletion of such words and 
if the candidate declines to act on the request the 
Returning Officer shall refuse to allow the 
statement to be published in the Union journal. 

(h) In any election, no candidate shall make unau- 
thorised use of any resources of the Union for the 
production and/or distribution of electoral mate- 
rial; no candidate shall use any logo or letterhead 
of the Union in electoral material; no senior 
officer or paid officer of the Union shall use that 
office to endorse electoral material on behalf of 
any candidate." 

Western Teacher is the official newspaper of the Union. 
The President of the IRC found that because of his position 
as President of the Union and his relationship with those 
who were responsible for the publishing of Western 
Teacher, Mr Harken, immediately before the last election, 
was able to have published and sent to all members of SSTU 
an edition of Western Teacher which gave huge publicity to 
his achievements as President and rather denigrated the 
conduct of the opponents to the President Rule 29(g) 
provided that any candidate could publish some 600 words 
in such paper but the President because of his position and 
such relationship was able to have a front page spread, 
together with various other articles by him, apart from the 
electioneering material permitted by the rules available to 
all candidates. 

The President of the Industrial Relations Commission 
found that the rules were breached as set out earlier herein. 
He set aside the election results and directed new elections. 

The grounds of appeal, as amended at the hearing, are as 
follows: 

"1. The President erred in law in holding that he had 
power to declare the election null and void. The 
President should have held that the irregularities 
found were not irregularities in connection with 
the election and accordingly the President did not 
have power to declare the election null and void. 

2. The President erred in law in holding that a 
finding of a breach of any Union rule conferred 
power on the President to declare the election null 
and void. The President should have found that the 
power to declare an election null and void is 
conditioned by a finding that there has been an 
irregularity in connection with the election. 

2A. Alternatively to ground 2 of this appeal, the 
President erred in the exercise of his discretion 
under section 66(2) of the Industrial Relations Act 
in that the President exercised his discretion on the 
basis that irregularities in connection with the 
election had been established. The President 
should have found that the irregularities were not 
irregularities in connection with the election. 

3. The President erred in law in finding that there 
was a real possibility that the irregularities found 
may have affected the result of the election in that 
there was no evidence on which the President 
could make such a finding. 

4. The President erred in law in finding that the 
Respondent had breached Rule 29(h) and refusing 
to consider whether or not Rule 29(h) was a 
validly enacted rule of the Union. 

5. The President erred in law in striking out and 
disregarding the evidence of Beverley Ann Dor- 
nan ('Doman') at pages 771-5 of the transcript in 
that having admitted the evidence without objec- 
tion the President had no power to strike it out. 

6. Alternatively, the President erred in law in 
striking out the said evidence of Doman on the 
ground that her answers might incriminate her. 
The President should have found that that was no 
ground for striking out the evidence. 

7. The President erred in law in holding that the 
publication of the front page article and the 
President's column in the Western Teacher consti- 
tuted a breach of Rule 29(g). The President should 
have found that Rule 29(g) does not prohibit the 
publication of electoral material exceeding 600 
words. 
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8. The President erred in law in finding that it was 
the duty of the Respondent to ensure that the 
express or implied rule, that Union resources not 
be misused to enable or permit one set of 
candidates in an election to use or be supported 
by such resources, be observed. 

9. The. Appellant was denied natural justice in that 
the President refused to receive evidence before 
determining interim orders to be made pending a 
new election." 

The President found that the electioneering breaches by 
Harken had the effect of unfairly influencing the decision 
of members for whom they would vote and was, for the 
purpose of s 66(2)(e), "an irregularity in connection with 
that election". That finding gave him express power under 
s 66(2)(f) to declare the election void and make the 
consequential orders, including directing fresh elections. In 
reaching that decision the President was able to distinguish 
the West Australian Industrial Relations Act from its 
Commonwealth counterpart and the decision of the High 
Court in Re Collins; Ex parte Hockings (1989) 167 CLR 
522. The Commonwealth legislation is in terms substan- 
tially the same as s 66(2)(e). Each Act talks in terms of "an 
irregularity in connection with that election". Each Act 
defines irregularity in substantially the same terms. The 
West Australian Act provides: 

"irregularity", in relation to an election for an 
office, includes a breach of the rules of an organization, 
and any act, omission, or other means by which the full 
and free recording of votes, by persons entitled to 
record votes, and by no other persons, or a correct 
ascertainment or declaration of the results of the voting 
is, or is attempted to be, prevented or hindered;" 

In Re Collins at 524 Brennan and Deane JJ summarised 
the matters: 

"Gaudron J. has outlined the circumstances and the 
statutory framework in which the question arose 
whether a use of union resources to promote a ticket 
in a union election amounts to an 'irregularity in or in 
connexion with an election' within the meaning of that 
term in Pt IX of the Conciliation and Arbitration Act 
1904 (Cth). In Reg. v. Gray; Ex parte Marsh (20), Gibbs 
CJ. said: 

'The notion of an irregularity, in relation to an 
election, involves the idea of some departure from 
some rule, established practice or generally 
accepted principle governing the conduct of the 
election.' (Emphasis added.) 

As appears from that judgment and its reference to 
Evans v. Crichton-Browne (21), an irregularity is not 
'in or in connexion with an election' if the irregularity 
consists merely in the steps taken to affect voting 
intention but leaves untouched the processes of 
nomination, conduct and declaration of the poll. This 
is such a case. 

As Gaudron J. points out, if an irregularity which 
affects merely the formation of voting intentions were 
capable of amounting to an 'irregularity in or in 
connexion with an election', an inquiry into the effect 
of the irregularity on the result of the election would 
involve a very substantial intrusion into the secrecy of 
the ballot. For these reasons we agree that the view 
taken by Gray J. in setting aside the subpoenas was 
correct." 

In her reasons, Gaudron J found added support for 
reaching the same conclusion in the provisions of s 161 of 
the Commonwealth Act. She said at 531-532: 

"Significantly, s. 165(4) limits the powers of the 
Court in an inquiry pursuant to s.161 of the Act by 
providing: 

'The Court shall not declare an election, or any 
step taken in or in connection with an election, to 
be void, or declare that a person was not elected, 
unless the Court is of opinion that, having regard 
to the irregularity found, and any circumstances 
giving rise to a likelihood that similar irregulari- 

ties may have occurred or may occur, the result 
of the election may have been affected, or may be 
affected by irregularities.' 

The sub-section recognizes that an act or omission 
constituting an irregularity may be such that, ex post 
facto, it can be seen that it has not or will not affect the 
election result. But, it also impliedly recognizes that an 
irregularity is constituted by an act or omission which 
has a tendency to affect an election result and the 
impact or likely impact of which can be ascertained in 
the course of an inquiry. Assuming that it is possible 
to ascertain whether or not advocacy in favour of a 
particular candidate or particular candidates had a 
causative influence on the voting decisions of electors 
or some of them, the question whether there was an 
impact or likely impact on the election result could only 
be ascertained by a very substantial intrusion into the 
secrecy of the ballot. The Act, in ss. 133 and 133AA, 
contained detailed provisions for secret ballots in union 
elections, and, in my view, there is nothing to be found 
in the Act permitting of an inference that an inquiry 
might be conducted so as to require an elector to 
disclose for whom he or she voted or for whom he or 
she would have voted but for the advocacy which led 
to his or her decision. Unless such could be done, an 
inquiry into matters of electioneering would, at least in 
the ordinary course of events, be an inquiry lacking any 
purpose relevant to the orders which may be made by 
the Federal Court in consequence of a finding that there 
was an irregularity in or in connexion with the election. 
For this reason, I conclude that the expression 
'irregularity in or in connection with an election', as 
used in the Act, does not encompass those activities by 
which candidates or persons acting in their interests 
seek, by their advocacy or by promoting or publicising 
such advocacy, to influence voters in their decision for 
whom to vote. Accordingly, the matters complained of 
are not capable of constituting an irregularity in or in 
connexion with an election." 

Counsel for the respondents claimed that this was a 
distinguishing feature of the two legislative schemes. They 
claimed that the West Australian Act did not have a 
provision similar in terms to s 161. There were two answers 
to that. First, there are other provisions in the West 
Australian legislation which give some support for similar 
considerations. These are contained in ss 69(4), (5)(a) and 
(7); 56(l)(a)(d); 55(l)(e) and 57. Secondly, and more 
importantly in my view, the rationale behind the reasoning 
in The Queen v. Gray; Ex parte Marsh (1985) 157 CLR 351, 
relied upon by all members of the court in Re Collins, was 
based on avoiding an "intrusion into the secrecy of the 
ballot". 

In my opinion, the dicta of the various Judges of the High 
Court who have dealt with the words used, both in Gray and 
Re Collins is binding on us in a case which cannot in any 
relevant way be distinguished. 

To the extent that the President relied upon the power 
granted in s 66(2)(e) and (f), he was in my opinion wrong. 

The President has found as fact that the irregularities 
committed by Harken were irregularities by using the 
resources of the Union for his own purposes in endeavouring 
to persuade electors to vote for him at the forthcoming 
election. They were not, however, irregularities "in connec- 
tion with that election" for the purposes of the sub-section. 

Ground 1 is upheld. 

That, however, is not the end of the matter. The President 
claimed power to order as he did under the general power 
given by s 66(2), which is in these terms: 

"(2) On an application made pursuant to this section, 
the President may make such order or give such 
directions relating to the rules of the organization, their 
observance or non-observance or the manner of their 
observance, either generally or in the particular case, 
as he considers to be appropriate and without limiting 
the generality of the foregoing may- ..." 
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The President said: 
"(10) In any event, if there is a breach of the rules 

relating to an election or not, the President has 
jurisdiction and power unlimited under s.66(2) of 
the Act to deal with the matter without dealing 
with it under s.66(2)(e) and (f), and that would 
cover misuse of resources in an election, which is 
a breach of the rules, whether there is an express 
rule or not (see Scott v. Jess (op cit) and Re 
Collins; ex pane Hockings (op cit)). 

The President could therefore make orders in 
relation to an election even if s.66(2)(e) and (f) 
were not involved, although whether he should 
exercise his discretion in matters not restricted by 
the definition of irregularity might, arguably, be 
less likely." 

The appellant's argument is summarised in counsel's 
written submissions in this way: 

"4.1 The power of the President to make an order 
pursuant to section 66(2) is limited to orders or 
directions 'relating to the rules of the organisation, 
their observance or non-observance or the manner 
of their observance'. 

4.2 Section 66(2) does not empower the President to 
make orders designed to overcome the effect of a 
past breach of the rules unless the order requires 
the Respondent to perform or observe a rule or an 
existing obligation imposed upon the Respondent 
by a rule. 

Darroch v. Tanner (1987) 74 ALR 559. 
R v. Commonwealth Court of Conciliation and 

Arbitration ex parte Barrett (1945) 70 CLR 141. 
McLure v. Mitchell (1974) 6 ALR 471. 

4.3 The orders made by the President were not orders 
relating to any of the Rules found to have been 
breached, but were orders designed to overcome 
the effect of past breaches of the Rules. 

4.4 The order made by the President declaring the 
election null and void and the consequential 
orders were not orders in relation to the Rules, 
their observance or non-observance or the manner 
of their observance. 

4.5 Upon a proper construction of section 66(2), when 
read as a whole, the power to inquire into any 
election and make an order curing any irregularity 
is conditioned by a finding that there has been an 
irregularity in connection with that election. If it 
were not so then section 66(2)(e) is entirely otiose. 

4.6 Accordingly, section 66(2) did not empower the 
President to make the orders made." 

The respondents argued that by the use of the words in 
the general power given under s 66(2) "and without limiting 
the generality of the foregoing", follows the grant of power 
in the sub-section and the specific examples of the use of 
power in sub-ss (a)-(f) do not fetter the ambit of the general 
power. 

There will, of course, be cases where the grant of 
particular powers will not fetter the ambit of the general 
power. But that is not always the case and, in the end, it is 
a matter of construing the particular power in the context of 
the particular legislative scheme. In Fink Holdings Pty Ltd 
v. Australian Film Commission (1979) 24 ALR 513 the 
Court was called upon to construe the words "without 
limiting the generality of the foregoing has power to ...". 
Mason J, with whom Barwick CJ agreed, said in relation to 
the particular legislation under review at 519: 

"In this case (those words) evince an intention that 
the general power should be given a construction that 
accords with the width of the language in which it is 
expressed and that this construction is not to be 
restricted by reference to the more specific character of 
that which follows". 

His Honour continued, however, that this will not always 
be the case. He said: 

"In every case it will depend on the precise character 
of the relevant provisions and on the context in which 
they are found." 

Aickin J agreed and of the form of words in issue he said: 
"At first sight it would appear to indicate a 

parliamentary intention that the general words which 
precede the expression should be construed as if the 
more particular words which follow were not there. 
That, however, is too wide a proposition for in every 
case it must depend on the whole of the context. In 
some cases the particular words which follow may be 
such as necessarily to indicate an intention to restrict 
the operation of the preceding general words. In each 
case it will be a matter requiring examination of the 
actual words used, both general and particular, as well 
as the context as a whole." 

In Cooma-Monaro SC v. Mannering (1986-87) 7 NSWLR 
258 at 262 McHugh JA said: 

"As Mason J said in Leon Fink Holdings Pty Ltd v. 
Australian Film Commission(1979) 141 CLR 672 at 
679, such provisions are inserted 'for more abundant 
caution to guard against the possibility that the general 
might be read as not including the particular'. This 
class of case is to be contrasted with the case of general 
words following a series of specific instances where the 
ejusdem generis rule often arises." 

In Anthony Hordern & Sons Ltd v. Amalgamated 
Clothing and Allied Trades Union of Australia (1932) 47 
CLR 1 at 7 Gavan Duffy CJ and Dixon J in a joint judgment, 
but in a different context, said: 

"When the Legislature explicitly gives a power by 
a particular provision which prescribes the mode in 
which it shall be. exercised and the conditions and 
restrictions which must be observed, it excludes the 
operation of general expressions in the same instrument 
which might otherwise have been relied upon for the 
same power." 

We were referred also to cases arising out of the 
construction of s 141(1G) of the Conciliation and Arbitra- 
tion Act 1986 Commonwealth which gave to the court 
power to "give directions for the performance or observance 
of any of the rules". Those words are similar to the words 
of the general power contained in s 66(2) "to make orders 
or give directions relating to the rules of the organisation, 
their observance or non-obscrvance or the manner of their 
observance". Care must be taken, however, to bear in mind 
that there are certain exclusory provisions in s 141 which 
would expressly negate the generality of the court's power 
under sub-s (1G). In Darrach v. Tanner (1987) 74 ALR 559 
at 565 in a joint judgment Northrop, Keely and Ryan JJ said 
that s 141(1G) does not give power to overcome the effect 
of a past breach unless on a proper construction there is a 
continuing obligation to observe the rule and the direction 
is given to secure the performance of that obligation under 
the rules. 

In my view, not a great deal of assistance can be gained 
from looking at the particular decisions under the Common- 
wealth legislation. 

In construing the general power under s 66(2) the court 
is clearly given wide powers "in relation to the observance, 
non-observance or the manner of observance of the rules" 
and a hint of the particular way in which the power can be 
exercised is given in sub-paragraphs (a), (b) and (c) which 
provide for disallowance of a rule in relation to breaches of 
it and sub-paragraph (ca) allows consequential relief where 
that occurs. Sub-paragraph (d) also gives power to declare 
the true interpretation of a rule. Although sub-paragraphs (e) 
and (f) are contained within sub-s (2), they provide a 
separate head of power to enable the President on an 
application under s 66(1) to inquire into allegations "that 
there has been an irregularity in connection with (that) 
election". Those two sub-paragraphs contain both the nature 
of the inquiry and the extent of the President's power in that 
regard and, with respect, one can ignore those provisions for 
present purposes. Although they have been placed within 



sub-s (2) as a drafting exercise, it seems to me that they 
contain an entirely separate power to inquire into a special 
matter and to give special and particular relief if there is an 
irregularity of the nature specified. 

Once that is understood, one can construe the general 
power in sub-s (2) undistracted by sub-paragraphs (e) and 
(f), but in the knowledge that within the framework of the. 
Act and actually within s 66 itself there is power to set aside 
an election where there are irregularities "in connection 
with that election" as that phrase is construed by the High 
Court. And this power can be exercised whether the 
irregularity arises out of a breach of any rules or otherwise 
there is an irregularity. In my view, it is highly relevant to 
the proper construction of the general power, to understand 
that the power to declare the election void is limited in that 
way and there is nothing in the Act which would suggest that 
there should also be a power to declare an election void for 
an irregularity that fell outside the ambit of sub-paragraphs 
(e) and (f). Looked at without those two sub-paragraphs the 
ambit of the President's power to make orders relating to the 
observance or non-observance of rules is to be seen more 
in keeping with the particular powers given in sub- 
paragraphs (a), (b) and (c) with (ca) being the only 
consequential relief arising out of the relief given under (a), 
(b) or (c). Even if that were not the case there is difficulty 
in supporting a finding that the breach of those particular 
rules had or may have had any affect on this election. The 
ratio behind the decisions in Gray and Re Collins indicates 
the "substantial intrusion into the secrecy of the ballot" that 
would occur if what is called an "electioneering" irregular- 
ity could condition the setting aside of an election. 

In this case the starting point must be the ballot box which 
showed that the appellant polled slightly more than 61% of 
the votes count. No doubt it is possible that electioneering 
material may affect an election result. Whether in fact it does 
so will be a question of fact. The Federal Act calls for a 
finding that the irregularity must be such that "the result of 
the election may have been affected". When "irregularity" 
is narrowly defined the difficulties are apparent. (See in 
particular Re Ferguson; Re an Inquiry into election in 
AMIEU (WA Branch) (1986) 17 AR 208.) When the 
irregularity concerns a matter that affects a voter's decision 
making process the difficulties would be magnified. It is not 
necessary, however, to pursue this matter further. 

On the assumption, which it is unnecessary for me to 
debate, that the rules are valid rules and there are also 
implied rules and they have been breached by Harken, as 
found by the President, such breaches, being categorised as 
electioneering breaches will not condition a power to declare 
the election void. 

Grounds 2 and 2A are upheld. 

It is unnecessary for me to consider any of the other 
grounds of appeal. In my view, the President acted without 
power in declaring the election void. I would allow the 
appeal and quash the order and remit the matter to the 
President to make such orders as otherwise might be open. 

FRANKLYN J. 

I have had the advantage of reading in draft form the 
judgment of Rowland J. I agree with his reasons and have 
nothing to add. 

IPP J. 

I have had the advantage of reading, in draft form, the 
reasons for judgment of Rowland J. I agree with those 
reasons, and the orders proposed, and have nothing further 
to add. 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No 583 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER O. K. SALMON. 

15 July 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 15 th day of July 1992 and having heard Mr 
B Dartnall on behalf of the appellant, ex parte, it is this day, 
the 15th day of July 1992, ordered:—- 

(1) That the operation of the Industrial Relations 
Commission Regulations 1985 be and is hereby 
waived insofar as they require the appellant to 
serve any documents herein on the respondent. 

(2) That a copy of each document which the appellant 
would otherwise be required to serve upon the 
respondent herein be served by the Registrar or his 
delegate by forwarding a copy of such document 
to the Secretary of the respondent union. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 35 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

29 July 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal by the Western Australian 
Meat Commission, the proprietor of abattoirs at Robb Jetty, 
against the decision of the Commission, constituted by a 
single Commissioner, contained in an order made on 20 
December 1991, whereby the Commission varied the Meat 
Industry (Western Australian Meat Commission—Robb 
Jetty Division) Award 1977, No R 16 of 1976 (hereinafter 
referred to as "the award") (see pages 10-11 of the appeal 
book (hereinafter referred to as "AB")). 

The appeal is properly brought against the decision of the 
Commission at first instance by virtue of s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") and seeks "that paragraph (iii) of 
subclause (6) of clause 25 of the Meat Industry (Western 
Australian Meat Commission—Robb Jetty Division) Award 
1977 be deleted and in lieu thereof a paragraph be inserted 
which provides that with effect on and from 1 February 1992 
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Ram lambs shall be paid for at the ordinary rate and 20 per 
cent be set aside and in lieu of that order the Commission 
do substitute an order in the terms set out in the attached 
Schedule on the grounds set out in the attached schedule" 
(see page 1 (AB)). 

It is convenient to set out the grounds of appeal and orders 
sought in the grounds of appeal (see pages 2-5 (AB)) which 
are as follows:— 

"1. The Commission misconstrued the evidence of 
Messrs R.E. Smith. A.H. Smith and R.K. Abbott 
by finding that those witnesses had maintained 
that the then existing penalty payment was 
warranted. In fact: 

(a) Neither Mr R.K. Abbott nor Mr A.H. Smith 
gave evidence on whether the existing pen- 
alty of the ordinary rate and a half was 
justified; 

(b) Mr R.E. Smith (nor Mr R.K. Abbot (sic) or 
Mr A.H. Smith) gave no evidence on whether 
the existing payment for Ram lambs was 
proportionate to the extra degree of difficulty 
in processing Ram lambs; 

(c) These witnesses conceded that the reason 
Ram lambs were in their opinion more 
difficult to process than other lambs could be 
attributable to factors other than gender and 
also conceded that each of them had experi- 
ence in only a few of the several component 
tasks involved in processing lambs. 

2. The Commission erred in finding that whilst the 
majority of the evidence indicated that there was 
a somewhat greater degree of difficulty processing 
Ram lambs, the evidence was somewhat conflict- 
ing as to the extent of that difficulty ranging from 
8 per cent more difficult upwards to 24 per cent 
There was no evidence from any of the witnesses 
on the quantum of the greater degree of difficulty 
in processing Ram lambs other than from Mr E.G. 
Wybom whose evidence was that the greater 
degree of difficulty in processing Ram lambs was 
8 per cent Accordingly there was no conflicting 
evidence on the extent of the extra degree of 
difficulty. 

3. The Commission erred in holding that the extra 
degree of difficulty (in processing Ram lambs) fell 
within a range of 8 to 24 per cent. The only 
specific evidence on the quantum of the extra 
degree of difficulty in processing Ram lambs was 
given by Mr E.G. Wybom whose evidence was 
that the quantum of the extra degree of difficulty 
was 8 per cent. 

4. The Commission's decision that a penalty of 20 
per cent fairly represented the extra degree of 
difficulty in processing Ram lambs is against the 
weight of the evidence. Apart from Mr E.G. 
Wybom none of the other witnesses estimated the 
quantum of the extra degree of difficulty in 
processing Ram lambs. Having accepted Mr 
Wybom's evidence that an average of 8 per cent 
was a reasonable figure for the increased difficulty 
in pelting, (as the Commission did), an order in 
that amount (ordinary rate and 8 per cent) should 
have been made by the Commission. 

Order Sought in Lieu of the Commission's Decision 
Made on 20 December 1991. 

In lieu of the Commission's decision the Appellant 
seeks an order that: 

Paragraph (iii) of subclause (6) of clause 25 of 
the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 
be varied as follows: 
(iii) Ram lambs shall be paid for at the ordinary 

rate and 8 per cent. 
Both the appellant and the respondent are parties to the 

award. 

Background. 
There was an application at first instance brought by the 

applicant, the Western Australian Meat Commission, seek- 
ing "an amendment to the Meat Industry (WA Meat 
Commission—Robb Jetty) Award 1977, No 16 of 1976". 

In fact, the application sought an order varying the award, 
specifically clause 25.—Slaughtering of Sheep, Lambs or 
Goats—Additional Conditions of Employment, by deleting 
clause 25(6)(a)(iii). Clause 25(6)(a)(iii) provided "Ram 
lambs shall be paid for at ordinary rate and a half." 

The application was brought under s.40 of the Act which 
reads as follows:— 

"(1) Subject to subsections (2), (3) and (4) and to 
sections 29A and 38, the Commission may by 
order at any time vary an award. 

(2) An application to the Commission to vary an 
award may be made by any organization or 
association named as a party to the award or 
employer bound by the award. 

(3) Where an award or any provision thereof is 
limited as to its duration the Commission— 
(a) may, subject to such conditions as it consid- 

ers fit, reserve to any party to the award 
liberty to apply to vary the award or that 
provision, as the case may be; 

(b) shall not, within the specified term, vary the 
award or that provision, as the case may be 
unless and to the extent that 

(i) it is satisfied that, by reason of circum- 
stances which have arisen since the time 
at which the specified term was fixed, 
it would be inequitable and unjust not 
to do so; 

(ii) on an application made under paragraph 
(a), it is satisfied that it is fair and right 
so to do; or 

(iii) the parties to the award agree that the 
award or provision should be varied; 
and 

(c) may within the specified term cancel the 
award if the parties to the award agree that 
it be cancelled. 

(4) Section 39 applies, with such modifications as are 
necessary, to and in relation to an order made 
under this section." 

After the matter was heard and determined by the 
Commission at first instance, it made an order in the 
following terms, formal parts omitted:— 

"That the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 1st 
day of February, 1992." 

The precise terms of the variation ordered was as 
follows:— 

"1. Clause 25.—Slaughtering of Sheep, Lambs or 
Goats—Additional Conditions of Employment: 
Delete paragraph (iii) of subclause (6) of this 
clause and insert the following in lieu thereof: 
(iii) Ram lambs shall be paid for at ordinary rate 

and 20 per cent." 
The crux of the matter at first instance and on appeal is 

this. 
The applicant sought by its application to vary the award 

to remove the necessity to pay any penalty rate applicable 
to the slaughter of ram lambs from the award. 

Old clause 25(6)(a)(iii) provided that they be paid for at 
ordinary rate and a half. 

The variation ordered by the Commission at first instance 
was that they be paid for at ordinary rate and 20 percent. 

The respondent union is the union to whom slaughtermen 
and presumably other meat workers employed at Robb Jetty 
belong. 
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Cort C in Midland Junction Abattoir Board and Others v. 
AMIEU 53 WAIG 97 at 117 decided that such a penalty rate, 
that is ordinary rate and a half, should apply, and he did so 
in the following terms in the course of a lengthy decision 
which dealt with the award generally:— 

"Ram Lambs. 
The payment of double rate for ram lambs 35 lb. in 

weight and over—50 lb. in the interim awards—is 
refused. However, in view of the material before the 
Commission, an additional penalty is prescribed for all 
ram lambs and in equity rate and a half will be 
allowed." 

What the Commission appeared to do there was to 
preserve the existing payment of double rate for ram lambs 
over a certain weight, but, having regard to what was before 
the Commission, which does not appear to be referred to in 
its decision, prescribed a rate for all ram lambs (ie that 
would be ram lambs under 35 pounds the rate of one and 
a half not the double rate which applied to ram lambs of 
specified weight of 35 pounds and up to 50 pounds). 

The decision does not say that if over 50 pounds it would 
be paid for at the rate of rams or not. 

However, the penalty rate of one and a half for ram lambs 
has continued since that time. 

On a reading of the decision we cannot discern reasons 
other than those to which we have referred. 

It is clear that the appellant does not gain revenue from 
the penalty rate imposed for the slaughter of ram lambs, 
because a penalty rate is paid in total by the individual 
producers of those lambs. 

Clause 25(6) of the award requires some consideration. 
We reproduce it hereunder for convenience as it now is:— 

"(a) (i) Injured, maggotty, daggy, downer, objection- 
ably crippled, objectionably burry, objection- 
ably mulesed, objectionally wet or dirty 
sheep, lambs or goats, full wool sheep or 
lambs, sheep over 28 kgs chilled weight as 
shown on the scales, shall be paid for at 
ordinary rate and one half. A "Full wool 
sheep or lamb" shall mean one with wool 75 
millimetres or more in length measured 
between the shoulders. 

(ii) The employer shall be deemed to have 
complied with this paragraph on any day 
upon which he pays an amount to be divided 
equally amongst the whole of the team 
ascertained by multiplying one half of the 
ordinary rate in subclause (3)(a) of this clause 
by fifteen per cent of the kill on that day. 

(iii) Ram lambs shall be paid for at ordinary rate 
and 20 per cent 

(b) Sheep, lambs or goats that are condemned by the 
veterinary officer for being affected by tuberculo- 
sis, cancer, ulcer, tumour, gangrene, leptospiroris 
or brucellosis shall be paid for at double ordinary 
rate. 

(c) A ram or a genuine stag being an animal that has 
been castrated late or after maturity which fully 
exhibits ram characteristics, but not a wether that 
has been burdizzed, shall be paid for at double 
ordinary rate. 

(d) In all cases of extra rates the foreman to decide 
if the extra rate is justified. 

(e) The extra rates prescribed in this subclause shall 
not be cumulative. Where more than one of the 
conditions entitling a worker to extra rates exist 
on the same work, the employer shall be bound to 
pay only one rate, namely, the highest for the 
conditions so existing. 

(f) Any dispute arising from this subclause shall be 
referred to the Western Australian Industrial 
Commission for determination." 

That was as it was before it was altered on 20 December 
1991 by order of the Commission at first instance, except 
for the new provision, clause 25(6)(a)(iii), for ram lambs 

which prescribes a rate of ordinary rate and 20% instead of 
ordinary rate and a half. 

It will be noted that the subclause provides, to put it 
broadly, for extra rates of payment for processing sheep 
which have characteristics which make it a more difficult 
task for one reason or another so to do. For example, there 
are rates for injured or maggotty animals, sheep condemned 
for one disease or another, rams, genuine stags and full wool 
sheep. 

As we have said, ram lambs were to be paid for at the rate 
of ordinary rate and a half, and now, pursuant to the 
Commission's order, are to be paid for at ordinary rate and 
20 %. 

However, it is noteworthy that under clause 25(6)(c) the 
processing of a genuine stag is to be paid for at double 
ordinary rate, as is a ram. 

It is also noted, too, that the extra rates prescribed in 
clause 25(6) are not cumulative. Thus, where more than one 
of the conditions entitling a worker to extra rates exist on 
the same work, the employer is bound to pay only one rate, 
namely the highest for the conditions existing. Hence, for 
example, if one is processing an injured ram or a full wool 
ram one would be paid at double the ordinary rate since that 
is the highest rate applicable. That is the rate for a ram, it 
is not the rate for a full woolled animal or an injured animal. 

Further, on a plain reading of clause 25(6), even 
unsupported by clause 25(6)(e), the clauses are mutually 
exclusive. One, for example, could clearly not be paid at 
double rate for a ram lamb, because there is a specific 
provision for ram lambs at ordinary rate and 20 %. That 
situation would be differentiable from a situation where an 
animal was diseased, since the disease has nothing to do 
with the innate characteristic of the animal, such as whether 
it is a ram lamb, a ram, a stag, etc. In other words, some rates 
are payable under clause 25(6) for the characteristics of the 
animal as an animal, such as its being a ram or a ram lamb, 
and some for external matters such as full wool, disease, 
injury, etc. 

We do not therefore read the subclause as applying clause 
25(6)(c), the ram rate, to ram lambs. To do so, in our 
opinion, would make for a nonsense (we interpret the award 
as we are required by Norwest Beef Industries Ltd and 
Derby Meat Processing Co Ltd v. AMIEU 64 WAIG 2124 
per Brinsden J). 

The case before the Commission was based on broad 
assertions that the effort required by the slaughtering team 
to process a ram lamb did not warrant a special rate. 

Secondly, it was asserted that for reasons of marketing 
and production and incentive to producers the rate should 
be varied. 

There were issues relating to the Wage Fixing Principles 
raised which are not germane to the determination of this 
appeal, nor was it sought to raise them before us. 

There was evidence for the applicant from Mr Robert 
John Suiter of the State Department of Agriculture, an expert 
witness, Mr Lindsay George Wybom of the Meat Industry 
Research Institute of New Zealand, another expert witness, 
and Mr Arthur John Totten, the slaughtering superintendent 
at the Western Australian Meat Commission abattoirs at 
Robb Jetty. They were all called for the appellant (applicant 
at first instance). 

The other witnesses were three experienced slaughter- 
men, Mr Ronald Edwin Smith, Mr Ronald Keith Abbott and 
Mr Allan Harris Smith. 

Mr Robert John Suiter holds the degree of Bachelor of 
Science in Agriculture graduating in 1967. At the time of 
giving evidence he was employed as a research officer in the 
sheep and wool branch of the Department of Agriculture, 
specialising in sheep meat production and extension matters 
related to general sheep industiy. 

He had written papers and studied the meat industry in 
the Middle East, North Africa, South East Asia and China. 
In fact he had 23 years involvement in the meat industry. 

His evidence was that farmers have to make a series of 
decisions whether to breed for meat, whether to castrate ram 
lambs at four to six weeks, or at 12 weeks, or at all. This 



involved the assessing of the future market for ram lambs 
in the live sheep shipping industry in particular. 

Inevitably, he told the Commission at first instance that 
farmers make the decision to castrate because they do not 
wish to incur the penalty they receive on delivering ram 
lambs for slaughter. 

If a ram lamb penalty were removed it would encourage 
farmers to produce more ram lambs, there would be greater 
export opportunities, and, further, there would be more 
slaughtering with more stable employment, inter alia, and 
a greater span of slaughtering season. 

His evidence, too, was that the market demand since 1972 
had changed. It was now much more for leaner animals 
which suits ram lamb production. He was unable to say 
whether ram lambs were harder to process. 

Mr Lindsay George Wybom is employed in New Zealand. 
He is a registered engineering associate and is employed as 
an experimental officer working as a research engineer. The 
research institute for which he works is the Central Research 
Agency for the New Zealand Meat Industry. 

In 1985 he published a report for the New Zealand Lean 
Lamb Working Committee to examine slaughtering at an 
abattoir. What was measured was a slaughter procedure 
known as inverted dressing (see pages 34-35 of the transcript 
at first instance (hereinafter referred to as "TFI")). 

The procedure, according to Mr Wybom, involved 
clearing the animal from the shoulder region to the hind 
quarters, then hand skinning or "pelting" with wire cutting, 
punching and clearing the pelt to the lower back and a little 
bit of knife work on the legs. It is finished with a machine. 

The research was in part conducted by computer 
measuring the degree of energy used in pulling off the lamb 
skin. There were 300 lambs used to reach the final 
conclusions and 28% or 85 of the 304 were ram lambs (see 
page 41 of (TFI)). 

There were a number of conclusions which were drawn 
from this study which were conducted on one farm:— 

(1) The sex of the animal was a minor influence on 
the task, namely 8%. 

(2) The influence of weight was dominant, and, 
indeed, so marked that an 8% on average 
difference between rams and ewes paled into 
insignificance. 

In other words, the weight of the animal made for more 
difficulty in skinning or "pelting". Weight, therefore, was 
a greater factor than gender on skinning a carcass (see page 
38 (TFI)) and on measuring the degree of work involved. 

The inherent characteristic of sexual difference, he 
repeated, had minor influence on the degree of difficulty of 
pelting, and, indeed, described it as "of pretty marginal 
significance". 

Mr Wybom is, of course, an engineer, although he gave 
evidence that he is aware of what is going on the chains of 
meat plants. The project was industry funded. He described 
the sample which he took as statistically valid, even though 
it came from one farm (see page 42 (TFI)). 

He did concede that one might say "It's anybody's guess 
as to how these sheep compare with other farms throughout 
the region much less the whole country much less Western 
Australia". 

In fact Mr Wyborn did no studies in Western Australia 
of Western Australian sheep. Indeed, he gave no evidence 
that he had done studies of Western Australian sheep 
anywhere. 

Further, it is doubtful, on the evidence, that the system 
on which he conducted the test is sufficiently like that used 
at Robb Jetty. 

At page 9 of his report there is, he conceded, the 
observation that "Whether our sample was representative 
remains to be seen". 

As we understand his evidence (page 45 (TFI)), 24% more 
impulse, described as "virtually the work done", was 
required to pelt ram lambs as compared to ewe lambs or 
crypt-orchid lambs. 

The study clearly concentrates on skinning or "pelting". 
The lambs tested averaged six months of age. Mr Wybom 
described pelting as involving pulling a certain amount of 
skin off the sheep, that is off the lower quarters, and clearing 
it from the legs. 

There was evidence, too, from Mr Arthur John Totten 
who has been involved in slaughtering in this State since 
1965. He has also had experience in grading animals. 

He said in evidence that animals are classed as entire if 
an animal shows a secondary sexual characteristic (ie well 
developed shoulders and well developed sphincter muscles). 
It is then classified as a ram not a ram lamb. An entire is 
a lamb which has not been castrated. 

Once a ram lamb is classified as a ram the double rate 
applies. One would not know a ram lamb "unless it came 
down with its testicles on". 

There would be no difference in dressing a ram or a ewe 
lamb. 

However, at page 62 (TFI) he referred to entire lambs 
whose testicles have to be removed, but whose penises are 
left intact at the flanking part of the process. 

He described pelting as 75% easier now than it was (see 
page 65 (TFI)). 

In some instances, he said in cross-examination one 
would need just slightly more strength to perform the 
slaughtering task on a ram lamb. He did concede that it is 
not certain that ram lambs are easier to do than ewe lambs 
(see page 76 (TFI)). However, later on that same page, he 
said that "Most of them are much the same. I cannot say 
that every one is easier. There's different lines that go 
through". 

Mr Totten reinforced that view when he was led to some 
extent in re-examination (see page 78 (TFI)). 

Mr Ronald Edwin Smith, aged 61, had worked in the meat 
industry for 47 years as a slaughterman, the last 32 years at 
Robb Jetty. 

He was, of course, called at first instance for the 
respondent upon this appeal. 

The disability payment for ram lambs directly affected 
him because in lamb season 100 to 900 ram lambs a day are 
done. 

He described ram lambs as genuinely tougher than ewe 
lambs to dress because they are harder to pelt. Quite often 
it requires the assistance of another slaughterman. 

Things have not changed in last 20 years. Technology has 
not made the job easier he said. 

Indeed he said, further, that no ram lamb is easy. The 
numbers of ram lambs were smaller in 1972 compared to 
today. He could recognise a ram lamb as thick set with a 
very thick penis and big shoulders even without their 
testicles. It was new to him that animals of that type were 
graded under the Ausmeat Regulations as a ram. It was 
obviously, on the evidence, something of which he was 
unaware. 

Ripping down a ewe lamb would be no more difficult than 
ripping down a ram lamb he conceded. However, his 
evidence was that a ram lamb is an animal which is still a 
lamb, but which, because of development, exhibits the 
characteristics of a ram and can function as a ram. 

Mr Smith went on to say, making an important distinction 
between ram lambs and rams in cross-examination, that they 
had been processing 500 pure rams a day, and even 700 or 
900 per day. He said that ram lambs were tougher to dress 
than ewe lambs. 

Mr Ronald Keith Abbott who gave evidence for the 
respondent at first instance has worked for the majority of 
about 23 years as a slaughterman. Again about 23 years at 
Robb Jetty. 

He agreed that ram lambs were tougher than ewe lambs 
to process because they were a lot bigger and a lot dryer. 
Their dryness makes them more difficult to skin. He has 
quite often required assistance in the brisket section with 
ram lambs. The bigger a sheep, the harder he said. 

He also said, in evidence, that it is harder to "pelt" a ram 
lamb than a 28 kilogram sheep, because ram lambs are a lot 
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thicker and dryer. Normally they are larger, but they are also 
dryer and thicker (see page 136 (TF1)). His evidence, 
therefore, was that ram lambs are harder to do because most 
of them are bigger, but also because they are dryer and 
thicker. 

From his area he said one could tell the ram lambs 
because their testicles had been cut off by the flankers. 

There was also evidence from Mr Allan Harris Smith who 
worked as a slaughterman at Robb Jetty. 

He described the duties on a ram lamb as a little bit harder. 
He did not receive assistance, however, because one cannot 
"double up" on the legging table where he works. Ram 
lambs are harder to dress because of their toughness. He also 
said that this was so, too, because they were leaner. In his 
opinion nothing had changed in this regard in the last 20 
years. He also said that one always can tell when one has 
a ram lamb to deal with (see page 149 (TFI)). They are 
harder to skin also he said. 

We should also add that there was no evidence that any 
penalty is paid for ram lambs, other than the ram lamb 
penalty. That we thought was significant. 

The Commission at first instance concluded:— 
(1) That ram lambs were somewhat more difficult to 

process than other lambs. 
(2) That the extra difficulty falls within a range of 8% 

to 24%. 
(3) On Mr Wybom's evidence an average of 8% is a 

reasonable figure for increased difficulty of 
pelting. 

(4) There is no evidentiary support for a penalty of 
ordinary rate and a half to reflect the extra degree 
of difficulty of processing ram lambs. 

(5) From the foregoing, the Commission determined 
a penalty of 20% as fairly representing the extra 
degree of difficulty in processing ram lambs. 

Conclusions. 
The onus lay upon the applicant to establish, on the 

balance of probabilities, those facts upon it which it was 
asserting that the Commission should exercise its discretion 
to vary the award. 

The duty of the Commission at first instance was to deal 
with the application according to s.26(l)(a) of the Act. 

Further, Mr Murfett, who appeared for the appellant, 
conceded that the onus lay upon the applicant at first 
instance as we have described it. 

This was a discretionary decision which was appealed 
against. It is not, therefore, for the Full Bench to substitute 
its own decision, but to determine whether there was an error 
in the exercise of the discretion of that type described in 
Norbis v. Norbis 65 ALR 12, RRIA v. AWU 67 WAIG 320 
(the Acosta Case), AMWSU v. RRIA 69 WAIG 985 (Stott's 
Case) and a host of other cases. 

Further, the Commission at first instance observed the 
witnesses, and, insofar as its decision might be seen as being 
derived from that advantage, we would not interfere unless 
it had been demonstrated to have misused that advantage 
(see Jones v. Hyde 85 ALR 23, Arpad Security Agency v. 
FMWU 69 WAIG 2662 and the cases cited therein). 

Of course, the Full Bench can make its own inferences 
from any primary facts which were found (see Warren v. 
Coombes and Another 53 ALJR 293). 

We would deal with the submissions to us this way. The 
Commission at first instance found (see page 18 (AB)) that 
the "majority" of the evidence indicated that there was a 
somewhat greater degree of difficulty in processing ram 
lambs. That was crucial to its other findings herein. It was 
implicit in that, that it accepted the evidence of the 
respondent's witnesses where there were different views of 
hardness and difficulty. 

The appellant's case was based on Mr Suiter's evidence 
which did not go to that point. It went to the likely benefit 
to producers and the industry if the "penalty" for ram lambs 
were removed. The weight which could be attached to that 

evidence, even if it were accepted, in the face of Mr Ronald 
Edwin Smith's unchallenged evidence that the number of 
ram lambs being slaughtered since 1972 has increased, is, 
we think, not certain. 

In addition, one would require, we would think, more 
particular evidence to offset the weight of the conclusion 
reached by the Commission at first instance that there was 
greater difficulty in processing ram lambs and inferentially 
that that had not altered since the variation was made. 
Implicit in that, of course, is the necessity for the onus of 
proof of facts supporting the application to vary being 
discharged by the applicant at first instance. 

Mr Murfett submitted that on this occasion, presumably 
in contrast to the past, there was objective not subjective 
evidence supporting his client's case. There was, apart from 
Mr Suiter's evidence which we have already considered in 
relation to the question of actual difficulty. There was Mr 
Wybom's evidence. That evidence could be characterised 
thus. It consisted of a survey of the amount of evidence done 
in "pelting" lambs of six months average age in New 
Zealand. The sample was said to be valid, but it came from 
one farm and involved only 28% ram lambs out of 304 
lambs, a total of 85 lambs. The test took place in New 
Zealand, and even Mr Wyborn conceded, as we have 
illustrated above, from his evidence, that its widespread 
applicability could be doubted. No such study was done in 
this State, or, if it were done, it was not produced in 
evidence. Indeed, Mr Wyborn gave no evidence of having 
observed how the chain operated at Robb Jetty and any 
comparative conclusion which he might have drawn from 
such an observation. 

Further, even if pelting was the same process in this State 
as in New Zealand, which we doubt, on the evidence, these 
difficulties obtained. 

Further, the unchallenged evidence of the slaughtermen 
called demonstrates that of the process from stunning, 
killing to final process includes a significant number of 
component processes of which pelting quite clearly is one 
small component. 

There was description of general difficulty with ram 
lambs not only in relation to skinning, but in relation to other 
aspects of the process. Their leanness, dryness and size is 
seen as some sort of difficulty. 

Thus, in our opinion, even if Mr Wybom's opinion were 
accepted in toto, it would lead to a conclusion that pelting 
on ram lambs is no different because of the difference in 
gender. It would, however, fall in part on the evidence of 
the slaughtermen that ram lambs were generally larger than 
ewe lambs in any event and leaner and dryer than one infers 
wethers or ewes. 

We are of opinion, too, that the Commission at first 
instance was entitled to the view that Mr Ibtten's evidence, 
as we have outlined it above, had no more force than that 
of the three slaughtermen. In one respect, his evidence is 
somewhat flawed. He made much of the fact that there was 
no such category of animal as that of ram lamb. Once a lamb 
was entire, it was treated as a ram and that penalty applied, 
he said. 

However, it is noteworthy that Mr Wybom's report which 
identified ram lambs as a subject for study distinct from 
rams was palpably based on a different premiss. That 
distinction was an integral part of the appellant's case, at 
first instance, because it was the focal point of Mr Wybom's 
study. 

In addition, Mr Totten himself began to refer to ram 
lambs, in evidence, as if they were a separate category. 

More cogently, the three slaughtermen witnesses clearly 
were able to differentiate between mature rams and ram 
lambs. 

In the case of Mr Ronald Edwin Smith in cross- 
examination, he was asked how many mature rams were 
processed per day and was able to answer in terms of 
numbers of that precise categoiy of animal slaughtered per 
day. However, all of the witnesses were able to differentiate 
between rams and ram lambs and did. 
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Some attention was paid to the absence of such a category 
in the "Ausmeat Regulations". However, in reality, such a 
category still exists as a fact on all of the evidence. 

In addition, if one considers the evidence of the three 
slaughtermen in full from the transcript, the whole of which 
we have considered, then the evidence is quite clear that 
difficulties have not changed in the last 20 years, at least for 
the better, and that ram lambs are harder to process than ewe 
lambs, ewes and wethers, because they are thicker and dryer 
and greater effort is required in pelting, in stunning and 
processing them. 

Having regard to all of the evidence which we have 
outlined above, one could not find on the balance of 
probabilities that it had been established otherwise. That 
means that the case to vary the award by deleting the 
provision in clause 25(6)(a)(iii) was rightly held not to be 
made out 

As to conclusions, (a), (b), (c), (d) and (e) on page 18 
(AB), insofar as they deal with questions of quantification, 
that is not the point of this appeal and we do not make any 
finding. 

However, we conclude that there was no error in the 
exercise of discretion on the principles set out above for 
those reasons. 

The grounds of appeal are not made out. 
We would add, too, that we indicated, upon the hearing 

of this appeal, that we would reserve our decision until an 
appeal by the respondent herein on other grounds was heard 
and determined, provided that this occurred within a 
reasonable time. The matter has not so far been listed and 
a more than reasonable time has expired. It is time now for 
the appellant have its answer on this appeal. 

The appeal will be dismissed. 
Order accordingly. 

Appearances: Mr N.J. Murfett (of Counsel) on behalf of 
the appellant. 

Ms PJ. Giles (of Counsel) and with her Mr T. Kucera on 
behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 35 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

29 July 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of May 1992 and having heard Mr 
N J Murfett (of Counsel) on behalf of the appellant and Ms 
P J Giles (of Counsel) and with her Mr T Kucera on behalf 
of the respondent, and the Full Bench having reserved its 
decision on the matter and reasons for decision being 
delivered on the 29th day of July 1992 wherein it was found 
that the appeal should be dismissed, it is this day, the 29th 
day of July 1992, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 
Department of Conservation and Land Management. 

No. 6 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER G. L. FIELDING. 

29 July 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal by The Federated 
Miscellaneous Workers' Union of Australia, WA Branch 
(hereinafter referred to as "the FMWU") against the 
decision of the Commission, constituted by a single 
Commissioner, in application No CR 951 of 1990. The 
appeal is properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The decision consists of a declaration and order made on 
13 December 1991 and reads, formal parts omitted, as 
follows (see page 8 of the appeal book (hereinafter referred 
to as "AB")):— 

"Declaration 
That the performance of Mr Wayne Taylor, Ranger in 

Charge, Garden Island has not been at the level that could 
be fairly expected of him by the Department of Conservation 
and Land Management. 

Order. 
That subject to all normal procedures applying to the 

transfer of persons employed as Rangers in Charge, the 
Department of Conservation shall transfer Mr Wayne Taylor 
from Garden Island to another location without reduction in 
classification or income through depriving him of the "no 

fixed hours" allowance." 
The grounds of appeal herein are as follows (see page 2 

(AB)):— 
"1. The learned Commissioner erred in finding, at 

page (5) of his Reasons for Decision, that the 
Respondent could fairly expect an 'above average 
performance' from Mr Taylor in his position as a 
Ranger in Charge at Garden Island. 

2. The learned Commissioner erred in finding, at 
page (8) of his Reasons for Decision, that Mr 
Taylor '.... was not altogether a loyal employee'. 

3. The learned Commissioner failed to give suffi- 
cient weight to Captain Cook's evidence that Mr 
Taylor's performance was satisfactory. 

4. The learned Commissioner should have found that 
Mr Taylor's performance as Ranger in Charge at 
Garden Island was at a level which should have 
satisfied the respondent. 

5. The learned Commissioner should have found that 
the Respondent's intention to transfer Mr Taylor 
from Garden Island was, in the circumstances, 
unjustified and inequitable." 

The following orders are sought from the Full Bench upon 
appeal (see page 3 (AB)):— 

"1. In the first instance a quashing of the Order and 
Declaration No. CR951 of 1990 issued by Com- 
missioner O.K. Salmon on the thirteenth day of 
December, 1991. 

2. Further, that the Full Bench Order that the 
Respondent withdraw the decision to transfer 
Ranger Wayne Taylor as advised by Mr Shea in 
correspondence dated 23rd November, 1990." 
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Background. 
The particulars to the application herein (page 5 (AB)) 

and the memorandum of matters for hearing and determina- 
tion (pages 6-7 (AB)) reveal the background, in part, to this 
matter. 

Mr Wayne Robert Taylor, Ranger in Charge, Garden 
Island, and a member of the FMWU, was to be transferred 
from his secondment as Ranger in Charge, Garden Island, 
to Yanchep National Park because of alleged unsatisfactory 
performance. The transfer to Yanchep National Park was 
scheduled for 13 December 1990. It is fair to say that the 
matter had something of a history before that, and that the 
FMWU had been involved in discussions with officers of 
CALM concerning Mr Taylor's future. 

The application herein was made on 4 December 1990. 
It was asserted that no further progress could be made in 
terms of the Disputes Procedure contained in the award, and 
the assistance of the Commission was sought. 

The memorandum of matters for hearing and determina- 
tion (in its schedule) (page 7 (AB)) reads as follows:— 

"1. Whether the performance of Wayne Taylor on 
secondment as Ranger in Charge, Garden Island 
is satisfactory or not. 

2. Whether the. Department of Conservation and 
Land Management is entitled to transfer Wayne 
Taylor to another position for supervision pur- 
poses." 

The Department of Conservation and Land Management 
(hereinafter referred to as "CALM") is responsible for 
National Parks in Western Australia, their administration 
and care. 

National Parks were previously vested in the National 
Parks Authority of which Mr Taylor was an employee 
Ranger, and subsequently he was employed by CALM. A 
few years ago they were placed under the administration of 
CALM. 

In all, Mr Taylor has been a National Park Ranger for 
about 13 or 14 years. He is qualified as a motor mechanic 
and has also been involved in the diesel mechanical trade 
specialising in heavy equipment. He has no experience in 
administration duties or in interpreting plans. He holds an 
unrestricted private pilot's license which he obtained in the 
early 1980's on his own initiative. His wife is currently a 
cashier with the Fremantle Council. He lives at Rocking- 
ham, has settled in there, and neither he nor his family 
wished to move on the evidence. 

As a matter of history, Mr Taylor worked as a Ranger over 
the years at John Forrest National Park, Walyunga, Yanchep 
and Nambung. He was a Ranger in Charge at Walyunga, at 
Nambung (at Cervantes), but was transferred from Nambung 
to Stirling Rangers for reasons which he does not know of. 
He and his family were not happy at Stirling Ranges and he 
applied for a transfer (see exhibit All, pages 894-895 (AB), 
and pages 525-527 (AB)). After a while he was offered the 
position at Garden Island by way of transfer. The position 
was not advertised as is usual (see notice of secondment 
(exhibit C5, page 683 (AB) of 9 October 1985). 

Exhibit C4 (page 682 (AB)) is a letter from the Personnel 
Officer to Mr W. Taylor. Ranger in Charge, Stirling Range 
National Park. That advises:— 

(1) That he was being seconded to Garden Island for 
three years. 

(2) That this was not a permanent appointment and 
that he might be shifted to another National Park 
at the convenience of the Department of Conser- 
vation and Land Management on the conclusion, 
or prior to, the conclusion of the above term. 

The letter also observed that it was noted with some 
concern that the Regional Manager, South Coast Region, 
was disappointed with Mr Taylor's performance as Ranger 
in Charge of Stirling Range National Park. The Personnel 
Officer assumed that this was partly due to family 
unhappiness resulting from the transfer from Cervantes to 
the Stirling Range and looked forward to an improved 
attitude and performance following the appointment to the 

position at Garden Island. Mr Taylor said, in evidence, that 
he was not aware of that at the time. 

From 1985 to 1988 things went smoothly, according to 
Mr Taylor's evidence, but after that things did not. 

Before moving to those matters there are some other 
features which require consideration. 

As to the strict terms, as we understand the evidence, this 
was not a transfer but a secondment to Garden Island. That 
is because the Ranger at Garden Island reports to the Officer 
in Charge who is a Captain (RAN) at the naval base HMAS 
Stirling situate at Garden Island. 

However, exhibit C5 (page 683 (AB)), a letter from the 
Administration Officer, National Parks, to Mr Taylor, refers 
to his "secondment transfer" to Garden Island which was 
to take place on 15 November 1985 or thereabouts. 

Exhibit C6 (page 684 (AB)) reveals that the Ranger in 
Charge, Garden Island (Mr Taylor), is:— 

"Responsible and reports to the Commanding 
Officer, HMAS Stirling (Department of Defence, 
Navy) for all approved works. 

Responsible to the Manager, Metropolitan Region, 
Department of Conservation and Land Management 
(CALM) for all works:— 

• delegated to CALM by the Statement of 
Arrangements between the Commonwealth and 
the State of Western Australia (1980); and 

• delegated by the Commanding Officer, HMAS 
Stirling. Reports to the Operations Manager, 
Metropolitan Region. CALM." 

Environmentally, Garden Island has been supervised by 
the Garden Island Environmental Advisory Committee (see 
page 476 (AB)) which contains representatives of the Navy 
and of CALM on behalf of the State. The administration of 
the island environmentally etc arises because of an 
agreement between the State and the Commonwealth (see 
exhibit C35, pages 796-80 (AB), and the evidence of 
Captain James Reginald Cook, Commanding Officer of 
HMAS Stirling, at pages 475 et seq (AB)). The Ranger, 
therefore, has duties in relation to the Navy's interests and 
the State's interests, although he is a State (and indeed 
CALM) employed officer. 

There are one or two other matters which should be 
mentioned at this stage.The policy on the transfers of 
National Park Rangers was promulgated by CALM on 6 
October 1986, and that, formal parts omitted, reads as 
follows (see exhibit Cl, page 670 (AB)):— 

"LA tenure of five years in one National Park would 
normally be expected. 

2. After four years in one location a Ranger will be 
approached about his next posting. 

3. It may occasionally be necessary to transfer 
Rangers to a particular vacancy but normally 
where a vacancy occurs or is foreshadowed it will 
be advertised. 

4. There may be circumstances whereby a five year 
term is less, eg. for promotion (under the current 
situation), personal reasons, or to meet Depart- 
mental requirements. 

5. A Ranger seeking transfer for personal reasons 
must apply in writing to the Manager, Personnel 
Branch. 

6. Personal requirements, especially for health rea- 
sons, education of children, approved Ranger 
training, will be given high consideration; but it 
may not always be possible to meet these 
requirements immediately. The requirements will 
also need to be assessed in relation to similar 
requirements of other Rangers, and length of 
service in remote areas." 

It is fair to say by way of background, too, (see exhibit 
C2, pages 671 -680 (AB)), that there was some difficulty 
which arose, at least in the minds of Park Ranger staff, when 
CALM was formed. 

Another important matter is the participation of various 
officers of CALM in this matter. A number of officers. 
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including senior officers of CALM, gave evidence. The 
Metropolitan Region of CALM, which has responsibility for 
Garden Island on behalf of CALM, plays a part in this 
matter, and its organisation appears at page 734 (AB). 

Officers who gave evidence in this matter, apart from Mr 
Taylor, were the Regional Manager, Mr David Andrew 
Haswell, the Operations Manager, Mr Leon Clark Griffiths, 
Mr Ian James Maher, Acting Senior Ranger at the time who 
supervised Mr Taylor from time to time, Mr Graham 
Rowland, a Reserves Officer with CALM from about 1988 
onwards and in charge of environmental and fire protection 
work within the region supplying technical advice, oversee- 
ing projects, etc, Mr Rodney Martyn, a Reserves Officer 
with CALM from about 1989 onwards, and Mr Colin 
Stanley John Griffiths, a Reserve Management Assistant. 

In addition, there was evidence from Mr Christopher 
David Haynes, Director of National Parks (a statutory 
position), and also Director of Parks, Planning and Recrea- 
tion in the Department (that position is part of CALM's 
Corporate Executive). 

Further, there was evidence from Mr Roger John 
Underwood, the General Manager of CALM, number two 
in the CALM hierachy to the Executive Director Dr Syd 
Shea. Mr Underwood, too, is a member of the Department's 
Corporate Executive. Part of his duties involve working in 
conjunction with the Director of Operations to decide 
location, transfers and to deal with disciplinary issues as 
they arise. Indeed, he has the final decision on most matters 
which he generally makes in the form of a recommendation 
to the Executive Director. 

In relation to Ranger issues, Mr Haynes is always 
included in the decision making process on those issues. 

There was evidence given for Mr Taylor by Mr Ian James 
Maher, Mr Rory Michael Neal, a National Park Ranger since 
1979, and President of the appellant union, as well as Mr 
Roy Walter Harris, a Ranger since 1974 and the Vice- 
President of the Rangers Association within the appellant 
union. 

There was also evidence for the appellant from Captain 
James Reginald Cook (RN). Commanding Officer, HMAS 
Stirling, to whom Mr Taylor had reported, who spoke 
approvingly of Mr Taylor's performance in the discharge of 
his duties. Indeed, he set this out in correspondence (see 
page 752 (AB)). 

It is fair to say that Mr Taylor denied that his performance 
was unsatisfactory and opposed the decision to transfer him. 

There is also evidence since 1988 of meetings directed to 
CALM's dissatisfaction with Mr Taylor's performance 
involving various officers of CALM. 

Some difficulty arose because Mr Taylor advised that he 
did not receive a number of the letters or directions which 
he said that he received. He also had a complaint that some 
matters placed on his file had not been drawn to his attention 
and that these were detrimental to him. 

In addition, it was put squarely as part of Mr Taylor's case 
that there was a conspiracy to "get him", and there was 
evidence from Mr Colin Stanley John Griffiths, at least this 
was the gossip around head office. He did not elaborate on 
that however. 

A great deal of what occurred in this matter was not only 
the subject of oral evidence, but is set out in memoranda, 
documents and letters which appear in evidence in this 
matter— 

(1) A memorandum from Mr Underwood to Mr 
Haswell dated 11 November 1988 (exhibit C7, 
page 685 (AB)) says that he has heard that Mr 
Taylor continues to perform unsatisfactorily and 
asks Mr Haswell to carry out a "searching 
performance appraisal on Taylor in which his 
difficulties are made abundantly clear and proper 
goals are set for the next six months". It also 
directs Mr Haswell to inform Mr Taylor that 
unless he performs in a way which is satisfactory 
to CALM, "we will not be happy to continue 
employing him". 

Mr Underwood also indicated that he would 
visit Garden Island and "have a really good look 
at the set-up and at the sort of work Taylor is 
doing". 

(2) There were discussions on 19 December 1988 
involving Mr Haswell, Mr Leon Clark Griffiths, 
Mr Maher and Mr Taylor. 

A letter dated 29 December 1988 (exhibit C8, 
pages 686-688 (AB)) from Mr Haswell to Mr 
Taylor confirms this and sets out seven specific 
concerns with the work including:— 

(a) Failure to regularly communicate with the 
Metropolitan Region. 

(b) Slow in the completion of assigned tasks. 
(c) Insufficient involvement with physical work. 
(d) Too much time spent on public access 

management. 
(e) Failure to follow all the administrative 

requirements of CALM and the Region, 
including banking barbecue moneys, atten- 
dance journals, vehicle running logs. 

(f) Insufficient CALM identity for the Ranger 
service on Garden Island (eg no logos on 
vehicle). 

(g) A general lack of initiative and resourceful- 
ness. 

(h) It requires that the level of initiative and 
resourcefulness must be improved, inter alia. 
It says that in particular a direct Regional 
contract from (hen on would be Supervising 
Ranger Jim Maher, that Mr Griffiths would 
establish fortnightly meetings with him con- 
cerning his work, and, further, that over the 
next six months Mr Taylor would be required 
to show substantial improvements in his 
work. 

(i) Mr Haswell suggested that the letter should 
also refer to the Regional requirements of the 
Ranger at Garden Island and indicated that 
Mr Taylor's further occupancy of the posi- 
tion would continue for up to five years, 
providing that these were met. 

We should add that it was the evidence of Mr 
Griffiths that Mr Taylor was given to showing 
improvement briefly, but not to sustaining im- 
provement in his work. 

(3) Mr Taylor's secondment to Garden Island was 
renewed to 30 June 1989 on 1 February 1989 
following these discussions. 

(4) Mr Underwood wrote to Mr Haswell on 23 
February 1989 (page 691 (AB)) advising that the 
transfer policy was for a normal tenure of five 
years at one location, and advised that Mr Taylor 
was to continue at Garden Island until his 
performance had been reviewed on 20 June 1989. 

(5) Exhibit CIO (pages 692-693 (AB)) is a letter from 
Mr Haswell to the General Manager containing a 
letter of 29 December 1989 to Mr Taylor. Mr 
Haswell interviewed Mr Taylor, according to the 
letter, on 30 June 1989 with Mr Leon Griffiths and 
Mr Jim Maher and it was reported that Mr Taylor 
was undertaking all reporting, works program- 
ming and administrative requirements of the 
position and the Region, and "that his attitude and 
support for CALM have noticeably improved". 

Mr Haswell had noticed, according to such 
letter, a more positive approach to CALM and the 
achievement of important conservation program- 
mes on Garden Island. He noted that in the past 
"Mr Taylor's inadequate performance had been 
partly due to poor supervision and an absence of 
Regional back-up". 
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Mr Haswell did make two points to Mr 
Taylor:— 

(a) That the Department does not automatically 
transfer Rangers after five years, except for 
reasons of training, supervision or for special 
skills needs. 

(b) That CALM was looking for a long term and 
sustained improvement in Mr Taylor's work 
performance and attitude/to avoid any further 
disciplinary action. 

He recommended that Mr Taylor continue in 
his present position of Ranger for the full term of 
five years after which the requirements of the 
position be reviewed. 

(6) Exhibit C11 (pages 694-699 (AB)) is the Perform- 
ance Appraisal and Personal Development Plan 
Report. It was prepared by Mr Griffiths and Mr 
Maher together, according to their evidence. 

The appraisal (pages 696-697 (AB)) attracted 
the observation that Mr Taylor's performance 
required improvement in five areas. His perform- 
ance was satisfactory in seven areas. It was noted 
that there was more detail required for reports. It 
was noted that Mr Taylor needed to improve 
relationships with CALM staff and develop a 
more positive approach. He had good rapport with 
Navy personnel/visitors inter alia. 

Mr Taylor's own comments (pages 698-699 
(AB)) included comments that Murdoch House 
CALM staff do not have their act together and 
once this is done a closer more efficient working 
relationship between the Garden Island Ranger 
and CALM staff will be achieved (to paraphrase). 

Mr Taylor also observes in the report that 
"Under the present CALM structure I cannot see 
any future for National Park Rangers". 

(7) Mr Haswell wrote to the General Manager on 3 
July 1990 in relation to this appraisal (see pages 
700-702 (AB)). Inter alia, the letter observed that 
Mr Taylor was not suited to the particular 
requirements of the position on Garden Island. He 
summed up the appraisal to which we have just 
referred and recommended that "you seriously 
consider his transfer to another Park and the 
appointment of a more supportive Ranger". 

(8) There is a letter from Mr Haswell to Mr Taylor 
dated 3 May 1989 (see pages 707-708 (AB)). 
Directions were given as to noxious weed control 
arrangements in relation to initial Arum Lily, 
follow-up castor oil spraying and primary and 
follow-up control of all other weeds to be 
undertaken by the Ranger. The letter ended:— 

"Would you please now prepare a two year 
noxious weed control programme for the Ranger, 
Garden Island by 30 June 1989. If you have any 
objections to undertaking all or part of this work 
you advise me IN WRITING by Friday, 19 May 
1989." 

(9) Mr Haswell wrote to Mr Taylor on 9 August 1990 
(see pages 709-711 (AB)) where he made further 
complaints concerning the following:— 

(a) Slowness in the completion of tasks assigned 
to him by the region and insufficient involve- 
ment in the physical requirements of the 
work. 

(b) Poor levels of organising and initiative 
towards the work. 

(c) Failure to follow CALM's administrative 
requirements. 

In addition, Mr Haswell advised that Mr 
Taylor:— 

(a) Had failed to prepare a two year noxious 
week control programme in reply to a letter 
of 3 May 1989. 

(b) Had not called for public tenders for casual 
noxious weed control after 30 June 1990 as 
directed. 

(c) Had authorised spraying by Bay Weed and 
Pests without Mr Haswell's knowledge. 

(d) Was given written instructions by the Opera- 
tions Manager to prepare a prescription for 
the fencing of grazing plots for flora research, 
but did not comply with it on the basis that 
he did not have time, and the consultant 
involved showed the Reserve Management 
Assistants what to do himself. 

(e) Was asked to monitor the construction of the 
contract vault toilets, including taking photo- 
graphs of various stages. No photographs 
were provided and there were a number of 
specific problems with construction which 
could have been avoided had he been more 
alert. 

(f) Was instructed by Mr G. Rowland on behalf 
of the Operations Manager to provide weekly 
reports on the activities of the Arum Lily 
contractor, and to check progress independ- 
ently on a daily basis so as to enable a 
separate CALM comparison of the areas 
declared for payment by the contractor, but 
did not do so and reported four weeks later, 
having been seen determining spraying areas 
with the contractor at his office on at least 
one occasion. 

(h) Failed to assist the Agricultural Protection 
Board with 1080 baiting programmes on 
Garden Island resulting in an extra account 
of $480. 

(i) Failed to notify the Operations Manager of 
the absence of collectable seed from Garden 
Island the day before volunteers were as- 
signed to undertake the task which caused 
embarrassment for the staff with the volun- 
teers despite an earlier assurance at the 
beginning of the week that "seed supplies 
were OK". 

(10) Exhibit C14 (pages 712-713 (AB)) is a letter of 3 
May 1989 requiring Mr Taylor to have contractors 
spray Arum Lily and follow-up with maintenance 
spraying, follow-up castor oil spraying, and 
arrange primary and follow-up control of all other 
weeds. 

In addition, he was to prepare a two year 
noxious weed control programme for the Ranger, 
Garden Island, by 30 June 1989. 

(11) This followed meetings with the FMWU, includ- 
ing one on 11 September 1990, a report of which 
was made to the Acting General Manager by Mr 
Haswell by exhibit C16 dated 23 September 1990, 
which referred to Mr Taylor's letter of explanation 
which was attached thereto in copy form dated 13 
August 1990. That dealt with Mr Taylor's 
explanations which were as follows (see pages 
728-730 (AB)):— 

(a) Noxious Weed Control Programme. A pro- 
gramme was prepared and forwarded which 
was received on 1 March 1990 containing 
labour and cost estimates plus a map. 

(b) Fencing and Grazing Plots. The correspon- 
dence of 12 July 1990 was handed to Mr 
Taylor on 20 July 1990, eight days after the 
work had been completed, and arrangements 
were made by telephone with Mr G. Rowland 
on 10 July 1990 after unsuccessful attempts 
to contact R. Martin to have the equipment 
available to carry out the above task. 

(c) Toilet Blocks. Daily contact was made with 
Mrs Branchine of Golden Mile Nominees 
and photographs were taken as work pro- 
gressed and would be available when film 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

was finished and processed. No request was 
ever made by the Operations Manager to 
collect and transplant wildlings for the 
landscaping around the toilet. 

(d) Arum Lily. He advised that weekly reports 
on the activities of the Arum Lily contractor 
have been handed to the Operations Man- 
ager, progress checks have been carried out 
and these were noted on the weekly reports. 
However, the delay in furnishing the weekly 
reports amongst other things was due mainly 
to an ongoing health problem. Since the 
commencement of Arum Lily spraying he 
had liaised closely with the contractor both 
in the field and at his office. 

(e) Agricultural Protection Board. It was agreed 
by Mr Taylor that there were ongoing 
problems with the local representative, J. 
Hocking, not with the Board. However, Mr 
Taylor asserted that he was willing to assist 
the Agricultural Board whenever possible 
with their projects on the Island, but did not 
consider J. Hocking's work practices safe. In 
addition, the placement of 1080 warning 
signs was work carried out by J. Hocking 
without his knowledge. 

(f) Seed Collection. One week prior to the 
arrival of the volunteer seed collectors, the 
Operations Manager and the Reserves Offi- 
cer were notified the seed for the foredunes 
was scarce and talk was made of obtaining 
the seed from Pt Peron or Penguin Island, 
with the remainder to be collected on Garden 
Island using a map detailing locations of 
available seed. 

(12) Mr Haswell's responses were as follows:— 
(a) Two Year Noxious Weed Control Pro- 

gramme. The one and a half page letter and 
map (pages 731-733 (AB)) was received nine 
months after the deadline completion date 
and was a very inadequate attempt at prepar- 
ing the documents. He details that further. 

(b) Public Tender for Noxious Weed Spraying. 
He. found it difficult to accept that the only 
written instruction Mr Taylor received on the 
tender preparation request was from Opera- 
tions Manager Griffiths on 6 July 1990. 
There was a written request of 16 January 
1990 on a Metropolitan Region file, and a 
letter was forwarded by fax to HMAS 
Stirling to the Captain's office, the usual 
location for Garden Island Ranger correspon- 
dence from CALM. He also doubted other 
allegations by Mr Taylor. 

(c) Research Grazing Plots. Instruction for the 
erection of the grazing plot fencing was 
provided verbally by Operations Manager 
Griffiths on 29 June 1990 and then in writing 
on 6 July 1990 and on 12 July 1990. This two 
weeks notice was sufficient lead-time to plan 
and prescribe the relatively simple task. He 
then set out problems which arose as a result, 
and that, in fact, Mr Taylor had not executed 
a legitimate request from the Operations 
Manager. 

(d) Contract Vault Toilet Construction. This 
project was unnecessarily protracted due to 
problems with the contractor and the failure 
by Mr Taylor to provide proper supervision 
of the work and feedback to Mr Martyn who 
was in charge of all technical aspects. 

(e) Arum Lily Spraying. Mr Taylor did not 
properly compile and furnish information on 
Arum Lily spraying on both a time and 
location basis, and this resulted in logistical 
problems regarding chemical supplies, inade- 
quate monitoring of contractor production 

rates and work methods and imprecise 
knowledge of the exact areas of chemical 
application. 

The level of the supervision of the work 
was below the minimum required and agreed 
to with the Reserves Officer Rowland. 

(f) Agricultural Protection Board 10SO Baiting. 
The erection of signs is something which Mr 
Haswell would have expected the Ranger in 
Charge to do. 

(g) Seed Collection. Mr Haswell again reiterates 
his complaint and the effect of Mr Taylor's 
alleged omission. 

(h) In the end, Mr Haswell's recommendations 
were that CALM disallow the demand by the 
FMWU to immediately drop all performance 
concern matters relating to Mr Taylor and to 
only permit further appraisals of him by 
CALM Rangers in lieu of CALM Managers. 

(i) He recommended that Mr Taylor be termi- 
nated from his position of Ranger in Charge 
for unsatisfactory performance, but be of- 
fered another contract as a base grade Ranger 
on rostered or fixed hours in a park where he 
can be closely supervised. 

(j) He also recommended that Mr Taylor should 
be warned that any further incidents of 
unsatisfactory performance would result in 
termination of that contract and that Ranger 
in Charge, Mr W. Taylor, never again be 
permitted to operate independently within a 
CALM Park estate. 

(13) It is noteworthy that the Ranger duties set out at 
page 735 (AB) include carrying out pest control 
programmes, weed eradication and control of feral 
cats being high priorities. 

(14) On 7 September 1990, Captain J R Cook wrote 
saying that he was more than satisfied with the 
way Mr Taylor performed his duties (see page 752 
(AB)). He enclosed copies of letters appreciating 
the way in which Mr Taylor had carried out his 
duties. 

(15) At the request of the FMWU a meeting was held 
on 16 November 1990 at 9.35 am at the CALM 
offices in Crawley (see exhibit C20, pages 760 et 
seq (AB)). 

Present were Mr Chris Haynes, Director Parks, 
Recreation and Planning. Mr Wayne Taylor. Mr 
David Armstrong, an Organiser of the FMWU, Mr 
Rory Neal of the FMWU and Mr David Hampton 
of CALM (taking notes). This involved Mr Taylor 
offering explanations concerning the concerns 
raised (see pages 761-762 (AB)), and then wrote 
to Mr Taylor (exhibit C21, pages 763-764 (AB)) 
on 23 November 1990, with a copy of the letter 
written to Mr David Armstrong of the FMWU on 
23 November 1990 (see page 765-766 (AB)). The 
conclusion was, as conveyed, that Mr Taylor 
would be transferred to Yanchep National Park 
retaining his appointed wages of Ranger in 
Charge, but carrying out his duties as directed by 
the Senior Ranger on the basis that it was clear 
that he should be closely supervised. 

There was substantial evidence given in relation to these 
matters. 

Much of Mr Taylor's evidence included assertions that he 
had seen exhibit C10 only prior to the hearing, that he had 
not received exhibit C15, that exhibit C13 was at the base 
of proceedings in the Commission, and that it was hand 
delivered to Mr Taylor at about 3.05 pm at the Causeway 
at Garden Island on the afternoon of 9 August 1990. It 
required a written answer by 10 August 1990. The FMWU 
then replied by exhibit A16 (page 919 (AB)) and this led to 
the meeting of 10 August 1990. 

The duties at Garden Island, which made it a full time job, 
involved Mr Taylor, according to his evidence, reporting to 
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the Commanding Officer at HMAS Stirling. It involved 
working every weekend and every public holiday. It was 
difficult because one had to please two bosses. One had to 
take dignitaries out for the Captain (RAN). There were 
fencing, reports to be done, and Arum Lily spraying to be 
done, and there were endangered animals there. 

In 1987 Mr Taylor realised that transfers were an 
important element of the job, but that it was not so in the 
CALM days. However, he then conceded that transfers were 
a part of the job. He liked Garden Island and had settled 
down with his family. 

Mr Taylor could not recall being told various things by 
Mr Haswell (see pages 562-563 (AB)) (for example). 

He went along with most of what was said in exhibit C8 
which was the confirmation of discussions held between Mr 
Griffiths, Mr Maher and Mr Taylor setting out a number of 
complaints. 

He was asked to provide an explanation in writing in 
relation to exhibit C13. 

He agreed in evidence that he did not carry out the two 
year plan, and that he took eleven months to reply to the 
request for noxious weed programme. 

The Decision of the Commission at First Instance. 
The Commission at first instance made a number of 

findings which we list hereunder:— 
(1) The Commission gave considerable weight to Mr 

Haynes' views. 
(2) The Commission concluded that it understood 

Rangers and what was expected of them as 
employees. 

(3) The Commission concluded, too, (see page 12 
(AB)) that Mr Haynes was prepared to do all that 
he could to help Mr Taylor, and, in fact, agreed 
to hear Mr Taylor's personal explanations regard- 
ing the charges made against him before making 
his final decision. 

(4) The Commission placed great weight on Mr 
Haynes' evidence that he was so disappointed 
with Mr Taylor's explanations that he thought that 
he had no reasonable course to follow other than 
make the recommendations that he did. 

(5) Next, the Commission found that none of the 
evidence concerning the complaints against Mr 
Taylor would cause it to find that Mr Taylor was 
presented with work beyond the capacity and 
competence expected of a Ranger in Charge, and 
said that having regard to Mr Maher's testimony 
that Mr Taylor's job was more difficult than might 
ordinarily be the case because of the wearing of 
two hats. 

(6) The Commission formed the conclusion that the 
tasks which Rangers perform could be performed 
by a person who was an average tradesman. In Mr 
Taylor's case, with trade qualifications and a 
pilot's license, it said that CALM could fairly 
expect from him an above average performance in 
the position of Ranger in Charge. In other words, 
he had skiUs over and above those of an average 
tradesman. 

(7) The Commission also held that it was not 
impressed with the proposition that Mr Taylor 
could be excused on the ground of serving two 
masters. 

(8) The Commission held that, in part, Mr Taylor was 
kept under notice and that Mr Taylor had not been 
given access to opinions about his work perform- 
ance. 

(9) The Commission held that because of Mr Taylor's 
improvement after six months in 1988, there was 
evidence that he could perform satisfactorily if he 
were reminded so to do. 

(10) The Commission submitted that Mr Haswell had 
the right to expect an above average performance 
from Mr Taylor and the information he had shown 
Mr Taylor was deficient in several areas. 

(11) The Commission held, considering Mr Taylor's 
cross-examination, that there was some indirect- 
ness and vagueness in his answers that raised 
concerns as to his reliability as a witness. 

(12) The Commission held that even if Mr Taylor was 
not being deliberately indirect and vague in 
answering questions put to him during cross- 
examination he would easily give his supervisors 
a negative impression of himself if he had 
answered in the same way questions put to him 
concerning the way he performed his work. 

(13) Mr Taylor seemed to sum up his attitude to the 
question of transfers when he said "I don't know 
about anyone else. I've got my own problems to 
worry about". 

(14) The Commission found that Mr Taylor, rather 
than being confused about his responsibilities to 
CALM, because of responsibilities he had to 
HMAS Stirling, had fixed in his mind that 
CALM's requirements were secondary. The Com- 
mission cited an extract from cross-examination 
(see page 15 (AB)). 

(15) The Commission also held that Mr Taylor was 
quite possibly the cause of all the attention given 
to him due to a clearly conveyed impression that 
he believed that he was entitled to remain 
permanently at Garden Island. 

(16) The Commission did not consider that the 
conspiracy theory by Mr Taylor advanced became 
a probability in fact. 

(17) The Commission found that the more likely 
proposition was that Mr Taylor created concern 
because of his own attitude towards CALM. In 
other words, Mr Taylor was not altogether a loyal 
employee and an investigation into his perform- 
ance was warranted on entirely legitimate 
grounds. 

(18) The Commission also concluded that Mr Taylor 
was quite capable of performing at the level as a 
Ranger in Charge which was expected of him by 
CALM, and he did not require supervision to do 
that, but simply a different attitude. 

Conclusions. 
This was a discretionary decision as that is described in 

Norbis v. Norbis 65 ALR 12. 
In addition, the duty of the Full Bench is clear as 

prescribed in RRIA v. AWU 67 WAIG 320 (the Acosta 
Case) and in House v. The King 55 CLR 499, which together 
with Norbis v. Norbis {op cit) is cited therein. 

It is not the right or the duty of the Full Bench to substitute 
its decision for that of the Commission at first instance. 

It may only uphold the appeal if there is an error on the 
part of the Commission at first instance, such as is described 
in the Acosta Case (op cit). House v. The King (op cit) and 
Norbis v. Norbis (op cit). 

In addition to that, since in this case the Commission at 
first instance has dealt with the question of credibility on 
observation of the demeanour of the witnesses, in part at 
least, then the Full Bench would not likely overturn the 
decision, and would not, in fact, do so unless the 
Commission had misused its advantage in observing the 
witnesses (see Arpad Security Agency Pty Ltd v. FMWU 69 
WAIG 2662, Jones v. Hyde 85 ALR 23 and the cases cited 
therein). 

In this case, a reading of the transcript clearly reveals that 
Mr Taylor was a hesitant witness, a witness given to 
vagueness and lack of recollection where he might be 
expected to recollect, and one who clearly attached far more 
importance to his duties to the Commanding Officer than to 
his duties to CALM. It is clear, too, that the Commission 
clearly accepted the evidence of Mr Haynes as to the 
deficient explanations by Mr Taylor to him. as he was 
entitled to do. 

There was clear evidence, too, on Mr Taylor's own 
admissions, both in the exhibits and otherwise, that he had 



failed to attend to matters in time (see his admissions as to 
the complaints in exhibit C8). 

In addition to that, Mr Haswell and others were not said 
to be conspiring against Mr Taylor, but had, on occasions, 
written to Mr Taylor about various matters in relation to 
which he made no explanation at all or gave tardy 
explanations. 

The question before the Commission was whether, under 
s.26 of the Act, the right to transfer this gentleman had been 
exercised harshly or unfairly. In that it was exercised 
because Mr Taylor was failing to properly discharge his 
duties, and there was ample evidence that he had not so 
discharged them, it is no error to say that they could have 
expected an above average performance from him. In fact, 
his appraisal reveals in five significant matters relating to 
the affairs of CALM a below average performance which 
should not have been expected from a Ranger in Charge. 

Judgments too in matters that Mr Taylor failed to use his 
resources and failed to acquaint himself with administrative 
procedures etc, relied on the evidence of Mr Haswell and 
others which the Commission at first instance obviously 
accepted, and which, on our reading of the transcript, it was 
entitled to accept, particularly if it did not regard Mr 
Taylor's evidence to the contrary as reliable, as it was 
entitled to do. 

The Commission at first instance, further, did not err in 
finding that Mr Taylor was not altogether a loyal employee. 
That was manifested by his failing to place the CALM logo 
on his vehicle, and by his obvious attention to performances 
which pleased the Naval Officer in Command (see Captain 
Cook's evidence and his letter (see page 752 (AB)) at the 
expense of his duty to CALM, whose employee he in fact 
was. The Commission was entitled to find on the evidence 
that Mr Taylor had fixed in his mind that CALM 
entitlements were secondary. There was a marked division 
between his discharge of his duties to CALM and his 
discharge of his duties to the Navy on the evidence of the 
appraisal form. 

In those circumstances, the Commission at first instance 
did not give insufficient weight to Captain Cook's evidence 
that Mr Taylor's performance was satisfactory. That was 
answered both by Captain Cook and by Mr Griffiths by 
reference to the fact that whilst that might have been so in 
relation to the duties he performed for the Commonwealth, 
it was not so in relation to the duties he performed for 
CALM. 

In addition, there was the highly acceptable evidence of 
Mr Haynes which the Commission at first instance accepted 
and was entitled to accept. His assessment that Mr Taylor's 
performance as Ranger in Charge at Garden Island was not 
satisfactory was accepted by the Commission, and there was 
adequate evidence upon which both the Commission and Mr 
Haynes could decide as they did. 

In addition to that, it is perfectly clear that Mr Taylor 
knew that transferring was part of the terms of employment 
for a Ranger. It is clear, too, that Mr Taylor did not wish to 
be transferred and that he gave it no thought, and, indeed, 
that his mind was shut against being transferred as the 
Commission at first instance found and was entitled to find. 
The Commission's finding in this regard was also open on 
the evidence. 

Mr Matter's evidence is diluted by his participating in the 
report. 

Further, there was sufficient evidence to justify a finding 
that:— 

(1) Mr Taylor failed to prepare a prescription for the 
fencing of grazing plots when he had two weeks 
to do so. 

(2) That he failed to notify the Operations Manager 
in time of the availability of collectable seed. 

(3) That he had authorised spraying by Bay Weed and 
Pests without Mr Haswell's knowledge. 

(4) That his reporting and supervision of the Arum 
Lily spraying programme was not up to standard. 

(5) That there was an inadequately explained delay in 
preparing a two year noxious weed control 
programme. 

(6) That he was more loyal to the Naval authorities 
than to CALM. 

(7) That Mr Maher concurred with the views ex- 
pressed in 1988 of Mr Taylor's inadequate work. 

(8) That Mr Taylor had failed to perform adequately 
when he was capable, having regard to his 
qualifications and demonstrated ability to perform 
after the 1988 discussions (for six months), and to 
perform to Captain Cook's satisfaction. 

For those reasons, ground 1 fails. In particular, the real 
finding, as we understand it, was that Mr Taylor was capable 
of giving an above adequate performance, but that he had 
not given an adequate performance. 

Ground 2 fails. It is clear that Mr Taylor, having been 
found to treat his responsibilities to CALM as secondary, as 
the Commission was entitled to find, could be found to be 
not altogether loyal. 

His failure to fix a CALM logo to his vehicle was, too, 
some indicator of that. 

In the circumstances, too, on the evidence. Captain 
Cook's evidence dealt clearly with Mr Taylor's discharge 
of duties to the Navy which he had on the evidence time to 
do without preventing him discharging his CALM duties, 
and could not affect the Commission's findings on credible 
evidence that his performance of his CALM duties was 
inadequate. 

Ground 3 is not made. 
For those reasons, too, ground 4 is not made out. The 

Commission was entitled to conclude that Mr Taylor's 
performance fell short of the level necessary to satisfy the 
respondent. 

For all those reasons set out above, ground 5 is not made 
out either. To transfer Mr Taylor after several years of 
counselling and supervision which was fruitless in any 
lasting sense, to a position at the same level and salary, but 
subject to supervision, in a place near, if not part of the 
metropolitan area, when he clearly requires closer supervi- 
sion, could not in any way be said to be unjustified or 
inequitable. 

For all of those reasons, the appeal is not made out and 
it will be dismissed. 

Order accordingly. 
Appearances: Ms S. M. Jackson on behalf of the 

appellant. 
Mr C. W. Gillam and with him Mr R. G. Cooper on behalf 

of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Department of Conservation and Land Management. 
No. 6 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER G. L. FIELDING. 

29 July 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 2nd day of April 1992 and having heard Ms 
S. M. Jackson on behalf of the appellant and Mr C. W. 
Gillam and with him Mr R. G. Cooper on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter and reasons for decision being delivered on 
the 29th day of July 1992 wherein it was found that the 
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appeal should be dismissed, it is this day, the 29th day of 
July 1992, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Polygon Holdings Pty Ltd t/a The Boulevard Alehouse 

and 
Teresa Noreen Malone. 

No. 1965 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER J. F. GREGOR. 
COMMISSIONER C. B. PARKS. 

10 July 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal brought pursuant to s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision of the 
Commission, constituted by a single Commissioner, made 
on 12 December 1991. 

The application at first instance was No 690 of 1991 and 
was brought by the respondent against the appellant. 

However, application No 690 of 1991, dated 15 May 
1991, was determined by the Commission at first instance 
by preliminary reasons for decision dated 22 November 
1991 and supplementary reasons for decision dated 12 
December 1991, as a result of which it made orders dated 
12 December 1991, which, formal parts omitted, reads as 
follows:— 

"1. That Ms TN. Malone was unfairly dismissed 
from her employment on 13 April 1991. 

2. That Ms Malone is to be offered further employ- 
ment of at least 30 hours per week at her previous 
classification provided that she presents herself 
for duty on 16 December 1991, at 11.30am. 

3. For the purposes of leave entitlements Ms Malone 
is to be treated as if the period from 13 April 1991 
until 16 December 1991 was a period of Leave 
Without Pay. 

4. Two weeks after resuming duties provided that 
she remains in employment Ms Malone is to be 
paid by the respondent employer an amount of 
$276 as partial compensation for loss of earnings 
occasioned by her unfair dismissal. 

5. Thirteen weeks after resuming duties provided 
that she remains in employment Ms Malone is to 
be paid by the respondent employer a further sum 
of $2,372.64 in final compensation for the 
aforesaid loss of earnings." 

That is the decision against which the appeal is made. 

Background. 
The background to the matter, as found by the Commis- 

sion at first instance, and not being seriously in dispute as 
to the formal parts, was this. 

The appellant is, as it was at all material times, the 
proprietor of The Boulevard Alehouse, 901 Albany High- 
way, East Victoria Park. 

On 4 May 1991. a Thursday, Ms Teresa Noreen Malone 
was dismissed from her employment as a bistro attendant 
by a Mr Domenic Trombetta. At the time of the termination 
of Ms Malone's employment she was employed as a 
permanent part-time employee working 30 hours per week 

and had been so employed for 11 months. She claimed that 
she had not been informed by management that her work 
performance was unsatisfactory and she had no reason to 
believe that she was anything other than a satisfactory 
employee. She therefore claimed that her dismissal was 
harsh and unfair and sought to be reinstated without loss of 
any accrued rights and entitlements. 

The dispute came first to the Commission by way of s.44 
of the Act lodged by the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch. Union of Workers on Ms Malone's behalf. At 
that time objection was raised by the respondent to the 
representation of the applicant by Mr M Kirkpatrick, an 
officer of The Federated Miscellaneous Workers' Union of 
Australia, WA Branch. 

The dispute determined by the Commission is one which 
finally came before it by means of an application made 
pursuant to s.29(b)(i) and (ii) of the Act in May 1991. 

On 25 June 1991 the applicant withdrew the warrant of 
Mr Kirkpatrick, and on 3 July 1991 authorised Mr W T 
Baxter to appear as her agent. 

There was a conference on 5 July 1991 which was subject 
to some time constraints. 

However, the Commission at first instance observed that 
in a contemporaneous file note, reproduced at page 2 of its 
preliminary reasons for decision of 22 November 1991, 
there is some evidence of the conciliation process being 
"partially fruitful". That file note related to the Conference 
of 5 July 1991 and was drafted by the Associate to the 
Commissioner, Ms Sue Penter. There was no dispute before 
us that the note which was reproduced in the reasons for 
decision of the Commission at first instance was not an 
accurate record of what occurred. We now produce it 
hereunder:— 

"The parties have agreed to the following in an 
attempt to resolve the dispute. 
—Ms Malone will be reinstated to the position of 

Bistro Attendant at 15 hours per week. 
—Ms Malone will be paid the sum of $276.00. This 

amount will be a tax free ex-gratia payment. 
—Ms Malone will be counselled and will be monitored 

in relation to her performance and the job require- 
ments. She will be given an agreed "lead—in" time 
to settle in to the job. 

—The offer is made subject to Ms Malone withdrawing 
her application, and is made on a "without preju- 
dice" basis. 
The Applicant asked that the file be held open sine 

die to allow the settlement to be finalised. If all goes 
well Ms Malone will withdraw the application, 
however if negotiations break down the Commission 
will be asked to reconvene another conference." 

That became exhibit 2 in the proceedings. 
The Commission then received a letter dated 8 July 1991 

in which Ms Malone advised that she did not propose to 
accept the offer made on 5 July 1991 and requested that the 
file remain open. 

By further letter of 10 July 1991 the applicant filed a 
warrant appointing Mr K Trainer as her agent and requesting 
that the matter be re-listed for hearing and determination. 

There was a further conference on 25 July 1991 in which 
the applicant indicated that the first offer had not been as 
outlined verbally, and Mr Martin, who represented the 
respondent employer, conceded that a few of the proposals 
had been slightly different and perhaps inappropriate. 

According to the Commission at first instance, the 
applicant was then "desirous of prosecuting her claim to the 
fullest extent, seeking full reinstatement to a 30 hours per 
week position and full compensation for the period of 
unemployment rather than the ex gratia payment offered". 

The matter went on for hearing before the Commission 
at first instance. 

Mr Joyce, who appeared for the employer at first instance, 
when the matter came on for hearing on 8 November 1991. 
gave notice of his intention to argue as a preliminary point 
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that the application should be dismissed pursuant to 
s.27(l)(a) of the Act, because the dispute had been resolved 
at conference on 5 July 1991 on terms acceptable to both 
parties. 

The Commission at first instance determined that it could 
not dismiss the application because the file note (exhibit 2) 
confirmed that the conference discussions were 'Without 
Prejudice' and the applicant reserved her right to have the 
initial claim heard and determined. 

The Commission observed (see page 5 of the preliminary 
reasons for decision of 22 November 1991):— 

"It is quite clear from that note that the applicant 
retained the choice of seeking a hearing date if the 
negotiated settlement did not turn out acceptably." 

The Commission then went on to hear and determine the 
matter on the merits. 

The Commission, in its preliminary reasons for decision, 
which appear in the appeal book and are dated 22 November 
1991, found (see page 5) that Mr Chambers, the managing 
director of the respondent company, had given evidence of 
the events on and subsequent to 5 July 1991. Mr Chambers 
gave evidence that a firm agreement had been reached at the 
conference. 

There was some discussion in evidence as to whether Ms 
Malone purported to "retreat from the agreement" because 
she could get a better deal. However, there was no evidence 
to that effect. 

The Commission observed, too, that Ms Malone com- 
plained about conditions laid down by the employer on 10 
July 1991 and that they were different. However, she had 
notified the Commission on 8 July 1991 of her not regarding 
herself as being bound by the agreement. 

Exhibits 1. 2. 3, 4 and A were referred to herein. We 
therefore now refer to them. 

Exhibit 1 is a letter dated 14 July 1991 unsigned and 
bearing the name of Mr Ken Trainer, Ms Malone's agent. 
Amongst other things, that advice is that there was "no 
agreement reached at the conference before Commissioner 
Negus to which the Applicant is bound". The letter 
contained advice "that the Applicant will report for duty on 
Monday so as to avoid the further complication of issues 
which would arise from your insistence that if the Applicant 
does not report for duty, she will have been deemed to have 
abandoned her contract of service". The letter also advises 
that "The action of the Applicant in reporting for duty is not 
to be taken as acceptance .... of the offer from the 
Respondent made at the previous conference". 

Exhibit 2 is a copy of the file note composed by Ms Penter 
to which we have referred above. 

Exhibit 3 is a file note of the conference which was said 
to have been reconvened at a later date, namely 25 July 
1991. On that occasion Mr Trainer appeared. The note says, 
inter alia:— 

"Apparently the offer received in writing from the 
employer was different to what was agreed in confer- 
ence." 

Mr Martin who represented the employer at that confer- 
ence agreed that there were some slight differences which 
might not have been appropriate. 

Exhibit 4 is a document headed "Proposed Terms for 
Letter of Re-Employment to Ms T Malone". We reproduce 
it hereunder in full:— 

"1. That she be re-employed as a part-time Bistro 
Attendant at 15 hours per week under the Hotel 
and Tavern Workers' Award from 15 July 1991. 

2. That her re-employment be on the same basis as 
any other permanent or part-time employee (ie 
subject to a 2 month probationary period) with the 
proviso that she undertakes to address the follow- 
ing areas of concern to management in accordance 
with the agreement reached at the Conference 
before Commissioner Negus on 5 July 1991: 
(a) to improve her attitude towards her work; 
(b) to demonstrate enthusiasm for customers; 

(c) to develop familiarity with meals on the 
menu and be able to assist customers with 
menu selection; 

(d) to not smoke or read whilst on duty; 
(e) to request direction when she feels she has 

nothing to do; 
(f) to ensure the orderliness and cleanliness of 

the Bistro and dining areas; 
(g) to assist other staff in maintaining all areas 

of the tavern in an orderly state; and 
(h) to maintain high standards of grooming." 

It is not dated, but Mr Chambers said in evidence that it 
was prepared subsequent to the conference of 5 July 1991. 
However, there is no evidence that it was sent or given to 
Ms Malone, or when this occurred if it did. 

Exhibit A is a facsimile dated 12 July 1991 to Mr Trainer 
from the Confederation of Western Australian Industry (Inc) 
which evidences that the matter had been resolved by 
agreement. 

The oral evidence from Mr Geoffrey Ross Chambers, 
Managing Director of the appellant herein, and the 
respondent employer at first instance (see page 6 of the 
transcript at first instance (hereinafter referred to as 
"TFI")), was that an agreement was reached at the 
conference on 5 July 1991 in the Commission, including an 
agreement to pay $276.00 for loss of employment benefits 
to Ms Malone. Indeed, his evidence was that he and she had 
shaken hands on it (see page 7 (TFI)). He phoned her on 10 
July 1991 to read a letter to her and he interpreted her 
attitude as being that she was not prepared to recover her 
employment. She then referred him to a new agent, Mr 
Trainer. 

Mr Chambers gave evidence unobjected to that Mr Baxter 
was Ms Malone's agent on 5 July 1991, but subsequently 
ceased to be, and that Mr Baxter, when he rang him. said 
that he thought that the matter had been resolved. Later that 
day Mr Chambers spoke to Mr Trainer. 

On 15 July 1991 Ms Malone attended work and there was 
one and a half hours of discussions between Mr Chambers 
and Ms Malone. At times she consulted by telephone with 
Mr Trainer. 

Mr Chambers said that despite the fact that she had 
repudiated the agreement reached, he was prepared to make 
the offer to her which he had written on a piece of paper. 
No details of this were given, in evidence. Ms Malone 
telephoned Mr Trainer and replied that she wished to start 
work but to "maintain her s.29 action". 

Mr Chambers' evidence was that he had honoured the 
agreement of 5 July 1991. He denied that changing the 
wording of the letter involved changing the wording of the 
agreement. He first become aware that Ms Malone was not 
going to follow through with the agreement in a telephone 
conversation with her on 10 July 1991. Between 10 July 
1991 and 15 July 1991 there was an exchange of 
correspondence. 

Ms Malone's evidence is set out at pages 44-56 (TFI) in 
cross-examination in this matter. We quote some of it from 
page 52 (TFI):— 

"Q: Can you tell me why, Miss Malone, given that you 
seem to be keen to be reinstated, that you didn't 
honour the settlement reached with Mr Chambers 
on 5 July? 

A: There were many reasons for that and it is not just 
money, if that is what you are trying to imply, 
which was implied at the time. There are reasons 
why I think that I should be reinstated and 
re-employed. A lot of the conditions of that, and 
the spirit in which that offer was made blandly 
assumed that I had been a delinquent employee— 
perhaps if I could put it that way. 

Q: Can you expand then on what your understanding 
is of the settlement that was reached? 

A: As far as I knew it was an offer that was—upon 
conditions which were later to be espoused to me. 
I did not accept that offer in the conference. 
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Q: Which conditions were later to be communicated 
to you? 

A: Well, the conditions that were later communicated 
were that sheet of conditions." 

There is then reference to the probationary period of three 
months. 

However, later, at page 53 (TFI), Ms Malone said:— 
"None of the points were unacceptable to me as 

such. What was unacceptable to me was the manner in 
which they were presented and the way it was assumed 
I had not been covering those points before, which is 
the whole basis of why I am here today; that's my 
claim, that I did do those things satisfactorily before." 

At page 54 (TFI) Ms Malone was asked "What points 
remained in contention after the supposed settlement in the 
5 July conference?" She said:— 

"Well, all the points had something to be said about 
them; the fact that it was very low hours and I was told 
during the conference that they could end at any 
moment which sounded very unstable to me. This is 
only my opinion, but I thought perhaps it was just a stop 
gap—you know, bandaid. There was that There was 
die fact that when I went out of the conference to 
adjourn the offer was $580; when we came back in after 
we had made a provisional acceptance that amount was 
changed to an amount which related to unemployment 
benefits which I didn't see had anything to do with it 
at all and then, like I said, the probationary period and 
the terms of the paper." 

Ms Malone then went on to say that the matter had been 
adjourned because she wished to consider it further (see 
page 54 (TFI)). She reiterated that no agreement had been 
reached. 

Ms Malone was asked (see page 55 (TFI)) why Mr 
Chambers, and indeed Mr Baxter, left the conference 
believing that a settlement had been reached. She replied 
that she believed that it was a mistaken assumption on the 
part of her representative and that is not something that she 
actually really wanted to go any further into. 

She then said "The terms of the settlement did include 
re-employment" (see page 55 (TFI)). 

The conference was adjourned, she said, because she 
needed to discuss it further. 

The next question is whether there was an agreement. 
Firstly, the note, exhibit 2, was not really disputed as a 
record of what occurred by either party. Secondly, it records 
that the parties had agreed to resolve the dispute. 

If one reads the document as a whole, there are three 
heads of matters which the respondent employer had agreed 
to perform and one matter which Ms Malone had agreed to 
perform. 

The note indicates that:— 
"The offer is made subject to Ms Malone withdraw- 

ing her application, and is made on a "without 
prejudice" basis." 

The "offer" could only be what was earlier described as 
having been agreed in exhibit 2, namely that the respondent 
would reinstate Ms Malone to be employed at 15 hours per 
week, that she would be paid a tax free ex gratia amount of 
$276.00, and that she would be counselled. 

It is clear, too, from exhibit 2, that it was not an offer but 
an agreement which was to be performed in accordance with 
those points of agreement and by Ms Malone withdrawing 
her application. 

It is also clear, reading exhibit 2, that all that remained 
to be done was for "the settlement to be finalised". That 
is what it says. 

That meant that Ms Malone would withdraw the 
application once points one and two were carried out. The 
performance of point three, the counselling, could only 
follow on after that. 

There was evidence, too, that Ms Malone shook hands 
with Mr Chambers on the agreement, something which she 
did not deny in evidence. 

Indeed, her evidence reveals a change of heart after the 
event directed to the two major features of the agreement. 
There was no evidence that exhibit 4 became available to 
her after she advised the Commission on 8 July 1991 that 
she was not proceeding with the agreement. There is no 
doubt that the probationary period had been referred to in 
discussions at the conference. Matters of counselling were 
also raised in exhibit 4. 

However, nothing was said by Ms Malone in evidence 
which contradicts what was noted in exhibit 2. 

Further, exhibit 4 contains no departure from the terms 
of the agreement, or, if it did, that they were accepted or 
required to be accepted by her, or, further, that they were 
communicated to her before 8 July 1991. In fact they were 
not They were communicated on 10 July 1991. 

Indeed, the evidence was, not denied, that the offer was 
reiterated. 

Mr Martin did agree that some of the proposals were 
slightly different (see exhibit 4). 

The problem was, however, as Mr Trainer informed the 
Commission, that the two fundamental points of the 
agreement were "hours" and "compensation" (see exhibit 
3, note of conference, 25 July 1991). 

The question was whether an agreement was made. 
Considering exhibit 2 and the evidence of Mr Chambers, as 
well as Ms Malone's admission that it was, an agreement 
was reached. 

It is clear, too, that exhibit 2 contained the fundamental 
terms of the agreement. That is the conclusion one reaches 
on the basis that "it is not the subjective thing known as the 
meeting of minds, but the objective thing the manifestation 
of mutual assent which is essential to the making of the 
contract". There is ample evidence of that, both in the terms 
of the agreement, and from the parties (but see Benedict v. 
Plunder 237 NW 2 (1931) at 4, as well as Gissing v. Gissing 
[1971] AC 886 at 906 per Lord Diplock, Masters v. Cameron 
(1954) 91 CLR 353 at 362 and Taylor v. Johnson (1983) 151 
CLR 422 at 428-429 per Mason ACJ and Murphy and Deane 
JJ). 

We do not think that a reading of exhibit 2 reveals 
anything other than that a clear contract was entered into. 

The employer would reinstate and pay a sum of money 
to the employee. The employee would, in consideration of 
that, withdraw her application. 

There was therefore a binding accord and satisfaction 
here. 

Proceedings had been adjourned on a settlement having 
been reached, but the applicant failed to carry out the terms 
of the settlement. The consideration for the settlement was 
Ms Malone's promise to withdraw her application, and it 
was the performance of the agreement to settle which the 
adjournment here was granted to await. 

There was a binding accord and satisfaction (see Nissho 
Iwai (Australia) Ltd v. Oskar [1984] WAR 53 and FMWU 
v. Cat Haven 71 WAIG 2014). 

In the circumstances, and for those reasons, the Commis- 
sion at first instance erred in failing to find that there was 
a binding agreement to settle the matter which Ms Malone 
repudiated and which repudiation was eventually accepted 
by Mr Chambers on behalf of the appellant. 

Alternatively, if that were not right, there is arguably an 
estoppel by conduct set up (see Greig and Davis "The Law 
of Contract" at page 138 et seq) whereby Ms Malone would 
be stopped from denying that she had promised to withdraw 
her application. 

The Commission at first instance erred in not finding that 
there was an accord and satisfaction by an agreement made 
on 5 July 1991. 

For those reasons the appeal will be upheld and the 
decision at first instance quashed. 

Order accordingly. 
Appearances: Mr G Chambers on behalf of the appellant. 
Mr K J Trainer on behalf of the respondent. 
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THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This is an appeal against a decision of the 
Commission at first instance, constituted by a single 
Commissioner, which was made on 8 January 1992 in 
application No CR 525 of 1991. 

The appeal is properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appellant will be known for convenience hereinafter 
as "Coles" and the respondent as "the SDA". 

The grounds of appeal (as amended) are as follows:— 
"1. The Commission erred in law in that it lacked 

jurisdiction to deal with the application at first 
instance ("the application") which was one for 
enforcement of the Shop and Warehouse (Whole- 
sale and Retail Establishment) Award ("the 
Award"). 

2. If it had jurisdiction to hear and determine the 
application (which is denied), then the Commis- 
sion erred in law in that it lacked power to make 
the orders made at first instance ("the orders") 
when: 
(a) Insofar as order 1 of the orders declares that 

the agreement or consent obtained from 
employees by the respondent on or about 7 
August 1991 to alter the 19 day work cycle 

be of no effect, such a declaration was not 
authorised by either section 23(1), section 46 
or section 44(9) of the Industrial Relations 
Act 1979 (as amended) ("the Act"); and 

(b) insofar as order 1 of the orders purports to be 
an injunction prohibiting the respondent from 
relying upon or giving effect to the alleged 
agreements obtained from employees, and 
order 2 of the orders purports to be a 
mandatory injunction that the respondent 
deliver up documents to employees, such 
orders are not authorised by either Section 
23(1) or Section 44(9) of the Act. 

3. The Commission erred in relying upon arguments 
presented and evidence lead in matter no. 1690 of 
1988 when: 
(a) it gave no notice, or no proper notice, to the 

appellant of its intention to do so, thereby 
denying procedural fairness to the appellant: 
and 

(b) there was no, or no sufficient, evidence that 
the matters the subject of matter no. 1690 of 
1988 were connected with, or otherwise 
relevant to, the matters the subject of the 
application. 

4. The Commission erred when there was no, or no 
sufficient, evidence to find that: 
(a) "pressure was applied to employees in the 

interviews held in the offices"; 
(b) "it is an unconscionable procedure that 

employees be addressed singularly in the 
managers* offices in order to have them agree 
to K-Mart's proposal"; 

(c) there was an "agreement" between the 
appellant and the respondent that the 38 hour 
week was part of the 19 day month arrange- 
ment; 

(d) the appellant's actions suggested that "it 
knew it could never sustain a case for change 
on genuine grounds" and that the respon- 
dent's "national management has no concern 
for working within the consultative frame- 
work which is also an essential part of 
industrial relations policy"; 

(e) the appellant adopted a procedure designed 
to overcome employee solidarity on the issue 
in question; and 

(f) the appellant acted unwisely or unconsciona- 
bly against the public interest by ignoring the 
spirit if not the letter of prevailing state 
wages policy. 

The appellant seeks an order that the decision the subject 
of the appeal be quashed." 

Grounds 3 and 4 were not pursued. 
Only grounds 1 and 2 were pursued and these are the only 

grounds which we were invited to decide. 
The background to this matter is The Shop and 

Warehouse (Wholesale and Retail Establishments) State 
Award 1977 (hereinafter referred to as "the award"). In 
particular, the relevant clauses are clauses 9(l)(a), 9(1 )(c) 
and 9(l)(f) of the award. Each of those we set out hereunder 
in full for convenience:— 

"9.—Hours. 
Part 1—Hours of Work 

(1) (a) Subject to this clause and except as provided 
elsewhere in this award the ordinary hours of 
work shall be 38 per week, or an average of 
38 per week, to be worked in one of the 
following methods: 

(i) 38 hours in one week 
(ii) 76 hours in two consecutive weeks 

(iii) 114 hours in three consecutive weeks 
(iv) 152 hours in four consecutive weeks 
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(c) Provided that in retail or wholesale establish- 
ments employing on a regular basis 15 or 
more employees per week, unless specific 
agreement exists to the contrary between an 
employer and an employee, the employee 
shall not be required to work ordinary hours 
on more than 19 days in each 4 week cycle. 

Where specific agreement exists between 
an employer and employee, the employee 
may be worked on the basis of: 

— not more than 4 hours' work on one day 
in each two week cycle. 

— not more than 6 hours' work on one day 
in each week. 

— not more than 7.6 hours' work on any 
day. 

(d) ... 
(e) ... 
(f) The employer shall give the union 7 days' 

notice of any working hours agreement 
reached in accordance with the provisions of 
this Clause. Any dispute arising out of the 
method of implementation of the working 
hours arrangement shall be referred to the 
Commission for adjudication.' 

The appellant is and was the proprietor of a number of 
K-Mart stores, well known stores throughout, in this case, 
the metropolitan area and the whole of the State of Western 
Australia. 

The respondent union numbers amongst its members a 
number of employees of the appellant employed in K-Mart 
stores and subject to the award. 

On or about 7 August 1991, an agreement was entered 
into by a large number of employees of the appellant who 
were members of the respondent union. 

We should say first that clause 9(1 )(c) of the award 
provides for the employer and employees to reach agree- 
ments as to working hours in terms of the awards 
prescription. That is that full time employees work a 38 hour 
week, it allows for a rostered day off work. This is brought 
about by working a 19 day four week cycle, unless there is 
a specific agreement to the contrary between the employer 
and employees. It also means that there can, under the 
award, be an agreement between an employer and employ- 
ees to implement the 38 hour week by simply working 7.6 
hours on every day. 

The agreement sought by the appellant from its employ- 
ees was that they would agree to dispense with the rostered 
day off as an entitlement and a 38 hour week would then be 
worked on the basis of 7.6 hours per day thereafter. 

A meeting was held at the appellant's K-Mart stores at 
about 8.30 am or 9.00 am on 7 August 1991 between the 
management and the employees. 

The employees were addressed by the Store Manager who 
was accompanied by the Personnel Managers, and were told 
of the economic downturn in the State's economy and a 
consequent adverse effect on K-Mart's trading performance. 

Following the meetings, employees were required to 
attend each Store Manager's office (ie each individual 
employee attended), and they were again told of the 
difficulties facing Coles in its K-Mart stores. 

They were asked if they would be prepared to help each 
store by signing an advice that they would forego their 
rostered day off by reverting to a five day week arrangement 
whilst retaining a 38 hour week. A great majority of the 
employees signed as they were asked to do. 

Subsequently, the union, which had not been notified of 
these matters, intervened and provided petitions to be signed 
by the employees. These were signed and returned by a 
majority of employees who wished, to paraphrase it, 
withdraw from the agreements. 

The agreements which appear in large numbers at pages 
286 et seq of the appeal book (hereinafter referred to as 
"AB") read as follows:— 

"I hereby agree to work a 38 hour week 
on the basis of a shorter working day of 7.6 hours 
ordinary time each day, in lieu of a rostered day off 
each 4 weeks. 

I make this agreement on my own free will." 
These were almost all signed on 7 August 1991, and as 

far as we can ascertain were witnessed in each case by a 
Store Manager and a Personnel Manager. 

On 30 August 1991 the SDA, on behalf of these 
employees, made application to the Commission (see pages 
5-7 (AB)). On page 6 (AB) there are grounds of application 
which set out in detail allegations in support of the 
application. The application is made under s.44 of the Act. 

The questions posed to the Commission by virtue of the 
memorandum of matters for hearing and determination were 
(see pages 9-10 (AB)):— 

"1. Whether the agreement or consent obtained from 
employees by the respondent on or about 7th 
August 1991 to alter the 19 day work cycle be of 
no effect and whether the respondent should be 
ordered not to rely on or give effect to the alleged 
agreements obtained from employees. 

2. Whether the respondent should deliver up to each 
employee any document or documents signed or 
purportedly signed by him or her on or about 7th 
August 1991 in connection with or in relation to 
altering the 19 day work cycle applicable before 
that date." 

The dispute, as the Commission at first instance found, 
related to 11 of Coles' 15 K-Mart stores in Western 
Australia being Morley (29), Belmont (27), Warwick (50), 
Kardinya (21), Midland (32), Maddington (11), Booragoon 
(40), Mandurah (35), Arm-dale (27), South Hedland (16) 
and Kalgoorlie (43) (in brackets above are the numbers of 
members of full time staff of the SDA who were involved). 

The staff members who gave evidence before the 
Commission at first instance and who came from seven of 
the stores enabled the Commission by their evidence to 
make the findings which it did. 

In addition, there was a union organiser who was called 
to give evidence concerning her experience at the Boora- 
goon store. 

The Commission at first instance found that a great 
majority of employees signed because they thought they had 
been pressured into signing and had had inadequate time to 
consider their own circumstances as well as K-Mart's. 

When the union intervened and provided petitions to be 
signed by those employees who wished to retract their 
agreements, the petitions were signed and returned by a 
majority of employees in each store, the Commission found. 

The Decision of the Commission at First Instance. 
In the end, the Commission's decision was as follows. 

The Commission held that it was required to hear and 
determine the matter in accordance with the equity, good 
conscience and substantial merits of the case and it cited the 
well known dictum of Donaldson LJ in Brain's Case (10 
IRLR 224 at 227) (see pages 27-28 (AB)). 

The question which it posed itself was not whether 
K-Mart had exercised a legal right pursuant to the award, 
but whether K-Mart had exercised its rights under the award 
fairly. 

It found, upon all of the evidence, that employees were 
not given an opportunity to make an informed decision, and 
that upon the evidence there had been pressure brought to 
bear upon employees to sign. 

This was borne out, too, it said, by the fact that, upon 
reflection, 78% of employees had changed their minds after 
signing. 

It found, too, that it was an unconscionable procedure that 
employees be addressed singularly in the Managers' offices 
in order to have them agree to K-Mart's proposal. 
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The Commission also found, although it held that it was 
not necessary for the determination of the case to do so, that 
the appellant had acted unwisely and unconscionably 
against the public interest by ignoring the spirit if not the 
letter of prevailing State Wages policy. 

The Commission then went on to make orders on 8 
January 1992 in the following terms (see page 11 (AB)):— 

"1. That the agreement or consent obtained from 
employees by K-Mart Discount Stores on or about 
7th August 1991 to alter the 19 day work cycle be 
of no effect and K-Mart Discount Stores shall not 
rely on or give effect to the alleged agreements 
obtained from employees. 

2. That K-Mart Discount Stores deliver up to each 
employee any document or documents signed or 
purportedly signed by him or her on or about 7th 
August 1991 in connection with or in relation to 
altering the 19 day work cycle applicable before 
that date." 

Grounds of Appeal. 
We now turn to the grounds of appeal herein and the 

submissions made by Counsel for the parties. 
GROUND 1 
Mr Caspersz (of Counsel) submitted that the application 

before the Commission was an application to enforce clause 
9(l)(c) of the award and not a true exercise of the arbitral 
powers of the Commission. 

We were taken to Crewe and Sons Pty Ltd v. AMWSU 
69 WAIG 2623 which dealt with this question. 

The submission by Mr Caspersz was clearly that, in 
making the orders which it made, the Commission at first 
instance made, in effect, prohibitory and mandatory injunc- 
tions. This was not legislating for future rights and 
obligations which, it was submitted, is the essence of the 
arbitral process. 

It was a declaration of what the existing legal rights were 
pursuant to the agreement and this was, Mr Caspersz 
submitted, an exercise of judicial power. In other words, 
what was done constituted a binding declaration of right 
which was an exercise of judicial power (see Crewe and 
Sons Pty Ltd v. AMWSU (op cit) at page 2627 citing Re 
Cram and Others; ex pane Newcastle Wallsend Coal Co Pty 
Ltd 163 CLR 140 and Reg v. Gallagher; ex pane Aberdare 
Collieries Pty Ltd 37 ALJR 40). 

GROUND 2 
Mr Caspersz submitted that the only section which 

applied was s.44 of the Act. In this context, he submitted 
that the Commission had asked itself the question whether 
the appellant had exercised its rights under the award fairly. 

The question was then whether the Commission had in 
the manner in which it had determined the question acted 
ultra vires its power. 

What it had done in answering the question "yes" was 
to vary the award which it had no power to do. 

In addition, Mr Caspersz submitted that a declaration was 
beyond power because of what Brinsden J said in MTT v. 
Gersdorf 61 WAIG 611 at 613 where His Honour cited with 
approval the dicta of Walters and Wells JJ in R v. The 
Industrial Court of S A; ex pane General Motors Holdens Pty 
Ltd 10 SASR 582. 

We were also taken to Australian Broadcasting Commis- 
sion v. Industrial Court of SA and Another 52 ALJR 31. 

These cases were cited as authority for the proposition 
that the Commission does not have the power to make a 
declaration unless at the same time it follows up that 
declaration by making substantial orders. 

In this case, the declaration was not one on which a 
subsequent act would rest, so it was submitted. Thus, it was 
beyond power. We were referred in this case to RRIA v. 
AWU 67 WAIG 320 at 321 (the Acosta Case) per Brinsden 
J with whom Olney I agreed. 

Upon this appeal it was submitted that there was a mere 
bare declaration and as such it was incompetent. 

Further, the order was a prohibitory injunction because it 
sought to restrain the exercise of existing legal rights, 
namely the exercise of rights conferred on the parties by the 
award. 

In short, so the submission went, the exercise of the 
power, which was not an arbitral power, did not exist under 
s.44(9) of the Act 

GROUND 1 
Mr Dixon (of Counsel) in reply submitted that because 

clause 9(1 )(f) of the award provides that any dispute arising 
out of the method of implementation of the working hours 
arrangement shall be referred to the Commission for 
adjudication, that there was express power conferred under 
the award for the Commission to decide the matter under 
s.44. 

Although it does not specifically refer to agreements 
reached under clause 9(l)(c), Mr Dixon submitted that, read 
in the context of the whole of clause 9(1), it was clearly 
contemplated that a dispute may arise as to the effect of 
reaching an agreement with employees under clause 9(l)(c), 
and that the Commission could deal with the matter as a 
result. 

We were also taken by Mr Dixon to that provision in 
clause 9(l)(f) which requires that before an agreement is 
entered into the employer is required to give notice about 
the change. In this case, such notice was not given until the 
agreements were made and not before. The union com- 
plained that such notice was given after and not before the 
agreements were entered into (see pages 259, 260, 261, 275 
and 276 (AB)). 

Next, it was submitted that if the Commission were to 
deal with the matter it would be required to make findings, 
in particular in relation to the fairness of the conduct of the 
employers in obtaining the agreement of the employees. 

Thus, if such a finding was a declaration, it was a 
necessary step in the resolution of the dispute by way of 
hearing and determination under s.44(9). 

The issues themselves went only to the agreement, not to 
the legal entitlement of the employer or employees to do 
anything. 

It was not in issue whether the employer and employees 
had a right to enter into the agreement or not, nor to enforce 
any legal right to do so. 

It was further submitted that s.44(7) and s.44(9) permit 
a party to make application (pursuant to s.23 of the Act) for 
the Commission to hold a conference and to make an order 
binding on the parties only after hearing and determination, 
in the event that it is not first settled by agreement. 

Mr Dixon also submitted that the powers of the 
Commission under s.44(9) are not limited in the manner in 
which Mr Caspersz had argued the matter here. 

As in the case of a dismissal, Mr Dixon submitted that 
there is a legal entitlement to dismiss, but the question arises 
whether it is unfair or not. 

There was, it was submitted, no challenge to the findings 
of unfair conduct, but having so found, the Commission 
could not leave the matter there; it had to determine the 
matter and make an order which was not a bare declaration. 

Indeed, the appellant was ordered not to rely upon the 
agreement or to give effect to it. 

The order, it was submitted, is consequential because like 
an order for reinstatement it flows from an initial finding of 
unfairness. 

Further, this was not an attempt to enforce an existing 
legal entitlement or right. 

There was no allegation of breach of the award as such. 
The basis of the challenge was that the agreements were 
unfairly obtained. 

Further, the Industrial Magistrate could not set aside the 
agreement on the basis of industrial fairness. 

Mr Dixon cited Crewe and Sons Pty Ltd v. AMWSU (op 
cit) and the ratio thereof as authority for the proposition that 
this was not an application to enforce an award. 
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GROUND 2 
As to ground 2, Mr Dixon submitted that the order read 

as a whole is not beyond power. 
After canvassing MTT v. Gersdorf (op cit), Mr Dixon 

took us to the Acosta Case (op cit). It was, so it was 
submitted, an answer to this appeal. 

It was submitted by Mr Dixon that because Brinsden J 
recognised (per Brinsden and Olney JJ in the Acosta Case 
(op cit) at page 321) the declaration in the Acosta Case (op 
cit), since it authorised the summary dismissal of Mr Acosta 
for the alleged misconduct and went further by declaring that 
the appellant would not thereby be unfairly dismissing Mr 
Acosta, which was a parallel situation to this, then on that 
authority this was not a bare declaration. 

At page 325 Kennedy J said that the granting of a 
declaration was a form of relief which in his view was 
available if it served the purpose as, in his opinion, it did 
in this case, of resolving a dispute, and His Honour therefore 
went further than Their Honours Brinsden and Olney JJ. 

Conclusions. 
In this matter the Commission at first instance decided 

that the manner in which an agreement to abolish the 
rostered day off available under the subject award was 
unfairly entered into, in that the appellant employer put 
pressure on employees to sign because the great majority 
signed because they were afraid that they would loose their 
jobs, and because they had inadequate time to consider their 
circumstances before signing. Those findings have not been 
challenged before us. 

The memorandum of matters for determination recognise 
the questions asked of the Commission and the relief sought. 
It evidenced the respondent union's claim that the respon- 
dent should be ordered not to rely on or give effect to the 
agreements signed, and a claim that such agreements be 
delivered up. When we say "evidenced" we do not mean 
"evidenced" the merit of the claim, but that the memoran- 
dum evidences the nature of the claim. 

The claim was based on allegations of unfairness in the 
manner in which the agreement of the employees was 
obtained or procured. 

That was the case put at first instance on which the 
findings were made (see pages 14 et seq (AB)). 

We now turn to ground 1 of the grounds of appeal and 
will expressly or impliedly deal with all of the submissions 
made to us. 

The question arises whether the Commission lacked the 
jurisdiction to make the orders which it did because they 
were orders by way of enforcement. 

Orders for enforcement of awards can only be made by 
the exercise of the jurisdiction of the Industrial Magistrate's 
Court, pursuant to s.83 of the Act 

It is beyond power for a Commissioner under s.44 to 
purport to entertain an application to enforce an award (see 
Crewe and Sons Pty Ltd v. AMWSU (op cit)). 

In order to explain that further, we refer to Crewe and 
Sons Pty Ltd v. AMWSU (op cit) at page 2628 where the 
Full Bench said:— 

"A matter which involves the determination of 
existing rights under an award and which therefore does 
not involve the application of section 26, because it 
involves the determination of existing prescribed legal 
rights, is not a matter which section 44 empowers in 
the arbitral function ... 

The arbitral function, however, does not involve a 
final determination of matters of right under the 
award." 

If the claim is for what is right and fair, and involves in 
fact the determination of a dispute as to an industrial matter, 
with reference to future conduct, or industrial policy, it is 
arbitral (see Crewe and Sons Pty Ltd v. AMWSU (op cit) 
at page 2627 and see the cases also cited therein). 

In particular we refer to Re Cram and Others; ex parte 
Newcastle Wallsend Coal Co Pty Ltd (op cit). 

If this were an exercise of judicial power, it would plainly 
be ultra vires s.44 of the Act. If it is an exercise of arbitral 
power, it is clearly infra vires. 

If the Commission heard and determined the matter, even 
were it a dispute as to a past transaction, as this was, and 
many industrial disputes are, and was not deciding existing 
rights, then that would be an exercise of the arbitral function 
and intra vires s.44, because s.26(l)(a) of the Act would be 
required to be applied inter alia. 

What then occurred here? 
The SDA claimed, as has been seen, that an agreement 

to alter working hours was unfairly entered into and should 
be set aside. 

There was no claim of a breach of the award because the 
agreement was entered into. There was no such claim in 
substance or in form. The award enables the making of such 
agreements, and it could not be said that anyone breached 
it by entering such an agreement. There was no application 
to decide existing legal rights. 

There was no claim for a penalty to be imposed, and no 
claim for any specific order that the award be complied with. 
There was no claim which could be read as attempting to 
enforce the award. There are no remedies of the type claimed 
here which are available to an Industrial Magistrate to order 
under s.82 of the Act. 

Further, the application does not allege what would be a 
clear claim for an enforcement, and we express that sort of 
claim in this manner: "My rights under the award include 
a right to prevent you entering into an agreement with me, 
because no such right under the award exists". That is not 
alleged expressly or by implication. 

What occurred here was this. The applicant union alleged 
"The manner in which this agreement came about was 
unfair. Relieve our members of its obligation so that in 
future our members will not be bound by it. To permit it to 
continue to bind them as it has been doing since 7 August 
1991 would be contrary to equity, good conscience and the 
substantial merits of our case; it would be industrially unfair 
if in future the members were required to be bound by it". 

That description of the claim clearly characterises the 
claim as one for arbitral relief under s.44 when an agreement 
could not be achieved by virtue of other s.44 mechanisms. 
That is what occurred. 

The Commission at first instance held that it was unfair 
and contrary to equity, good conscience and the substantial 
merits of the case that the agreement bind the employees and 
ordered in effect that it be set aside. 

This was no binding declaration of right, no determination 
of existing legal rights, but an arbitral decision made after 
a conference, after a hearing and determination under s.44, 
and one which determined that the agreement could not bind 
the parties in the future because it had been unfairly brought 
about. 

Further, the order appealed against was not retroactive. 
No existing legal rights have been affected in the manner 
in which an exercise of judicial power affects such rights. 

In addition, if one looks at a dismissal and a claim that 
the dismissal was unfair, it is clear, too, in a similar way, 
that the applicant employee in that case is claiming 
something similar to what was claimed here. Let us explain. 
In an unfair dismissal case, the applicant says "The 
employer can dismiss me as a matter of law. However, what 
I say is that it was harsh, unjust or oppressive that it should 
have been done. I ask you to remedy that unfairness by 
reinstating me". 

We therefore conclude that this was not an application for 
enforcement, and was not the order made ultra vires s.44. 

We would add, too, that, in any event, as Mr Dixon 
submitted, the Commission had the power expressly 
conferred on it to determine any dispute arising under clause 
9(l)(c) by virtue of clause 9(l)(f). They both exist in the 
same subclause and clearly clause 9(l)(f) refers to clause 
9(l)(c) inter alia. 

Because the Commission was acting pursuant to that 
clause, a clause conferring on it a clear power to arbitrate, 
we also conclude that it acted within power. 
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We now turn to the so-called declaration. If the law is, 
as it would seem to be, that a declaration (notwithstanding 
s.34 of the Act which specifically provides that all decisions 
of the Commission must be in the form of a declaration, 
order or award) cannot stand on its own where no action is 
contemplated as the result of making it, at least in matters 
under s.44 (see per Brinsden J in the Acosta Case (op cit) 
at page 321), then there was no such bare "declaration" 
here. 

In the Acosta Case, the Commission made a declaration 
that nothing prevented the dismissal of Mr Acosta. The 
Commissioner went on effectively to authorise the summary 
dismissal of Mr Acosta and added a declaration that to do 
so would not be to unfairly dismiss him. 

In this case, the Commission's order contained, upon a 
fair reading, no declaration at all. It consists of two separate 
orders. The first orders that the parties, in effect, are no 
longer bound by the agreement. The Commission orders 
each agreement to be "set aside" in a manner not dissimilar 
to a decree of rescission. Before the Commission could do 
that, it had to make a finding that the manner in which the 
agreement was brought about was unfair. It did so and then 
went on to make its first order "setting the agreement 
aside". 

It then made a second order for the agreements to be 
delivered up to the signatories, which was consequential, 
too, upon its finding of unfairness. 

There was no declaration made, or, alternatively, if one 
were made, it was made in a manner approved by Brinsden 
and Olney JJ in the Acosta Case in a situation where "action 
was contemplated as a result of the making of it". That 
action was the setting aside of each agreement and then 
delivery up to the employee signatories. 

For those reasons, no ground of appeal is made out and 
there will be an order dismissing this appeal. 

Order accordingly. 
Appearances: Mr T.H.F. Caspersz (of Counsel) on behalf 

of the appellant. 
Mr HJ. Dixon (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles/Myer Ltd t/a K-Mart Discount Stores 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
No. 158 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

23 July 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 8th day of April 1992 and having heard Mr 
T.H.F. Caspersz (of Counsel) on behalf of the appellant and 
Mr HJ. Dixon (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 23rd day of 
July 1992 wherein it was found that the appeal should be 
dismissed, it is this day, the 23rd day of July 1992, ordered 
that the appeal be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 
Neville Max Wood berry 

and 
Koolan Island Club Inc. 

No 1720 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 

COMMISSIONER C B PARKS. 
16 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner, properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

It was an appeal against the decision of the Commission 
in the form of a declaration dated 15 October 1991, which, 
formal parts omitted, reads as follows:— 

"That the dismissal of Neville Woodberry on 16 
May 1991 by the Koolan Island Club (Inc.) was in all 
the circumstances unfair." 

The grounds of appeal appear on page 2 of the appeal 
book (hereinafter referred to as "AB") and provide as 
follows:— 

"1. The Commission erred in relying upon factors 
outside the employer/employee relationship to 
determine whether re employment should be 
ordered. 

2. The Commission erred in taking into account the 
general industrial relations circumstances of 
Koolan Island without advising the Applicant of 
its intention to do so and without providing the 
Applicant the opportunity to specifically address 
those issues. 

3. The Commission erred in relying upon what it 
found to be the possible industrial relations 
consequences of ordering re employment. 

4. The Commission erred in relying upon the 
evidence of the Respondent's witnesses without 
giving due weight to all of the circumstances that 
gave rise to that evidence including the purposes 
for which the Committee of Management of the 
Respondent passed resolutions. 

5. The Commission erred in not giving sufficient 
weight to the evidence of the Applicant as to the 
re establishment of a viable working relationship. 

Relief Sought. 
The Applicant seeks an Order of the Commission for re 

employment AND an Order for the payment of all benefits 
as the Applicant's service had been continuous discounted 
for wages received by the Applicant during periods when the 
Applicant was able to gain casual employment and for that 
period after termination for which the Applicant was paid 
(the notice period and pro rata annual leave)." 

Background. 
The Commission at first instance heard an application 

pursuant to s.29 of the Act alleging that Mr Neville Max 
Woodberry, who was employed as the Manager of the 
Koolan Island Club Inc, was unfairly dismissed from his 
employment on 16 May 1991, as a result of which he sought 
reinstatement. 

The Commission, having heard the evidence, decided that 
Mr Woodberry was unfairly dismissed, but it declined to 
make an order reinstating him, making a declaration only 
that he had been dismissed unfairly. 

The Commission declined to reinstate him, as I have said, 
against the background of the facts of this matter, which is 
that the respondent is an incorporated club on a remote 
island on the north-west coast of Western Australia, 
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managed by a Committee elected from the workforce who 
live and work there, and the President, Mr Wendt, is a 
member of the workforce on the island. The club is the 
centre of social activity on the island and its importance is 
attested to by the fact that the evidence reveals that even 
though the mine on the island will be closing within the next 
18 months and the workforce will diminish over that period 
the club will be required to operate until the final 
close-down, so the Commission found. 

The Commission also found that, as the time for 
shut-down becomes closer, the importance of the club to the 
industrial harmony on the island cannot be underestimated. 
In addition, 90%-95% of employees on the island are 
employed by BHP. 

Reasons. 
The reasons which the Commission at first instance gave 

for declining to reinstate Mr Woodberry are as follows: — 
(1) There is evidence that Mr Woodberry could not 

resume a working relationship with the Commit- 
tee which controls the club. 

(2) The club is functioning well at the moment with 
a new Secretary/Manager. 

(3) The Commission at first instance took into 
account its responsibilities under s.26(l)(a) of the 
Act. 

(4) It took into account "the commands of Section 
26(l)(c)". In particular, these were (as the 
Commission at first instance expressed it) that the 
matter affects the interests of persons immediately 
concerned and the interests of the community as 
a whole in a remote community. "At this stage of 
the life of the project it is extremely important that 
industrial harmony is preserved. It is therefore in 
the interests of the whole of the community that 
every effort be made not to allow situations to 
arise which have a real probability to disturb that 
harmony" (my emphasis). 

(5) That the only remedy available to the applicant in 
the circumstances was reinstatement, but that was 
not a remedy which in the face of a finding of 
unfairness should be lightly abandoned. 

(6) However, on balancing the interests of the parties, 
as it was required to do under the Act, it was 
inappropriate that an order for reinstatement issue. 

Principles. 
The principles of law applicable in this matter are set out 

hereunder: — 
(1) The Commission at first instance relied on the 

dicta of Wilson J in Slonim v. Fellows (1984) 154 
CLR 505 at 515 which reads as follows (see page 
14 (AB)):- 

" However, it will always be a power to be 
exercised with caution having regard to the 
circumstances of the case. There will be many 
cases where the working relationship of the 
employer and employee is so close that to impose 
such a relationship by an award would be 
destructive of industrial harmony." 

(2) This was a discretionary decision as defined in 
Norbis v. Norbis 65 ALR 12 which the Full Bench 
is required to deal with in accordance with House 
v. The King 55 CLR 499 and Hamersley Iron Pty 
Ltd v. ADSTE 64 WAIG 852. That is, it is not to 
substitute its own decision for that of the 
Commission at first instance, but to consider 
whether the Commission erred in the exercise of 
its discretion in the manner prescribed in House 
v. The King (op cit) and Hamersley Iron Pty Ltd 
v. ADSTE (op cit). 

(3) S.26(3) of the Act provides as follows: — 
"Where the Commission, in deciding any 

matter before it proposes or intends to take into 
account any matter or information that was not 
raised before it on the hearing of the matter, the 

Commission shall, before deciding the matter, 
notify the parties concerned and afford them the 
opportunity of being heard in relation to that 
matter or information." 

If there is a breach of s.26(3), then it constitutes 
an error of law (see Como Investments Pty Ltd v. 
FLAIEU 69 WAIG 1004 and see also RRIA v. 
AMWSU and Others 70 WAIG 2083 (IAC)). 

(4) The principles by which the question of reinstate- 
ment is to be dealt with are those set out in Max 
Winkless Pty Ltd v. Bell (1986) 66 WAIG 847 at 
848 as explained and amplified in FCU v. George 
Moss Ltd 71 WAIG 318 and Portius Pty Ltd v. 
TWU 71 WAIG 19. Curiously, the Commission 
at first instance made no reference to those 
authorities. I refer to them further hereunder. In 
FCU v. George Moss (op cit) the Commission 
observed at page 321: — 

"The only substantial remedies readily availa- 
ble in such a case if the dismissal is unfair are 
reinstatement, "compensation" concomitant to 
reinstatement, and a declaration concomitant to 
that. Perhaps another remedy might be a declara- 
tion of unfair dismissal with an order that a 
reference be provided in terms approved by the 
Commission. 

There may be other remedies available. How- 
ever, without compensation in lieu of reinstate- 
ment as a remedy available there is a restriction 
upon the ability of the Commission to provide 
every remedy which equity, good conscience and 
substantial merit might otherwise require. 

In the circumstances, and in the absence of such 
a remedy as compensation at large, then, as a 
matter of equity, good conscience and the substan- 
tial merits of the case, it seems to us that some of 
the impediments to reinstatement, expressed in 
Max Winkless Pty Ltd v. Bell (op. cit.), must now 
be regarded as less important conditions in the 
exercise of discretion in the absence of any 
substantial remedy other than reinstatement in 
successful claims of unfair dismissal." 

(And see the general discussion of reinstatement at page 
321). 

In Portius Pty Ltd v. TWU (op cit) at page 22 there was 
reference also to this view. 

Submissions. 
The appeal against this matter was an appeal against the 

Commission's refusal to make an order reinstating Mr 
Woodberry, having found that he was unfairly dismissed. 

It was submitted to us that the Commission ought to have 
addressed the question of reinstatement within that frame- 
work. Thus, it was not an answer merely to say that because 
a person could not work with a person who is reinstated, then 
the reinstitution of the relationship could not be effectively 
achieved. 

The main submission for the appellant was that the 
Commission at first instance attached too little weight to the 
decision in Portius Pty Ltd v. TWU (op cit) at page 22 and 
FCU v. George Moss Ltd (op cit) at page 321. 

What was submitted to us by Mr Trainer, on behalf of the 
appellant, was that as a result the concept of reinstatement 
was taken beyond what was said in Max Winkless Pty Ltd 
v. Bell (op cit). 

In addition, Mr Trainer submitted that the working 
relationship operated for some time after the events of April 
1990. 

Mr Trainer also took us to Mr Peter James Burchett's 
evidence which was, inter alia, that he was instructed prior 
to the termination of the appellant's services to start looking 
for a replacement. 

It was submitted that the findings of the Commission at 
first instance as to industrial harmony (see page 15 (AB)) 
went further than were available on the evidence. 
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Indeed, Mr Trainer submitted that the process of 
reinstatement requires a two-way process with both parties 
making some commitment to it. 

Again it was submitted, following the decision of the Full 
Bench in Cargill Australia Ltd v. FCU 71 WAIG 2480 at 
2483, that it is irrelevant that someone else has been 
employed in a position pending a reinstatement. 

Grounds 1, 2 and 3. 
It was submitted by Mr Trainer that these grounds would 

be referred to together in the submissions for the appellant. 
Firstly, we were taken to the last sentence of the first 

major paragraph at page 14 (AB) where the Commission at 
first instance said:— 

"As the time for shut-down becomes closer the 
importance of the club to the industrial harmony on the 
island, cannot in my view be underestimated." 

This, it was submitted, was linked to the decision of the 
Commission at first instance, and that this was borne out by 
what appeared at page 15 (AB) where the Commission 
observed in the last paragraph of its reasons for decision the 
following:— 

"At this stage of the life of the project it is extremely 
important that industrial harmony is preserved. It is 
therefore in the interests of the whole of the community 
that every effort be made not to allow situations to arise 
which have a real probability to disturb that harmony." 

The submission was that in determining whether rein- 
statement ought to have been ordered, the Commission at 
first instance should have directed its attention to the matters 
between the employer and the employee only. The matters 
to which it referred were external to the considerations 
which should have been undertaken, so Mr Trainer 
submitted. 

Further, "industrial harmony" as referred to in Slonim 
v. Fellows {op cit) is not to be read as wider than the working 
place. 

Further, and alternatively, it was submitted that there was 
no substantial evidence to justify a conclusion. Nor is there 
evidence that if Mr Wood berry returned it would create 
disharmony. The question of general industrial harmony was 
not permitted to be addressed by the parties as it should have 
been under s.23 of the Act It was submitted that this finding 
was central to the issues before the Full Bench and in 
relation to the decision of the Commission at first instance. 

It was also submitted that there was no evidence that if 
Mr Woodberry returned to his employment industrial 
disharmony would be created. 

In addition, it was submitted that the question of general 
industrial harmony should have been addressed upon 
opportunity given by the Commission. 

In reply Mr Gillon, who appeared for the respondent, 
submitted that ground 1 was totally inappropriate because 
s.26(l)(c) of the Act required the Commission to have regard 
for the interests of persons immediately concerned, and, 
where appropriate, for the interests of the community as a 
whole. 

The Commission at first instance had therefore correctly 
found (see page 15 (AB)):— 

"This matter does affect the interests of persons 
immediately concerned and the interests of the commu- 
nity as a whole." 

As to ground 2, Mr Gillon submitted that in referring to 
the general industrial relations of the island, insofar as 
s.26(3) of the Act was concerned, it was clearly raised in the 
evidence of Mr John Paul Newton in the transcript which 
was to the effect that 95%-96% of the people on the island 
were employed by BHP and that both the club and the mine 
were winding down. 

It was therefore submitted that this matter was clearly 
raised before the Commission at first instance. 

As to ground 3, Mr Gillon submitted that the Commission 
must take into account the industrial consequences of 
ordering re-employment, particularly as the circumstances 
of this particular island were unique and 96% of the people 
relied directly on one company for employment. 

Grounds 4 and 5. 
In support of these grounds, Mr Trainer submitted that 

following a warning as to work performance given to the 
appellant on 10 December 1990, the appellant continued to 
work continuously with no breaks until April 1991 when his 
services were terminated. 

There was, it was submitted, nothing which would have 
demonstrated that the appellant from December 1990 
onwards had not worked other than effectively, and had 
carried out his duties in a harmonious manner. There were 
no complaints about him at Committee of Management 
meetings (see page 58 of the transcript at first instance 
(hereinafter referred to as "TFI")). 

It was also submitted that the resolution to terminate was 
not unanimous. 

Further, a resolution saying that it was not possible to 
work with him was passed in September 1991, obviously for 
the purposes of providing material for this hearing. 

Next, the submission was that after the warning was given 
in December 1990 Mr Burchett was asked (see page 66 
(TFI)) to keep an eye out for a replacement so that even 
before the appeUant was terminated that was being planned. 

There was some evidence of disagreements between Mr 
Woodberry and the President The Commission at first 
instance was therefore, it was submitted, not entitled to find 
that there was a longstanding dispute between Mr Woo- 
dberry and the President, although there had been a dispute 
over a situation involving a bar manageress and the 
re-arrangement of matters in the bar which affected her. It 
was submitted that this was not relied upon by the 
respondent in its decision to terminate Mr Woodberry's 
employment. 

Further, these events occurred before the warning was 
given. 

Taking all of this into account, reinstatement was a viable 
option. 

As to ground 5, it was submitted at page 27 (TFI) by the 
appellant that he still has friendships on the island, and that 
he would have been able to re-establish a working 
relationship. This, it was submitted, was not taken suffi- 
ciently into account by the Commission at first instance. 

It was submitted that this was supported by the evidence 
of Mr Burchett who had known Mr Woodberry for 15 years 
(see pages 52-53 (TFI)). 

In addition, Mr Wendt, the President, recognised (see 
page 66 (TFI)) that he was not entirely without blame for 
the communication breakdown between the two men. 

For these reasons the contention that the appellant could 
re-establish a viable working relationship was supported by 
the evidence. 

Mr Gillon's submissions as to grounds 4 and 5 were these. 
The fact that the resolution was passed was irrelevant and 

little weight was attachable to it. 
As to the evidence of Mr Woodberry that he could 

re-establish a working relationship had been rejected by the 
Commission at first instance. There was clear contrary 
evidence from Mr Newton. Mr Wendt (see pages 55, 66-69 
(TFI)). 

Thus, it was submitted that there was ample evidence for 
the Commission at first instance to find that Mr Woodberry 
could not be reinstated. 

Summary. 
It should be borne in mind that this appeal related purely 

to a decision of the Commission at first instance to dismiss 
the application on the basis that the Commission would not 
order reinstatement. 

The Commission clearly found that the incidents com- 
plained of were not "of sufficient force which should have 
led to the termination of the contract in the way that it 
occurred". 

It found further that there was a probable denial of natural 
justice in that the appellant was not properly confronted with 
his fadings, or, alternatively, if he was, he then served a 
probationary period, and nothing was put to him at the end 
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of it which would indicate to him that there was on-going 
dissatisfaction with his services (see page 13 (AB)). 

The Commission found that the dismissal was unfair. 
The question of the remedy of reinstatement and the well 

known dictum of Wilson J in Slonim v. Fellows (op cit) was 
then considered by the Commission. I should say that His 
Honour observed that the remedy of reinstatement "... will 
always be a power to be exercised with caution having 
regani to the circumstances of the case". 

As I have indicated above, the question of practicality 
referred to in Max Winkless Pty Ltd v. Bell (op cit) is now 
less important since RR1A v. ADSTE 68 WAIG 11 (Pepler's 
Case). 

His Honour went on to observe that there will be many 
cases where the working relationship of the employer and 
employee is so close that to impose such a relationship by 
an award would be destructive of industrial harmony. 

The words "industrial harmony" in that dictum plainly 
refer to "industrial harmony" between employer and 
employee. 

The Commission at first instance then went on to consider 
that the respondent is an incorporated club on a remote 
island off the north-west coast of Western Australia, the 
centre of social activity on the island managed by a 
Committee elected by the workforce. 

The island is closing down and the club will close with 
it. However "the importance of the club to the industrial 
harmony on the island, cannot in my view be underesti- 
mated" (see page 14 (AB)). 

In those words, the Commission was clearly referring to 
industrial harmony generally. 

There was no evidence of disharmony if Mr Wood berry 
were reinstated, nor was there any evidence from which it 
might be found that it would occur. True it is that the 
President is, as the Commission at first instance found, a 
member of the workforce, and that there was friction 
between the two. However, there was no evidence that this 
had overflowed or that it would overflow into industrial 
relations between the employer and its employees generally. 

Mr Newton's evidence as to the size of the workforce and 
the shut down of the island is not evidence of disharmony, 
nor was it evidence so that the issue of general industrial 
disharmony was raised outside the club. The industrial 
harmony on the island could only mean the harmony as it 
applied to industrial relations between the workforce and 
BHP. There was no evidence of that. The matter was, in fact, 
not raised at first instance. 

The Commission at first instance drew an inference which 
it was not entitled to draw and which it erred in so doing. 
It followed that the Commission was not entitled to find that 
it was in the interests of the community that Mr Wood berry 
be not reinstated. These observations apply also to the 
comments made in the last paragraph of the reasons for 
decision at first instance (see page 15 (AB)) where there 
were references to the need to preserve industrial harmony. 

As to the question of s.26(3) of the Act, it is clear that the 
Commission at first instance, from its finding, took into 
account a matter not raised before it, namely the question 
of industrial harmony in the community as a whole between 
the workforce and its employer, which had not been raised 
implicitly or explicitly. 

Further, no opportunity was given to the appellant, as s.23 
of the Act requires, to address the matter, and to make the 
finding which Mr Burchett's evidence does not take further, 
was made without complying with s.26(3). The Commis- 
sion's clear duty under s.26(3) is this. If in deciding any 
matter it proposes to take into account any matter or 
information not raised before it, it must do two things. 
Firstly, it must notify the parties that it intends to do so, 
identifying the matter or information. Secondly, it must 
afford the parties concerned the opportunity of being heard 
in relation to that matter or information. 

As to what orders precisely we should make to dispose 
of the matter, we will hear the parties. 

There was thus an error of law brought about by that 
omission. 

It was one of two central findings. The other was that 
some Committee members, including the President, were at 
loggerheads and had been for some time with Mr Woo- 
dberry. I should say that that evidence is quite clear and the 
Commission was entitled to place little weight on Mr 
Woodberry's evidence that he could re-build his employ- 
ment relationship. 

The Commission at first instance also took into account 
the fact that the current Secretary/Manager, the company 
and the club had a good relationship. There was no evidence 
that Mr Woodberry had any unhappy relationship with the 
company, if that is what is implicit in that finding. 

As to the September 1991 resolution, little weight could 
be placed upon that; it was clearly passed subsequent to the 
events, the subject of this application. 

In the circumstances, the Commission at first instance 
erred in relying upon the factor of industrial harmony 
outside the employer/employee relationship when there was 
no evidence upon it which it could rely. 

It also erred in so doing when it was not a matter raised 
before it as described in s.26(3) of the Act The Commission 
should have notified the parties and afforded them the 
opportunity to be heard in relation to that matter. To fad to 
comply with s.26(3), as I have said, therefore, constitutes an 
error of law. 

Grounds 1, 2 and 3 are made out. 
As to grounds 4 and 5, those grounds are not made out 

for the reasons which I have set out above. 
Whether the decision of the Commission at first instance 

was exceptionable, since it was a declaration made in 
isolation, and whether it is not within power to make such 
a declaration, was not raised before us and is an open 
question (see MTT v. Gersdorf 61 WAIG 611, but see also 
RRIA v. AWU 67 WAIG 320 per Kennedy J). 

In the circumstances, the appeal will be upheld and the 
decision made at first instance quashed. 

Commissioner Fielding: I have had the advantage of 
reading the Reasons for Decision prepared by the President 
In essence I agree with those reasons. 

There may weE be instances where factors outside the 
relevant employment relationship validly give cause for the 
Commission to refrain from ordering reinstatement where 
a dismissal is found to be unfair (c.f. Agnew Mining Co. Pty 
Ltd v. Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers (1986) 66 WAIG 1008). If, as 
the Commission at first instance suggested, reinstatement 
was likely to cause general industrial discord in the isolated 
community where the affected employee Eved, I would have 
thought that the Commission would be entitled to refrain 
from ordering reinstatement as it did on this occasion. The 
Commission exists to prevent, as well as to settle, industrial 
disputation and in exercising its jurisdiction is to have 
regard, not only to the interests of the persons immediately 
affected, but where appropriate, the interests of the 
community as a whole (Industrial Relations Act 1979, 
s.26(l)(c)). 

Further, there is no reason why the Commission, in 
reaching such a conclusion, should not take into account its 
knowledge of the industry or of the particular worksite. 
Indeed, the structure of the Commission is such that it might 
reasonably be expected to be in possession of and utilise 
such knowledge. Section 19 of the Industrial Relations Act 
1979 requires each member of the Commission to "keep 
himself acquainted with industrial affairs and conditions", 
presumably as an aid to exercising the jurisdiction vested in 
the Commission. However, in utilising such knowledge and 
information, the Commission is bound by section 26(3) of 
the Act to inform the parties of its intention to take such 
information into account in order that the parties might be 
heard on the matter. That is all the more essential where, as 
here the matter taken into account was a factor outside of 
the employment relationship in question and by nature was 
controversial, rather than notorious. As the President has 
indicated in his reasons, there was simply no evidence or 
other fair indication that the reinstatement of the employee 
in question was likely to have the far reaching effects the 
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Commission suggested. In that event, before relying on that 
fact, the Commission was bound by, but in this instance 
failed to comply with, the provisions of section 26(3) of the 
Act to raise the matter with the parties (c.f. Western Mining 
Corporation v. Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian Branch, 
Union of Workers (1983) 63 WAIG 1158). 

Commissioner Parks: I have had the advantage of reading 
the Reasons for Decision prepared by the President and 
those prepared by Commissioner Fielding. In principle I 
agree with the reasons of the President, however I hold a 
similar view to that expressed by Commissioner Fielding. 
That is, factors separate from a particular employment 
relationship may provide a valid cause for the Commission 
to refrain from ondering reinstatement. 

The President: The unanimous decision of the Full Bench 
is that the appeal be upheld and we will hear submissions 
as to the orders to be made. 

Appearances: Mr K Trainer on behalf of the appellant. 
Mr R Gillon (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville Max Woodberry 

and 
Koolan Island Club Inc 

No 1720 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 

COMMISSIONER C B PARKS. 
24 July 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. In the course of our reasons for decision proper 
in this matter we advised the parties that we would seek 
further submissions on the effect of the non-compliance with 
s.26(3) of the Industrial Relations Act 1979 (as amended). 

It is clear and indeed is conceded by the parties who were 
given the opportunity to make submissions in writing, that 
the effect of the non-compliance, on the authority of RRIA 
v. AMWSU and Others 70 WAIG 2083, is that the Full 
Bench is required to quash the decision as made in error of 
law. We therefore do so. 

Appearances: Mr K Trainer on behalf of the appellant. 
Mr R Gillon (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville Max Woodberry 

and 
Koolan Island Club Inc. 

No 1720 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDLNG. 

COMMISSIONER C B PARKS. 
23 July 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21st day of February 1992 and having heard 
Mr K Trainer on behalf of the appellant and Mr R Gillon 
(of Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter and reasons for 
decision being delivered on the 16th day of June 1992 
wherein it was found that the appeal should be upheld, and 
the Full Bench having determined that further reasons for 

decision will issue on a date to be determined, it is this day, 
the 23rd day of July 1992 ordered:— 

(1) That the appeal be upheld. 
(2) That the decision in application No 739 of 1991 

be quashed. 
By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH—Unions- 

Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
No 658 of 1992. 

RFFORF THF Ft II I TtFNCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. A. NEGUS. 
COMMISSIONER S. A. KENNEDY. 

17 July 1992. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 30th day of July 1992, it is this day, 
the 17th day of July 1992, ordered that the Full Bench refrain 
from further hearing the application upon the applicant 
seeking to withdraw the same by letter dated the 15th day 
of July 1992. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY. 

[L.S.] President. 

FULL BENCH—Unions- 

Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining and Energy Workers' Union of 
Australia, Western Australian Branch and United Timber 
Yards, Sawmills and Woodworkers Employees' Union of 

Western Australia 
No 348 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER A. R. BEECH. 

28 May 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. The applicants applied anew to alter rule 1. We 
were satisfied as to those matters which ought to be 
complied with under the rules which required compliance. 

In addition, we were satisfied that the name "The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch" is a name which did not offend the provisions of 
s.59 of the Industrial Relations Act 1979 (as amended) 
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(hereinafter referred to as "the Act"), unlike the previous 
name under which the unions sought to be authorised to be 
registered (see our reasons for decision herein 71 WAIG 
2775). 

The name involved was "The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch". No objection was 
taken to it by Mr Daly who appeared on behalf of The Forest 
Products, Furnishing and Allied Industries Industrial Union 
of Workers, WA as an objector, although he reiterated for 
the record his objection to the reference to Forestry Division 
in the rules, but that was not a matter which it was competent 
for us to correct. 

For those reasons we issued an order authorising the 
alterations sought. 

Appearances: Mr P. Harris on behalf of the applicants. 

Mr T. Daly on behalf of The Forest Products, Furnishing 
and Allied Industries Industrial Union of Workers, WA, as 
objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and United Timber 
Yards, Sawmills and Woodworkers Employees' Union of 

Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of an application by The Construction, Mining 
and Energy Workers' Union of Australia—Western Austra- 

lian Branch. 

348 of 1991. 
T. POPE DEPUTY REGISTRAR. 

16 April 1992. 
Decision. 

HAVING been directed by the Full Bench, I have this 16th 
day of April registered a new organization with the name 
"The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch". The office of the organization is 102 
Beaufort Street Perth. 

The new organization was formed as a result of the 
amalgamation of The Construction, Mining and Energy 
Workers' Union of Australia—Western Australian Branch 
and "United Timberyards, Sawmills and Woodworkers 
Employees' Union of Western Australia. The registration of 
these two aforementioned organizations has been cancelled. 

T POPE, 
Deputy Registrar. 

No 348 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER A. R. BEECH. 

16 April 1992. 
Order. 

THIS matter having come on for further hearing before the 
Full Bench on the 16th day of April 1992 and having heard 
Mr P. Harris on behalf of the applicants and Mr T. Daly on 
behalf of The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, WA, as objector, 
and having determined that reasons for decision will issue 
at a future date, it is this day, the 16th day of April 1992, 
ordered:— 

(1) That the Registrar be and is hereby authorised to 
register the new organisation to be known as "The 
Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia— 
Western Australian Branch" in accordance with 
s.72(l) of the Industrial Relations Act 1979 (as 
amended). 

(2) That those rules attached to the application herein 
are declared to be the rules of the said organisa- 
tion, save and except that rule 1 be altered to read 
that "The name of the Union shall be The 
Construction. Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia— 
Western Australian Branch". 

By the Full Bench. 

(Sgd.) P. J. SHARKEY, 
[L.S.j President. 

COMMISSION IN COURT 
SESSION— 

Matters dealth with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association Western Australian 

Union of Workers 
and 

Pharmacy 111 and Others 
No. 1050(1) of 1989. 

COMMISSION IN COURT SESSION. 
COMMISSIONER O.K. SALMON 

COMMISSIONER J.A. NEGUS 
COMMISSIONER IF. GREGOR. 

25 May 1992. 

Reasons for Decision. 
COMMISSIONERS SALMON, NEGUS AND GREGOR: 
This is an application to vary the Retail Pharmacists Award, 
1966 No. 23 of 1965. 

The claims and counterclaims in this case relate to salary 
rates and some conditions of employment prescribed in the 
award. However since the hearing of these matters was 
adjourned for judgment the Commission in Court Session 
has received a request that the salaries claim be dealt with 
as expeditiously as possible and separately from conditions 
if necessary. 

We do not intend to discuss the reasons for the request, 
suffice to say that it was made on cogent grounds and we 
accede to it. 

Application No. 1050 of 1989 as amended is now 
formally divided pursuant to s.27(l)(s) of the Act. Divided 
proceedings to be finalised by order relating to salaries only 
will be dealt with in these reasons for decision and 
re-numbered application No. 1050(1) of 1989. 
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Our reasons for decision are as follows: 
Section 32(7) of the Act requires the Commission to 

endeavour to resolve this matter on terms that could 
have reasonably been agreed at first instance or by 
conciliation. We think that the importance of that 
provision cannot be overstated for it is a key provision 
in an Act which has the promotion of good will in 
industry and the encouragement of conciliation with a 
view to amicable settlement of disputed matters 
amongst its principal objects. 

As for a recent authoritive statement on the subject of 
s.32(7), we refer to the unanimous decision of the Full 
Bench in Confederation of Western Australian Industry 
(Inc) and The West Australian Timber Industry Industrial 
Union of Workers, South West Land Division (71 WAIG 15 
at 18). 

Reasonable terms of settlement at first instance or by 
conciliation do not envisage processes of setdement based 
on the superior industrial strength of one or the other of the 
parties concerned. The term "reasonable" should be read 
to mean settlement based on moral and prudential consider- 
ations [Gregory vs Philip Morris (1988) 80 ALR 455 at 457 
per Jenkinson J]. 

It should be remembered that ultimately the Commission 
is enjoined to exercise its jurisdiction under the Act 
according to the requirements of s.26, which is to say, fairly, 
having regard for the interests of the persons directly 
concerned and for the interests of the community as a whole. 
Therefore, it seems to us that the word "reasonable" in 
s.32(7) must be considered in this light also. Moral, which 
means principles or rules of right conduct, and prudential 
considerations appear to be most appropriate considerations 
in the prevailing context. 

The union presented a massive amount of documentary 
evidence and considerable oral evidence in support of its 
case, and the union's principal award was of fundamental 
importance in the construction and presentation of the 
supporting arguments. 

That award has a very long history of development. In 
many respects it reflects State public service employment 
standards and values and we cannot accept that it is, 
substantially, a minimum rates award. We are fortified in 
our opinion in consideration also of the overall award 
context concerning public hospital employment which 
includes awards having application to engineering trades 
and related classifications of employees, domestic employ- 
ees and orderlies, registered nurses and nursing assistants. 
From our own general knowledge of these awards we know 
the rates prescribed in them for the various classes of labour 
have been developed with regard for a number of factors in 
addition to the value of the work performed and we think 
it would be most unlikely that total rates prescribed in the 
applicant's award would not have been influenced by similar 
considerations, including developments in these particular 
awards. 
In particular we note the evidence concerning the work done 
by registered pharmacists in hospitals who hold no advanced 
skills qualifications. We conclude that salaries for these 
pharmacists have been determined with traditional career 
salary fixation factors in mind. And in that description we 
include progressive salary increments that recognise limited 
opportunities for advancement while studying for or holding 
higher qualifications: crowding out. 

We do not find the award salaries and conditions of 
hospital pharmacists to be of any particular relevance in this 
case. Rather we are of the opinion that The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, is the award to which we should turn for 
considerable guidance. That award was referred to by the 
respondents in argument and evidence, although briefly. 
Nevertheless, we think it is of particular importance—first, 
because it regulates the wages and conditions of pharmacy 
employees other than pharmacists but who are subordinate 
to pharmacists; second because the Commission in Court 
Session recently varied its terms to cater for the wages of 
employees who work ordinary hours between Monday and 
1.00pm Saturday and between Monday and Saturday with 

ordinary hours completed after 1.00pm Saturday; third, 
because it prescribes minimum wage rates for essentially 
unskilled classification of employees to which are added 
base rate adjustment (supplementary) payments to make up 
the award rate which has relevance for comparative purposes 
in this case; fourth, because that award rate was determined 
in the light of the Commission in Court Session order 
concerning the wages of employees working the Monday to 
Saturday hours referred to above. 

The union's claim for including an advanced skill 
pharmacist classification in the award was very largely an 
academic proposition. The evidence in support of including 
this classification failed to show real need for it, and the 
grounds for its inclusion were vigorously disputed. Further- 
more, so far as the inclusion of the classification in the award 
is intended to provide career opportunities for pharmacists 
employed in community pharmacies, the respondents 
counterclaim seeks to provide similar opportunities via the 
pharmacist in charge and pharmacist manager classifications 
which it proposes. We will deal with this subject further on. 

Professor Sunderland thought there was necessity and 
scope for primary care pharmacists, but in our opinion Mr 
Gibson was no less strong in his evidence for the 
respondents when expressing an opposite point of view. 

Mr Kirwan for the union extracted enough from the 
respondents' witnesses during cross examination to show 
that they were not altogether cool on the subject, however 
the respondents held strongly to their view that the proposed 
classification was impractical on grounds of cost. 

In our opinion it could not reasonably be agreed that the 
disputed classification be included in the award and in the 
present circumstances we would not grant this part of the 
union's claim independently of s.32(7) considerations. 

The respondents' opposition to the union's salary claims 
for pharmacists and trainees was not academic nor was it 
frivolous. The counterclaims were fully explained and 
supported by evidence. The case against salary comparisons 
with hospital pharmacists at all levels was opposed 
primarily on the grounds that there were real differences 
between the demands of hospital patients and community 
pharmacy clients. Such are the differences between the 
pharmacists' responsibilities in each case, say the respon- 
dents, that comparison for salary purposes was quite 
inappropriate. 

The respondents' proposed classifications structure re- 
flects the Guild's assessment of a national standard salary 
structure with qualified pharmacists in the first year of 
employment receiving the least minimum salary level which 
is fixed at 130% of the wage prescribed as the minimum for 
the key tradesperson classification in the Metal Industries 
Award. Three grades of pharmacist manager are proposed 
and the highest is to receive salary fixed at 210% of the key 
tradesperson's wage. Grade 3 pharmacists in charge are to 
receive salary fixed at 180% of the key wage which is the 
same percentage salary figure for Grade 1 pharmacist 
manager. 

It was said in evidence for the respondents that the 
pharmacist in charge and pharmacist manager classifications 
would provide the appropriate career avenues for pharma- 
cists employed in community pharmacies; indeed, that 
particular career opportunity was an element of some 
importance in choosing appropriate external relativity 
percentages for each classification. But the external relativ- 
ity assessment for first year qualified pharmacists did not go 
unchallenged and it appears that whilst an external relativity 
of 130% was determined by comparison with four and five 
year tertiary qualified scientists, no consideration was given 
to the possible invalidity of that comparison arising from the 
fact that a pharmacist completes 2000 hours practical 
training in a pharmacy before registration. 

We do not think it is necessary for us to comment upon 
that challenge. We think it is far more important that we 
observe that the cross examination revealed that the 
particular percentage assessment is strictly the Guild's 
assessment and there was the suggestion that it was still 
open to modification arising from union input. 
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In view of the requirements of s.32(7) of the Act the 
importance of our observations needs no emphasis. However 
it is now for us to resolve issues according to what could 
have been reasonably agreed and we will do so within the 
framework of minimum wage relativities. 

Mr Gibson in his evidence said that pharmacist in charge 
and pharmacist manager involve quite distinct roles. In his 
description a pharmacist in charge is employed primarily to 
dispense prescriptions. This pharmacist also provides health 
care service to customers relating to schedule and other 
prescriptions. This pharmacist also supervises other staff, 
ensuring that the correct policy and procedure of the 
pharmacy are carried out and serves customers in general. 
A pharmacy manager has responsibility for policy decisions 
regarding the overall pharmacy operation; engagement and 
dismissal of staff; staff moral; financial control and security. 
These duties, said Mr Gibson, are not undertaken by 
pharmacists in charge. 

In our opinion staff supervision, or to use the words in the 
proposed classifications, being "in charge" of other 
employees, involves a distinct responsibility. But from our 
general knowledge of awards we are aware that employees 
who are "in charge of" other employees are usually paid 
according to the leading hand provisions contained in 
awards and registered industrial agreements. 

The standard leading hand clause in awards prescribes 
three rates payable in addition to the ordinary wage 
prescribed for the leading hand's classification. For exam- 
ple, the metal industries award; not less than three and not 
more than ten other employees, $16.50; more than ten and 
not more than twenty, $24.50; more than twenty, $31.20. 

In fact the Wholesale and Retail Employees* Award 
departs from the standard provision by providing less in 
terms of extra rates in the first two categories of employee 
in charge and more for the third category. But whereas the 
second and third category are defined purely in terms of 
being in charge of other employees, the first, and lowest 
paid, category is defined in terms of employees being 
"placed in charge of a shop, store or warehouse with no 
other employees, or if placed in charge of less than three 
other employees". 

The salient point for our purposes is that, generally, being 
in charge of other employees is the one and only requirement 
necessary to satisfy the leading hand definition. On the other 
hand being in charge of employees is but one, albeit an 
important one, of a number of duties undertaken in the work 
of a particular classification variously labelled, foreman, 
supervisor or manager. 

Mr Gibson's evidence describes the difference we have 
outlined. We note also that in the publication Award 
Restructuring Implementation Manual the Trainer/Supervi- 
sor/Co-ordinator Level 1 is described in the outline of the 
new classification structure in terms that excludes leading 
hand. In fact the publication explains that "Trainer/ 
Supervisor/Co-ordinator" replaces the old foreman and 
supervisor classifications and that the new classification 
comprises three levels. 

Given the abundance of evidence before us we are quite 
certain that a qualified pharmacist would perform all of the 
duties required of a pharmacist in charge, grade 1 in the 
respondent's proposals with, perhaps, the exception of 
supervising other staff. But we also think that while being 
in charge of more than three but less than ten other 
employees is a distinct responsibility, it is a responsibility 
able to be assumed by any registered pharmacist. In this 
respect we note that a registered pharmacist can ordinarily 
be placed in charge of less than three other employees and 
that being so we cannot see how this pharmacist could not 
successfully be placed in charge of more than three. 

However, we think it is patendy unreasonable according 
to prevailing comparative criteria that the internal relativity 
difference between a registered pharmacist in the first year 
of employment and a pharmacist in charge grade 1 be 
115.37%. In salary terms that difference amounts to $4,352 
per annum or $83.70 per week. But according to the 
evidence, in terms of additional responsibilities a pharmacist 
in charge grade 1 can be fairly compared with a leading hand 

in charge of not less than three and not more than ten other 
employees. 

Career opportunities were also a consideration in formu- 
lating the classification structure in the respondent's 
proposals. That subject was dealt with fairly extensively in 
Mr Bridge's evidence. We think the impression he wished 
to convey was that each step in the salary range from 
pharmacist in charge grade 1 to pharmacist manager grade 
3 reflected a consideration of work value differences and in 
that context career opportunities are made available to 
community pharmacists. 

However, given that there are pharmacies in which 
pharmacist's will supervise more than 20 employees we 
cannot, even then, understand how the range of minimum 
salaries proposed for all grades of pharmacists in charge can 
be justified in consideration of anything more than 
supervising other employees unless it is traditional career 
considerations of the kind we mentioned earlier that also 
count. 

There is nothing wrong with or prohibited in determining 
wages or salaries for particular classifications with regard 
for traditional career considerations. That factor is as 
genuine and acceptable as skill and responsibility are for the 
same purpose, however we think it should be accounted for 
in the supplementary element of the wage or salary. But in 
respect of the respondents' proposals in this case the 
problem is that while that kind of consideration has been 
applied in determining salaries for all grades of pharmacist 
in charge it has not been applied in determining salaries for 
registered pharmacists. It is true that there is a salary 
proposed for registered pharmacists in their second year of 
employment and thereafter which is higher than the salary 
prescribed in the first year. However if that difference is also 
arrived at with regard for traditional career considerations, 
the weight given to that factor in the case of second year 
pharmacists falls far short of the weight given to it in 
determining salaries for pharmacists in charge. 

We note that whereas the graduate scientist level 1 has 
a minimum wage relativity of 130% of the key classification 
wage in the metal industry award, C10, the experienced 
scientist level 2 has a relativity of 160% with the same 
classification. And from the material provided to us it is 
quite clear that the two levels of scientist relate to persons 
of lesser and greater experience employed in the same 
classification. 

We think that a pharmacist who must complete 2000 
hours experience in pharmacy in addition to a three year 
course of tertiary study before registration would be as close 
to meeting all of the practical requirements of the pharmacy 
classification as to justify the full measure of the appropriate 
minimum salary from commencement. 
On the basis of that finding, which in our opinion was a 
finding reasonably open to the parties at first instance or by 
conciliation, it is possible to formulate terms upon which the 
salaries for all levels of pharmacists could be reasonably 
agreed. 

By way of illustration, it could have been reasonably 
agreed that supervision of less than 10 employees in a 
pharmacy is a responsibility to be ordinarily borne by 
registered pharmacists and accounted for in their salary; that 
there should only be one level of salary prescribed for the 
registered phatmacist classification calculated on 160% 
external relativity; that there be only two grades of 
pharmacist in charge, grade 1 being defined as a pharmacist 
in charge of more than 10 but not more than 20 other 
employees and grade 2 defined as being in charge of more 
than 20 other employees; and that the respective salaries be 
calculated on 165% and 175% external relativity. 

Relativities for the two remaining classifications of 
pharmacist in charge seems to us to be far more realistically 
fixed at 165% and 175%, all things considered. 

We are also of the opinion that the three grades of 
phatmacist manager and the salaries proposed by the 
respondents could have been reasonably agreed at first 
instance or by conciliation. 

The results arrived at in the foregoing illustration can be 
arrived at differently using the minimum and supplementary 
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wage rates prescribed for essentially unskilled classifica- 
tions of employees in the Wholesale and Retail Employees' 
Award. In our opinion this is the more appropriate method 
given the much greater degree of relevance that award has 
for the day to day operations of the respondents' pharmacies. 

However, if questions are raised about the reliability of 
an external relativity of 160% between the registered 
pharmacist and the CIO tradespersons under the Metal 
Industries Award, a work value relativity between four and 
five year graduate scientists and C14 essentially unskilled 
employees in the same award of 130% : 78% has as much 
force and meaning as a work value relativity between 
graduate scientists and CIO tradespersons of 130% : 100%. 

The respondents in this case equate the work value of 
graduate scientists level 1 with registered pharmacists but 
they appear to disregard altogether the relative position of 
registered pharmacists and the essentially unskilled classifi- 
cations under the Wholesale and Retail Employees' Award. 

We are careful to use the description essentially unskilled 
rather than simply, unskilled because the C14 classification 
in the Metal Industries Award covers work requiring up to 
38 hours (one week) induction training. Comparable 
classifications under the Wholesale and Retail Award 
include storeperson, packer, despatch hand and reserve stock 
hand, and, for example, a storeperson is defined as an 
employee "...performing one or more of the following 
duties: receiving, handling, storing, assembling, recording, 
preparing, packing, weighing, and/or wrapping, branding, 
sorting, stacking or unpacking, checking, distributing or 
despatching or distributing goods in a shop, store or 
warehouse or delivering goods from a shop, store or 
warehouse." We think it would be thoroughly unrealistic to 
suggest other than that in this day and age many of these 
tasks are not unskilled tasks in the retail and wholesale 
industry. 

Many of those tasks can be competently performed by the 
average unskilled person, and even if some form of training 
is required in respect of any one of the tasks, it is not likely 
that the length of the period of training required would be 
longer than one week of 38 hours. In our opinion essentially 
unskilled classifications catered for under the Wholesale and 
Retail Employees' Award are comparable with C14 classifi- 
cations under the Metal Industries Award. 

The award rate for this class of shop employee is made 
up of a base rate of $364.20 plus a minimum rate adjustment 
(supplementary wage) of $20.80, giving a total of $385.00 
per week. 

Applying the percentage relativity of 130% : 78% to 
registered pharmacists and Shop Assistant etc the base rate 
for registered pharmacists will be $31,564 per annum. 
Adding to that figure the annual equivalent of $20.80 per 
week which is the minimum rate adjustment (supplementary 
wage) for Shop Assistants etc ($1,082.00) a total of $32,646 
is the result. 

There is a mere eight dollars per annum difference 
between the annual figure in this result and the annual salary 
proposed by the respondents for the pharmacist in charge 
grade 1. 

The results arising out of the two comparative exercises 
we have dealt with provide the grounds for reasonable terms 
of settlement in this case in the terms we have stated at page 
8. 

On that basis we would fix a salary for registered 
pharmacists of $32,654 per annum. The minimum wage 
component in this amount we would fix at $31,564 per 
annum. 

Our order would provide that the difference between 
$32,654 and the current annual salary of registered 
pharmacists be removed by providing that four equal salary 
increases be granted over a period of two years. The 
operative date of the first increase would be a date agreed 
by the parties. 

Salaries for pharmacists in charge grades 1 and 2 and 
phaimacist managers would be fixed as mentioned already 
at page 8 and the order would provide for phasing in as in 
the case of registered pharmacists. 
07533-2 

Finally, in all of the circumstances, we think that 
reasonable terms of settlement in the case of trainee 
pharmacists is an annual salary of $20,020. That figure 
represents parity with shop assistants with whom we think 
trainee pharmacists can be reasonably compared in work 
value terms. 

Pursuant to s.27(l)(v) of the Act, the parties are directed 
to jointly prepare an order in terms considered appropriate 
by them. 

Except in the event of unforeseen difficulties, should they 
arise. Commissioner Salmon will finalise the order on behalf 
of the Commission in Court Session. 

Appearances: Mr J. Kirwan on behalf of the Applicants 
Ms R. Dight on behalf of the Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association Western Australian 

Union of Workers 
and 

Pharmacy 777 and Others. 
No. 1050 of 1989. 

COMMISSION IN COURT SESSION. 
COMMISSIONER O.K. SALMON 

COMMISSIONER J.A. NEGUS 
COMMISSIONER J.F. GREGOR. 

15 June 1992. 

Reasons for Decision. 
COMMISSIONERS SALMON. NEGUS AND GREGOR: 
The Commission's decision concerning the claims to vary 
the Retail Pharmacists' Award, 1966 No. 23 of 1965 
regarding salaries was delivered in divided reference No. 
1050(1) of 1989. These reasons for decision concern the 
counterclaims in No. 1050 of 1989. 
Definitions 
The definitions of the categories of pharmacists that we will 
insert in the award are as follows: 

'Pharmacist' means: 
(i) a person who is registered as a pharmacist 

pursuant to the Act and who is employed in 
a pharmacy as such; and 

(ii) who in the course of employment may be 
placed in charge of not more than 10 other 
employees and be required to perform such 
other tasks in a pharmacy as are incidental to 
being in charge of others, but who shall not 
be required to perform substantially manage- 
ment tasks. 

'Pharmacist in Charge Grade 1' means a pharmacist in 
charge of more than 10 but nor more than 20 other 
employees. 
'Pharmacist in Charge Grade 2' means a pharmacist in 
charge of more than 20 other employees. 
'Pharmacist Manager' means a pharmacist whose 
employment in terms of the purpose to be achieved by 
it is the management of a community pharmacy 
practice. 

Our reasons for these definitions will also serve as 
supplementary reasons concerning the salaries we have 
already determined. 

Turning first to the definition of 'Pharmacy Manager', we 
refer to a pharmacist whose employment in terms of the 
purpose to be achieved by it is management. That is an 
expression of the test of substantial employment as used in 
the decision of the Chief Justice in Gary's case (57 WAIG 
585 at 586). 

'Management', of course, means management of a 
pharmacy in all of its respects, pharmaceutically and 
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otherwise, as described in the evidence of Mr Gibson and 
Appendix A of the counterclaims at page 13. 

We say nothing about the three grades for this classifica- 
tion and we are content to allow pharmacy managers and 
proprietors to agree upon the grade in circumstances of 
particular cases, whilst noting that if there is disagreement 
in any case the union has access to the Commission to state 
a case on the manager's behalf. 

A 'Pharmacist' is defined in Appendix A of the 
counterclaims with duties and responsibilities which in- 
clude, but are not limited to: 

dispensing prescriptions in accordance with require- 
ments of relevant legislation, counselling patients 
where necessary, NHS return preparation, DD stock 
control, cashing up, supervision of supply of scheduled 
items. 

Although the duties of 'Pharmacist in Charge' are more 
broadly defined in the Appendix it seems to us that while 
a 'Pharmacist' is required to perform duties which include, 
but are not limited to the list prescribed it is most unlikely 
that a 'Pharmacist' would not be prevailed upon to perform 
some or all of the duties listed in the definition of 
'Pharmacist in Charge'. 

The range of minor management—or non pharmaceuti- 
cal—tasks encompassed in both definitions are generically 
the same, and without some cogent evidence to the contrary 
we would conclude that each task has about the same work 
value and could be competently performed by any registered 
pharmacist. 

Indeed, while in the case of shop assistants the duties 
referred to may be material in support of a wage review, and 
we are not to be taken as meaning that they do, in our 
opinion these duties do not add to the work value of a 
registered pharmacist. As we interpret the evidence, the 
substantial work of a registered pharmacist in terms of the 
purpose to be achieved by it is professional dispensary work 
including the responsibility for drugs and advising clients. 
The other duties are well below professional duties in terms 
of skill and responsibilities and they are probably best 
explained as tasks usefully and reasonably undertaken by 
pharmacists in the practical circumstances of a pharmacy 
and in the ordinary course of their work. It is time they were 
recognised as such and it is also convenient that they be so 
recognised now when registered pharmacists' salaries have 
been increased. 

By way of useful analogy tradespersons generally, 
notoriously, drive motor vehicles between their home bases 
and work sites in the course of their work. That may be done 
regularly and it may be substantial in terms of the time spent 
doing it. But as far as we are aware the skills and 
responsibilities involved have never been reasons for awards 
or orders granting tradespersons extra rates of pay or 
allowances. Apparently driving vehicles is recognised as an 
incidental feature of tradespersons' work. 

In any event, and even if we are wrong in our 
observations, in the light of the salary for registered 
pharmacists we think it could have been reasonably agreed 
that registered pharmacists perform all of the duties in 
questl m as incidental in the performance of their pharmacy 
work. Furthermore, the definitions of 'Pharmacist' and 
'Pharmacists in Charge' should reflect that state of affairs. 
The justification for salary differentials should be confined 
to consideration of being in charge of substantial numbers 
of employees. 
Remaining Counterclaims excluding re Contract Pharma- 
cists 

In respect of each of the conditions of employment upon 
which the respondents have counterclaimed, they must show 
what they propose is fair. However, they are relieved 
somewhat in that task by the prevailing industrial relations 
context and the current emphasis on restructuring for 
efficiency. 

The counterclaims concern important, well established 
award conditions and in different circumstances the respon- 
dents may have faced great difficulty in achieving what they 
have claimed. But we have regard for the s.32(3)(a) order 

of 24 December 1992 (72 WAIG 157) wherein the Salaried 
Pharmacists Association is shown to have agreed "to give 
clear and unequivocal commitment to support fundamental 
and comprehensive award changes that make the award 
relevant to the Retail Pharmacy Industry" while accepting 
that that "commitment may well result in changes to 
working hours, classifications structures and overtime 
provisions". 

Obviously the question of fairness regarding the counter- 
claims must be influenced to a very large degree by the 
Association's commitment for it would have raised valid 
expectations in the respondents' minds concerning the fate 
of their claims. 

It cannot be said that the counterclaims were opposed 
with any real force, with, perhaps, the exception of Sunday 
penalty rates with respect to which we were referred to the 
decision of the Commission in Court Session in the Activ 
Foundation Case (2324). In fact we discerned acknowledge- 
ment of the justification for change in each of the areas of 
the award brought forward for consideration by the 
respondents, and the mainstay of the opposition was based 
on the union's concern about a possible reduction in 
pharmacists' incomes should the counterclaims be granted. 
However, Mrs Dight produced schedules relating to pharma- 
cists' incomes to allay fears of income reductions and we 
think her point was made. Furthermore, the new salaries for 
pharmacists are apposite in this respect. 

We have given consideration to the award for shop 
assistants and the differences in conditions of employment 
between those employees and pharmacists that would result 
from awarding the respondents' claims. We make it very 
clear that while such differences constitute circumstances 
that can be used in aid of securing changes in award 
conditions for shop assistants employed in pharmacies that 
is not a purpose of this decision, nor should this decision be 
used in any future negotiations or proceedings as though it 
was. 

We have decided to allow all of these counterclaims. 
Contract Pharmacists 

On the subject of contract pharmacists, we have full 
regard for the prevailing notions of enterprise bargaining but 
that notion does not exclude union involvement. 

With regard to the law on that particular subject it is found 
in the observations of Brinsden and Olney JJ in Robe River 
Iron Associates vs Amalgamated Metal Workers' and 
Shipwrights' Union of Western Australia (67 WAIG 723): 

It is a feature of industrial life that employees are 
grouped in unions and indeed the policy of the Act is 
to promote unionism and representation of employees 
by unions (per Brinsden J. at 723). 

By virtue of the statute that agreement extends and 
binds all employees who are employed by the appellant 
in the industry to which the agreement applies...The 
individual employees who are bound by the agreement 
have no control over the conditions applicable to their 
employment except to the extent that they may through 
their membership of the contracting unions have some 
influence. Consistent with the policy of previous 
legislation in force in this State for a period in excess 
of 80 years the Industrial Relations Act demonstrates 
very strongly a legislative intention that industrial 
relations should for the most part on the employee side 
be conducted by registered industrial unions....(per 
Olney J. at 729) 

In addition to the questions that arise from a consideration 
of their Honours' statements, s.114 of the Industrial 
Relations Act must also be considered. 

Section 114 and many of its implications were dealt with 
by the Full Bench in Confederation of Western Australian 
Industry (Inc) and The West Australian Timber Industry 
Industrial Union of Workers South West Lands Division (71 
WAIG 15). On the case presented to us in support of the 
proposals we are not convinced that the provisions as 
claimed would not lead to arrangements between pharma- 
cists and proprietors that breach this section of the Act. 
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We have considered s.26(2) of the Act whereby we are 
not restricted to the specific claim made or to the subject 
matter of the claim. We are mindful of s.32(7) and the 
importance we have placed upon that section of the Act in 
deciding pharmacists' salaries. We could draft a clause for 
inclusion in the award that would allow a form of enterprise 
bargaining that would not raise questions concerning s.114 
of the Act and that would be entirely consistent with the 
requirements of s.32(7). However, we think it would not be 
in the interests of all of the persons concerned that we should 
allow any provision at all on the subject of enterprise 
bargaining at this stage. 

Our views in this respect we fortified in several respects. 
Firstly the union has opposed the counterclaim and it has 
strong legal principal on its side, as we have already 
demonstrated. Secondly, in our opinion there is no urgency 
associated with the inclusion of such a provision in the 
award. Thirdly, the case for the counterclaim was not 
overwhelming or nearly so. And finally we think the subject 
of enterprise bargaining is so important as to warrant real 
attempts by the parties to discover mutually acceptable 
terms for inclusion in the award. 

Our decision is that this counterclaim should be refused. 
Pursuant to s.27(l)(v) the parties are directed to prepare 

a form of order to reflect all of the provisions in the 
counterclaim that have been allowed in these reasons for 
decision. 

Commissioner Salmon will finalise the order on behalf of 
the Commission in Court Session. 

Appearances: Mr J. Kirwan on behalf of the Applicants. 
Ms R. Dight on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association Western Australian 

Union of Workers 
and 

Pharmacy 777 and Others. 
Nos 1379 of 1988 and 1050 of 1989. 

Retail Pharmacists' Award, 1966 
No. 23 of 1965. 

COMMISSION IN COURT SESSION. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER J.A. NEGUS. 

3 July 1992. 
Order. 

HAVING heard Mr J. Kirwan on behalf of the Applicant and 
Ms R. Dight on behalf of the Respondents, and by consent, 
the Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Retail Pharmacists' Award, 1966 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 3 July 
1992, or as otherwise specified therein. 

BY THE COMMISSION IN COURT SESSION. 
(Sgd.) O.K. SALMON. 

[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 

4. Scope 
5. Term 
6. Definitions 
7. Wages 
8. Payment of Wages 
9. Part Time and Casual Employees 

10. Hours, Overtime and Penalty Rates 
11. Meal Break 
12. Lunch Hour Supervision 
13. Holidays 
14. Annual Leave 
15. Sick Leave 
16. Distant Jobs and Travelling Time 
17. Uniform Allowance 
18. Long Service Leave 
19. Time and Wages Record 
20. Engagement and Contract of Service 
21. Breakdowns 
22. Meal Money 
23. Union Membership 
24. Compassionate Leave 
25. Superannuation 
26. Maternity Leave 
27. Enterprise Agreements 
28. Consultative Procedures 
29. Savings Provision 

Appendix Work level standards and Gladings for 
Pharmacists 
Schedule of Respondents 

2. Clause 6.—Definitions: 
A. Delete subclauses (2), (5), (7) and (8) of this 

clause and insert in lieu the following— 
(2) "Pharmacist Manager" means a pharmacist 

whose employment in terms of the purpose 
to be achieved by it is the management of a 
community pharmacy practice. 

(5) "Trainee" means a person who has satisfied 
the examination requirements for the degree 
of Bachelor of Pharmacy, and who is 
engaging in the period of pre-registration 
training required by the Act. 

(7) "Student" means a person who is undertak- 
ing a course of study leading to the degree of 
Bachelor of Pharmacy. 

(8) "Part-time employee" means an employee 
who regularly works a minimum of three 
consecutive hours (meal oreaks excepted) 
and less than the hours prescribed for a 
full-time employee. 

B. Immediately following subclause (8) of this clause 
insert new subclauses (9) and (10) as follows— 
(9) "Casual employee" means an employee 

other than a full-time or a part-time employee 
who except where there is agreement to the 
contrary between the employer and the 
Association, works for a minimum of two 
consecutive hours (meal breaks excepted) 
and for a period of four weeks or less per 
year. 

(10) "The Act" shall mean the Pharmacy Act 
1964 as amended. 

C. With effect from the first pay period commencing 
on or after 24 November 1992 (1st MRA) delete 
subclauses (3) and (4) of this clause and insert in 
lieu the following— 

(3) (a) "Pharmacist in Charge Grade 1" means 
a pharmacist in charge of more than 10 
but not more than 20 other employees, 

(b) "Pharmacist in Charge Grade 2" means 
a pharmacist in charge of more than 20 
other employees. 

(4) "Pharmacist" means: 
(a) a person who is registered as a pharma- 

cist pursuant to the Act and who is 
employed in a pharmacy as such; and 
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(b) who in the course of employment may 
be placed in charge of not more than 10 
other employees and be required to 
perform such other tasks in a pharmacy 
as are incidental to being in charge of 
others, but who shall not be required to 
perform substantially management 
tasks. 

D. With effect from the first pay period commencing 
on or after 24 November 1992 (1st MRA) delete 
subclause (6) of this clause and renumber sub- 
clauses (7) to (10) as (6) to (9) respectively. 

3. Clause 7.—Wages: 
A. Delete subclause (1) of this clause and insert in 

lieu the following— 
Column Column 

•A1 'B' 
From the From the 
first pay first pay 

period on period on 
or after or after 
3/7/92 24/8/92 

(1) Classification 
(a) Pharmacist Manager 573.20 587.50 
(b) Pharmacist in Charge 515.10 528.00 
(c) Pharmacists: 

(}) First 2 years experience 452.90 464.20 
(ii) Thereafter 478.90 490.90 

(d) Trainees (percent of 
Pharmacists 
thereafter rate) 

% 
(i) During 500 hours 

prior to 
graduation 34 162.80 166.90 

(ii) During initial 
1,000 hours 
after graduation 53 253.80 260.20 

(iii) During final 
1,000 hours 
after graduation 57 273.(X) 279.80 

B. With effect from the first pay period commencing 
on or after 24 November 1992 delete this clause 
and insert in lieu the following— 

7.—Wages. 
Column Column 

'A1 'B' 
From the From the 
first pay first pay 

period on period on 
or after or after 
24/11/92 24/5/93 
Rate per Rate per 
week S week $ 

(1) Classification 
Pharmacist Manager 

Grade 3 683.90 780.(X) 
(b) Grade 2 663.00 738.20 
(c) Grade 1 642.20 496.60 

Pharmacist in Charge 
(a) Grade 2 588.40 648.80 
(b) Grade 1 581.50 635.00 

Pharmacist 
(a) First 2 years experience 518.70 573.20 
(b) Thereafter 536.50 582.10 

Trainee 
(a) First 1000 hours 302.(X) 343.80 
(b) Second 1000 hours 315.00 350.20 

Student (34% of Pharmacist 
thereafter 182.40 197.90 

(2) Subject to Clause 6.—Definitions, employees shall be 
classified and graded according to the work level standards 
and the grading arrangements prescribed in the Appendix to 
this award. 

(3) Where a pharmacist is required, at the direct request 
of the owner or manager, to be in charge of a shop for a 
period in excess of four continuous hours in any one day, 
he/she shall be paid at the rate for the relevant category of 
pharmacist-in-charge for the period of time so worked. 

(4) Hourly rates shall be calculated by dividing the 
appropriate weekly rate by 38. 

(5) Part-time employees 
Part-time employees shall be paid an hourly rate 
calculated on the basis of (1) and (4) above, for the 
classification involved. 

(6) Casual Employees 
(a) Casual employees shall be paid at an hourly rate 

calculated on the basis of (1) and (4) above, for 
the classification involved, plus an additional 
loading of 20 percent; such additional amount to 
be payment in lieu of annual leave, sick leave and 
public holidays. 

(b) A casual employee shall be entitled to a minimum 
of two hours pay in respect of each start. 

(7) A reliever shall be paid at the rate of ten per cent in 
addition to the rates prescribed in subclause (1) hereof. 

C. With effect from the first pay period commencing 
on or after 24 November 1993 delete subclause (1) 
of this clause and insert in lieu the following— 

(1) Classifications 
Base Rate Supplementary Award 
Per Week Payment Per Rate 

Week Per Week 
$ $ $ 

Pharmacist Manager 
(a) Grade 3 766.60 109.50 876.10 
(b) Grade 2 711.80 101.70 813.50 
(c) Grade 1 657.10 93.90 751.00 

Pharmacist-in-Charge 
(a) Grade 2 620.50 88.70 709.20 
(b) Grade 1 602.30 86.10 688.40 

Pharmacist 549.20 78.50 627.70 
Trainee 337.30 48.20 385.50 
Student (34% of 
Pharmacist rate) — — 213.40 

4. Clause 8.—Payment of Wages: Delete this clause and 
insert in lieu the following— 

8.—Payment of Wages. 
(1) Full-time and Part-time Employees 

Payment of wages or salary shall be made weekly, 
fortnightly or monthly according to the contract of 
employment, or as otherwise agreed, on any day 
of the week except Saturday or Sunday, provided 
that payment is made on an employee's ordinary 
working day. 

(2) Casual Employees 
Payment of wages shall be made at the end of each 
separate engagement, provided that, where the 
employer and the employee mutually agree, 
payment may be made either weekly, fortnightly 
or monthly. 

(3) Payment of wages shall be by cash, cheque or 
transfer to a bank, building society or credit union 
account in the name of the employee, provided 
that any additional charges incurred as part of the 
initial transfer of salary for each pay period shall 
be at the expense of the employer. 

(4) Where an employer elects to extend the pay period 
to fortnightly or monthly, such employer shall 
offer to phase in the changeover to the longer 
period over a period of three months. Any such 
phasing in of the pay period shall be by mutual 
agreement, provided that where the parties are 
unable to agree, the matter may be referred to the 
Commission. 

5. Clause 9.—Part-Time and Casual Workers: Delete this 
clause and insert in lieu the following— 

9.—Part Time and Casual Employees. 
(1) A part-time employee as defined in Clause 6 shall 

receive payment for wages, annual leave holidays 
and sick leave on a pro rata basis in the same 
proportion as the number of hours regularly 
worked each week bears to the ordinary hours for 
a full-time worker in each establishment. 

(2) When an employee has been engaged as a 
part-time employee, the employer shall notify the 
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Association in writing of the name of the 
employee and the number of hours that the 
employee is required to work each week. 

(3) Where a part-time employee is employed for a 
lesser period than three hours, such employee 
shall be paid a minimum of three hours' pay at the 
rate which would have applied had the employee 
worked those hours. 

(4) Where a casual employee is employed for a lesser 
period than two hours, such employee shall be 
paid a minimum of two hours' pay at the rate 
which would have applied had the employee 
worked those hours. 

6. Clause 10.—Hours and Overtime: The following 
amendments shall operate from 24 May 1993— 

Delete this clause and insert in lieu the following— 
10.—Hours, Overtime and Penalty Rates. 

(1) Hours of Work 
(a) The ordinary hours of work shall not exceed 

an average of 38 per week over a four week 
cycle, to be worked between 6 am and 
midnight Monday to Sunday inclusive, sub- 
ject to a maximum of 12 hours in any one 
day. 

(b) Where ordinary hours in excess of 38 are 
worked in any one week such additional time 
may be accrued to be taken as rostered time 
off. Such rostered time off may be taken 

(i) As a half day off per fortnight 
(ii) As a 19 day month 

(iii) In blocks of full days off, either rostered 
to be taken during the year in which they 
are accrued or to be taken in conjunction 
with periods of annual leave. 

(c) An employee shall receive at least one weeks 
notice of any rostered time off or of any 
change of rostered time off. 

(i) Where an employer fails to provide 
sufficient notice of rostered time off, an 
employee shall be paid for the ordinary 
time he or she is so rostered off at 
ordinary time rate. 

(ii) Where an employee having been given 
insufficient notice of being required to 
work on a rostered day off is required 
to work on a rostered day off such 
employee shall be paid for such time at 
overtime rates. 

(d) Notwithstanding the provision of subclauses 
(4) and (5) of this clause an employer and 
employee may by mutual agreement substi- 
tute a rostered day or half day off for another 
day or half day as the case may be in which 
case the rostered day or half day off shall 
become an ordinary working day. 

(e) Subject to the employer's approval, where 
one employee agrees with another employee 
to swap their rostered time off overtime rates 
shall not apply if such swap involves insuffi- 
cient notice or the working of hours in excess 
of those laid down elsewhere in this clause. 

(f) All accrued time off which remains untaken 
at the date of termination of an employee 
shall be paid at the rate of pay which applies 
at the date of termination. 

(2) Overtime 
(a) An employer may require an employee to 

work reasonable overtime as follows— 
(i) in excess of 12 hours per day; or 

(ii) in excess of an average of 38 hours per 
week over a four week cycle; 

(iii) outside the prescribed ordinary hours of 
work. 

(b) Overtime shall be paid at the rate of time and 
a half for the first two hours and double time 

thereafter, except on Sunday, when it shall be 
paid at double time for all time worked. 

(c) Where an employer and an employee mutu- 
ally agree, time off at the penalty equivalent 
may be taken in lieu of overtime payments; 
provided that such time off is taken within 28 
days, or is accumulated and added to the 
period of annual leave. 

(d) An employer may require an employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirements. No or- 
ganisation party to this award or employee or 
employees covered by this award shall, in 
any way whether directly or indirectly be a 
party to or concerned in any ban, limitation 
or restriction upon the working of overtime 
in accordance with the requirements of this 
subclause. 

(3) Penalty Rates 
(a) Ordinary time worked as follows shall be 

paid at the following penalty loadings in 
addition to the ordinary hourly rate: 

(i) On Monday to Saturday inclusive— 
(aa) between 6 am and 8.00 am, 25 

percent 
(bb) between 9 pm and midnight, 25 

percent 
(ii) On Sunday or a public holiday as 

defined, 50 percent with a minimum 
payment as for three hours work. 

(b) The penalty rates prescribed by this clause 
shall not be cumulative on overtime rates. 

(c) Where an employer and an employee mutu- 
ally agree, time off at the penalty equivalent 
may be taken in lieu of penalty payments; 
provided that such time off is taken within 28 
days, or is accumulated and added to the 
period of annual leave. 

(4) Any dispute arising out of the implementation of 
this clause shall be referred to the Commission for 
determination. 

7. Clause 11.—Meal Break: Delete this clause and insert 
in lieu the following— 

11.—Meal Break. 
(1) Subject to the provisions of Clause 12.—Meal 

Hour Supervision hereof and to subclause (2) of 
this clause breaks shall be taken at the time most 
convenient to the employer's business provided 
that not more than one hour nor less than thirty 
minutes shall be given or taken for each meal. 

(2) Where an employee has worked six consecutive 
hours in any one day without a meal break such 
employee shall be allowed a meal break provided 
that where an employee is required to work more 
than six consecutive hours without a meal break, 
the employee shall be paid at overtime rates for 
that meal break. 

8. Clause 16.—Distant Jobs and Travelling Time: 
A. Delete this clause and insert in lieu the follow- 

ing- 
lb.—Distant Jobs and Travelling Time. 

(1) Where an employee is engaged on outside 
work the employer shall pay all fares and a 
proper allowance at current rates shall be 
paid for all necessary meals. 

(2) Where an employee is engaged at such a 
distance that he cannot return at night, 
suitable board and lodging shall be found at 
the employer's expense. 

(3) All reasonable time spent travelling to and 
from country and metropolitan districts at the 
employer's direction shall be paid at the rate 
of one thirty-eighth of the weekly rate 



1764 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

specified for the classification of Pharmacist 
with two years' experience for each hour of 
travelling time, provided that in the case of 
a Pharmacist with less than two years' 
experience the hourly rate shall be one 
thirty-eighth of the appropriate weekly rate 
for each hour of travelling time. 

B. Operative from 24 May 1993. Delete from 
subclause (3) the words "with two years experi- 
ence" and the words provided that in the case 
of a Pharmacist with less than two years' 
experience the hourly rate shall be one thirty- 
eighth of the appropriate weekly rate for each hour 
of travelling time" 

9. Clause 20.—Contract of Service: 
A. Delete this clause and insert in lieu the follow- 

ing— 
20.—Engagement and Contract of Service. 

(1) Engagement 
An employee shall be engaged as a full-time, 
a part-time or a casual employee. 

(a) A full-time employee shall be engaged 
by the week, fortnight or month, as 
agreed between the employer and the 
employee, and shall work an average of 
38 hours per week in accordance with 
the provisions of Clause 10.—Hours 
and Overtime. 

(b) A part-time employee shall be engaged 
by the week. 

(c) A casual employee shall be engaged by 
the hour. 

(2) Contract of Service 
(a) The contract of service of all employees, 

other than those employees specified 
elsewhere in this clause, shall be a 
weekly contract terminable by one 
week's notice on either side or, in the 
event of such notice not being given by 
the payment or forfeiture, as the case 
may be, of one week's pay in lieu of 
such notice. 

(b) The contract of service of a casual 
employee or a 500-hour student shall be 
an hourly contract terminable by one 
hour's notice on either side, or in the 
event of such notice not being given, by 
the payment or forfeiture, as the case 
may be, of one hour's pay in lieu of such 
notice. 

(c) In the case of employees engaged on a 
fortnightly or monthly basis, employ- 
ment extending beyond six months shall 
be terminated by the employer or the 
employee on a fortnight's or a month's 
notice, as the case may be. Where the 
full period of notice is not given, wages 
for the appropriate period for which the 
notice given falls short shall be paid or 
forfeited, as the case may be. 

(d) The employer shall be under no obliga- 
tion to pay for any day not worked upon 
which the employee is required to 
present himself for duty, except when 
such absence from work is due to illness 
and comes within the provisions of 
Clause 15 or such absence is on account 
of holidays to which the employee is 
entitled under the provisions of this 
award. 

(e) These provisions do not detract from the 
employer's right at common law to 
summarily dismiss an employee on 
account of wilful misconduct. 

B. With effect from the first pay period commencing 
on or after 24 May 1993 delete the words "Hours 
and Overtime" from paragraph (a) of subclause 
(1) and insert in lieu "Hours, Overtime and 
Penalty Rates" 

10. Clause 25.—Superannuation: Delete paragraph (b) of 
subclause (1) of this clause and insert in lieu the following— 

(b) Except as otherwise agreed between the employer 
and the union, this clause shall not apply to 
locums, students, trainees or casual employees. 

11. Clause 26.—Maternity Leave: Operative from 24 
August 1992, insert immediately after this clause the 
following new clauses— 

27.—Enterprise Agreements. 
(1) The parties to this award recognise that because 

of the difference in the nature of the businesses 
operated by the respondents, circumstances may 
arise which are appropriately regulated by single 
enterprise agreements. 

(2) Where any of the parties raise the possibility of 
such an agreement, the relevant patties may 
jointly determine the manner of conducting 
negotiations leading to such an agreement. 

(3) When an agreement is finalised, the parties to it 
shall make application to the Western Australian 
Industrial Relations Commission for its terms to 
be ratified in the appropriate manner. 

28.—Consultative Procedures. 
The union and each respondent to this award will co-operate 
in the establishment of Consultative Committees at an 
enterprise level to consult and negotiate on matters affecting 
the efficiency and productivity of the enterprise which are 
not the subject of this award. 

12. Clause 28.—Consultative Procedures: Operative from 
24 May 1993, insert immediately after this clause the 
following new clause— 

29.—Savings Provision. 
(1) No full-time or part-time employee shall incur any 

reduction in gross earnings upon the implementa- 
tion of the 12 hour daily maximum hours 
provision in Clause 10.—Hours, Overtime and 
Penalty Rates. 

(2) This clause shall cease to have effect from the date 
of implementation of the final minimum rate 
adjustment increase in this award. 

13. Clause 29.—Savings Provision: After this clause 
insert the following appendix, with effect from the first pay 
period commencing on or after 24 November 1992— 

Appendix 
Work Level Standards and Gradings for Pharmacists 

For work involving professional pharmacist duties in 
community pharmacy, the following work level standards 
will apply. 
Pharmacist 
The registered pharmacist commencement level. A pharma- 
cist is professionally responsible for the dispensing of 
prescriptions in accordance with the Pharmacy Act. 

Duties and responsibilities shall include, but shall not be 
limited to: 

dispensing prescriptions in accordance with the re- 
quirements of relevant legislation, counselling patients 
where necessary. Pharmaceutical Benefits Scheme 
return preparation. Dangerous Drugs stock control, 
cashing up, supervision of supply of scheduled items. 

Pharmacy Manager 
A Pharmacy Manager is employed as the pharmacist in 
control of the business. Pharmacy Managers are totally 
responsible to the proprietor for all aspects of the business, 
including rostering of staff, hiring and firing of staff, full 
business administration and profit and performance, and 
strategic planning. 
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Pharmacy Managers will be graded as follows— 
Grade I—In charge of or manages a small shop where 

the equivalent full-time supervised staff 
(EFTS) is two or less. 

Grade II—In charge of or manages a medium shop 
where the EFTS is more than two but less 
than five. 

Grade III—In charge of or manages a large shop where 
the EFTS is five or more. 

EQUIVALENT FULL-TIME SUPERVISED STAFF is 
calculated according to the following formula— 

a/b = c 
where a = the total number of hours ordinarily worked 

by shop assistants in the pharmacy; 
b = the total number of hours the shop is 

ordinarily open for business, and 
c = the number of equivalent full-time super- 

vised staff. 

L:rv' jl.' voalt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Westralian Equipment Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. 798 of 1992. 

BEFORE HIS HONOUR 
THE PRESIDENT P. J. SHARKEY. 

10 July 1992. 
Reasons for Decision. 

THE PRESIDENT: This application was brought under 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

It is an application to stay the decision of the Commission 
constituted by a single Commissioner made on 8 June 1992 
in application No C 128 of 1992. That decision was in the 
form of an order. 

That order purported to cancel an order (71 WAIG 
776-777) which issued on 22 February 1991, by consent, and 
put in place the Metal Trades (General) Westralian 
Equipment Pty Ltd (Reduced Hours and Earnings) Order 
1991 (hereinafter referred to as "The Reduced Hours 
Order") to operate on and from 7 January 1991 (see exhibit 
2). 

Clause 5 provides:— 
"(1) Notwithstanding the provisions of the Metal 

Trades (General) Award, 1966, No. 13 of 1965 as 
amended, where the employer, the union and the 

majority of employees in the establishment, 
section or sections or group agree, hours of work 
may be arranged so that a lesser number of 
ordinary hours per week than those specified by 
the aforementioned award may be worked. 

(2) The hours of work agreed pursuant to subclause 
(1) hereof shall be deemed to be the ordinary hours 
of work for the purpose of the Metal Trades 
(General) Award, 1966, No. 13 of 1965 as 
amended." 

The intent of The Reduced Hours Order is expressed in 
clause 10 to be that the reduced hours of work and the 
associated reduction of weekly earnings may overcome the 
necessity for the termination of employees' services that 

may otherwise have been required due to the existing 
unfavourable economic circumstances. 

What occurred in practice was that a four day working 
week was in place before The Reduced Hours Order was 
cancelled. 

In applications for a stay of a decision under s.49 of the 
Act, the Commission, in exercising its discretion with 
particular regard to $.26(1) of the Act, takes into account, 
inter alia, whether there is a serious issue to be tried and 
whether the balance of convenience favours the applicant, 
who must establish on the facts that that is the case. 

There is, too, an inherent principle in all of that that a 
successful litigant is entitled to the fruits of his/her judgment 
or oixler. 

1 should add that the balance of convenience involves an 
evaluation of the relative positions of the parties in terms of 
their convenience (see for example Coles New World 
Supermarkets and Others v. FCU 70 WAIG 678). 

The grounds of appeal herein allege a denial of natural 
justice, and that the Commission in cancelling the order also 
acted beyond power in making the orders under s.44(6) of 
the Act, which it did. I summarise those grounds somewhat 
broadly. 

It was not seriously submitted that there was no serious 
issue to be tried. 

I find that there is, on the allegations made (see page 6 
of the transcript), a serious issue to be tried. 

The application herein relied on the applicant suffering 
serious damage to its business if I did not stay the order. It 
was submitted by Mr Beros, who appeared for the applicant, 
that the company has been in a somewhat tenuous economic 
position since 1989. 

There have been retrenchments and the company has 
sought to minimise the disruption caused to itself and its 
employees by its state of affairs by working a four day week. 
Orders for work are still at an extremely low level, so it was 
asserted. 

The order covers five employees who are 40% of the 
workforce. 

It was also submitted that, having regard to there being 
a 38 hour week required to be worked, if there is no 
reduction of hours, there is little likelihood of recovery of 
moneys paid. This is because they are required to be paid 
pursuant to the award, if the agreement to reduce hours is 
not in place pursuant to the order. That would clearly be the 
case. 

Mr O' Byrne, who appeared for the respondent union, 
made submissions with reference to the documents con- 
tained in the bundle (exhibit 2) (which I have read) and 
generally. 

On 31 July 1991, by letter, the union raised the existence 
of a number of problems with Mr Nichols on behalf of the 
applicant, but no attempt was made to resolve them. 

The respondent had advised that it would have to take the 
matter to the Commission. 

Complaint was also made that in a memorandum to 
employees signed J A Nichols and dated 15 August 1991, 
the applicant had dictated terms and conditions relating to 
reduced working hours without consulting the union. 

It was submitted, too, that since the workforce had been 
reduced from 40 to five then the four day week has not 
alleviated the problems about which there were complaints. 

I must say that in the absence of more precise material 
setting out how a workforce of 40 employees has been 
reduced to five, that I cannot be satisfied that the balance 
of convenience favours the applicant. 

It seems to me that the workforce is so reduced that it can 
be said that sufficient has been achieved to maintain 
viability without further retrenchments, if only by implica- 
tion. In other words, there is not sufficient material to 
demonstrate to me that the applicant will suffer detriment 
if it has to maintain a five person workforce for 38 hours per 
week. 

Further, the reduction of hours has to be agreed to by the 
majority of the employees. 
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Mr Beros submitted that an existing agreement was in 
place. However, although I reach no conclusion, it is not 
certain from clause 5 (quoted above) that the agreement was 
to remain in force indefinitely, even when redundancies 
continued. I say that because if the workforce is reduced, 
then arguably an agreement to work reduced hours must then 
be agreed to amongst others by a majority of those 
remaining employees. However, that question I do not 
determine here. 

In the circumstances, and for those reasons, I am not 
satisfied that the balance of convenience favours the 
applicant over the respondent's members whose wages are 
clearly reduced. 

It was not submitted that the applicant did not have 
sufficient interest under s.49(ll) of the Act to make this 
application. As a party at first instance it clearly did. 

The application will be dismissed. 

Appearances: Mr M J Beros on behalf of the applicant. 
Mr S O'Byme on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Westralian Equipment Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
No. 798 of 1992. 

BEFORE HIS HONOUR 
THE PRESIDENT P. J. SHARKEY. 

10 July 1992. 
Order. 

THIS matter having come on for hearing before me on the 
8th day of July 1992 and having heard Mr M J Beros on 
behalf of the applicant and Mr S O'Byme on behalf of the 
respondent, and having reserved my decision on the matter, 
and having determined that reasons for decision will issue 
at a future date to be determined by me, it is this day, the 
10th day of July 1992, ordered that the application be and 
is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch 
No. 892 of 1992. 

BEFORE HIS HONOUR 
THE PRESIDENT P.J. SHARKEY. 

16 July 1992. 
Order. 

THIS matter having come on for hearing before me on the 
16th day of July 1992 and having heard Mr R A Lilbume 
(of Counsel) on behalf of the applicant and Mr G T Stubbs 
(of Counsel) on behalf of the respondent, it is this day, the 
16th day of July 1992, ordered by consent:— 

(1) That subject to the applicant complying with the 
orders and conditions hereinafter expressed within 
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14 days of the 16th day of July 1992, the operation 
of order (4) of the order of the Commission of the 
30th day of June 1992 in application No. 1557 of 
1991 ("order (4)") be wholly stayed pending the 
hearing and determination of appeal No. 850 of 
1992. 

(2) That the applicant shall, on or before the 20th day 
of July 1992, pay the amount of $11,892.60 (being 
$27,366.42 plus $365.12 relocation expenses, 
less:— 

(a) moneys received by the respondent from the 
Department of Social Security in the sum of 
$7,968.36; 

(b) air fare of $356.00; 
(c) 38 hours in lieu $505.40; and 
(d) tax of $6,919.18), 

payable pursuant to in order (4) into an account 
acceptable to both parties. 

(3) That such account shall be opened by and 
maintained in the joint names of the applicant and 
respondent and to be jointly administered by Mr 
T H F Caspersz on behalf of the applicant and Mr 
G T Stubbs on behalf of the respondent. 

(4) That if any dispute as to the administration of the 
said account shall arise, the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being whose decision on the matter shall be final 
and bind all persons referred to in order (4). 

(5) That all and any liabilities for tax or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant which shall indemnify the respondent 
against any claim in respect of the same. 

(6) That all administration expenses in respect of the 
said account should be paid forthwith by the 
applicant. 

(7) That in the event of any failure to comply with all 
or any of these orders, then there shall be liberty 
to apply on 48 hours notice to revoke or vary this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(8) That in the event of the appeal herein being 
dismissed, then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith after tax payable on such amount 
of interest has been deducted, but without any 
other deduction, to the respondent. 

(9) That in the event of the appeal herein being 
upheld, then the moneys in such account, includ- 
ing any interest earned by or upon the same, shall 
be paid forthwith to the applicant after tax payable 
on such amount of interest has been deducted, but 
without any other deductions. 

(10) That there be liberty to apply on 48 hours notice 
in relation to clarification of these orders, or for 
any other ancillary orders or directions necessary 
to achieve what these orders require, save and 
except in relation to the decision made by the 
Registrar pursuant to order (4) hereof. 

(11) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



PRESIDENT—UNIONS— 

Matters dealt with 
Under Section 66— 

Editors Note: Orders and Decisions arising out of applica- 
tion 965/91, 1053/91, 1478/91, 1479/91, 1529/91 and 

127/92 are published hereunder and continue from 
72 WAIG 1529 and 72 WAIG 698. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
23 January 1992. 

Order. 
THIS matter having come on for an interim orders hearing 
before me on the 20th day of January 1992 and having heard 
Mr P M Nisbet (of Counsel) and with him Mr J G Fiocco 
(of Counsel) on behalf of the applicant, Mr R E Turner on 
behalf of the respondent and Mr D M Jones as agent on 
behalf of the intervener, and having made directions, it is 
this day, the 3rd day of February 1992, ordered and declared 
as follows: — 

(1) That the proceedings herein be and are adjourned 
sine die with leave to either party to relist upon 
three days notice in writing to be given after 
compliance with order (2) hereof. 

(2) That the respondent, Mrs M A Drake, file and 
serve upon the applicant, Mr L B Carter, within 
five days of the 21st day of January 1992, a 
complete and amended answer and counter pro- 
posal containing details of all orders sought, final 
or interim, and particulars of all rules alleged to 
have been breached. 

(3) That the applicant, Mr L B Carter, is ordered 
within seven days of the filing of order (2) hereof 
to file and serve any necessary reply and answer 
to such amended answer and counter proposal. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Western Australian Hotels and Hospitality Association Inc 

(Union of Employers) (Interveners). 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

3 February 1992. 
Corrected Order. 

THIS matter having come on for an interim orders hearing 
before me on the 20th day of January 1992 and having heard 
Mr P.M. Nisbet (of Counsel) and with him Mr J.G. Fiocco 
(of Counsel) on behalf of the applicant, Mr R E Turner on 
behalf of the respondent and Mr D M Jones as agent on 
behalf of the intervener, and having made directions, it is 
this day, the 3rd day of February 1992, ordered and declared 
as follows: — 

(1) That the proceedings herein be and are adjourned 
sine die with leave to either party to relist upon 

three days notice in writing to be given after 
compliance with order (2) hereof. 

(2) That the respondent, Mrs M A Drake, file and 
serve upon the applicant, Mr L B Carter, within 
five days of the 21st day of January 1992, a 
complete and amended answer and counter pro- 
posal containing details of all orders sought, final 
or interim, and particulars of all rules alleged to 
have been breached. 

(3) That the applicant, Mr L B Carter, is ordered 
within seven days of the filing of order (2) hereof 
to file and serve any necessary reply and answer 
to such amended answer and counter proposal. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore No. 

1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY 
17 June 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
abovenamed applicants for interim orders under s.27(l)(a) 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"). It was made against a 
background of reasons for decision of the Industrial Appeal 
Court in appeal No 19 of 1991 (unreported), that the appeal 
against my decision in application No 965 of 1991 should 
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be dismissed, and thus that my orders for an election to fill 
the office of President were valid, Mr Carter having 
purported to fill the position as Acting President as and from 
2 My 1991. 

Further background to the matter is that Mr Justice Walsh, 
on 17 March 1992, in appeal No 2 of 1992, and in respect 
of a notice of motion by the respondent, Mrs Drake, for a 
lifting of the stay of an order made by me, refused to lift the 
stay order completely. His Honour lifted the stay order to 
allow proceedings in this matter to continue to final 
determination. 

His Honour observed (see 72 WAIG 979 at 980) that, on 
the information which he had, the balance of convenience 
and the interests of justice did not justify him, having regard 
to the fact that the matters were to be determined before me 
by the end of May, granting a complete lift of the stay orders 
and he declined to do so. 

His Honour then went on to observe:— 
"I have not been convinced in these circumstances, 

in view of the fact that this matter will hopefully be 
resolved in a short period of time, that I should lilt it 
today, other than to give effect to Mr Nisbet's 
concession that it be lifted so as not to preclude the 
proceedings continuing to final determination before 
the president. 

For these reasons I refuse to lift the stay order 
completely. In doing that I wish to say that that does 
not in any way preclude a subsequent application being 
made to the learned President to vary the orders that 
he has made, nor does it preclude him from making 
further orders, either in April or May during the 
resumed hearing, if he feels that the evidence at that 
stage justifies him in reviewing the matter, he having 
had the benefit of further evidence." 

In refusing the application for a stay, of course, he relied 
on the undertaking that orders (2) and (3) would not be 
attempted to be enforced and that Mrs Drake, or her 
representative, would be given full access to the officers' 
books of account "and so on and so forth". 

Those remarks and the order which His Honour made 
related to orders which I had made on 4 February 1992, 
which orders were subsequently varied on 13 March 1992, 
and by which, in fact, I purported to set in place a number 
of interim orders in an effort to attempt to overcome the 
impasse in the administration of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers (hereinafter referred 
to as "the FLAIEU") which had arisen pending the hearing 
and determination of this matter. 

So many matters relating to the hearing and determination 
of this application proper are referred to in the record of this 
Commission and of the Industrial Appeal Court that I do not 
think it necessary to further describe what has occurred. 

The application for interim orders herein is contained in 
an Application For Interlocutory Relief dated 19 March 
1992 filed herein. 

In addition, there is a Minute of Proposed Interlocutory 
Declarations dated 12 May 1992. Paragraphs 1, 2 and 3 
thereof appear in full hereunder:— 

"1. That none of the purported meetings of the 
Committee of Management ("the Committee") 
of the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Austra- 
lian Branch, Union of Workers ("the LTU") held 
after 20th June 1991, namely the meetings 
purported to have been held on 2nd July 1991,6th 
August 1991, 3rd September 1991, 1st October 
1991, and 5th November 1991 ("the named 
meetings"), were validly summoned meetings of 
the Committee of the LTU, nor was any valid 
business of the LTU enacted at any of the named 
meetings; 

2. That any action(s) taken by Lynsey Barrington 
Carter ("Carter") in Ms purported role as Acting 
President of the LTU be declared invalid; and 

3. Any further orders the President of the Commis- 
sion may see fit and proper to so make." 

Both applications were opposed. Those are the two sets 
of matters which I am now required to decide. 

The principles which relate to the making of interim 
orders are set out in Green and Others v. Carter and Others 
72 WAIG 723 at 726-727 and are as follows:— 

"The Principles which should guide the President in 
these matters are as follows:— 
(1) That there is a serious issue to be tried. 
(2) That the balance of convenience favours the 

applicant. This includes, of course:— 
(a) Any relevant consideration which s.26(l) or 

(2) of the Act requires the President to take 
into account. 

(b) Any irreversible consequences of granting or 
refusing the application. 

(c) Any relevant consideration required to be 
taken into account by the Act. other than by 
s.26. 

(d) The promptness or otherwise of the applica- 
tion. 

(e) Any other consideration relevant to the 
particular application." 

Re Moore; ex pane Pillar 65 ALJR 683 is authority for 
the proposition, too, that, in relation to interim orders, some 
certainty should be preserved. 

The other application (ie for interim declarations) was one 
which would better be described as an application under 
s.27(l)(a) of the Act for dismissal of the matter, probably 
under s.27(l)(a)(iv). 

Further, although these dicta applied in a different case, 
namely Walker v. Hussmann Australia Pty Ltd (1991) 24 
NSWLR 451, where His Honour Hungerford J, albeit in a 
different context, dealing with the question of jurisdiction, 
but not entirely different, said this at page 463:— 

"If it be. found that the preliminary objection to 
jurisdiction had been established, then the proceedings 
should be dismissed. Where issues of discretion arise 
the approach is not so clear because a proper 
determination may only be possible following a 
consideration of all the facts. That may require, and 
generally would, a full trial of the issues. The difficulty 
arising was referred to by Kirby P in CBS Productions 
Pty Ltd v. O'Neill (1985) 1 NSWLR 601 at 606, in the 
following way; 

"Care must also be taken in utilising the 
procedures now available for the determination of 
preliminary points to avoid such determination in 
cases which are not ripe for this treatment. A 
matter is 'ripe' for separate and preliminary 
determination where it is a central issue in 
contention between the parties, the resolution of 
which will either obviate the necessity of litiga- 
tion altogether or substantially narrow the field of 
controversy. Thus, where a plaintiff sues contend- 
ing breach by the defendant of his duty to the 
plaintiff as an invitee, determination of this issue 
as a preliminary point would rarely, if ever, be 
appropriate if the plaintiff had in reserve, alterna- 
tive counts framed in the duty owed to a licensee 
or an entrant as of contractual right or in 
negligence generally. To determine the one matter 
would leave other issues unresolved and render 
the preliminary procedure a needless and expen- 
sive fatuity. 

Even allowing for the beneficial development 
of declaratory relief in recent years, there will 
frequently be occasions where issues are not ripe 
or otherwise appropriate for separate determina- 
tion." " 
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His Honour then went on to say:— 
"If the preliminary issue is, therefore, "ripe", it may 

be disposed of in a summary way; the result may well 
be the dismissal of the proceedings or the substantial 
narrowing of the issues for final determination. 
However, if the matter not be "ripe", then, and where 
the relevant facts are dependent on the admitted 
pleadings only rather than a comprehensive statement 
of agreed facts, the result may be, and I think this is 
generally likely, that the pleadings are struck out in 
whole or in part with leave to the claimant to substitute 
fresh or amended pleadings. That seems to me to be an 
uneconomic and inefficient way for litigation to be 
conducted, so that it must be in the clearest of cases and 
only where all relevant facts are known that the 
preliminary trial of discretionary issues is appropri- 
ate." 

His Honour had observed earlier at page 462 that:— 
"As a general proposition, all issues arising should 

be dealt with together in the substantive proceedings, 
unless the basis for the challenge to the lack of a 
reasonable cause of action, whether on jurisdictional or 
discretionary grounds, is clearly and manifestly demon- 
strated. The problems arising in prematurely determin- 
ing issues were adverted to by M off in P in World Hosts 
Pty Ltd v. Mirror Newspapers Ltd [1976] 1 NSWLR 
712 at 714-715." 

I agree that as a general proposition all issues should be 
dealt with together in substantive proceedings. However, by 
definition, interim orders are often required to preserve the 
status quo or for other reasons. 

I heard a large number of detailed submissions in this 
matter. 

Firstly, in relation to the claim for interim orders, it was 
said that time had expired and would continue to expire 
beyond what Walsh J had anticipated when he made his 
orders declining to lift the stay. 

In addition, it is, of course, the case that the evidence of 
Mrs Drake, the major witness for the applicant so far, has 
not been completed, and I have heard evidence from one 
other witness only, Mr G O'Neill. 

I have not been taken by Mr Turner to any substantial 
evidence which has not been put before me before in support 
of the application for interim orders. 

For the most part, those orders have been dealt with by 
me previously, and in particular in my orders of 4 February 
1992. 

True it is, and nothing has been said to the contrary, that 
the FLAIEU is divided paralysed by the current state of 
affairs, and my orders of 4 February 1992 set out to resolve, 
on an interim basis, that situation. 

However, nothing has been said to me in evidence at this 
time which I might safely accept in order to make interim 
orders in the face of His Honour Walsh J's stay. This 
includes matters such as industrial matters and representa- 
tion of persons. For example, the question of Mr Parting- 
ton's eligibility and other person's eligibility for member- 
ship is still in issue. 

The question of an audit should not be as yet addressed 
on the evidence, although whether I ought to make an order 
that the financial documents be placed in the custody of the 
Commission might be another matter and might require 
consideration in the not so distant future. 

As to the question of the mail being opened, it would 
seem to me that that now requires some action, because of 
the lapse of time, and because of the evidence that the 
documents are likely to be returned to sender. I will make 
an order in relation to that part of the application set out in 
order (6) thereof. 

However, in relation to the other matters, I am not 
persuaded that at this stage of the evidence the equity, good 
conscience and substantial merits of the case, as well as the 
balance of convenience, would direct me to make any 
interim orders. Having said that, I observe that there is 
clearly an issue to be tried. 

As to the question of the status of meetings chaired or 
attended by Mr Carter as "Acting President" or convened 
by him or any acts done by him as Acting President, it may 
be that that should be dealt with separately according to the 
principles which I have referred to in Walker v. Hussmann 
Australia Pty Ltd (op cit), in order to save time. However, 
to do so at present, with the present state of the evidence, 
would be undesirable. 

As to the question of representation, whilst it is necessary 
that there be in place a mechanism for representation of 
members, it is difficult to see how that is readily achievable 
whilst the hearing and determination of this matter is at its 
present stage. It may, however, be necessary to resolve such 
an unsatisfactory state of affairs on an interim basis. 

Presently, the question of the. validity of acts of the 
FLAIEU which have occurred whilst Mr Carter purported 
to act as President are connected, at least so far as the case 
has devolved as at present, with the question of the validity 
of other resolutions. That may alter. I am not disposed to 
make any order in relation to the s.27 application for that 
reason at this time. 

For those reasons the applications will be dismissed, save 
and except for an order which I will make as to dealing with 
the mail. 

Order accordingly. 
Appearances: Mr R E Turner, as agent, on behalf of the 

applicants. 
Mr P M Nisbet (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Maijorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991. 

Maijorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia. Western Australian Branch, Union of Workers 

No. 1529 of 1991. 
Maijorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
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Jeffrey Edward Shore, Mamee Su-Ann Symons and the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

17 June 1992. 
Order. 

THESE matters having come on for hearing before me on 
the 12th day of May 1992 and having heard Mr R E Turner, 
as agent, on behalf of the applicants and Mr P M Nisbet (of 
Counsel) on behalf of the respondents, it is this day, the 17th 
day of June 1992, ordered by consent that these matters be 
set down for further hearing and determination to the 
following dates and times, subject to any further order:— 

(1) Monday, the 6th day of July 1992 and Tuesday, 
the 7th day of July 1992 at 9.30 am to 3.30 pm. 

(2) Monday, the 3rd day of August 1992, Tuesday, the 
4th day of August 1992, Wednesday, the 5th day 
of August 1992, Thursday, the 6th day of August 
1992 and Friday, the 7th day of August 1992 at 
10.00 am to 4.00 pm. 

(3) Thursday, the 13th day of August 1992. Friday, 
the 14th day of August 1992, Monday, the 17th 
day of August 1992 and Tuesday, the 18th day of 
August 1992 at 9.30 am to 3.30 pm. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lynsey Barrington Carter 

Marjorie Ann Drake. 

No. 965 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
Pi. SHARKEY. 

19 June 1992. 
Order. 

THIS matter having come on for hearing before me on the 
19th day of June 1992 and having heard Mr P M Nisbet (of 
Counsel) on behalf of the applicant and Mr R E Turner, as 
agent, on behalf of the respondent, and whereas I have found 
it necessary to make this order as being necessary or 
expedient for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 19th day of June 1992, 
ordered that the application herein be adjourned for further 
hearing and determination to 9.30 am on the 2nd day of July 
1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb. Donna Beverley Lacey. Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little. Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
10 July 1992. 

Reasons for Decision. 
THE PRESIDENT: These were applications which involved 
three separate matters. However, for convenience, they were 
heard together. 

Application No. 965 of 1991. 
Firstly, there was the question of application No. 965 of 

1991. That is a matter with which I am required to deal 
pursuant to the orders of Their Honours of the Industrial 
Appeal Court who heard an appeal in relation to my decision 
in that matter. Their Honours' order, formal parts omitted, 
in appeal No 19 of 1991, dated 11 May 1992, provides:— 

"... That Appeal No. 19 of 1991 be dismissed and 
that the matter be remitted to the President of the 
Western Australian Industrial Relations Commission to 
reschedule the dates for the election." 

That matter involved an order by me that elections occur 
for what I had determined to be the vacant position of 
President. 

Before me it was argued that the election should be held 
at the date when the vacancy in office occurred. On the other 
hand, it was argued that the election should occur as at the 



present time. Interwoven with that problem is, of course, the 
question of whether there are valid rolls for electors which, 
as it was submitted from both sides, there are not. 

It is fair to say that the background to that matter is that 
there is one set of records relating to membership in the 
hands of Mrs Drake, and one set in the hands of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch itself. Both sides 
were of the view that an independent arbiter should establish 
the accuracy of the rolls. The date at which this should be 
determined is in question. 

Firstly, however, I would observe that the Electoral 
Commissioner has in the past advised me that he does not 
have the facility to determine disputes as to the accuracy of 
rolls. 

Next, in the normal course of events, I would arrange to 
have the election conducted on the roll as it was referred to 
in my original orders. I have been directed to reschedule the 
election, not to do more. The election is one I ordered 
originally. That means that those members properly fran- 
chised by virtue of the rules at that time, unless they have 
subsequently resigned, should vote. There is no reason why 
as a matter of equity, good conscience and substantial merit 
that that should not occur. 

I propose to order that the Registrar conduct an 
examination of the electoral records of the respondent union 
as at that date. His findings as to who was eligible to vote 
will be final. I would therefore order that the Registrar 
ascertain the roll as it would have been at that time and 
report to me and to other persons. To that end, I will order 
that the parties produce all membership records which the 
Registrar might require forthwith. Further, the parties will 
be required to provide any other material or information 
which the Registrar might require. If any relevant records 
are exhibits in these proceedings before me, then the 
Registrar can uplift them and copy them by arrangement 
with my Associate. I would require the Registrar to report 
to me concerning this exercise, in writing, but there will be 
liberty to apply for directions to cover any consequential 
matters. 

I will also make a number of what I think are obvious 
consequential orders, having regard to the orders proposed 
by the parties and to what are obvious necessary arrange- 
ments for the election. 

As to the timetable for the election for President, that will 
be as it appears in the applicant's proposal, or as close as 
is possible. The respondents' proposal does not differ 
materially. 

S.27(1)(A) 
The second matter with which I deal is the question of Mr 

Nis bet's s.27(l)(a) application. 
I will order that a new answer and counter proposal be 

substituted for the existing answer and counter proposal of 
the respondents herein. That is the Minute of Proposed 
Substituted Consolidated Answer and Counter Proposal 
dated 29 June 1992.1 will deem the Minute to be the answer 
and counter proposal and dispense with service. 

The substance of the new answer and counter proposal, 
apart from denials of allegations made in the applications 
herein, is a claim that all of the "consolidated proceedings" 
above be dismissed. 

The basis on which it is claimed that they should be 
dismissed is as follows:— 

(1) That there be an election for all positions on the 
Committee of Management of the union. 

(2) Alternatively that there be an election for all 
positions except President, a concurrent election 
for which position shall be held as ordered in 
matter No. 965 of 1991 and to be scheduled 
forthwith. 

(3) Pending the declaration of the election the status 
quo shall remain and all current members of the 
Committee of Management continue to hold 
office until such declaration. 

(4) That a roll of members be settled by agreement 
between the parties or alternatively by the 
Electoral Commissioner. 

(5) That there be various other consequential orders. 
The submission was based on s.27(l)(a)(ii) and (iv) of the 

Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), each of which reads as follows:— 

"(ii) that further proceedings are not necessary or 
desirable in the public interest; 

(iii) - 
(iv) that for any other reason the matter or part should 

be dismissed or the hearing thereof discontinued, 
as the case may be;" 

In addition, it was submitted that by virtue of s.66(2) of 
the Act, apart from s.66(2)(e) and (f), the President has very 
wide powers to deal with the matter. 

It was further submitted that it was in the interest of the 
union where management was deadlocked that the matter be 
resolved by the elections and it was also in the public 
interest. That would, of course, be a relevant consideration. 

It was also submitted that this matter turned upon the 
question of the validity of the resolutions of 20 June 1991. 

In reply, Mr Turner submitted, inter alia, that:— 
(1) It would be a matter of punishment of Mrs Drake 

if this order was made now. 
(2) There are a large number of standing issues which 

he listed in his submissions. 
(3) It would be a denial of natural justice to those 

other members of the Committee who were not 
members. 

The list of outstanding issues, which it was said would 
still remain, is set out at page 4 of Mrs Drake's submissions 
in the matter. 

Mr Nisbet's reply to that was that these matters could all 
be resolved by a new Committee of Management. 

Conclusions—S.27 (1 )(A). 
I should observe that the hearing and determination 

proper of the applications herein has lasted some days and 
is listed for another ten days. 

It is quite clear that s.66(2) of the Act confers wide powers 
on the President which, with the exception of s.66(2)(e) and 
(f), are not restricted by the other placita of s.66(2). The 
orders which the President is entitled to make are "as he 
considers to be appropriate". 

In my opinion it would be contrary to equity, good 
conscience and the substantial merits of the case to make 
orders which foreclose on the applicant's position when it 
is only part of the way through its case. Indeed, only one 
witness' evidence has been completed. 

Secondly, it would be an order which risks denying 
natural justice to those members of the Committee of 
Management who are not parties herein. 

Thirdly, these submissions raise the same problems as an 
earlier application by Mr Turner that I should determine the 
validity of a number of meetings at which Mr Carter was 
alleged to have presided. I held (and see my reasons for 
decision in relation to it) that it would be wrong to make a 
decision which would deal with that matter before I had 
heard the appropriate submissions and evidence from or on 
behalf of Mr Nisbet's client, Mr Carter. It seems to me that 
the same observation applies here (part way through the 
applicant's case). In particular, the eligibility of some other 
members of the Committee of Management to hold office 
is in issue and the applicant's case is still not finished. There 
are also the issues of the validity of resolutions passed on 
20 June 1991 which are to be determined, as well as claims 
for orders. That is not all, of course. 

It seems to me, at this stage of the hearing, in any event, 
that unresolved issues such as the validity of meetings which 
has been raised should at this time be determined too. 
Having said that, although I am anxious to be able to assist 
the parties to resolve the matter, I am not of opinion that the 
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equity, good conscience and substantial merits of this 
application are sufficient to persuade me that I ought to 
make the orders sought. 

I am not persuaded that it is in the public interest that I 
should truncate the proceedings at this stage. 

Further, there is no other reason under s.27(l)(a) which 
persuades me that I should grant the application. I adopt my 
remarks in my reasons for decision unpublished of 17 June 
1992, and particularly pages 3-4, and the authorities cited 
therein. 

Orders of 4 February 1992. 
Mr Nisbet submitted that I should discharge these orders 

since I had had the opportunity now to hear part of the 
evidence and my reasons for decision of 17 June 1992 reveal 
that I was not persuaded that those orders should stand. That, 
of course, is not so. 

The background to this application was that there is an 
appeal against my interim orders of 4 February 1992 and this 
would be obviated were I to discharge the orders. 

There is an appeal against those orders to be heard in the 
Industrial Appeal Court on 14 July 1992. 

However, I am not persuaded that I should discharge the 
orders. I am not persuaded at this juncture that I should 
discharge the orders, particularly when the applicant's case 
is only part heard. 

Orders. 
In the circumstances I will make orders to reflect these 

reasons for decision. 
Order accordingly. 

Appearances: Mr R E Turner, as agent, on behalf of the 
applicants. 

Mr P M Nisbet (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni. 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 

Shore, Mamee Su-Ann Symons, Nonnan Webb and the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb. Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
10 July 1992. 

Order. 
THESE matters having come on for hearing before me on 
the 6th and 7th days of July 1992 and having heard Mr R 
E Turner, as agent, on behalf of the applicants in 
applications No. 1053 of 1991,1478 of 1991,1479 of 1991, 
1529 of 1991 and 127 of 1992, and Mr P M Nisbet (of 
Counsel) on behalf the respondents in applications No. 1053 
of 1991,1478 of 1991, 1479 of 1991,1529 of 1991 and 127 
of 1992, and also having heard Mr P M Nisbet (of Counsel) 
on behalf of the applicant, Mr L B Carter, in application No. 
965 of 1991, and Mr R E Turner, as agent, on behalf of the 
respondent, Mrs M A Drake, in application No. 965 of 1991, 
and having reserved my decision on these matters and my 
reasons for decision being delivered on the 10th day of July 
1992, but subject to my delivering supplementary reasons 
for decision on a date to be determined, it is this day, the 
10th day of July 1992, ordered and declared as follows:— 

Orders in Relation to Application No. 965 of 1991. 
(1) That an election for the office of President of the 

abovenamed union, the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers 
("the union"), be held as is hereinafter ordered 
and directed. 

(2) That the said election be conducted by the 
Electoral Commissioner for the State of Western 
Australia, or by some other person authorised by 
the said Electoral Commissioner in accordance 
with rule 7 of the union's rales, except insofar as 
these orders modify the same. 

(3) That the said election be conducted in accordance 
with the following orders and directions:— 

(a) That nominations be called for by way of an 
advertisement placed in the Public Notices 
section of The West Australian Newspaper of 
the 6th day of August 1992. 

(b) That such nominations shall open on the 20th 
day of August 1992 and shall close on the 3rd 
day of September 1992 (the said advertise- 
ment shall state accordingly). 

(c) That in the event that there is more than one 
nomination for the said office, then such 
election shall be conducted as hereinafter 
provided. 

(d) That in the event that there is only one 
nomination for the position, then the poll will 
be declared upon the closure of nominations 
in accordance with the rules of the union. 

(e) That the said ballot, which shall be a postal 
ballot, will close on the 9th day of October 
1992. The counting of votes by the Electoral 
Commissioner or his/her delegate will occur, 
and a declaration of the poll will take place 
at 10.00 am on Monday, the 12th day of 
October 1992. 

(f) That the result of such election shall be 
reported by the Electoral Commissioner to 
the Registrar in writing. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1773 

(4) That any person who was a financial member of 
the union at the end of the quarter which 
immediately preceded the 19th day of October 
1991, who remains a financial member as at the 
date of this order, and who is and was eligible 
under the rules of the said union for membership 
thereof, is and shall be eligible to nominate and 
stand for office in the said election. 

(5) That I suspend from operation rule 8 of the rules 
of the union, insofar as such rule prescribes that 
the opening and closing dates of such election 
shall be as decided by the Committee of Manage- 
ment until the declaration of the poll herein. 

(6) That notwithstanding that any rule of the union is 
inconsistent with these orders, then to the extent 
that and for the purposes of this election only, such 
rule or rules shall be deemed to be suspended. 

(7) That the Registrar shaU conduct an examination 
of the membership records, all or any of them, of 
the union forthwith. 

(8) That for the purposes of order (7) of this order, the 
Registrar shall have sole rights of access to the 
mailbox of the union. The mail shall be inspected 
in the offices of the Registrar and only those items 
relevant to his duties herein will be retained by 
him, the remainder shall be returned to the 
postmaster. 

(9) That the parties hereto, their counsel, solicitors or 
agents, shall do all such things as are necessary to 
provide the Registrar with all membership records 
and/or documents, letters, records or other mate- 
rial or information pertaining thereto as they 
might have in their custody, power or possession 
and which might be necessary for the purposes of 
the Registrar complying with these orders. 

(10) That the Registrar has leave to uplift any exhibit 
in any proceedings before the Commission consti- 
tuted by the President which might constitute or 
relate to the said records or information for the 
purposes of complying with these orders. 

(11) That the Registrar shall, after examining and 
considering all such material, determine the 
eligibility to vote or stand for election of all 
persons whose names are contained in those 
records and his decision in each instance shall be 
final. 

(12) That the Registrar shall then prepare a roll of 
voters eligible to vote determined in accordance 
with the rules of the said union and these orders 
as soon as possible to the Electoral Commissioner. 

(13) That the Registrar shall provide each party hereto 
with a copy of such roll and arrange for the 
Electoral Commissioner to provide each candidate 
for election with a copy of such roll. 

(14) That the only persons eligible to vote in the said 
elections shall be those who have been determined 
as eligible so to vote by the Registrar, and the only 
electoral roll used in the said election shall be that 
certified by the Registrar in accordance with these 
orders and directions. 

(15) That the Registrar shall report in writing to the 
President as to the results of his said inquiry and 
determinations and file a copy of such roll duly 
certified in these proceedings. 

(16) That a copy of these Minutes of Proposed Order 
be made available to the Registrar and to the 
Electoral Commissioner by my Associate as soon 
as is practicable. 

(17) That there be liberty to the parties, the Registrar 
and the Electoral Commissioner, to apply for 
further consequential orders or directions upon 
two days notice in writing being given to all of the 
said parties or persons. 

Interim Orders as to Applications No. 1053, 1478, 
1479, 1529 of 1991 and 127 of 1992. 

(1) (a) That the answer and counter proposal filed 
herein be and is hereby amended by the 
respondents substituting therefor a new an- 
swer and counter proposal as hereinafter 
ordered. 

(b) That such answer and counter proposal be 
and is hereby deemed to be that set out in the 
respondents' Minute of Proposed Substituted 
Consolidated Answer and Counter Proposal 
dated the 29th day of June 1992 and filed 
herein. 

(2) That all of the applications referred to in my 
reasons for decision in these said applications of 
even date be and are hereby dismissed. 

(Sgd.) P.J. SHARKEY. 
® [L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch. Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter. Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore 

No. 1479 of 1991. 
Ellis Mervyn Green. Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little. Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 
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Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
30 July 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: The question arose in this matter as to 
whether an order which the applicant sought in relation to 
mail of the Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian Branch, Union 
of Workers remaining in the post office at Morley, whilst 
an order of mine of 4 February 1992 in application Nos 
1053, 1478, 1479 and 1529 of 1991 and 127 of 1992 is 
stayed, might offend regulation 6 of the Industrial Arbitra- 
tion Act (Western Australian Industrial Appeal Court) 
Regulations 1980 which automatically stayed the order. 

This matter has caused me some concern, because, as I 
pointed out to the parties, I am anxious that all of those 
persons eligible to vote should be able to vote for the 
election of President in the forthcoming elections. 

Proof of financiality and of eligibility might depend on 
items in the mail, particularly where there are payroll 
deductions of union dues. 

I would firstly say that the order sought to be made is 
being made in relation to application No. 965 of 1991, and 
not in relation to those matters where a stay has been 
imposed by action of the Industrial Relations Commission 
Regulations 1985 (hereinafter referred to as "the Regula- 
tions"). However, I am still required, as a matter of my duty, 
to comply with the effect of the Regulations and not to make 
an order which would circumvent the stay. 

However, the matter nonetheless does not stop there 
because in appeal No. 2 of 1992, which related to the stay 
of the orders made in application Nos 1053, 1478, 1479 and 
1529 of 1991 and 127 of 1992 of 4 February 1992, Walsh 
J said on 17 March 1992, when he refused to lift the stay 
on the order of 4 February 1992 completely, this: — 

"In doing that I wish to say that that does not in any 
way preclude a subsequent application being made to 
the learned President to vary the orders that he has 
made, nor does it preclude him from making further 
orders, either in April or May during the resumed 
hearing, if he feels that the evidence at that stage 
justifies him in reviewing the matter, he having had the 
benefit of further evidence." 

It seems, a fortiori, from those dicta, that I would not be 
prevented, on the evidence of the necessity, in order to 
enable the Registrar to look at the mail to determine who 
is franchised to vote for President in an entirely different 
matter, application No 965 of 1991, provided my order does 
not otherwise disturb the status quo, and provided that the 
mail be examined by the Registrar only to establish who is 
entitled to vote and who is entitled to be on the roll used for 
the election, and otherwise not deal with such mail. Indeed, 
save and except for retaining any documents as evidence of 
eligibility and financiality, the mail should be returned into 
the custody of the postal officials. 

I therefore made an order to that effect which is restricted 
so that it will not trespass upon the stay of the 4 February 
1992 orders. 

Appearances: Mr R E Turner, as agent, on behalf of the 
applicants in applications No. 1053 of 1991, 1478 of 1991, 
1479 of 1991, 1529 of 1991 and 127 of 1992. 

Mr P M Nisbet (of Counsel) on behalf the respondents in 
applications No. 1053 of 1991, 1478 of 1991,1479 of 1991, 
1529 of 1991 and 127 of 1992. 

Mr P M Nisbet (of Counsel) on behalf of the applicant, 
Mr L B Carter, in application No. 965 of 1991. 

Mr R E Timer, as agent, on behalf of the respondent, Mrs 
M A Drake, in application No. 965 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Dornan, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President, State School Tbachers' Union of WA 
(Inc) and the State School Teachers' Union of WA (Inc) 

and 
P Quinn, General Secretary of the State School Teachers 

Union of WA (Inc) (Intervener). 
No. 1607 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

27 July 1992. 
Reasons for Decision. 

THE PRESIDENT: This was a matter which was remitted 
to me by the Industrial Appeal Court by order dated 26 June 
1992 in appeal No 6 of 1992. 

The Industrial Appeal Court having quashed the decision 
at first instance remitted the matter to me to make such 
orders as otherwise might be open. 

The question of whether rules 29(h) and (i) are declared 
valid was not decided by Rowland J with whom Franklyn 
J and Ipp J agreed upon that appeal. 

However, at page 20 His Honour said: — 
On the assumption, which it is unnecessary for me 

to debate, that the rules are valid rules and there are also 
implied rules and they have been breached by Harken, 
as found by the President, such breaches, being 
categorised as electioneering breaches will not condi- 
tion a power to declare the election void.' 

The only major finding was that the President acted 
without power in declaring the subject election void. I 
observe that because of what was subsequently put to me 
in this matter after the matter was remitted to me. 

The respondents sought the following orders: — 
(1) That the interim orders made on 10 December 

1991 and 18 December 1991 are hereby dis- 
charged. 

(2) That the returning officer declare the poll in the 
elections for the positions of President, Senior 
Vice-President and Vice-President conducted by 
the State School Teachers' Union of WA (Inc) 
(hereinafter referred to as "the SSTU"), follow- 
ing nominations which closed on 17 September 
1991. 

(3) That the application, answers and counter propos- 
als herein be otherwise dismissed. 

There was no objection on the part of the applicants to 
the making of those orders, subject to the question of some 
orders which the applicants sought. 

The applicants made request for further orders, namely 
that rules 29(h) and (i) be declared valid as and from the date 
of their registration, that there be a declaration that Mr 
Harken breached rules 29(h) and (i), and that the union at 
its Annual Conference in 1992 be ordered to entertain an 
item that Mr Harken be dismissed from office. In addition, 
it was sought that I make orders as to the procedure of 
Conference, including an order that Mr Harken not Chair the 
Conference until the matter is dealt with. 

The respondents took objection to any order being made 
as to the Agenda for Conference and as to the conduct of 
Conference, and as to any proposed declarations that rules 
29(h) and (i) were valid. In particular, Mr LeMiere (of 
Counsel) submitted that an order could not be made 
validating invalid rules. 

Firstly, let me say that I see it as no part of the relief which 
the substance of this matter before me might have enabled 
me to order that any item be placed on the Conference 
Agenda, or, indeed, to order the manner in which the 
Conference should be conducted. I do not regard it as an 
order which, as the Acting President of the Industrial Appeal 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1775 

Court, Rowland J, said in Harken v. Doman and Others 
(Appeal No 6 of 1992) dated 26 June 1992 (unreported) said, 
"otherwise might be open". 

In any event, it would seem that there may be evidence 
required if such an application were to be entertained, which 
was certainly not before me in this matter. For those reasons, 
too, I do not think that s.26(2) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") 
assists the applicants. 

As to the question of rules 29(h) and (i), Mr LeMiere's 
submission was that I could not validate rules which were 
invalid. 

The fact of the matter is, of course, that they have not been 
declared to be invalid. They therefore remain in force. I gave 
reasons in detail for so doing relating to the equity, good 
conscience and substantial merits of so doing. 

What I was required to do was to decide whether an 
irregularity existed by virtue of a breach of rules. I decided 
that there was a breach of rules 29(f) and (g) by Mr Harken 
(who had co-sponsored the alteration of the SSTU rules to 
include those rules), and so found plainly I would have 
thought (see also per Rowland J in Harken v. Doman and 
Others (Appeal No 6 of 1992) already quoted above). 

Further, it should not be forgotten that the remedies 
sought eventually under s.66 of the Act depend on what the 
President considers to be the equity, good conscience and 
substantial merits of the case. In other words, s.26 of the Act 
applies and binds him. 

The relief available, whilst it depends on findings of law 
and/or fact, must in the end be granted or not granted in 
accordance with s.26. 

It is therefore, in my opinion, clear, in the absence of any 
cogent argument to the contrary, that the broad powers 
conferred on the President by s.66(2) of the Act, and the 
prescription for the exercise of discretion afforded by s.26 
in accordance with the objects of the Act also, would enable 
the President to decline to disallow a rule for reasons of 
equity, good conscience and the substantial merits of the 
case. Hence, although I do not have to decide it, an order 
deeming such a rule valid arguably within power. 

In any event, in this case, that question was one made by 
way of finding on the way to determining whether an 
irregularity had occurred, and it is not appropriate for a final 
order or declaration in these circumstances. In particular, 
there were no orders sought at first instance by any party as 
to the validation or invalidation of the order when it was 
originally before me, and nothing cogent has been advanced 
as to why I should make such orders. 

In the absence of any order made by the President 
disallowing the mles or striking them down, rules 29(h) and 
(i), of course, clearly stand. 

I should also observe that I was not asked to invalidate 
the rules by Mr LeMiere. His argument was merely that it 
was not appropriate for me to validate them by declaration. 

There will be orders as I have outlined above. 
Order accordingly. 

Appearances: Mrs B A Doman on her own behalf and as 
agent for Mr G F Smith, Ms M Whitney and Mr C R O'Neill. 

Mr B C Lindberg on his own behalf. 
Mr D A Sheahan on his own behalf and as agent for Mr 

K M Farrell. 

No appearance by or on behalf of Mr M Braysich. 
Mr R L LeMiere (of Counsel) on behalf of the firstnamed 

respondent, Mr E J Harken. 
Ms P A Byrne on behalf of the secondnamed respondent, 

the State School Teachers' Union of WA (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B A Doman, M Braysich, K M Farrell, B C Lindberg, C R 

O'Neill, D A Sheahan, G F Smith and M Whitney 
and 

E J Harken, President of the State School Teachers Union 
of WA (Inc) and the State School Teachers Union of WA 

(Inc) 
and 

P Quinn, General Secretary of the State School Teachers 
Union of WA (Inc) (Intervener). 

No. 1607 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

PJ. SHARKEY. 
27 July 1992. 

Order. 
THIS matter having come on for hearing for further 
submissions on the 22nd day of July 1992 and having heard 
Mrs B A Doman on her own behalf and as agent for Mr G 
F Smith, Ms M Whitney and Mr C R O'Neill, Mr B C 
Lindberg on his own behalf, Mr D A Sheahan on his own 
behalf and as agent for Mr K M Farrell, no appearance by 
or on behalf of Mr M Braysich, Mr R L LeMiere (of 
Counsel) on behalf of the firstnamed respondent, Mr E J 
Harken, and Ms P A Byrne on behalf of the secondnamed 
respondent, the State School Teachers' Union of WA (Inc) 
("the SSTU"), and having reserved my decision on the 
matter, and reasons for decision being delivered on the 27th 
day of July 1992, it is this day, the 27th day of July 1992, 
ordered:— 

(1) That the interim orders made on the 10th day of 
December 1991 and the 18th day of December 
1991 be and are hereby discharged. 

(2) That the returning officer declare the poll in the 
elections for the positions of President Senior 
Vice-President and Vice-President conducted by 
the SSTU, following nominations which closed on 
the 17th day of September 1991. 

(3) That the application, answers and counter propos- 
als herein be and are hereby otherwise dismissed. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Clark Mosson 

and 
Leslie McLaughlan. 
No. 829 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
PJ. SHARKEY. 

10 August 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application by Mr Brian 
Clark Mosson against Mr Leslie McLaughlan. The applica- 
tion related to the rales of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) (hereinafter referred to as "the 
AEEFEU"), which is an organisation as defined in s.7 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

It was alleged that Mr McLaughlan held office as a 
Councillor of the AEEFEU, and an organiser, and as 
Vice-President, and, thus, held office pursuant to the rules 
and s.7 of the Act. 
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It was conceded, too, that Mr Mosson, the applicant, was 
a member of the AEEFEU, and I therefore had jurisdiction 
under s.66 of the Act to entertain the application which was 
in fact made under that section. 

The application really was based on an assertion that Mr 
McLaughlan had wrongfully held himself out to be 
occupying an office or position in the AEEFEU when he was 
ineligible to do so. 

It was alleged that he had been employed by Multiplex 
Ltd and was paid wages to conduct himself as a full time, 
convener, contractor, etc. 

Whilst I afforded the AEEFEU itself, by a direction that 
a copy of the transcript of the directions hearing be served 
by Mr Mosson, the applicant, upon it, the opportunity to be 
heard, it did not avail itself of that opportunity. 

Mr McLaughlan was represented by an agent, Mr 
O'Byme, in the matter. 

I heard evidence from Mr John Derek Robson, the 
managing director of Multiplex Constructions Pty Ltd 
(hereinafter referred to as "Multiplex"). 

Another company concerned in this matter was Milec 
Electrical Services Pty Ltd (hereinafter referred to as 
"Milec"). 

Multiplex, I infer from the evidence before me, is a 
construction company, and Milec is a company involved in 
providing electrical services. 

Mr McLaughlan, according to the evidence, is and was 
an electrician and was said by Mr Robson to be employed 
by Milec as an electrician. The evidence led me to accept 
that Mr McLaughlan was employed by Milec as an 
electrician. That was Mr Robson's evidence. 

There was, it was clear from the evidence, too, an 
association between Milec and Multiplex. 

It was asserted from the bar table that Mr McLaughlan 
is a member of State Council, an organiser, and a committee 
member of the rank and file (see page 32 of the transcript). 
Mr Mosson asserted it and it was not denied by Mr O'Byrne 
or in evidence. I therefore accept it. 

Part of the applicant's complaint was that Mr McLaugh- 
lan was in fact a contractor, and, as a result, by virtue of rule 
12.5.1, was forbidden thereby and ineligible to hold office 
in the AEEFEU. I should say that it seemed implicit in the 
case of either party that "contractor" in rule 12.5.1 meant 
and means "independent contractor" as distinct from 
"employee". 

Rule 10.1 of the rules of the AEEFEU provides as 
follows:— 

"The Officers of the Union shall be President, 
Senior Vice President, Junior Vice Presidents, Secre- 
tary, Assistant Secretary, Organisers, members of the 
State Council and any other person holding office in the 
Union." 

"Office" is, of course, defined in s.7 of the Act to 
mean:— 

""office" in relation to an organization 
means— 

(a) the office of a member of the committee 
of management of the organization; 

(b) the office of president, vice president, 
secretary, assistant secretary, or other 
executive office by whatever name 
called of the organization; 

(c) the office of a person holding, whether 
as trustee or otherwise, property of the 
organization, or property in which the 
organization has any beneficial interest; 

(d) an office within the organization for the 
filling of which an election is conducted 
within the organization; and 

(e) any other office, all or any of the 
functions of which are declared by the 
Full Bench pursuant to section 68 to be 
those of an office in the organization. 

but does not include the office of any person who 
is an employee of the organization and who does 
not have a vote on the committee of management 
of the organization;" 

Rule 10.7.1 provides as follows:— 
"The Organisers shall be elected full time paid 

Officers of the Union". 
Rule 12.1.1 provides as follows:— 

"The President, Senior Vice President, Secretary, 
Assistant Secretary, Organisers and National Council- 
lors shall be elected for a four (4) year term 
quadrennially during the third quarter of the year 
commencing in 1995." 

It is therefore clear, both by virtue of the fact that the 
Senior Vice-President is required to be elected as are 
organisers, and that the Senior Vice-President and Junior 
Vice-President can be said to be members of the State 
Council, which it would seem to me on a reading of the 
whole of the rules, could be said to be the Committee of 
Management of the organisation as it is referred to in the 
definition of "office" in s.7 of the Act, that these persons 
are officers. 

Hence, if a person such as Mr McLaughlan holds the 
office of organiser, of Senior Vice-President, or of Junior 
Vice-President, then he would become ineligible to hold that 
office in the event that he became a "contractor" (ie an 
independent contractor). 

That is because rule 12.5.1 provides as follows:— 
"In the event of members becoming contractors 

and/or employers they shall not be eligible to hold an 
Office within the Union." 

Indeed, under rule 2, there is no provisions for member- 
ship by a person not an employee as such, except for persons 
who were "duly elected officers of the Australasian Society 
of Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers Western Australian Branch or appointed 
officers and admitted as members of the Electrical Trades 
Union of Workers of Australia (Western Australian Branch, 
Perth)" before registration of the AEEFEU (see rule 2.4). 

However, by virtue of rule 2.5:— 
"Elected officers and employees of the Union shall 

be eligible for membership thereof except such persons 
who are eligible for membership of the Federated 
Clerks' Union of Australia Industrial Union of Work- 
ers, W.A. Branch as at the date of registration of the 
Union and whose major and substantial duties are 
clerical." 

That latter reference is, I think, quite clearly to staff. 
Thus, it is quite clear that Mr McLaughlan is and was 

holding office within the union as defined. 
It is therefore further quite clear that if he has become a 

contractor he is not eligible to hold any such office. 
Exhibit 12 is at the heart of this matter. In 1987 there was 

an agreement between the Electrical Trades Union of 
Workers of Australia (Western Australian Branch) (herein- 
after referred to as "the ETU") and Multiplex, as well as 
Milec. made on 20 March 1987 whereby Mr Ken Richards 
would be transferred to a site as a working electrician and 
would have the status of all other electricians on the site, but 
would be as it were a working convener representing the 
ETU on major projects. 

It was accepted by all parties subsequent to the 
registration of the amalgamated union of which the ETU 
was one predecessor and the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers Western Australian Branch the other, that 
the agreement at all material times referred to Mr 
McLaughlan and there is an annotation (exhibit 12) to that 
effect. 

It is clear from Mr Robson's evidence that Mr McLaugh- 
lan was at all times employed by Milec as an electrician and 
that his wage as an electrician was paid Milec. That is so 
even though his main duties appear to be that he acted as 
a union convener which I was told was a position akin to 
that of an upgraded shop steward. 



Exhibit 13 is a bundle of documents which includes 
another copy of the agreement (exhibit 12) and contains 
correspondence dated 24 April 1991 from Multiplex to the 
ETU acknowledging that Mr Mcl.aughlan operated from 
Central Park as a convener covering Central Park, Exchange 
Plaza and Westralia Square building projects, but that he 
was employed by Milec, and to all intents and purposes 
carried out no productive work at all. 

There was an agreement then that he would cease work 
with Milec as at 3 May 1991 and take up his position with 
the ETU as a general organiser. 

However, for the next 12 months Multiplex agreed to pay 
three separate monthly instalments in advance commencing 
from Monday, 6 May 1991, with each three monthly 
instalment being $29,250.00 to the ETU "to assist in their 
employment of Les". In other words, the payment was not 
paid by way of remuneration from Multiplex or Milec to Mr 
McLaughlan, but was a contribution to the union to pay for 
his position as an organiser. There is no evidence but that 
he was employed thereafter as an organiser. 

In October 1991, Mr McLaughlan wrote to Mr Taylor at 
Milec advising that he would require some discussion before 
he tendered his resignation. However, the position now 
appears to be that he is employed by the ETU, as I have said. 

Mr McLaughlan was not called to give evidence. 
There was no evidence that McLaughlan was at any time 

an independent contractor. The only evidence is, as I have 
said, that he was an employee of Milec and later of the ETU, 
and indeed, is, as organiser, an officer, provided he was 
validly elected or appointed to that position. That latter 
matter was not in question before me. 

There is no evidence that he did not act as asserted. There 
is evidence that he did organisers work or other conveners 
work whilst employed by Milec, and, as it will appear on 
the evidence, with its consent. However, he still remained 
its employee as the evidence, written and oral, reveals. 

At all times there would appear to be evidence that he was 
at least subject to control, and no evidence that he was not. 
There was no evidence that he was anything but a part of 
the organisation of Milec, even though he was permitted to 
do conveners work. According to Mr Dobson's evidence, to 
have a convener like that on site was to the benefit of the 
company. 

As to the tests applicable (see Ince v. Hartfield Country 
Club Inc 72 WAIG 1510 and the cases cited therein, as well 
as TWU v. Readymix Group (WA) and Others 61 WAIG 
1705) there was, as I have said, no evidence that at any time 
Mr McLaughlan was an independent contractor, and, thus, 
that he was ineligible to hold office within the union. 

The onus lay upon the applicant, Mr Mosson, to establish 
those facts upon which I might find that Mr McLaughlan 
was an independent contractor, as a matter of law. He has 
not done so and the application will be dismissed. 

Order accordingly. 
Appearances: Mr B.C. Mosson, the applicant, on his own 

behalf. 
Mr S. O'Byrne on behalf of the respondent. 
Mr T. Dobson on behalf of Mr J. D. Robson. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Clark Mosson 

and 
Leslie McLaughlan. 

No. 829 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
14 July 1992. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 14th day of July 1992 and having heard Mr B C 
Mosson, the applicant, on his own behalf and Mr L 

McLaughlan, the respondent, on his own behalf, it is this 
day, the 14th day of July 1992, ordered: — 

(1) That the applicant serve a copy of the transcript 
of today's proceedings on the Australian Electri- 
cal, Electronics, Foundry and Engineering Union 
(Western Australian Branch) at the said union's 
registered office within 10 days of the 14th day of 
July 1992. 

(2) That the application herein be and is hereby 
adjourned for hearing and determination to Tues- 
day, the 28th day of July 1992 at 10.00 am. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Clark Mosson 

and 
Leslie McLaughlan. 

No. 829 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
10 August 1992. 

Order. 
THIS matter having come on for hearing before me on the 
28th day of July 1992 and having heard Mr B.C. Mosson, 
the applicant, on his own behalf, Mr S. O'Byme on behalf 
of the respondent and Mr T. Dobson on behalf of Mr J.D. 
Robson, and having reserved my decision on the matter, and 
reasons for decision being delivered on the 10th day of 
August 1992 wherein I found that the application should be 
dismissed and gave reasons therefor, it is this day, the 10th 
day of August 1992, ordered that the application be and is 
hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No 1919 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
21 January 1992. 

Order. 
THIS matter having come on for a directions and interim 
orders hearing before me on the 20th day of December 1991 
and having heard Mr C. O'Neill, the applicant, on his own 
behalf and Mr E. J. Harken on behalf of the respondent, and 
having given reasons therefor, and having made orders and 
given directions, it is this day, the 21st day of January 1992 
ordered and directed: — 

(1) That the applicant be and is hereby granted leave 
to amend his application to add after the first 
paragraph the following: — 

"In addition, the union is in breach of rule 30(b) 
in that the required notice was not given and that 
the calling of nominations was not authorised by 
the union Executive which under rule 18(b) is the 
managing body of the union." 
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(2) That the application by the applicant for interim 
orders be and is hereby dismissed. 

(3) That an answer and counter proposal be filed and 
served within 21 days of the date hereof. 

(4) That particulars of the alleged breaches of the 
rules of the union be filed and served upon request 
being made within seven days of the date hereof. 

(5) That the matter be and is hereby adjourned to 
10.00 am on Thursday, the 13th day of February 
1992 for hearing and determination. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 

Cecil O'Neill 
and 

State School Teachers" Union of WA (Inc). 
No 1919 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

13 February 1992. 
Order. 

THIS matter having been due to come on for hearing before 
me on the 13th day of February 1992 and the applicant 
having by letter sought leave to have this matter adjourned 
sine die and the respondent having by letter consented to the 
adjournment and both parties having consented in writing 
to waive their rights to speak to the Minutes of Proposed 
Order in accordance with s.35(4) of the Industrial Relations 
Act 1979 (as amended), and both letters having been filed 
herein, it is this day, the 13th day of February 1992 ordered 
by consent that application No 1919 of 1991 be adjourned 
sine die. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 

Cecil O'Neill 
and 

State School Teachers' Union of WA (Inc). 
No 1919 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

24 July 1992. 
Order. 

THIS matter having come on for hearing before me on the 
20th day of December 1991, it is this day, the 24th day of 
July 1992, ordered that I refrain from further hearing the 
application upon the applicant seeking to discontinue the 
same by notice dated the 21st day of July 1992. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers' Union of WA (Inc). 

No 417 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
24 July 1992. 

Order. 
THIS matter having come on for hearing before me on the 
7th day of April 1992, it is this day, the 24th day of July 
1992, ordered that I refrain from further hearing the 
application upon the applicant seeking to discontinue the 
same by notice dated the 21st day of July 1992. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Diane Margaret Robertson and John Albert White 

and 
General Secretary, The Civil Service Association of 

Western Australia Incorporated and The Civil Service 
Association of Western Australia Incorporated. 

No 630 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
13 July 1992. 

Reasons for Decision. 
THE PRESIDENT: The question in this matter was one 
which I reserved. It arose from submissions made during the 
substantial hearing of this application. 

The crux of the matter is this. The Civil Service 
Association of Western Australia Incorporated (hereinafter 
referred to as "the CSA") is required, unless I suspend the 
rules, to hold an election which is to be completed by 15 July 
1992. It has not held such an election, and such an election 
could obviously not be completed by then. It is therefore 
acting contrary to its rules unless I make certain orders. 

Put broadly, as my reasons for decision proper herein 
reveal, at a Special General Meeting of the CSA on 7 May 
1992 a proposal to alter the constitution of the Council and 
reduce it in numbers was approved. 

Application was made to register the alteration on 10 June 
1992. That is then a matter for the Registrar by virtue of s.62 
of the Industrial Relations Act 1979 (as amended). 

The CSA is in part the author of its own misfortune by 
leaving the making of the application so late when it knew 
or ought to have known that an election was required to be 
held and completed by 15 July 1992 under existing rule 12. 

I was informed by Mr Furey from the bar table (and it was 
not contradicted), that less than 1% of members had objected 
to the alteration. 

However, the application to alter the rules is still one to 
be determined by the Registrar and cannot be taken as a fait 
accompli. 

Ms Robertson sought to persuade me that, bearing in mind 
that the constitutional obligation to hold an election had not 
been complied with, it was essential that the elections 
proceed forthwith under the unaltered rules. Thus, the 
Council would be elected in accordance with and constituted 
as the existing rules prescribe. 

It is to be noted that the President relied on the unaltered 
rules at the meeting of 7 May 1992. 
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Mr White's submissions really went to a flaw occasioned 
by the proposed amalgamation with the State Public 
Services Federation in that it had not been put to the 
membership. I use the word "flaw" to describe his 
complaint about the matter. Neither that nor the question of 
alleged disfranchisement of smaller departments etc raised 
by Ms Robertson is before me in these proceedings. I 
therefore make no comment on those particular submissions. 

Mr Furey directed me to the confusion and expense which 
would be occasioned by running two Council elections close 
to each other, which would, of course, occur were an 
election to be held under the existing rules and then a 
necessary election under the altered rules. In this context he 
also submitted that the added expense to the State, because 
the election would be conducted by the State Electoral 
Commissioner, was a consideration. 

The main substance of his submission was that this 
association, the CSA, was an association of 23,000 members 
which, through a Special General Meeting, had expressed 
a desire to conduct an election under a different rule. 

Thus, registration of the alterations would create a 
situation where an election was to be held again shortly 
after. The submission was that notwithstanding the objec- 
tions which were less than 5% of the membership, then the 
registration of the alterations could proceed. 

I am of the opinion, having declined to strike down the 
decision of the Special General Meeting to approve the 
alterations in question, that the best interests of the CSA and 
its members is served by only one election occurring if that 
is possible, and that, in accordance with the altered rules, 
if those alterations are approved. 

I am prepared to suspend the operation of rule 12 to permit 
this to occur. To do otherwise would be to create 
unnecessary duplication and confusion, subject to what I say 
hereinafter. 

However, I am invited to suspend the operation of rule 
12 on the basis that the application to the Registrar will be 
successful. That cannot be presumed. 

Nonetheless, I will suspend the operation of rule 12 for 
21 days from the date hereof only. If the alterations have not 
been approved by then, then I agree with Ms Robertson and 
Mr White that the election should not be delayed. To delay 
it would cause uncertainty and confusion for other reasons. 

In the meantime, however, I will deem that the members 
of the Council do validly hold office for 21 days or further 
order. 

There will be liberty to apply for any further orders or 
directions emanating from these orders. 

Order accordingly. 
Appearances: Ms D. M. Robertson on her own behalf and 

Mr J. A. White on his own behalf, as applicants. 
Mr F. Furey on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Diane Margaret Robertson and John Albert White 

and 
General Secretary, The Civil Service Association of 

Western Australia Incorporated and The Civil Service 
Association of Western Australia Incorporated 

No 630 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
13 July 1992. 

Order. 
This matter having come on for hearing before me on the 
6th day of July 1992 and having heard Ms D. M. Robertson 
on her own behalf and Mr J. A. White on his own behalf, 
as applicants, and Mr F. Furey on behalf of the respondents, 
and having reserved my decision on the matter, and reasons 
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for decision being delivered on the 13th day of July 1992, 
it is this day, the 13th day of July 1992, ordered: — 

(1) That the operation of rule 12, insofar as it requires 
an election for Council of The Civil Service 
Association of Western Australia Incorporated 
("the CSA") to be completed prior to the 15th day 
of July 1992, be and is hereby suspended until the 
3rd day of August 1992. 

(2) That those persons who currently hold office as 
members of Council be and are hereby deemed to 
continue to hold that office until the 3rd day of 
August 1992, or until further order. 

(3) That in the event of alterations to the existing rules 
approved at the Special General Meeting of the 
7th day of May 1992 not being registered by the 
Registrar on or before the 3rd day of August 1992 
that an election under the rules of the CSA as they 
currently stand is to occur forthwith. 

(4) That there be liberty to apply for further orders at 
any time or any consequential orders or directions 
in relation to these matters. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

LYSAGHT BUILDING INDUSTRIES MYAREE 
PERFORMANCE RELATED PAYMENTS SCHEME 

(ENTERPRISE BARGAINING) AGREEMENT. 
No. AG 7 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Lysaght (Australia) Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. AG 7 of 1992. 

COMMISSIONER R.N. GEORGE. 
4 August 1992. 

Order. 
HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Stafford on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Enterprise Agreement — 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This agreement will be referred to as the Lysaght Building 
Industries Myaree Performance Related Payments Scheme 
(Enterprise Bargaining) Agreement No. AG 7 of 1992. 

1 A. —State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 



2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Application of the Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Purpose of the Agreement 
8. Key Performance Indicators 
9. Performance 

10. Payment 
11. Eligibility for Payment 
12. No Extra Claims 
13. Disputes 
14. Improvement Projects 
15. Enterprise Bargaining Principles 

Signatories 

3.—Application of the Agreement. 
This agreement will apply at the John Lysaght (Australia) 

Limited establishment located at Myaree (Western Austra- 
lia), in respect of employees bound by the terms of The John 
Lysaght (Australia) Limited Award (No. 27 of 1967) in 
Western Australia. 

4.—Parties Bound. 
(1) The parties to this agreement are: 

(a) John Lysaght (Australia) Limited, carrying on 
business as Lysaght Building Industries of 88 
Norma Road, Myaree, Western Australia. 

(b) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) of 401-403 Oxford Street, Mount Haw- 
thorn, Western Australia. 

(2) The parties will oppose any application by other 
parties to be joined to this enterprise agreement. 

5.—Date and Period of Operation. 
This agreement will operate from the beginning of the 

first pay period to commence on or after 1 September 1992. 
It will remain in force until 31 March 1993. An evaluation 
of the operation of the agreement will commence in 
December 1992. 

6.—Relationship to Parent Award. 
This agreement is to be read and interpreted in conjunc- 

tion with The John Lysaght (Australia) Limited Award (No. 
27 of 1967) in Western Australia. 

7.—Purpose of the Agreement 
Some years ago, the Lysaght Building Industries Indus- 

trial Relations Improvement Plan was implemented after 
discussion with employees and the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). Since then, we have had a major award 
variation ratified, which included a new classification 
structure, employee development and development agree- 
ment 

The recent National Wage Case Decision allowed us the 
opportunity to bind all these initiatives together, consistent 
with our business plan. The binding comes in the form of 
the performance related payments scheme. 

This scheme not only provides a focus on important 
business aspects, but allows the further development of the 
consultation and involvement processes, as well as provid- 
ing a method of rewarding employees for achieving results. 

The purpose of this agreement is to achieve improvements 
based on an annual target, set quarterly. The projects 
identified in Clause 14.—Improvement Projects of this 
Agreement have been targeted for improvement team 
activities during the term. 

It is understood that not all personnel will be involved 
directly with improvement team activities at any one time. 
It is expected though that support and assistance in 
implementing improvements will be provided by all. 

The performance related payments scheme is based on the 
above concepts and links individuals to the goals of the 
business plan. It will provide a common focus for all 
employees and further support the award flexibilities and the 
development agreement. 

8.—Key Performance Indicators. 
Broad based KPl's have been selected to provide 

consistency among Lysaght Building Industries centres 
across each State. 

Being broad measures of performance, consistency is 
achieved with sufficient scope for each centre to focus on 
the pursuit of results which reflect the business objectives 
of that centre. 

Delivery performance and error free orders have been 
chosen as the common measures of performance across our 
centres. 

(1) Error Free Order (%) 
The error free order KPI is a measure of the number of 

error ftee orders divided by the total number of invoices 
received each month, expressed as a percentage. 

The average of the three individual monthly results will 
be the figure on which payment is based for each quarter. 

(2) Delivery Performance (%) 
Delivery performance is a measure of order lines 

delivered in full divided by the total number of order lines 
listed for delivery, expressed as a percentage. The average 
of the three individual monthly results will be the figure on 
which payment is based for each quarter. 

9.—Performance. 
(1) Error Free Orders—Myaree 
The performance target tables appear below. 
It is agreed that the current level average of 97.50% error 

free orders will be used as the measure, improving quarterly 
as indicated in the matrix be' ow, to achieve an overall target 
of 98% by April 1993. 

Outstanding 

Adequate 

Performance Target Table 
Quarter 1 Quarter 2 
more than more than 
or equal to or equal to 
97.8 98.0 
more than 
or equal to 
97.7 
more than 
or equal to 
97.6 
less than 
97.6 

more than 
or equal to 
97.8 
more than 
or equal to 
97.7 
less than 
97.7 

(2) Delivery Performance—Myaree 
It is agreed that the current average of 96.5% order lines 

delivered on time will be used as the base measure, 
improving quarterly as indicated in the matrix below, to 
achieve an overall target of 97.1% by April 1993. 

Outstanding 

Performance Target Table 
Quarter 1 Quarter 2 
more than more than 
or equal to or equal to 
97.1 97.4 

Adequate 

more than 
or equal to 
96.9 
more than 
or equal to 
96.7 
less than 
97.0 

more than 
or equal to 
97.1 
more than 
or equal to 
96.9 
less than 
97.2 

In this agreement, "Quarter 1" means the quarter ending 
30 November 1992 and "Quarter 2" means the quarter 
ending 28 February 1993. 
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10.—Payment. 
For the purpose of this agreement, definitions and relative 

payments for poor, adequate, good and outstanding are 
required. 

By Definition 
Outstanding Improvement more than next quar- 

ter's good performance 
Good A "reasonable" achievement 
Adequate Improvement more than last quar- 

ter's good performance 
Poor Less than adequate 

The payment matrix table appears below. 

Payment Matrix Table 
Poor Adequate Good Outstanding 

Outstanding 3.0 4.5 5.0 5.5 
Good 2.5 4.0 4.5 5.0 
Adequate 1.0 2.0 4.0 4.5 
Poor 0 1.0 2.5 3.0 

Maximum payment in any one quarter will be 5.5%. 
The appropriate percentage amount shall be applied to the 

gross wage of each qualifying employee for the relevant 
quarter, to calculate that employee's performance related 
payment. 

For the purposes of determining the quarterly perform- 
ance related payments, gross wage will include the total of 
the following earnings for the quarter: 

award and over award payments; 
overtime and shift allowance earnings; plus 
payments in respect of paid leave. 

Excluded from gross earnings will be (1) payments for 
periods of absence on workers compensation where the 
absence has been for a period of more than twelve months 
and (2) performance related payments relating to a previous 
quarter which may have been paid during the quarter (this 
includes the first performance related payments scheme 
payment). 

11.—Eligibility for Payment. 
Employees eligible for payment under this agreement will 

be those employees employed by the week and in 
employment as at the end of the quarter. 

12.—No Extra Claims. 
For the period of operation of this agreement, there will 

be no further wage increase, except when consistent with a 
State Wage Case decision. 

13.—Disputes. 
Should a dispute arise during the course of the agreement, 

the dispute will be handled in accordance with subclause (5) 
Procedure for Resolving Claims, Issues and Disputes of 
Clause 3.—Employment Relationship of The John Lysaght 
(Australia) Limited Award (No. 27 of 1967). 

14.—Improvement Projects. 
This agreement is substantially based on a commitment 

from employees to strictly comply with standard operating 
procedures. 

This agreement also includes projects for improvements 
aimed at achieving greater performance results at Myaree. 

(1) Project Teams 
(a) Error Free Orders 

Project Title Group Leader 
Operations Geoff Milner 
Pricing Julie Hansen 
Order Input Dot Armstrong 
Pre-Production Trevor Bennett 
Loading/Transport Bill MacArthur 

(b) Delivery Performance 
Project Title Group Leader 
Part Despatched Bill MacArthur 
Not Produced Geoff Milner 
No Feed Ross Duffle Id 
Out of Stock Trevor Bennett 
Ex-Outside Supplier Brian Lewis 

15.—Enterprise Bargaining Principles 
(1) The parties to this agreement will meet the terms of 

the agreement notwithstanding the provisions of any award, 
order or industrial agreement by which they arc covered. 

(2) The parties to the agreement accept they are bound by 
the terms of the agreement for its duration. 

SHEET AND COIL PRODUCTS MYAREE 
PERFORMANCE RELATED PAYMENTS SCHEME 

(ENTERPRISE BARGAINING) AGREEMENT 
No. AG 6 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Lysaght (Australia) Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. AG 6 of 1992. 

COMMISSIONER R.N. GEORGE. 
4 August 1992. 

Order. 
HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Stafford on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Enterprise Agreement— 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

1.—Title. 
This agreement will be referred to as the Sheet and Coil 

Products Myaree Performance Related Payments Scheme 
(Enterprise Bargaining) Agreement No. AG 6 of 1992. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Application of the Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Purpose of the Agreement 
8. Key Performance Indicators 
9. Performance 

10. Payment 
11. Eligibility for Payment 
12. No Extra Claims 
13. Disputes 
14. Improvement Projects 
15. Enterprise Bargaining Principles 

Signatories 
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3.—Application of the Agreement. 
This agreement will apply at the John Lysaght (Australia) 

Limited establishment located at Myaree (Western Austra- 
lia), in respect of employees bound by the terms of The John 
Lysaght (Australia) Limited Award (No. 27 of 1967) in 
Western Australia. 

4.—Parties Bound. 
(1) The parties to this agreement are: 

(a) John Lysaght (Australia) Limited, carrying on 
business as BHP Steel, Sheet and Coil Products 
Division of 88 Norma Road, Myaree, Western 
Australia. 

(b) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) of 401-403 Oxford Street, Mount Haw- 
thorn, Western Australia. 

(2) The parties will oppose any application by other 
parties to be joined to this enterprise agreement. 

5.—Date and Period of Operation. 
This agreement will operate from the beginning of the 

first pay period to commence on or after 1 September 1992. 
It will remain in force until 31 March 1993. An evaluation 
of the operation of the agreement will commence in 
December 1992. 

6.—Relationship to Parent Award. 
This agreement is to be read and interpreted in conjunc- 

tion with The John Lysaght (Australia) Limited Award (No. 
27 of 1967) in Western Australia. 

7.—Purpose of the Agreement. 
Some years ago, the Sheet and Coil Products Division 

Industrial Relations Improvement Plan was implemented 
after discussion with employees and the Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch). Since then, we have had a major award 
variation ratified, which included a new classification 
structure, employee development and development agree- 
ment 

The recent National Wage Case Decision allowed us the 
opportunity to bind all these initiatives together, consistent 
with our business plan. The binding comes in the form of 
the performance related payments scheme. 

This scheme not only provides a focus on important 
business aspects, but allows the further development of the 
consultation and involvement processes, as well as provid- 
ing a method of rewarding employees for achieving results. 

The purpose of this agreement is to achieve improvements 
based on an annual target, set quarterly. The projects 
identified in Clause 14.—Improvement Projects of this 
Agreement have been targeted for improvement team 
activities during the term. 

It is understood that not all personnel will be involved 
directly with improvement team activities at any one time. 
It is expected though that support and assistance in 
implementing improvements will be provided by all. 

The performance related payments scheme is based on the 
above concepts and links individuals to the goals of the 
business plan. It will provide a common focus for all 
employees and further support the award flexibilities and the 
development agreement 

8.—Key Performance Indicators. 
Broad based KPI's have been selected to provide 

consistency among Sheet and Coil Products Division 
Service Centres across each State. 

Being broad measures of performance, consistency is 
achieved with sufficient scope for each centre to focus on 
the pursuit of results which reflect the business objectives 
of that centre. 

Costs and complaints have been chosen as the common 
measures of performance across our centres. 

At Myaree, these have been broken down into three 
specific areas. 

(1) Conversion Costs Per Tonne 
Conversion costs per tonne measures the cost per tonne 

of processing feed through the service centre. 
The costs of providing factory labour, electricity, mainte- 

nance and production units, protective clothing, pallets, 
strapping, packing paper and lubricants are included in this 
measure. 

Specifically excluded are the costs of feed, staff labour 
and transport. 

The sum of included costs are divided by the tonnes, 
processed in production units to provide a conversion cost 
per tonne measure. 

A three month moving average shall be used to determine 
the figure on which payment is based. 

(2) Complaints Cost Per Tonne 
Complaints cost per tonne measures the value per tonne 

of credits paid to customers for faults that originated at 
Myaree. 

The responsibility for complaints includes tonnes from 
the State Service Centre (SSC) function, the customer's own 
material (COM) function and from redirect actions. 

Only faults that are attributable to Myaree are included 
as complaint costs which are then divided by the total tonnes 
processed and distributed as per SSC, COM and redirect 
operations. 

A six month moving average shall be used to determine 
the complaint cost per tonne figure upon which payment will 
be based. 

(3) Frequency of Complaints 
The frequency of complaints is measured as the number 

of tonnes going through the Service Centre divided by the 
number of customer complaints. 

Again, only complaints for faults that originate at Myaree 
shall be included. 

The more tonnes per complaint, the better the result. 
A six month moving average shall be used to determine 

the frequency of complaints figure upon which payment 
shall be made. 

9.—Performance. 
A performance payment table has been devised for each 

of the three measures identified. 
In this table, a percentage payment is associated with a 

particular result for each quarter. This percentage can be 
either positive or negative whereby the incentive of higher 
remuneration for improved performance has the associated 
sanction of lower remuneration for reduced performance. 
In each measure, the achievement of results at current levels 
attract neither rewards nor penalties. 

(1) The conversion costs performance table appears 
below. 

Conversion Costs Performance Payment Table 
Conversion Cost Per 

Tonne 
Payment Current 

$36.53 
Quarter 

1 
<32.72 
<33.10 
<33.48 
<33.86 
<34.24 
<34.63 
<35.01 
<35.39 
<35.77 
<36.15 
<36.53 
<36.91 
<37.29 
<37.67 
<38.05 

Quarter 
2 

<31.45 
<31.96 
<32.47 
<32.97 
<33.48 
<33.99 
<34.50 
<35.01 
<35.51 
<36.02 
<36.53 
<37.04 
<37.55 
<38.05 
<38.56 
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(2) The complaints costs performance payment table 
appears below. 

Complaints Costs Performance Payment Table 
Complaints Cost Per 

Tonne 
Payment Current 

$8.53 
Quarter 

1 
<7.02 
<7.32 
<7.62 
<7.92 
<8.23 
<8.53 
<8.83 
<9.14 
<9.44 
<3.74 
£10.04 

Quarter 
2 

<6.51 
<6.92 
<7.32 
<7.72 
<8.13 
<8.53 
<8.93 
<9.34 
<9.74 
<10.14 
<10.55 

(3) The frequency of complaints performance table 
appears below. 

Frequency of Complaints Performance Payment Table 
Tonnes Per Complaint 

Payment Current Quarter Quarter Current 
$305.17 

<388.40 
<371.75 
<355.11 
<338.46 
<321.82 
<305.17 
<288.52 
<271.88 
<255.23 
<238.59 
<221.94 

<416.14 
<393.94 
<371.75 
<349.56 
<327.36 
<305.17 
<282.98 
<260.78 
<238.59 
<216.40 
<194.20 

In this agreement, "Quarter 1" means the quarter ending 
30 November 1992 and "Quarter 2" means the quarter 
ending 28 February 1993. 

10.—Payment. 
The appropriate percentage amount shall be calculated as 

the sum of each percentage result per measure per quarter. 
To illustrate: 

Conversion Costs Result % Conversion Costs 
Complaints Costs 
Frequency of Complaints 

Result % 
Result % 

Payment 1 

Maximum payment in any one quarter will be 5.5%. 
The appropriate percentage amount shall be applied to the 

gross wage of each qualifying employee for the relevant 
quarter, to calculate that employee's performance related 
payment. 

For the purposes of determining the quarterly perform- 
ance related payments, gross wage will include the total of 
the following earnings for the quarter: 

award and overaward payments; 
overtime and shift allowance earnings; plus 
payments in respect of paid leave. 

Excluded from gross earnings will be (1) payments for 
periods of absence on workers compensation where the 
absence has been for a period of more than 12 months and 
(2) performance related payments relating to a previous 
quarter which may have been paid during the quarter (this 
includes the first performance related payments scheme 
payment). 

11.—Eligibility for Payment. 
Employees eligible for payment under this agreement will 

be those employees employed by the week and in 
employment as at the end of the quarter. 

12.—No Extra Claims. 
For the period of operation of this agreement, there will 

be no further wage increase, except when consistent with a 
State Wage Case decision. 

13.—Disputes. 
Should a dispute arise during the course of the agreement, 

the dispute will be handled in accordance with subclause (5) 
Procedure for Resolving Claims, Issues and Disputes of 
Clause 3.—Employment Relationship of The John Lysaght 
(Australia) Limited Award (No. 27 of 1967). 

14.—Improvement Projects. 
This agreement is substantially based on a commitment 

from employees to strictly comply with standard operating 
procedures. 

This agreement also includes projects for improvements 
aimed at achieving greater performance results at Myaree. 

(1) Project 1 
Reduce the cost of timber in SCPD Myaree 
Current costs of pallets $110K per annum. 
Use—sheet pallets for sheared product; and 

—pallets for 25% of slit product. 
Strategies to reduce costs: 
—change pallet design to reduce costs ie. disposable 

pallet; 
—steel pallets for return use; and 
—pallet returns on wooden pallets. 
Project Leader S. Ginnane 
Team Members G. Padfield 

G. Freeman 
V. O'Shea 
A. Pinkham 
P. Connop 

(2) Project 2 
Reduce strapping costs in Bay 4 Myaree 
Current costs are around $70K per annum. 
Use on all product—slit/sheared at Myaree. 
Strategies: 
—to avoid all pre-cutting of strap length which currently 

occurs on slitting; 
—re-use straps cut off coils at entry of line; 
—investigate alternative methodologies of strapping coils 

(ie. use different widths, strength product); and 
—use own offcuts for strapping product. 
Project Leader J. Deebank 
Team Members J. Hewitt 

R. Nichols 
P. Clark 
B. Davitt 

(3) Project 3 
To increase throughput on the slit and shear lines 
Currently the slitting line average is around 42 tonnes per 

shift. 
The shearline averages are around 20—22 tonnes per 

shift. 
Strategies: 
—stagger meal breaks for continuous operation; 
—re-design shift patterns for maximum production; 
—redesign programming of material; and 
—analyse delays for project work. 
Project Leader D. Hall 
Team Members K. Lyons 

L. Bull 
J. Proby 
M. Plesse 
S. Pasqua 
B. Alpine 
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(4) Project 4 
Increase the tonnes per complaints 
Current tonnes processed per complaint is 305.17. 
Reduce credit for complaints per tonne process. 
Current rate is $8.53 per tonne. 
Strategies: 
—analyse current frequency reasons and allocate project 

work; and 
—look at current work procedures in sales and operations 

to rectify complaint types. 
Note: Frequency figures per tonne will exclude— 

vax incorrect price; and 
export rebate. 

Project Leader R. Frankcombe 
Team Members K. Triggs 

A. Pinkham 
M. Friday 
K. Lyons 
J. Deebank 
G. Freeman 

15.—Enterprise Bargaining Principles. 
(1) The parties to this agreement will meet the terms of 

the agreement notwithstanding the provisions of any award, 
order or industrial agreement by which they are covered. 

(2) The parties to the agreement accept they are bound by 
the terms of the agreement for its duration. 

Signatories 
C.M. Mooney, State Manager, BMP Sheet and Coil 

Products Division WA 
W.E. Palmer, State Secretary, Australian Electrical, 

Electronics, Foundry and Engineering Union (W.A. 
Branch). 

TUBEMAKERS OF AUSTRALIA LIMITED, STEEL 
PIPELINES, KYVINANA (ENTERPRISE 

BARGAINING) AGREEMENT 
No. AG 2 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tubemakers of Australia Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
No. AG 2 of 1992. 

COMMISSIONER R.N. GEORGE. 
6 August 1992. 

Order. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr S. O'Byme on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following Enterprise Agreement— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This agreement shall be referred to as the Tubemakers of 

Australia Limited, Steel Pipelines, Kwinana (Enterprise 
Bargaining) Agreement No. AG 2 of 1992. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Business Philosophy 
9. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
9A. Training 
9B. Arrangement of Hours 
9C. Personnel 
9D. Production Performance Indicators 
10. State Standards 
11. Avoidance of Industrial Disputes 
12. Wage Increases 
13. Not to be Used as a Precedent 
14. Renewal of Agreement 
15. Enterprise Bargaining Principles 

Attachment A 

3.—Application of Agreement. 
This agreement shall apply at the establishment of 

Tubemakers of Australia Limited, Water, Oil and Gas 
Industries Division Steel Pipelines, Leath Road, Kwinana 
Western Australia, in respect of all employees who are 
engaged in any of the occupations, industries or callings 
specified in the Steel Fabrication Industry Order. 

4.—Parties Bound. 
The parties to this agreement are: 

(1) Employer: Tubemakers of Australia Limited, 
Steel Pipelines Plant, Kwinana, Western Austra- 
lia. 

(2) All employees engaged in any occupations as 
specified in the Steel Fabrication Industry Order. 

(3) The organisation of employees being the Austra- 
lian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch). 

5.—Date and Period of Operation. 
This agreement shall operate from the beginning of the 

first pay period to commence on or after 5 June 1992 and 
shall remain in force until 31 December 1992. 

6.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with the Steel Fabrication Industry Order and 
the Metal Trades (General) Award 1966 (No. 13 of 1965), 
in respect of those employees covered by that award, 
provided that where there is any inconsistency this 
agreement shall prevail to the extent of the inconsistency. 

7.—Single Bargaining Unit. 
The enterprise agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the union on site within a single bargaining 
unit. 

The single bargaining unit takes the form of a six member 
Consultative Committee which has been established with 
equal employee and company representation. 

The Consultative Committee is properly constituted and 
their aims and objectives are consistent with this enterprise 
agreement. 

8.—Business Philosophy. 
The aim of this agreement is to assist in developing a 

profitable company with a management and work force 
which is flexible, committed and skilled; a company built 
on participation, teamwork, trust, with devolved responsibil- 
ities and a shared vision of the future based on world class 
operating performance and customer satisfaction. 
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9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

In accordance with the agreement between Tubemakers 
of Australia Limited and the Kwinana Pipe Plant employees 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) on enter- 
prise bargaining guidelines, and consistent with the terms 
of the Decision in the January 1992 State Wage Case, the 
following measures designed to affect real and demonstrable 
gains in productivity, efficiency and flexibility have been 
identified and are detailed in Attachment A of this 
agreement: 

1. Consultation 
2. Strategy 
3. Training 
4. Arrangement of Hours 
5. Personnel 
6. Production Performance Indicators 
7. Review 

9A.—^Training. 
(1) The company training programme will use both 

in-house and external resources considered necessary to 
achieve its goals. 

(2) Employees will participate in training by: 
(a) assisting in the training of other employees where 

required; and 
(b) accepting opportunities for training offered by the 

company that specifically cover machine opera- 
tion techniques, processes and new technology. 

9B.—Arrangement of Hours. 
(1) Following a proper consultative process the company 

may arrange hours of work to optimise operations. 
(2) The spread of ordinary hours of work shall be between 

6:()0am and 6:00pm on any or all days Monday to Friday 
but may be altered following a proper consultative process 
and is agreed to by the company and the majority of 
employees in the section or sections concerned. 

(3) Employees with appropriate skills will operate key 
machines listed in Attachment A of this agreement during 
meal breaks as required by the employer in order to achieve 
continuous operation of those machines. 

9C.—Personnel. 
Where an employee is absent from work or the workplace 

due to meetings, training courses or time off due to personal 
reasons including sick leave, the employee's foreperson 
shall be able to undertake the absent employee's duties. 

9D.—Production Performance Indicators. 
(1) Employees and the employer will participate in a 

review of current operating practices and procedures as 
specified in Clause 6.—Production Performance Indicators 
of Attachment A of this agreement. 

(2) Those practices and procedures will be adhered to by 
employees when performing those functions. 

10.—State Standards. 
This agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards of the Western Australian Industrial Relations 
Commission set hours of work, annual leave or long service 
leave. 

11.—Avoidance of Industrial Disputes. 
The parties to this agreement shall observe the procedure 

under Clause 36.—Avoidance of Industrial Disputes of the 
Metal Trades (General) Award 1966 (No. 13 of 1965) for 
avoidance of industrial disputes. 

12.—Wage Increases. 
(1) In accordance with this agreement wage increases 

payable will be 4.5%. 
(2) The wage increases in subclause (1) hereof shall be 

payable from the beginning of the first full pay period to 
commence on or after the 5th day of June 1992 as endorsed 
by the Western Australian Industrial Relations Commission. 

(3) Hie wage increases specified in subclause (1) of this 
clause shall be payable in addition to the award rate of pay 
as defined in the Steel Fabrication Industry Order for the 
relevant classification and for the purposes of that Order 
shall constitute part of the all-purpose rate of pay in respect 
of employees covered by this enterprise agreement 

(4) The wage increases referred to in subclause (1) of this 
clause shall not be absorbed into any overaward payment. 

(5) In accordance with the terms of the January 1992 State 
Wage Case Decision there shall be no further wage increases 
for the life of this agreement except when consistent with 
a State Wage Case Decision. 

13.—Not to be Used as a Precedent 
This agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant or enterprise. 

14.—Renewal of Agreement. 
The provisions of this agreement shall not continue in 

force after six months from the date of ratification by the 
Western Australian Industrial Relations Commission or 31 
December 1992, whichever is the sooner. Discussions 
between the employer and employees will commence one 
month before the expiry date of this agreement with a view 
to renewing this agreement. 

15.—Enterprise Bargaining Principles. 
(1) The parties to this agreement will meet the terms of 

the agreement and Attachment A of the agreement notwith- 
standing the provisions of any award, order or industrial 
agreement by which they are covered. 

(2) The parties to this agreement accept they are bound 
by the terms of the agreement for its duration. 

(3) The parties to this agreement are opposed to any 
applications by other parties to be joined to this enterprise 
agreement. 

Attachment A. 
The following agreement is the outcome of negotiations 

between the parties to achieve real gains in productivity, 
efficiency and flexibility at Tubemakers of Australia 
Limited, Steel Pipelines, Kwinana and provides for wage 
increases of 4.5%. These wage increases are payable upon 
endorsement by the Western Australian Industrial Relations 
Commission. 

1.—Consultation. 
A Joint Consultative Committee has been established to 

facilitate this enterprise agreement. 
The role of the Committee is to: 
(1) Develop and manage a training plan, which considers 

the following issues 
skills needed by the business; 
maximises each employee's opportunity to upgrade 
skills and access a career path; 
promotes job redesign and multi-skilling; and 
develops competencies to support employees partici- 
pating in self managing teams. 

(2) Assist communication to all company employees 
contribute to improvement sharing; 
improve co-employee relations; and 
promote recognition of the importance of customer 
satisfaction. 

(3) Continuous review of 
the award restructuring process; and 
the enterprise agreement. 

2.—Strategy. 
Agreements covering the Structural Efficiency Principles 

covering work organisation, skills, training and labour 
flexibility, as well as the corporate themes of "world class 
operating performance" and "customer satisfaction" have 
been developed. 

The parties' objective is to achieve real, sustainable and 
continuous improvements. 
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Together with the consultative processes outlined in 
Clause 1.—Consultation of this Attachment, TQM has been 
introduced at the site and is known as "Tubemakers Quality 
Management". 

Tubemakers Quality Management (TQM) is an integral 
part of the operation and has the principle of 

customer satisfaction; 
management by facts; 
respect for people; and 
continuous improvement. 

Improvement activity is generated by TQM teams 
following the Tubemakers Continuous Improvement Proc- 
ess (TOP) to address one of the key corporate themes. 

There are four types of improvement teams: 
Lead Teams 

Management teams, which act as steering commit- 
tees, setting guidelines for all other teams and 
reviewing and approving their solutions to problems. 
Functional Teams 

Natural work groups which use TQM skills to define 
and solve problems within their work environment. 
Membership of functional teams is voluntary. 
Cross Functional Teams 

Members of these teams are drawn from more than 
one natural work group to work on improvement 
opportunities that cut across functional lines. 
Task Teams 

Teams formed to solve a specific problem and then 
disband. The theme and composition of these teams are 
assigned by the lead team. Lead teams nominate the 
membership of task teams. 

Tubemakers Continuous Improvement Process (TCEP) 
TOP is a structured seven step problem solving process: 

1. Identify an opportunity 
2. Current situation 
3. Analyse 
4. Actions 
5. Measure results 
6. Standardise 
8. Next steps—plan, do, check, act (PDCA) 

The Tubemakers Continuous Improvement Process pro- 
vides a common language and methodology for team 
members. Training courses outline the TOP process and 
assist Kwinana employees to participate constructively in 
the teams. Team leader courses are five days and team 
member courses are two days. 

The teams are also supported by a facilitator who has 
participated in the team leader and an additional facilitator 
training course of five days. 

At the end of February 1992, 42 people (88% of work 
force) have been trained in TQM techniques. Currently, 40% 
of employees are actively involved in teams. Employees will 
be encouraged to participate with a target of 60% involve- 
ment by December 1992. 

3.—Training. 
An essential part of any productive operation is the 

training quality and skills of the employees. 
While training measures on their own do not directly 

reflect productivity movements, it has an impact on the 
measurable areas such as breakdowns, productive utilisation 
of machines and safety. It also has a direct relationship to 
product quality. 

The company has taken several opportunities to train 
employees in various aspects of their jobs as needs have 
been identified. Such training has occurred both "in-house" 
and externally. 

In line with award restructuring guidelines, the company 
agrees to have periodic audits, performed by TAPE, done 
on all its training programmes to allow accreditation of such 
programmes. 

The company, in conjunction with the Consultative 
Committee, will continue to develop training programmes 

that will encourage all tradespeople and operators on site to 
achieve both the company's and individual employees' 
needs. Such a programme will utilise both "in-house" and 
external resources considered necessary to achieve its goals. 

Upon development of the above training programme the 
employees undertake to participate in training by 

assisting in the training of peers where required; and 
accepting opportunities for training offered by the 
company that specifically cover machine operation 
techniques, processes and new technology. 

4.—Arrangement of Hours. 
To allow more flexible use of people to optimise 

operations, the ordinary hours of work shall be between 
6:00am and 6:00pm on any day or all of the days of the 
week, Monday to Friday on pre-arranged schedules, pro- 
vided that the spread of hours may be altered through a 
consultative process and is agreeable to the company and the 
majority of employees. An example of this would be to work 
a standard 38 hour week over three ten hour days and one 
eight hour day. 

To improve plant efficiency the need is recognised to run 
our critical resources on a continuous production basis. To 
this end it is agreed that key machines in each production 
line shall be worked during meal breaks. The key machines 
are: 

spiral mill; 
closing rolls; 
dipping beam; 
tanaka oxy cutting machine; and 
cement liner. 

To achieve this, operators will be trained so that there is 
sufficient flexibility to achieve this aim. 

5.—Personnel. 
(1) Absenteeism 
Productivity and efficiency is effected when employees 

are absent from the workplace. From 1 July 1991 to 28 
February 1992, 1319 manhours have been lost from 
absenteeism which represents 2.6% of total hours worked. 
To further reduce the impact on productivity due to 
absenteeism it is agreed that where an employee is absent 
from the workplace due to meetings, training courses or time 
off due to personal reasons coverage can be undertaken by 
that employee's foreperson when considered necessary. It is 
not intended that jobs on the shop floor be taken over by 
supervision. 

The Consultative Committee will undertake further 
investigations to affect a reduction in such lost time. 

(2) Health and Safety 
Supplementary to the Occupational Health, Safety and 

Welfare Act 1987, the Safety Committee has introduced a 
Worksafe Safety Manual. Procedures have been formalised 
with employees assisting in identifying risks and offering 
suggestions for improvements. The Safety Manual and 
Procedures have been implemented in accordance with the 
National Safety Council Five Star Rating System. In 
November 1992 the Kwinana Pipe Plant was audited by the 
Industrial Foundation for Accident Prevention, Western 
Australia and one star rating was achieved. Target for 1992 
is a two star rating. 

(3) Utilisation of TQM Teams 
The team approach to problem solving and productivity 

improvements is seen as a major means of reaching our 
goals. 

The number of completed projects will be used as a 
measure of the effectiveness of the TQM approach. 

TQM Teams Current Target 
Completed Projects 0 4 

6.—Production Performance Indicators. 
The attainment of "world class operating performance" 

and "customer satisfaction" are seen as major measures of 
performance. This enterprise arrangement covers a number 
of initiatives consistent with these themes. 

(1) Utilisation of Key Machines 
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Productivity improvements can be generated where 
machine use (output) is increased. The aim with key 
machines is to keep them productive for an ultimate rate of 
100% of available time. 

(a) Spiral Mill Running Time 
The Kwinana Spiral Mill is a key machine in 

shell manufacture at the Kwinana site. 
Its production efficiency is effected by the 

following: 
breakdown; 
coil change time; and 
non-productive downtime. 

Available time is a calculation of shift hours, breaks, 
coil change and a conservative allowance for unfore- 
seen disruptions. 

The company is continuously modifying the spiral 
mill with the aim of increasing productivity and safety 
standards. 

Breakdown and coil change times will be decreased 
by implementation of the actions described in sections 
of this agreement. 

A review of current operating practices and proce- 
dures will also be undertaken by employees and the 
company in order to further reduce the downtime on the 
spiral mill. The aim of this review will be to reach the 
foUowing target. 
Current Non-Productive Target 
12% of available time 5% of available time 

(b) Closing Rolls Running Time 
The Kwinana Press Line Closing Rolls is a key 

machine in shell manufacture at the Kwinana site. 
Its production efficiency is affected by the 

following: 
breakdowns; and 
non-productive downtime. 

Available time on the closing rolls is a 
calculation of shift hours available, breaks and a 
conservative allowance for unforeseen disrup- 
tions. By applying weld speeds and realistic 
preparation times to the available time calculation 
an output rate can be determined for each contract. 
Capital investment has been approved to reduce 
manual handling of flux. This was based on the 
recommendations from a TQM task team. Break- 
down times will be decreased by implementation 
of the actions described in this agreement. 

A review of current operating practices and 
procedures will also be undertaken by employees 
and the company in order to further increase the 
productive time on the closing rolls. The aim of 
this review will be to reach the following target. 

Current % of Output Rate Target 
83% 95% 

(c) Dipping Beam Running Time 
The Dipping Beam is a key machine in the 

corrosion treatment process. 
Its production efficiency is affected by the 

following: 
breakdowns; 
bath filling time; and 
non-productive downtime. 

Significant work has been done by the company 
to reduce the bath filling time with the introduc- 
tion of "Bulka" bags, further improvement is 
possible with appropriate scheduling of bath 
filling operations. 

Non-productive downtime is due to pre-heating 
dipping beam chucks and cleaning the same 
during and at the end of each shift. Improvement 
can be gained by experimentation with teflon 
coated chucks to ease clean-up and review of 
current operating procedures. 

Current Non-Productive 
6.4% 

Target 
3% 

Breakdown times will be decreased by actions described in 
other sections of this agreement 

(2) Breakdowns 
A breakdown of production machinery is a significant 

cause of reduced productivity. 
Reduction of downtime due to breakdown has been 

steadily achieved as a result of various capital works 
programmes and modified operating practices. 

As a further step to reduce breakdowns an ongoing 
preventative maintenance programme will be developed. 
Written procedures will also be prepared with the aim of 
achieving a standard operating technique within machinery 
capabilities. Employees will be encouraged to provide input 
into the continuing review of these procedures. 

Plant 
Spiral 
Press 
Coating 

Current 
15% 

3.1% 
8.4% 

Target 
7% 

1.5% 
5% 

(3) Spiral Mill Coil Changes 
A reduction in coil change time has a marked effect on 

spiral shell productivity. 
In consultation with employees and as a result of 

employee identified opportunities, the company has under- 
taken a capital works programme that will enable safer and 
more efficient coil changes at the Kwinana Spiral Mill. 

The Spiral Mill coil change operating procedure is also 
being reviewed to consider these modifications and revise 
work practices on other duties during coil changes in order 
to improve downtime due to coil changes. Spiral operators 
agree to contribute to this procedure with the aim of 
achieving the following improvement. 

Downtime on Coil 
Changes Current Current Actual 

Allowed (Average) Target 
30 minutes 35 minutes 20 minutes 

(4) Welding Repairs 
It is essential that improved utilisation of machines be 

supported by the manufacture of saleable product with the 
minimum amount of re-work. 

(a) Spiral Pipe Weld Repairs 
At the Kwinana Spiral Mill, weld repairs (other 

than a coil join cross butt weld) are the major 
cause of "downstream" production delays. 

Weld blow throughs and stop starts are identi- 
fied as the major reason for weld repairs and steps 
are being undertaken to reduce their incidence. 

An automatic tracking system is to be installed 
on the internal welder to enable welding to take 
place at a lower current setting, thus reducing the 
major cause of blow through. 

Steps described in this agreement to increase 
machine actual running time will reduce the 
frequency of weld stop starts. 

Actual % of Pipes 
Defect Type Manufactured Target % 
Blow Throughs 13 6 
Stop Starts 44 30 

(b) Press Line Weld Repairs 
A TQM team identified undercuts on the ELW 

as the major cause of weld repairs in the press line. 
Other areas identified by the team were off seam 
welding and blow throughs. 

As a result of the areas identified by the team, 
the company undertook actions aimed at reducing 
the repair rates. These actions included a welding 
training session for welder operators, a revision of 
weld procedures and capital outlay on the rewiring 
of the external long welder. A redesign of the 
internal weld head was also implemented and a 
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new video tracking system has recently been 
installed. 

As there has been no opportunity at present to 
trial all of these modifications on an API 
production run, the effectiveness of the actions 
cannot be determined. The company will imple- 
ment measures of repairs, monitors of other causes 
and further action plans on causes when API 
production recommences. 

(5) Cement Lined Pipe Repairs 

The cleaning of pipe ends in the yard prior to acceptance 
of cement lined product can be a significant controllable cost 
of pipe corrosion protection. 

A TQM group is currently looking at the effect of the 
existing means of sealing the pipe ends on the quality of the 
lining. 

Further improvement can be made by development of an 
alternative end lining ring for large diameter pipes and by 
adherence to set procedures by the lining machine operators. 

Manhours per Pipe Cleaning Ends 
Target 

Current 
0.45-0.75 0.3 

(6) Sintakote Yield 

Sintakote powder is an expensive raw material, a TQM 
task team is currently investigating temperature control. 
Capital investment has been made to monitor gas supply to 
the furnace and post cure areas of the Sintakote plant. 

Target 1992 
Current % of Yield 

85 
-Review. 

All measures will be the subject of continuous monitoring 
and review to ensure that expected performance improve- 
ment actually occurs. 

Noticeboards will display a graph for each of the key 
measures showing: 

each month's results; 

target; and 

historic performance. 

In the event that performance fails to match expectations, 
or subsequently deteriorates, the Joint Consultative Com- 
mittee will investigate the potential cause(s) for the short fall 
in performance and a corrective action plan will be 
developed and implemented in order to regain the appropri- 
ate performance. 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements- 

SALARIES AND CONDITIONS OF SERVICE 

No. PSA A 18 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Board of Management, Royal Perth Hospital and Others 
and 

The Australian Medical Association, WA Branch. 
No. P 4 of 1991. 

COMMISSIONER G.L. FIELDING. 
27 July 1992. 

Order. 
HAVING heard Ms P. Morrellini on behalf of the 
Applicants and Mr P.L. Jennings on behalf of the Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Metropolitan Teaching Hospitals—Salaries 
and Conditions of Service Award 1986 (Medical 
Officers) be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 22.—Long Service Leave: Delete subclauses (11) 

and (12) where they first appear in this clause. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987 

No. A6 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated MisceUaneous Workers' 
Union of Australia, W.A. Branch 

and 
Anglican Homes for the Aged 

(Incorporated) and Others. 
No. 570 of 1992. 

COMMISSIONER J. F. GREGOR. 
8 July 1992. 

Order. 
HAVING heard Ms S Jackson on behalf of the Applicant 
and Ms M Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Aged and Disabled Persons Hostels Award, 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
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the beginning of the first pay period commencing on 
or after the 7th day of July 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 33.—Fares and Motor Vehicle Allowances: 

Delete Schedules 1 and 2 of subclause (2) of this clause and 
insert in lieu thereof the following: 

Schedule 1—Motor Car Allowance 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 160Gcc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1987 

No. R14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Building Trades Association of 

Unions of Western Australia 
(Association of Workers) 

and 
Adsigns Pty Ltd & Others. 

No. 872B of 1991. 
COMMISSIONER A.R. BEECH. 

20 July 1992. 

Reasons for Decision. 
THE COMMISSIONER: Application No. 872 of 1991 is an 
application to vary the Building Trades (Construction) 
Award in respect to two matters. The first matter concerned 
long service leave, and the parties having reached agreement 
in relation to it, the application was divided and an order 
issued amending the award to reflect that agreement 
(application 872A of 1991, 71 WAIG 2830). 

The remaining part of the application, and these Reasons 
for Decision, concern the claim of the union that a person 
elected as Health and Safety Representative pursuant to the 
Occupational Health, Safety and Welfare Act 1984 (the 
OHSW Act) should have the same provisions regarding the 
termination or transfer of his/her employment as are 
applicable to Job Stewards. The claim was vigorously 
opposed by the respondent employers. 

By way of background it is noted that the OHSW Act was 
initially passed by the Western Australian Parliament in 
1984, although substantial amendments were made to it in 
1987. Those amendments marked the commencement of the 
Act as it currently stands. The Act is: 

"An Act to promote and improve standards for 
occupational health, safety and welfare, to establish the 
Occupational Health, Safety and Welfare Commission, 
to facilitate the coordination of the administration of 
the laws relating to occupational health, safety and 
welfare and for incidental and other purposes." 

The Act applies throughout the State to almost all 
workplaces, and for the purposes of these Reasons for 
Decision not only applies to the industry covered by this 
award, but to the industries covered by many other awards 
of the Commission. By Part IV of the Act, an employee who 
works at a workplace may give notice to the employer 
requiring the election of a health and safety representative 
for the workplace (section 29) and there then follows a 
number of statutory provisions regarding the manner of the 
election of such representatives. Those provisions state 
certain criteria which must be followed and applied, the 
terms of office and the manner of disqualification of health 
and safety representatives. 

It is clear, and for the purposes of this application it must 
be emphasised that a "health and safety representative" 
means only a "health and safety representative elected 
under Part IV" of the OHSW Act (by definition in section 
3 of that Act). 

The applicant union has made it clear in the course of 
proceedings, although admittedly not as clear in the 
formulation of its written claim, that the claim applies only 
to a health and safety representative as envisaged by the 
OHSW Act and to no other person. Thus, although the 
Commission is satisfied that within the industry covered by 
the award employees fulfilling a safety related function may 
be known by differing titles, and "safety officer" is one 
such example, these proceedings will concern only a health 
and safety representative elected in accordance with Part IV 
of the OHSW Act. The Commission also observes that to 
the extent that some parties raised in the proceedings the 
possible confusion which might arise because of the 
differing titles by which a health and safety representative 
may be known, that situation is possibly true also of the 
varying titles given to a job steward. If that is the case, then 
to the extent that the status of a "safety officer" is able to 
be verified by reference to an Act of Parliament whereas the 
status of a ' 'shop steward" may only be able to be checked 
by reference to either the registered rules of an organisation, 
or correspondence which may have been exchanged between 
an organisation and an employer or employers, then there 
is room for the belief that there is less likelihood of 
confusion in relation to the status of a "safety officer" than 
there might be in relation to the status of a "shop steward". 

The OHSW Act in section 33 sets out the functions of a 
health and safety representative at the workplace for which 
he/she was elected, and this is reproduced below. 

33. (1) The functions of a health and safety representative 
are, in the interest of health and safety at the 
workplace for which he was elected— 

(a) to inspect the workplace or any part of it— 
(i) at such times as are agreed with the 

employer; or 
(ii) where he has not inspected the 

workplace, or that part of it, in the 
preceding 30 days, at any time upon 
giving reasonable notice to the em- 
ployer; 

(b) immediately, in the event of an accident, a 
dangerous occurrence, or a risk of imminent 
and serious injury to, or imminent and 
serious harm to the health of, any person, to 
carry out any appropriate investigation in 
respect of the matter; 

(c) to keep himself informed as to the health and 
safety information provided by his employer 
in accordance with this Act and liaise as 
necessary with the department and other 
Government and private bodies; 

(d) forthwith to report to the employer any 
hazard or potential hazard to which any 
person is, or might be, exposed at the 
workplace that comes to his notice; 

(e) where there is a health and safety committee 
for the workplace, to refer to it any matters 
that he thinks should be considered by the 
committee; 



(f) to consult and co-operate with his employer 
on all matters relating to the health, safety 
and welfare of persons in the workplace; 

(g) liaise with the employees regarding matters 
concerning the health, safety or welfare of 
persons in the workplace. 

(2) A health and safety representative for a workplace 
has such powers as are necessary for the carrying 
out of his functions under this Part and in 
particular, but without limiting the generality of 
the foregoing, may— 
(a) where requested to do so by an inspector, 

accompany an inspector while the inspector 
is carrying out, at the workplace, any of his 
functions under this Act; 

(b) request the employer to establish a health and 
safety committee for the workplace at which 
there are in excess of 10 employees. 

(3) A health and safety representative incurs no civil 
liability arising from his performance of, or his 
failure to perform, any function of a health and 
safety representative under this Act. 

Further, the OHSW Act prescribes certain duties of 
employers in relation to health and safety representatives 
and in like form, those provisions are set out below. 

35.(1) Where there is any health and safety representa- 
tive for a workplace the employer shall—• 
(a) subject to subsection (2), make available to 

each health and safety representative such 
information as the employer has, or could 
reasonably be expected to have, relating to— 

(i) hazards to persons that arise or may 
arise at the workplace; 

(ii) so far as it is relevant to the hazards 
mentioned in subparagraph (i), the plant 
and substances used at the workplace 
and the systems of work at the 
workplace; and 

(iii) the health and safety of employees who 
work at the workplace; 

(b) where an employee so requests, permit a 
health and safety representative to be present 
at any interview concerning occupational 
health, safety or welfare between the em- 
ployer or his representative and the em- 
ployee; 

(c) consult with health and safety representatives 
on intended changes to the workplace or the 
plant or substances used at the workplace 
where those changes may reasonably be 
expected to affect the health, safety or 
welfare of employees at the workplace; 

(d) permit a health and safety representative to 
take such time off work, with pay, for the 
purposes of performing his functions under 
this Act as is provided for by subsection (3); 

(e) in accordance with the regulations, permit a 
health and safety representative to take such 
time off work, with pay, for the purposes of 
his attendance at courses of training accred- 
ited under section 14(1 )(h) as is provided for 
by subsection (3); 

(f) where any accident or dangerous occurrence 
takes place in a part of the workplace where 
employees who are represented by a health 
and safety representative is notified thereof 
forthwith; and 

(g) provide health and safety representatives 
with such facilities and assistance as are 
necessary or prescribed for the purposes of 
the performance by them of their functions 
under this Part. 

(2) An employer— 
(a) shall not make available to a health and 

safety representative any medical informa- 
tion concerning an employee unless— 

(i) the employee has consented to him 
doing so; or 

(ii) it is in a form that does not identify, nor 
permit the identification of, the em- 
ployee; and 

(b) is not required by subsection (l)(a) to make 
available information disclosing a trade 
secret 

(3) The regulations may prescribe the time that a 
health and safety representative is to be permitted 
to take off work, with pay, for the purposes of— 

(a) performing his functions under this Act; and 
(b) his attendance at courses of training accred- 

ited under section 14 (l)(h), 
but the time a health and safety representative is 
to be permitted to take off work, with pay, for 
those purposes may be varied, in a way not less 
favourable to the health and safety representative 
than that prescribed in the regulations, by agree- 
ment with the employer concerned or by a 
determination made by the Industrial Relations 
Commission upon a reference made to it under 
this subsection by the employer, the health and 
safety representative, or the Commissioner. 

(4) An employer who contravenes subsection (1) or 
(2) commits an offence. 

From the above, it can be concluded that a health and 
safety representative occupies a most significant position in 
relation to the day to day issues regarding occupational 
health and safety which occur. The duties prescribed are 
most important and are to be viewed seriously. 

It is appropriate for two other provisions of the Act to be 
noted. By section 34 of the Act a health and safety 
representative may be disqualified; 

34. (1) A party mentioned in subsection (2) may 
refer to the Industrial Relations Commission 
the question of whether a health and safety 
representative should be disqualified on the 
grounds that— 

(a) he has done anything under this Act 
with the intention only of causing harm 
to his employer or a commercial or 
business undertaking of his employer; 

(b) he has used or disclosed any informa- 
tion acquired from his employer in his 
capacity as a health and safety represen- 
tative for a purpose that is not connected 
with the performance of his functions 
under this Act with the intention of 
causing harm to his employer or a 
commercial or business undertaking of 
his employer; or 

(c) he has failed adequately to perform his 
functions under this Act, 

or on any number of those grounds. 
(2) A reference under subsection (1) relating to 

the disqualification of a health and safety 
representative may be made by— 

(a) his employer; 
(b) any trade union a member of which 

works at the workplace concerned; or 
(c) the Commissioner. 

(3) If, upon a reference under subsection (1), the 
Industrial Relations Commission is satisfied 
that grounds for the disqualification of the 
health and safety representative exist, it may 
disqualify him for a specified period, or 
permanently, from holding office as a health 
and safety representative. 
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(4) In determining what disqualification, if any, 
should be imposed under subsection (3), the 
Industrial Relations Commission shall take 
into account— 

(a) the harm, if any, caused to the employer 
or a commercial or business undertaking 
of the employer; 

(b) the past record of the health and safety 
representative in performing his func- 
tions under this Act; and 

(c) whether the health and safety represen- 
tative acted contrary to the public 
interest, 

and may take into account any other matters 
that it considers relevant. 

By section 56 of the Act, provision is made to prevent 
discrimination against an employee or prospective em- 
ployee: 

56. (I) An employer or prospective employer who in 
any way treats an employee or prospective 
employee less favourably than he otherwise 
would by reason only that the employee or 
prospective employee— 

(a) is or has been a health and safety 
representative or a member of a health 
and safety committee; 

(b) performs or has performed any function 
as a health and safety representative or 
a member of a health and safety com- 
mittee; 

(c) gives or has given assistance or infor- 
mation to an inspector, health and safety 
representative or any member of a 
health and safety committee; 

(d) makes or has made a complaint in 
relation to health, safety or welfare to a 
person who is or was his employer or 
fellow employee or an inspector, a 
health and safety representative or a 
member of a health and safety commit- 
tee, 

commits an offence. 
(2) A trade union that in any way treats a person 

less favourably than it otherwise would by 
reason only of the manner in which he 
performs or has performed any function as a 
health and safety representative or a member 
of a health and safety committee commits an 
offence. 

The Building Trades (Construction) Award provides that 
employees covered by it are engaged on a daily contract of 
service (clause 36). An employee elected as a health and 
safety representative is still an employee and covered by the 
award, and in the event that an employee who is a health and 
safety representative is terminated in the ordinary course of 
events, one day's notice is applicable. The union claims that 
that is an insufficient period of time for the effect of the 
termination, or of a transfer, upon the role of a site health 
and safety representative to be evaluated and catered for. 
The union equates the existence of a health and safety 
representative with the existence of a job steward and points 
to the Job Steward clause in the award (clause 37). This 
clause provides that a job steward should be allowed all 
reasonable time during working hours to attend to job 
matters affecting the union and imposes certain minor 
conditions. But die union argues that the provisions of the 
clause relating to the termination or transfer of a job steward 
should also be applicable to a health and safety representa- 
tive. Subclause (2) provides that prior to termination or 
transfer of the job steward, two days' notice is to be given 
to the steward and to the appropriate union. Payment in lieu 
of notice is not permitted and if the union disputes the 
decision to terminate or transfer then the union is obliged 
to notify the employer within two working days after being 
informed of the employer's decision. The clause then 
requires a Board of Reference to be requested and during this 

period of time the job steward remains on the job. The clause 
envisages that a Board of Reference may sit within ten 
working days of the employer's decision to transfer or 
terminate and certain conditions apply in the event of a 
failure on the part of the employer or the union failing to 
nominate representatives. It also provides that the parties 
may agree to have the matter settled by the Commission or 
a more informal process in lieu of the Board of Reference. 
The clause does not apply in the case of dismissal of a job 
steward for misconduct or refusing duty. The union's claim 
is to have this clause amended to include a health and safety 
representative. 

In support of its claim the union brought evidence from 
Mr Beresford, an employee on a central business district 
site, from Mr Tancred currently unemployed but with a 
number of years' experience as a builders labourer and also 
as a health and safety representative on a number of building 
sites, and from Mr Kim Young, an employee of the Builders 
Labourers Federated Union of Workers and the person 
responsible for the union's health and safety matters. 

It was submitted that employees are fearful of the possible 
effect upon their employment or future employment if they 
become a health and safety representative due to a perceived 
conflict or possible conflict between health and safety 
considerations and the desire to "get the job finished". The 
union placed emphasis upon the desirability of consultation 
between the union and the employer over any decision to 
terminate or transfer a health and safety representative. In 
the submission and the evidence from the union, that 
consultation is a direct product of the operation of subclause 
(2) of the job steward clause, notwithstanding that the 
subclause itself refers to the convening of a Board of 
Reference in the event that the decision is disputed. 

Although the union did not give a great deal of detail 
regarding the history of the job steward clause, the 
Commission understands that it was one of many clauses 
included by consent when the award in its current form 
issued in 1979 (59 WAIG 500) and that it was inserted by 
consent in the predecessor interim award in 1977 (57 WAIG 
807, but cf. 55 WAIG 553). The Commission also accepts 
that its presence and its wording is probably due to the 
existence of a corresponding clause in the counterpart 
Federal award, the National Building and Construction 
Industry Award. It is the observation of the union that the 
job steward clause has worked most successfully, in that a 
Board of Reference has been required on only four 
occasions, and that the majority of cases when a dispute has 
arisen over the decision of an employe*- to terminate or 
transfer a job steward, the existence of the provision has 
allowed consultation between the parties to occur which has 
resolved the issue prior to the convening of a Board of 
Reference. 

The respondents are united in their opposition to the union 
claim, and a number of different submissions were made. 
Evidence was not called. 

The Master Builders' Association of Western Australia 
(MBA) was at pains to point out that its opposition does not 
indicate any lack of concern on its part regarding health and 
safety in the building industry. It is noted that this 
submission was not attacked by the union, that documentary 
evidence was put in to support the position of the MBA, and 
its position is accepted. 

The respondents say that the union has not discharged the 
onus of proving that the amendment is necessary, that such 
evidence as there is that there is a fear amongst health and 
safety representatives or prospective health and safety 
representatives that they will in some way be prejudiced in 
their employment as a result of their status is insufficient. 
Further, and as recited above, the OHSW Act caters for a 
situation where discrimination arises. Indeed the common 
submission of the respondents was that in this regard, the 
OHSW Act is a code, and that the jurisdiction of the 
Industrial Relations Commission should not, and perhaps 
could not, be used to enter that arena, or indeed to conflict 
with provisions of the Act. In any event, the application of 
the job stewards' provision would not on the wording of that 
provision allay any fears which may be held. A Board of 
Reference as envisaged in the job stewards' clause is not a 
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consultative mechanism and it was submitted that the clause 
has been used in the past merely to secure a further ten days' 
wages for a job steward. On building sites where there is 
more than one health and safety representative, then the 
termination or transfer of one of the health and safety 
representatives would not break the continuity which was 
seen in the union's submissions as being so necessary. 

All parties made extensive reference to a recent inquiry 
into the operations of the OHSW Act by Commissioner 
Laing (the Laing Report). It is not intended to detail the 
submissions made in relation to the Laing Report other than 
where it is necessary to support the conclusions of the 
Commission in this matter. 

Although the Laing Report at page 45 does comment 
regarding the submissions received by Commissioner Laing 
concerning the alleged misuse by unions of health and safety 
as a strategy for achieving industrial relations objectives, it 
is also the case that at page 57 of the Report is the comment 
that unions have a legitimate and proper role in occupa- 
tional, health, safety and welfare and that "the unions have 
been the conscience and often the force that has lead the 
drive to improve safety and health in many industries and 
enterprises and their contribution should not be ignored". 
The Laing Report also notes at page 59 that health and safety 
representatives need greater protection than is currently 
provided under section 56 of the OHSW Act in order to carry 
out their functions under the Act, but that "...general 
acceptance of that need, however, might well be influenced 
by any contradictory experience of employers". Indeed, the 
Laing Report cautions against unions taking responsibility 
from the elected health and safety representatives, the health 
and safety committee, or employees. 

The Laing Report devotes some comments to section 34 
of the OHSW Act The concern is raised that an employer 
may be more inclined to take the significant step of 
dismissing an employee rather than taking steps pursuant to 
section 34 of the Act. The Report notes: 

"Termination of employment merely because of an 
overenthusiastic, albeit well meaning, approach to 
health and safety for example seems too severe. The 
existing section 56 provides inadequate protection in 
that regard" (page 200). 

The Report notes that perhaps the preferred approach to 
health and safety matters is to ensure that the Occupational 
Health Safety and Welfare legislation is implemented both 
in spirit and in fact rather than attempting to draw unofficial 
lines separating it from industrial relations matters pursued 
in the Industrial Relations Commission (Page 214, 215). 
However, the Report also notes that this may appear 
unattainable and too idealistic. In relation to section 56 of 
the OHSW Act, the Report notes that there is a capacity to: 

"...incorporate a more balanced approach which 
provides protection to the representative by permitting 
the onus to transfer to the employer if the health and 
safety representative is able to demonstrate, prima 
facie, that the termination or prejudice arises as a 
consequence of the health and safety activity. This 
alters the existing imbalance as under the current 
legislation the onus rests entirely on the health and 
safety representative to prove that the representative 
has teen treated less favourably by reason only that the 
employee or prospective employee is or has been a 
health and safety representative" (page 223). 

The Report recommends legislative change to achieve 
this. In relation to the conclusions of the Laing Report, the 
legislative changes to which the Commissioner draws 
attention are described as being provisions which have teen 
able to protect other workplace representatives and have 
passed the tests of time in providing adequate protection for 
both parties (page 224). It is also said that the existing 
provision of the OHSW Act is deficient and requires 
amendment, and indeed perhaps as a matter of some 
urgency. 

There is no doubt that the comprehensive and dispassion- 
ate examination of the OHSW Act, as referred to above, and 
in the context of the claim that is currently before the 
Commission, significantly supports the claim of the union 

that some greater "protection" needs to be provided for a 
health and safety representative. The conclusion reached by 
all of the respondents to this application regarding the Laing 
Report, a conclusion earnestly pressed upon the Commis- 
sion, is that the Report deals with the OHSW Act, that 
changes and amendments which it believes are necessary are 
recommended to be changes brought into being by amend- 
ing that Act, that the Laing Report does not suggest that an 
alternative means of change (by which the Commission 
understands to be by way, for example, of award amend- 
ment) is not commented upon in the Report and that it is not 
apparent that the reasoning or the specific claim before the 
Commission on this occasion was part of a submission from 
the applicant or the Trades and Labor Council to the enquiry 
conducted by Commissioner Laing. In this regard, the points 
made by the respondents are proper and accurate. However, 
the extent to which those points may be relied upon to justify 
the rejection in principle of the claim currently before the 
Commission is not as significant as it would seem to have 
been at first glance. 

The submissions of the respondents in this regard do not 
deal effectively with the point made by the applicant union 
that concern arises when a health and safety representative 
is either is dismissed or is to be transferred. In this regard, 
section 34 of the OHSW Act refers to the disqualification 
of a health and safety representative for certain stated 
reasons. In the case of dismissal, a health and safety 
representative who is terminated ceases to be an employee 
and, arguably, the provisions of section 34 do not apply (per 
the Laing Report above). Also, an employee who is a health 
and safety representative and is transferred from that site to 
another site ceases to be a health and safety representative 
(the evidence of Mr Young), in which case again, arguably, 
section 34 does not have application. 

Section 34 covers the situation where the health and 
safety representative remains an employee, i.e. the employ- 
ment of the health and safety representative is not in 
consideration, merely the employee's status as a health and 
safety representative. When the alternatives are viewed in 
this manner, the extent to which the situations are mutually 
exclusive becomes more readily identifiable. To that extent, 
the ability of the union to bring an application to vary an 
award directed to an employee who is a health and safety 
representative would appear not to conflict with the current 
provisions of the OHSW Act. It is not appropriate in the 
context of the specific case here to speculate upon what 
might occur by way of future amendment to the OHSW Act 
and whether there would then be a potential conflict. 

It is to be noted that section 56 of the OHSW Act refers, 
in the context of this case, to an employer or prospective 
employer who in any way treats an employee or prospective 
employee less favourably that he otherwise would by reason 
only that the employee or prospective employee is or has 
been a health and safety representative or performed any 
functions as that representative. Of itself, that clause would 
not appear to cover a situation where an employer terminates 
or transfers such a representative either in the ordinary 
course of events, or for reasons other than those covered by 
section 56 of the OHSW Act. The provisions of section 31, 
or of section 32 of that Act do not deal with the issue as 
raised by the applicant in this application. 

Next, whilst it is the OHSW Act which deals with an 
employee's status as a health and safety representative, 
those aspects of that representative's conditions of employ- 
ment as an employee are not so regulated. They are 
contained in the employee's contract of service, to which is 
grafted those conditions contained within the relevant 
award. If the termination or transfer of an employee who is 
a health and safety representative is indeed for reasons other 
than those which would cause section 34 of the OHSW Act 
to operate, then it is appropriate for the award to contain 
provisions concerning that termination or transfer. Or 
alternatively, it is not the case that such provisions ought 
only be created by or only applied by way of the OHSW Act. 

The Commission suspects that some of the opposition to 
this claim is due to the manner in which the applicant has 
structured the claim. As related above, the Building Trades 
(Construction) Award contains a provision regarding job 
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stewards. The claim of the union is merely to include 
reference to a health and safety representative into the job 
stewards' clause so that the clause applies to both workplace 
representatives. Why then, the respondents ask, is the 
applicant attempting to link a health and safety representa- 
tive with the job stewards' clause? "This goes to a question 
of mistrust on the part of the parties and the concern raised 
that the applicant union uses health and safety issues for 
industrial purposes" (transcript page 102). To the extent that 
some of the opposition to the application is because the 
amendment sought is an amendment to the job stewards' 
clause, rather than the creation of a separate entitlement 
relating to health and safety representatives, then that 
opposition is understood by the Commission, but that 
opposition does not deal to the extent necessary with the 
merit seen for some "additional protection" by the Laing 
Report. Indeed, given that the approach of the applicant 
union on this occasion is to merely accept the existence of 
the job stewards' clause as given rather than developing in 
substantial form the reason for the existence of the job 
stewards' clause itself and applying it then to the health and 
safety representative, the Commission was not presented 
with a direct comparison as to merit. Notwithstanding, the 
provisions regarding termination or transfer of job stewards 
has, according to all of the submissions and the evidence, 
worked satisfactorily in the sense that no evidence was 
produced of disputes regarding the termination or transfer 
of job stewards during the period of operation of the clause, 
and neither was the Commission's attention drawn to any 
applications to vary the clause from its current form. It was 
submitted by the respondents that the clause has merely 
operated to effectively provide a job steward with an extra 
ten days' wages at the conclusion of the job, but in the 
context of the evidence presented and the case overall, even 
if that submission was accorded greater weight, it is not in 
itself persuasive. 

It was argued that if consultation is the object of the claim, 
then the claim as filed will not achieve this end. The 
submission is that the provision of a Board of Reference in 
the event of a dispute does not thereby provide for 
consultation to occur. The submission made is of itself an 
accurate one, however the evidence produced by the 
applicant reveals that notwithstanding that accuracy, the 
clause has operated within this award in such a manner that 
consultation has occurred after the decision to terminate or 
transfer is made, and prior to the convening of the Board of 
Reference (evidence of Young, transcript pages 42, 45). 

The Laing Report concerned the operations of the OHSW 
Act generally, and was not a report directed solely to the 
building construction industry. The Commission turns to 
examine the evidence before it in this case in relation to that 
industry. Evidence was brought from Mr Beresford who 
works on a multi-storey office block in the central business 
district. There are between approximately 200 and 250 
employees on site. He has been a health and safety 
representative for nearly two and a half years on that site. 
He is involved in the Safety Committee in recommending 
certain procedures and practices on site and he referred to 
"open works procedures, lift shop procedures, electrical 
work procedures and hot work procedures" by way of 
example. In his evidence the work environment changes 
regularly because of personnel working on different floors 
and moving around the site within the course of the day. The 
composition of the workforce changes as particular work is 
completed and personnel come and go. Mr Beresford is 
involved with the Department of Occupational Health, 
Safety and Welfare all the time. The health and safety 
representative performs a number of important functions, 
and the functions which were detailed in evidence were 
functions which reflect the building industry's emphasis on 
the functions detailed in the OHSW Act and related earlier 
in these Reasons. He acknowledged that on those occasions 
when he does not attend work, for example through illness, 
a replacement is found, but he did say that because of the 
particular kind of site upon which he is appointed as health 
and safety representative the experience that he has of that 
particular site would be difficult to replace. The evidence of 
Mr Young is that it is not common to have more than one 

health and safety representative on a building site. Signifi- 
cantly, the evidence reveals that not only is each building 
site said to be different from other building sites at any given 
point in time, but any one building site will by definition be 
constantly changing as the site is developed in accordance 
with the structure being built. Because of die different stages 
at which building sites may be found at any point in time, 
the health and safety issues applicable on one site may not 
be directly applicable to another building site which is not 
at the same stage of construction nor constructing a similar 
sort of building. It was also clear from Mr Young's evidence 
that occasionally the continuity of coverage regarding health 
and safety on a site is disrupted in any event, for example 
prior to the nomination of a health and safety representative, 
or whilst that person is away at a training course. It is clear 
however that a health and safety representative, like a job 
steward, is site specific, and the employee loses that status 
upon leaving that particular work site. Mr Tancred's 
evidence also is that each particular work site is different and 
that there is a need to develop policies and procedures 
specific to that particular site, although some policies are not 
radically different from site to site. The point made from the 
union's evidence is that it is important that there be a 
continuity of the expertise of the health and safety 
representative for all of the above reasons. 

When viewed as a whole, the Commission believes that 
the union has discharged the onus upon it. In this regard the 
Commission does not so much conclude that a health and 
safety representative is to be equated to and treated the same 
as a job steward. It is true that both are workplace 
representatives, but the evidence before the Commission 
does not permit that parallel to be drawn. Rather, the 
evidence as a whole before the Commission demonstrates 
that an additional procedure is warranted in the event that 
a health and safety representative is to be terminated or 
transferred. The evidence and submissions before the 
Commission as to the operation of the job steward's clause 
is in this respect important. If indeed it does operate to 
provide a consultative mechanism prior to the termination 
or transfer coming into effect, then it does provide a proper 
means of determining the issue. If however it operates only 
to award an additional payment and not with the issue of the 
effect upon site safety of the intended termination or 
transfer, then the operation of the provision should be 
reviewed. 

One final matter remains and that is the question which 
arises for consideration when and if the Building Trades 
(Construction) Award is to contain a provision which is not 
contained within the counterpart Federal award, the National 
Building and Construction Industry Award. In this regard 
the issue is significant not merely because of the relationship 
between the two awards and the efforts over many years of 
all parties from time to time to ensure that the awards mirror 
each other in essential respects. Both awards operate in 
Western Australia and at any given point in time both will 
operate at the same time on the same building site. To that 
extent whether there is to be any difference between the two 
must be an important consideration. The issue is of concern, 
and the Commission views with some alarm any submission 
that consistency or inconsistency with the Federal award is 
used by parties for different reasons on different occasions, 
and a party might "want to have it both ways". In this case, 
the applicant has brought to the Commission an application 
to vary the award based upon circumstances within Western 
Australia. It is entitled to have that application dealt with 
according to section 26 of the Industrial Relations Act 1979 
but a consideration of the counterpart Federal award must 
be, given the history of this matter, part of that considera- 
tion. The job steward's clause exists in both awards, and 
there is not a difference of significance between them. The 
issue raised by the union on this occasion has not been the 
subject of an application to vary the counterpart Federal 
award and the merits of such an application to that award 
have not been dealt with. The claim if granted will not lead 
to an inconsistency with the counterpart Federal award 
because there is no like provision with which the amend- 
ment would be inconsistent. The counterpart Federal award 
is silent upon the issues involved in this application. The 
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union drew attention to the existence of a provision in the 
state award which authorises the secretary or any authorised 
officer of the union to ascertain whether work is being 
carried out pursuant to the Construction Safety Act 1972 
(clause 9(3)(f)), a provision not found in the counterpart 
federal award. It is observed that an opportunity for 
differences to arise would not occur if, where appropriate, 
applications to vary both awards were filed and dealt with 
at the same time. Whilst in the view of the Commission as 
currently constituted, that would be a most desirable course 
of action, it is not something which this Commission can 
contrive, and neither is it, in the circumstances of this matter 
and on the submissions made, reason in itself not to vary this 
award in the absence of a corresponding and contemporane- 
ous application to vary the Federal award. However it may 
not always be so, and to the extent that this does develop 
as a major consideration, it develops from the approaches 
of all of the parties over the years since it was decided with 
the consent of the parties to have this award as a state award 
to provide industrial coverage to employees of employers 
who were not covered by the then federal award. 

The application to extend those provisions of Clause 37 
relating to termination or transfer are for all of the above 
reasons granted and the minutes of a proposed Order now 
issue. 

Appearances: Mr M. Keogh on behalf of the Applicant. 

Mr K.F. Richardson on behalf of the Master Builders' 
Association of Western Australia (union of Employers). 

Mr K.J. Dwyer on behalf of members of the Chamber of 
Commerce and Industry of Western Australia. 

Mr R. Gifford on behalf of the Australian Federation of 
Construction Contractors (Western Australia) Industrial 
Association of Employers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

Adsigns Pty Ltd and Others 

No. 872B of 1991. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 

24 July 1992. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr K. Richardson, Mr K.J. Dwyer and Mr R.H. Gifford 
on behalf of the Respondents the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the attached 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after the 1st day 
of August 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Clause 37.—Job 
Stewards and insert in lieu the following: 

37.—Job Stewards and Health and Safety Representa- 
tives. 

2. Clause 37.—Job Stewards: Delete this clause and insert 
in lieu the following: 

37.—Job Stewards and Health and Safety Representa- 
tives. 

(1) In this clause, a health and safety representative 
means a health and safety representative elected 
under Part IV of the Occupational Health, Safety 
and Welfare Act 1984. 

(2) An employee appointed as a job steward shall, 
upon notification by the Union to the employer be 
recognised as the accredited representative of the 
union to which he/she belongs and he/she shall be 
allowed all necessary time during working hours 
to submit to the employer matters affecting the 
employees he/she represents and further shall be 
allowed reasonable time during working hours to 
attend to job matters affecting his/her union. 
Provided that the foregoing does not relieve the 
job steward of the obligation imposed upon 
him/her by his/her employer. 

A job steward shall notify the principal contrac- 
tor's representative and his/her union prior to the 
calling of any stop work meeting so that the 
procedures laid down in Clause 46.—Settlement 
of Disputes—may be observed before any stop- 
page of work occurs. 

(3) Prior to termination or transfer two days' notice 
shall be given to any job steward or health and 
safety representative and the appropriate union. 
Payment in lieu of notice shall not be given. In the 
event of the Union disputing the decision of 
management to transfer the job steward or health 
and safety representative or terminate his/her 
service, the Union shall notify management within 
two working days after being informed of the 
decision of management. The job steward or 
health and safety representative shall remain on 
the job during which time a Board of Reference 
shall deal with the matter. 

The appropriate union shall, within 3 working 
days of notifying the management that it disputes 
the decision to transfer or terminate the job 
steward or health and safety representative, 
request the Registrar or Deputy Registrar in 
writing to appoint a Board of Reference to deal 
with the matter. 

The union and the employer shall do all things 
necessary to enable the Board to sit within 10 
working days of the management decision to 
transfer or terminate the job steward or health and 
safety representative. If the Board cannot sit 
within 10 working days because of the employer's 
failure to nominate representatives, or their una- 
vailability to sit on the Board, the decision to 
transfer or terminate the job steward or health and 
safety representative shall be null and void. 

If the Board cannot sit within 10 working days 
because of the union's failure to nominate 
representatives, or their unavailability to sit on the 
Board, the job steward's or health and safety 
representative's transfer or termination shall auto- 
matically take effect at the expiry of the period of 
10 working days. 



Provided that nothing in this subclause shall prevent the 
parties proceeding by agreement to have the matter settled 
by the Commission or a Local Disputes Board set up in 
accord with Clause 46(3) in lieu of the Board of Reference 
procedure. 

Provided further that nothing shall affect the right of the 
employer to dismiss a job steward or health and safety 
representative without notice for misconduct or refusing 
duty. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Millers and Mill Employees' Union of 
Workers of Western Australia 

and 
Wesfeeds Pty Ltd and Others. 

No. 590 of 1992. 
COMMISSIONER S.A. KENNEDY. 

20 July 1992. 
Order. 

HAVING heard Ms B. Gavranich on behalf of the Applicant 
and Ms G. Marton on behalf of a Respondent, now therefore 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979 and by consent, do hereby 
order— 

That the Cereal Processing, Extracting and Manufac- 
turing Award No. 26 of 1970 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the 24th day of June 1992. 

(Sgd.) S.A. KENNEDY. 
[L.S.J Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Contract of Service 
7. Definitions 
8. Hours 

8A. Implementation of 38 Hour Week 
8B. In-Plant Discussion—38 Hour Week 

9. Overtime 
10. Shift Allowances 
11. Meal Breaks 
12. Higher Duties 
13. Special Rates 
14. Travelling 
15. Annual Leave 

16. Holidays 
17. Absence Through Sickness 
18. Compassionate Leave 
19. Casual Employees 
20. Junior Employees' Certificate 
21. Under-Rate Employees 
22. First Aid 
23. Breakdowns, Etc. 
24. Board of Reference 
25. Payment of Wages 
26. Right of Entry 
27. Time and Wages Record 
28. Long Service Leave 
29. Preference to Unionists 
30. Wages 
31. Enterprise Agreements 

Schedule of Respondents 

2. Clause 2A.—State Wage Case Principles—September 
1989: Delete this clause. 

3. Clause 10.—Shift Allowances: Delete the words 
"Clause 31.—Wages" appearing in subclause (1) and 
subclause (2) of this clause and insert in lieu thereof "Clause 
30.—Wages". 

4. Clause 11.—Meal Time: Delete this clause and insert 
in lieu thereof the following: 

11.—Meal Breaks. 
(1) An employee shall not be compelled to work for 

more than five hours without a meal interval 
except where an alternative arrangement is en- 
tered into as a result of discussions between the 
employer and an employee and the majority of 
employees in the plant or work section concerned. 

(2) The meal break shall not be paid. 
(3) The time of taking a scheduled break may be 

postponed for one hour by an employer if it is 
necessary to do so in order to meet a requirement 
for continuity of operations. 

5. Clause 18.—Bereavement Leave: Delete this clause 
and insert in lieu thereof the following: 

18.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a spouse, father, mother, brother, sister, child 
or stepchild be entitled, on notice of leave up to 
(including the date of the funeral of such relation) 
two calendar days which shall be paid for up to 
sixteen ordinary working hours. Proof of such 
death shall be furnished by the employee to the 
satisfaction of his/her employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise 
would have been on duty and shall not be granted 
in any case where the employee concerned would 
have been off duty in accordance with his/her 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay 
or on a public holiday. 

(3) For the purposes of this clause the pay of an 
employee employed on shift work shall be deemed 
to include the allowance set in Clause 10.—Shift 
Allowances of this award. 

(4) In this clause "spouse" includes de facto wife or 
husband. 

6. Clause 23.—Limitation of Female Workers: Delete this 
clause. 

7. A. Clause 24.—Breakdowns, Etc., Clause 25.—Board 
of Reference, Clause 26.—Payment of Wages: renumber 
these clauses as 23—25 respectively. 

B. Clause 27.—Right of Entry, Clause 28.—Time and 
Wages Record, Clause 29.—Long Service Leave, Clause 
30.—Preference to Unionists: renumber these clauses as 
26—29 respectively. 
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8. Clause 31.—Wages: Delete this clause and insert in 
lieu thereof the following: 

30.—Wages. 

Provender Milling Section: 

(1) Shift Miller in charge of shift— $ 
(a) Not exceeding 2 tonnes of proven- 

der per hour 362.60 
(b) Exceeding 2 tonnes but not exceed- 

ing 6 tonnes of provender per hour 369.10 
(c) Exceeding 6 tonnes but not exceed- 

ing 12 tonnes of provender per 
hour 375.90 

(d) Exceeding 12 tonnes but not ex- 
ceeding 18 tonnes of provender per 
hour 382.50 

(e) Exceeding 18 tonnes but not ex- 
ceeding 28 tonnes of provender per 
hour 390.50 

(f) Exceeding 28 tonnes but not ex- 
ceeding 40 tonnes of provender per 
hour 398.50 

(g) Exceeding 40 tonnes but not ex- 
ceeding 60 tonnes of provender per 
hour 406.80 

Mill Operative— 
Grade 3 333.40 
Grade 2 344.20 
Grade 1 355.90 

Premix Blender 350.90 
Binsman 339.20 
Packerman/Packer/Stacker 328.30 
Storeman/Storehand/Siloman 320.40 
Fork Lift truck driver and/or tractor 
driver 336.60 
Millwright 379.00 
Head Millwright 396.60 

Starch and Gluten Section: 
Foreman Miller 380.80 
Shift Miller 368.50 
Top Floor Man 343.40 
Corrugator 348.40 
Batter Mixer 330.10 
Process Attendant 328.50 
Fork Lift truck driver and/or tractor 
driver 336.60 
General Hand 320.40 
Millwright 379.00 
Head MUlwright 396.60 

Oil Refining Section: 
Plant Operator 348.20 
General Hand 320.40 
Millwright 379.00 
Head Millwright 396.60 

Yeast Section: 
Plant Operator 348.20 
General Hand 320.40 
Millwright 379.00 
Head MUlwright 396.60 

(2) Foreman Miller shall be paid not less than $22.25 
per week above the relevant rate prescribed in 
classification (1) hereof. 

(3) Junior Employees (per cent of the General Hands 
rate per week): 

% 
Under 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 90 
20 to 21 years of age 90 
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(4) Leading Hands (per week extra) $ 
(a) Less than three other employees 6.90 
(b) Not less than three and not more 

than ten other employees 14.50 
(c) Not less than ten and not more than 

twenty other employees 21.50 
(d) More than twenty other employees 27.70 

9. Clause 32.—Enterprise Agreements: renumber this 
clause as 31. 

10. Throughout the text of the Award including clause 
titles delete the word "worker" or "workers" and insert in 
lieu respectively the word "employee" or "employees" 
with consequential grammatical amendments as appropriate. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES' AWARD 1978 

No. R 43 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Sales Representatives' and 
Commercial Travellers' Guild of W.A., 

Industrial Union of Workers 
and 

Leonard Industries Pty Ltd 
and Others. 

No. 477 of 1992. 
COMMISSIONER A.R. BEECH. 

24 July 1992. 
Order. 

HAVING heard Mr M. Lourey on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Commercial Travellers and Sales Represen- 
tatives' Award 1978 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the first pay period commencing on 
or after the 29th day of June 1992. 

(Sgd.) A.R. BEECH, 
[L.S.J Commissioner. 

Schedule. 
1. Clause 10.—Vehicle Provisions: Delete subclause (3) 

of this clause and insert in lieu the following: 
(3) Rates of hire for use of an employee's own vehicle 

on employer's business: 
(a) Sales Representative/Commercial Traveller: 

Up to 25 h.p.—$116.25 per week plus 
11.99 cents per kilometre 

Over 25 h.p.—$141.65 per week plus 
13.68 cents per kilometre 

(b) Country Sales Representative/Commercial 
Traveller: 

Up to 25 h.p.—$140.14 per week plus 
11.99 cents per kilometre 

Over 25 h.p.—$175.04 per week plus 
13.68 cents per kilometre 
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(c) For the purpose of this clause, travelling to 
and from the employee's home shall be 
regarded as employer's business. 

(d) The standing charges prescribed in para- 
graphs (a) and (b) of this subclause have been 
computed on the basis of their being payable 
during the employee's absence on annual 
leave, sick leave and long service leave as 
provided by this award. 

Respondents, now therefore I the undersigned pursuant to 
the powers conferred by the Industrial Relations Act 1979 
and by consent, do hereby order— 

That the Confectionery Manufacturing Award 1968 
as amended shall be further varied in accordance with 
the following Schedule with effect from the beginning 
of the first pay period on or after the 10th day of July 
1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFECTIONERY MANUFACTURING 
AWARD 1968 

No. 19 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

Walker Candy Co. and Others. 

No. 588 of 1992. 
COMMISSIONER S.A. KENNEDY. 

15 July 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application by The Food 
Preservers' Union of Western Australia, Union of Workers 
(hereinafter "the FPU") to vary the Confectionery Manu- 
facturing Award 1968 in accordance with that Principle of 
the January 1992 State Wage Case decision which allows 
for an increase of 2.5% in the wage rates (72 WAIG 191 at 
201). 

In support of its application the FPU drew attention to 
previous proceedings in relation to this award and the Food 
Industry (Food Manufacturing or Processing) Award which 
issued in 1991. In essence it says that these developments 
are relevant considerations here because this application 
represents merely another step in the restructuring process 
and goes toward a consolidation of this award, by- 
agreement, into the 1991 award by way of an application to 
be filed shortly. 

Having regard for this record and the courses already 
completed, I am satisfied that this application should be 
ratified. 

Minutes of the Order will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 

Walker Candy Co. and Others. 
No. 588 of 1992. 

Confectionery Manufacturing Award 1968 
No. 19 of 1967. 

Schedule. 

1. Clause 2. —Arrangement: Delete the numeral and 
words "2A. State Wage Principles—September 1989" in 
this clause. 

2. Clause 2A. — State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 7. —Wages: Delete this clause and insert the 
following in lieu thereof: 

7. — Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this award. 

(1) Adult Employees — 

Classifications 
Confectioner 375.65 
Confectioner Machinist 335.15 
Machine Attendant 321.65 
Moulders 321.65 
Moulders Assistants 319.50 
General Factory Hand 312.30 

(2) Junior Employees —(Per cent of rate for 
classification in which employed) 

50 
60 
70 
80 
90 

Adult rate 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 years and over 

(3) Leading Hands (per week extra) 

A Leading Hand in charge of— 

(a) Less than three other em- 
ployees 8.85 

(b) Not less than three and 
not more than ten other 
employees 17.75 

(c) More than ten other em- 
ployees 25.90 

(4) Casual Employees: All casual employees as 
defined shall be paid one thirty eighth of the 
rate prescribed for their classification for 
each hour worked plus 20 per cent. 

COMMISSIONER S.A. KENNEDY. 
20 July 1992. 

HAVING heard Ms B. Gavranich on behalf of the Applicant 
and there being no appearance by or on behalf of any 
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No. 21 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.40—award variation pursuant to 
structural efficiency principle. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous W.A. Branch 

Imerito Drum Company and Others. 

No. 991 of 1988. 

various classifications drum reclaiming 

COMMISSIONER J.A. NEGUS. 

11 April 1989. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it by the 
Industrial Relations Act 1979 and having been satisfied that 
the Applicant has formally committed itself to co-operate in 
a review (to be monitored by the Commission) of the Award 
to give effect to the Structural Efficiency Principle of the 
State Wage Principles which issued on 9 September 1988 
and that until 1 July 1989 the Applicant will not pursue any 
extra claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of the 
parties, hereby orders:— 

That the Drum Reclaiming Award No. 21 of 1961— 

(1) be amended in accordance with the following 
Schedule to provide for the inclusion of 
Clause 2A.—State Wage Principles—Sep- 
tember 1988 to give effect to the Applicant's 
"no extra claims" commitment and the 
provisions of paragraph 4 of the General 
Order No. 730 of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by 3% with effect on and from the 
22nd day of September 1988 in accordance 
with the rates specified in Column A of the 
following Schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by 
3% with effect on and from the 22nd day of 
September 1988 in accordance with the rates 
specified in the following Schedule. 

(4) be further varied by increasing the wage rate 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10.00 per week with effect on and from 
the 22nd day of March 1989 in accordance 
with the rates specified in Column B of the 
following Schedule. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the num- 

bers and title 2. Arrangement add the numbers and title 2A. 
State Wage Principles—September 1988. 

2. Clause 2.—Arrangement: Immediately after this clause 
add the following new clause:— 

2A.—State Wage Principles—September 1988. 
(1) It is a term of this award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overward, except when 
consistent with the Stage Wage Principles. 

(2) An employer on whom this award is binding shall 
not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commissioner after that date. 

3. Clause 23.—Leading Hands: Delete this clause and 
insert in lieu thereof the following:— 

23.—Leading Hands. 
In addition to the appropriate rates prescribed in 

Clause 25.—Rates of Pay of this award, a leading hand 
shall be paid:— 

Per Week 
$ 

(1) If placed in charge of not less 
than three and not more than ten 
other workers  13.20 

(2) If placed in charge of more than 
ten and not more than 20 other 
workers   19.90 

(3) If placed in charge of more than 
20 other workers  25.80 

4. Clause 25.—Rates of Pay: Delete this clause and insert 
in lieu thereof the following:— 

25.—Rates of Pay. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be— 
Column Column 

A B 

(1) Painting and incidental 
duties  293.10 303.10 

(2) Chiming, shaping, internal 
lacquering, rumbling, 
cleaning, classifying and 
drum inspecting, 
stencilling with a spray 
gun, spray painting  286.90 296.90 

(3) Yard Hands   277.30 287.30 
The rate of wage prescribed in Column A shall 

operate on and from 22 September 1988. 
The rate of wage prescribed in Column B shall 

operate on and from 22 March 1989. 
(4) Junior Employees: Junior employees shall be paid 

the prescribed percentage of the adult rate for the 
class of work on which they are engaged. 

% 
Under 16 years of age  50 
16 to 17 years of age  60 
17 to 18 years of age  70 
18 to 19 years of age  80 
19 to 20 years of age  90 
20 years of age and over  Adult 

Rates 
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ENGINE DRIVERS' (GENERAL) AWARD 
No. R 21A of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia, Western Australian 

Branch 
and 

Coca Cola Bottlers and Others. 
No. 237 of 1992. 

COMMISSIONER R.N. GEORGE. 
21 July 1992. 

Order. 
HAVING heard Ms B. Love on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of July 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

shall have effect from the beginning of the first pay 
period commencing on or after the 7th day of July 
1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 32.—Fares and Motor Vehicle Allowances: 

Delete Schedules 1 and 2 of subclause (2) of this clause and 
insert in lieu thereof the following: 

Schedule 1—Motor Car Allowance 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South 
Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Schedule. 
1. Clause 2.—Arrangement. Delete the number and title 

"24. Liberty to Apply" from this clause. 
2. Clause 8.—Overtime. In subparagraph (i) of paragraph 

(b) of subclause (3) of this clause delete the amounts of 
$5.40 and $3.70 and insert in lieu thereof the amounts $6.10 
and $4.20 respectively. 

3. Schedule B—38 Hour Week Provisions. 
Clause 5.—Overtime. In subparagraph (i) of para- 

graph (f) of subclause (3) of this clause delete the 
amounts $5.40 and $3.70 and insert in lieu thereof the 
amounts $6.10 and $4.20 respectively. 

4. Clause 24.—Liberty to Apply. Delete this clause. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD 

No. 8 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

and 
St John of God Hospital & Others. 

No. 567 of 1992. 
COMMISSIONER J.F. GREGOR. 

8 July 1992. 

Order. 
HAVING heard Ms S Jackson on behalf of the Applicant 
and Ms M Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 be varied in accordance 
with the following Schedule and that such variation 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Boral Cyclone and Others. 

No. 1892 of 1989. 
COMMISSIONER R.N. GEORGE. 

25 March 1991. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms K. Edwards on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Restructuring Principles enunciated by 
the State Wage Case decision—September 1989 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Gate, Fence and Frames Manufacturing 
Award be varied in accordance with the following 
schedule and that such variation shall take effect as 
from the beginning of the first pay period commencing 
on or after the 25th day of March 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 19.—Fares and Travelling Time: Delete 

subclause (2)(a), (b) and (c) and insert in lieu thereof the 
following: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$9.80 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
47 cents per kilometre. 
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(c) Subject to the provisions of paragraph (d) of this 
subclause, work performed at places beyond a 60 
kilometre radius from the General Post Office, 
Perth shall be deemed to be distant work unless 
the employer and the employees, with the consent 
of the Union, agree in any particular case that the 
travelling allowance of 52 cents per kilometre 
shall be paid for each kilometre in excess of 60 
kilometres. 

2. Clause 20.—Distant Work: Delete subclauses (6) and 
(7) and insert in lieu thereof the following: 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $19.30 for any week-end the employee returns 
to the employee's home from the job, but only if— 
(a) the employee advises the employer or the 

employer's agent of the employee's intention 
not later than the Tuesday immediately 
preceding the week-end in which the em- 
ployee so returns; 

(b) the employee is not required for work during 
that week-end; 

(c) the employee returns to the job on the first 
working day following the week-end; and 

(d) the employer decs not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $8.50 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid 
for at ordinary rates, whether or not suitable 
transport is supplied by the employer. 

Schedule. 
Clause 11.—Hours, Overtime and Shift Work: Delete 

paragraph (a) in subclause (2) of this clause and re-number 
remaining subparagraphs accordingly. 

HAIRDRESSERS AWARD 1989 
No. A32 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Hairdressers' and Wigmakers' 
Employees' Union of Workers 

and 
The Master Ladies Hairdressers' Industrial Union of 

Employers of W.A. and Others. 
No. 761 of 1992. 

SENIOR COMMISSIONER G.G. HALUWELL. 
31 July 1992. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms C. Brown on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hairdressers Award, 1989 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st of 
August, 1992. 

(Sgd.) G.G. HALUWELL, 
[L.S.] Senior Commissioner. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE FOREMEN'S AWARD 1984 

No. 10 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Water Authority of Western Australia. 

No. 655 of 1991. 
COMMISSIONER O.K. SALMON. 

20 June 1991. 
Order. 

HAVING heard Mr T. Hodgson on behalf of the Applicant 
and Mr W. Lyons on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Water Supply, Sewerage and 
Drainage Foremen's Award 1984 be varied in accor- 
dance with the foUowing Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 20th day 
of June 1991. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Overtime: Immediately following sub- 

clause (2) of this clause insert a new subclause (3) as 
follows: 

(3) Time Off in Lieu 
Notwithstanding anything contained in this 

clause, an employee and an employer may agree 
that time off shall be allowed in lieu of payment 
of overtime. Such time off shall be allowed 
subject to: 

(a) the time off allowed shall be equivalent to the 
overtime rate that otherwise would have been 
paid. 

(b) The time of taking time off shall be agreed 
at the time of arranging the overtime or no 
later than the end of the pay period in which 
the overtime is worked. 

2. Clause 8.—Holidays and Annual Leave: Delete 
subclause (1) of this clause and insert in lieu thereof the 
following: 

(1) Public Holidays 
(a) The following days or the days observed in 

lieu shall, subject to Clause 7.—Overtime of 
this award, and subject as hereinafter pro- 
vided be allowed as holidays without deduc- 
tion of pay, namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and 
Boxing Day. 



(b) Substitution of Public Holidays 
When any of the days mentioned in 

paragraph (a) of this subclause, falls on a 
Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the 
substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(c) Easter Eve 
All time worked on Saturday, Easter Eve 

within ordinary time shall be paid for at the 
rate of time and one half of the rate 
applicable to that employee for Monday to 
Friday work. 

3. Clause 9.—Wages: Delete subclauses (1), (2) and (3) 
of this Clause and insert the following in lieu thereof: 

(1) Minimum Wages 
The minimum wage payable per week for 

ordinary hours to employees bound by this award 
shall be as follows except for employees regis- 
tered only for "Mens Hairdressing (inclusive)" 
and for whom the minimum weekly rate of wage 
for ordinary hours is prescribed in subclause (2) 
of this clause:— 

Column Column 
A B 

(a) Principal 
Seniors 

$350.00 $365.00 
$329.80 $344.80 

(b) Casual Principals working in ordinary hours 
shall be paid the following rates:— 

Column Column 
A B 

Monday to Friday $11.05 $11.53 Monday to Friday 
Late Night Trading 
and Saturday $16.58 $17.29 

(c) Casual Seniors working in ordinary hours 
shall be paid the following rates:— 

Column Column 
A B 

Monday to Friday $10.41 $10.89 
Late Night Trading 
and Saturday $15.62 $16.33 

(2) Employees registered only for "Mens Hairdress- 
ing (Inclusive)"— 

Column Column 
A B 

(a) Principal $338.10 $353.10 
Seniors $318.10 $333.10 

(b) Casual Principals working in ordinary hours 
shall be paid the following rates:— 

Column Column 

Monday to Friday 
Late Night Trading 
and Saturday 

$10.68 $11.15 

$16.02 $16.73 
(c) Casual Seniors working in ordinary hours 

shall be paid the following rates:— 
Column Column 

A B 
Monday to Friday $10.05 $10.52 
Late Night Trading 
and Saturday $15.07 $15.78 

(3) Operative Date 
The rates of pay prescribed in subclauses (1) 

and (2) of this clause shall apply from the 
beginning of the first pay period commencing on 
or after: 
Column A—1st August 1992 
Column B—1st February 1993 

4. Clause 12.—Sick Pay: Delete subclause O) of this 
clause and insert in lieu thereof the following: 

(5) Notice to be Given to Employer 
In the event of an employee's absence from 

work for reasons of personal ill health or injury, 
the employee shall, to be entitled to payment, 
notify die employer prior to the commencement 
of the work period for which the employee is 
unable to attend of: 

(a) the employee's inability to attend for work, 
(b) the nature of the employee's illness or injury, 
(c) the estimated duration of absence, 

unless prevented from doing so by circumstances 
beyond the control of the employee. The em- 
ployee shall also advise the employer as soon as 
reasonably practicable of any variation to the 
estimated duration of absence. 

5. Clause 27.—Superannuation: In paragraph (b) of 
subclause (1) of this clause re-number the existing subpara- 
graphs (ii), (iii) (iv) as (iii), (iv) and (v) respectively and 
insert a new subparagraph (ii) as follows: 

(ii) The Retail Employees Superannuation Tmst 
(REST); or 

No. R21 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia. W.A. Branch 

and 
The Commissioner for Public Health, 

Child Health Services Branch, 
Department of Health and Medical Services. 

No. 116 of 1992. 
COMMISSIONER J.F. GREGOR. 

9 July 1992. 

WHEREAS the parties appeared before the Commission on 
the 15th of May 1992 and on the 1st of July 1992 to discuss 
a dispute between them concerning the eligibility of certain 
persons to be classified as Health Worker Special under the 
terms of the Health Workers—Community and Child Health 
Services Award, 1980; and 

Whereas the parties agreed in conference before the 
Commission that subject to the terms and conditions 
contained in a letter dated the 18th of June 1992 from the 
Health Department to the Federated Miscellaneous Work- 
ers' Union of Australia that the Health Department would 
agree to an Interim Order which would provide for a 
definition for an Interim Health Worker Special; and 

Whereas the parties have conjointly asked the Commis- 
sion to make provision for their agreement by issuing an 
Order to secure the arrangement; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 and in Section 
32 thereof hereby orders by consent:— 

That notwithstanding the terms of the Health 
Workers—Community and Child Health Services 
Award, 1980 the following definition will apply to 
Interim Health Worker Special: 

"Interim Health Worker Special means an Abo- 
riginal Health Worker or Ethnic Health Worker 
employed by the Health Department of Western 
Australia who has either satisfactorily completed 
the sixteen core units of the Health Department 
Health Worker Training Programme or who has 
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satisfactorily completed fourteen of the core units 
before the 15th of May 1992 and completes two 
further core units before the 1st of September 
1992. A satisfactory work record of a minimum 
of four years in the health field is also required." 

(Sgd.) J.F. GREGOR, 
Commissioner. 

HOSPITAL EMPLOYEES' (HOME OF PEACE) 
CONSOLIDATED AWARD 1981 

No. 26 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

The Board of Management 
Homes of Peace (Inc). 

No. 568 of 1992. 

HOSPITAL WORKERS' (N'GALA) AWARD 
No. 6A of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management 
N'Gala Mothercraft Training Centre. 

No. 566 of 1992. 
COMMISSIONER J.F. GREGOR. 

8 July 1992. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Ms M. Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Workers' (N'Gala) Award No. 6A 
of 1958 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 7th day of July 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

COMMISSIONER J.F. GREGOR. 

8 July 1992. 

Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Ms M. Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hospital Employees' (Home of Peace) 
Consolidated Award 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 7th day of July 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] - Commissioner. 

Schedule. 
1. Clause 26. — Fares and Motor Vehicle Allowances: 

Delete Schedules 1 and 2 of subclause (2) of this clause and 
insert in lieu thereof the following: 

Schedule 1 — Motor Car Allowance 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South 
Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2 — Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Schedule. 

1. Clause 29. —Fares and Motor Vehicle Allowances: 
Delete Schedules 1 and 2 of subclause (2) of this clause and 
insert in lieu thereof the following: 

Schedule 1 — Motor Car Allowance 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2 —Motor Cycle Allowance 

Distance Travelled During a 
Year on Official Business c/km 
Rate per kilometre 17.1 

IRON ORE PRODUCTION AND PROCESSING 
(MT. NEWMAN MINING COMPANY PTY LIMITED) 

Award No. A 29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore Ltd 
and 

The Construction, Mining and Energy 
Workers' Union of Australia, 

Western Australian Branch and Others. 
No. 844 of 1992. 

COMMISSIONER J. F. GREGOR. 
6 August 1992. 

Order. 
HAVING heard Mr R Woodward on behalf of the Applicant 
and Ms J McCulloch on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 
29 of 1984 be varied in accordance with the following 



Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 28th day of April 1992. 

(Sgd.) J.F. GREGOR, 
^.S.l Commissioner. 

Schedule. 
1. Part I —Clause 17. —Special Rates and Provisions: 

Delete subclause (15) of this clause and insert in lieu thereof 
the following: 

(15) A plumber who, in addition to satisfactorily 
completing an apprenticeship to his/her trade, 
holds by external examination registration issued 
pursuant to the Metropolitan Water Supply, 
Sewerage and Drainage Act shall be paid an 
allowance of $14.40. 

2. Part I — Clause 26. — Sick Leave: Delete subparagraph 
(i) of paragraph (e) of subclause (8) of this clause and insert 
in lieu thereof the following: 

(i) in the event of personal ill health necessitating 
non-attendance at work, the amount of $311.90 
per week or the wage specified for the employee's 
classification in subclause (1) of the First Sched- 
ule—Wages, whichever is the higher. 

3. Part I—First Schedule —Wages: 
A. Delete subparagraphs (b) and (c) of subclause (1) 

of this schedule and insert in lieu thereof the 
following: 
(b) Transport Workers' Union 

Level P5 Ore Truck Instructor 
Driver 

Level M5 Ore Truck Test Driver 
Level P4 Ore Truck Driver— 

Grade 2 
Level P3 Ore Truck Driver — 

Grade 1 
Level S3 Service Truck Operator — 

Grade 2 
Level S2 Service Truck Operator- 

Grade 1 
Level LVS1 Light Vehicle 

Serviceperson 
Level PI Quarry Labourer 
Level SI Serviceperson 

(c) Building Trades 
Level 4 
Building Maintenance Tradesperson 

as defined 
Level 5 
Building Maintenance Tradesperson 

as defined 

462.30 
462.30 

419.40 

415.30 
381.70 
381.70 

461.30 

as defined 484.30 
Level 6 
Building Maintenance Tradesperson as 

as defined 507.40 
B. Delete subclause (10) of this schedule and insert 

in lieu thereof the following: 
(10) (a) Employees engaged as tradespersons in 

any of the classifications in paragraph 
(c) of subclause (1) and level 4 and 
above in paragraphs (d) and (e) of 
subclause (1) of this schedule and 
apprentices indentured to such trades, 
shall be paid a tool allowance of $8.60 
per week. 

(b) This allowance shall not be paid where 
the employer supplies the employee 
with all necessary tools. 

(c) An employee in receipt of this allow- 
ance shall provide himself/herself with 
all basic and appropriate tools, kept in 

suitable condition, for the performance 
of his/her work. 

(d) An employee who fails to supply him- 
self/herself with all basic and appropri- 
ate tools shall not be entitled to this 
allowance until he/she complies with 
paragraph (c) hereof. 

(e) The previous practice of the employer 
replacing worn-out and stolen tools 
shall be replaced by this subclause. 

4. Part III and Part IV: Move these Parts and insert 
immediately following Part II. 

5. Part III — Clause 12. —Sick Leave: Delete subpara- 
graph (i) of paragraph (e) of subclause (7) of this clause and 
insert in lieu thereof the following: 

(i) in the event of personal ill health necessitating 
non-attendance at work, the amount of $311.90 
per week or the payment prescribed in Clause 
14.— Fixed Income of this Part whichever is the 
higher. 

6. Part IV — Clause 9. —Sick Leave: Delete subparagraph 
(i) of paragraph (e) of subclause (7) of this clause and insert 
in lieu thereof the following: 

(i) in the event of personal ill health necessitating 
non-attendance at work, the amount of $311.90 
per week or the adjusted rate specified for the 
employee's classification in Clause 13. —Remu- 
neration of this Part, whichever is the higher. 

No. R3 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Delta West Ltd and Others. 

No. 587 of 1992. 
COMMISSIONER O.K. SALMON. 

14 July 1992. 

Order. 
HAVING heard Ms B. Gavranich on behalf of the Applicant 
and Ms G. Marton on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Manufacturing Chemists Award 1976 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 8 July 
1992. 

(Sgd.) O.K. SALMON, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu — 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
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7. Wages 
8. Incentive Scheme 
9. Hours of Work 

9A. Enterprise Hours of Work 
10. Shift Work 
11. Overtime 
12. Meal Interval 
13. Contract of Service 
14. Higher Duties 
15. Holidays 
16. Annual Leave 
17. Absence Through Sickness 
18. Payment of Wages 
19. Time and Wages Record 
20. No Reduction 
21. Under Rate Workers 
22. Junior Workers' Certificate 
23. Limitation of Female Work 
24. Compassionate Leave 
25. Right of Entry 
26. Board of Reference 
27. Travelling Facilities 
28. General Conditions 
29. Union Notices and Posting of Award 
30. Long Service Leave 
31. Preference to Unionists 
32. Part-Time Workers 
33. Maternity Leave 
34. Enterprise Agreement 

Schedule "A" Respondents 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete this clause and insert the following in lieu — 
2A. —State Wage Principles—June 1991. 

It is a term of this award that the Union undertakes for 
the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991, not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

3. Clause 7. —Wages: Delete this clause and insert the 
following in lieu — 

7. —Wages. 
The following shall be the minimum weekly rate of 
wage payable to employees covered by this award. 

(1) Adult Employees: 
Classifications $ 

(a) Extracts, Essences and Distillation 

First Class Plant Operative 371.15 
Second Class Plant Operative 

1st three months 344.60 
Thereafter 351.25 

(b) Galenicals, Patents, Medicines, Cor- 
dials, etc. 
First Class Factory Hands 330.05 
Factory Hands (Handling 
Corrosive Acids) 321.65 

(c) General Factory Hands 312.30 
(2) Junior Employees (Percent of rate for classi- 

fication in which employed): 
% 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult rate 

(3) leading Hands (per week extra): 
In charge of— 

(a) Less than three other employ- 
ees 

(b) Not less than three and not 
more than ten other employ- 
ees 

(c) More than ten other employ- 
ees 25.90 

(4) Additional Rates: 
Where an employee is required to drive a fork 
lift in the performance of their duties they 
shall be paid an additional 30 cents per hour 
whilst so engaged. 

(5) Casual Employees: 
Casual employees shall receive 20 percent in 
addition to the ordinary rates prescribed in 
this clause for the work performed. 

4. Clause 10. —Shift Work: Delete subclause (3) of this 
clause and insert the following in lieu— 

(3) A shift employee shall, in addition to their 
ordinary rate of wage, be paid at the rate of $8.60 
per shift when on afternoon or night shift. 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Barns and Others. 
No. 978 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30 August 1991. 

Order. 
HAVING heard Mr J. Foley on behalf of the Applicant and 
Ms M. Vincent and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 2nd 
day of September 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the numbers and words 

42. Employee Counselling insert the numbers and words: 
43. Superannuation. 

2. Clause 42. —Employee Counselling: Immediately 
following this clause insert the following new Clause 
43. — Superannuation as follows: 

43. — Superannuation. 
(1) Definitions 

"Fund" shall mean the Meat Industry Employ- 
ees' Superannuation Fund Pty Ltd or the A.M.P. 
Meat Industry W.A. Super Leader or any other 
approved Occupational Superannuation Fund 
which an employer had implemented before or 
prior to the 19th August, 1991. 

"Ordinary Time Earnings" shall mean the base 
classification rate as prescribed by Clause 9.— 
Rates of Wages of this Award (including any 
leading hand allowance). 

"Employees" shall mean employees whose 
employment is regulated by this award. 
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"Trastee" shall mean the trustee of the relevant 
fund. 

"Approved Superannuation Fund" shall mean 
a superannuation fund which complies with the 
Occupational Superannuation Standards Act 
1987. 

Provided that the approved fund for the follow- 
ing Companies:— 

Derby Meat Processing Co. Ltd—Bunbury 
and Bellevue 

Metro Meats Ltd 
E.G. Green & Sons Pty Ltd 
Wynnes Exports Pty Ltd t/a Clover Meats 

shall be the Meat Industry Employees Superannu- 
ation Fund Pty Ltd. 

(2) Contributions 
An employer shall contribute to a fund referred 

to in subclause (1) in respect of all eligible 
employees an amount equal to 3% of each 
employee's ordinary time earnings upon comple- 
tion of the qualifying period specified in subclause 
5(a) of this clause. 

(3) Cessation of Contributions 
The obligation of the employer to contribute to 

the Fund in respect of an employee shall cease on 
the last day of such employee's employment with 
the employer. 

(4) Part-Time 
Contributions to the Fund in respect of eligible 

part-time employees who are employed under the 
terms of the award will be proportionate to the 
hours of work of such employee. 

(5) Eligibility 
(a) Full-Time and Part-Time Employees. 

The employer shall be required to make 
contributions in accordance with this Clause 
in respect of all full-time and part-time 
employees who have been employed by the 
employer continuously for a period of one 
month. Once employees have completed the 
one month qualifying period they shall be 
eligible to have contributions to the Fund 
paid on their behalf from the date of their 
engagement with the employer but no earlier 
than the date of operation of this Clause. 

(b) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences or for 
periods of Workers Compensation in excess 
of 52 weeks. 

No contributions shall be made in respect 
of annual leave paid out on termination or 
any other payments on termination. 

(c) Notwithstanding the provisions of subclause 
(a) and (b) of this clause, contributions shall 
be made in accordance with the Trust Deed 
and Rules of the Fund. 

(6) Employee Contributions 
Employees who may wish to make contribu- 

tions to the Fund additional to those being paid by 
the employer pursuant to subclause (2) or (4) shall 
be entitled to authorise the employer to pay into 
the Fund from the employee's wages amounts 
specified by the employee. 

Employee contributions to the Fund requested 
under this subclause shall be made in accordance 
with the rules of the Fund. 

(7) Frequency of Payment 
Each employer shall pay such contributions 

together with any employee's deductions to the 
Fund in the following manner 
(a) In respect of full-time and part-time employ- 

ees payments shall be made monthly for pay 
periods completed in the month. 

(8) Exemption 
This clause shall not apply to Watsons Foods 

(WA) a branch of George Weston Foods Ltd and 
Aylesbury Holding Pty Ltd t/a Preston River. 

MEAT INDUSTRY (WESTERN AUSTRALIAN MEAT 
COMMISSION—ROBB JETTY DIVISION) AWARD 

1977 
No. R 16 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 445 of 1992. 

COMMISSIONER G.L. FIELDING. 
5 August 1992. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application to amend 
Clause 15.—Shift Work, of the Meat Industry (Western 
Australian Meat Commission—Robb Jetty Division) Award 
1977. Clause 15 governs shift work and, more significantly 
for the purposes of this application, provides, amongst other 
things, that in the case of the slaughtering of sheep, lambs 
and goats where an afternoon shift is work that afternoon 
shift shah continue to operate up to and including the first 
Friday in the month of November. Indeed, the Award goes 
further to provide that if the employer elects to continue to 
operate an afternoon shift beyond that date, then that shift 
shall cease no later than December 31 of that year. In 
essence, this provision was designed to provide a guarantee 
of work for slaughtermen, at least up until the first Friday 
in November or until the end of December, as the case might 
be. 

I understand that last season that this provision threatened 
to render the operations of the Robb Jetty less than viable. 
As a result, the Union and the Meat Commission came to 
an arrangement to have the operation of the provision 
suspended for last season. Since then, the Meat Commission 
has made application to the Commission to amend the 
Award on a permanent basis. 

As the agents for both parties have indicated, a 
compulsory conference was held to discuss the matter. I am 
pleased to report that the parties have now reached 
agreement that the Award should be amended to remove the 
provision to which I have alluded and which can best be 
described as anachronistic. 

The Union has sensibly, and to its credit, recognised that 
the provision in question is now no longer viable. The 
change to the Award will enable work to be done on an 
afternoon shift so long as there is stock to be slaughtered. 

The most that can be said about the proposed change is 
that it is a victory for common sense. 

The Union has agreed to the change in the context of 
reserving its position to make further application to amend 
the Award to provide for what it calls "accident make-up 
pay". It is fair to say that the Union had hoped that the 
present change would be but one of a number to be made 
to the Award, but quite sensibly has agreed to the 
amendment in question being made at this time so that it can 
be in place for the forthcoming season. 

In addition, the Union reserves the right and, indeed, 
expects this changed work practice to be considered as one 
of the features relevant to any claim for wage increases of 
the nature and magnitude envisaged under the June 1991 
State Wage Fixing Principles. 
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The parties are ad idem on the terms of the proposed 
change. In all the circumstances, I see no reason why the 
proposed amendment ought not now be made. It is clearly 
consistent with the Wage Fixing Principles. Those Princi- 
ples are designed to bring flexibility and efficiency to 
industry and clearly this change goes some way to achieving 
that in this industry. 

By consent the amendment is to operate with effect from 
this day. 

Appearances: Ms A.P. Liveris on behalf of the Applicant. 
Mr T.K. Kucera on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 445 of 1992. 

Meat Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977. 

No. R 16 of 1976. 
COMMISSIONER G.L. FIELDING. 

5 August 1992. 
Order. 

HAVING heard Ms A. P. Liveris on behalf of the Applicant 
and Mr T.K. Kucera on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from this 
date. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Shift Work: Delete this clause and insert in 

lieu thereof the following— 
15.—Shift Work. 

(1) When shifts other than day shift are worked at the 
employer's establishment, the following provi- 
sions shall apply— 

(a) The employer shall give notice of intention 
to work shifts to the industrial union party to 
this award and shall give notice of the 
starting times and finishing times of the 
ordinary working hours of the shift or shifts. 

(b) For the purposes of this subclause there shall 
be three classes of shifts: afternoon shift, 
night shift and morning shift. 

"Afternoon Shift" means a shift which 
finishes after 8.(X) p.m. and at or before 
midnight. 

"Night Shift" means a shift which fin- 
ishes after midnight and before 12.00 noon. 

"Morning Shift" means a shift which 
finishes at or after 12 noon and before 
2.00 p.m. 

Provided that in any process on the 
slaughter floor, offal room and chillers that 
is commenced progressively as stock proceed 
along the slaughtering chains, for the purpose 

of paragraph (b) hereof, the finishing time for 
shift employees employed on such process 
shall be deemed to mean the time the last 
sheep is stuck. Notwithstanding the above, 
the completion of the ordinary hours for such 
shift employees who commence work as the 
stock progressively moves along the chains 
is determined by the time each person 
commenced work. 

(c) The ordinary hours of work for a shift worker 
shall be forty per week to be worked in five 
shifts of eight hours per shift Monday to 
Friday both inclusive. Provided that when a 
system of three consecutive shifts is being 
worked the ordinary hours of the last shift for 
the week may finish not later than 8.00 a.m. 
on a Saturday morning. 

(d) The employer shall not require an existing 
worker to work on shifts other than day shift 
if such worker has a justifiable reason for not 
so working. 

(e) (i) Where any process is carried out on 
shifts, other than day shift and less than 
five consecutive afternoon or less than 
five consecutive night shifts are worked, 
then workers employed on such after- 
noon or night shifts shall be paid at 
overtime rates. 

(ii) This provision shall not apply when less 
than five consecutive shifts are worked 
as the result of the observance of a 
public holiday prescribed by Clause 
16.—Holidays—or as the result of a 
worker's rostered day off in accordance 
with the 38 hour week, 19 day work 
cycle or nine day fortnight—or as the 
result of a shortage of stock or for any 
reason pursuant to Clause 30.—Break- 
downs, provided that— 

(iii) The employer may, if work is available 
on the day shift, transfer shift workers 
to the day shift. Employees transferred 
in accordance with this subclause shall 
be paid the appropriate rate of wage for 
the shifts worked, including the penalty 
rate provided for in paragraph (f) below 
of this clause. 

(iv) The provisions of subparagraph (e)(iii) 
above shall not apply in the event that 
a shift is cancelled for the remainder of 
the season. 

(f) A shift worker shall be entitled to a penalty 
rate of 15 per cent in addition to the 
appropriate rate of wage for the classification 
in which he/she is employed under the award. 

(g) The employer may work a part-time shift 
subject to Clause 7B.—Part Time Employ- 
ees, provided that— 

(i) a part-time shift is not worked in lieu of 
the day shift; 

(ii) in the case of part-time slaughterers, a 
part-time shift may only be worked as 
an afternoon shift. 

(h) A worker who is required to work on night 
shift without being allowed to rotate shifts 
weekly so that at least one in every three 
consecutive weeks is worked on a shift other 
than night shift shall be entitled from the 
commencement of the third consecutive 
week of night shift to a penalty rate of 25 per 
cent in addition to the appropriate rate of 
wage for the classification in which he/she is 
employed under the award. 

(i) If the employer considers engaging a slaugh- 
tering team for a shift from overseas, the 
employer shall consult with the Secretary of 
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the Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, West 
Australian Branch as to what, if any, special 
conditions shall apply to the engagement of 
such a shift. 

CLEANERS AND CARETAKERS (METROPOLITAN 
MARKET TRUST) AGREEMENT 1967 

No. 9 of 1967. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 303 of 1986. 

Between 
Federated Miscellaneous Workers' 

Union of Australia, Hospital, 
Service & Miscellaneous, W.A. Branch 

Applicant 
and 

The Metropolitan Market Trust. 
Respondent. 

Order. 
HAVING heard Mr. C.V. Evans on behalf of the Applicant 
and Ms. EJ. McAdam on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby 
orders:— 

That the Metropolitan Market Trust Agreement No. 
9 of 1967 as varied, be further varied in accordance 
with the attached schedule and that such variation shall 
have effect as from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 20th day of May, 1987. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

Clause 18. General Conditions 
Following subclause (6) of this clause insert new subclause 
(7) as follows: 

(7) An employee who is the holder of an approved 
First Aid qualification shall be paid an allowance 
of $1.28 per day. 

MOTOR VEHICLE (SERVICE STATION. SALES 
ESTABLISHMENTS, RUST PREVENTION AND 

PAINT PROTECTION) INDUSTRY AWARD 
No. 29 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Shell Dianella Car Spa 

and 
The Australian Workers' Union. West Australian Branch, 

Industrial Union of Workers. 
No. 772 of 1992. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
7 August 1992. 

Order. 
HAVING heard Mr W.T. Sherlaw on behalf of the Applicant 
and Mr N. Cinquina on behalf of the Respondent, and by 
consent, and having satisfied itself that the Superannuation 

Scheme proposed conforms with the Commonwealth Gov- 
ernment's operational standards, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That Shell Dianella Car Spa be granted an exemption 
pursuant to the provisions prescribed under Clause 
25(4) of the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint Protection) 
Industry Award No. 29 of 1980. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PARLIAMENTARY EMPLOYEES AWARD 1989 
No. A15/87, A4, A7/88 and A7/89. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch and Others 
and 

The Governor of Western Australia and Others. 
No. 623 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 July 1992. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the FMWU, Ms 
K. Franz on behalf of the CSA and Ms J. Sheridan on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 6th 
day of July, 1992. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 19.—Allowances: Delete this clause and insert the 

following in lieu thereof: 
19.—Allowances. 

(1) Subject to the provisions of this award, the Public 
Service General Conditions of Services and 
Allowances Award No. PSA A4 of 1989, and any 
amendments thereto or replacements thereof, shall 
be deemed to have been made between the parties 
to this award and shall apply to Parliamentary 
Officers mutatis mutandis. 

(2) Subject to the provisions of this award, the 
following provisions of the Public Service Gen- 
eral Conditions of Services and Allowances 
Award No. PSA A4 of 1989, and any amendments 
thereto or replacements thereof, shall be deemed 
to have been made between the parties to this 
award and shall apply to Parliamentary Support 
Service Employees:— 

Clause 18.—Motor Vehicle Allowance 
Clause 19.—Overtime Allowance 
Clause 21.—Shift Work Allowance 
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PLASTER, PLASTERGLASS AND CEMENT 
WORKERS' AWARD 

No, A 23 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western Australian 

Branch 
and 

Anderson Industries and Others. 
No. 691 of 1992. 

COMMISSIONER A.R. BEECH. 
24 July 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Ms G. Marion on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Plaster, Plasterglass and Cement Workers' 
Award No. A 29 of 1989 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 23rd day of July 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

(6) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
subclause (1) of this clause which has in any year 
not been allowed to any employee by his/her 
employer as paid sick leave may be claimed by the 
employee and, subject to the conditions hereinbe- 
fore prescribed, shall be allowed by his/her 
employer in any subsequent year without diminu- 
tion of the sick leave prescribed in respect of that 
year. Provided that an employee shall not be 
entitled to claim payment for any period exceed- 
ing ten weeks in any one year of service. 

(7) An employee shall, on the death within Australia 
of a wife, husband, father, mother, brother, sister, 
child or stepchild, be entitled on notice of leave 
up to and including the day of the funeral of such 
relation and such leave shall be without deduction 
of pay for a period not exceeding the number of 
hours worked by the employee in two ordinary 
days of work. Proof of such death to be furnished 
by the employee to the satisfaction of his/her 
employer. 

Provided that this subclause shall have no 
operation while the period of entitlement to leave 
under it coincides with any other period of 
entitlement to leave. 

For the purposes of this subclause the words 
"wife" and "husband" shall include a person 
who lives with the employee asa.de facto wife or 
husband. 

Schedule. 
1. Clause 17.—Absence Through Sickness or Bereave- 

ment: Delete this clause and insert in lieu the following: 
17.—Absence Through Sickness or Bereavement 
(1) An employee shall be entitled to payment for 

non-attendance at work during ordinary hours on 
the ground of personal ill-health or injury at the 
rate of one-sixth of a week's pay at the rate 
prescribed for his/her classification by Clause 
13.—Wages for each completed month of service. 

(2) Payment hereunder may be adjusted at the end of 
each calendar year or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness or injury to a greater allowance 
than that made at the time the sickness or injury 
occurred. 

(3) This clause shall not apply to employees who are 
entitled to payment under the Workers' Compen- 
sation and Assistance Act nor to employees whose 
injury or illness is the result of the employee's 
own misconduct. 

(4) (a) The employee shall, where possible, within 
24 hours of the commencement of such 
absence, inform the employer of his/her 
inability to attend for duty, and, as far as 
practicable state the nature of the injury or 
illness and the estimated duration of the 
absence. 

(b) No employee shall be entitled to the benefits 
of this clause unless he/she produces proof 
satisfactory to his/her employer of sickness 
or injury, but the employer shall not be 
entitled to a medical certificate unless the 
absence is for three days or more. 

(5) Notwithstanding the provisions of subclause (4) 
hereof, an employee, who in any calendar year, 
has already been allowed paid sick leave on one 
occasion for one day only shall not be entitled to 
payment for any further absence of one day only 
unless he/she produces to the employer a medical 
certificate stating that he/she was unable to attend 
for duty on account of personal ill-health or injury. 

PLASTICS MANUFACTURING AWARD 
No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous W.A. Branch 
and 

Gay-Dor Plastics Limited. 
No. 1428 of 1989 (R). 

COMMISSIONER J.F. GREGOR. 
23 October 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Plastics Manufacturing Award No. 5 of 
1977 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from 28 September 1989. 

(Sgd.) J.F. GREGOR, 
[L.S.j Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 2.—Arrange- 

ment add the following number, figure and words:— 

2A.—State Wage Principles—September 1989. 
2. Insert a new Clause 2A as follows:— 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the Union undertakes 

for the term of the principles determined by the 
Commission in Court Session in Application No. 1940 
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of 1989, not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

3. Clause 5.—Hours: Delete the existing subclause (1) 
paragraph (c) and add a new subclause (1) paragraph (c) as 
follows:— 

(1) (c) The ordinary hours of work may be worked 
on any or all of the days of the week, Monday 
to Friday, inclusive, and except in the case 
of shift workers, shall be worked between the 
hours of 6.00am and 6.00pm. The spread may 
be altered by agreement of the majority of 
employees in the plant or section or sections 
concerned. 

4. Clause 8.—Annual Leave: Add the following new 
subclauses (12) and (13):— 

(12) An employer may specify a reasonable period 
during which annual leave may not be taken to 
meet production requirements at the workplace 
concerned. 

(13) An employer may require an employee to take 
annual leave within twelve months of such leave 
falling due. 

5. Clause 11.—Contract of Service: Add the following 
new subclauses (6) and (7) as follows:— 

(6) The employer may engage an employee on a 
probationary period for not longer than three 
months during which time it will be possible for 
either the employee or employer to end the 
contract with one days notice. 

(7) Notwithstanding the provisions of subclause (5) of 
this Clause, a casual employee may be employed 
for a reasonable period in excess of one month to 
cover seasonal demands, rush orders and emer- 
gencies. 

6. Clause 22.—Rates of Pay: Delete this clause and insert 
the following in lieu thereof:— 

22.—Rates of Pay. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be as follows: 

$ 
(1) Tradespersons 

(a) Thermoplastic fabricator 372.90 
(2) Adults 

(a) Thermo-plastic Coater 320.00 
(b) Plastic Press Operator (as defined) 320.90 
(c) Plastic Press Operator (other) 310.40 
(d) Extruding Machine Operator (as 

defined) 320.00 
(e) Extruding Machine Operator 

(other) 310.40 
(f) Plastic Injection Press Operator 309.60 
(g) Examiner of Materials—part fin- 

ished or finished products 312.50 
(h) Employee employed on heat seal- 

ing of plastics by any means and/or 
bench hands engaged in the manu- 
facture of flexible fabricated prod- 
ucts 312.50 

(i) Blow Moulding Machine Operator 
(as defined) 320.00 

(j) Blow Moulding Machine Operator 
(other) 310.40 

(k) Employees engaged in the process 
of synthetic foams made from 
polyester-isocynate compositions 
on the following classes of work: 

(i) Operator in Charge of Foam- 
ing Machine 316.40 

(ii) Assistant on Foaming Ma- 
chine 309.60 
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$ 
(iii) Operator of Trimming or Cut- 

ting Machine required to ex- 
ercise discretion in setting up 
machine 312.50 

(iv) Operator of Trimming or Cut- 
ting Machine 310.10 

(1) Hand Laminator (as defined) 320.00 
(m) Hand Laminator Other (as defined) 312.50 
(n) Employees engaged on Styrene 

Foam or similar foam composi- 
tions on the following classes of 
work: 

(i) Moulding 312.50 
(ii) Operator of Trimming or Cut- 

ting Machine required to ex- 
ercise discretion in setting up 
machine 312.50 

(iii) Operator of Trimming or Cut- 
ting Machine, Other 310.10 

(o) Employees engaged on the follow- 
ing Classes of work: 
Injection Moulding 
Compression Moulding 310.40 

(p) Sewing Machinist 308.30 
(q) Operator of Electronic Welding 

Machine 308.30 
(r) Process worker i.e. a person em- 

ployed 
(i) As Operator of Mixing Ma- 

chines, Ball and Grinding Ma- 
chines, Laminating and Im- 
pregnating Machines, Pellet- 
ing Machines, Blowing Ma- 
chines, Polishing Machines, 
Buffing Machines, Cutting 
Machines of all types and 
Paste Moulding Operations 309.60 

(ii) In the Powder Room 309.60 
(iii) Using a Spray Gun 309.60 

(s) All Others 305.10 

(3) Junior Employees 

Junior employees shall receive the prescribed 
percentage of the "All Others" rate per week. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

(4) Apprentices 

Apprentices—(Percent of the "Tradespersons" 
rate per week) 

, , Four-Year Term % 
(a) 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half-Year Term 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three-Year Term 
First year 55 
Second year 75 
Third year 88 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(5) Minimum Wage 

Notwithstanding the provisions of this award, 
no employee (including an apprentice). 21 years 
of age or over, shall be paid less than $248.80 per 
week as his ordinary rate of pay in respect of the 
ordinary hours of work prescribed by this award, 
but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is 
not less than $248.80. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by 
this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay, it shall be calculated upon the 
rate prescribed in this award for the classification 
in which the employee is employed. 

(6) Leading Hands 

In addition to the rates prescribed in subclause 
(1) and (2) of this clause a leading hand shall be 
paid: 

7. Clause 27.—Payment of Wages—38 Hour Week: 
Delete the existing subclause (6) Method of Payment and 
insert the foEowing in lieu thereof:—• 

(6) Method of Payment. 
The employee may be paid wages by cheque or 

electronic funds transfer (after discussion with the 
employees concerned) provided that the employer 
in agreement with the employees and Union may 
specify a limited number of sources into which the 
funds may be transferred. Where wages continue 
to be paid in cash, payment may be made during 
the employee's time. 

No. 5 of 1977 as varied. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous W.A. Branch 

and 
Gay-Dor Plastics Ltd and Others. 

No. 1687 of 1989. 
COMMISSIONER G.J. MARTIN. 

25 September 1989. 

per week 
(a) If placed in charge of not less than 

three and not more than ten other 
employees 15.20 

(b) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 23.40 

(c) If placed in charge of more than 20 
other employees 30.00 

(7) Tool Allowance 

(a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that Tradesman or 
apprentice in the performance of his work as 
a tradesman or apprentice the employer shall 
pay a tool aEowance of— 

(i) $7.50 per week to such tradesman, or 

(ii) in the case of an apprentice a percentage 
of $7.50 being that percentage which 
appears against his year of apprentice- 
ship in subclause (4) of this clause. 

for the purpose of such tradesman or appren- 
tice supplying and maintaining tools ordinar- 
ily required in the performance of his work 
as a tradesman or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his own negligence. 

HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Ms C. Fitzgibbon on behalf of Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
being satisfied that the State Wage Principles enunciated by 
a Commission in Court Session in General Order Matter No. 
1940 of 1989 of the 8th day of September, 1989 have been 
complied with, hereby orders— 

That the Plastic Manufacturing Award No. 5 of 1977 
as varied be further varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 25th day of September, 1989. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2A.—State Wage Principles—September 1988: 

Delete this clause and insert in lieu— 
2A.—State Wage Principles—September 1989. 

It is a term of this award that the union undertakes 
for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 
of 1989 not to pursue any extra claims award or 
overaward except when consistent with the State Wage 
Principles. 

2. Clause 31.—Travelling AEowance: Delete this clause 
and insert in lieu— 

31.—Travelling Allowance. 
(1) Where an employee is required during his/her 

normal working hours, by the employer, to work 
outside his/her usual place of employment, the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an 
aEowance is paid in accordance with subclause (2) 
of this clause. 

(2) (a) Where an employee is required and au- 
thorised to use his/her own motor vehicle in 
the course of his/her duties he/she shall be 
paid an allowance not less than that provided 
for in the schedules set out hereunder. 
Notwithstanding anything contained in this 
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subclause the employer and the employee 
may make any other arrangements as to car 
allowance not less favourable to the em- 
ployee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate 
areas, payment at the rates prescribed herein 
shall be made at the appropriate rate applica- 
ble to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on 
the 30th day of June next following. 

Rates of Hire for use of employee's own vehicle on 
employer's business: 

Schedule. 1—Motor Car. 
Area and Details Engine Displacement 

(in Cubic Centimetres) 
Rate per kilometre Over 16G0cc 1600cc 

2600cc -260Qcc under 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5* South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule. 
1. Clause 13.—Fares and Motor Vehicle Allowances: 

Delete Schedules 1 and 2 of subclause (2) of this clause and 
insert in lieu thereof the following: 

Schedule 1—Motor Car Allowance. 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 

Year on Official Business c/kin 
Rate per kilometre 17.1 

Schedule. 2—Motor Cycles. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 14.3 
Motor vehicles with rotary engines are to be included in the 
1600—2600cc category. 

PRIVATE HOSPITAL EMPLOYEES' AWARD 1972 
No. 27 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

St John of God Hospital & Others. 

No. 565 of 1992. 

COMMISSIONER J. F. GREGOR. 

8 July 1992. 
Order. 

HAVING heard Ms S Jackson on behalf of the Applicant 
and Ms M Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Private Hospital Employees' Award, 1972 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 7th of July 1992. 

(Sgd.) J.F. GREGOR, 
fL.S.J Commissioner. 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

Australian Railways Union of Workers, West Australian 
Branch and Others. 
No. 229 of 1992. 

COMMISSIONER G.L. FIELDING. 
17 July 1992. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application to vary the 
Railway Employees' Award No. 18 of 1969 and more 
particularly Clause 28.—Away From Home and Meal 
Allowances. 

Subparagraph (2)(a)(i) of that clause provides that an 
employer may require an employee to reside in accommoda- 
tion provided by the employer and where there is any 
disagreement over the standard of that accommodation, it is 
to be resolved between the parties. This application, in part, 
seeks to establish standards of accommodation, at least for 
some of the employees covered by this Award. 

The application comes, as Mr Dzieciol and Mr Hassell 
have so rightly said, with a long history and sometimes 
tortuous one at that (see: Western Australian Government 
Railways Commission v. Australian Railways Union of 
Workers, West Australian Branch (1991) 71 WAIG 1267). 
Nonetheless, to their credit, the parties have now reached 
agreement on the matter. They now propose that subpara- 
graph 28(2)(a)(i) be amended to provide for standards of 
accommodation supplied by Westrail and generally to make 
the provision more palatable for employees than is 
apparently now the case. 

As well, the parties seek to modernise the various 
allowances provided for being away from home. They are 
based on the allowances provided for in the Public Service. 
It is common knowledge that those allowances, in turn, are 
really taken as Commission standards for those in the public 
sector. 

Finally, the parties seek to amend the allowance in 
paragraph (2)(g), which provides reimbursement for those 
who, with the consent of Westrail, use their own vehicles 
in the course of travelling. 
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The parties are agreed that from 1 July 1991 the rate 
should be 22.95 cents per kilometre instead of the existing 
rate of 21.5 cents and from and after 1 July this year the rate 
should be 23.14 cents. 

Nothing further need be said of the application. In my 
view, the sooner it is dealt with the better. 

In the circumstances, I indicate to the parties that I am 
prepared to amend the Award in the way in which they now 
seek. The amendments clearly fit within the provisions of 
the Wage Fixing Principles to the extent that there is an 
increase in the allowances. Each of the allowances is 
designed, in the main, to remunerate employees for expenses 
incurred and all that is being done is to have the allowances 
better reflect those expenses than do the existing provisions. 

Insofar as paragraph (2)(g) is concerned, the rate is to be 
22.95 cents until and including 30 June this year and from 
1 July it is to be 23.14 cents per kilometre. 

Appearances: Mr A. Hassell on behalf of the Applicant. 
Mr A.M. Dzieciol on behalf of the Australian Railways 

Union of Workers, West Australian Branch. 
Mr J.R. Gandini on behalf of the Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 229 of 1992. 

Railway Employees' Award No. 18 of 1969. 
COMMISSIONER G.L. FIELDING. 

17 July 1992. 
Order. 

HAVING heard Mr A. Hassell on behalf of the Applicant 
and Mr A.M. Dzieciol on behalf of the Australian Railways 
Union of Workers, West Australian Branch and Mr J.R. 
Gandini on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch), and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that the variation to Clause 28(2)(a)(i) shall have 
effect on and from the 17th day of July, 1992 and the 
remaining variations shall have effect from the first pay 
period commencing on or after the 1st day of July, 
1991. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 28. —Away From Home and Meal Allowances: 
(A) Delete subparagraph (2)(a)(i) and insert in lieu thereof 

the following— 
(i) Subject to the agreement at Appendix C, where 

the employer has accommodation of a reasonable 
standard available at the location or within 
reasonable proximity to it, the employer may 
require the employee to use such accommodation. 

(B) In subparagraph (2)(a)(ii) delete the rates of $23.95 
and $17.95 and insert in lieu thereof the rates of $24.75 and 
$18.55 respectively. 

(C) In subparagraph (2)(a)(iii)(aa) delete the rates for 
Perth Suburban Area of $112.00, $56.00 and $37.35 and for 
South of 26th degree Lat. of $85.45, $42.70 and $28.50 and 
insert in lieu thereof for Perth Suburban Area of $115.60, 
$57.80 and $38.55 and for South of 26th degree Lat. of 
$90.85, $45.45 and $30.30. 

(D) In subparagraph (2)(a)(iii)(bb) delete the rate of 
$41.95 and insert in lieu thereof the rate of $43.10. 

(E) In paragraph (2)(b) delete the rate of $5.95 and insert 
in lieu thereof the rate of $6.35. 

(F) In paragraph (2)(g) delete the rate of 21.5 cents per 
kilometre and insert in lieu thereof the rate of 22.95 cents 
per kilometre provided that on and from the 1st day of July 
1992 the rate shall be 23.14 cents per kilometre. 

2. After Appendix B — Dispute Settlement Procedure add 
in a new Appendix C as follows — 

Appendix C 
Clause 28 Subclause (2) 

Joint Union/Westrail Agreed Conditions for Working 
Away From Home and Accommodation Standards 

(excluding special teams, mobile gangs and out camp 
gangs in the Civil Engineering Division and Operations 

Branch Employees) 
(1) Employees working 14 full days (including 

weekends) or less will have a choice as follows— 
(a) Expenses in advance as per award for Clause 

28(2)(a)(ii) or (iii) for— 
(i) Employer's Accommodation 

(ii) Private Accommodation 
(iii) Hotel/Motel; or 

(b) Service order for hotel/motel —paid on full 
itemised ace< mt for bed and three reason- 
able meals pus the daily incidental allow- 
ance as per award for Clause 28(2)(b). 

NOTES: Notwithstanding the choice provided 
herein, and subject to the next note 
below, where there is no hotel/motel 
within 50 km radius of the worksite 
Westrail will retain and may exercise its 
option to utilise caravans of the agreed 
standards. 

• The parties recognise the particular histor- 
ical position of the Koolyanobbing bar- 
racks in respect to the negotiations leading 
to this agreement and on that basis, 
employees covered by this section 1 shall 
have the option of occupying hotel/motel 
accommodation at Southern Cross in lieu 
of employer's accommodation at Koolya- 
nobbing. 

• Notwithstanding the choice provided 
herein. Clause 28(2)(b) will still apply for 
training courses, seminars or other such 
meetings. 

• The 14 days applies to all sections covered 
by this agreement for the person not the 
job. 

(2) For employees working more than 14 full days 
provision of accommodation will be at Westrail's 
discretion as follows — 
(a) Employees in the — 

Civil Engineering Division — Structures 
(more than two in a working team) 

Electrical Systems Division — Line and 
Signal Gangs and Line and Cable Gangs 
will be generally accommodated in caravans 
of the agreed standards. 

(b) Other employees covered by this agreement 
not identified in (a) hereof will generally be 
accommodated in hotel/motel or private 
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accommodation of their choice and paid the 
appropriate allowance. However, on rare 
occasions, after consultation with the rele- 
vant union, they may be accommodated in 
caravans of the agreed standards where 
available. 

(3) Use of Caravans 
Where caravans are to be used the aim will be 

for— 

(a) Civil Engineering Division Structures em- 
ployees (where more than two in a working 
team); and 
Electrical Systems Division Line and Signal 
Gangs and Line and Cable Gangs, to be 
accommodated in "two" person separate 
compartment caravans. However, in special 
circumstances, where practicable, "one" 
person caravans will be provided. 

(b) Motive Power Division employees working 
away from the Forrestfield Diesel Depot. 
Forrestfield Wagon Depot and Kewdale 
Plant and Equipment Depot; and 
Civil Engineering Division Perway Welders 
and Structures employees (where two or less 
employees working together); and 
Electrical Systems Division employees, 
other than in (a) hereof, to be accommodated 
in "one" person caravans. 

(4) Basic Standards for Caravans—Immediate Appli- 
cation 

(a) (i) Caravans when in use will be located in 
fully serviced caravan parks or where 
available suitable Westrail caravan 
parks. 

(ii) The ability to obtain supplies will be 
provided by Westrail where sufficient 
on site facilities do not exist. 

(b) Provision of airconditioning and heating to 
ensure a temperature range of 18 to 24° 
Celsius can be obtained, 

(c) Provision of a two door fridge/freezer. 
(d) Provision of inner spring mattress (only if 

such requested). 
(e) Provision of a microwave oven. 
(f) All caravans are to be able to be locked 

securely. 
(g) Provision for a weekly linen change. 
(h) Provision of a cushioned arm chair. 
(i) The caravan is to be issued in a clean and 

hygienic condition to each new occupant. 
The responsibility for keeping the caravan 
clean while occupied rests with the occupant. 

(|) Adequate bedding and cooking utensils to be 
provided. 

(k) Adequate domestic cleaning equipment to be 
provided. 

(5) Desirable Standards for Caravans 
(a) Provision of three foot wide beds. 
(b) Provision of Chef Diplomate or equivalent 

stoves. 
(c) Provision of a sink large enough for domestic 

crockery. 
(d) Provision in one person caravans of a TV 

antenna outlet and a settee. 
(e) Provision of an internal/external boot locker. 
(f) Provision of security screen doors and win- 

dows to all caravans. 
The above desirable standards to become 

basic standards on 15 July 1992. 

(6) Employees covered by this agreement will not be 
required to use barracks or single person quarters. 
However, nothing in this agreement will prevent 
an employee, by their own choice and subject to 
Westrail approval, using any Westrail accommo- 
dation. including barracks and single person 
quarters, where available and being paid the 
appropriate allowance provided in Clause 
28(2)(a)(ii). 

(7) The joint Union/Westrail working party will 
annually consider upgrading the standards of any 
employer's accommodation based on the chang- 
ing community standards. This will apply to 
accommodation that employees covered by this 
agreement may be directed to use. 

No. A 25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Canine Security and Others. |q0 1415 of 1991. 

COMMISSIONER C.B. PARKS. 

10 July 1992. 

Reasons for Decision. 

THE COMMISSIONER: Before the Commission is an 
application by the Union to amend the Security Officers' 
Award. It provides the vehicle by which the applicant seeks 
to achieve wage increases allowable pursuant to the State 
Wage Principles. The application, as amended, now claims 
a 2.5% increase in wage rates, the establishment of 
Supplementary Payments, increases in a number of allow- 
ances, the variation of several provisions and the introduc- 
tion of several new provisions on the basis that such give 
effect to the Structual Efficiency Principle expressed in the 
State Wage Principles applicable under the January 1992 
State Wage Decision (72 WAIG 191). 

The Union application was filed with the Commission In 
September 1991. According to the Union, discussions on 
that and related claims contained therein were held with 
three of the major respondents during that month and at that 
time the Union believed an agreement to amend the Award 
had been reached in principle. In December 1991 the 
Chamber of Commerce and Industry of Western Australia 
(then The Confederation of Western Australian Industry 
Inc.), acting on behalf of various respondents, submitted an 
alternative and conditional proposal to the Union. Discus- 
sions ensued between the parties during the first four months 
of 1992, however, they failed to reach agreement on the 
various proposals considered. Thus it falls to the Commis- 
sion to consider the various claims of the parties and 
determine them according to the operation of the State Wage 
Principles (72 WAIG 200), particularly the Structural 
Efficiency Principle. 



The wage adjustments allowable, and the principles 
related thereto, are expressed in the following extract— 

Wage Adjustments 

1. Structural Efficiency Adjustment 

Provided that an award or industrial agreement 
has not already been varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under the 
previous State Wage Principles which applied 
from June 1991 (71 WAIG 1723) then: 

(a) There will be allowable under these Princi- 
ples an increase to a maximum of 2.5 per cent 
in both minimum rates and paid rates awards. 
The actual date of operation will be the date 
on which that award or industrial agreement 
is varied in accordance with this Principle 
which provides that: 

Structural Efficiency Principle 

Consistent with the ongoing implementa- 
tion of the Structural Efficiency Principle 
determined in the State Wage Decision of 17 
June 1991, any party to a minimum rates 
award or a paid rates award seeking the 
increases in wages or salaries allowable 
under this Principle is required to satisfy the 
Commission: 

(i) that the parties to the award have 
examined or are examining both 
award and non-award matters to 
test whether work classifications 
and basic work patterns and ar- 
rangements are appropriate—the 
examination to include specific 
consideration of: 

(aa) the contract of employment 
including the employment of 
casual, part-time, temporary, 
fixed term and seasonal em- 
ployees; 

(bb) the arrangement of working 
hours; 

(cc) the scope and incidence of the 
award; 

(ii) that facilitative provisions have 
been inserted in relevant clauses of 
the award; 

(iii) that the award requires enterprises 
to establish a consultative mecha- 
nism and procedures appropriate to 
their size, structure and needs for 
consultation and negotiation on 
matters affecting their efficiency 
and productivity; 

(iv) that the award, in order to ensure 
increased efficiency and productiv- 
ity at the enterprise level, while not 
limiting the rights of either an 
employer or union to arbitration, 
provides a process whereby con- 
sideration can be given to changes 
in award provisions; any agree- 
ment (not being an enterprise bar- 
gaining agreement for the purposes 
of the Enterprise Bargaining Prin- 
ciple) reached under this process 
would have to be formally ratified 
by the Commission and any dis- 
puted areas would be subject to 
conciliation and/or arbitration; 

(v) that there is a provision in the 
award to the effect that an em- 
ployer may direct an employee to 
carry out such duties as are within 
the limits of the employee's skill, 
competence and training; 

(vi) that the parties to the award have 
implemented, substantially, the 
Structural Efficiency Principle de- 
termined in the September 1989 
State Wage Decision (69 WAIG 
2917 at 2927) and have applied or 
are applying consequential award 
reforms to the workplace which 
include but are not limited to: 

• establishing skill-related ca- 
reer paths which provide an 
incentive for employees to 
continue to participate in skill 
formation; 

• eliminating impediments to 
multi—skilling and broaden- 
ing the range of tasks which 
an employee may be required 
to perform; 

• creating appropriate relativi- 
ties between different catego- 
ries of employees within the 
award and at enterprise level; 

• ensuring that working pat- 
terns and arrangements en- 
hance flexibility and the effi- 
ciency of the industry; 

• including properly fixed mini- 
mum rates for classifications 
in awards and/or industrial 
agreements, relate appropri- 
ately to one another, with any 
amounts in excess of these 
properly fixed minimum rates 
being expressed as supple- 
mentary payments; 

• updating and/or rationalising 
the list of respondents to 
awards; and 

• addressing any cases where 
award and/or industrial agree- 
ment provisions discriminate 
against sections of the 
workforce. 

(vii) that the parties to the award have 
commenced the minimum rates 
adjustment process or are prepared 
to commence it, in the acceptably 
near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary pay- 
ments. 

(c) The Commission, after hearing the parties to 
an award and being satisfied that a proper 
case has been made, may recommend that 
overaward payments be increased by the 
same percentage adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under 
this Principle unless and until it has been 
varied to give effect to the second Structural 
Efficiency Adjustment allowable under the 
September 1989 State Wage Decision (ie. an 
increase of $10.00 per week for employees 
at the basic skills/trainee level; $12.50 per 
week at the semi skilled employee level; and 
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$15.00 per week or 3%, whichever is the 
higher, at the tradesperson or equivalent level 
and above). 

(72 WAIG 201) 

By way of a general submission, the Union addressed the 
requirements of the State Wage Principles and, in particular, 
argued that it has responded to the thrust of the Structural 
Efficiency Principle and reviewed provisions of the Award. 
Orders have issued appropriately amending the Award (70 
WAIG 843 and 3724) which include the wage increases 
available under the September 1989 State Wage Decision 
(69 WAIG 2917), and variations to several clauses to 
facilitate their more efficient application. It is submitted, and 
not challenged, that there exists agreements with two major 
employers in the industry which implement arrangements 
allowable under the facilitative provisions introduced into 
the Award. 

It is argued that the claims which constitute the present 
application are also aimed at further satisfying the Princi- 
ples. In particular, the Union highlights its proposed clause 
titled Structural Efficiency and Award Modernisation, as 
being one which provides a mechanism for enterprise based 
consultation and negotiation on appropriate measures to 
achieve efficiency, productivity, career opportunities and 
job security. 

The respondent employers concede that the wage and 
allowance increases claimed by the Union reflect the levels 
that are available pursuant to the State Wage Principles. 
However, they argue that these should not be effected by the 
Commission until the precedent conditions of the Structual 
Efficiency Principle are firstly satisfied. On their behalf it 
is asserted that the extent of the Union's proposed 
amendments, although purporting to be an appropriate 
review of relevant award provisions as envisaged by the 
Structual Efficiency Principle, do not satisfy that principle. 
Thus the respondents object to several of the Union's claims 
and counterclaim other variations and several new provi- 
sions. 

The subject matter at issue, and of consequence, within 
the claims and counterclaims of the parties is listed hereafter 
by reference to the titles of the relevant existing Award 
clauses, or proposed clauses. The elements of the parties 
arguments which were specific to the merits of the 
individual claims are also summarised under those titles. 

Clause 6.—Contract of Employment 

It is counterclaimed by the respondents that subclause (2), 
paragraph (a), should be amended so as to vary the current 
direction requiring an employer to give weekly and 
part-time employees one week's notice of the starting and 
finishing times of their rostered shifts and the same period 
of notice to alter those shifts, except where a part-time 
officer agrees to work an "additional" shift. I take this to 
mean one shift in addition to the usual number of shifts for 
ordinary hours and not one that is an alternative to such a 
shift. 

Firstly, the respondents seek the right to give less than one 
week's notice where such is agreed in writing between the 
employer and any affected employee or employees. Sec- 
ondly, to extend the exception prescribed for the "addi- 
tional" shift of a part-time employee to also include a shift 
which is to be alternative to the regular hours of work of that 
employee. In the event of such additional or alternative shift 
being worked by a part-time employee, it is proposed that 
the employer be required to give notice of the commencing 
and finishing times of the hours of work, "within reason". 

Subclause (8) presently addresses employees working 
within their skill and competence however, the employers 
counterclaim that it should be expressed in different terms. 
It is proposed that the subclause be worded so as to allow 
an employer to direct an employee to carry out whatever 
duties are within the skill, competence and training of such 
employee. 

Each of the employer counterclaims is opposed by the 
applicant Union. 

It is argued for the respondent employers that the 
amendments sought to subclause (2), paragraph (a), are 
facilitative in nature, that is, consistent with the Structural 
Efficiency Principle, therefore the claim should be approved 
by the Commission. On the other hand the Union argues that 
the proposed provisions introduce an element of negotiation 
between the employer and an individual employee which is 
open to abuse because the employer effectively holds the 
balance of power. The employers deny this to be the case. 

As observed earlier herein, one week's notice is not 
currently required to be given to a part-time employee asked 
to work an "additional" shift and die employee has the right 
to agree or refuse the working of such a shift That right the 
employers seek to retain and also extend to a shift that is an 
"alternative" to one previously rostered as ordinary hours. 
This, it is submitted, is facilitative but there has been no 
endeavour to explain what it facilitates or why it is otherwise 
justified. It is within the knowledge of the Commission that 
where roster systems operate, difficulties can be experienced 
in rostering and re-rostering employees where a lengthy 
notice period is required. The flexibility of that notice is 
therefore likely to be advantageous to an employer. 
However, the circumstances of the employee must also be 
considered and I think it likely that one week's notice was 
established on the basis that it provided a reasonable period 
to the employee to organise and plan for off-duty hours. I 
am of the view that flexibility of such notice would not be 
unreasonable, provided an employee agrees without duress. 
Any provision allowing such to occur should not result in 
a blanket reduction of notice within an establishment, or 
enterprise, without the participation of the Union in the 
formulation of such an arrangement 

The new subclause (8) proposed by the employers was not 
contested strongly. In my view it more closely reflects the 
aims of the State Wage Decision and the Structural 
Efficiency Principle. Accordingly, the claim will be al- 
lowed. 

Clause 7.—Hours 
Subclause (2), of this clause, presently allows an 

employer and an employee to arrange for a day to be taken 
off duty in substitution for an Accrued Day Off which 
becomes due to an employee as a consequence of the system 
operated to average 38 ordinary working hours per week. 
This concept the employers seek to retain, but to express it 
differently. In addition, a new provision is sought to allow 
an employer and an employee to agree that an Accrued Day 
Off, or a day in substitution, not be taken as time off duty, 
but be converted into a payment to the employee of ordinary 
wages in lieu thereof for such day, or days, as may be agreed 
with the employee. 

This counterclaim is opposed by the Union, in so far as 
it seeks to provide for a payment in lieu of a day off duty. 

Allowing an employer and an employee to agree that a 
payment be made in lieu of the employee observing a day 
off duty is said, on behalf of the employers, to be facilitative. 
It is submitted from the bar table that requests of this nature 
are received by employers from employees and although 
such is not currently authorised under the Award, employers 
have acceded to those requests and such has occurred with 
the full knowledge of the Union which has not objected 
thereto. This statement went unchallenged by the Union, 
although it was said that the Union has a philosophical 
opposition to "the cashing in of contractual entitlements". 
No argument was put in opposition to the proposed rate of 
payment in lieu, however the questions posed in relation 
thereto, although answered by the terms of the claimed 
provision, infer that the Union also has a view on what 
should constitute the appropriate rate. That, however, was 
not identified in the proceedings. 

It is open to view an Accrued Day Off, or one in 
substitution thereof, as different to other types of leave 
prescribed within the Award. Leave such as annual leave 
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and long service leave, for example, are designed to allow 
art employee to observe periods of absence and rest from 
working life at appropriate intervals. Thus their primary 
purpose would be circumvented if they were able to be 
commuted to a payment in lieu whilst an employer and 
employee working relationship continues. An Accrued Day 
Off, by comparison to other leave, is a relatively recent 
innovation within working arrangements, designed to 
achieve a nominal 38 ordinary hours per week. Depending 
on the system of rostering ordinary hours of work, twelve 
such days occur within a twelve month period and fall due 
either as individual days or as a total group, in which case 
five are required to be added to a period of annual leave. It 
would therefore appear that the absolute requirement that a 
five day period be observed is for the particular purpose of 
providing that length of absence as leave from duty. 

There may be merit in the employers claim for efficiency 
and productivity reasons, however that has not been 
evidenced before the Commission and, although it was not 
chailenged by the Union, the employers argument rests on 
the premise that it would satisfy the wish of a number of 
employees. In the absence of any direct evidence either from 
the employers or the employees to support the assertions 
made, or to explain the appropriateness of the rate to be paid 
in lieu, I am not persuaded to grant the claims. 

Clause 9.—Annual Leave 

Currently this clause provides, in subclause (6), that an 
employer and an employee may agree to the four consecu- 
tive weeks of annual leave prescribed by subclause (1), 
being taken in two periods provided that no such period is 
less than one week. The respondents counterclaim that the 
subclause should be varied to allow annual leave to be taken 
at a time, and in such periods, as are agreed between the 
employer and the employee, taking due account of the needs 
of the business. 

A new subclause is counterclaimed as (10), the terms of 
which are designed to cause an employee to take annual 
leave within twelve months from the date upon which the 
entitlement to such leave falls due, unless an alternative 
arrangement is agreed with the employer in writing. Where, 
to meet the convenience of the employee, leave is postponed 
to a date beyond the twelve month period, the respondents 
seek the right to pay for that leave either when taken or if 
payment becomes due in lieu thereof, at the ordinary rate of 
pay (excluding allowances) applicable to the employee at 
the date the twelve month period expired, unless agreed 
otherwise. 

Each counterclaim is opposed by the Union. 

The respondent employers argue that the amendment they 
seek to subclause (6) is facilitative in nature, it allows both 
the employer and an employee to agree that the prescribed 
four weeks of annual leave be split into periods and taken 
at times which suit both of them. As the splitting of annual 
leave is currently allowed, albeit in a limited way, it is said 
that there is no jurisdiction for the Union to maintain a 
philosophical objection to the concept of splitting the 
allowable quantum. The Union is accused of having adopted 
a paternalistic approach that is unwarranted and should not 
prevent an employee deciding and then organising a leave 
benefit, subject to the agreement of their employer, in a way 
that best suits the circumstances of that employee. 

The Union advocate argues against the claimed subclause, 
not on the basis that leave could be split into more than two 
periods, but on the basis that the proposal does not require 
any such periods to be of a reasonable length and may in fact 
be observed as one day releases throughout the year. 
Additionally, it is argued that the proposed splitting of leave 
is intended to occur by agreement between an employer and 
an employee, however the employer has a greater bargaining 
power than the employee and thus it is inferred that 
employers may force employees to split leave against their 
wishes. 

Currently subclause (6) allows the splitting of annual 
leave by agreement between an employer and an employee 
within prescribed limitations. Notwithstanding this submis- 
sion by the Union, there is no evidence that employers have 
coerced employees to agree that leave be split under the 
existing provision. I therefore cannot see any reason to 
inhibit employers and employees from entering into 
arrangements to further split annual leave into more than 
two periods; the request for which may arise from either of 
them. 

As indicated earlier in these reasons, the Commission 
accepts that annual leave is provided to an employee for the 
purpose of the employee observing a reasonable period of 
absence from duty after each twelve months of service. I am 
mindful of the fact that further leisure time has become 
available by the introduction of the Accrued Day Off system 
and that work arrangements can also involve an accrual of 
those days to be taken in conjunction with annual leave. It 
is not uncommon for awards to allow the splitting of annual 
leave beyond that which is currently prescribed in this 
Award and I example the Metal Trades (General) Award. 
That Award covers a far greater number of employers and 
employees in this state than the Security Officers' Award 
and there has been no apparent difficulties in the operation 
of the annual leave provisions, which allow employers and 
employees to agree to the splitting of annual leave to a 
greater extent than that currently allowed by the Security 
Officers' Award. The parties have not satisfactorily ad- 
dressed, or evidenced, the practical effects of further 
splitting annual leave, nor have they attempted to show the 
relative value of such to employers or to employees. 
Nothwithstanding I am satisfied that the further splitting of 
annual leave may be beneficial to both employers and 
employees, I think it reasonable to prescribe that each 
period, although subject to agreement, shall not be less than 
one week. 

The import of the employers submission, I think, is fairly 
expressed in the words of the advocate, "(I)t could be fairly 
said, we would put, that the Award at the moment is silent 
on the question of accrual and to that extent it may be argued 
that an employee who doesn't use their annual leave within 
a reasonable period of time may in fact lose that entitlement 
in any event The proposition we now put simply provides 
an emphasis firsdy on the employee to take the required 
leave within 12 months of an accrual.", and later, "(I)t 
provides a benefit to employees in the sense that it makes 
it clear what their entitlements are in respect of accrual and 
provides a mechanism for that accrual to occur which it 
could be fairly argued, we say, that it doesn't now exist 
under the Award." The advocate for the respondent did not 
expand on what was meant by these submissions, but it may 
be that such is intended to suggest that the obligation of an 
employer to allow the taking of leave pursuant to provisions 
of the clause does not, if an employee elects not to take that 
leave, bestow on the employee a continuing right to 
accumulate the leave from year to year. Whether such is in 
fact the situation according to an interpretation of the Award 
provisions has not been addressed. Although the respon- 
dents have alluded that such is the case, that is not an 
adequate basis upon which to mount the claim made. 

The time at which an employee takes annual leave is 
ultimately a matter for the employer to decide in the 
management of business operations, having considered the 
interests of the enterprise and the employee concerned. It 
may, however, suit both the employer and the employee to 
delay the taking of annual leave, or part thereof, for a period 
of time after the leave falls due. That should be a matter of 
arrangement between the employer and the particular 
employee within the confines of a stipulated management 
policy. 

It seems to me that the claimed provision is designed to 
make it financially unattractive to an employee to accumu- 
late annual leave and thereby reduce the inclination to do 
so. It has the potential to be self regulatory and thus a 
significant influence upon the administration of leave. If 
problems exist as a consequence of accruing leave, that is 
an element which may properly influence any administrative 
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decision. It is already open to management to take that into 
account. A provision with a possible punitive effect cannot 
be justified in those circumstances. It is therefore refused. 

Clause 15.—Overtime 
Each of the parties claim and counterclaim that this clause 

should be amended. 

The Union claims that the meal allowances prescribed in 
subclause (2) of the clause should, according to the order in 
which they appear therein, be increased to the sums of $6.10 
and $4.15 respectively. No objection is taken by the 
employers to the rates claimed, although an objection is 
maintained to the clause being varied on the basis that the 
collective claims of the Union do not satisfy the State Wage 
Principles. 

A new subclause (5) is counterclaimed by the respon- 
dents. This proposal seeks to define work which is 
unforeseen, unplanned, irregular, or caused by an emer- 
gency, as work of an ad-hoc nature. Where such work is 
offered to, and accepted by, a permanent employee as woric 
in addition to their ordinary hours of work, it may be paid 
at ordinary time rates. 

The counterclaimed subclause is opposed by the Union. 

It is said that from time to time the circumstance arises 
where an employer requires the services of a person to work 
a shift that the employer is unable to cover within the 
available ordinary hours of existing employees. Rather than 
direct an existing employee to work such shift, which may 
not involve the usual work or location of an employee, it is 
practice to engage a casual employee to do that work. That 
is the preferred course because it is substantially less costly 
than paying an existing employee at overtime rates. It is 
asserted that there are existing employees who seek the 
opportunity to increase their earnings by working ad-hoc 
shifts when they arise. The employers say they are prepared 
to respond and make such shifts available to existing 
employees provided they are not required to pay for such at 
overtime penalties. The employers propose that where work 
on such a shift is made available to existing employees and 
an employee elects to woric the additional shift, that shift 
would be paid at ordinary time rates. 

For the Union it is said that the employer proposal should 
be seen as an attempt by them to increase the ordinary 38 
hours per week, by up to one shift, to a possible 46 ordinary 
hours per week. It is submitted that the operation of such a 
system is open to abuse, and in the Union's view, likely to 
be abused by the employers. It is no more than a mechanism 
to achieve negative cost cutting. 

The employer proposed provision, if applied in the 
manner they say is intended, may be beneficial to both an 
employer and the existing employees who participate in any 
'ad hoc' work. An employer should gain to the extent that 
an existing employee, will, because of experience with the 
enterprise be more valuable than a casual, and the employer 
would further gain because the intended rate of pay is below 
that prescribed for a casual employee. The gain to an 
existing employee would be an increased income and 
possibly increased experience where the 'ad-hoc' shift 
relates to a situation in which the existing employee would 
not usually work. Although the respondents seek to justify 
their claim on the basis that it would make an additional 
benefit available to existing employees, they have not 
addressed whether the proposed rate to be paid for an 
'ad-hoc' shift, is appropriate. 

If granted, the employer proposal would provide a means 
to potentially reduce the cost of an 'ad-hoc' shift and that 
is an appropriate goal for an employer. To achieve that, a 
rate of pay applicable to ordinary hours of work has been 
proposed for voluntary, but additional, hours of work. 
Benefits are likely to occur for both the employer and the 
employee and these appear to have been ignored in 
formulating the proposal that ordinary rates be paid. I am 
satisfied that the ordinary rate is not appropriate and 
therefore the claim is refused. 

For the general reasons expressed later in these reasons, 
the claimed meal allowances are granted. 

Clause 18.—Time and Wages Record 

All parties seek to amend the terms of this clause. The 
employers seek to do no more than amend the existing 
subclauses (1) and (2) to remove reference to the masculine 
gender and replace them with neutral terminology. That is 
agreed by the Union, however it seeks further amendments 
to the clause. 

Firefly, the Union seeks to include in subclause (1) a 
requirement that an employer record the Award prescribed 
classification applicable to each employee. Secondly, a new 
subclause (3) is claimed, the terms of which are designed 
to give an accredited official of the Union access, subject 
to specified conditions, to "the gun register kept at the 
employers place of work." 

A requirement to include an employees Award classifica- 
tion in the record is not opposed by the employers however, 
such is not the situation regarding access to the gun register. 

A need for the Union claimed subclause (3), is said to 
arise because the Union is currently unable to adequately 
determine whether an employer bound by the Award has 
observed the requirement of clause 20.—Special Rates and 
Provisions, subclause (3), and provided an employee 
required to carry a firearm with the frequency of firearm 
related training prescribed therein. This subclause requires 
that an employer provide such an employee with initial 
training in the use of a firearm, together with refresher 
training courses at 6 monthly intervals thereafter. 

Mr David Armstrong, an organiser with the applicant 
Union, testified that the regulations applicable to the 
Security Agents Act prescribe that employees who hold the 
appropriate license to carry a firearm are required to be 
given relevant training every three months. A record of that 
training is required to be kept. 

There is nothing before the Commission to establish 
whether "the gun register" is a record described by that title 
within the Security Agents Act or its related regulations, or, 
whether it is a colloquial description of the record required 
to be kept The term was also used by both advocates, 
neither of whom endeavoured to inform the Commission 
whether "the gun register" is a record limited to firearm 
training information or whether it extends to cover other 
regulatory matters that may relate to firearms. 

In essence the thrust of the employers opposing argument 
is that the Police Department is responsible for the 
administration and policing of the Security Agents Act and 
if the Union is not satisfied that the policing of firearms 
training is being adequately undertaken, that is a matter to 
be addressed by means other than the Award. The focus of 
the employers objection was to the granting of access to the 
register itself, but did not appear to go so far as to deny that 
training information should be made available to the Union. 

The Award, for whatever reason, prescribes that firearms 
training is required at greater intervals than the regulations 
of the Security Agents Act require. That, of itself, appears 
incongmous and potentially creates a situation of double 
jeopardy, however these are not matters with which the 
Commission need concern itself on this occasion. The fact 
is, the Award prescribes that an employee is to be afforded 
training at specified intervals. The Union is a party to the 
Award and has a responsibility to make sure that the 
employees it represents are afforded the training prescribed 
thereunder. I am therefore satisfied that it is appropriate that 
a Union officer has access to a written record of the firearms 
training undertaken according to the Award. That require- 
ment may be satisfied by an employer allowing access to the 
record which has been described as "the gun register". 
However, I am not prepared to grant an Award provision 
directing that access be given to a register required to be kept 
pursuant to the Security Agents Act when the full nature of 
such record is not evident before the Commission and to do 
so may therefore have unknown ramifications. 
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Clause 20.—Special Rates and Provisions 

In lieu of providing a torch, an employer may pay an 
employee a weekly or daily allowance pursuant to subclause 
(5). These allowances, the applicant claims, should be 
increased to $2.35 weekly and the alternative of 46 cents 
daily. No objection is taken to the rates as calculated by the 
Union. 

Both the Union and the employers seek to amend 
subclause (7). It currently provides that should an employer 
require an employee to wear overalls or a uniform, such is 
to be provided free of charge and replaced without charge 
when it becomes unserviceable. It is the claim of the 
applicant that this subclause be varied so as to make it a 
mandatory requirement that an employer provide the 
different categories of employees with a uniform consisting 
of designated items free of charge and that they be replaced 
on the same basis when they become unserviceable. 

No objection is taken by the respondent employers to the 
Union drafted subclause to the extent that it describes the 
items of uniform to be worn by categories of employees and 
other ancillary matters. However, the respondents oppose 
the mandatory requirement to provide a uniform in 
circumstances where the employer does not require that a 
uniform be worn. Additionally, the employers seek the right 
to control the type and colour of footwear worn by 
employees and to be empowered to deduct the cost of any 
uniform from the final wages of an employee whose services 
terminate within twelve months of commencement and who 
has not worked a prescribed number of ordinary hours of 
work. These answering claims are opposed by the Union. 

The Union claims that the respondent employers should, 
as a mandatory requirement, provide their employees with 
a uniform. In support of this contention it is said that it will 
overcome an ambiguity inherent in the current provision and 
is also justified on the basis that, it will grant to the minority 
of employees in the industry, a benefit which the three major 
employers in the industry apply to their employees who are 
the majority. 

It is argued that there is no justification for the Award to 
require that all employers of whatever size provide to their 
employees a uniform when it is not a requirement of their 
business that their employees by so attired. This it is said 
should remain a matter for the discretion of an individual 
employer and that should not be taken away because major 
employers, in the exercise to their discretion, have elected 
to provide their employees with uniforms. 

No attempt was made on behalf of the respondents to 
address the assertion of the Union that there is ambiguity in 
the current wording of the uniform provisions of the Award. 
I am unable to identify any ambiguous provision of the type 
suggested to exist. The fact that major employers currently 
supply uniforms to their employees does not justify a 
provision directing that uniforms will be worn throughout 
the whole industry. It would be an unwarranted intrusion 
upon a management decision not to require the wearing of 
a uniform. A decision which may involve the conscious 
avoidance of identification. For these reasons I refuse the 
claim. 

A further matter at issue between the parties is the claim 
by employers that, in specified circumstances, they be 
entitled to deduct the cost of a uniform provided to an 
employee. The supporting submission involved an explana- 
tion of how the claimed provision would operate and 
identified its purpose as being to achieve cost efficiency in 
relation to employees who work for the employer no more 
than the equivalent of six weeks work, and whose services 
terminate within twelve months of engagement. It is said 
therefore that it would be unlikely to effect a full-time 
employee. The Union in response does no more than object 
to the claim and suggest that it would be unfair for an 
employee likely to be affected by the proposed provision to 
pay for the cost of a uniform when it may not be serviceable 
through genuine wear and tear. 

The Commission is prepared to accept that there may well 
be circumstances which exist that would warrant an 
employer, either recouping the cost, or partially recouping 
the cost, of a uniform when an employee serves the 
employer for a very limited time. However, I am not 
satisfied that the employers have adequately justified their 
proposal, notwithstanding it is based upon an employee 
working for a very short period of time. It requires payment 
for the uniform no matter who terminates the employment 
and in my view that ignores equity. It is the employer that 
firstly requires the uniform to be worn and if the services 
of an employee are terminated through no fault of that 
employee it would be inequitable for the employee to pay 
for something he was directed to wear. Equally, according 
to Clause 6.—-Contract of Employment, subclause (7), the 
uniform is required to be returned to the employer by the 
employee. It may have a residual value to the employer. 
These are but two matters of a number relevant to both sides 
of the equity equation. The claim in its present form is 
therefore refused. 

There is one other aspect of claim which relates to the 
control of footwear to be worn. It was claimed and objected 
to but addressed no further than that. On the face of it, the 
proposed provision would authorise an employer to direct 
that each employee wear identical footwear and it is 
therefore open to consider whether such would then 
constitute an item of uniform The claim has not been 
substantiated and is therefore refused. 

Clause 21.—Wages 

In this clause the Union claims that the current wage rates 
be increased by 2.5% and that the resultant rate for each 
classification be divided into a Base Rate and a Supplemen- 
tary Payment. A division of the Award prescribed wage rates 
into the two elements proposed by the Union is opposed by 
the respondents, as is the wage increase claimed. 

Allowances prescribed in subclauses (3) and (4) relating 
to employees placed in charge of others, and several others 
related to specific duties performed, should be, it is claimed, 
increased to the levels sought by the Union. The respondents 
do not dispute that the Union has applied an appropriate 
formula to establish the rates it claims, but an objection is 
maintained thereto. 

The wage rates prescribed by this Award will be increased 
by the amounts claimed. I am satisfied that it is appropriate 
to do so having considered the State Wage Principles and 
taken account of the additional variations which have been 
effected in this Award. Although the Union seeks to divide 
the new rates of wages into base rates and supplementary 
payments, no justification for the proposed relationship of 
one to the other has been provided. I am of the view that such 
is better left for consideration together with the Minimum 
Rates Adjustment to be dealt with under a separate 
application No. 161 of 1991. 

All parties seek to add to the Award several new clauses. 
Those of the applicant Union are titled Dispute Settlement 
Procedures, Trade Union Training Leave, Training Leave, 
Structural Efficiency and Award Modernisation and finally 
Record Keeping. Whereas the respondent employers seek to 
introduce additional clauses titled Dispute Settlement 
Procedure, Essential Services, Award Modernisation and 
Structural Efficiency, Stand Down, Staff Development, 
Transfer to Another Work Place and lastly. Employee 
Counselling and Operational Meetings. 

Several of the proposed clauses deal with subject matter 
that is common to the claims of the Union and the claims 
of the employers and that is evident in the similarity of 
several clause titles chosen by the parties. Where a similarity 
of subject matter exists it will hereafter be dealt with under 
the clause title appearing in the Union's amended schedule 
of claims. 
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Dispute Settlement Procedures 

Initially the Union proposed clause states that it is 
required to be observed for the settlement of any matter of 
dispute. Although purporting to be mandatory, the subse- 
quent terms of the proposed clause, as they relate to disputes 
not involving the discipline or the dismissal of an individual 
employee, are not prescriptive but effectively a recom- 
mended manner of conduct. A provision designed to have 
mandatory effect in relation to the discipline or dismissal of 
an employee by an employer is claimed by the Union. The 
nett effect thereof is to require that written warnings be 
issued in relation to misdemeanors and would preclude a 
dismissal unless three written warnings are issued within a 
twelve month period. 

A proposed clause requiring that mandatory procedures 
be observed is claimed by the respondent employers. The 
overall process outlined by procedural steps to be taken for 
the resolution of any dispute, although different in detail, is 
not substantially different in concept to that which is 
proposed by the applicant Union. Written warnings as a 
prerequisite to the dismissal of an employee are opposed. A 
major difference between the parties is the claim of the 
respondents that employees are not to cease work except in 
the case of genuine occupational health and safety reasons. 

On behalf of the Union it was submitted that its proposed 
clause is more appropriate than that proposed by the 
employers. It was emphasised that its proposal prescribes 
what it described as reasonable time limits to exhaust the 
procedure. Additionally, a disciplinary procedure is in- 
cluded. This is said to protect the interests of both an 
employee and employer. 

For the employers part, it is submitted that their proposed 
clause is more appropriate because it provides clearly 
defined and logical steps towards the resolution of any 
dispute. The inclusion of a disciplinary procedure within the 
clause, it is said, would not assist in achieving structural 
efficiency. Such a procedure would, if granted, it is 
submitted, alter without justification the fundamental rule 
that fairness of a termination be judged on all the relevant 
circumstances. Finally, the employers argue for the intro- 
duction of a provision directing that employees shall not 
refuse to work unless the cessation is on account of health 
and safety reasons. It is submitted that such a provision 
would be consistent with the purpose of the dispute 
settlement procedures. I take to mean that any matter of 
dispute which arises should be considered in an atmosphere 
devoid of action likely to be detrimental to resolution 
process and generally to both the employer and the 
employees involved. 

It is said for the Union that it has "a right to strike" and 
such is a right that it will not forego. In response, the 
employers say that such is not a right according to the law 
applicable, in this jurisdiction. 

In concept the parties agree that it is appropriate to 
provide a dispute settlement procedure within the Award. 
They differ on the form and substance of the appropriate 
provisions. Their submissions were predominantly explana- 
tory, not persuasive, and they are therefore of limited 
assistance to the Commission. 

The State Wage Decisions and their related Principles 
over recent years have been directed towards creating an 
environment of co-operation between employers, unions and 
employees with the intention that they should work together 
for the betterment of all. Matters particularly addressed have 
been increased efficiency, productivity, the establishment of 
career paths for employees, their training and commensurate 
rates of wages. 

It seems to me that the logic of prescribing a Dispute 
Settlement Procedure is not only to describe a course for the 
handling of any dispute, but to do so in a non-hostile 
environment without action that is deleterious to a state of 
efficiency or productivity. In the absence of any persuasive 
argument or supportive evidence to substantiate a discipli- 
nary and termination procedure of the particular type 

claimed, it will be refused. As I have observed earlier herein, 
the disputes procedure claimed by the Union is not in effect 
mandatory and I also observe that the terms in which it is 
couched suggest that it is a procedure which has been agreed 
by the parties to the Award. This probably arises because 
it has been adopted from elsewhere. 

I am satisfied that the more appropriate of the two claimed 
clauses is that proposed by the respondents, subject to an 
alteration which will require employees to continue work 
until those parts of the procedure which are commanded, 
have been exhausted. 

Trade Union Training Leave 
A clause is claimed by the Union which, if granted, would 

require an employer to allow a shop steward leave for a 
period of eight shifts to attend courses conducted or 
approved by the Australian Trade Union Training Authority. 
It is proposed that four such shifts be paid by the employer 
as if the employee had attended for duty. 

The claimed clause is opposed by the respondent 
employers. 

The Union advocate argues that the claimed clause is 
warranted so as to provide a shop steward with the 
opportunity to be better trained and informed and therefore 
able to adequately take a role in enterprise bargaining, as 
envisaged by the State Wage Principles. Exhibited to the 
Commission is an Order, of the Commission in Court 
Session No. 858 of 1985, dated 18 December 1985, which 
amends the Hospital Workers (Government) Award by 
introducing a clause allowing paid leave to employees to 
attend training conducted, or approved, by the Australian 
Trade Union Training Authority. It is asserted that the 
exhibited clause is a standard public sector clause and 
because of that status, the inclusion of a clause extending 
a similar benefit to shop stewards in private industry is 
warranted. 

It is inferred on behalf of the respondent employers that 
employees in the industry have been granted leave to attend 
training made available through the training authority 
referred to. The Union has failed to show that training of the 
nature claimed has been refused by employers, and this the 
advocate implies, should be required by the Commission to 
cause the inclusion of a provision within the Award that 
commands leave be allowed. It is further argued that the 
existence of a similar clause in awards operating in the 
public sector does not create a standard of the kind relevant 
to private industry. 

It is known by the Commission that a clause of the type 
claimed, although the details thereof vary, is contained in 
a number of public and private sector awards. Such a clause 
has not been adopted as a standard for private industry. I 
note that the Order exhibited to the Commission, No. 858 
of 1985, introduced the training leave clause by consent of 
the parties. The claimed clause, although requiring an 
employer be notified of the content of a course a shop 
steward proposes to attend, requires an employer to grant 
leave and pay for part of that leave without any considera- 
tion of what benefit may be derived from attendance at such 
course. I am of the view, that if the employer is expected 
to meet the leave and payment obligations sought, the 
training concerned must have a degree of relevance and 
value to the enterprise. A better informed shop steward may 
have an intrinsic value, however there has been nothing of 
substance to show that such will be achieved by unidentified 
courses, even those which are provided by a recognised 
authority. I therefore refuse the claim at this time. 

Training Leave 

This Union claimed clause is drafted in terms which 
convey the impression that there exists an agreed approach 
between the Union and the respondent employers to the 
issue of training and skill development, including the 
formulation of a training programme and the development 
and review thereof via a training committee. On the occasion 
an employee undertakes training as envisaged by the clause. 
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the employer is directed not to reduce the wages of the 
employee as a consequence of attending training when that 
employee would normally be on duty. It also directs that the 
employer reimburse the employee for costs incurred that are 
directly related to participating in the course. 

The employers oppose the Union claims and propose an 
alternative thereto in a claim titled. Staff Development. This 
proposal is predicated on the existence of "accredited 
training or such other training agreed between the employer 
and the union" and prescribes that where an employee is 
required to attend such training outside, or in excess, of the 
employees normal rostered hours of duty, then it shall be 
paid for at the appropriate ordinary rates. 

The clause which the Union claims, is one based on that 
contained in the Metal Trades (General) Award except to the 
extent that it has been altered to suit the Security Officers' 
Award. It is argued that it is appropriate to include such a 
clause in the Award, firstly, because it is generally not 
prescriptive but is descriptive of employer and union 
attitudes and policy relative to training appropriate to 
employee career paths therein. The proposed clause does not 
direct that training occur but expresses a common commit- 
ment to the introduction of training which, when agreed and 
made available, attendance thereat by an employee during 
the usual ordinary hours of employment will be without loss 
of wages for that time. A clause of this nature it is argued 
is one of a facilitative nature and will provide a basis within 
the Award to achieve training appropriate to career 
development within the industry, that being a stated aim, 
expressed within the State Wage Principles. 

In response, the respondents say they oppose the Union 
claim at this time on the basis that it is a new claim 
introduced only days prior to the hearing. It is not 
appropriate to address career related training until such time 
as skill related career paths and any related classification 
structure is established. What is said to be the more simple 
clause, proposed by the employers, is more appropriate until 
the matter of career paths, wage structures and related issues 
are progressed within the industry. 

Although the opposing propositions deal with the subject 
of training and the payment for attendance thereat, each is 
directed to regulating payment for entirely different periods 
of time. The Union proposal addresses the payment for an 
absence during ordinary working hours whereas the em- 
ployer proposal addresses payment for attendance outside of 
ordinary working hours. Both of the clauses demonstrate an 
acceptance by the parties that it is appropriate for employee 
training to be undertaken, and thai in part, the employer 
should bare the cost thereof. Neither of the proposals have 
been appropriately framed. That of the Union is couched in 
terms, and structured, so as to depict an agreement with the 
employers. That is not the case. The employer attitude 
appears somewhat incongruous in view of the agreed 
matters dealt with later under the title. Structural Efficiency 
and Award Modernisation. On the other hand, the employer 
proposal specifically refers to "accredited training" but 
provides no apparent explanation of what constitutes that for 
which they are prepared to pay wages. 

The fact that the Union and the respondent employers in 
this industry have not to date collectively identified 
appropriate career paths within the industry, should not act 
to delay the introduction of Award provisions. Such 
provisions should assist in the review and formalisation of 
training that currently exists. I therefore believe it appropri- 
ate to introduce a clause which is an adaptation of both 
proposals but which maintains the thrust towards future 
development of training within the industry. 

Structural Efficiency and Award Modernisation 

Both the Union and employers seek the introduction of 
a clause stating the intention of the parties to modernise the 
terms of the Award and that they "are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry and to enhance the career 

opportunities, training and job security of employees in the 
industry". Consultation and negotiation is identified as the 
preferred method of achieving the appropriate results, 
however the parties do not agree on all of the parameters 
proposed to condition any negotiated arrangement 

The employers oppose the Union proposed conditions, the 
first of which precludes a party seeking a change to 
provisions which reflect "national standards" and secondly, 
a direction that an employee "shall not lose income" as a 
result of any change. 

Subclause (3) of the Union proposal is in the following 
terms— 

"Measures raised for the consideration consistent 
with subclause (1) hereof shall be related to implemen- 
tation of a new classification structure, the facilitative 
provisions contained in this Award and, subject to (the 
Training Leave clause), matters concerning training." 

I have some reservations as to the effect of this proposed 
subclause as it may be read as conditioning subclause (1), 
by exclusion, to matters other than those referred to in 
subclause (3). That is unlikely to be intended and more 
likely to have been included in an attempt to give 
prominence to the matters referred to. 

For the reasons which follow in relation to the issues of 
"national standards" and that an employee "shall not lose 
income" it is not necessary to relate the arguments of the 
parties. It would be wrong in my view of the Commission 
to include in the Award a provision which effectively would 
require the observance of national standards which, if able 
to be identified as such, may be in conflict with matters of 
principle considered and determined within our State 
jurisdiction, such as, the ordinary hours per week and the 
quantum of annual leave to be prescribed in an award. In the 
National Wage Case of April 1991 (print J7400) the Full 
Bench of the Australian Industrial Relations Commission 
said— 

"Implementation of the structural efficiency princi- 
ple will involve what might be perceived as both loses 
and gains for employers and employees. The end, 
however, is that all will gain through the increase 
viability and efficiency of Australia industry. Given the 
support that the parties and interveners gave in the 1988 
and 1989 National Wage Cases, and this case, to 
continued efforts to increase productivity and effi- 
ciency we would find it regrettable that the "negative 
cost cutting" term should be used by any party to 
prevent the achievement of the aim of the structural 
efficiency principle. The assist in removing any such 
obstacle in the future, we now make clear that the 
Commission does not intend that any employee should 
lose any existing entitlement to earnings, award or over 
award, for working ordinary hours of work as the result 
of any award changes made as part of the implementa- 
tion of the structural efficiency principle." 

(p. 45) 
The views expressed in that National Wage Case were 

adopted in the State Wage Case. The claimed provision that 
an a employee shall not lose income therefore goes beyond 
the intention of the Commission in Court Session and will 
be refused but replaced with words that give the protection 
to an employee that the Commission in Court Session 
intends. In all other respects the Union claimed clause will 
be granted. 

Record Keeping 

A clause is claimed by the Union which would require an 
employer to maintain a record of time worked by an 
employee which would establish the employees level 
superannuation contributions according to the Miscellane- 
ous Workers' (Security Industry) Superannuation Award 
1987. Such record should be open for inspection by an 
accredited official of the Union. 
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No objection is taken by the employers to the intent and 
purpose of the Union claimed clause, but it is opposed on 
the basis that it is inappropriate to include a provision of this 
nature in this Award as it would be more appropriate to 
include it in the superannuation award to which it refers. 

I agree with the statement of the respondents that it would 
more appropriate for the claimed provision to be included 
in the superannuation related award, however that award is 
not currently before the Commission. A record of the nature 
claimed should be maintained by an employer and be made 
available for inspection by an officer of the Union. The 
inclusion of such a provision in the Security Officers Award 
will achieve that end and will present no difficulty as a 
consequence. I am therefore satisfied that it is appropriate 
to grant this claim. 

Several additional clauses are counterclaimed by the 
employers. A consideration of these is set out hereafter 
under their proposed titles. 

Essential Services 

The employers purpose in this proposed clause is to 
provide a mechanism by which particular services provided 
by an employer may be identified and categorised as 
essential services by agreement between the employer and 
the Union. Once categorised as an essential service, any 
limitation on the performance of the work required to 
provide that service, by the Union, its officers, delegates or 
its members becomes a breach of the Award. 

The Union objects to the claimed clause. 

On behalf of the respondents it is argued that the proposed 
clause will provide a mechanism that is warranted by the 
nature of the security industry and has the potential to add 
to the efficiency of this industry. Additionally, it is a 
provision which has no effect until such time as arrange- 
ments are later agreed with the Union. Therefore the 
respondents say that the act of introducing it as an Award 
provision establishes no immediate obligation on the Union 
and employees. 

In response the Union repeats a statement made earlier in 
proceedings indicating it has a philosophical objection to a 
provision which could lead to precluding employees from 
engaging in industrial action. 

Inevitably industrial action will adversely effect effi- 
ciency and productivity and should therefore be avoided. 
That action, of itself, is not proscribed by the Industrial 
Relations Act 1979. Notwithstanding the proposed clause 
relies on an arrangement being agreed prior to the effect of 
the clause being invoked, whether such action should 
constitute a punishable offense has not been adequately 
argued before the Commission and therefore the claim is 
refused. 

Stand Down 

By this clause the respondent employers seek the right to 
stand down without pay for a period of 72 hours, any 
employee that a client requires be withdrawn from a work 
place. An investigation is to be completed within that time 
period and if the removal of the employee was not justified, 
payment is to be made for the period of the stand down, 
otherwise no payment is due to the employee, who may also 
be transferred to another workplace, or dismissed. 

The Union objects to the employers counterclaim. 

This proposal, it is claimed, is one which will afford 
employees a measure of protection which they do not 
currently enjoy, in that, it will provide an alternative remedy 
to dismissal. It is submitted that there is no prejudice to an 
employee if stood down from duty without pay and payment 
is made later when the employee is cleared of any allegation 
made by a client. The provision is said to be further 
warranted because it provides another alternative to dis- 
missal by allowing for an employee to be transferred to an 
alternative workplace. In response the Union stated that an 
employee should be paid if stood down. 

There was paucity of argument to support of the claimed 
clause and I am unable to accept that its introduction would 
create a greater benefit to an affected employee. In the 
circumstances where a client requires that a security 
employee be removed from a workplace, an employer acting 
to appease the client is also expected to treat that employee 
fairly. The inference is that dismissal may have been the first 
line of resort and, if that be so, it is wrong unless justifiable. 
The proposed clause therefore can not be viewed as 
providing any greater benefit to an employee. If the transfer 
of an employee to other work has not previously been a 
mechanism adopted by management to facilitate an inquiry, 
or provide a remedy, such is an option now clearly specified 
in Clause 6.—Contract of Employment. Thus the proposed 
clause provides no greater benefit. Finally, a situation may 
arise where the opportunity does not exist for an employer 
to transfer an employee to alternative duties and that may 
warrant some consideration but such is not the form of the 
proposal advocated before the Commission. Notwithstand- 
ing an employee may, after a stand down, be paid for the 
time involved there remains the potential for a prejudicial 
effect to occur. If the weekly wage is paid in that period, less 
a deduction of possibly three days pay, financial commit- 
ments may create an immediate problem. The claim in my 
view has not been justified and is therefore refused. 

Transfer to Another Work Place 

It is proposed that where an employee requests a transfer 
to another work place, or expresses to the employer an 
interest to do so, it may be arranged that the employee attend 
for duty at the different workplace during a single shift and 
that such attendance be regarded as leave without pay. 

The Union objects to the proposed clause. 

This clause is said to be warranted because it clarifies an 
employers obligations in relation to the attendance of an 
employee at the workplace being considered for transfer. For 
the Union it is said to be an unnecessary provision. An 
employee, it is said, is likely to attend a workplace of 
interest at their own volition when off duty. That, the 
employers say, because of the security provided to 
workplaces, any attendance thereat, or inspection thereof, is 
controlled by the employer and the client involved. 

The proposed clause envisages the attendance of an 
employee at a workplace "for duty for a single shift" 
(empahsis added) and that the employee be classed as off 
duty so that none of the usual employment entitlements 
would be due to the employee. It is not proposed that an 
employee attend to observe, but to perform duty on behalf 
of the employer. Nothing has been put to justify why the 
usual employee entitlements should not apply when work 
is performed. 

Employee Counselling and Operational Meetings 
By this proposed clause each employer seeks the right to 

have an employee attend their office outside the normal 
rostered hours of duty for such employee. If such is for the 
purpose of counselling, including matters involving disci- 
pline, the attendance is to be unpaid. However, if the purpose 
of the attendance is for the employer to impart operational 
information to the employee, the time of attendance is to be 
paid at the appropriate ordinary rate. 

The claimed clause is opposed by the applicant Union. 

A clause of the style claimed, the employers say, provides 
flexibility and therefore efficiency for the employer by the 
non-disruption of normal operations. The reply of the Union 
is simple. Attendance at the office of the employer for the 
purposes described in the proposed clause is directly related 
to the management of the employee and the work of that 
employee and therefore, if such is to occur outside the 
ordinary hours of work, the time involved should be paid at 
existing rates as time worked. That is, there is nothing to 
justify the claims made. 

The claimed clause has not been adequately prosecuted 
before the Commission and accordingly it is refused. 



Successive State Wage Decisions have an underlying 
theme. It is expressed in the preamble to the State Wage 
Principles in the following terms— 

"These Principles have been developed with the aim 
of providing, for their period of operation, a framework 
under which all concerned—employers, employees and 
their Unions, governments and tribunals—can co- 
operate to ensure that measures to meet the competitive 
requirements of enterprises arc positively examined 
and implemented in the interests of management, 
employees and ultimately, Australian Society." 

(72 WAIG 200) 
The parties have, is agreed terms, stated they—"are 

committed to co-operating positively to increase the 
efficiency and productivity of the industry and enhance the 
career opportunities, training and job security of employees 
in the industry" (emphasis added) 

The achievement of these goals may involve the reduction 
of a cost in one situation but may also involve an increased 
cost in another and that must be understood. 

Both the Union and the group of respondent employers 
have opposed the proposals of the other. It is argued that 
their respective stances are justified and that the other has 
failed to display a genuine regard for the State Wage 
Principles. 

The Principles intend that the relevant parties co-operate 
in a positive examination of award regulation and employ- 
ment practice and act thereon to achieve what is in the best 
interests of employers and their employees. A consensus 
result is not automatically expected however, the parties are 
expected to explore and consider, the reasons for a proposal, 
the mechanics of its operation and whether the proposed end 
result is reasonable to those affected. A reflection of that 
having occurred was not evident from the substance of the 
respective submissions. It is apparent that there had been 
limited dialogue between the parties prior to arbitration and 
that they have sought to follow their separate agendas. The 
parties have not attended to provisions of the Award which 
currently use the terms "worker", "employee" and 
"officer". Their actions I construe as indicating their 
unwillingness to engage is a co-operative review. 

For the reasons expressed (supra) the Commission is of 
the view that several of the claims made are justified on their 
merits and that they also advance the aims of the State Wage 
Principles. The Award will therefore be awarded to give 
effect to the provisions determined by the Commission. It 
is the common argument of the parties that the Order of the 
Commission, when issued, should operate from one date. 
Having considered the Structural Efficiency Principle and 
the intended limitation on the operation of amendments 
made in accordance therewith, I am satisfied it is reasonable 
that all the amendments granted should operate from the 
beginning of the first pay period commencing on or after the 
date of this decision. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
applicant. 

Mr G.R. Blyth appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Canine Security and Others. 

No. 1415 of 1991. 

COMMISSIONER C.B. PARKS. 

17 July 1992. 

Order. 

HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr G.R. Blyth on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 10 July 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof— 

2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Holidays 
9. Annual Leave 

10. Absence Through Sickness 
11. Long Service Leave 
12. Compassionate Leave 
13. Shift Allowances 
14. Saturday and Sunday Work During Ordinary 

Hours 
15. Overtime 
16. Call Back 
17. Mixed Functions 
18. Access to Records 
19. Posting of Notices 
20. Special Rates and Provisions 
21. Wages 
22. Safety Provisions 
23. No Reduction 
24. Location Allowance 
25. Fares and Travelling Time 
26. Maternity Leave 
27. Liberty to Apply 
28. Payment of Wages 
29. Effect of 38 hour Week 
30. Probationary Security Officers 
31. Dispute Settlement Procedures 
32. Training Programme and Leave 
33. Superannuation Record 
34. Structural Efficiency and Award Modernisation 

Schedule of Respondents 
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2. Clause 6.—Contract of Employment: Delete sub- 
clauses (2) and (8) of this clause and insert in lieu thereof— 

(2) (a) Subject to what is provided elsewhere in this 
subclause, weekly and part-time officers 
shall, by a legible notice displayed in a place 
accessible to such officers, be notified of the 
commencing and ceasing times of ordinary 
hours of work rostered by an employer no 
later than one week prior to the operative date 
of such roster or any subsequent operative 
date of an amendment thereto. 

(b) A lesser period of notice than that prescribed 
in paragraph (a) hereof may be given by an 
employer in circumstances where— 

(i) such is agreed between an employer and 
the Union in writing, or 

(ii) the prescribed period of notice is not 
practicable because of an emergency, or 

(iii) an employer wishes to amend a notified 
roster and an employee affected by the 
amendment agrees to a lesser period of 
notice in writing at the time that such 
amendment is to occur. 

(c) The one week notice period referred to in 
paragraph (a) of this subclause shall not 
apply in the event that a part-time officer 
agrees to work an additional shift. Subject to 
Clause 13.—Shift Allowances and Clause 
14.—Saturday and Sunday Work During 
Ordinary Hours, a part-time officer who 
agrees to work an additional shift shall be 
paid ordinary rates for such additional shift. 

(d) Where an employer is convicted of a breach 
of this subclause, the Union shall be at liberty 
to claim overtime for employees whose hours 
have been illegally changed. 

(8) An employer may direct an employee to carry out 
such duties as are within the employee's skill, 
competence and training. 

3. Clause 9.—Annual Leave: Delete subclause (6) of this 
clause and insert in lieu thereof— 

(6) By agreement between the employer and em- 
ployee, an employee may take annual leave in 
more than one period, provided that none of such 
periods shall be less than one week in duration. 

4. Clause 15.—Overtime: Delete subclauses (1) and (2) 
of this clause and insert in lieu thereof— 

(1) Subject to the provisions of paragraph (c) of 
subclause (2) of Clause 6.—Contract of Employ- 
ment and except as hereinafter provided, all work 
done outside ordinary hours prescribed by Clause 
7.—Hours of this award, shall be paid for at the 
rate of time and one-half for the first two hours 
and double time thereafter. Continuous shift 
officers shall be entitled to double time. In 
computing overtime each day's work shall stand 
alone. 

(2) An officer required to work in excess of one hour 
after completion of his/her ordinary shift, without 
being notified before the completion of the 
previous day or shift, shall be paid a meal 
allowance of $6.10. A further meal allowance of 
$4.15 shall be paid on the completion of each 
additional four hours' overtime worked. 

5. Clause 18.—Time and Wages Record: Delete this 
clause and insert in lieu thereof— 

18.—Access to Records. 
(1) Each employer shall keep a time and wages record 

showing the name and address of each officer, the 
nature of their work and classification pursuant to 
Clause 21—Wages of this award, the hours 
worked each day and the wages and allowances 
paid each week. Any system of automatic record- 
ing by means of machines shall be deemed to 

comply with this provision to the extent of the 
information recorded. 

(2) Each employer shall keep a written record 
showing the name of each officer required by the 
employer to carry a firearm and the dates of 
firearms training undertaken by each such officer 
according to the requirements of subclause (3) of 
clause 20.—Special Rates and Provisions of this 
award. 

(3) The records referred to in subclauses (1) and (2) 
hereof shall be. open for inspection by a duly 
accredited official of the Union during the usual 
office hours, at the employer's office or other 
convenient place, and the official shall be allowed 
to take extracts therefrom. The employer's work 
shall be deemed to be a convenient place for the 
purpose of this subclause and if for any reason the 
record be not available at the works when the 
official calls to inspect it, it shall be made 
available for inspection within 24 hours either at 
the employer's office or at the works. 

6. Clause 20.—Special Rates and Provisions: Delete 
subclauses (5) and (7) of this clause and insert in lieu 
thereof— 

(5) Where an officer is required to carry a torch, a 
suitable torch shall be provided and maintained in 
working order by the employer or an allowance of 
$2.35 per week (or 46 cents per day) shall be paid 
where a torch is required. 

(7) Where the employer requires an employee to wear 
a uniform, the following provisions shall apply— 

(a) The uniform issue shall be provided by the 
employer and shall be replaced on a fair wear 
and tear basis. 

(b) For full-time or part-time employees the 
uniform issue shall be as follows:— 

3 shirts 
2 pairs trousers or slacks or skirts 
1 tie or scarf 
1 jacket or jumper 

(c) For casual employees the uniform issue shall 
be as follows:— 

2 shirts 
1 pair of trousers or slacks or skirt 
1 tie or scarf 
1 jacket or jumper 

(d) The employee shall be responsible for the 
laundering of and the cost of laundering any 
uniform supplied. 

7. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof— 

(1) The minimum total rate of wages payable under 
this award shall be as follows:— 

$ Per Week 
Security Officer 345.00 
Security Officer (Mobile) 360.20 

A Probationary Security Officer shall be paid 96% 
of the weekly wage rate prescribed for a Security 
Officer or Security Officer (Mobile), whichever is 
applicable and, if the Officer is a casual, the casual 
loading referred to in subclause (2) of this clause. 

(2) A casual officer shall be paid 20% of the ordinary 
rate in addition to the ordinary rate for the calling 
in which he/she is employed, with a minimum 
engagement of three hours to be worked in a 
continuous shift. 

(3) Senior Officers:— 
Any officer placed in charge of other officers 

shall be paid in addition to the appropriate wage 
prescribed, the following:— 

$ Per Week 
(a) if placed in charged of not less 

than 3 and not more than 10 
other officers 16.60 
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$ Per Week 
(b) if placed in charge of not less 

than 10 and not more than 20 
other officers 25.50 

(c) if placed in charge of more than 
20 other officers 32.70 

(4) Additional Allowances:— 
Officers who fulfill certain requirements as 

directed and use various qualifications in the 
performance of their duties shall be paid, in 
addition to the appropriate wage prescribed, the 
following:— 
(a) Security Officers and above who are required 

to possess a recognised first aid certificate as 
a condition of employment, $6.56 per week 
extra. 

(b) Security Officers required drive emergency 
vehicles, $2.77 per day for each day that a 
vehicle is driven in an emergency situation. 

(c) Security Officers who are required to attend 
and reset alarm panels, $4.10 per week or 82 
cents per day in the case of employees who 
work part-time or casual. 

(d) Security Officers who are required to carry 
firearms in the performance of their duties, 
$10.25 per week, of $2.05 per day for each 
day a firearm is carried. 

(e) Security Officers required to hold a licence 
in accordance with the provisions of the 
Security Agents' Act shall have, in the 
second and subsequent years of employment 
50% of the cost of the licence reimbursed by 
the employer. 

8. Add after Clause 30.—Probationary Security Officers, 
the following new clauses— 

31.—Dispute Settlement Procedures. 
(1) Issues in dispute shall be resolved between the 

employee(s) and the employer in accordance with 
the following procedure:— 

Step 1—Should a dispute arise, the employee 
first refers the grievance to the 
supervisor. 

Step 2—If it is not resolved satisfactorily at 
that stage, the employee may then 
refer the grievance to the job stew- 
ard. 

Step 3—The job steward discusses the matter 
with the supervisor. 

Step 4—Where a matter is not referred to a 
job steward-supervisor discussion 
stage, the employee or the job 
steward raises the matter with the 
area manager. 

Step 5—The area manager investigates and 
gives an answer within 48 hours, 
unless the parties agree a longer 
period is justified and necessary. 

Step 6—If the matter is still not settled, the 
job steward refers it to the appropri- 
ate full-time official of the union. 

Step 7—At this point, the union negotiates 
with the State Manager of the 
company. 

If requested, the union and appropriate employer 
representative shall assist the employees to re- 
solve the dispute. 

(2) Should issues remain unresolved, the appropriate 
union official and employer representative shall 
then assist the employees to resolve the problem. 

(3) If the matter still cannot be resolved, the matter 
may be referred to the Western Australian 
Industrial Relations Commission. 

(4) Other than in the case of genuine occupational 
health and safety reasons, work shall continue 

while the procedures directed by this clause are 
followed. 

32.—Training Programme and Leave. 
(1) An employer shall, either through consultation in 

accordance with Clause 34.—Structural Effi- 
ciency and Award Modernisation hereof, or 
through the establishment of a training committee, 
develop a training programme consistent with— 
(a) the current and future skill needs of the 

enterprise; 
(b) the size, structure and nature of the opera- 

tions of the enterprise; 
(c) the need to develop vocational skills relevant 

to the enterprise and the security industry 
through courses conducted by accredited 
educational institutions and providers. 

(2) Should it be agreed that a training committee be 
established, such committee shall be constituted 
by equal numbers of employer and employee 
representatives and have a charter which clearly 
states its role and responsibilities. The charter may 
include, for example— 

(a) formulation of a training programme and 
availability of training courses and career 
opportunities to employees; 

(b) dissemination of information on the training 
programme and availability of training 
courses and career opportunities to employ- 
ees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and 
employees regarding the ongoing effective- 
ness of the training. 

(3) An employee who is approved to attend, and so 
attends, additional training established by a 
programme developed pursuant to this clause, 
shall— 

(a) not lose wages for a period of absence from 
duty to attend such training when it is 
undertaken during the employee's normal 
rostered hours of duty; 

(b) be paid the appropriate ordinary time rates 
for any period of attendance at such training 
which occurs outside of, or in excess of, the 
employee's normal rostered hours of duty. 

33.—Superannuation Record. 
(1) The employer shall keep a record of time worked 

for the purposes of establishing the employee's 
entitlement to Occupational Superannuation, in 
accordance with the Miscellaneous Workers' 
(Security Industry) Superannuation Award, 1987, 
and records of payment made to the fund for the 
employee. 

(2) (a) The superannuation record referred to in 
subclause (1) of this clause shall be open for 
inspection by a duly accredited official of the 
Union during the usual office hours at the 
employer's registered office or principal 
place of business, and the official shall be 
allowed to take extracts from the record. 

(b) If for any reason the superannuation record 
is not available at the registered office or 
principal place of business when the official 
calls to inspect it it shall be made available 
for inspection within 24 hours either at the 
employer's registered office or principal 
place of business. 

(c) The inspection of the records is to be 
conducted in such a manner that it does not 
interfere unduly with the conduct of the 
employer's business. 
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34. — Structural Efficiency and Award Modernisation. 
(1) The parties to this award are to co-operate 

positively to increase the efficiency and produc- 
tivity of the security industry and to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each workplace or enterprise the employer, 
employees and the Union shall establish a 
consultative mechanism and procedures appropri- 
ate to the size, structure and needs of the 
workplace or enterprise. Measures raised by the 
parties for consideration consistent with the 
objectives of subclause (1) hereof shall be 
processed through that consultative mechanism 
and procedures. 

(3) Considerations consistent with subclause (1) 
hereof shall include measures related to implem- 
entation of a new classification structure, the 
facilitative provisions contained in this award and 
matters concerning training. 

(4) Without limiting the rights of either the employer 
or the Union to arbitration, any other measures 
designed to increase flexibility at a workplace/ 
enterprise sought by any party shall be notified to 
the Commission and by agreement of the parties 
involved shall be implemented subject to the 
following requirements — 
(a) The majority of employees affected by any 

change at the workplace must genuinely 
agree to such change. 

(b) Employees shall not lose income applicable 
to their ordinary hours of work as a result of 
the change. 

(c) The Union must be a party to the agreement. 
(d) The Union shall not unreasonably oppose 

any agreement. 
(e) Any agreement shall be subject to approval 

by the Western Australian Industrial Rela- 
tions Commission and, if approved, shall 
operate as a schedule to this award and take 
precedence over other provisions of this 
award to the extent of any inconsistency. 

SLOW LEARNING CHILDREN'S GROUP 
(SALARIED OFFICERS) AWARD 1981 

No. 13 of 1977. 
now titled ACTIV FOUNDATION (SALARIED OFFI- 

CERS) AWARD 
No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1099 of 1985. 
Between: 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

Applicant 
and 

Slow Learning Children's Group of W.A. (Inc) 
Respondent 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Miss M.H. Kuhne on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 461 
of 1983, dated 2nd March 1984, have been complied with, 
and by consent, hereby orders — 

That the Slow Learning Children's Group (Salaried 
Officers) Award 1981, No. 13 of 1977 be amended in 

accordance with the following schedule with effect on 
and from the 15th November, 1985. 

Dated at Perth this 4th day of March, 1986. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

Schedule. 
1. Schedule A: Part A. — Salaries — Clerical and Adminis- 

trative Division: Delete subclause (2)(b) of Clause 1.— 
Clerical Assistants — Salary Range of this Schedule and 
insert in lieu thereof— 

(b) A Ifelephonist classified on Table A1A who 
passes a Telephonist's efficiency examination as 
approved by the Public Service Board shall be 
paid an allowance of $212 per annum. 

2. Schedule A: Part A. — Salaries — Clerical and Adminis- 
trative Division: Delete subparagraphs (a), (b), (c), (d), (e), 
(f), (g) and (h) of subclause (1) of Clause 7. — Efficiency 
Allowances — Tables A3 and A4 of this Schedule and insert 
in lieu thereof— 

(a) $263 per annum provided that in the case of a 
Typist or Clerk Typist, the employee passes an 
efficiency examination approved by the Public 
Service Board in typing at fifty words per minute. 

(b) $365 per annum provided that in the case of a 
Typist or Clerk Typist, the employee passes an 
efficiency examination approved by the Public 
Service Board in typing at sixty words per minute. 

(c) $365 per annum provided that in the case of a 
Typist or Clerk Typist, the employee passes an 
efficiency examination approved by the Public 
Service Board in shorthand writing at a speed of 
one hundred words per minute. 

(d) $629 per annum provided that in the case of a 
Typist or Clerk Typist, the employee passes an 
efficiency examination approved by the Public 
Service Board in typing at fifty words per minute 
and in shorthand writing at a speed of one hundred 
words per minute. 

(e) $734 per annum provided that in the case of a 
Typist or Clerk Typist, the employee passes an 
efficiency examination approved by the Public 
Service Board in shorthand writing at a speed of 
one hundred words per minute and typing at sixty 
words per minute. 

(f) $734 per annum provided that in the case of a 
Machinist, the employee passes an examination 
approved by the Public Service Board in typewrit- 
ing at a speed of thirty five words per minute and 
in the operation of an accounting and listing 
machine. 

(g) $734 per annum provided that in the case of Data 
Processing Operators, the employee passes an 
examination approved by the Public Service 
Board. 

(h) $365 or $506 per annum as determined by the 
Public Service Board, in the case of other 
categories which do not fit into the above 
classifications and subject to the employee pass- 
ing an examination approved by the Public 
Service Board. 

3. Clause 31. —Shift Work: Delete subclause (1) (a) of 
this clause and insert in lieu thereof— 

(a) The loading on the ordinary rates of pay for an 
afternoon or night shift of seven and one half 
hours, worked in ordinary hours, shall be the same 
rate as prescribed from time to time in Clause 
5. —Shift Work Allowance, subclause (a) of the 
Public Service Shift Work Agreement, 1978, No. 
24 of 1978. 
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TELFER GOLD MINE (PRODUCTION AND 
MAINTENANCE EMPLOYEES') AWARD 1987 

No. A 9 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers & Others 

and 
Newcrest Mining Ltd. 

No. 656 of 1992. 
COMMISSIONER J.F. GREGOR. 

6 August 1992. 
Order. 

HAVING heard Mr S. Booth on behalf of the Applicants and 
Mr B. Williams on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees) Award 1987 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after— 
(1) the 8th day of May 1992 in respect to paragraph 

(c) of subclause (1) of Clause 6.—Wages and 
subclause (3) of Clause 28.—Definitions of this 
Award. 

(2) the 2nd day of July 1992 in respect to paragraph 
(e) of subclause (1) of Clause 6.—Wages and 
subclause (5) of Clause 28.—Definitions of this 
Award. 

(3) the 24th day of March 1992 in respect to 
paragraph (f) of subclause (1) of Clause 6.— 
Wages and subclause (17) of Clause 28.— 
Definitions of this Award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete paragraphs (c), (e) and (f) 

of subclause (1) of this clause and insert in lieu thereof the 
following: 

(c) Laboratory Employees 
(i) Level 1 350.00 

(ii) Level 2 370.00 
(iii) Level 3 380.00 
(iv) Level 4 385.00 

(e) Warehouse Employees 
(i) Level 1 350.00 

(ii) Level 2 370.00 
(iii) Level 3 380.00 

(f) Town Employee and Miscellaneous 
(i) Level 1—Town Employee 350.00 

(ii) Level 2 370.00 
(iii) Level 3 380.00 
(iv) Trades Assistant 350.00 
(v) Serviceperson 370.00 

2. Clause 28.—Definitions: 
A. Delete subclauses (3) and (5) of this clause and insert 

in lieu thereof the following: 
(3) Laboratory Employees 

Requirements for the respective Levels 1 to 4 
are as outlined in the documentation presented to 
the Commission on the 2nd of July 1992 and as 
recorded in the Commission's Application File 
No. 656 of 1992. 
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(5) Warehouse Employees 
Requirements for the respective Levels 1 to 3 

are as outlined in the documentation presented to 
the Commission on the 2nd of July 1992 and as 
recorded in the Commission's Application File 
No. 656 of 1992. 

B. Immediately following subclause (16) of this clause 
add the following new subclause: 

(17) Town Employees 
Requirements for the respective levels 1 to 3 are 

as outlined in the documentation presented to the 
Commission on the 2nd of July 1992 and as 
recorded in the Commission's Application File 
No. 656 of 1992. 

TRANSPORT WORKERS' (NORTH WEST 
PASSENGER VEHICLES) AWARD, 1988 

No. A 19 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Fortesque Bus Service Pty Ltd and Others. 

No. 137(A) of 1992. 
COMMISSIONER R.N. GEORGE. 

4 August 1992. 
Order. 

HAVING heard Mr M. Cuomo (of Counsel) on behalf of the 
Applicant, and Mr J. Uphill on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Transport Workers' (North West Passenger 
Vehicles) Award, 1988 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 10th day of June, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement. 
A. Delete the number and title 2A. State Wage Princi- 

ples—September 1989. 
B. Re-number 2B. Commitment as 2A. Commitment. 
2. Clause 2A.—State Wage Principles—September 1989. 

Delete this clause. 
3. Clause 2B.—Commitment Re-number this clause as 

2A.—Commitment 
4. Clause 6.—Wages. Delete this clause and insert the 

following in lieu thereof: 

6.—Wages. 
The total minimum weekly wage payable to an 

employee is made up of the base weekly wage shown 
in this clause and the supplementary payment shown 
at Clause 6A of this award. Both components of the 
total minimum weekly wage are payable for all 
puiposes of the award. 
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72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(1) Bus Driver (including Service, Tour, Charter and 
School Bus Drivers) driving a passenger vehicle 
having seating capacity for— 

Base Weekly 
Wage 

$ 
(a) Under 25 adult persons   323.90 
(b) 25 adult persons or more .. 334.80 

(2) A leading hand shall be paid a rate exceeding the 
highest rate of the workers he/she supervises by 
an amount of $17.90 per week. 

5. Clause 6A. — Supplementary Payment. Delete this 
clause and insert the following in lieu thereof: 

6A. — Supplementary Payment. 
In addition to the base weekly wage shown at Clause 

6 of this award, an employee shall be paid, for all 
purposes of the award, the weekly supplementary 
payment shown in this clause. 

Bus Driver (including Service, Tour, Charter and 
School Bus Drivers) driving a passenger vehicle having 
seating capacity for — 

Supplemen- 
tary Payment 

$ 
(a) Under 25 adult persons   46.30 
(b) 25 adult persons or more  47.90 

6. Clause 21. —Service Grants: Delete the money 
amounts of $6.40, $12.80, $19.10, $25.40 and $31.80 
appearing in this clause and insert in lieu the money amounts 
of $6.60, $13.10, $19.60, $26.00 and $32.60 respectively. 

TRANSPORT WORKERS' (PASSENGER 
VEHICLES) AWARD 

No. R 47 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
D.B. and L.B. Adams and Others. 

No. 138 of 1992. 
COMMISSIONER R.N. GEORGE. 

4 August 1992. 
Order. 

HAVING heard Mr M. Cuomo (of Counsel) on behalf of the 
Applicant and Mr J. Uphill on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Transport Workers' (Passenger Vehicles) 
Award No. R 47 of 1978 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 10th day of June, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement. 
A. Delete the number and title 2A. State Wage Princi- 

ples—September 1989. 
B. Re-number 2B. Commitment as 2A. Commitment. 
2. Clause 2A. —State Wage Principles—September 1989. 

Delete this clause. 
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3. Clause 2B. —Commitment. Re-number this clause as 
2A. — Commitment. 

4. Clause 10. —Wages. Delete this clause and insert the 
following in lieu thereof: 

10. —Wages. 
The total minimum weekly wage payable to an 

employee is made up of the base weekly wage shown 
in this clause and the supplementary payment shown 
at clause 10A of this award. Both components of the 
total minimum weekly wage are payable for all 
purposes of the award. 

(1) Bus Driver (including Service, Tour, Charter and 
School Bus Drivers) driving a passenger vehicle having 
seating capacity for— 

Base Weekly 
Wage 

$ 
(a) Under 25 adult persons   329.75 
(b) 25 adult persons or more   340.50 

(2) A leading hand shall be paid a rate exceeding the 
highest rate of the workers he/she supervises by an 
amount of $17.95 per week. 

5. Clause 1 OA. — Supplementary Payment. Delete this 
clause and insert the following in lieu thereof: 

10A. — Supplementary Payment. 
In addition to the base weekly wage shown at Clause 

10 of this award, an employee shall be paid, for all 
purposes of the award, the weekly supplementary 
payment shown in this clause. 

Bus Driver (including Service, Tour, Charter and 
School Bus drivers) driving a passenger vehicle having 
seating capacity for — 

Supplemen- 
tary Payment 

$ 
(a) Under 25 adult persons  47.05 
(b) 25 adult persons or more   48.70 

AWARDS/AG PiEEWiENTS— 
Application for variation of— 

No variation resulting— 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987 

No. A6 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch 

and 
Anglican Homes (Inc.) and Others. 

No. 567 of 1988. 
COMMISSIONER J.A. NEGUS. 

29 July 1992. 
Order. 

HAVING been advised by the Applicant in writing that they 
no longer wish to continue with their application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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MENTAL HEALTH NURSES' CONSOLIDATED 
AWARD 1981 

No. 13 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

West Australian Psychiatric Nurses' 
Association (Union of Workers) 

and 

Honourable Minister for Health. 

No. 327 of 1988. 

COMMISSIONER J.A. NEGUS. 

14 July 1992. 
Order. 

HAVING been advised by the Applicant in writing that they 
no longer wish to continue with this application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

NOTICES— 

Cancellation of Awards/ 
Agreements/Respondents— 

Under Section 47 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979 intends, by 
Order, to strike out the following parties to the Cereal 
Processing, Extracting and Manufacturing Award No. 26 of 
1970, namely — 

Refinoil Pty Ltd 
Hammond Road, Jandakot 6164 

Clifford Love & Co. Ltd 
88 Belmont Avenue, Welshpool 6106 

on the grounds that the respondents named above are no 
longer carrying out business in the industry to which the 
award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 4th day of August, 1992. 

J. G. CARRIGG, 
Registrar. 

NOTICES— 
Awards/Agreement Matters— 

Application No. 964 of 1992. 
APPLICATION FOR VARIATION OF AN AWARD 

ENTITLED "FOOD INDUSTRY (FOOD 
MANUFACTURING OR PROCESSING) AWARD 

No. A20 of 1990" 
NOTICE is given that an application has been made to the 
Commission by The Food Preservers' Union of Western 
Australia, Union of Workers under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder: — 

1. Clause L — Title: Delete this clause and insert in lieu 
the following: — 

1.-Title. 
This award shall be known as the Food Industry 

(Food Manufacturing or Processing) Award and shall 
replace the following awards with effect on and from 
the 1st day of March 1991: 
— Biscuit and Cake Manufacturing Award, 1971. 
— The Frozen Foods Award, 1977. 
— Fruit & Vegetable Processing & Packing Award, 

1978 
— Grocer & Match Manufacturing Award No. 11 of 

1971 
— Ice Cream & Frozen Confectionery Manufacturing 

Award, 1982. 
and replace as of  1992 the Confection- 
ery Manufacturing Award 1968. 

2. Clause 3. — Scope: Add to this clause the following new 
subclause: — 

(8) In the manufacture, packing and handling or 
dealing of confectionery in any process of 
manufacture from raw materials such as sugar, 
glucose, gelatine, cocoa beans, gum or licorice, 
chocolate, or similar material to the finished 
article, and includes the running by hand with any 
kind of funnel or bag, jubes, jellies, cream 
fondant, snowballs, or other articles which are run 
into stamped or moulded starch trays or other 
moulded receptacles and/or making lozenges 
and/or making up and striping high boiled cooked 
sugar with or without hard and soft centres, and/or 
operating or controlling a chocolate dipping or 
covering machine. 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

4 August 1992. 

Application No. 992 of 1992 

APPLICATION FOR VARIATION OF AN AWARD 
ENTITLED 

"WOOL SCOURING AND FELLMONGERY 
INDUSTRY AWARD NO. 32 OF 1959" 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1829 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder:— 

Clause 3.—Area: Delete this clause and insert in lieu 
thereof the following:— 

3.—Area. 
This award shall have effect over the whole of the 

State of Western Australia. 
A copy of the proposed variation may be inspected at my 

office at 815 Hay Street, Perth. 
J.G. CARRIGG. 

Registrar. 
11 August 1992. 

v.v-- -jiavioe LETWE- 

I'-iarf'u ■-» a iference— 

LONG SERVICE LEAVE ACT 
SPECIAL BOARD OF REFERENCE 

Irene Stolk 

Mecaid (Australia) Pty Ltd. 

File No. 11 of 1992. 
MR G. I. CARRIGG (CHAIRMAN). 
MR W. S. LATTER (EMPLOYEE'S 

REPRESENTATIVE). 
MR D. M. JONES (EMPLOYER'S REPRESENTATIVE). 

Perth 6th day of July 1992. 
Decision. 

THIS Board of Reference is convened pursuant to the Lang 
Service Leave Act 1958 at the request of Mrs Irene Stolk 
in a letter to the Registrar dated the 14th April 1992. 

The facts of this matter are that Mrs Stolk was originally 
employed by Mecaid Pty Ltd on the 25th February 1980. 

The original contract is contained in Exhibit 2 which is 
the "standard contract agreement for the supply of 
professional technical services". Mrs Stolk's classification 
as specified in that document is "typist/accounts clerk". 

On 7th April 1980 in a letter on that date Mrs Stolk 
received confirmation from Mecaid Pty Ltd from D J 
Medcroft, Director, of her appointment on a "casual staff 
basis as typist/accounts clerk. That letter is at Exhibit 3. 

On 5th July 1982 Mrs Stolk was advised by Mr Medcroft 
by letter of an adjustment in her hourly rate. That letter is 
at Exhibit 4. 

Exhibit 5 is a copy of the pay book entries of Mrs Stolk 
covering the entire period of her employment with Mecaid 
and contains consecutive entries including the period of 
absence between the 16th March 1984 and the 1st June 1984. 

Exhibit 6 is Mrs Stolk's 1983/84 Tax Return including her 
Group Certificate showing her period of employment as 1 
July 1983 to 30 June 1984 for that tax year. 

Mrs Stolk was subsequently appointed Office Manager 
and continued uninterrupted service to the 9th August 1991. 

In evidence Mrs Stolk said that in 1984 she was on an 
approved absence which she had arranged with Mr Medcroft 
a Director of the company. 

At the time Mrs Stolk's son was seriously ill and was 
transferred to Sydney for major heart surgery. It was 
necessary for Mrs Stolk to travel with her son. Mrs Stolk's 

son subsequently died and she returned to her duties at 
Mecaid Pty Ltd. 

During that absence the company engaged a bookkeeper, 
Mrs Margaret Grimm, whose employment terminated on 
Mrs Stolk's return. The bookkeeper in her evidence did 
indicate however, that she resigned from the job having 
obtained employment elsewhere. At Exhibit 7 is her 
Statutory Declaration to this effect. 

In her evidence Mrs Grimm said that her understanding 
was that the company was sympathetic to Mrs Stolk's 
circumstances and that if she came back she (Mrs Grimm) 
would be transferred to other duties. 

Mr D J Medcroft a Director of Mecaid said that Mrs 
Stolk's services were terminated by herself in March 1984 
and she was re-engaged on the 28th May 1984 in her 
previous position. 

Having regard for Mrs Stolk's status at the time of her 
termination as Manageress, her claim is made pursuant to 
the Long Service Leave Act 1958. 

It is the determination of this Board of reference having 
regard for the records presented as evidence and the 
evidence provided by Mrs Stolk and Mr Medcroft, that on 
balance, the period between 16 March 1984 and 28th May 
1984 when Mrs Stolk's personal circumstances necessated 
her travelling to Sydney with her seriously ill son, is a period 
which the Board regards as an absence from employment 
authorised by the employer as provided for in Section 6 of 
the Long Service Leave Act 1958. 

It is the determination of this Board of Reference that the 
initial period of Mrs Stolk's employment from the 25th 
February 1980 to the 7th April 1980 is that of an 
"employee" under the Industrial Relations Act 1979 and 
under the Long Service Leave Act 1958. 

Therefore, the determination of this Board is that the 
absence from duty between the 16th March 1984 and the 
28th May 1984 therefore does not constitute a break in Mrs 
Stolk's continuous service. However, that absence is subject 
to Section 6 (3) of the Long Service Leave Act 1958 in that 
it does not count as part of the period of Mrs Stolk's 
employment for the calculation of long service leave 
entitlement. 

It is the determination of this Board of Reference that Mrs 
Stolk has a pro rata entitlement to payment for long service 
in accordance with Section 8 (3) of the Long Service Act 
for her continuous service between 25 February 1980 and 
9th August 1991 with Mecaid (Australia Pty Ltd). In 
calculating the amount of leave relative to that service the 
interruption to employment in 1984 shall not be counted as 
part of that period as provided for in Section 6 (3) of the 
Long Service Leave Act 1958. 

It is further the determination of this Board of Reference 
that the calculation of payment in lieu of Mrs Stolk's long 
service leave is to be made at her ordinary pay obtaining at 
the time of her termination on the 9th August 1991, as 
provided for in Sections 4 and 8 (1) of the Long Service 
Leave Act 1958. 

J. CARRIGG, 
Chairman. 

Filed in the Office of the Registrar on 6th July 1992. 

J. CARRIGG. 
Registrar. 
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£'*r;733N 23— 
Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Metal & Engineering Workers Union and Others 
and 

Amotts Mills & Ware. 
No. 264 of 1992. 

SENIOR COMMISSIONER G.G. HALL!WELL. 
9 April 1992. 

Preliminary Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to Section 23 of the Act for an Order dealing with an 
industrial matter viz a redundancy "package" for employees 
of the respondent which was reached by agreement between 
the parties. Notwithstanding that all the contents of the 
redundancy package were reached by agreement between 
the parties, the respondent opposes the issue of an Order 
reflecting its terms by the Commission. 

Briefly stated, the applicants seek the Order so that if the 
agreement was not observed they would have the ability to 
take action for its enforcement pursuant to the Act. The 
respondent opposes this course apparently on the basis that 
the respondent is a reputable company which will observe 
the agreement and secondly they have a concern for flow on 
elsewhere if an Order were to issue. 

By way of a preliminary matter a letter was sent by the 
respondent to the Chief Industrial Commissioner in the 
following terms: 

"I refer to the abovementioned matter which is 
scheduled to be heard by Senior Commissioner G.G. 
Halliwell on 26 March 1992 and take the rather unusual 
step of expressing my objection to the Senior Commis- 
sioner dealing with the matter on the following basis. 

The same issue (ie whether the redundancy agree- 
ment can and should be ratified by the Commission) 
was the subject of a Section 44 conference (C124 of 
1992) on 28 February 1992 before the Senior Commis- 
sioner. 

At that conference he clearly indicated that he could 
not understand why the employer was objecting to the 
ratification of the redundancy agreement. 

An impartial observer could only have concluded 
that the Senior Commissioner had made up his mind 
about the issue. 

Also at that conference the Unions were advised that 
the Commission was not empowered under Section 
44(8) to make an Order reflecting the agreement 
reached prior to the Conference (See 63 WAIG 6). 

Because of the apparent difficulty with Section 44, 
the Senior Commissioner then suggested that perhaps 
Section 23 might be able to be used. 

Subsequently the Unions filed a new application 264 
of 1992 for an Order under Section 23. 

In my view the Senior Commissioner has not only 
expressed a view about the matter but has also been 
instrumental in directing the claim. 

Therefore, in all the circumstances it is grossly 
inappropriate, in my opinion for the Senior Commis- 
sioner to be determining this matter and accordingly I 
request that it be reallocated. 

I would welcome the opportunity to discuss this 
matter with you. 

Yours faithfully, 
J.N. Uphill, 

Manager. 
Industrial Relations (Manufacturing)" 

(Exhibit 2) 

The Chief Industrial Commissioner replied in the follow- 
ing manner: 

"I acknowledge receipt of your fax and original 
correspondence dated 23rd March concerning applica- 
tion No. 264 of 1992. 

A copy of your letter has been referred to the Senior 
Commissioner. 

As I apprehend it you are raising the issue of whether 
or not Senior Commissioner Halliwell can bring or be 
seen to bring an impartial and unprejudiced mind to the 
determination of the application set down for hearing 
on Thursday 26th March, 1992. 

I consider that the appropriate course is for that issue 
to be raised as a preliminary matter. The matter will 
remain allocated to the Senior Commissioner. 

A copy of all correspondence has been forwarded to 
the other parties to proceedings. 

Yours sincerely, 
W.S. COLEMAN, 

Chief Commissioner." 
(Exhibit 1) 

The matter came on for hearing of the preliminary issue 
raised in Exhibit 2 (supra) on 26th March 1992. Mr Uphill 
stated the respondent's position as follows: 

"UPHILL, MR: Senior Commissioner, the prelimi- 
nary matter I want to raise at this stage goes to the 
question of perceived bias which is the subject of 
exhibits 1 and 2. In essence the senior or the chief 
commissioner, rather, has captured the essence of our 
preliminary point in the major paragraph of his letter 
where he indicates that the question of whether or not 
the Senior Commissioner can bring an impartial and 
unprejudiced mind to the determination of the matter 
is something that we wish to pursue. The second aspect 
to that paragraph as identified by the Chief Commis- 
sioner is whether or not the Senior Commissioner can 
be seen to be bringing an impartial unprejudiced mind 
to the determination of the application. It's that second 
issue that we wish to pursue in these proceedings, the 
perception by parties and whether or not that perception 
might indeed lead to a conclusion that there is some 
bias involved with the determination of this matter." 

(Transcript pages 3 & 4) 
The applicants' position was summed up by Mr Dhue in 

these terms: 
"DHUE, MR: Sir, just one brief submission that we 

would like to make with regard to the preliminary point 
that has been raised. Any comments that we see that 
were made by yourself during that conference that was 
held as a result of application C124, were merely 
stating what the act says and how it directs the 
commission to operate. We find it difficult for the — for 
it to be suggested that the comments made by yourself, 
which we say purely reflect the contents of the act, 
could in any way be seen to be biased and prejudicial 
to the respondent's case. 

We see the comments that were made by yourself to 
be encompassed in the broad —in broad —in a broad 
sense of section 27 of the act which seeks to 
expeditiously settle matters. Sir, in closing we would 
just like to say that the —what we saw as reflection of 
the act which directs the commission on how to 
operate, can no way be seen as being biased or 
prejudicing the case, whether it be that of the applicant 
or the respondent." 

(Transcript page 30) 
The actual complaint was stated by Mr Uphill as being: 

"We assume and we say categorically that we 
believe that you went into the conference which took 
place on 28 February with an open mind. What we do 
way, however, senior commissioner, is that our request 
for the matter to be reallocated is purely based upon 
events at that conference on 28 February 1992. The 
comments at that conference indicate clearly to us that 
you went away from that conference having made up, 



72 W.A.I.G.  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1831 

in our submission, your mind about the issues that were 
canvassed at that conference. That is in essence what 
we complain of in these proceedings. 

Those matters are outlined in brief detail in my letter 
to the Chief Commissioner of 23 March 1992 and the 
first complaint we have is that in a conference on 28 
February 1992 which dealt with, in essence, the same 
matter that we are dealing with here today and that is 
whether or not the redundancy agreement should or 
should not be ratified, there was substantial discussion 
at that conference on 28 February and as a result of the 
discussion that ensued we believe that you clearly 
indicated that you could not understand why the 
employer was objecting to the ratification of the 
redundancy agreement. 

We suggest that an impartial observer could only 
have concluded that you had made up your mind about 
the issue given that comment. The second complaint 
we raise was discussion about the difficulties of using 
section 44 to give effect to an agreement which arose 
prior to the application for a section 44 conference. 

The suggestion that section 23 might be able to be 
used was, in our submission, a suggestion which came 
from you. Senior Commissioner. It is in our view an 
indication that you had formed a view about the matter 
and, indeed, gave assistance in bringing the matter in 
a jurisdictionally competent way before this commis- 
sion. In essence. Senior Commissioner, they are the 
two matters we complain of and which in our 
perception lead to an appearance of bias." 

(Transcript pages 6, 7 & 8) 
(Emphasis Added) 

I turn firstly to the legal authorities and principles to be 
applied in reaching a decision on an allegation of perceived 
bias as set out by a Full Bench of this Commission in 
Stammers Supermarket and Others v. SDAE (71 WAIG 
2031 @ 2039). 

"Principles 
We emphasise that what was alleged here was ostensible 

bias. It was not an allegation of actual bias, that is very 
different. Actual bias would be exemplified, inter alia, by 
situations where members of a tribunal agreed beforehand, 
alone or with a party, as to the result which might be 
achieved, or where a member of a tribunal might have a 
pecuniary interest in the result Those are just two examples, 
which we hope illustrate what actual bias, as distinct from 
ostensible bias, is. 

The law relating to bias in a tribunal such as this, 
extracted from the authorities, can best be set out as 
follow:— 

(1) (a) A judge should not sit to hear a case if, in all 
the circumstances, the parties or the public 
might entertain a reasonable apprehension 
that he/she might not bring an impartial and 
unprejudiced mind to the resolution of the 
question (see R v. Watson; Ex pane Arm- 
strong {op cit) at 258-263 cited in Livesey v. 
The New South Wales Bar Association {op 
cit) at 293-4). 

(b) This must be firmly established (see Re JRL; 
Ex pane CJL {op cit) at 352 per Mason C J 
citing Angliss' case {op cit) and Re Lusink; 
Ex pane Shaw (1980) 55 ALJR 12 at 14 and 
32 ALR 47 at 50-51. 

(c) The test was confirmed in Grassby v. The 
Queen {op cit) at 26 and in addition, the court 
there cited with approval what Gibbs C J said 
in R v. Simpson; Ex pane Morrison (1984) 
154 CLR 101 at 104. "The mere expression 
of the apprehension of bias does not establish 
that it is reasonably held; that is a matter 
which must be determined objectively." (Our 
emphasis). 

(d) Further, although it is important that justice 
must be seen to be done, it is equally 
important that judicial officers discharge 
their duty to sit and do not, by acceding too 
readily to suggestions of appearance of bias, 
encourage parties to believe that by seeking 
the disqualification of a judge, they will have 
their case tried by someone thought to be 
more likely to decide the case in their favour 
(see Re JRL; Ex pane CJL {op cit) per Mason 
C J at 352). 

That means that there should be no forum 
shopping encouraged. 

(2) The. phrase "suspicion of bias" should be avoided 
because it sometimes conveys unintended nuances 
of meaning (see Livesey v. The New South Wales 
Bar Association {op cit) at 294). 

Indeed, surmise or conjecture (as to bias) is not 
enough (see Watson's Case {op cit) at 264). 

(3) Where there is no allegation of actual bias the 
question whether a judge who is confident of his 
own ability to determine the case before him fairly 
and impartially on the evidence, should refrain 
from sitting because of a suggestion that the views 
which as expressed in his judgment in some 
previous case may result in an appearance of 
pre-judgment, can be a difficult one involving 
matters of "degree and particular circumstances 
may strike different minds in different ways" (per 
Aickin J in R v. Shaw; Ex pane Shaw (1980) 55 
ALJR at 16, Livesey's case {op cit) at 294 and Re 
JRL; Ex pane CJL {op cit) at 359 per Wilson J). 

(4) The public perception of the judiciary is not 
advanced by attributing to the reasonable or 
fair-minded observer a knowledge of the law and 
awareness of the judicial process that ordinary 
experience suggests not to be the case (see per 
Toohey J in Vakauta v. Kelly (1989) 167 CLR 
568). 

The. "reasonable person" was said in Livesey's 
case {op cit) (as quoted in Northern Rivers FM 
Radio v. ABT 25 FCR 266 at 271 per Einfeld J) 
to be ascertained in this way:— 

"It was submitted on behalf of the 
Association that a reasonable observer would 
be aware of the ability of any judge of the 
Court of Appeal to put from his mind 
evidence heard and findings made in a 
previous and to decide the case at bar 
impartially and fairly on the evidence led in 
that particular case. As we have already 
indicated however, we do not consider that 
a case such as the present is to be resolved 
by reference to the ability of the members of 
a particular court or the public confidence in 
the integrity of the judiciary. What is in issue 
in the present case is the appearance and not 
the actuality of bias by reason of prejudg- 
ment. The reasonable observer is to be 
presumed to approach the matter on the basis 
that ordinarily a judge will so act as to ensure 
both the appearance and the substance of 
fairness and impartiality. But the reasonable 
observer is not presumed to reject the 
possibility of prejudgment or bias; nor is the 
reasonable observer presumed to have any 
personal knowledge or the character or 
ability of the members of the relevant court." 

And in Vakauta v. Kelly (1989) 63 ALJR 
610 at 617 Toohey J, when a member of this 
Court, referred to an incisive dictum of Kirby 
P in S & M Motor Repairs Pty Ltd v. Caltex 
Oil (Aust) Pty Ltd (1988) 12 NSW'LR 358 at 
375-376 as to the level of sophistication that 
should be attributed to the reasonable or fair 
minded observer. In relation to whether a 
judge should sit to hear a case involving a 



party for whom the judge had previously 
acted while at the Bar, Kirby P wrote, 
concerning the criteria for establishing the 
attributes and attitudes of this observer.' 

(5) (a) If a judge, at first instance considers that 
there is any real possibility that his/her 
participation in a case might lead to a 
reasonable apprehension of pre-judgment or 
bias he/she should refrain from sitting (see 
Livesey's case {op cit) at 294). 

(b) On the other hand it would be an abdication 
of "judicial" function and an encourage- 
ment of procedural abuse for a judge to adopt 
the approach that he/she should automati- 
cally disqualify him/herself whenever he/she 
was requested by one party so to do on 
grounds of a possible appearance of pre- 
judgment or bias (see Livesey's Case (op cit) 
at 294. (Our emphasis). 

(6) (a) In considering a question of alleged bias, it 
is necessary to consider the nature of the 
jurisdiction exercised and the statutory provi- 
sions governing its exercise. For example, 
the Commission, (because of its nature), 
amongst other things, has a function to 
develop and apply broad lines of action in 
matters of public concern resulting in the 
creation of new rights (see R v. The 
Commonwealth Conciliation and Arbitration 
Commission and Others; Ex parte The 
Angliss Group (op cit)). (Our emphasis). 

(7) (a) It is important to consider the whole of the 
circumstances in the field of the inquiry 

(i) It is not necessarily out of place, and 
indeed, it might be expected that a 
member of the Commission from time 
to time in the course of discharging 
his/her duty should express more or less 
tentative views as to the desirability of 
change in some principle of wage 
fixation. 

(ii) The very nature of the office of a 
member of the Commission requires 
that he/she should his/her mind con- 
stantly to general questions of arbitral 
policy and consider the lines along 
which the processes of conciliation and 
arbitration for the prevention or settle- 
ment of industrial disputes ought to 
move. 

(iii) Nonetheless, allowing for considerable 
scope for the formation and expression 
of opinion upon such matters of public 
interest and concern, it should not be 
forgotten that the confidence with which 
the Commission in its decisions ought 
to be regarded and received may be 
undermined, as much as may confi- 
dence in the courts of law, by a 
suspicion of bias reasonably —and not 
fancifully — entertained by responsible 
minds" (See R v. The Commonwealth 
Conciliation and Arbitration Commis- 
sion and Others; Ex parte The Angliss 
Group (op cit) at 553. 

(b) The nature of the jurisdiction exercised and 
the statutory provisions governing its exer- 
cise are amongst those circumstances. 

(c) It is important to bear in mind that the 
Commission does not sit to enforce existing 
rights, amongst other things, it is its function 
to develop and apply broad lines of action in 
matters of public concern resulting in the 
creation of new rights, in the modification of 
existing rights. 

(d) "The requirements of natural justice are not 
infringed by a mere lack of nicety but only 

when it is firmly established that a suspicion 
may reasonably be engendered in the minds 
of those who come before the tribunal or in 
the minds of the public that the tribunal or a 
member or members of it may not bring to 
the resolution of the questions arising before 
the tribunal fair and unprejudiced mind." 
(See Angliss case (op cit)). "Such a mind is 
not necessarily a mind which has not given 
thought to the subject matter or one which 
having thought about it, has not informed any 
views or inclination of mind upon or with 
respect to it." 

(8) Dawson J in Vakauta v. Kelly (op cit) at 617 
said:— 

"...suspicion of bias may well be ineradi- 
cable where the bias is thought to result from 
preconceptions existing independently of the 
case. That is so, but it is not to say that bias 
is inevitably displayed merely because a 
judge holds preconceptions or reveals that he 
does." 

(9) As to the necessity to consider the whole of the 
circumstances, not merely the conduct said to 
afford reasonable grounds for suspecting a lack of 
impartiality, see Re JRL; Ex parte CJL (op cit) at 
372 per Dawson J. There is clearly such a 
necessity. 

(10) (a) "Once it is expected that a judge should not 
automatically stand aside whenever he is 
requested so to do, it is inevitable that the 
appellate court/tribunal be removed from the 
pressure of a possible need for immediate 
decision and enjoying the advantages both of 
hindsight and conceivably, further material 
and information, will on occasion conclude 
that a decision of a judge at first instance that 
he should sit was mistaken and has resulted 
in a situation where one of the parties or a 
fair-minded observer might entertain a rea- 
sonable apprehension of bias or pre-judge- 
ment" (see Livesey's case (op cit) at 294). 

(b) "Such a conclusion does not involve any 
personal criticism of the Court at first 
instance or any assessment of his/her quali- 
ties or of his/her ability to have dealt with the 
case before him/her fairly and without 
pre-judgement or bias" (our emphasis) (see 
Livesey's case at 294-5). 

(11) It is, of course the duty of the members of the 
Commission always to have and to display a 
willingness indeed an anxiety, to give full and fair 
consideration to every relevant argument that may 
be addressed to them for a revision or even an 
abandonment of an announced opinion. The mere 
expression of opinion upon a general question of 
policy and even the fact that a step has been taken 
in furtherance of such a policy, if that be the right 
view of what the Commission did and the 
President said, "give, in our opinion, no reasona- 
ble grounds for a lack of confidence in the 
integrity of future decisions upon or involving the 
question of equal pay." The Angliss case (op cit) 
at 555 (see also Re Keely; Ex parte Ansett 
Transport Industries (Operations) Pty Ltd, Re 
Keely; Ex parte Australian Airlines Ltd, Re Keely, 
Ex parte EKISS [1990] 64 ALJR per Dawson 1 at 
497). 

(12) (a) The question, therefore, is not whether the 
learned trial judge had pre-conceived views 
arising from his previous experience, but 
whether his pre-conceptions were of such a 
kind or were so expressed as to lead a 

unable to approach the resolution of the case 
in a fair and even handed manner without any 
inclinations toward one side or the other (see 
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Vakauta v. Kelly per Brennan, Deane and 
Gaudron J J 87 ALR 633 at 638 and Re JRL; 
Exparte CJL (op cit). It is not inevitable that 
bias is displayed merely because a judge 
holds pre-conceptions or reveals that he or 
she does. A judge "must so have conducted 
himself that a high probability arises of a bias 
inconsistent with the fair performance of his 
duties, with the result that a substantial 
distrust of the result must exist in the minds 
of reasonable persons (see R v. Australian 
Stevedoring Industry Board and Another; Ex 
parte Melbourne Stevedoring Company Pty 
Ltd (op cit) at 116). 

In Vakauta v. Kelly 167 CLR 568 (also) 
Dawson J (although dissenting from the 
decision) expresses a similar view at 576: — 

"Indeed, to recognize a preconception and 
alert the parties to it is likely to assist rather 
than hinder an impartial approach. It is plain 
that, notwithstanding the views which a 
judge may have formed in other cases, he 
may nevertheless be able to assess the 
evidence in the case before him fairly and to 
recognize when and where it does not 
confirm his previous experience." 

(13) A fair minded observer might entertain a reasona- 
ble apprehension of bias by reason of a pre- 
judgement if a judse sits to hear a case at first 
instance after he has in a previous case expresses 
clear views either about a question of fact which 
constitutes a live and significant issue in the 
subsequent case or about the credit of a witness 
whose evidence is of significance on such a 
question of fact (our emphasis) (see Livesey v. 
New South Wales Bar Association (op cit) and 
The Queen v. Watson; Ex parte Armstrong (op cit) 
at 264 and 270-1). 

(14) Although the Commission must determine partic- 
ular disputes or questions and may not prescribe 
a system of industrial legislation it may, in the 
course of settling particular disputes, formulate a 
principle and consistently apply it to cases falling 
within that principle (see R v. Clarkson (op cit) at 
11 and CWAI v. FMWU (op cit) at 3222. 

(15) (a) Just as the Australian Industrial Relations 
Commission does, this Commission stands in 
a special position, not directly comparable 
with that of other administrative or quasi- 
judicial tribunals. For example, when the 
Commission has formulated a principle it 
may apply that principle consistently from 
case to case. However, if an application is 
made to depart from that principle, it should 
hear the application. That does not of course 
mean that it must embark upon a full scale 
hearing on each occasion on which a dispu- 
tant seeks a departure from the principle (our 
emphasis) (see The Queen c. Clarkson per 
Gibbs C J). 

This Commission has also, subject to the 
Act, the regulations and the law, the power 
to decide in what manner it will hear an 
application and how it will determine it (see 
Clarkson's case (op cit) at 10 and R. v. 
Watson; Ex parte Armstrong (op cit) at 
270-1). 

It is not obliged to traverse well-trodden 
ground on each occasion on which a dispu- 
tant seeks a review of principle. (Our 
emphasis). 

(16) The question of bias should be looked at in the 
context in which the issues arose, it not being open 
to a party to rely on a comment made in isolation. 

(17) An additional difficulty in the appellant's path is 
that the relevant duties are not applied as strictly 
against non-judicial bodies which have policy 

functions (see Kaycliff Pty Ltd and Others v. 
Australian Broadcasting Tribunal and Another 90 
ALR 310 at 319). 

We have the word "judge" instead of Commission 
in enunciating some of the above-mentioned principles, 
because most of the authorities use that word. 
However, the principles set out above apply to this 
Commission. 

The test to be applied is, indubitably, on the 
authorities, as we have observed, not subjective, but 
objective. 

It was for the appellants to establish, at first instance, 
that there was ostensible bias." 

(71 WA1G Pages 2036-2038) 
The facts are that towards the end of a conference held 

pursuant to Section 44 of the Act it was quite apparent that 
the respondent was finally of the view that reference of the 
matter for hearing and determination could not be effected 
pursuant to that section because of a Full Bench decision in 
the Cockburn Cement case (63 WAIG 6) to the effect that 
where total agreement was reached before the matter/s was 
filed with the Commission the Act precluded an order 
issuing in those circumstances under Section 44. At this 
point the applicants sought and were granted an adjournment 
of the conference for private discussion and upon resump- 
tion advised that other sections of the Act were then being 
considered for progressing the matter. A discussion ensued 
and the Commission suggested that section 23 of the Act 
was one section which could bear examination. The 
applicants advised they would consider their position and 
withdrew by leave their section 44 conference application. 

As to the other matter, having heard the respondent's then 
advanced sole reason for its opposition to the issue of the 
package viz that it was a reputable company and would 
observe the agreement, the Commission commented that 
having reached total agreement on the contents of the 
redundancy package the Commission as then constituted 
"couldn't understand why the respondent was now object- 
ing to ratification by the Commission. I should state here 
that for the first time during this hearing Mr G.S. Eaves 
evidence (Transcript page 17) revealed that: 

" What part of the conversation do you 
recall?—I am saying that if we had a conversation, and 
I believe we probably did, and we discussed the issue, 
it was my belief at that time that this (redundancy 
agreement) — this could he used as a precedent within 
industry for future reference." 

(Transcript Page 17) 
and later (Transcript page 19) Ms Eaves said 

"So, at this point in time you know of no reason why 
the matter shouldn't be ratified in regards to Arnotts, 
not the greater political agenda or anything else?—I 
can't, as a servant of the company  

Who is representing the company here today?—Yes, 
who is representing the company here today, I again 
would have to answer that by saying I believe there 
probably is a reason. 

But you don't know what that reason is?—At this 
point in time I'm not aware of that." 

(Transcript Page 19) 
As the Full Bench stated in the Stammers case (op cit): 

"The test to be applied is indubitably on the 
authorities as we have observed, not subjective but 
objective." 

(My emphasis) 
In the present case the Commission does not consider that 

viewed objectively: 
(1) the suggestion that section 23 of the Act could be 

considered as one of several possible vehicles for 
progressing the matter before the Commission, 
could give rise to an objective observer perceiving 
bias. 

(2) The comment made by the Commission in the 
circumstances (supra) that "it couldn't under- 
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stand (at that time) the reason/s for opposition 
could not, considered objectively lead to a 
reasonable perception that if/when the matter was 
formally argued in full, with evidence if required, 
the Commission's ultimate decision might be 
perceived to be biased. 

The matter will therefore be relisted for hearing 
on its merits in due course. 

Appearances: Mr K. Street appearing on behalf of the The 
Metals and Engineering Workers Union (WA Branch) and 
The Food Preservers' Union of Western Australia, Union of 
Workers 

Mr R. Dhue appearing on behalf of the Federated Clerks' 
Union of Australia Industrial Union of Workers W.A. 
Branch 

Mr S. O'Byrne appearing on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) 

Mr J.N. Uphill appearing on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metal Engineering Workers Union (WA Branch) 

and 
Arnott Mills & Ware. 

No. 264 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

5 August 1992. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application for an 
Order pursuant to Section 23 of the Act which if granted 
would embody previously agreed and implemented redun- 
dancy provisions between the parties into a formal Order of 
the Commission. The Unions seek such an Order whilst the 
respondent opposes the issue of such Order. 

At the outset, Mr J. Uphill (for the respondent) raised 
several jurisdictional issues the nub of which was that there 
may be no industrial matter in existence to attract the 
jurisdiction under the Act because of the past nature of the 
dispute and agreement reached on redundancy issues. 

In a recent decision of a Full Bench (Coles Myer t/a 
K-Mart Discount Stores and the Shop Distributive, Allied 
Employees Association of W.A. No. 158 of 1992 Delivered 
23rd July 1992, Unreported) it was stated inter alia: — 

"If the claim is for what is right and fair, and 
involves in fact the determination of a dispute as to an 
industrial matter, with reference to future conduct, or 
industrial policy, it is arbitral (see Crewe and Sons Pty 
Ltd v. AMWSU (op cit) at page 2627 and see the cases 
also cited therein). 

In particular we refer to Re Cram and Others; ex 
parte Newcastle Wallsend Coal Co Pty Ltd (op cit). 

If this were an exercise of judicial power, it would 
plainly be ultra vires s.44 of the Act. If it is an exercise 
of arbitral power, it is clearly intra vires. 

If the Commission heard and determined the matter, 
even were it a dispute as to a past transaction, as this 
was, and many industrial disputes are, and was not 
deciding existing rights, then that would be an exercise 
of the arbitral function and intra vires s.44, because 
s.26(l)(a) of the Act would be required to be applied 
inter alia." 

(Full Bench Decision No. 158 of 1992 Page 13) 
In the Commission's opinion, in line with the decision (op 

cit), there is jurisdiction to make the Order sought even 
though the originating industrial matter and dispute occurred 
some time ago and pursuant to Section 24 of the Act the 
Commission so determines. 

In brief, the applicants submitted inter alia: — 
"There are several people who are currently em- 

ployed at Arnott. When we did the redundancy deal we 
were told that the operations at Fremantle would 
continue as a distribution point for the products that 
would be imported from other states. We are now made 
aware that in fact the company intends to move to 
another location. That location isn't finally decided, but 
it's my understanding that it will either be Kewdale or 
Canning Vale. 

We have, I think, seven people who are members of 
the Shop Distributive Allied Employees Union who are 
employed locally or from as far away as Mandurah and 
some of those people depend on public transport to get 
to work. They have been told by the company, for 
instance, that if and when the move takes place to 
Canning Vale or Kewdale, if they don't accept 
employment at the new location they will not receive 
the redundancy agreement." 

"There are number of issues that we have to wait and 
see what final decisions are made by the company in 
regards to locations, but already there has been a 
change as to the circumstances that existed at the time 
the agreement was negotiated and we believe that it is 
essential to protect the interests of our members that 
this agreement be registered so that we can come back 
and have these issues dealt with as they arise by the 
commission. 

The other point that we will make in our submission 
is with regard to a company going into liquidation. It 
is never known beforehand by the unions when a 
company is likely to go into liquidation and if, for 
instance, Arnott were to go into liquidation or a 
receiver be appointed or a winding up Order of some 
sort to issue, then our members would be prejudiced 
quite severely if an agreement hadn't been registered 
before the Commissioner. Those issues are actually 
canvassed by Fielding C. in a matter reported at 65 
WAIG 711 where although an application was rejected 
for payment of moneys by the Commissioner he 
canvassed the code and the effect of matters either 
being registered before the commission or not. I quote 
from that particular matter." 

"We believe and it is our submission that the best 
way to facilitate the observance and enforcement of 
agreements is to have them registered with this 
commission. It gives both the parties a direct avenue 
to enable a relatively expeditious course of action to 
enforce an agreement should such action be war- 
ranted." 

"Senior Commissioner, if the employer is going to 
submit today that the redundancy package in question 
has already been paid to a number of employees and 
therefore the company's intention to pay it to all 
eligible employees is clear, we say that unfortunately 
we're not prepared to accept such a submission as a 
basis for the non-registration of the agreement." 

"The unions are limited in the action that they can 
take, I believe, once the employees are dismissed and 
it may well be that Section 29 of the act would be the 
only avenue for employees to enforce a contractual 
arrangement between themselves and the company 
after they were dismissed." 

"So although it is a consent agreement it was an 
agreement that was entered into under the threat of 
industrial action and management were informed at the 
beginning of negotiations that it was the intent of the 
unions to have this final agreed position ratified by the 
commission. It wasn't until we fronted up on the very 
day of the first hearing that we became aware that it 
was the intention of the company to oppose its 



ratification and we still, until this morning, have been 
given no real reasons why that shouldn't happen." 

"Also the Order sought can only apply to past and 
present employees of Arnott. The implications for 
flow-on to other companies is nil. We are not seeking 
an award variation but the registration of an enterprise 
based agreement of sorts. It will only apply to Arnott. 
The company is closing down its WA operations and 
if anything will only be involved in distribution of its 
products in WA. The unions believe that the registra- 
tion of this agreement does not in any way contravene 
the intent or directions of the current state wage case 
principles." 

(Transcript Pages 35, 36, 41, 42, 43, 44, 46) 
For the respondent it was argued that the Commission 

should dismiss the matter pursuant to Section 27(l)(a) of the 
Act because it is now a dead issue and thus should not be 
so determined by the Commission. However, from the 
submissions made the Commission is far from satisfied that 
the issuing of an Order in the circumstances here is to be 
regarded as or is a dead issue. Indeed the strength of the 
contest between the parties makes that fact apparent. 

As to the merit, Mr Uphill contended by way of 
submissions and evidence inter alia that: — 

"It is perhaps reasonable to expect that these 
provisions would flow on to other employees who 
would leave in the future because of redundancy 
situations but, in essence, this redundancy package 
only applies to the manufacturing closure. So in my 
submission, attempts by the applicant unions to have 
this agreement ratified, for the purpose of protecting 
future entitlements for employees who might leave in 
the future, is misplaced." 

"The third area where we say that there is no merit 
in ratifying the redundancy agreement has to do with 
the time that has elapsed since the redundancy 
agreement was reached." 

These are the objects which must be kept firmly in mind 
in arriving at a conclusion in the present case. Several 
matters arise, firstly that the unions had advised the 
respondent at the outset that if any agreement was reached 
on redundancy conditions they would seek to have that 
agreement ratified by the Commission. 

Secondly, there is some debate between the parties as to 
who the agreement would presently cover if redundancies 
occur and whether or not a "new" agreement would be 
required to be made. These are uncertainties requiring 
settlement by way of an Order of the Commission rather 
than have them remain the subject of possible industrial 
disharmony between the parties. Thirdly, the Commission 
cannot accept the contention that the Union's seek an Order 
here merely because of some alleged long term agenda to 
alter T.C.R. provisions in the Metal Trades (General) Award 
because of point 1 (supra) and the history of T.C.R. 
provisions in this State. 

Finally, where as here, parties reach agreement on an 
industrial matter/s after threats of industrial action but 
eventually reach mutual consent it is apparent from Section 
6. Objects (supra) that where it is sought the appropriate 
provisions of the Act should not be put aside in favour of 
leaving the result of the parties negotiations in industrial 
limbo. For these reasons an Order under Section 23 of the 
Act will issue as claimed. 

Appearances: Mr K. Street appeared on behalf of The 
Metals and Engineering Workers' Union (WA Branch) and 
The Food Preservers' Union of Western Australia, Union of 
Workers, Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch), The Shop, 
Distributive and Allied Employees' Association of Western 
Australia and the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 

Mr R. Dhue appeared on behalf of the Federated Clerks' 
Union of Australia Industrial Union of Workers, W.A. 
Branch. 

Mr J.N. Uphill appeared on behalf of the respondent. 

"That might be an aim to have ratified in this 
commission, redundancy packages which are more 
generous than those contained within the Metal Trades 
(General) Award. One might speculate that if a series 
of what might be termed generous redundancy pack- 
ages are ratified, that might in some way be seen to be 
on the union's part, furthering their case to improve 
upon the existing T.C.R. provisions in the Metal Trades 
(General) Award. 

It seems that as a result of there being in essence no 
need to protect the existing entitlements of employees 
because those employees have indeed left, there can 
only be other motives for the application which is here 
before us today." 

"That situation is somewhat puzzling and in my 
submission can only be explained by the desire to attain 
as much material to support a future application to 
improve upon the T.C.R. provisions in the Metal 
Trades (General) Award. 

(Transcript Pages 53, 54, 55, 56) 
The first consideration must be the provisions of the Act 

and Section 6. Objects at paragraphs (c) and (d): 
"(c) to provide means for preventing and settling 

industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality; 

(d) to provide for the observance and enforcement of 
agreements and awards made for the prevention 
or settlement of industrial disputes;" 

(Industrial Relations Act 1979) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metal Engineering Workers Union (WA Branch) and 

Others 
and 

Arnott Mills & Ware. 
No. 264 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 August 1992. 

Order. 
HAVING heard Mr K. Street appearing on behalf of The 
Metals and Engineering Workers' Union (WA Branch), The 
Food Preservers' Union of Western Australia, Union of 
Workers, Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch), The Shop, 
Distributive and Allied Employees' Association of Western 
Australia and the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch, 
Mr R. Dhue on behalf of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, W.A. Branch, and 
Mr J.N. Uphill on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Redundancy Agreement entered into by the 
applicants with the respondent is hereby registered by 
the Commission as per the attached Schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



Schedule. 
Arnott Mills & Ware 

Redundancy Provisions. 
In the event that redundancy provisions are prescribed by 

the various Awards relating to Arnott Mills & Ware 
(hereinafter referred to as "the Company"), those provi- 
sions will apply with the following proviso: — 

Where the specific provisions contained herein are 
in excess of those in the Awards then the provisions 
contained herein shall apply. 

Severance Payments. 
Each redundant employee will receive four weeks' pay in 

lieu of notice. 
In addition, the Company will pay an amount equivalent 

to four weeks' pay for each year of service calculated on a 
pro rata basis to the nearest day, to the date of termination. 

"Weeks Pay" means the ordinary weekly rate including 
over-award payments, shift allowances and service pay- 
ments. 

For the purpose of calculating length of "service" — 
"service" is unbroken periods of employment where an 
employee accrues normal annual leave entitlements. 

In addition to the above severance payments, those 
employees above the age of 40 years and who have not less 
than 12 months' service will receive the following age 
allowance: 

40 years to 44 years of age — 1 weeks' pay 
45 years to 49 years of age — 2 weeks' pay 
50 years to 54 years of age — 4 weeks' pay 
55 years to 59 years of age — 6 weeks' pay 
60 years to 65 years of age — 8 weeks' pay 

Payment of Sick Leave. 
All accrued sick leave entitlements from commencement 

of employment will be paid. 
Payment of Annual Leave. 

As per Award provisions. 
Payment of Long Service Leave. 

Pro rata long service leave after one years' continuous 
service. 

Payment of Superannuation. 
Superannuation entitlements as per Trust Deeds. Any 

severance benefits will not be offset against superannuation 
entitlements. 

Retention Payment. 
Employees who, following the announcement of redun- 

dancy, remain in the employment of the Company until the 
nominated date of termination of employment will receive 
a Retention Payment of $500. 

Exclusions. 
These provisions shall not apply to: 

(i) Limited tenure and casual employees or those who 
continue in employment through any transmis- 
sions of any part of the business; 

(ii) Employees who leave employment due to retire- 
ment; 

(iii) Employees who are dismissed for any reason other 
than redundancy; or 

(iv) (a) Any person who is receiving weekly pay- 
ments for a Workers Compensation Claim, 

(b) However, when such a person produces a 
medical certificate from his/her treating 
doctor certifying that he/she is fit for normal 
full-time work, or else the outstanding 
Workers Compensation Claim is settled 
under the terms of the Workers Compensa- 
tion Act, then he/she will be entitled to the 
redundancy provisions excluding the reten- 
tion payment. 

Conditions. 
1. This Redundancy Package applies only to those 

employees who are made redundant. 

2. No employee shall receive a total redundancy payment 
which exceeds that which would have been received if 
employment continued until normal retirement date. 

3. These provisions have come into force because of the 
decision to close the factory for business reasons. However, 
these provisions will become null and void should the 
Company be forced to close earlier than the nominated date 
because of: 

(i) Industrial Action; or 
(ii) Any bans, limitations or stoppages relating to the 

terms of redundancy. 
4. No restrictions will be placed on the employment of 

additional labour necessary to continue normal operations 
during the notice period. 

5. All benefits payable under these provisions will be paid 
by cheque and payment will be made on the final day of 
employment with the Company. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Piaf t/a Westab Australia Pty Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 1158 of 1989. 

COMMISSIONER J.A. NEGUS. 
21 July 1992. 

Order, 
HAVING been advised by the Applicants that they no longer 
wish to continue with these applications, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the applications be discontinued. 
(Sgd.) J.A. NEGUS, 

[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Furniture Trades' Industrial 

Union of Workers, W.A. 
and 

Giltedge Cabinet Makers. 
No. 1799 of 1990. 

COMMISSIONER A.R. BEECH. 
23 July 1992. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the matter was listed for hearing; 
And whereas the matter was adjourned to await the advice 

of the parties; 
And whereas the applicant has subsequently advised that 

it no longer wishes to proceed with the application; 
And having heard Mr T. Daly on behalf of the Applicant 

and there being no appearance on behalf of the respondent; 
Now therefore, I the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Furniture Trades' Industrial 

Union of Workers, W.A. 

and 

Giltedge Cabinet Makers. 
No. 1797 of 1990. 

COMMISSIONER A.R. BEECH. 

23 July 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the matter was listed for hearing; 
And whereas the matter was adjourned to await the advice 

of the parties; 

And whereas the applicant has subsequently advised that 
it no longer wishes to proceed with the application; 

And having heard Mr T. Daly on behalf of the Applicant 
and there being no appearance on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrie Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Furniture Trades' Industrial 

Union of Workers, W.A. 

and 
Modem Furnishing Company. 

No. 1793 of 1990. 
COMMISSIONER A.R. BEECH. 

23 July 1992 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas the matter was listed for hearing; 

And whereas the matter was adjourned to await the advice 
of the parties; 

And whereas the applicant has subsequently advised that 
it no longer wishes to proceed with the application; 

And having heard Mr T. Daly on behalf of the Applicant 
and there being no appearance on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrie Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Furniture Trades' Industrial 

Union of Workers, W.A. 
and 

Modem Furnishing Company. 
No. 1795 of 1990. 

COMMISSIONER A.R. BEECH. 
23 July 1992. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the matter was listed for hearing; 
And whereas the matter was adjourned to await the advice 

of the parties; 
And whereas the applicant has subsequently advised that 

it no longer wishes to proceed with the application; 
And having heard Mr T. Daly on behalf of the Applicant 

and there being no appearance on behalf of the respondent; 
Now therefore, I the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Buck 

and 
Wizard Soft Computers. 

No. 160 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16 July 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER; This is an application pursu- 
ant to Section 29 of the Act which alleges non payment of 
benefits due pursuant to a contract of employment. The 
contract of employment is in written form and is reproduced 
hereunder;— 

"Mr Buck, the photocopy you filed with your 
application is not very readable. Perhaps you could read 
your copy into the transcript for me?—Yes, sir. This, 
for the transcript, is dated 15 November 1991, attention 
Mr D. Buck, care Proline Computer Systems of 
Australia, 8/6 Roper Street, O'Connor, WA, 6163. 

Dear Sir, Re Employment. I refer to the above 
and to our discussions and confirm that Wizard 
Soft Computers are prepared to offer you employ- 
ment in their Karratha business with a commence- 
ment date of 2 December 1991 on the following 
terms and conditions, of which they are: 

(a) Term of employment: 3 months com- 
mencing 2 December 1991 and termi- 
nating 2 March 1992. 

(b) Salary: Salary equivalent to $25,500 per 
annum will be payable. 

(c) Accommodation: You are to find and 
pay for your own accommodation with 
the provision that Wizard Soft will do 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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everything reasonably possible to assist 
you in locating suitable accommoda- 
tion. 

(d) This appointment is for a trial period, 
however. Wizard Soft will be prepared 
to renegotiate your terms and conditions 
at the end of that period should further 
employment be acceptable to both par- 
ties. 

(e) There will be no holiday pay or reloca- 
tion expenses payable in respect of this 
engagement except for fuel. Wizard 
Soft will cover you for workers compen- 
sation and all other statutory obliga- 
tions— 

and then it has got a term (g) added here: 
Commission to be negotiated. 

We trust that this meets with your 
approval and if so you are requested to 
sign your acceptance of these terms and 
conditions below and return the original 
to me. Yours sincerely, Michelle 
Hodges on behalf of Wizard Soft. 

I responded, T accept the above terms and condi- 
tions,' and signed it." 

(Transcript Page 7) 

The applicant claims $2700 being wages allegedly due 
under the contract for the period from 2 January 1992 until 
the end of the three (3) month trial period of employment 
on 2 March 1992. In essence, the claim is that the contract 
was for a fixed term of three (3) months. Mr S.J. Browne 
for the respondent summarised the respondent's position as 
follows: 

"I am just perhaps—the way I view is it that we rely 
on there being various implied terms in that contract 
that is before you, and we say that as a matter of law, 
implied in that contract is a term that the employee will 
carry out his functions competently and with a degree 
of skill and expertise. That must be implied in all 
contracts of employment. 

We further say that it is an implied term of the 
contract that the employee will be obedient and obey 
the lawful commands of the employer. We further say 
that it is an implied term that the employee will not 
misconduct himself. It is a further term that he will be 
punctual. It is a further term that he will not benefit the 
customer to the detriment of the employer. 

We say in relation to all those terms, which we say 
are fundamental terms to the contract, the applicant is 
in breach, and breach of the fundamental terms of a 
contract of employment warrants a termination of that 
contract." 

(Transcript Page 96) 

Mr G.P. Hall, whom the Commission finds to be an 
honest and straight forward young person gave evidence as 
to the various allegations made against the applicant which 
led to the termination of his contract of employment and the 
Commission accepts that evidence. What that evidence, 
reveals is that the applicant, although aware of his 
employer's pricing policy, did not always follow it, resulting 
in reduced returns to the respondent. 

Secondly, the applicant's knowledge of MS DOS com- 
mands, the basis of IBM compatible computers, was 
insufficient for the applicant to properly perform the duties 
of his position of Sales Manager. Thirdly, on the evidence, 
there was the failure to follow the employer's requirement 
in relation to personal phone calls, those requirements being 
known to the applicant. It is well settled that an employee 
has an obligation to perform the duties of the position 
occupied with the appropriate degree of skill and compe- 
tence this being an implied term of the contract of 
employment 

72 W.A.I.G. 

In the present case, the evidence (supra) clearly shows 
that the applicant simply did not come up to the reasonable 
standard of performance or behaviour required for the 
position he held. 

Thus, there were fundamental breaches of the implied 
terms of the contract which entitled the employer to 
terminate the contract which occurred. 

The claim is accordingly refused. 
Appearances: Mr D. Buck appeared on his own behalf. 
Mr S.J. Browne (of counsel) appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Buck 

and 
Wizard Soft Computers. 

No. 160 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16 July 1992. 

Order. 
HAVING heard Mr D. Buck appearing on his own behalf 
and Mr S.J. Browne (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application is dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
"C" 
and 

Quality Pacific Management Pty Ltd. 
No. 628 of 1992. 

COMMISSIONER A.R. BEECH. 
23 July 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant to 
section 29 of the Industrial Relations Act. The applicant was 
employed by the respondent as a bar attendant. She had been 
employed in the position for two years, and prior to that had 
worked in other hotels. She was dismissed on Monday the 
27th April 1992 following an incident which had occurred 
on the previous Friday night. On that day, the applicant 
commenced work at 3.00pm and was due to complete her 
shift at 1.00am on the Saturday morning. At approximately 
8.15pm she served a customer who tendered a $50.00 note. 
She left the change of $36.50 on the bar and carried on 
serving. A short time later someone asked her who owned 
the money, she recalled the transaction and noted that the 
person whom she had served was no longer present. She 
collected the money and put it behind the bar telling two and 
possibly three of her fellow workers of the incident and 
where die money was in case it was subsequently asked for. 
The bar closed at 12.00 o'clock, although the staff remained 
to clean and tidy up. During this time she collected the 
money and kept it, treating it as a tip, saying to at least one 
of the staff with whom she had worked that she had done 
well that night because somebody had not collected his 
change and it was a good tip. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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At approximately 12.50am all of the staff congregated for 
a drink before proceeding home. The Commission under- 
stands that there were approximately ten persons present. At 
approximately that time a telephone call was received by the 
assistant bar manager from a person enquiring about some 
change he had left behind. The bar manager shouted a 
question to everyone concerning this, did not receive a 
positive reply, and he handed the telephone to the assistant 
food and beverage manager so that she could take further 
details. The assistant bar manager again asked if anyone 
knew anything of the change, but there was not a positive 
response from anyone. This incident will be returned to 
subsequently, but for present purposes it is to be noted that 
the evidence is that the above question was asked twice, but 
that the applicant says that she did not hear it. Indeed, the 
evidence of two other persons present at the meeting on this 
point was to the effect that they too did not hear the 
questions. As the group then broke up to go home, one of 
the bar staff with whom the applicant had worked that 
evening told the assistant bar manager that the applicant had 
the money. This concerned the assistant bar manager and 
after everybody had left he mentioned it briefly to the 
assistant food and beverage manager. Both were confident, 
drawing on their knowledge of the applicant, that the 
applicant would ring subsequently to advise them that she 
knew of the change, assuming that she would prefer to do 
so in that manner rather than speak up before all of the other 
employees. In fact the applicant did indeed ring shortly 
thereafter, but only to enquire about some property of 
concern to her which had been left in the hotel safe. The 
assistant bar manager did not raise the incident with her. 

On the next day, the Saturday morning, the applicant 
came to the hotel and saw the assistant bar manager to 
collect her personal property. She did not raise the $36.50 
with him, and neither did he raise the $36.50 with her. 
However his evidence is that on that day he rang and spoke 
to a number of the other people who had been at work on 
the Friday evening and they confirmed that they understood 
that the applicant had knowledge of and indeed had kept the 
$36.50. This knowledge was then raised with the hotel 
manager on the Sunday and a decision taken that if the facts 
as known were true then the applicant would be dismissed 
by the food and beverage manager. When the applicant next 
reported for duty, that being the following Monday, she was 
asked to attend a meeting with the food and beverage 
manager and the assistant food and beverage manager. She 
was asked if she did have the change, and she admitted that 
she did and she was dismissed. She was paid her annual 
leave entitlements upon termination. 

The applicant's position is quite straightforward. The 
applicant claims that when customers intend to leave a tip, 
some customers by some overt action state that the money 
is a tip whereas others leave the money on the bar and expect 
bar staff to realise that it is intended as a tip. Placing the 
money which is left behind the bar when the circumstances 
are not clear and waiting until the bar closes is usual 
practice, with it being assumed that money unclaimed when 
the bar has closed is intended to be a tip. The applicant had 
not at any stage any intention of acting dishonestly and did 
nothing more than follow her understanding of the usual 
practice. She genuinely did not hear the bar manager ask on 
two occasions whether anybody knew about left change, and 
the first she knew directly of the query was on the Monday 
when she was dismissed. On that occasion, she says that as 
soon as she was asked about the money, she admitted to it, 
pointing out in her evidence that she had not at any stage 
made it a secret, but indeed had deliberately told people that 
the money had been put behind the bar, and when it was 
unclaimed at the end of the shift, had indicated to at least 
one other person that she had presumed that it was a tip. 

The respondent's position is equally straightforward. It 
believes that there is a difference between a "tip" and 
"unclaimed money left on the bar". The former is 
differentiated from the latter by the overt action of the 
customer in declaring it a tip or in the giving of it to bar staff. 
In the latter case, unless the sum is inconsequential, then it 
should be put behind the bar, perhaps put in an envelope and 
the details noted subsequently, and if unclaimed at the end 

of the shift should be drawn to the attention of management. 
Indeed, if the money subsequently remains unclaimed then 
it may well be a tip and would then be retained by the 
appropriate member of the bar staff. From the point of view 
of management, an amount of $36.50 in the above 
circumstances could not possibly be seen by any knowledge- 
able person as a tip. Until the circumstances became clear, 
it remained the property of the customer, property which the 
hotel and its staff are duty bound to protect. The actions of 
the applicant therefore were regarded as being a breach of 
that duty sufficient to warrant termination. To this is added 
knowledge gained subsequent to the taking of that decision 
from the employee to whom the applicant had spoken at the 
end of shift. His evidence is that on the first occasion the 
assistant bar manager called out upon receiving the 
telephone call, that he and the applicant were looking at each 
other and he has the firm and unshakeable impression that 
she looked at him and turned away as though not to have 
anything to do with the question. His impression was that 
she knew what the question was about. He is certain in his 
mind that she heard the question. He maintained this 
evidence during cross-examination. From the point of view 
of the respondent, this evidence adds an added dimension 
to the decision which had been reached by management. 

There is not a management policy in relation to either tips 
or unclaimed moneys left on the bar. During the proceed- 
ings, mention was made, particularly by the respondent, of 
an "unwritten rule" but for the purposes of a matter as 
fundamental as the termination of an employee's employ- 
ment, if the breach of a rule is to be a significant factor, then 
the rule cannot merely be as vague as "an unwritten" rule. 
It must be a rule that is precise, and known, before it can 
be relied upon in the breach of it. To judge fairly the events 
which happened requires an assessment of the events in 
accordance with the custom or usual practice, and for that 
the Commission must rely upon the evidence produced 
before it. As to that evidence, it appears that different hotels 
and/or bars and restaurants may have slightly different 
practices from others. As to this particular establishment, the 
applicant's evidence is that the largest tip she had ever 
received was $50.00 at that particular bar. A month prior to 
that she had received a tip of $20.00. In this instance, there 
was no action by the customer to indicate that the amount 
was a tip, and the sum involved was seen by the applicant 
herself as being larger than a tip, or more than is usually the 
case for a tip. Indeed, from the evidence of the applicant, 
if a sum of more than $10.00 has been left, then usually it 
would be kept behind the bar until later. 

The placing of such moneys behind the bar is not in issue. 
It appears to be the retaining of the money at the end of the 
shift which is the issue. In this regard the applicant states 
that she did not assume straight away that it was a tip and 
therefore the money was put behind the bar, but that people 
pick up their "tips" when the bar closes. There is no set 
procedure for handing such money to the bar manager or 
duty manager. Many times money is left, and usually there 
is no action on the customer's part to say it is a tip. 

However, in relation to this particular incident, the 
evidence of three witnesses called by the applicant is 
significant. One person, a part time bar attendant, had been 
at the same bar for almost twelve months. The largest tip 
received by her was $20.00. She confirmed the practice that 
money left on the bar is put behind the bar until the end of 
the night, and then "it's mine". But she also said that never 
usually was such a large sum of money involved. In her view 
if $36.50 had been left, she would tell management if 
management was there. Another witness who had been there 
on the Friday night and had worked in that particular bar for 
over two and one half years said that on average a tip was 
$7.00 or $8.00 but that it ranges a lot from perhaps nothing 
to $20.00. There was no set procedure for money left on the 
bar. She said that she would be reluctant to take an amount 
of that size and that she would mention it to the bar manager. 
The third witness, who had worked in a different bar in the 
same hotel, confirmed that people had to use their own 
judgement. In her opinion if there was an amount over 
$50.00 it would be kept for a week. Under cross- 
examination she stated that if a large sum of money was left 



on the bar, or on a table, then it would be put into a plastic 
bag with the details written on it If an amount of $10.00 or 
more is involved, usually the customer makes some obvious 
action to say that it is a tip. She also would not expect a tip 
from a one-off incident where an unknown customer merely 
ordered one round of drinks and then left. 

On the evidence called by the applicant, the retaining by 
the applicant of that particular sum of money at the end of 
the shift was unusual, and something which the three 
witnesses mentioned above would not themselves have done 
without mentioning it deliberately to management. 

A fourth member of the bar staff, who was called by the 
respondent and who had also worked on that Friday night 
gave evidence that usually there is a gesture or something 
from the customer if a tip is involved, otherwise it is not a 
tip. In his experience he had not been presented with a sum 
of money that large. 

Given that later evidence suggests that management was 
not as familiar with the practice of bar staff in relation to 
unclaimed moneys left on the bar as it believed it was, the 
evidence of these four witnesses is most important, and in 
sum is not of assistance to the applicant's case. That is not 
to conclude that the applicant set out to appropriate for 
herself money which was not intended as a tip. She did after 
all, mention it to the other bar staff at the time, and at the 
end of the shift to two of her fellow workmates. It is however 
to conclude from that evidence that the action of the 
applicant in retaining that sum was not usual or acceptable 
practice. 

The decision reached by the respondent was also based 
upon its understanding that on two occasions that same 
evening the assistant bar manager had asked all persons 
present, including the applicant, whether anyone knew 
anything of some change which had been left behind. The 
evidence reveals some slight difference of recollection 
whether on each occasion the assistant bar manager asked 
specifically about "change from $50.00" or whether, in 
accordance with his own recollection, the specific sum of 
money was not mentioned. It seems to the Commission that 
if the applicant indeed did not hear the questions asked by 
the assistant bar manager, and that the first occasion upon 
which she became aware that the sum involved was being 
claimed was on the Monday, at which time she spoke up 
immediately, then the position of the respondent in 
dismissing the applicant would lose significant ground. This 
is because the absence of a policy regarding unclaimed 
moneys left on the bar, and the absence of a set practice, 
together with the applicant's most creditable work history 
to that point would not, in my opinion, have revealed 
conduct justifying summary dismissal (see the discussion on 
summary dismissal in The Law of Employment, Macken, 
McCarry and Sapideen, 3rd ed., page 193 et seq). 

The Commission takes into account that approximately 
ten employees meeting together for a drink at the end of a 
long shift on a busy night prior to departing for home might 
well be a noisy occasion. It is possible that a person may 
not hear a question perhaps shouted at the crowd as a group. 
Certainly the applicant maintains that she does not recall the 
assistant bar manager addressing the group in the manner 
described. Evidence was given by two other persons present 
at the time that they likewise did not know of the event. 
More directly, the evidence from one of those is that she 
does not recall anything of that nature, but that she may have 
been "up and down" getting drinks and doing things. The 
evidence of the second witness is that she does not recall 
anyone passing a message to the whole group but that she 
had been busy and perhaps did not hear. The evidence of the 
other witnesses however, is that the acting bar manager was 
approximately ten feet from the group, that he used a loud 
voice, close to a shout, that on the first occasion that he 
asked a question a "hush" fell over the group and that this 
may have been due to the topic of money missing was a 
sensitive one for the group because of some events earlier 
concerning tills. However, there is the direct evidence of one 
of the bar staff who had had "eye contact" with the 
applicant at the time. That evidence was not broken down 
in cross-examination and overall the Commission can find 
no reason for preferring the applicant's evidence over the 
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evidence of this particular witness. There is evidence of the 
applicant's popularity, and indeed in relation to this 
particular witness, evidence that the two of them worked 
well and that this particular witness has no reason to bear 
any animosity or grudge against the applicant. 

The task of the Commission is to decide whether the legal 
right of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right (re Undercliffe, 65 WAIG, 385). On balance, 
the Commission concludes that the case for the applicant is 
as likely as it is not, and the applicant has not therefore 
discharged the onus which rests upon it overall (see Denning 
J in Miller v. Minister of Pensions (1947) 2 All ER 372 at 
373-374). 

That is not to conclude that the applicant is guilty of 
stealing. That is not an issue before the Commission, and 
such a serious matter is only to be properly decided before 
an appropriate court. On the evidence of the applicant's 
previous good character and the opinions held by others of 
her, such an act would appear to be most out of character. 
The case as a whole has also revealed that the immediate 
bar management seemed to be unaware of the practice of bar 
staff regarding unclaimed moneys left on the bar, although 
for the reasons which have been given, the manner in which 
the Commission has approached the subject is to be guided 
more by the standard by which other employees would act 
in such matters. 

It is the case that prudent management would not reach 
a decision to dismiss an employee without discussion with 
that employee before making the decision. In this case, in 
the above circumstances and where the applicant was heard 
prior to the implementation of the decision and immediately 
following that, there was a meeting between her and the 
general manager at which the issue was discussed, although 
the Commission accepts that the applicant was quite upset 
at this stage, there is not a demonstration that the dismissal 
was unfair. 

Further, the evidence of the General Manager is that the 
applicant's prior good service, and the length of it was taken 
into account by management, and this is why the applicant, 
although terminated immediately, was paid her outstanding 
leave entitlements. 

Given the evidence produced and the nature of submis- 
sions made, the applicant has not discharged the onus which 
rests upon her, and the application will be determined by an 
order of dismissal. 

Due to the matters raised in this application, the 
Commission proposes to further order that only the original 
and duplicate original of the Reasons for Decision and Order 
to issue in this matter will carry the applicant's name. All 
other copies of the Reasons for Decision and Order, 
including those to be published, will identify the applicant 
as "C". 

Appearances: Mrs N. Owen-Conway for the applicant. 
Mr L. Joyce for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
"C" 
and 

Quality Pacific Management Pty Ltd. 
No. 628 of 1992. 

COMMISSIONER A.R. BEECH. 
23 July 1992. 

Order. 
HAVING heard Mrs N. Owen-Conway on behalf of the 
Applicant and Mr L. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the application be dismissed. 
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2. That all copies of the Reasons for Decision and 
Order in this matter other than the original and 
duplicate original shall identify the applicant by 
the initial "C". 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G.R. D'Alonzo 

and 
Keystone Realty. 
No. 541 of 1992. 

COMMISSIONER O.K. SALMON. 
24 July 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is a s.29(b)(ii) application 
concerning a claim for contractual benefits in the form of 
commissions amounting to $2,875.25 and allegedly not 
paid. 

The Applicant is Mr Guiseppe Rodolfo D'Alonzo and the 
Respondent is Keystone Realty. 

The Applicant claims that the commission is due to him 
because sales of properties were made in respect of clients 
who were introduced by himself to the Respondent. The 
Respondent denies this, claiming firstly, that the Applicant 
was not an employee at the material time. That time, as far 
as I am able to ascertain from the evidence, being "some 
six months" after 30 June 1990. Secondly, it is said that 
another employee listed the properties in question. 

Needless to say that if there was no employer/employee 
relationship at the material time the claim is not within 
jurisdiction and, obviously, it must be dismissed. 

On all of the evidence I am satisfied that there was an 
employment relationship between the parties which began 
in February 1989. However, according to the evidence of the 
Respondent the Applicant was never a satisfactory em- 
ployee. That evidence was not challenged although it was 
well known to the Applicant that unsatisfactory service 
would be substantially relied upon by the Respondent in 
resisting the claims made against it. 

The Respondent also said that between the date of the 
Applicant's employment beginning and June 1990, a period 
of some 18 months, the Applicant sold only three properties, 
although he was paid for four. It was said that after June 
1990, the Applicant's appearances in the office became less 
and less frequent—that he would "pop in" when he needed 
free use of the photocopy machine and to have a cup of 
coffee. 

I think the Respondent's real point is that the employment 
relationship ended because of non performance and lack of 
interest on the Applicant's part. It is not an argument based 
on absenteeism. Mention was made of the Applicant's 
marriage and joint purchase of a pharmacy with his wife and 
that I think, would have been said to support lack of interest 
in employment with the Respondent. The Respondent 
contends that the Applicant has tried to make out that his 
employment ended in January 1992 in order to ground a 
claim on an irrelevant event, albeit an event concerning the 
sale of properties. 

The immediate and obvious strengths in the Respondent's 
proposition is that there is no evidence of any activity on the 
Applicant's part between the last sale made by him in June 
1990 and October 1991 which as far as I am able to ascertain 
from the evidence is when the sales relied upon by the 
Applicant occurred. 

Taken alone, I think this lack of interest is enough to 
establish that the employment relationship was no longer a 
fact And I say that with full regard for the peculiar 

circumstances surrounding an employment relationship in 
the realty industry. However, the Applicant tendered written 
evidence and called oral testimony in support of his case and 
I turn to weigh all of this material against the Respondent's 
proposition. 

The Applicant tendered a letter from Mr Eric Santelli who 
said that he offered a listing of the properties in question to 
the Applicant and that there was an acknowledgement from 
the Respondent that "some moneys" would be paid to the 
Applicant from the sale of these properties. However, Mr 
Santelli also stated that the exact nature of the agreement 
between the Respondent and the Applicant was never made 
clear to him. 

Mrs Kerry Lorraine Santelli gave sworn evidence on 
behalf of the Applicant but in substance she adds nothing 
to the written evidence of Mr Santelli. 

In my opinion, overall the evidence of the Santelli's does 
not make out the Applicant's case. Indeed it provides me 
with no assistance at all on the crucial subject of an 
employment relationship. 

The onus in this case lies upon the Applicant All things 
considered I find that he has not established that he was an 
employee of the Respondent at the material time. My 
decision is that the applicant be dismissed for want of 
jurisdiction. 

Appearances: Mr G.R. D'Alonzo appeared on his own 
behalf. 

Mr Bruno Mrkic appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G.R. D'Alonzo 

and 
Keystone Realty. 
No. 541 of 1992. 

COMMISSIONER O.K. SALMON. 
24 July 1992. 

Order. 
HAVING heard Mr G.R. D'Alonzo on his own behalf and 
Mr B. Mrkic on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Richard Edward King 

and 
GEC Althsom Australia. 

No. 198 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

11 August 1992. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application pursu- 
ant to Section 29(b)(ii) of the Act in which the applicant 
alleges non payment of a benefit due under his contract of 
employment. In this case the benefit being a lump sum 
payment at the end of employment of a maximum of fifteen 
per cent (15%) of gross earnings. 
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Relying, as a first objection, upon the wording of the 
Clause (G) reproduced in full hereunden— 

"[G] LUMP SUM PAYMENT:— 
Dependant upon satisfactory service and the 
Company's discretion, you may be eligible for a 
lump sum payment at the completion of your 
employment with the Company up to equivalent 
of 15% of your gross earnings." 

(Contract of Employment—Clause G) 
The respondent contends in short that it would only 

become a benefit at the sole discretion of the respondent. 
This discretion was not exercised and thus it never became 
a benefit due under the contract of employment so it is 
argued. There are other objections which are discussed later 
herein. 

Briefly stated, the applicant contends that:— 
"(a) Over the period of his employment his salary was 

reviewed on four (4) occasions and increased with 
complimentary remarks on each occasion. 

(b) That the respondent always paid the discretionary 
bonus after three (3) years completed service. It 
was paid also to an employee whose services had 
been terminated by the respondent. 

(c) The applicant had completed three (3) satisfactory 
years service. 

(d) Thus the applicant argues that even though he 
resigned from his employment it is an unfair 
exercise of the respondent's discretion to refuse 
payment of the lump sum in his particular case 
where three (3) years satisfactory service was 
completed." 

The respondent agrees that the applicant resigned, but 
contends that payment of the lump sum was not refused 
unfairly because the applicant's job performance was 
unsatisfactory for the majority of his employment and that 
despite verbal warnings from his Supervisor as to unsatisfac- 
tory job performance, two counselling sessions with his 
superiors about job performance and attitude, his perform- 
ance and attitude remained very unsatisfactory. Further, it 
is submitted at the second of these counselling sessions, the 
applicant was plainly told that if performance and attitude 
did not improve his continued employment was at risk. 

The applicant's evidence in examination in chief on these 
matters was inter alia that:— 

"Now, Mr King, how do you feel about your work 
in general?—In general I would say it's less than 1 
percent that anyone has ever complained. Now, besides 
doing radio installations I have also repaired things 
such as heads and microphones. I have aligned Philips 
radios. Approximately about 30 per cent of my work 
is actually installation—new installations. The rest of 
it is correcting old installations that have fallen apart; 
repairing radio heads and power supplies; assisting Mr 
McGrechan with his computer—setting it up; helping 
people on the track when they needed something made 
in the fab shop. Those type of things. I really put out 
101 per cent for GEC. 

How would you describe yourself as a worker, Mr 
King?—Extremely hard-working and honest. Some 
things I see around GEC that I would never do. For one 
thing when I am on call I never drink because I know 
there's a responsible job there, unlike other members 
there. Because you can't go on that hill after you have 
had a beer or two in you otherwise you would get run 
over by a haul-pack. That's all there is to it. 

Mr King, do you believe that Dave Steele's attitude 
towards you culminated in the denial of your bonus— 
your contractual right?—Absolutely." 

(Transcript Page 20) 
However in cross examination the applicant stated inter 

alia: 
"Is it fair to say also that during the course of your 

employment, Mr McGrechan on many instances 
queried you and told you on many instances that your 

work was not of a standard acceptable to the company, 
showed you repeatedly tasks that had to be recorrected 
and redone and if it wasn't a formal, if you like—a 
written counselling on the course of a day-to-day 
basis—have numerous instances to question the quality 
of your work?—No, that would be false. Any time that 
Glenn McGrechan showed me that there was some- 
thing wrong, he would be spinning around like a 
Tasmanian Devil and it happened once a month if that, 
and it was usually in a very aggro situation after I have 
had an argument with somebody else such as like when 
I got pies thrown at me when I was on top of the roof 
trying to put up a TV antenna for somebody. His 
biggest qualm was, "How come it was not done 
yesterday?" I simply said, "We couldn't have done it 
yesterday because I was doing something else. I was 
doing a TV antenna on top of the roof." 

"Were you on a formal warning at the time of your 
resignation?—Formal warning—I was on immediate 
dismissal for four separate times. I never was immedi- 
ately dismissed and the reasons why is because no one 
would do the work that I did do. I got out there and 
worked like a dog in the heat of the sun. I had an 
installer's bay which I couldn't use because they had 
a picnic table in there and people were drinking coffee 
on a daily basis." 

(Transcript Page 26) 
The evidence of Mr D. Steel and Mr G.R. McGrechan 

(Transcript Pages 54—99) indicates a quite different picture 
from that painted by the applicant. 

Their evidence is, briefly stated, that the applicant's day 
to day job performance was poor in that excessive time was 
taken to perform jobs and that numerous of the jobs had to 
be redone to achieve a satisfactory result. 

I accept that the first counselling session attended by the 
applicant could readily be understood by him to be a mutual 
exchange of views between himself and the management. 
I prefer the evidence of Mr D. Steele that at the second 
counselling session it was made clear to the applicant that, 
unless there was a big improvement in job performance and 
attitude, his continued employment was in jeopardy. Further 
the Commission prefers the evidence of Mr McGrechan that 
almost on a weekly basis he had reasonable cause to 
remonstrate with the applicant as to the poor standard of his 
work and the length of time taken to complete jobs allocated 
to him. 

Thus whilst the Commission accepts that the applicant 
had a firm belief that three (3) years service would result in 
the payment of the lump sum and stayed on with the 
respondent for that reason, his belief is not enough. 

The plain unambigious words of Clause 'G' of the 
Contract of Employment provide inter alia:— 

"Dependant upon satisfactory service and the 
Company's discretion, you may be eligible for a lump 
sum payment at the completion of your employment 
with the Company up to equivalent of 15% of your 
gross earnings." 

(Exhibit A, Part 2) 
Having regard to all the material presented, the Commis- 

sion concludes that the applicant's service with the 
respondent was unsatisfactory and therefore the respon- 
dent's exercise of discretion in refusing the lump sum 
payment was not unreasonable in all the circumstances. 

The claim is therefore refused. 

Appearances: Ms L. Anderson appeared on behalf of the 
Applicant. 

Ms M.J. Beros appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

Industrial Relations Act, 1979 
Richard Edward King 

and 
GEC Althsom Australia. 

No. 198 of 1992. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

11 August 1992. 
Order. 

HAVING heard Ms L. Anderson on behalf of the Applicant 
and Mr M. J. Beros on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders— 

That the applicant be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Lorraine Peters 

and 
Penrhos College. 
No. 179 of 1992. 

COMMISSIONER J.A. NEGUS. 
21 July 1992. 

Reasons for Decision. 
By this application, Ms S.L. Peters claims that she has been 
unfairly dismissed from her employment by the respondent, 
Penrhos College. She seeks an order for reinstatement 
without loss of benefits and her claim is strenuously opposed 
by the respondent employer. 

The question of the applicant's ongoing employment has 
been an issue between these parties in a formal sense since 
at least 27 August 1991 when, by letter (Transcript. 
Exh.—G.2.), the Principal of the College invited Ms Peters 
to resign from her position. The letter cited: 

—inability to properly discipline academically weaker 
students 

—inappropriate methodology of teaching (a lecturer 
rather than a teacher) 

—an attempt to circumvent the authority of the Head 
of Department 

as being the basis for the Principal's decision that the 
employment relationship should be brought to an end by one 
means or another. 

The issue came before the Commission, differently 
constituted, by way of conference proceedings pursuant to 
S.44 of the Act, initiated by the Independent Schools 
Salaried Officers' Association (C636 of 1991) on 23 
October 1991. The dispute was not resolved and the 
applicant union withdrew its application on 27 November 
1991. 

The respondent employer formally notified the applicant 
on 26 November 1991 that her position had been made 
redundant with the employment contract to terminate from 
31 December 1991. Full award entitlements and an ex gratia 
redundancy payment were made but the cheque was returned 
to the employer, apparently so as to maintain the applicant's 
stance that she did not accept that she was being properly 
or lawfully dismissed. 

The instant application, pursuant to S.29(b)(i) of the Act 
was lodged on 14 February 1992, answers were filed on 24 
February and a request for hearing was made on 27 March 
1992. The file was re-allocated to the Commission as 
presently constituted on 3 April 1992 because it had come 
to light that Mr Rixon, the College Principal, and obviously 

a key witness, would be overseas and unavailable for three 
months from 12 April 1992. Applications No. 301, 302 and 
403 of 1992 dealt with interlocutory matters and were dealt 
with amicably without the issuance of orders. 

The hearing of the matter was inordinately protracted due 
to various factors. To avoid the necessity of awaiting Mr 
Rixon'.s return from abroad in mid-July, it was agreed that 
his testimony should be heard prior to his departure and for 
that purpose proceedings were held from 2.30 to 6.00pm on 
Friday 10 April and from 9.00 to 11.45am on Saturday 11 
April. There was some period of unavailability of counsel 
and the hearing resumed on 11 and 12 June but was not 
concluded by 7.00pm so it was further adjourned for final 
submissions on Monday 29 June. 

The principles governing the determination of an applica- 
tion of this nature are well settled and so widely understood 
as to make their repetition herein almost superfluous. They 
are succinctly summarised by Coleman C.C. in the 
following passage from Heather Matthews and Engine Parts 
(WA) Pty Ltd (71 WAIG 2387 at P.2388):— 

"The Principles which govern consideration as to 
whether a dismissal is unfair and which bind the 
Commission is set out in the Undercliffe Case (65 
WAIG 385) this was referred to recently by the 
Industrial Appeal Court in Shire of Esperance vs 
Mouritz (71 WAIG 891) where Kennedy J. states: 

"In Miles v. The Federated Miscellaneous 
Workers Union of Australia Hospital Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385 
at 387,1 noted that it has long been acknowledged 
that the power to order reinstatement is one to be 
exercised only where the employer's action is 
harsh or unjust in relation to that employee. The 
following principle, stated in In re Barrett and 
Women's Hospital, Crown Street (1947) AR 565, 
at 566-567, was cited with approval by Walsh J 
in North West County Council v. Dunn (1971) 126 
CLR 247, at 262: 

"It is not the province of the Commission, 
in the exercise of the jurisdiction conferred 
on it by the Industrial Arbitration Act to take 
over the functions of the employer in relation 
to the selection and retention of employees, 
and it will intervene only when its interven- 
tion is necessary to protect an employee 
against an unjust or unfair exercise of the 
employer's right of dismissal, a right which 
is as fundamental in the relationship of 
employer and employee as is the right of an 
employee to leave his employment." 

Walsh J also went on to stress, at 263, that it 
is not a question as to the parties' respective legal 
rights, but a question as to whether the legal right 
of the employer has been exercised so harshly or 
oppressively against the employee as to amount 
to an abuse of that right. He accepted, citing 
McKeon J in Western Suburbs District Ambu- 
lance Committee v. Tipping (1957) AR 273 at 
280, that a proper test is to ask the question; "Has 
there been or has there not been oppression, 
injustice or unfair dealing on the part of the 
employer towards the employee?" See also Loty 
and Holioway and Australian Workers' Union 
(1971)71 AR 95 at 99." 

In Parker's case (69 WAIG 1027) the President has 
in addition to the Undercliffe Case cited a number of 
other matters relevant to the determination of applica- 
tions of this nature. In summary some of those points 
are that the question under Section 29 of the Act is not 
one involving a wrongful dismissal as such but an 
unfair dismissal. Proof of misconduct and the existence 
of the employer's lawful right to dismiss an employee 
does not conclude the matter if the exercise of that right 
was unconscionable. In deciding whether the dismissal 
is unfair it is not enough to look at the position only 
from the point of view of the employer, one must look 
at it also from the employee's perspective and that this 
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would include whether an employee has suffered an 
injustice, (op cit at 1029)." 

Mr Heath, of Counsel, who appeared for the applicant, 
accepted that the onus rested upon his client to demonstrate 
the required element of unfairness in the employer's 
decision and also to convince the Commission that 
reinstatement was an appropriate remedy in the circum- 
stances. 

He adduced evidence from the applicant and from several 
of her teaching colleagues e.g. Ms D.C. Costello, Ms R.M. 
Sutton, Ms F.A. Whitehead, Ms P.A. Stubbs, Ms G.M. 
Itzstein, and Ms V.K. Grida. In general terms, the witnesses 
called in support of the application were united in their 
positive impressions of Ms Peters as a dedicated and 
industrious staff member whom they saw to be loyal and 
effective. In overview, their testimony supported the 
position put by the applicant that the practice of putting 
students outside the classroom had not been firmly and 
publicly condemned by the Principal, Mr Rixon. They also 
presented a picture of the College as an employer which had 
not yet adopted the formal Teacher Appraisal procedures 
which were recently added as an Appendix to the Independ- 
ent Schools' Teachers' Award No. R27 of 1976. The 
witnesses who arc mathematics teachers corroborated Ms 
Peters* version of events during a discussion with Mr Sima 
in the Staff Common Room. 

The case for the applicant, put by Mr Heath and supported 
by appropriate references to decided cases, relied upon a 
lack of clear warning being given to Ms Peters that her job 
was in jeopardy and that an improvement was essential. It 
was alleged that she had been denied natural justice because 
Mr Rixon relied upon information from senior staff 
members but he did not give the applicant an opportunity 
to comment upon that information. 

It was also submitted that a further factor worthy of strong 
consideration was the applicant's unblemished record of 
sixteen years' service to the school. 

The applicant was presented to the Commission, through 
her own evidence and the submissions of Mr Heath as an 
able, dedicated and loyal employee who was far from being 
an incompetent teacher. She had been a student a Penrhos 
and had completed tertiary studies at U.W.A. to become a 
highly qualified teacher of mathematics. After one year 
working in a government high school, she had obtained a 
position at Penrhos. A letter of September 1987 was said to 
have been a surprise to Ms Peters, there having been no 
discussions during the preceding nine months about inade- 
quate performance. She had unwillingly accepted the 
reduced working hours in 1988 and she claimed that the 
Director of Studies and the Head of Mathematics had 
suggested that she take a full-time load in 1989. 

The applicant claimed that there was no communication 
in 1989 or 1990 regarding inadequate performance so that 
in August 1991 it came as a complete surprise to be 
informed at interview by Mr Rixon that she was to be 
dismissed. She insists that the results attained by her pupils 
were consistently above average and that her curricular and 
extra-curricular workload, accepted happily, was above and 
beyond the norm. 

Mr Heath speculated that the Principal had attempted to 
co-erce Ms Peters into resigning in 1987 but had backed off 
when she stood her ground. It was the arrival of Mr Fandiy, 
the new Head of Mathematics in 1989, which had eventually 
caused the termination of the applicant's employment. She 
was seen to be a threat to Mr Fandry's leadership and 
authority. It was submitted that events prior to 1987 had no 
relevance to this matter because Mr Rixon was the decision 
maker. He had commenced as Principal in September 1986 
and the earlier concerns expressed by Reverend Green had 
been satisfactorily dealt with prior to that time. Mr Heath 
went so far as to suggest that Mr Rixon may have relied upon 
the earlier criticisms by Reverend Green when searching for 
an excuse to justify his dismissal of Ms Peters. 

It is convenient at this point in the narrative to reproduce 
some of the documentary evidence tendered during proceed- 
ings so that the reader may form an accurate perspective of 
the chronology of events. 

(Transcript—Exhibit G7). 
5 April 1977—Memo—Dr V. Horner to Miss Tilley. 
"I am referring this matter to you in the first instance 

again since I have yet another parent expressing very serious 
concern over the teaching ability of Ms Peters. Parents are 
not querying her mathematical ability so much as her 
inability to get through to students. 

The most recent written complaint dated 1st April 
concerns a group of fourth year girls. I would like you to 
give a very thorough report on this since several other letters 
also have to be answered concerning what action and 
assistance we are giving to her. 

Would you please have a talk with her, expressing my 
concern, parental concern and girl's concern over the maths 
teaching. I think she needs considerable guidance in 
methodology. 

Would you please treat this matter as urgent. I will discuss 
it with you on Thursday. 

I spoke to Miss Peters last week and I do believe that she 
is trying but is falling down on the actual communication 
with children. It appears that she uses terminology beyond 
the girls' understanding and does not explain. For example, 
it has been pointed out to me that when girls ask questions 
she in inclined to brush them off, with comments such as 
"Look it up in the book". 

V.H." 
(Transcript—Exhibit G5). 

2 November 1983—Memo—B. Harman to Rev. A.E. Green. 
"With reference to staff member Miss Sally Peters' 

competency to teach maths. 
Complaints have been received over many years from 

both parents and students regarding Miss Peters' inability 
to impart her mathematical knowledge to the children. 

She has been counselled by Heads of Department, Mr 
Angus as Acting V.P. in 981 and myself on numerous 
occasions. 

Parents have made requests that their daughters not be 
placed in her class in subsequent years. It appears to be 
common knowledge among the girls that "you won't leam 
anything in Miss Peters class". 

I am very fond of Sally but have not been able to 'get 
through' to her. 
I have told her 

1. to slow down with the less able student 
2. to be prepared to answer their questions at the expense 

of not completing the planned work 
3. to make sure that Advanced students are busy at all 

times by expanding their mathematical experience horizon- 
tally 

4. to ensure that the students do the work. (When listening 
to her teach she seems to do all the talking—she must be 
exhausted by the end of the day). 

I counselled Miss Peters last week yet on Friday I 
received a deputation from two year 10 students complain- 
ing that Miss Peters would not allow questions, was going 
too fast etc. 

I have now received complaints from all middle school 
years. 

Trusting this information is what you require. 

Yours sincerely 
Betty Harman" 

(Transcript—Exhibit G6). 
23 January 1984—Letter—Rev. Green to Miss S. Peters. 

"Dear Miss Peters, 
I wish to offer you carefully considered advice concerning 

the performance of your professional duties as a teacher of 
Mathematics and a member of the educational staff of 
Penrhos College. 

You have given loyal and diligent service to the College 
and its students over several years. I am aware of the many 
hours you spend working for the Mathematics Department, 
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supporting Miss Tilly in preparation of lessons, setting and 
marking tests, assignments and examinations, photocopy- 
ing, organising work plans, assisting students, etc. All this 
is commendable and is valued by the College. 

There are, however, grounds for serious concern at your 
performance in the classroom situation. Over the years, and 
by no means least in 1983, a steady trickle of complaints 
about your performance as a teacher has reached your Senior 
Mistress, the Vice Principal and myself. 

Let me summarise the chief reasons for concern. 
It appears that you are prone to "lecture" rather than 

"teach" in that you speak to the class, principally, and do 
not encourage or welcome questions and dialogue. Less able 
students find the pace at which you work beyond their 
capacity. Because the girls are more passive, less involved 
in the "lecture" situation, and often unable to cope with the 
pace of your working, their natural energies find other 
outlets and disciplinary problems arise. Recall the unfortu- 
nate "spitball" incident last year! 

The Senior Mistress and the Vice Principal have offered 
you specific advice for the improvement of the situation. I 
reiterate and re-emphasise that advice, viz:— 

In every lesson you must— 
• slow down. Speak more slowly, especially with 

less able students. 
• promote dialogue. Encourage your students to ask 

questions; have them summarise what you have 
just told them. Bring them to the blackboard to 
work a simple problem. Have others act as critics 
of this work. Get the girls involved actively in the 
lesson, even if you must necessarily cover less 
ground. 

• keep people busy. More able students, especially, 
must not be idle. Ensure that they have plenty to 
do which they can do and will find satisfaction in 
doing. Good students react positively to challenge. 

• make sure work is done. Spend less time talking 
to the class as a whole and more moving about, 
inspecting their work and discussing their difficul- 
ties. You will find this assisting the quiet order of 
the class and being less wearing on you. 

In general, I am urging a quiet revolution in your mental 
approach in teaching so that it becomes much less rapid 
lecturing and much more dialogue. You need, of course, to 
cover the ground set in the programme, but may have to 
sacrifice detail in the interests of good order and clear 
understanding. 

Your continuance as a teacher at Penrhos must be 
dependent on the success of this new approach. 

Please acknowledge, in writing, receipt of this letter. 
I wish you a much happier year of teaching in 1984. 

Yours sincerely 
Rev. Alan E. Green 
Principal" 

(Transcript—Exhibit G4). 
10 September 1987—Letter—Mr G. Rixon to 

Miss S. Peters. 
"Dear Miss Peters 

I refer to my discussions with you over the past nine 
months in which I set out certain specific requirements 
aimed at increasing your professional effectiveness in class 
and with parents. 

I have sought from the Vice Principal reports concerning 
your performance as a teacher during this year and previous 
years. As a result of this report and other information to 
hand, I have reached the conclusion that the hoped-for 
improvement has not come. I must therefore, with deep 
regret, advise you that full time employment as a teacher at 
Penrhos College will not be available to you after 1987. 

It may be that all of us, to remain active and effective in 
our jobs, need from time to time, to change our scene and 
face new situations and challenges. 
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It is my preference not to dismiss a teacher but to say that 
a teacher left of her own volition. 

I would be grateful if you would consider appropriate 
action—for your own sake as much as for the College—by 
the end of next week. 
Yours sincerely 
Graham C. Rixon 
Principal" 

(Transcript—Exhibit H19). 
17 November 1987—Letter—Miss S. Peters to 

Mr G. Rixon. 
"Dear Mr Rixon, 

Further to my conversation with you (and Ms Stubbs) on 
the 22nd October, I wish to repeat that 1 do not accept the 
proposal as outlined in your letter, dated 13th October. 
Yours faithfully 
Sally Peters" 

(Transcript—Exhibit H20). 
22 January 1988—Letter—Miss S. Peters to Mr G. Rixon 

"Dear Mr Rixon, 
With reference to my 1988 Staff Employment Advice (see 

attached form) I wish to advise that I do not accept the 
'reduced' teaching load, as offered, because I feel that there 
are not sufficient grounds to warrant this reduction. 

In previous discussions with both yourself and Mrs 
Stubbs it was emphasised that you had no dissatisfaction 
with my teaching ability. The has been further borne out by 
the results of my Maths I class in the recent T.E.E. in which: 

(i) Heather Mildenhall gained 93.52% and a certifi- 
cate of Distinction—the only one awarded to a 
student at Penrhos. 

(ii) the top two T.E.E. aggregates at Penrhos gained 
by Jane Raston and Heather Mildenhall were 
boosted by their Maths I results (as shown below) 

Jane Raston: Maths I = 89.61 
Econs = 86.03 x 5 
Eng. Lit = 84.85 3 
A.S.A.T. = 8.7 

T.E. Score = 442.80 

Heather Mildenhall: Maths I = 93.52 
Econs = 85.98 x 5_ 
Eng. Lit = 80.06 i 
A.S.A.T. = 9.1 

T.E. Score = 441.70 

Also the Maths I results achieved by these two girls is 
commensurate with their A.S.A.T. scores, an indication that 
they achieved to their full capacity in this subject. I feel this 
is due in part to the Maths 1 revision course essentially 
prepared and maintained by myself over several years. I 
consider it is important that the girls at Penrhos achieve at 
their maximum level of ability to gain a sufficiently high 
enough aggregate to enable them to gain entry to their 
chosen course of study at Tertiary Level. 

Prior to Mr Green's departure he commented to me that 
he was pleased to note a significant improvement in my 
teaching. Also at the end of 1987 Mrs Stubbs told me she 
hadn't received any phoned complaints about my teaching. 
Anything to the contrary had not been discussed with me or 
brought to my attention at any stage during the year. 

Therefore in view of the above I consider I have been 
unjustly treated without due consideration to the effort made 
and results achieved during my years of teaching at Penrhos. 
I further request that you reconsider my teaching allocation 
for 1988. 

Yours sincerely, 
Sally Peters" 
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(Transcript—Exhibit H6). 
25 August 1988—Memo—S. Peters to G. Rixon and 

P. Stubbs. 
"Having given the matter considerable thought I have 

decided I would like to remain on a part-time teaching load 
for 1989 (ie 3/5ths or 4/5ths time, depending on what is more 
compatible with the Maths timetable allocations). 
Thanking you. 
Yours faithfully, 
Sally Peters" 

(Transcript—Exhibit G3). 
27 August 1991—Memo—S. Peters to G. Rixon. 

"Dear Mr Rixon, 
Further to my conversation with you on the 21st August, 

I wish to repeat that I do not accept the proposal to reduce 
my allocation to 2 classes or to leave the school. However 
I wish to reiterate my request to remain on a similar load 
to this year, viz: 

8M—Level 2a 
9M—Level 1 (2nd group) 

10M—Level 2a 
11IC 

Your early response would be appreciated. 
Thanking you. 
Yours sincerely, 
Sally Peters" 

(Transcript—Exhibit G2). 
27 August 1991—Letter—G. Rixon to S. Peters. 

"Dear Miss Peters 
During our recent discussions, I once again referred to the 

advice which you have been asked to consider concerning 
your performance as a teacher of mathematics and as a 
member of the senior school staff at Penrhos College. 

On the basis of reports from the Vice Principal, the Head 
of Mathematics and from the number of complaints about 
your performance this year and previous years, I have 
reached the conclusion that the hoped for improvement has 
not eventuated. 

I must therefore, with deep regret, advise you that 
part-time employment as a teacher at Penrhos college will 
not be available to you after 1991. 

As you know it is not my intention to dismiss a teacher, 
but to accept their resignation. It can then be said that the 
teacher left of their own volition. 

I would be grateful if you would take that course and 
submit your resignation by the end of next week. 

In the first instance, please acknowledge your receipt of 
this letter in writing. 
Yours sincerely 
Graham C. Rixon, 
Principal" 

(Transcript—Exhibit Gl). 
26 November 1991—Letter—G. Rixon to S. Peters. 

"Dear Miss Peters 
Further to my previous communication of the 27 August 

1991,1 now reaffirm that there will be no part-time position 
available to you as a teacher at Penrhos College in 1992. 

Accordingly your position has been made redundant and 
your employment with the College will therefore terminate 
at the end of Term 4, 1991. 

We are prepared to make a redundancy payment to you, 
equivalent to one term's salary. 

Your entitlements will therefore be comprised of the 
following: 

1 Term's salary (3 months) $ 7 573.50 
6 weeks in lieu of notice 3 495.42 
2.6 weeks/13 days vacation leave 1 514.68 
Pro rata Long Service Leave—4.33 
weeks 2 522.52 

$ 15 106.12 
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Details of this redundancy package are to be kept strictly 
confidential. 

I would appreciate your acceptance of these terms, in 
writing, as soon as possible. 

Please do not hesitate to see me if you would like to 
discuss this matter. 

Yours sincerely 
Graham C. Rixon, 
Principal" 

(Transcript—Exhibit H14). 
13 May 1992—Letter—Rev. A. Green to S. Peters. 

"Dear Sally 
I received your letter on returning form a fortnight's 

holiday on Monday. Please accept my apology for the. delay 
in replying which this circumstance caused. 

Your requests have been noted and carefully considered. 
I have adopted the policy of not writing open references 

for anyone without knowing to whom the reference is to be 
addressed nor for what purpose it is required. 

Are you seeking employment as a teacher of mathematics 
at some other school? Or are you seeking an alternative kind 
of employment? In either case, I am willing to have my 
name added to your list of referees and will respond if 
requested to do so by any potential employer. 

I hope that this procedure will satisfy your needs. 
Yours sincerely 
(Rev) Alan Green" 

(Transcript—Exhibit H16). 
27 May 1992—Letter—Rev. A. Green to Whom it may 

concern. 
"To whom it may concern: 

In reference to Miss Sally Peters: 
On the 23rd of January 1984, in my capacity as Principal 

of Penrhos College, Como, WA, I wrote to Miss Peters 
offering advice concerning her performance as a classroom 
teacher in the discipline of Mathematics at Penrhos College. 

I understand that Miss Peters will attach a copy of that 
letter to this note. 

My letter to Miss Peters closed with the statement: 
"Your continuance as a teacher at Penrhos must be 

dependent on the success of this new approach". 
Miss Peters did, in fact, continue as a teacher of 

Mathematics at Penrhos College during my term as 
Principal (which concluded in October 1986) and under the 
new Principal until the end of 1991. It might therefore 
reasonably be inferred that Miss Peters did profit by the 
advice given in my letter and that her teaching techniques 
improved in accordance with the advice given. 
Yours faithfully. 
Rev. Alan Green" 

Mr Gifford, who appeared for the respondent employer, 
took care to explain the rationale which underpinned the 
decision of Mr Rixon to terminate Ms Peters' contract of 
employment on terms considerably more generous than 
required by that contract. The employer did not argue that 
Ms Peters was incompetent; it was acknowledged that she 
was diligent and had the ability to more than adequately 
teach above average or 'brighter' students. The concern of 
the employer was directed to the inappropriate nature of her 
lecturing style of teaching which was deemed to be 
inadequate when dealing with weaker students. Added to 
that concern was the Principal's perception that her 
discipline method of sending students out of class was 
inappropriate and that she had displayed disloyalty towards 
her Head of Department. 

There is a wide discrepancy between the evidence 
adduced by Mr Gifford and the recollection or perceptions 
of the applicant on the subject of warnings or complaints. 
Ms Peters was adamant that she had no reason to believe, 
in the four-year period from September 1987 to August 
1991, that the employer was in any way dissatisfied with her 
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performance. The only communications during that time 
were positive and complimentary in her view and that 
formed the basis for Mr Heath's submission that industrial 
fairness was denied because she was given no warning that 
her employment was in jeopardy. The evidence of Mr Rixon, 
Ms Mayger, Mr Fandry and Mr Sima suggests that there was 
indeed a serious difficulty in achieving meaningful commu- 
nication between the senior staff members and Ms Peters. 
They were jointly of the view that the applicant 'had her own 
agenda' in that she only comprehended what she wanted to 
hear and ignored or rejected anything said to her which 
might be construed as a criticism. 

It was said of her that it was impossible to engage her in 
a dialogue about the progress of one of her mathematics 
pupils. At the mention of a name and the fact that parents 
were concerned about the child's progress, Ms Peters would 
become defensive and would invariably produce her marks 
book for the purpose of deflecting any possible criticism. 
The evidence was that her attitude frustrated any well 
meaning attempts to offer her advice or guidance. This was 
the evidence in particular of Mr Fandry, the Head of 
Department and Ms Harvey, the School Counsellor. These 
were the people who at first hand received the complaints 
of the students and of their parents in some instances. Mr 
Sima, as Head of Studies, was the reference point for 
numerous requests from parents when planning for each new 
academic year. The common theme of parents was a desire 
not to cause trouble but to ensure that their daughters were 
allocated to a Maths teacher other than Ms Peters, 
particularly for a second successive year. 

The incidence of complaints of this nature was noticeably 
higher in relation to Ms Peters than to any other teacher. This 
was the evidence of all three of those witnesses who were 
directly involved. A variety of actions were taken to address 
the problem of these ongoing complaints. 

Universally accepted educational policy is for a teacher 
to meet directly with a parent to discuss their mutual 
concerns regarding a student. At Penrhos this had happened 
before Mr Rixon's time and Ms Peters' approach and 
attitude had been so tactless and inappropriate that parental 
concerns were exacerbated rather than placated. Ms H ami an 
(ref. Exhibit G5 supra) had instituted a policy that required 
a witness to be present on any occasion when Ms Peters was 
to formally interview a parent. 

Mr Fandry and Ms Harvey were unable to achieve any 
satisfactory level of communication with Ms Peters so they 
counselled the students as to ways in which they might deal 
with the situations of which they complained. 

It was the school's policy to not change students from 
class to class during the year. It seems that Mr Sima 
complied as far as practicable with parental requests re not 
having Ms Peters for two consecutive years by passing the 
problems to Mr Fandry. The evidence is that a conscious 
attempt was made to avoid the allocation of Ms Peters to 
groups of the lowest ability Maths students. 

Mr Heath made much during proceedings of the em- 
ployer's failure to directly confront the alleged deficiencies 
in Ms Peters' performance and of the fact that nobody seems 
to have told her directly between 1987 and 1991 that her 
position was in jeopardy and depended upon a marked 
improvement in performance. There can be no doubt that 
Penrhos College does not have in place a formal, structured 
system of disciplinary procedures such as might be 
developed following a study of Paras 268—279 of Volume 
16—Employment of Halsbury's Laws of England. Mention 
was made earlier of the recent appendix to the relevant 
award and it is clear that Penrhos College views that agreed 
teacher appraisal procedure as being relevant only to the 
selection of recipients for the new Senior Teacher classifica- 
tion. 

Mr Rixon's evidence on details which are usually 
considered vital in matters of dismissal was vague in the 
extreme and the record of chapter and verse, which in this 
day and age has become commonplace, is in this case 
virtually non-existent. That is not to say that Mr Rixon was 
evasive or equivocal; he had just not felt it necessary to 
carefully document and record a case for dismissing Ms 

Peters. I put this failure down to what I take to be the 
prevailing ethos of Penrhos and perhaps of non-government 
schools generally. 

I suspect that numerous staff members have moved on 
from Penrhos over the years, "for their own good or for the 
good of the school", but it appears that none has been 
dismissed. 

They have been sensitive enough to take the hint such as 
that offered to Ms Peters verbally (Transcript—Exhibit 
H18) in October 1986, well ahead of the letter of September 
1987 (Exhibit G4—supra). It seems that the persons in 
positions of authority, from Mr Rixon down to Mr Fandry, 
have an aversion to unpleasantness or confrontation prefer- 
ring to deal in euphemism and a veneer of gentle politeness. 
It may have been kinder in the long run to have bitten the 
bullet and to have subjected Ms Peters to a session or three 
of straight talking in the presence of a witness. If the College 
had a documented and published disciplinary procedure I am 
confident that one of the four subjects of my implied 
criticism might have found some guidance therein. 

It may seem from the foregoing that I am leading to a 
finding of unfair dismissal on the grounds of procedural 
unfairness. It should be remembered however that every 
case must be dealt with in accordance with its own peculiar 
circumstances and the principles do not allow for the 
Commission to substitute its own choice of employees for 
retention or dismissal merely because it would have 
managed the situation differently than did the employer. My 
task remains to determine whether the employer's legal right 
has been exercised in a manner so harsh or unconscionable 
as to warrant interference. 

I was reminded by Mr Gifford of my own statement of 
principle in Malone v. Polygon Holdings Pty Ltd (72 WAIG 
151 at p. 152):— 

"It has become well established in this jurisdiction 
in recent years that in such a circumstance there is an 
expectation that an employee whose performance is in 
question will be accorded certain courtesies or rights. 
The fair minded employer will be required to warn and 
counsel the employee so that the perceived shortcom- 
ings are listed and there is an understanding of just what 
actions and behaviours are demanded. A decent 
interval will be allowed for the employee to improve 
performance as required and it is axiomatic that there 
should be no doubt in the employee's mind that failure 
to improve will result in termination of the contract in 
accordance with its terms. A dismissal for incompe- 
tence or inefficiency should come as no surprise to an 
employee. Authority for the foregoing can be found in 
Margio v. Fremantle Arts Centre Press (70 WAIG 255) 
and S.D.A. v. Katies Fashions (69 WAIG 118)." 

It should be borne in mind however that the question of 
what is a fair go all round will again be dependent upon the 
circumstances. The disciplinary interview or warning 
expected for a bistro attendant or a checkout operator of 
tender years might be quite different from the appropriate 
approach to a teacher with four years of University 
education and several years of classroom experience. The 
ethos of the industry will also be a factor. Teachers in 
Australia campaigned for decades to achieve what they saw 
as professional recognition. The outward manifestation of 
the success of their campaign was the abolition of the role 
of 'school inspector'; the awesome creature who formerly 
made a biannual visit of a day or half a day to the classroom 
to watch each teacher perform. On the basis of that 
'inspection' the teachers were awarded an annual efficiency 
mark which was worn like a badge of courage or an albatross 
depending upon its quantum. 

Now in the U.S. of A, it is the accepted role of a school 
principal to observe and assess the performance of teachers 
in their classrooms. It is the principal's duty as manager of 
the enterprise to manage and appraise the performance of the 
staff members. In this country, the teachers' industrial 
organisations have strongly resisted the intrusion of 'inspec- 
tors* into the classroom which has been the exclusive 
domain of the teacher and pupils. To have someone visit for 
the purpose of observation and assessment has been resisted 
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as being 'unprofessional'. Against that background I did not 
find it surprising that Mr Heath discovered through cross 
examination that none of the four administrators at Penrhos 
had formed their opinions of Ms Peters' teaching ability 
through visiting her classroom or watching her teach. 

The well qualified teacher with some years of classroom 
experience will accept the responsibilities concomitant with 
the status of a professional educator. One of the concepts of 
professionalism is self regulation or self assessment so that 
the professional accepts responsibility for the successful 
practise of his profession. He monitors his own efficiency 
and effectiveness and seeks out further professional devel- 
opment when a need or a shortcoming is identified. The 
professional does not need to be warned that his employ- 
ment is in jeopardy unless some aspect of performance is 
markedly improved. The concept of professionalism and the 
self-employment that goes with it does not seem to sit easily 
alongside the master-servant relationship. The observation 
which is apposite to Ms Peters' circumstances is that a truly 
professional teacher should not generate regular complaints 
from students or parents. Proper evaluation techniques 
might cause a teacher to take much more pride in the 
progress and achievement of struggling students who must 
be taught than in the successes of the gifted and talented who 
will often succeed in spite of, rather than as a result of, the 
teacher's efforts. 

The facts, as revealed by the preponderance of the 
evidence in this case, are that Ms Peters has displayed great 
diligence and enthusiasm for the teaching of Mathematics 
at Penrhos College. The evidence of the employer's 
witnesses must be accorded more weight than that of the 
applicant's colleagues. The latter are not in a position to 
know of or assess the complaints raised by students and 
parents. These matters are by their very nature pursued with 
discretion and confidentiality. 

Ms Peters is apparently a person with a fixed or single 
minded approach which causes her to concentrate her 
attention on the more able students whose understanding of 
mathematical concepts matches her own. She perhaps does 
not recognise that there are, in every group, pupils who need 
extra attention and patient guidance so that they may keep 
up with the pace. That is to say they need to be taught rather 
than lectured to. Her brusque and apparently uncaring 
attitude in the classroom has resulted in a regular and 
constant flow of complaints from students and parents over 
at least a decade. 

The lack of sensitivity inherent in her failure to recognise 
the needs of less able students has apparently created a 
communication barrier which causes her superordinates to 
say that she has her own agenda. The Head of Department's 
attempts to offer help and guidance were rebuffed or at best 
they failed because there was no real or effective communi- 
cation between the two people. 

The letter from Reverend Green of January 1984 (Exhibit 
06—supra) set out in specific detail the shortcomings 
evident in Ms Peters' teaching style and gave precise 
instructions as to the remedial action required. "Your 
continuance as a teacher at Penrhos must be dependent on 
the success of this new approach."—was a clear warning 
that her job was in jeopardy. 

Ms Peters says that she responded appropriately to those 
demands and made the requested changes to her approach. 
Reverend Green suggests in his letter of May 1992, (Exhibit 
H16—supra) that it might be reasonably inferred that she 
profited from the advice and that her teaching techniques 
improved accordingly. Be that as it may, it must also be 
inferred from the contemporaneous evidence of continuing 
complaints and the assessments of Mr Rixon and Mr Fandry 
that the improvement was short lived. 

The Principal's letter of August 1987 (Exhibit G4— 
supra), stripped of its euphemism and its well meaning offer 
to allow the employee to resign with reputation intact and 
seek a position elsewhere, is plainly a notice of dismissal. 
The intention of the Principal could not be clearer. 

Ms Peters' reaction was so unusual and no doubt 
unexpected that Mr Rixon delayed the day of reckoning to 
the extent that it might be argued that more than four years' 
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notice of termination was given. The question of condona- 
tion does not arise because misconduct has not been alleged. 
This matter has always been characterised as a termination 
of the contract in accordance with its terms. 

Ms Peters claims that Mr Sirna and Ms Stubbs offered her 
a full time teaching load for 1989. She produces a memo to 
Mr Rixon rejecting that offer (Exhibit H6—supra). Mr 
Rixon says he has never seen the memo. Mr Sirna flatly 
denies that such an offer was made and Ms Stubbs has no 
memory of it. The whole episode lends weight to the 
respondent's assertion, thinly veiled in the euphemism 'her 
own agenda'—that Ms Peters lives in a world of her own 
where her concept of events bears little resemblance to 
reality. 

It appears that the incident of sending a pupil outside the 
room and the perception of disloyalty to Mr Fandry may 
have hardened Mr Rixon's attitude and precipitated his 
decision to terminate the employer-employee relationship. 
I have not considered those two issues in relation to the 
fairness or otherwise of Ms Peters' dismissal. The evidence 
is inconclusive and separately or conjointly they would not 
provide a sufficiently good reason for dismissal, in my view, 
unless a remedial programme had been instituted and had 
proven unavailing. 

The application stands or falls on the question of Ms 
Peters' being able to satisfy the educational needs of her less 
able students. The ongoing complaints are evidence that she 
was unable or unwilling to do so, perhaps because she does 
not recognise that the need exists. The college as an 
employer is entitled to seek an employee who does not 
generate constant complaints from the clientele. Mr Rixon, 
in effecting the termination of the contract, did so with 
patience and generosity which was not required by the terms 
of that contract but which recognised long service and 
diligence, albeit misdirected. 

The tragedy is that Ms Peters refused to accept well 
meaning and kindly advice in 1986 or 1987 when she might 
well have found an alternative position in secondary or 
tertiary education without facing the ignominy of dismissal, 
an option which at the end of the day she forced upon Mr 
Rixon by her own obstinate refusal to face reality. Perhaps 
her predicament is most apply summarised by Robert 
Bums:— 

"O wad some Pow'r the giftie gie us 
To see oursels as others see us! 
It wad frae mony a blunder free us. 
And foolish notion." 

This application must be determined by an order of 
dismissal. 

Appearances: Mr M.J. Heath (of counsel) appeared on 
behalf of the applicant. 

Mr R.H. Gifford appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Lorraine Peters 

and 
Penrhos College 
No. 179 of 1992. 

COMMISSIONER J.A. NEGUS. 
29 July 1992. 

Order. 
HAVING heard Mr M.J. Heath (of Counsel) on behalf of the 
Applicant and Mr R.H. Gifford on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the matter be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Walter E. Van Witsen 

and 
World Services and Construction Pty Ltd. 

No. 223 of 1992. 
COMMISSIONER G.L. FIELDING. 

23 July 1992. 
Reasons for Decision. 

THE COMMISSIONER: The Respondent is a mechanical 
engineering contractor specialising in petrochemical work. 
At all material times it maintained an office at Rockingham. 
In order to fulfil a contract for work in the north west of the 
State its office manager, amongst others, was temporarily 
transferred to the north west. As a consequence, the 
Applicant was employed as the office manager on a 
"temporary assignment" to cover for the usual manager. In 
general, he was responsible for the management of the 
operations of the Rockingham office. He was answerable to 
the Branch or State Manager, who also worked out of the 
Rockingham office. He commenced employment in this 
capacity on or about 12 August 1991. His employment 
ended on 22 February 1982 in circumstances which the 
Applicant alleges were unfair. 

The Applicant had previously been employed intermit- 
tently by the Respondent from 1978 until 1990 and came out 
of retirement to take up this job. On his arrival at 
Rockingham he found the office to be in a "deplorable 
state", both physically and administratively. He set about 
correcting that and in so doing fell foul of a female member 
of the office staff. Miss Smartt. who was employed as a 
receptionist/typist. She was dismissed from the Respon- 
dent's employ on or about 14 February 1992, allegedly on 
the grounds that she had become redundant. Soon after- 
wards, on or about 22 February 1992, the Applicant was also 
dismissed, principally because of complaints lodged by 
Miss Smartt alleging undue interference in her personal 
affairs. 

The Applicant denies that he was guilty of the misdeeds 
alleged against him. He says he was merely going about his 
appointed task to raise the efficiency of the Rockingham 
office, to which Miss Smartt and others took objection. In 
any event, he says that he was denied an opportunity to state 
his case to the Respondent's officers who acted after 
speaking only to Miss Smartt and her relations. 

There is much conflict in the evidence about the 
circumstances which led to the Applicant's dismissal. In 
short, the Applicant says that soon after he took up duties, 
amongst other things, he took steps to cancel the sanitary 
collection service at the Respondent's office. Before doing 
so, he checked with the female office staff who, it is 
common ground, did not object. The Applicant says that 
Miss Smartt said that she had no objection because she used 
tampons. He says that a day or so later when she was in his 
office he told her that using tampons was a dangerous 
practice because of the potential for toxic shock and offered 
to retain the service. Miss Smartt's version is that when the 
matter was first raised by the Applicant she merely told him 
that she did not use the service and therefore did not mind 
if it was taken away. She says he then asked her if she used 
tampons and upon her replying in the affirmative told her 
of the potential for toxic shock. She says that she was 
shocked at him discussing the matter. She has no recollec- 
tion of the subsequent discussion referred to by the 
Applicant. 

Some time after the discussion concerning the virtues of 
using tampons, the Applicant says that he saw a photograph 
of a male on Miss Smartt's desk, whereupon she told him 
it was her boyfriend with whom she lived. He testified that 
he said nothing in response. Miss Smartt alleges that he 
proceeded to lecture her about the morality of such an 
arrangement saying that God was watching her and that she 
was sinning by fornicating. Miss Smartt says she took 
offence at this remark and told the Applicant that her 
domestic arrangements had nothing to do with him. 

Earlier, as I find, soon after the Applicant took up his post 
at the Rockingham office he had questioned Miss Smartt 
about her smoking habits. It seems common ground that he 
told her that smoking was a most undesirable habit and that 
she should give it up. The Applicant says that Miss Smartt 
told him that she had in fact given up smoking, which he 
knew to be a lie and he says he told her that she should not 
tell lies as everyone was accountable to God. Miss Smartt 
says that he forbad her from periodically leaving the office 
to smoke outside and said he would not employ a smoker. 

It is common ground that in October 1991, not long after 
this incident, Miss Smartt complained to the Respondent's 
personnel officer at its head office in Melbourne. As a 
consequence of her complaint, the Respondent's Corporate 
Secretary Mr Hutchinson, who is based in Melbourne, spoke 
to the Applicant about the matter by telephone. He says that 
he informed the Applicant that Miss Smartt had complained 
to the company about the Applicant concerning himself with 
her use of tampons, her sexual habits and her smoking 
habits. He says the Applicant acknowledged that he had 
given "fatherly advice to Miss Smartt" but indicated that 
the matter had been blown out of proportion. Mr Hutchinson 
said that he told the Applicant he did not want the 
Respondent to end up in some court over the personal affairs 
of Miss Smartt. The Applicant was told to confine his 
discussions with her to work related matters and if there was 
a repeat of this conduct he would be instantly dismissed. He 
says the Applicant offered to resign then and there but Mr 
Hutchinson preferred a commitment from the Applicant not 
to offend in the same way again. 

It is common ground that not long after this the Applicant 
spoke to Miss Smartt's parents at a shopping centre. Mrs 
Smartt was a part time cleaner in the Respondent's office. 
The Applicant says he wanted to put the tampon question 
in its proper context Miss Smartt, who was not present, says 
the Applicant also raised the question of her living with her 
boyfriend. Although the Applicant admits to discussing that 
matter with Mr & Mrs Smartt, he denies that the matter was 
raised by him. Miss Smartt says that this discussion upset 
her parents. 

The Applicant says that Miss Smartt's work, which he 
never regarded as good began to deteriorate after she had 
complained about him to the Respondent's head office. At 
his instigation (in or about November) the Applicant had the 
Branch Manager, Mr Van Mastrigt, speak to her and issue 
a warning that "if she did not improve she would be 
terminated". Early in February Mr Van Mastrigt, who she 
says was a friend of the Applicant, suggested that she resign 
because her position had become untenable. By then she was 
performing little or no work. He told her to take a day off 
work and think about the matter. A few days earlier she had 
written to the Respondent's Managing Director again 
complaining of her treatment by the Applicant. As well as 
referring to the previous complaints about the Applicant, she 
complained about him mentioning "the immorality of my 
private life" to her parents after her previous complaint to 
head office. Whilst absent from work on this occasion, and 
unbeknown to the Respondent, she lodged a complaint with 
the Equal Opportunity Commission regarding her treatment 
by the Respondent. On her return to work the following day 
she refused to accept the Respondent's invitation to resign. 
As a result her employment was terminated on notice, on the 
grounds of redundancy. 

Miss Smartt's letter led the Respondent's Managing 
Director, Mr Robinson, to come to Perth. He spoke to Miss 
Smartt and her parents about her complaints and having 
done so instructed Mr Van Mastrigt to dismiss the 
Applicant. The following day, 14 February, the Applicant 
was given notice of dismissal effective from 25 February 
1992. Mr Van Mastrigt said he told the Applicant he was 
being dismissed because of the initial "sexual harassment" 
of Miss Smartt and because of the subsequent stress he had 
allegedly placed on her. 

It should perhaps be noted, to complete the narrative, that 
the Respondent settled the complaint lodged by Miss Smartt 
with the Equal Opportunity Commission without involving 
the Applicant. 
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With regard to the conflict in the evidence, I have little 
doubt that the events occurred substantially as Miss Smartt 
has portrayed them. Though her testimony was lacking in 
detail, she left me with the impression that she was not 
manufacturing her story and that what she said was 
substantially accurate. My impression is that the lack of 
detail was borne out of nervousness and embarrassment than 
out of absentmindedness or dishonesty. Although the 
Applicant clearly had a good recollection of dates and times 
1 formed the impression from listening to and observing him 
that he was not as diffident or circumspect about the matters 
in issue as he would have all believe. Rather, I accept the 
position to be as Miss Smartt testified, that he was forever 
trying to persuade her to alter her lifestyle and in particular 
return home. Miss Smartt impressed me as one who would 
not openly talk about her lifestyle, particularly her sanitary 
habits and still less the details of her relationship with her 
boyfriend. On the other hand, the Applicant impressed me 
as having an acute interest in the side effects of using 
tampons and does not agree that it is a delicate subject to 
talk about. Moreover, he admits to having considered 
himself to be in the position of a "fatherly" figure to Miss 
Smartt. Also he admits to having given scriptures to her to 
read and to having, in terms of the scriptures, condemned 
her for telling lies. I unhesitatingly accept the evidence of 
Mr Hutchinson, who presented as being delightfully 
uninhibited in his testimony and concerned not to do the 
Applicant an injustice. He candidly acknowledged that he 
had expressed the view that Mr Robinson, the Respondent's 
Managing Director had not adopted a fair procedure in 
dismissing the Applicant, though he did not consider his 
dismissal to be unfair. In particular, I accept his evidence 
that he mentioned both the question of Miss Smartt using 
tampons and that of her living with her boyfriend to the 
Applicant, who did not give any indication that they were 
one and the same, as the Applicant now says he thought Mr 
Hutchinson was suggesting. I accept Mr Hutchinson's 
evidence that he made a clear distinction between the two 
matters and that the Applicant did not deny their existence, 
but merely their significance. Likewise, in general I accept 
the evidence of Mr Van Mastrigt who impressed me as being 
anxious to calm troubled waters and, who it seemed, 
reluctantly came to the conclusion that the Applicant had 
gone too far with his fatherly advice. Similarly, though he 
had little first hand knowledge of the Applicant's conduct, 
Mr Robinson impressed me as being a truthful witness. 

I am satisfied and find that it was the Applicant who first 
raised the matter of the use of tampons with Miss Smartt, 
as she alleges and that he preached to her about the morality 
of living with her boyfriend, as well as condemning her for 
smoking. I am quite satisfied, too, that the Applicant spoke 
to Miss Smartt's parents about the matter of her tampons and 
about her living arrangements with her boyfriend. I am 
unable to say who raised the matter of her living habits first. 
Her parents were not called to give evidence and Miss 
Smartt was not there at the time. I am not prepared to rely 
on the hearsay about the matter, but in the end result it 
matters not who, whether it was the Applicant or Miss 
Smartt's parents who first raised the matter. 

The Applicant complains that the dismissal was unfair 
because he was denied the natural justice. The principles of 
natural justice per se do not apply in relation to ordinary 
termination of an employment contract (see: Brophy v. 
Mapstone (1984) AILR 329; see too: Connors v. The 
Corporation of the City of Elizabeth (1988) 55 SAIR 450, 
457). However, the effect of statutory provisions such as 
section 29(b)(i) of the Industrial Relations Act 1979 is that 
the employer's right to terminate a contract is proscribed by 
the requirement that it be fair. That is, as explained in Miles 
v. Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch (1985) 
65 WAIG 385 (see too: Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v. Robe River Iron 
Associates, (1989) 69 WAIG 985) that the right to dismiss 
an employee should not be exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right. 

In my view it is beyond question that the manner of the 
Applicant's dismissal was unfair. It seems to me almost 
incomprehensible, given the nature of the allegation against 
the Applicant, that the Managing Director should not have 
spoken to him about the matter, but only to Miss Smartt and 
her parents. To say the least, the handling of the matter was 
quite inept, as Mr Robinson now apparently accepts, and 
brings no credit to the Respondent. 

However, it is the dismissal which is to be examined for 
its fairness, not the manner of the dismissal. As pointed out 
by the Industrial Arbitration Commission in Shire of 
Esperance v. Mouritz (No. 2) (1991) 71 WAIG 3134, 3135, 
an unfair procedure is but one of the factors to be taken into 
account in determining whether a dismissal is unfair (see 
also: Connors v. The Corporation of the City of Elizabeth 
(supra); and see too: Bostick (Australia) Pty Ltd v. 
Gorgevski (1992) AILR 186; but cf Transport Workers' 
Union of Australia, Industrial Union of Workers, W.A. 
Branch v. Eastern Goldfields Transport Board (1989) 69 
WAIG 1895). With respect, that is consistent with the view 
adopted by the House of Lords in Polkey v. Dayton Services 
Ltd (formerly Edmund Walker (Holdings) Ltd) (1987) IRLR 
503, in respect of the code of Conduct provided under the 
English Employment Protection (Consolidation) Act 1978. 
In that case Lord Mackay at page 504 observed — 

"If the employer could reasonably have concluded 
in the light of the circumstances known to him at the 
time of dismissal that consultation or warning would 
be utterly useless he might well act reasonably even if 
he did not observe the provisions of the code. Failure 
to observe the requirement of the code relating to 
consultation or warning will not necessarily render a 
dismissal unfair. Whether in any particular case it did 
so is a matter for the Industrial Tribunal to consider in 
the light of the circumstances known to the employer 
at the time he dismissed the employee". 

The fairness or otherwise of a dismissal ought to be 
considered in a practical rather than abstract environment 
(see: R v. The Chief Constable of the Thames Valley Police 
exp Cotton (1990) IRLR 344). It seems to me that it is quite 
unrealistic that a person who, for example, so conducts 
himself that there is good reason to terminate his employ- 
ment should be considered to have been unfairly dismissed 
because the dismissal process went awry. If it were 
otherwise an employee dismissed under suspicion of 
stealing his employer's goods, who was not given an 
opportunity to explain his conduct should be held to be 
unfairly dismissed because of procedural defects, even 
though soon after the dismissal he admits to stealing the 
goods. 

Taken overall, I am not satisfied, on balance that the 
dismissal now in question was unfair. It is quite obvious that 
the Applicant's conduct, as I find, fell well below that 
expected of a person in the Applicant's position. Although 
it is clear that his concerns for Miss Smartt's sanitary habits 
and her moral wellbeing played a significant part in his 
dismissal, his general conduct and attitude towards her in 
the office was also a relevant factor, as the evidence of Mr 
Van Mastrigt makes clear. The Applicant was told not to 
discuss Miss Smartt's personal affairs, as clearly her use of 
tampons was with anyone, yet by his own admission he 
subsequently did so with Miss Smartt's parents. That was 
clearly a factor which concerned Miss Smartt in her second 
letter of complaint to the Respondent. Furthermore, I accept 
the position to be that after the ultimatum from Mr 
Hutchinson to confine his discussions with Miss Smartt to 
office matters, the Applicant continued to endeavour to 
impress upon her his moral values and the teachings of the 
Bible. 1 accept Miss Smartt's evidence that he not 
infrequently detained her in his office for upwards of 45 
minutes after work, lecturing her on the Bible and its virtues. 
There is nothing to suggest that she was a willing participant 
in this, rather she said she felt obliged to comply with his 
request in order to make life more bearable for her in the 
office. That is not an unnatural reaction for a 19 or 20 year 
old faced with a request from a person in the position of the 
Applicant. Having heard and observed the Applicant, I have 
not the slightest doubt that she was intimidated by him in 
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this way. I do not say that it was sexual harassment in the 
proper sense of the term, but I am quite satisfied that the 
Applicant abused his position and in a way in which he was 
told not to. It was not his function to preach the virtues of 
his or anyone else's religion to staff members, particularly 
to a junior member of staff, who, on his own admission, he 
regarded as immature. It is not the case, as he asserts, that 
there can be nothing untoward about giving employees the 
scriptures and speaking to employees about them it if it is 
done in work time. Miss Smartt was employed as a 
receptionist/typist not as a student. 

Furthermore, I accept the position to be that despite the 
fact that Mr Van Mastrigt, to whom the Applicant was 
answerable, was not prepared to dismiss Miss Smaitt, when 
the Applicant thought fit, the Applicant gradually gave her 
less and less to do, until the point was reached where she 
was left with little or nothing to do. I accept her evidence 
that he stopped her from collecting the mail and doing the 
banking, taking over those tasks himself, and stopped her 
from using the computer. It is dear from the evidence of Mr 
Van Mastrigt that the Applicant wanted to retain the other 
female employee in the office, but not the Applicant and I 
cannot help but come to the conclusion that the Applicant 
did all in his power to see that that occurred. That does not 
seem to me to be the way for a competent office manager 
to behave, either in relation to his subordinates or to his 
superior. Nor would a competent manager frequently make 
snide remarks to her as she said was the case, and as I find 
to be the case following her initial complaint to the 
Respondent's head office, by suggesting that he could say 
nothing to her, because she would report the matter to the 
head office. 

In addition, it is clear that the Applicant was the source 
of a large number of complaints from other members of the 
staff to Mr Van Mastrigt alleging undue interference in their 
work. Whilst that does not necessarily mean he did his job 
poorly, it may also mean that his interpersonal skills were 
not ideal, and having heard Mr Van Mastrigt, I think the 
latter more likely to be the case. 

Overall. I cannot conclude the Applicant was unfairly 
dismissed. Though he was not given the opportunity to 
explain his conduct, as ideally he should have been, had he. 
given the same explanation as given on this occasion, there 
would have been good grounds to dismiss him. He does not 
deny that he discussed what are essentially personal matters 
with Miss Smartf s parents after the warning from Mr 
Hutchinson, or that he gradually took much of the work 
assigned to her away from her so that she was left with little 
to do or that he detained her after work to talk about the 
scriptures. A person in a senior position such as the 
Applicant's cannot expect a second warning that his 
performance is less than satisfactory (see: Sewards v. Canon 
Copiers Australia Pty Ltd (1983) 5 IR 227, 232). 1 consider 
that there was good reason to conclude, as did Mr Van 
Mastrigt, that the Respondent "got the wrong man" in its 
organisation and that the time had come to terminate his 
employment. 

Even if I am wrong and the dismissal could properly be 
characterised as being unfair, I am far from minded to order 
that he be reinstated. I take the position to be that as 
reinstatement is now the only practical remedy, the 
Commission ought to be more ready to award reinstatement 
than might otherwise be the case (see: Portius Pty Ltd v. 
Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch (1991) 71 WAIG 19 and see too: 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch, v. Coca Cola Bottlers, Perth (1991) 71 WAIG 
3144). However, it remains a remedy to be exercised with 
a degree of caution (Slonim v. Fellows (1984) 154 CLR 505, 
515). 

It is clear that the Applicant, by his conduct, has caused 
the Respondent much embarrassment. By his own evidence, 
he has shown himself incapable of distinguishing between 
managing an office and managing the private lives of staff 
in the office. I cannot think it is at all proper that he should 
seek to impose his religious beliefs on staff, especially those 
immature enough to be intimated by a person in a position 
of authority. In my view, there is every reason for the 
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Respondent to say, as it does, that it has lost all faith in the 
Applicant. In addition, the evidence is that the office was 
not a happy or harmonious place under the Applicant's 
managership and I cannot think it would be in any way wise 
to reinstate the Applicant, whether the dismissal be fair or 
unfair. It is not unimportant in this context that the Applicant 
apparently considered his position to be so untenable at the 
time of the first complaint that he should resign. There is 
nothing on the credible evidence to suggest that that position 
improved with the effluxion of time. 

For the foregoing reasons the application should be 
dismissed. 

Appearances: The Applicant appeared in person. 
Mr T.H. Caspersz (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Walter E. Van Witsen 

and 
World Services and Construction Pty Ltd. 

No. 223 of 1992. 
COMMISSIONER G.L. FIELDING. 

23 July 1992. 
Order. 

HAVING heard the Applicant in person and Mr T.H. 
Caspersz (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Inspection Testing and Certification Pty Ltd. 
No. C 290 of 1992 

Materials Testing Employees' Award, 1984 
No. A 5 of 1982. 

COMMISSIONER R.N. GEORGE. 
13 July 1992. 

Order. 
WHEREAS a conference was held on 27 May 1992 pursuant 
to Section 44 of the Industrial Relations Act 1979; and 

Whereas agreement was reached at that conference to the 
terms of The Association of Draughting, Supervisory and 
Technical Employees, Non Destructive Testing Construc- 
tion (Burrup Peninsula) Order No. C 290 of 1992; 

Now therefore the Commission, being satisfied that the 
matter is consistent with the Structural Efficiency Principles 
enunciated by the Commission in Court Session in its State 
Wage Case decisions and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby issues 
the terms of that Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 



1.-Title. 
This Order shall be known as The Association of 

Draughting, Supervisory and Technical Employees, Non 
Destructive Testing Construction (Burrup Peninsula) Order 
No. C 290 of 1992 and cancels and replaces Order No. CR 
198 of 1991. 

1A. — State Wage Principles. 
It is a condition of this Order that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
Order without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2. —Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Intent 
4. Area and Scope 
5. Term 
6. Terms and Conditions of Employment 
7. Distant Work and Living Out Allowance 
8. Site Disability Allowance 
9. Special Rates 

10. Safety Footwear 
11. Travel Allowance 
12. Special Conditions of Employment Payment 
13. Hours 
14. Rest Period 
15. Meal Interval 
16. Cyclone Procedure 
17. Christmas Leave and Travel 
18. Project Disputes Procedure 
19. Safety Procedures 
20. Saving 
21. No Extra Claims 
22. Wages 

3. —Intent. 
Agreement has been reached for the terms of this Order 

with contractors, unions and employees thereby enabling a 
constructive and co-operative approach to industrial rela- 
tions. 

Furthermore, specific provisions are established to assist 
in that approach and to ensure a minimum of non-productive 
time for any reason and that the objectives of productivity, 
efficiency and a satisfying and harmonious work environ- 
ment are met. 

The unions also commit that there shall be "no extra 
claims" in accordance with Clause 21. —No Extra Claims 
of this Order. 

It is the intention of the parties to constantly work towards 
the achievement and enhancement of those objectives by all 
measures available to them, including adherence to the 
provisions of this Order at all times. 

4. — Area and Scope. 
This Order shall apply to employees of Inspection, 

Testing and Certification Pty Ltd and covered by the 
Materials Testing Employees' Award, 1984 and engaged on 
work associated with the construction of the North West 
Shelf Gas Project on site at the Burrup Peninsula. 

5. —Term. 
The term of this Order shall be for the duration of the 

construction of the L.N.G. Train 3 of the Project and 
supporting utility systems, the Goodwyn Related Onshore 
facilities and any other construction work which occurs 
concurrently on the site and shall take effect from the 
beginning of the first pay period commencing on or after 
27 December 1991. 

6. —Terms and Conditions of Employment. 
Except as provided in this Order the terms and conditions 

of employment shall be in accordance with the Materials 
Testing Employees' Award, 1984. 

7. — Distant Work and Living Out Allowance. 
(1) Where an employee is engaged or selected or advised 

by an employer to proceed to construction work on the 
Burrup Peninsula and that work is at such a distance that 
he/she cannot return to his/her home each night and the 
employee does so, the employer shall provide the employee 
with suitable board and lodging or shall pay $275.00 per 
week to cover the expenses reasonably incurred by the 
employee for board and lodging. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
October 1, 1987 and every six months thereafter subject to 
rent, caravan hire and caravan site charge movements in 
Karratha. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, he/she may deduct from moneys owing or which 
may become owing to the employee an amount equivalent 
to the value of that board and lodging for the period of the 
absence. 

(3) Employees who qualify for the allowance prescribed 
in subclause (1) of this clause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in subclause (1) of this clause. 

(4) Employees engaged on work to which this Order 
applies and who qualify for the provisions of Clause 
19. —Distant Work and Camping Allowances of the 
Material Testing Employees' Award, 1984 shall be entitled 
to Rest and Recreation Leave in accordance with the 
following: 

(a) An employee in receipt of the allowance pre- 
scribed in subclause (1) of this clause may return 
home or to Perth or to any other place at a 
weekend to be mutually agreed upon between the 
employee and employer after ten weeks continu- 
ous service and in addition to the weekend shall 
be entitled to two days' leave on ordinary pay 
subject to the provisions of subclause (b) hereof. 

Thereafter, an employee may return after each 
further period of ten weeks continuous service and 
in each case he/she shall be entitled to two days' 
leave one of which shall be on ordinary pay 
subject to the provisions of subclause (b) hereof. 

(b) Where an employee returns home or to Perth or 
any other place in accordance with the provisions 
of this subclause and returns to the job and 
commences work at the time arranged with the 
employer, on the first working day for that 
employee immediately following the period of 
leave referred to herein, that employee shall be 
paid at the completion of the first pay period 
commencing on or after the day upon which the 
employee returns to work from the leave taken 
pursuant to paragraph (a) hereof the ordinary pay 
for that period of leave and the actual cost of air 
fares incurred in travelling home or to Perth or to 
any other place and to the job and which in no case 
shall exceed the cost of an economy air fare from 
the job to Perth and return. 

(c) The entitlement to leave and travelling accruing 
to an employee pursuant to subclause (a) hereof 
may be availed of as soon as reasonably practica- 
ble after it becomes due and if it is not availed of 
within one month after it so becomes due the 
entitlement shall lapse. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim payment pursuant to Clause 22. —Absence through 
Sickness of the Materials Testing Employees' Award, 1984 
or time spent on holidays pursuant to subclause (1) of Clause 
20. —Holidays of the Materials Testing Employees' Award, 
1984 shall not count for determining the employee's rights 
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to travel and leave under the provisions of subclause (4) of 
this clause. 

8.—Site Disability Allowance. 
To compensate for conditions which exist and exceed 

those conditions which are provided for within the Materials 
Testing Employees' Award, 1984 including excessive dust, 
heat and extremes of terrain, an employee shall be entitled 
to a payment of $1.31 per hour for each hour worked. 

9.—Special Rates. 
In addition to the allowance prescribed in Clause 8.—Site 

Disability Allowance of this Order employees shall be paid 
$2.82 per hour for each hour worked. This amount shall be 
in lieu of all special rates and allowances prescribed by the 
Materials Testing Employees' Award. 1984. 

10.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him/her to 
maintain and replace his/her safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognised by the parties to the Order that failure to observe 
these regulations may result in disciplinary action. 

11.—Travel Allowance. 
Employees performing work to which this Order applies 

shall be paid a travel allowance of: 
$15.50 per day if residing in Roeboume, or 
$9.80 per day if residing in Karratha. 

Provided that the allowances prescribed herein shall not be 
payable where the employer provides or offers to provide 
transport. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less than fifty four (54) 
hours per week, except for an employee engaged on shift 
work, and who works as directed by his/her employer, shall 
be entitled to a payment at the rate of $118.50 per week. 
Provided that an employee engaged on shift work, shall 
work not less than fifty four (54) hours over his/her rostered 
week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with Materials Testing Employees' 
Award, 1984 would have qualified to accrue the payment 
under subclause (1) of this clause, shall be entitled to accrue 
such payment notwithstanding the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of Clause 18.—Project Disputes Procedure of this Order, an 
employee shall forfeit only that portion of the payment as 
is referable to the period of industrial action, calculated in 
accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he/she worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his/her employer after the beginning of a week 
shall accrue the payment on the basis of the number of hours 

worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the 
Materials Testing Employees' Award, 1984 the payment 
will not accrue for that week. 

(8) An employee who works in excess of fifty four (54) 
hours per week shall be paid an additional $2.19 per hour 
for each hour so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.19 per hour. 

13.—Hours. 
(1) Notwithstanding the provisions of Clause 14.—Hours 

of Work of the Materials Testing Employees' Award, 1984 
the employer and the employee may agree to accrue up to 
a maximum of five Rostered Days Off to be taken at a 
mutually agreed time. 

If agreement cannot be reached the Shop Steward/Union 
shall be involved. 

Provided that should the services of an employee 
terminate with any such accrued Rostered Days not taken 
he/she shall be given payment in lieu of those days. 

(2) (a) This subclause applies only to an employee to 
whom Clause 19.—Distant Work and Camping 
Allowances of the Materials Testing Employees' 
Award, 1984 applies. 

(b) Notwithstanding the provisions of Clause 14.— 
Hours of Work of the Materials Testing Employ- 
ees' Award, 1984 any work that is performed by 
an employee in excess of 38 hours in a week but 
which does not exceed 40 hours in that week shall 
be deemed to be part of the ordinary hours of work 
for which the ordinary weekly wage is prescribed. 

(c) (i) An employee who works in excess of 38 
ordinary hours in any week shall accrue an 
entitlement to 24 minutes paid leave with 
respect to each such 24 minutes worked in 
excess of seven hours 36 minutes per day 
provided the maximum accrual in any week 
shall not exceed two hours. 

(ii) The leave so accrued shaU be taken with the 
Rest and Recreation Leave to which an 
employee is entitled pursuant to subclause 
(4) of Clause 7.—Distant Work and Living 
Out Allowance of this Order, provided that 
should the services of an employee terminate 
with any such accrued leave not taken he/she 
shall be given payment in lieu of that leave. 

14.—Rest Period. 
(1) Employees engaged on work to which this Order 

applies shall be entitled to one break of ten minutes each 
morning and one break of ten minutes each afternoon. 

(2) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for at ordinary rates 
immediately after such ceasing time and thereafter, after 
each four hours of continuous work, he/she shall be allowed 
to take a crib time of 20 minutes in duration which shall be 
paid for at ordinary rates. 

(3) An employer and employee may agree to any variation 
of the provisions of this Clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this Clause. 

15.—Meal Interval. 
Notwithstanding the provisions of subclause (6) of Clause 

17.—Overtime of the Materials Testing Employees' Award, 
1984 and subject to agreement between the employer and 
the employee an employee may be required to work for up 
to six hours without a meal interval. 



1854 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

16.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the Materials 

Testing Employees' Award, 1984 and subject to the 
provisions of this clause, the following shall apply when, 
because of a cyclone, the employer stands down those 
employed under this Order. 

(2) Each employee who— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer; 

shall be paid for the normal rostered ordinary 
time and overtime hours occurring during the 
stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down— 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so 
requested, 

is not entitled to pay for that day. 
(4) An employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Order, shall not exceed 
21/2 times the single time rate. 

(5) (a) After the "all clear" has been given each 
employee shall be notified by the employer of— 

(i) the time at which normal operations are to 
resume; and 

(ii) the time at which employees are to resume 
work; and 

an employee who does not present for work at the 
time referred to in subparagraph (ii) hereof is in 
respect of that day only entitled to payment for 
time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this 
subclause may be per medium of written notice or 
by special announcement broadcast by radio 
and/or television provided that such an announce- 
ment is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated 
time at which normal operations are to be 
resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by the cyclone, 
be usefully employed, the employer may stand the employee 
down without pay. 

17.—Christmas Leave and Travel. 
Employees who qualify for the provisions of subclause 

(4) of Clause 7.—Distant Work and Living Out Allowance 
of this Order may return to their home or to Perth or to any 
other place at Christmas— 

(a) by availing himself/herself of the entitlement to 
leave and travelling prior to the completion of the 
next accrual period; or 

(b) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave an entitlement to that leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 

by the employer through no fault of that employee. 
For the purposes of this provision the. employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under 
his/her contract of employment. 

18.—Project Disputes Procedure. 
Disputes Procedure 

All parties understand the importance of the Project and 
in the. interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties agree that at all times to abide by the 
following procedure and work will continue without any 
industrial action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as negoti- 
ations proceed during the following proce- 
dure it may be necessary to report back to, 
or gain instruction from, the work force. 
However, where such meetings are required, 
the unions agree to minimise disruption and 
shall obtain the agreement of management 
about timing and the venue for the meeting 
otherwise work shall continue as normal. 

Note 2: Contractors or their representatives shall 
make themselves available upon the request 
of the shop steward so as to quickly deal with 
the grievance or claim being raised. How- 
ever, all parties need to understand that the 
process of negotiation and consultation takes 
time. 

Note 3: The employer shall ensure that all practices 
applied during operation of the procedure are 
in accordance with safe working practices 
and consistent with established custom and 
practice at the workplace. 

Note 4: Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, 
unless mutually agreed between the parties 
at the time, these steps could take up to three 
(3) working days providing the State Union 
Official(s) to be involved is/are available in 
that time to participate in direct negotiation. 

1. The employee and/or his/her Shop Steward shall 
discuss any claim and/or grievance with his/her foreperson 
or supervisor. 

2. If the matter is unable to be resolved the Shop Steward 
shall discuss any claim or grievance with the staff member 
responsible for industrial relations. If the matter remains 
unresolved then it shall be brought to the attention of the 
Contractor's Project Manager. 

3. In the event of such negotiations not resolving the claim 
or grievance the Shop Steward shall involve the appropriate 
State Union Official who shall meet with the employer and 
participate in direct negotiations in an attempt to resolve the 
matter. The employer may seek the assistance of the 
Chamber of Commerce and Industry of Western Australia, 
in a further attempt to resolve the matter through direct 
negotiation. 

If the matter is not resolved by negotiation in accordance 
with steps 2 and 3 hereof, the parties shall record the 
matter(s) which remain in dispute and that this procedure 
has been complied with for the purposes of subclause (4) of 
Clause 12.—Special Conditions of Employment Payment of 
this Order. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid stoppages 
of work, lockouts or any other bans or limitations on the 
performance of work while steps 2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved, the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 
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Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather than the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the 
Western Australian Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognise employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he/she would not normally perform within 
his/her classification but for which he/she is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he/she is classified. 

19.—Safety Procedures. 
1. Employee Health and Safety Representatives 
Subject to the provisions of the Occupational Health, 

Safety and Welfare Act 1984: 
(i) Each Main Subcontractor will have an Employee 

Health and Safety Representative and Deputy (the 
Deputy to relieve during the absence of the Health 
and Safety Representative), in each major con- 
struction area who will represent all employees 
employed by both the Subcontractor and Lower 
Tier Subcontractor in that area. 

(ii) Any employee may contact the Management or 
Health and Safety Representative as he/she re- 
quires. If a Health and Safety Representative does 
not have the required knowledge in a specific 
field, he/she may call upon a person within that 
contract who has the appropriate knowledge or, 
subject to authorisation by his/her Supervisor, to 
contact a person outside that Contract who has the 
appropriate knowledge. 

(iii) Each Health and Safety Representative shall meet 
weekly with the Subcontractor's nominated 
Safety Co-ordinator to discuss the Subcontractor's 
Safety Programme. 

(iv) If it becomes apparent that more than one (1) 
Employee Health and Safety Representative is 
required on a Contract because of the nature of the 
job, further discussions will take place between 
the parties, (KJK, Subcontractor and Unions). 

(v) There will not be any deduction of wages for time 
spent on safety matters by the Health and Safety 
Representative when the time so spent has been 
authorised by his/her employer. 

(vi) Each Health and Safety Representative will be 
identified by an appropriate sticker which will be 
affixed to his/her safety helmet. 

2. Area Safety Advisory Committee 
(i) An Area Safety Advisory Committee shall be 

established in each major construction area. 
The Area Safety Advisory Committee will 

consist of the KJK Area Manager, KJK Accident 
Prevention Advisors, Subcontractor(s) nominated 
Safety Co-ordinators and Employee Health and 
Safety Representative(s) working within the de- 
fined area. There shall be one Employee Health 
and Safety Representative for each Subcontractor 
working within the defined area. 

Each Subcontractor representative(s) shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight 

(ii) Subcontractor(s) shall be designated to an Area 
Safety Advisory Committee based on the area 
within which the majority of the subcontractor's 
work is to be performed. 

(iii) The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of one (1) hour. The Area Safety Advisory 
Committee shall review the safety performance 
within that area. 

3. Safety Disputes Settlement Procedure 
Subject to the provisions of the Occupational Health. 

Safety and Welfare Act 1984 the following procedures shall 
apply in addition to those matters set out elsewhere in this 
Order for the resolution of safety grievances at the work 
place and shall be "the relevant procedure" for the purposes 
of Section 24 of the said Act. 

It is the intention of this procedure to prevent injury and 
to eliminate disputes likely to cause stoppages of work and 
loss of earnings. 

Note: Nothing in this procedure prevents an employee 
from refusing to work where he/she has reasonable grounds 
to believe that to continue to work would expose him/her 
or any other person to a risk of imminent and serious injury 
or imminent and serious harm to his/her health. 

In such cases the employee shall forthwith notify his/her 
immediate supervisor and safety representative. 
Safety Grievance Procedure 

(i) Employees shall raise problems of a safety nature 
with their Foreperson or Supervisor in the first 
instance. 

Where an employee encounters what he/she 
believes to be a safety hazard or is allocated work 
to perform in what he/she considers constitutes an 
unsafe situation, he/she shall immediately advise 
his/her Foreperson or Supervisor and the work 
process in question shall not be carried out until 
such time as the matter has been finally deter- 
mined except under such conditions as are agreed 
between the parties. 

(ii) Supervisor shall immediately discuss the matter 
with the employee with a view to resolving the 
problem without delay. 

(iii) Should the safety grievance remain unsolved, the 
Management of the employees concerned, the 
Health and Safety Representative with that em- 
ployer in that area, and a KJK Accident Prevention 
Advisor, shall meet and inspect the work area to 
ascertain a resolution to the safety grievance. 

(iv) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontractor. 
The Constmction Safety Branch Inspector may be 
requested by any of the parties to advise on the 
application and interpretation of the Occupational 
Health, Safety and Welfare Act 1984 and the 
Occupational Health, Safety and Welfare Regula- 
tions 1988. Nothing herein shall limit the parties' 
rights under the Occupational Health, Safety and 
Welfare Act 1984. 

(v) All parties shall endeavour to maintain continuous 
productive work for those employees not in the 
immediate area concerned. Employees who have 
refused work or have been removed from the 
immediate area where a safety hazard exists, may 
be allocated by the Subcontractor, alternative 
work in another area in accordance with Section 
27 of the Occupational Health, Safety and Welfare 
Act 1984. 

(vi) Provided the above safety grievance procedure is 
complied with, entitlements to pay and other 
benefits shall continue in accordance with Section 

07533-5 
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28 of the Occupational Health, Safety and Welfare 
Act 1984. 

4. Minimum Scaffold Requirements 
(i) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around 
the site. Kickboards are required to be installed on 
all working platforms that exceed three metres in 
height. 

(ii) When a licenced scaffolder is required to super- 
vise the erection of scaffolding and the licenced 
scaffolder is completely satisfied that the require- 
ments have been met (no bent tubes, frames, etc.), 
he/she will affix his/her personal tag to such 
scaffold. 

(iii) Any scaffold to be built above six (6) metres from 
the ground must be erected under the direct visual 
supervision of a licenced scaffolder. 

(iv) Any tubular scaffolding to be built, as referred to 
in Schedule 6 of the Occupational Health, Safety 
and Welfare Regulations 1988, must be erected 
under the direct visual supervision of a licenced 
scaffolder. 

(v) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER-KEEP OFF 
SCAFFOLDERS ONLY 

(vi) Scaffolders are not expected to erect any scaffold- 
ing if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard 
nature. 

(vii) Scaffolding erected in an unworkman-like manner 
will not be acceptable on the site. 

(viii) Unauthorised persons shall not interfere with 
scaffolds. 

(ix) A person shall not do the work of an unlicenced 
scaffolder unless: 
(a) He/she has been issued with a "permit" by 

a KJK on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicenced scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(b) He/she works under the visual supervision of 
a licenced scaffolder on work defined in 
points (iii) and (iv) above. 

An unlicenced scaffolder may perform scaffolding 
work on work other than scaffolding work defined 
in points (iii) and (iv) above, without the 
requirement to work under the visual supervision 
of a licenced scaffolder. 

(x) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

5. Unsatisfactory Equipment 
(i) Employees shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(ii) All chain slings shall be clearly marked with their 

safe working load. 
(iii) KJK shall provide an area away from the work site 

where any unsatisfactory scaffolding and rigging 
gear may be deposited after the employer con- 
cerned has been notified. 

6. Transport on Site 
No employee shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 
7. Excavations or Trenches 
An employee shall not enter an excavation or trench, as 

referred to in Division 4 of Part 9 of the Occupational 
Health, Safety and Welfare Regulations 1988, unless that 
excavation or trench has been inspected by an inspector of 
the Construction Safety Branch or a KJK Site Accident 
Prevention Advisor. 

8. Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be submitted 
to KJK for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he/she has signed and the 
excavation area has been marked showing any other services 
in the area. 

No employee is expected to perform such work unless 
he/she has a copy of the Excavation Permit in his/her 
possession. 

20. — Saving. 
Neither this Order nor any part thereof shall be used by 

the employers or the union before any Industrial Tribunal 
or in private negotiation in respect of proceedings by or 
against any other employer or union as it is recognised that 
the conditions of this Order relate only to the special and 
isolated circumstances which exist in respect to construction 
work on the Burrup Peninsula. 

21. —No Extra Claims. 
It is a condition of this Order that the unions undertake 

for the term of this Order not to pursue any extra claims in 
respect to construction work on the Burrup Peninsula except 
for progressive updating of existing matters to include all 
applicable State Wage Case Decisions and consistent with 
State Wage Case Principles. 

22. — Wages. 
The minimum weekly rate of wage payable to employees 

covered by this Order shall be: 
(1) Trainee Technical Assistants and Junior Employ- 

ees: 
(Expressed as a percentage of the "First Year of 
Continuous Service" rate of wage provided in 
subclause (2)(a) of this clause, and calculated to 
the nearest ten cents). 

% 
17 years of age and under 45 
18 years of age 62 
19 years of age 75 
20 years of age 88 
Classification Year of Rate 

Continuous of Wage 
Service 
within 

Industry 
$ 

1st 369.90 
2nd 380.10 
3rd 392.00 
4 th 405.10 
5th 416.90 

An adult "Trainee Technical Assistant" 
shall, during the first six month's of his/her 
employment, be paid at the rate of 88% of the 
first year rate provided herein for a "Techni- 
cal Assistant". 

Classification Year of Rate 
Continuous of Wage 

Service 
within 

Industry 
$ 

(b) Technician: 1st 425.90 
2nd 441.70 
3rd 457.90 

(c) Technical Officer 1st 470.20 
2nd 490.40 
3rd 513.60 

(2) Adult Employees: 
(a) Technical Assistant 
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(3) The wage rates prescribed in subclause (2) hereof 
include all available increases pursuant to State 
Wage Case Decisions up to but not including 2nd 
Stage Structural Efficiency arising out of the 
September 1989 State Wage Case. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another. 
No. C 398 of 1992. 

COMMISSIONER O.K. SALMON. 
10 July 1992. 

Order. 
WHEREAS on 7, 8 and 10 July 1992 a conference pursuant 
to s.44 of the Industrial Relations Act 1979 was held 
concerning bans and limitations arising from the dismissal 
from employment of Kimberley John Rush; and 

Whereas the Commission made recommendations to the 
parties with the object of providing grounds for an amicable 
settlement of their dispute; and 

Whereas the parties have reached agreement on the terms 
of settlement and have requested the Commission to make 
an order pursuant s.44(8) of the Act giving effect to these 
terms of settlement. 

Now therefore, by consent and pursuant to the powers in 
s.44(8) of the Industrial Relations Act 1979 the Commission 
makes the following order— 

1. That Kimberley John Rush be suspended from 
work until 7.00am on 27 July 1992. 

2. That in the event of an unauthorised absence from 
his employment after the date of this Order, 
Kimberley John Rush will be deemed to have 
committed wilful misconduct and to have pro- 
vided the grounds for his summary dismissal from 
employment. 

3. That in the event of Kimberley John Rush being 
absent from work through sickness or injury, he 
shall produce a certificate from a registered 
medical practitioner for all such absences in 
excess of current award payment for sickness 
provisions. 

4. That in the event of Kimberley John Rush losing 
time through sickness or injury he shall notify his 
foreperson or supervisor before 7.15am on the day 
concerned unless special or extenuating circum- 
stances exist. If he is unable to notify the 
foreperson or supervisor he is to notify the 
Security Officer. 

5. That all existing written and verbal warnings to 
Kimberley John Rush are operative. 

6. That Kimberley John Rush will refund in full all 
moneys paid to him as a result of his employment 
being terminated on 26 June 1992 by 10 July 1992. 

7. That all bans and limitations be removed immedi- 
ately. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No. C 203(1) of 1992. 

COMMISSIONER O.K. SALMON. 
29 July 1992. 

Order. 
WHEREAS on 31 March 1992 in proceedings divided from 
conference No. C 203 of 1992 and numbered C 203(1) of 
1992 the Commission made a consent order pursuant to the 
power in s.44(8)(a) of the Industrial Relations Act 1979 
binding on the State Energy Commission of Western 
Australia and The Construction Mining and Energy Work- 
ers' Union of Australia, Western Australian Branch (the 
parties); and 

Whereas in respect of C 203 of 1992 in correspondence 
to the Commission jointly signed on behalf of the parties and 
dated 29 July 1992 the Commission is asked to vary the 
order in C 203(1) of 1992 according to the terms set out in 
that letter. 

Now therefore pursuant to s.44(8)(a) of the Industrial 
Relations Act 1979 the Commission varies the order in No. 
C 203(1) of 1992 by deleting (1) of that Order and inserting 
in lieu thereof the following — 

(1) The State Energy Commission of Western Austra- 
lia to select the senior Unit Attendant Grade 2 to 
perform the duties of a Unit Attendant Grade 1 and 
the senior Auxiliary Plant Attendant to perform 
the duties of a Unit Attendant Grade 2 on a Mixed 
Functions basis. 

These two employees will be required to fill 
rostered positions for half the shift cycle for shifts 
1 and 9; and they will be required to carry out the 
duties of a Unit Attendant Grade 1 or Unit 
Attendant Grade 2 as directed for the rest of the 
shift cycle. 

It is acknowledged that this arrangement will 
necessitate a redistribution of personnel and it is 
understood that these mixed functions arrange- 
ments are to provide the relief for shift 1 and 9 as 
a Unit Attendant Grade 1 and a Unit Attendant 
Grade 2 across all stages of the station. 

This arrangement will cease at the conclusion 
of the classification and structure reorganisation 
of wages shift operations at Muja Power Station 
or on 30 June 1993, whichever is the earliest. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
EPT Pty Ltd and Others 

and 
The Metals and Engineering Workers' Union, Western 

Australian Branch and Others. 
No. C 477 of 1992. 

COMMISSIONER R.N. GEORGE. 
6 August 1992. 

Order. 
WHEREAS on 5 August 1992 the Applicant employers filed 
in the Commission an application for a conference pursuant 
to Section 44 of the Industrial Relations Act 1979, on the 
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following grounds as set out in Schedule C to the 
application. 

"The Applicants seek the urgent assistance of the 
Commission to resolve strike action on the Hlsmelt 
Engineering Project at Kwinana. 

On Tuesday 4 August 1992 union organisers from 
the respondent unions held a stop work meeting of the 
site workforce, allegedly to report back on the outcome 
of the Commission proceedings in respect of the site 
agreement on 16 July 1992. 

The result of the meeting was that employees 
commenced strike action and resolved not to return 
until a further report back meeting on Friday 7 August 
1992. We understand the action is in support of 
additional redundancy payments. 

This action is in blatant breach of the undertakings 
given by the unions to the Commission in matter 
CR317 of 1992 and the basis on which employers 
agreed and accepted (a proposal) by the unions to allow 
the site agreement matter to proceed by consent rather 
than arbitration. 

Further the action completely disregarded the condi- 
tions outlined in the site agreement in respect of a 
dispute resolution procedure and the no extra claims 
commitment agreed to by the union(s) on behalf of their 
members. 

This action seriously jeopardises the bone (sic) fides 
of the unions in the proceedings before the Commission 
and consequently and (sic) further undertakings that 
may be forthcoming. 

Accordingly the Applicants believe that this matter 
will only be resolved by the issuance of immediate 
return to work orders and strongly request the issuance 
of such orders."; 

Whereas at a conference held on 6 August 1992 the 
Commission was informed that on 4 August 1992 employ- 
ees of the Applicant employers being members of or eligible 
to be members of the Respondent unions attended a stop 
work meeting called and authorised by the following union 
officials: 

Mr Les McLaughlin — AEEFEU 
Mr Colin Saunders — AWU 
Mr Graham Pallet — ABLF 
Ms Marianne Tome — CMETU 
Mr Bob Dalrymple — MEWU: 

and 
Whereas the stop work meeting resolved that all 

employees on site would cease work and not meet again 
until 7.00am on Friday 7 August 1992; and 

Whereas the Commission was informed, and it was not 
disputed, that the stop work meeting and strike action which 
followed was in breach of Consent Order No. CR 317 of 
1992 issued by the Commission on 27 July 1992 prescribing 
site specific conditions applicable to the Hlsmelt Construc- 
tion Project, in particular Clause 9.—Industrial Relations 
Procedure and Clause 11.—No Extra Claims: and 

Whereas the Commission was further informed that there 
has now been 14 unauthorised stoppages of work on the 
Hlsmelt Construction Project in 12 weeks; and 

Whereas the Commission is aware that the Hlsmelt 
Project is a major research and development project of 
Australian and international importance in that it is engaged 
in significant technology development in direct competition 
with other countries in an environment where time is 
critical; and 

Whereas this factor was recognised in the site agreement 
approved by the Commission in Matter No. CR 317 of 1992 
and in verbal and written commitments given by the 
Respondent unions party to that agreement not to pursue 
further claims except where those claims are consistent with 
the Wage Fixing Principles; and 

Whereas it was revealed in the course of the conference 
by the Respondent unions that the industrial action is part 
of an industrial campaign to gain a general wage increase 
of 4.5% in the construction industry in Western Australia in 
satisfaction of claims permissible under the Enterprise 
Bargaining Principle; 

Now therefore the Commission, having regard for the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question, 
hereby orders in accordance with the provisions of Section 
44 of the Industrial Relations Act 1979 that— 

(1) The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch, the Metals and Engi- 
neering Workers' Union, Western Australian 
Branch, the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Austra- 
lian Branch) and The Australian Builders' 
Labourers' Federated Union of Workers—West- 
em Australian Branch (the Respondent unions) 
and their officials shall forthwith take all neces- 
sary steps to cease all industrial action at the 
Hlsmelt Construction Project site Kwinana in- 
cluding, but not limited to, bans, limitations or 
strikes affecting the employers party to this Order 
as soon as may be possible hereafter, but in any 
event not later than 8.30am, Friday 7 August 1992. 

(2) The Respondent unions and their officials and 
each of the employees of the Applicant employers 
who are members of or eligible to be members of 
the Respondent Unions shall not engage in any 
industrial action after 8.30am on Friday 7 August 
1992 and such employees of the Applicant 
employers shall thereafter work in accordance 
with their respective contracts of employment and 
refrain from commencing or taking part in further 
industrial action until this Order is revoked. 

(3) The Respondent unions and their officials shall 
bring the terms of this Order to the attention of the 
employees referred to in paragraph (2) above 
using all the usual and reasonable means of 
communication available to them. 

(4) The employers shall give whatever assistance as 
may be necessary or reasonable to the Respondent 
unions and their officials to aid it in complying 
with paragraph (3) of this Order and in any event, 
if substantial compliance does not occur, the 
Applicant employers shall bring the matters 
encompassed in this Order to the attention of 
employees who may not have received communi- 
cation from the Respondent unions. 

(5) The parties shall establish representative groups 
for the purpose of meeting in conference under the 
Chair of the Commission to consider a process by 
which the claim by the Respondent unions under 
the Enterprise Bargaining Principle may be pro- 
gressed and finalised. This process to commence 
no later than 13 August, 1992. 

(6) Liberty is reserved to the parties on the giving of 
24 hours' notice or such other notice as is accepted 
by the Commission, to make application to vary 
or cancel the terms of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Australian Nursing Federation, Industrial Union of 
Workers Perth, 

and 
Goomalling and Districts Hospital, 

and 
Hon. Minister for Health. 

No. C 275 of 1992. 
COMMISSIONER S.A. KENNEDY. 

18 June 1992. 
Direction. 

WHEREAS the dispute was the subject of a report back by 
the parties to the Commission on the 16th day of June 1992; 
and 

Whereas the Commission was satisfied that the actual 
participation of employee/s of the Hon. Minister for Health 
in the course of the dispute exclusive of two of the parties 
to it prima facie established the interest of the Hon. Minister 
for Health in the outcome to an extent which warranted a 
joining to the matter for the purposes of conciliation and 
proper accountability; and 

Whereas the Hon. Minister for Health was given notice 
of that view, was afforded an opportunity to be heard and 
did not object to being joined; 

Now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 and 
specifically section 27(l)(j), do hereby direct— 

That the Hon. Minister for Health be joined to Matter 
No. C 275 of 1992 with effect on and from the 18th day 
of June 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

Charlie Guerinoni and Sons. 
No. CR 397 of 1992. 

COMMISSIONER J. F. GREGOR. 
20 July 1992. 

Order. 
WHEREAS on the 7th of July 1992 the Commission 
referred for hearing and determination a dispute between the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and Charlie Guerinoni and Sons over 
the dismissal of Stephen Meyers, a member of the said 
Union; and 

Whereas the matter was listed for hearing in Kununurra 
on the 15th of July 1992; and 

Whereas during the hearing of Application No. CR 300 
of 1992 between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers and Charlie 
Guerinoni and Sons, the AWU sought leave to withdraw this 
application; and 

Whereas the Respondent Charlie Guerinoni and Sons did 
not oppose leave to withdraw; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby orders 
by consent— 

That leave to withdraw is hereby granted. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Charlie Guerinoni and Sons. 

No. CR 300 of 1992. 
COMMISSIONER J. F. GREGOR. 

20 July 1992. 
Order. 

WHEREAS on the 17th of June 1992 the Commission 
referred for hearing and determination a dispute between the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and Charlie Guerinoni and Sons over 
the dismissal of Ian Moulsdale, a member of the said Union; 
and 

Whereas the matter came on for hearing in Kununurra on 
the 13th and 14th of July 1992; and 

Whereas during the hearing the AWU sought leave to 
withdraw the application; and 

Whereas the Respondent, Charlie Guerinoni and Sons did 
not oppose leave to withdraw; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby orders 
by consent— 

That leave to withdraw is hereby granted. 
(Sgd.) J.F. GREGOR. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association 

of Western Australia Incorporated 
and 

The Honourable Minister for Agriculture. 
No. PSA CR90 of 1991. 

COMMISSIONER J.A. NEGUS. 
5 August 1992. 

Reasons for Decision. 
THE COMMISSIONER: This dispute arose from some 
reorganisation of staffing undertaken by the Agriculture 
Protection Board (hereinafter A.P.B.). It is common ground 
that the three officers at the centre of this contretemps had 
been employed for many years by the A.P.B. as construction 
and maintenance workers pursuant to the Australian 
Workers' Union (A.W.U.) Construction, Maintenance and 
Service (W.A. Government) Award of 1987. They had been 
attached to the Argentine Ant Eradication Programme which 
was apparently so successful that it has been diminished 
progressively and finally discontinued, with the employees 
being declared redundant. This situation was notified to the 
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Office of Redeployment in October 1990 and the three 
officers became available for redeployment. 

They were utilised by the A.P.B. on divers activities so 
as to maintain them in employment. One such role was as 
supervisors of the Q-fly eradication programme with duties 
which closely paralleled those of district agriculture 
protection officers (hereinafter A.P.O.'s). So close was the 
parallel that the A.P.B. management decided that the three 
officers should receive equivalent salary and conditions to 
those enjoyed by A.P.O.'s. They were given the temporary 
status of government officers with personal classifications 
at Level 3.1. 

The opportunity of solving the personnel problem 
permanently arose in 1991 when a special voluntary 
severance scheme was announced by the government. There 
were four categories of officer which might be approved for 
voluntary severance. The first two required a position to 
disappear within the agency and that I understand to have 
been the main purpose of the exercise. The other categories 
allowed for severance to occur if the position was to be filled 
by a redeployee or by a school leaver. Three A.P.O.'s 
located in the metropolitan region were identified as persons 
seeking voluntary severance. The agency had no wish to see 
those items abolished from their establishment so the 
obvious and acceptable solution for them was to allow the 
three A.P.O.'s to retire early and to fill the vacancies with 
the three redeployees who had already been adjudged as 
suitable for such appointments. 

It was argued by the respondent that every aspect of the 
exercise has followed well established and understood 
policies and practices and the agency has acted at all times 
in good faith. The government policy on redeployment has 
been operative since July 1986 and it was incorporated in 
a General Order of this Commission on 17 January 1989. 
(69 WAIG 517 & 1383). It is relevant to this dispute, to 
quote from Clause 4.—Redeployment and Retraining of that 
Order:— 

"...Suitable alternative employment shall be defined 
as that which provides the employee with a position 
which— 

a) is a permanent position with a Government 
employer; 

b) has a wage or salary as close as possible to 
that of the employee's existing position; and 

c) does not require the employee to change 
his/her place of residence in order to take up 
the position,..." 

(69 WAIG 517)(emphasis added) 
The Association, in seeking to overturn the actions of the 

agency on this occasion, is endeavouring to protect the 
interests and aspirations of its members who are employed 
as A.P.O.'s and perhaps of other members who may seek 
promotion to a position of A.P.O. at Level 3. Not 
surprisingly, the Association can identify several A.P.O.'s, 
with some years of service in rural locations, who would 
relish the opportunity of applying for a position in the 
metropolitan region if such was advertised. 

Mr Lubout, who appeared for the Association, claimed 
that the respondent had breached merit and equity agree- 
ments by refusing to advertise the three vacancies and a 
breach of the redeployment rules occurred because the three 
appointees had gained a promotion when placed in the 
A.P.O. posts. He led evidence in some detail from Mr W.M. 
Clark, an accountant, to support his argument that the 
officers had been promoted. There is no doubt that the 
figures produced by the chartered accountant suggest that 
the Government Officers' salary and conditions provide for 
significantly more attractive long term prospects than does 
the A.W.U. award which previously covered the redeploy- 
ees. 

Ms Sheridan, representing the respondent, accepted that 
a promotion may have occurred in a technical sense. She 
argued that to properly assess the situation one must read 
the definition of promotion in the Industrial Relations Act 
alongside the Redeployment General Order and the govern- 
ment policy on redeployment. 

Although Mr Lubout argued at some length about the 
perceived failure of the respondent to comply with agree- 
ments reached by the Association and the government 
regarding a new promotion appeal procedure which operates 
while an exemption is in force pursuant to S.80X(5) of the 
Act. I do not find it necessary to consider that issue. The 
respondent does not resile from the Internal Appeal 
Procedure or from the associated agreements but says in 
essence that the three metropolitan positions would not have 
been advertised or approved for advertising even if the 
relevant sections of the Act were in operation. This was a 
case of the redeployment policy and General Order taking 
precedence over the ordinary promotion rights of officers 
whose continued employment was not in jeopardy. 

Perhaps the strongest argument called in aid by Ms 
Sheridan is the doctrine of estoppel. Evidence was adduced 
from Mr P. King. Manager of Recruitment, Development 
and Mobility in the Public Service Commission that at the 
time of broad banding a group of officers classified at 
C-0-8/10 had been given personal classifications at Level 
6.1 and an undertaking that they would be appointed to 
Level 6 positions as suitable vacancies arose. These 
appointments would override the advertising of vacancies as 
do redeployments generally. 

It was quite common for employees to be redeployed from 
wages awards to salaried positions; an estimated three 
hundred such movements having ocurred in the past two 
years. Over an eight year period some three thousand 
redeployments had been effected and Mr King surmised that 
this was the first occasion that the Association had disputed 
the fairness and equity of the application of the policies. 

It was Ms Sheridan's submission that the Association, 
having acquiesced and actively co-operated in the applica- 
tion of the policies in question, was now estopped from 
pursuing the instant claim. There is persuasive force in that 
argument and on that ground alone I would be precluded 
from making the orders sought by the Association. 

The requirements of S.26 of the Act lend further weight 
to the view that the claim must fail. The respondent's actions 
have furthered the interests of the six employees most 
immediately concerned and in a practical sense there were 
no other persons who could, in reality, establish an interest 
in the matter. The aggrieved A.P.O.'s in country postings 
did not ever have a vacant position to which they might 
aspire. The three officers who took voluntary severance 
would not have been permitted so to do unless the acceptable 
redeployees had replaced them. In one sense there never 
were vacancies, as the movements of the six employees were 
interlocked, interdependent and simultaneous. The evidence 
is also clear that the A.P.B. followed the guidelines 
delineated in the General Order in the manner in which the 
redeployments were effected. It is said that the wages 
employees achieved a promotion by the improvement of 
their prospects but it should be remembered that an initial 
appointee at Level 1 to the position of A.P.O. is able to 
progress to the top of Level 3 without sustaining challenge 
from other officers. 

In rejecting the Association's claim in this matter I feel 
constrained to remark that I am not without sympathy for 
the plight of the A.P.O.'s in country posts who seek to move 
to a more attractive location. The three officers from the 
Argentine Ant programme might well be longer serving than 
some of those A.P.O.'s but they can be seen by their new 
peers to have achieved a considerable advantage by force of 
fortuitous circumstance. 

It is my understanding that Public Servants and Govern- 
ment Officers generally are required to accept transfer 
anywhere in the State according to the operational needs of 
their agency. Now that requirement seems to cut right across 
the redeployment policy in the General Order which forbids 
a change of place of residence being required. It seems to 
me that agencies which are responsible for providing 
services across this vast State of W.A. should have a clearly 
expressed transfer policy with equitable and agreed criteria 
so that officers seeking a turn in a preferred location might 
be accommodated and others perhaps might be required to 
suffer some dislocation so as to make way for a person with 
greater claims. 
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The Association claim on this occasion must be dis- 
missed. 

Appearances: Mr R. Lubout on behalf of the Applicant. 
Ms J. Sheridan on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association 

of Western Australia Incorporated 
and 

The Honourable Minister for Agriculture. 
No. PSA CR 90 of 1991. 

COMMISSIONER J. A. NEGUS. 
5 August 1992. 

Order. 
HAVING heard Mr R. Lubout on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders — 

That the matter be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia — Western Australian 

Branch 
and 

Dreena Construction and Consolidated Construction Pty 
Ltd. 

No. CR 416 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

31 July 1992. 
Order. 

THE Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and 

Energy Workers' Union of Australia, 
Western Australian Branch 

and 
BHP Iron Ore Ltd. 

No. CR 343 of 1992. 
COMMISSIONER J.F. GREGOR. 

28 July 1992. 
Order. 

WHEREAS a conference was held in Perth on the 27th of 
July 1992 do discuss disposal of this application; and 

Whereas The Construction, Mining and Energy Workers' 
Union advised the Commission that on review of the 
evidence available to support its position it had decided that 
it would seek leave to withdraw or discontinue the 
application; and 

Whereas BHP Iron Ore Ltd had no objection to the 
application being discontinued; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 and by 
consent, hereby orders — 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Kirfield Engineering Aust Pty Ltd and Western 
Construction Company. 
No. CR 253 of 1991. 

Western Construction Company, Kirfield Engineering Aust 
Pty Ltd, and Ralph M. Lee (WA) Pty Ltd. 

and 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, and Australian Electrical, Electronics 

Foundry and Engineering Union, WA Branch and 
The Construction Mining and Energy Workers Union of 

Australia, WA Branch. 
No. CR 257 of 1991. 

COMMISSIONER C.B. PARKS. 
27 July 1992. 

Reasons for Decision. 
THE COMMISSIONER: On 3 May 1991 at Kalgoorlie, the 
Commission convened a conference pursuant to s.44 of the 
Industrial Relations Act 1979 (the Act). Thereat the 
Commission joined the applications made by both the 
Unions and construction employers involved in an industrial 
dispute resulting from alleged safety issues at the Kalgoorlie 
Consolidated Gold Mines, Fimiston Mill Upgrade Project. 
The conference was reconvened on 9 and 16 May 1991 in 
Perth and again on 20, 21 and 22 May 1991 in Kalgoorlie. 
Following this last mentioned date, the parties held further 
discussions, however the Commission was subsequently 
informed that one matter remained in dispute. 

On 21 June 1991, the Commission issued a Memorandum 
of Matters for Hearing and Determination which identified 
that matter in the following terms — 

"The Unions claim on behalf of their members, 
payment for all time lost between 8.00 am on Tuesday, 
30 April 1991 and 6.30 am Monday, 13 May 1991, and 
for all time lost between 6.30 am Thursday, 16 May 
1991 and 6.30 am Thursday, 23 May 1991, when 
employees reported ready, willing and available for 
work in safe work areas on the Fimiston Mill Upgrade 
Project site, but having failed to work as directed, were 
deemed by their respective employers to be on strike. 

The claim is for payment in accordance with the 
employees' usual contract of employment, inclusive of 
all regularly worked overtime and other award entitle- 
ments. 

The employers object to the claim." 
Kalgoorlie Consolidated Gold Mines (hereafter referred 

to as KCGM) engages in obtaining gold by mining ore, 
crushing and processing that ore at its Fimiston Mill. Part 
of the concentrate is further processed at its Gidgi Roaster 
and then returned to the mill site for the final gold recovery 
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process. Approximately 17 kilometres separate the Roaster 
site from the mill site. 

KCGM sought to intervene in the hearing of the applicant 
Union's claim. Although the Union objected thereto, the 
Commission granted such intervention firstly because 
KCGM had been a party to the S.44 conference and played 
a major role therein, and secondly, because KCGM has the 
knowledge of, and is responsible for, the control that was 
exercised over its processing and therefore, the effects on 
the construction environment. 

Hazardous chemicals are used in, and potentially danger- 
ous emissions are produced by the process at both sites and 
therefore controls have been established to limit the degree 
of human exposure. 

The level of exposure is regulated by the engineering and 
the containment of the process, the restricted access to areas 
of high chemical and/or gas concentrations, and the use of 
personal protective equipment and monitoring devices in 
such areas. Although spillages of chemically charged 
solutions do occur and gaseous emissions are also detectable 
outside of the restricted access areas, the management of 
KCGM maintain that they, and other substances which may 
be injurious to employees, do not exceed the exposure limits 
imposed by statute. 

It is known that during windless periods, the plume of 
gaseous emissions from the Gidgi Roaster smoke stack may 
descend and create short term, localised but unpredictable 
areas on site in which a person would be affected by a 
concentration of sulphur dioxide. 

The Fimiston Mill Upgrade Project involved the employ- 
ers party to this dispute, and another employer which 
preceded them, in the construction and alteration of the plant 
and equipment for KCGM at both the Fimiston Mill and the 
Gidgi Roaster sites. The overall construction work which 
commenced on 2 January 1991, has been managed by 
Minproc Engineers Pty Ltd (hereafter referred to as 
Minproc). Initially construction work proceeded at both sites 
until 19 April 1991 when it was ceased at the Gidgi Roaster 
site and the construction workforce was transferred to the 
Fimiston Mill site. Construction work was not resumed at 
the Gidgi Roaster site until June 1991. 

On 26 April 1991 the construction employees at the 
Fimiston site ceased work and refused to return thereto until 
a number of concerns which Union representatives raised 
regarding their safety, were, in their view, adequately 
addressed. Both before and after this date, discussions which 
involved the parties and representatives from Minproc, and 
on occasions KCGM, were held to consider the safety issues 
raised. No deductions were made from the ordinary weekly 
wages of construction employees until 30 April 1991. 
Employees who did not return to work on that date, as 
directed by the construction employers, were then deemed 
by the employers to be on strike. Those employees who 
returned to work on 30 April 1991 subsequently, but 
unwillingly, joined the ranks of those employees deemed to 
be on strike, on or about 7 May 1991. 

Thus it is that the claim is made for the payment of all 
time lost from 30 April 1991 to the commencement of work 
on 23 May 1991. excluding the period from 13 May 1991 
and the usual commencement of work on 16 May 1991. This 
being a period of three days that all construction employees 
worked after having been directed to return to work on 
13 May 1991, by the Commission on 9 May 1991. 

Early in the life of the construction project a committee 
known as the Safety Committee was formed to deal with 
safety related matters relevant to each of the construction 
sites. That Committee was comprised of construction 
employee representatives elected from their own number 
and was chaired by Mr D. Henderson, the construction 
manager for Minproc. The Committee first met in January 
1991 and, according to the Minutes of meetings, it met 
regularly each week thereafter and on additional occasions 
when required. It is apparent from these Minutes (exhibits 
2 and C5) that the purpose of the Committee was to identify 
work practices or situations likely to be detrimental to the 
safety of construction employees, to consider those matters 
and propose a remedy where appropriate. Remedies ap- 

proved were then to be actioned by the appropriate party, 
that is, the employees, the construction employer, Minproc 
or KCGM; whichever had practical control and was 
therefore able to implement the remedy. 

On the afternoon of 18 April 1991 the construction 
workforce at the Gidgi Roaster site ceased work and 
attended a meeting addressed by Messrs D. Hellyer and M. 
Stavretis, representatives of the applicant Union. That 
meeting re-convened at the usual start of work on the 
following morning and led to concerns being expressed for 
the employees' safety, with particular reference to the level 
of sulphur dioxide contained in the emissions from the 
Roaster smoke stack. It is these circumstances which led to 
the construction workforce being transferred to the Fimiston 
Mill site while the several safety issues raised were being 
addressed. 

A special meeting of the Safety Committee was called for 
that purpose on the afternoon of 19 April 1991 and was also 
attended by the applicant Union representatives, Mr D. 
Halbe who holds the statutory office of Registered Mine 
Manager for KCGM, and a number of other persons, mainly 
representatives of KCGM. Employee representatives at that 
meeting expressed concern that some construction employ- 
ees had been seriously affected over the past few weeks by 
what they believed to be high levels of sulphur dioxide 
emission from the Roaster stack. When questioned on the 
monitoring thereof, a representative of KCGM stated that 
the sulphur dioxide level was checked annually and that 
testing revealed the emission thereof was below the 
standards set by the Environmental Protection Authority. 
KCGM were also asked to provide a list of other 
contaminants emitted from the smoke stack, which they 
undertook to do, and also review their monitoring proce- 
dures. Complaints of excessive dust on the Roaster site and 
of several other matters were made on behalf of the 
construction workforce. That led to an agreement to identify 
those areas of concern through a site inspection by a 
representative group. That inspection was planned for 
Monday 22 April 1991 but ultimately took place on 23 April 
1991. 

At a regular Safety Committee meeting held on 24 April 
1991, the Minutes reveal firstly the responses of Minproc 
to the matters of dust suppression by water trucks, access 
to a first aid facility and the possible introduction of an 
award for safety achievements, all of which had been raised 
in earlier regular meetings. Secondly the Minutes reveal that 
Western Construction Co. (hereafter referred to as Western 
Construction) sought advice on the safe working conditions 
in and around the reagents and flotation area at Fimiston, to 
which the Minproc representative and the Committee 
chairman, Mr D. Henderson, responded and indicated that 
KCGM had been requested to re-affirm its previous verbal 
assurances in relation to this area. The other matters 
identified as requiring action thereon were the speeding of 
motor vehicles, the use and cleanliness of particular toilet 
blocks, the removal of trip hazards in the gold room area and 
an investigation of complaints that dust suppression was not 
working on the secondary crusher and that large rocks were 
continually falling from the upper levels. 

Later on that same day, 24 April 1991, an extraordinary 
Safety Committee meeting was convened and again at- 
tended by the applicant Union representatives, the Regis- 
tered Mine Manager, Mr D. Halbe, and several other 
representatives of KCGM. That meeting was convened to 
address the safety concerns raised on behalf of construction 
employees at the previous meeting on 19 April 1991 and to 
consider additional matters and additional circumstances 
related to both which arose as a consequence of the Gidji 
Roaster site inspection on 23 April 1991. The Minutes and 
a four page action sheet, both of which were confirmed as 
an accurate record at a subsequent extraordinary Safety 
Committee meeting on the morning of 26 April 1991, 
suggest that the bulk of matters that were discussed in any 
detail were either resolved or remedial action was agreed. 

It appears that those representing the construction 
employees expressed concern in relation to the calibration 
of Monotox units, a device for monitoring the concentration 
of hydrogen cyanide gas and the use of a Draeger tube 
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because of a reading variation arising from its design. 
Concern was also expressed regarding the use of appropriate 
respirator equipment and particular attention was given to 
the fall-out of emissions from the Roaster smoke stack. Mr 
D. Halbe informed those present that sampling of the 
emissions were presently being undertaken and that the 
results were expected to be available two days later. A group 
of matters identified as "further areas of concern" were also 
raised at that meeting but do not appear to have been 
addressed thereat. 

A further extraordinary Safety Committee meeting was 
held at 10.00am on 26 April 1991 and it was again attended 
by the persons at such previous meetings. That meeting 
again dealt with the concerns related to the calibration of 
Monotox units and in addition several matters specific to the 
Roaster site. 

Later, at l.OOpm on 26 April 1991. an extraordinary 
meeting of the site Safety Committee was convened to 
consider the Fimiston site. That meeting was attended by the 
appropriate employee elected representatives, the chairman, 
Mr D. Henderson from Minproc Engineers, and Messrs M. 
Stavretis and D. Hellyer. Concerns regarding a number of 
issues were raised and addressed. However the Union 
representatives requested details of carbon disulphide levels 
on site and stated that employees should not work in any 
area affected until assurances were given which proved that 
area safe to work in. The Union representatives also 
expressed concern for construction employees working in 
cyanide areas. In addition they questioned the arsenic 
content in the ore body. Mr R. Biehl, a metallurgist for 
KCGM, subsequently attended the meeting in order to 
advise Mr D. Halbe of the processing related concerns so 
that they might be addressed. The meeting was then 
adjourned and the Union representatives then addressed the 
construction workforce who did not return to work 
thereafter. 

At 5.00pm on 26 April 1991 the extraordinary meeting 
reconvened. Not all representatives attended, and the Union 
representatives stated they were not prepared to accept the 
result of Monotox units calibrated by a party other than the 
manufacturer. A representative of KCGM, Mr H. Kaye 
subsequently attended the meeting and stated that the 
matters of concern expressed at the earlier meeting had been 
addressed and testing had been undertaken using a calibrated 
Monotox unit and an Aver unit, the results of which were 
tabled in an unsigned handwritten report. That report shows 
a zero reading and thus no evidence of carbon disulphide in 
the areas it could occur, and differential readings between 
a Monotox unit and the Aver unit over the six likely 
locations for hydrogen cyanide. Although there were 
differences in the readings of the two units, the higher of the 
two, the Aver, records levels below the allowable exposure 
level. 

The Minutes also reveal that a facsimile transmission 
from Copas Industrial Instruments Pty Ltd, the supplier to 
KCGM of the Monotox units, was tabled at that meeting and 
indicated that it had calibrated the identified units. The 
Minutes indicate that the Union representatives expressed 
concern that the cells of the Monotox units may have passed 
their expiration date, but they were informed that such was 
not the case. They indicated an intention to confirm that 
information with the Monotox supplier. 

All in attendance at the meeting agreed at the conclusion 
thereof, that at 7.00am on the following morning the Safety 
Committee would undertake an inspection on the Fimiston 
site. That inspection did not take place because permission 
for it was refused by KCGM. Subsequent Minutes of 
extraordinary meetings on 27,29 and 30 April 1991, indicate 
that it was the view of Minproc and the KCGM representa- 
tives that the site investigation would be specific to areas 
which construction employees believed would expose them 
to a risk of imminent and serious injury, or imminent and 
serious harm, which employees identified after their return 
to work on 27 April 1991. The union representatives did not 
agree that such was the arrangement for 27 April 1991. 

The applicant Union argues that the safety issues 
identified and discussed in relation to the Gidgi Roaster site 
reveal a disregard for the health and welfare of the 

construction employees who were employed on that site. 
This they submit, is substantiated by the photographic 
evidence submitted to the Commission and the testimony of 
Mr D. Hellyer as to the existence of spillages of various 
substances and the deposition of dusty material in and about 
the process plant, which had not been removed. Safety signs 
had been obliterated by these spillages and in his view, 
several of the combined eye wash and shower facilities 
provided for emergency use had been contaminated by such 
spillages. Construction employees who had been employed 
on the site also gave testimony that they personally suffered, 
or knew of other employees who had suffered, the gagging 
for breath, burning throat and watering eyes associated with 
exposure to sulphur dioxide, on occasions at the Roaster site. 
The fact that KCGM and the construction employers 
decided to remove the construction employees from the 
Roaster site, it is said, indicates that they too accepted that 
the Roaster site was not safe for construction work to 
continue. 

It is submitted that because construction employees had 
originally been expected to work in the environment that 
existed at the Roaster site, an environment which KCGM 
controUed and was responsible for, it was reasonable for the 
workforce to conclude that the situation was the same on the 
Fimiston Mill site. That it is said, is a reasonable conclusion 
because the process and the material contained therein is 
sufficiently common to both sites so as to cause the 
construction workforce to be exposed to similar airborne 
gaseous and paniculate contaminants. It is said that this 
view was re-inforced by the obvious airborne dust on the 
Fimiston site, and the exposure to high noise levels 
concerned the construction workforce and caused them to 
act as they did. It is against this background that the Union 
advocate submits that— 

"It is our essential proposition that the simple and 
elegant question for the Commission to determine is 
whether those employees were reasonably entitled to 
fear for their safety and withdraw their labour in the 
circumstances that they did. And further to that we say 
that the question to be answered is whether there was 
a hazard of sufficient moment to cause those employees 
to fear for their safety or, alternatively, if on the facts 
they were reasonably entitled to believe that a hazard 
existed so as to justify the action taken by them." 

Demonstrable physical problems are said to have oc- 
curred within the workforce as a consequence of dust and 
chemical exposure on the Fimiston site and it was submitted 
that between 20 April and 2 May 1991 some 35 workers 
attended a doctor with very similar symptoms. Exhibited to 
the Commission were 25 medical certificates (exhibit 12), 
relating to 23 employees. All but a certificate, issued on 
3 May 1991, were issued by one doctor between 27 April 
1991 and 2 May 1991; the majority having been issued as 
the result of consultations on 30 April 1991. All certificates 
refer to similar symptoms of an inflamed throat and/or 
impaired respiration, believed to have been caused by dust 
and chemicals. 

On behalf of the construction employers it is submitted 
that the onus lies with the applicant Union to satisfy the test 
referred to in the matter of Australasian Meat Industry 
Employees Union v. Derby Industries Pty Ltd (67 WAIG 
1295), and cited with approval by the Commission. That 
is— 

".... the question to be answered in such matters is 
whether there was a hazard of sufficient moment to 
cause employees to fear for their safety or, if on the 
facts, they were reasonably entitled to believe that a 
hazard existed so as to justify the action taken by 
them." 

It is argued that on the authority of the Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and Others v. Transfield Pty Ltd and Others (68 WAIG 
2221), that employees who withdraw their labour because 
of an alleged safety issue cannot each expect to be paid 
wages for the period of absence unless it is established that 
each was subject to the conditions or circumstances 
reasonably believed to be unsafe. Where unsafe working 
conditions arise, employees and their employer have an 
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obligation to act so as to avoid the hazard and that does not 
necessarily mean that all employees cease work, but that the 
problem may be resolved by isolating the problem area and 
undertaking alternative work. 

Thus the construction employers argue that although the 
construction employees on the Fimiston site ceased work on 
26 April 1991, their representatives from their own number 
and from the applicant Union refused, although repeatedly 
asked, to declare which areas of work on site the 
construction employees viewed as unsafe before they were 
deemed to be on strike at 30th April 1991. Although KCGM 
did not concede at any stage that its Fimiston site posed a 
risk to construction employees, it conducted a series of tests 
for gaseous emissions on 26 and 29 April 1991 in an 
endeavour to allay whatever fear construction employees 
had of possible over-exposure. The test results were, as 
KCGM expected, below the statutory levels, but were not 
heeded by the workforce. It is submitted and confirmed by 
the balance of the evidence, that the employees of Kirfield 
Engineering Australia Pty Ltd were, as a group, offered 
alternative employment on associated construction work at 
a place approximately five kilometres distant from the 
Fimiston Mill site. It is said that none of those employees 
who decided not to return to work at Fimiston availed 
themselves of that offer. 

Exhibited to the Commission (exhibit C4) are Statutory 
Declarations signed by fourteen employees of Kirfield in 
which by almost common language, they declare that they 
did not believe there were any serious hazards or dangers 
on site and that they accepted the undertaking of their 
employer that, if any were identified, the part of the site 
affected would be isolated. Additionally five of those metal 
industry employees declared that they subsequently with- 
drew their labour because they were either directed to do so, 
or threatened with repercussions, by an official of their 
Union. All fourteen state that they attended a doctor 
arranged by their employer and that after a comprehensive 
examination they were declared fit. Doctor H. Clark testified 
that at Kalgoorlie between 1 May and 6 May 1991, he 
examined twenty-eight employees of Kirfield and found no 
evidence that any of them were "suffering symptoms of 
either chemical contamination or poisonings or dust related 
issues or noise problems". 

On 28 April 1991, Mr D. Halbe for KCGM directed a 
handwritten letter to Mr D. Henderson of Minproc, wherein 
he stated— 

"The continuing safety inspections of KCGM have 
indicated no reasonable grounds to believe that work 
in the Fimiston Mill construction area would subject 
any person to a risk of imminent and serious injury or 
imminent and serious harm to his/her health. 

It is our intention to continue such operations on a 
similar basis." 

(Exhibit K5) 
It is submitted on behalf of the construction employers 

that the contents of the aforementioned letter were repro- 
duced by each of them and issued to their employees on 
28 April 1991, so as to assure them and alleviate any doubts 
as to the safety of the site. 

As a consequence of the safety disputes which arose at 
the two sites, KCGM engaged consultants, one of which was 
by arrangement with the unions party to these applications, 
for the purpose of undertaking various tests to identify the 
levels of various omissions both gaseous and paniculate, 
respirable silica and noise hazards present on the sites in 
order to determine whether safe levels were being main- 
tained. As intervenor KCGM drew attention to these reports 
and submitted that each one of them confirmed that all 
emissions that are produced by its process do not generally 
exceed statutory exposure levels, but where they do, that had 
previously been known and the areas concerned were 
designated for the use of prescribed personal protective 
equipment. These reports it is said serve to show that KCGM 
was correct in maintaining, as it did, that its sites were not 
unsafe environments for construction employees to work. 
Mr D. Halbe, the Registered Mine Manager, testified that 
KCGM operations are subject to inspections by inspectors 

from the Mines Department and that KCGM is required to 
monitor on a quarterly basis for respirable dust and silica, 
to monitor weekly and report monthly on hydrogen cyanide 
gas, carbon disulphide and any other contaminants that the 
department requires to be measured from time to time as a 
consequence of their inspections. Thus it is from its ongoing 
testing it was satisfied that its sites were not unsafe working 
environments. It had been prepared to undertake additional 
testing in an endeavour to show that to the construction 
workforce. Although representatives of the workforce were 
reminded that KCGM was subject to inspection by the 
Mines Department and there were no reports of concern by 
that department in relation to Fimiston, that was not 
accepted by them. 

Having considered all of the documentary evidence and 
the testimony of the various witnesses, much of which 
related to the Gidgi site, it is apparent that KCGM allowed 
process spillages and overflows to accumulate around the 
process plant. Because of the chemicals they use, it is not 
unreasonable for the construction employees to question the 
likely effect on their safety. Additionally spillages have 
obliterated, or partially so in some cases, safety signage. It 
is quite proper for that to be raised by the construction 
workforce and they should not have been required to bring 
that to the attention of either their employers or KCGM. The 
employers and KCGM have a duty of care. The question to 
be answered by the Commission on this occasion is not 
however whether the Gidgi site was in some way unsafe for 
the construction workforce. It is whether, at the Fimiston site 
there existed circumstances that could lead employees to 
reasonably believe that a hazard existed which caused them 
to fear for their safety and thus warrant their refusal to work 
on that site. 

At the date employees ceased work on the Fimiston site 
there was no evidence of any employees suffering the 
symptoms of exposure to airborne contaminants. Such may 
have existed but the first evidence that any symptom of 
substance existed is the medical certificates exhibited by the 
union which, all except one, were not issued until after the 
employees concerned were deemed to be on strike. That 
suggests to the Commission that they did not previously 
view their condition as important enough to warrant medical 
attention during their prior time on the construction site. 

In the case of Kirfield employees I am satisfied that it was 
known to those who did not report for work after 30 April 
1991 that alternative work was available to them. They 
elected not to take up that offer and even if there had been 
some justification in their work areas for a refusal to work 
they can not expect payment when they were not truly ready 
willing and available for work. 

A number of Kirfield employees and a few from Western 
Construction initially continued to work at the Fimiston site 
notwithstanding their fellow employees had elected not to 
do so from 30 April 1991 onwards. The question is whether 
or not it was reasonable for them to so act on the information 
available to them. I think not. KCGM conducted tests to 
allay their fears and provided the information to their 
representatives. It had been made known that the site was 
subject to statutory controls by the Mines Department and 
was not subject to any adverse report from the departmental 
inspectors. I am satisfied from the evidence that although the 
union representatives may not have endeavoured to persuade 
the employees to take concerted action, it was intimated to 
them that they should be wary of accepting conclusions of 
the Mines Department. I fail to see on the evidence available 
how a group of employees could reasonably reach the 
conclusion that, wherever their position of work was on the 
Fimiston site, it was unsafe for them to return to that work. 
I am therefore of the view that all other employees who did 
not resume work on 30 April 1991 are also not entitled to 
payment commencing on that date. 

As a consequence of the s 44 conferences conducted 
before the Commission KCGM agreed to engage a 
consultant, Australian Health Consultancy Services, nomi- 
nated by the union representatives. That consultant as part 
of the conference arrangement was to provide an interim 
chemical evaluation report which it subsequently did on 
8 May 1991 (Exhibit 14) that being prior to all employees 
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again ceasing work on 13 May 1991 because of a cyanide 
solution spillage in a confined area of the site. That interim 
report which should have favourably influenced the attitude 
of employees appears to have been ignored by them. 
Although that report made some recommendations likely to 
enhance safety on the site it clearly stated in its conclusion 
that sampling was undertaken for sodium ethyl xanthate, 
carbon sulphide, carbon disulphide and for sodium cyanide 
the results of which showed that exposure standards were 
not exceeded. KCGM produced a report on the cyanide 
solution spillage which occured near the end of the working 
day for construction employees. It stated in that report that 
such would not be detrimental to construction employees 
because of the distance that they worked away from the 
spillage. Notwithstanding the AHCS report confirmed what 
had always been stated by KCGM again the workforce 
refused to accept the validity of its newest report. I believe 
without good reason and therefore no payment should be 
made for any of the time lost between the dates claimed in 
the memorandum. 

Appearances: Mr P. Harris appeared on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australia Branch and other unions. 

Mr K. Dwyer appeared on behalf of Kirfield Engineering 
Australia Pty Limited and other subcontractors. 

Mr C. Mitchell intervened on behalf of Kalgoorlie 
Consolidated Gold Mines. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 

Kirfield Engineering Australia Pty Ltd and Western 
Construction Company 

No. CR 253 of 1991. 

Western Construction Company, Kirfield Engineering Aust 
Pty Ltd, and Ralph M. Lee (WA) Pty Ltd. 

and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, and Australian Electrical, Electronics 
Foundry and Engineering Union, WA Branch and The 

Construction Mining and Energy Workers Union of 
Australia, WA Branch. 

No. CR 257 of 1991. 

COMMISSIONER C.B. PARKS. 

27 July 1992. 
Order. 

HAVING heard Mr P. Harris on behalf of the Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch and other unions, Mr K. Dwyer on behalf 
of Kirfield Engineering Australia Pty Limited and other 
subcontractors, and Mr C. Mitchell intervening on behalf of 
Kalgoorlie Consolidated Gold Mines, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union 

■ (WA Branch) 
and 

The State Energy Commission of Western Australia. 
No. CR 122 of 1992. 

COMMISSIONER O.K. SALMON. 
10 July 1992. 

Order. 
HAVING been advised by the Applicant that they do not 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
EPT Pty Ltd and Others 

and 
The Metals and Engineering Workers' Union, Western 

Australian Branch and Others. 
No. CR 317 of 1992. 

Metal Trades (General) Award 1966 No. 13 of 1965; Engine 
Drivers' (Building and Steel Construction) Award No. 20 
of 1973; Electrical Contracting Industry Award R 22 of 
1978; and Building Trades (Construction) Award 1987 

No. R 14 of 1978. 
COMMISSIONER R.N. GEORGE. 

27 July 1992. 
Order. 

HAVING heard Mr C. Mitsopoulos and with him Mr G. Bull 
on behalf of the Applicants, Mr P. Harris on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch, Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and The 
Metals and Engineering Workers' Union, Western Austra- 
lian Branch and Mr G. Giffard on behalf of The Australian 
Builders' Labourers' Federated Union of Workers — West- 
ern Australian Branch, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision — 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby issues the 
following Order — 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1. —Title. 
This Order shall be known as the Hlsmelt Constmction 

Order No. CR 317 of 1992. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Hours of Work 
6. Site Allowance 
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7. Boots 
8. Clothing 
9. Industrial Relations Procedure 

10. Termination/Redundancy 
11. No Extra Claims 
12. Term 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to all employees of the employers 

listed in the Schedule of Respondents of this Order, who are 
bound by the following awards and employed on the 
HIsmelt Construction Project and to the unions listed 
hereunder. 
Awards 

Metal Trades (General) Award 1966 (No. 13 of 
1965) 

Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 

Electrical Contracting Industry Award R 22 of 1978 
Building Trades (Construction) Award 1987 (No. R 

14 of 1978). 

Unions 
The Metals and Engineering Workers Union, West- 

em Australian Branch 
The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers' Union of Australia, 
Western Australian Branch 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Hours of Work. 
The ordinary hours of work shall be as prescribed in the 

relevant awards. An employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with such 
requirement. 

6.—Site Allowance. 
A site allowance of $2.00 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed disability allowances in the named awards. 

7.—Boots. 
Each employee on commencing employment with the 

contractor concerned shall be provided with one pair of 
safety boots free of charge. 

Employees shall also be paid a safety footwear mainte- 
nance allowance of 6 cents per hour, for each hour worked, 
except where such an allowance is prescribed by their 
relevant award. 

8.—Clothing. 
Any employee who has completed two weeks continuous 

employment on site between 1 May 1992 and 31 October 
1992 shall be supplied with one Tasmanian bluey jacket by 
his/her employer or an equivalent where agreed between the 
employer and employee. 

9.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and the appropriate full-time 
union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclause (1), (2) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

10.—^Termination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—Termination/Redundancy of Part 13—Con- 
struction Work of the Metal Trades (General) Award 1966 
(No. 13 of 1965) shall apply to employees who are employed 
by Respondents pursuant to the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 and the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978). 

11.—No Extra Claims. 
(1) A condition of this Order is that the unions will make 

no further claims on the employers over and above the 
conditions set out in this Order for the life of the 
construction phase of the project. The no extra claims 
commitment expressly applies to site specific issues such as 
the site allowance. 

(2) Nothing in subclause (1) above shall prevent the 
unions from pursuing claims in the Commission where such 
claims are consistent with the State Wage Fixing Principles. 

12.—Term. 
This Order shall have effect from the commencement of 

work on site and shall remain in force until completion of 
the construction phase of the HIsmelt Project. 

Schedule of Respondents. 
A.I.R. Installation Services 
EPT Pty Ltd 
Western Construction Company 
United Construction Pty Ltd 
Wardle and Yates Pty Ltd 
Davmar Engineering 
Sapeng—Liquid Gas 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, 

Western Austrahan Branch 
and 

Henry and Walker Contracting Pty Ltd. 
No. CR 254 of 1992. 

COMMISSIONER R.N. GEORGE. 
16 July 1992. 

Reasons for Decision. 
THE COMMISSIONER: On 24 April 1992 The Metals and 
Engineering Workers' Union, Western Australian Branch 
(the Applicant union) filed an application in the Commis- 
sion claiming benefits to apply to employees of Henry and 
Walker Contracting Pty Ltd (the Respondent employer) 
engaged under Part II—Construction Work, of the Metal 
Trades (General) Award 1966 (No. 13 of 1965) to work on 
the Cue—Tuckanurra Road Construction Project. The 
matter was unable to be resolved by conciliation and on 7 



July 1992 came before the Commission for hearing and 
determination by way of reference in the following terms: 

" The Commission is asked to hear and determine 
a claim that employees employed by the Respondent 
on the Cue—Tuckanurra Road Construction Project be 
paid a site allowance of $3.00 per hour for each hour 
worked for the duration of the project. 

The Respondent employer opposes the claim. " 
The allowance claimed is intended to apply in lieu of all 

special rates and provisions contained in Clause 18.— 
Special Rates and Provisions of the Metal Trades (General) 
Award 1966 (No. 13 of 1965), with the exception of those 
provided for under subclauses (1), (4) and (10) to (24) 
inclusive. 

The project being undertaken by the Respondent em- 
ployer is described as the construction and reconstruction of 
39 kilometres of roadway between Cue and Tuckanurra. It 
involves the reconstruction of the worst sections of road and 
the widening of some others to a design prepared by 
consultants for the Main Roads Department. The work 
includes earthworks, some drainage work, construction of 
a number of culverts and some off-highway drainage 
structures. The actual road surfacing work includes the 
construction of a base course layer with a primer seal layer 
to the top. Evidence confirmed that the total cost of the 
project is $5.4 million, although in his submissions for the 
Applicant union, Mr Sommerville questioned this by 
reference to what is known as the "Cordell Report". This 
report indicated to Mr Sommerville (incorrectly as it turns 
out) that the total distance of road work involved was more 
like 80 to 90 kilometres at a cost in the vicinity of $8 million. 
The total work force engaged on the project is approximately 
50 with 23 of that number being employed by the 
Respondent employer. Although the Applicant union under- 
stood that three of the employees employed by the 
Respondent employer were engaged under the Metal Trades 
(General) Award 1966 (No. 13 of 1965), the evidence of the 
Construction Manager for the Respondent employer con- 
firmed that the number was in fact only one. The balance 
of 22 employees were said to be employed under the Federal 
Construction and Maintenance Award. 

The project was scheduled to run for approximately eight 
months commencing from January 1992, but that time frame 
has been affected by some 56 days lost due to wet weather 
and flooding in the area. 

The employees on the project are housed in standard 
single accommodation units connected by breeze-ways with 
concrete flooring beneath. Standard ablution, laundry and 
mess facilities are also provided and are connected by 
concrete pathways. The camp itself is located in the caravan 
park within the Cue township, a small town with a 
population of approximately 2(1). Amenities within the town 
include a hotel, shops, take-away food outlets, post office 
and medical centre. Recreation facilities include indoor 
cricket and basketball, tennis courts and video rental. 

The disabilities described by Mr Sommerville as requir- 
ing compensation include— 

• the presence of flies, sandflies and midges; 
• the presence of mosquitoes, the incidence of 

which is increased by the abnormally wet weather 
conditions; 

• extremes in temperature; 
• dust during dry periods; 
• wet and muddy conditions brought about by 

abnormally heavy rainfall experienced in the area; 
and 

• isolation. 
Mr Sommerville made reference to records obtained from 

the Mount Magnet Weather Recording Station located about 
80 kilometres south of Cue to support his submissions on 
the range of temperatures experienced in the area and the 
abnormally high rainfall which had occurred during the 
period of the project. 

Mr Sommerville cited what is known as the Howard 
Street Case (69 WAIG 1189) to support his contention that 
the disabilities associated with the work on the project under 

consideration are not contemplated by the Metal Trades 
(General) Award 1966 (No. 13 of 1965). He also referred 
to matters before the Australian Industrial Relations 
Commission where site allowances within the range of 90 
cents to $1.00 for each hour worked had been approved (see 
Prints F 3818, F 8155 and G 9552). Mr Sommerville 
acknowledged in relation to two of these projects that the 
work involved construction of a number of bridges but 
pointed to the otherwise similar nature of the work involved 
and disabilities experienced. He also cited the Alcoa Unit 
II Wagerup Expansion and Western Mining Corporation 
Nickel Expansion Projects as examples where climatic 
conditions and isolation had been taken into account in 
granting claims for site allowance payments. 

Finally, Mr Sommerville submitted that the claim was 
consistent with the State Wage Case Principles, in particular 
the Work Value Principle which permits changes in the 
conditions under which work is performed to be taken into 
account in fixing allowances. 

Evidence in support of the claim by the Applicant union 
was given by Mr M.C. Busby, an Organiser for The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers in the Murehison region, with 
previous wide experience in employment in the construction 
industry. Mr Busby gave evidence as to the disabilities 
associated with the project and in so doing referred to a 
series of photographs produced to demonstrate the points 
being made (Exhibit 1). In referring specifically to the 
employee directly affected by the claim, Mr Busby 
described the facilities where workshop based operations are 
carried out and informed the Commission that a significant 
proportion of the employee's time was spent servicing 
vehicles at the road side. 

Under cross-examination Mr Busby conceded that he was 
not certain of the exact number of employees subject to the 
claim, was not certain of the amount of time any such 
employee would be required to work in the field as opposed 
to the workshop, and was not aware that a location 
allowance was payable under the provisions of the Metal 
Trades (General) Award 1966 (No. 13 of 1965). He also 
conceded that the employees of the Respondent employer 
engaged on the project were provided with free board and 
accommodation and that his criticism of the standard of the 
camp was based on a comparison with other camps on 
mining sites which were of a more permanent nature. 

Mr Cooke, appearing on behalf of the Respondent 
employer, opposed the application before the Commission 
and asserted that the real point of the claim related to 
employees subject to coverage by the Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers'. He pointed out that of the total work force of 23 
employed by the Respondent employer, 22 were employed 
under the Federal AWU Construction and Maintenance 
Award and as such were prevented by a decision of the Full 
Bench of the Australian Industrial Relations Commission 
delivered on 22 March 1989 (Print H 7460), from pursuing 
site allowance matters in that jurisdiction. In Mr Cooke's 
submission the circumstances of those employees were not 
before the Commission and were not relevant to the matter 
before it for determination. It is not necessary to make any 
finding on this aspect of the Respondent employer's 
submissions as there is no evidence before the Commission 
to support the assertions made. I would, however, make two 
observations. The first is that the claim before the 
Commission relates only to the employee of the Respondent 
employer subject to the Metal Trades (General) Award 1966 
(No. 13 of 1965). That claim is to be dealt with on its merit 
and in the light of the factors which relate to that employee. 
The determination of the claim cannot involve any 
consideration of the position of employees subject to the 
jurisdiction of the Australian Industrial Relations Commis- 
sion and has no application to them. 

Mr Cooke went on to examine the project and the factors 
put forward by the Applicant union in support of its claim. 
He also sought to distinguish the matters referred to as 
precedent for the payment of a site allowance on road 
construction projects and submitted a list of 21 similar 
projects to show that it was by no measure established that 
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road construction projects were projects of the sort which 
normally attract payment of a site allowance (Exhibit A). 
The projects identified in Exhibit A covered road construc- 
tion work over a wide area of the State under contracts which 
ranged in price from approximately $.85 million to 
approximately $21.89 million. Only two of those projects 
attracted a site allowance payment. One was said to have 
resulted from a Federal decision which was flowed on to 
metal trades employees and the other was said to have 
occurred as a consequence of an unregistered agreement. 

In Mr Cooke's submission the claim before the Commis- 
sion had to be determined on the principles set out by the 
Commission in Court Session in its State Wage Case 
Decisions of 1988 (68 WAIG 2412) and 1989 (69 WAIG 
2917) and by the Full Bench in the Alcoa Case (68 WAIG 
1690). These Principles have most recently been confirmed 
by the Full Bench in Matter No. 1582 of 1991— 
Confederation of Western Australian Industry (Inc.) (as it 
then was) v. Australian Federation of Construction Contrac- 
tors (Western Australia) Industrial Association of Employ- 
ers and Building Trades Association of Unions of Western 
Australia (Association of Workers) (19 June 1992— 
unreported). 

Mr Cooke referred to the wage structure and allowances 
prescribed in relation to construction work as defined under 
the Metal Trades (General) Award 1966 (No. 13 of 1965), 
including location allowance, to support his contention that 
the work under consideration and the conditions under 
which it is performed are recognised and properly compen- 
sated for. 

In support of his submissions Mr Cooke called evidence 
from Mr G.J. Dixon, a Construction Manager employed by 
the Respondent employer. Mr Dixon explained the nature 
of the project and camp facilities using a series of 
photographs as an aid (Exhibits B to E) and gave evidence 
about the work performed by the employee subject to the 
claim. It was his evidence that the employee concerned was 
employed as a Mechanical Fitter to do regular maintenance 
on equipment operated by the Respondent employer and to 
attend to breakdown and repair work. All regular mainte- 
nance and major repair work was done at the workshop 
facility which consisted of a concrete work area covered by 
a metal roofed steel structure with open sides. Approxi- 
mately 70% of the Mechanical Fitter's time was said to be 
involved with work in and about the workshop with the 
balance being involved with minor breakdown and repair 
work away from the workshop. 

It was Mr Dixon's evidence that there were no disabilities 
associated with the work under consideration which required 
recognition through the payment of a site allowance. He also 
drew on his experience of other projects to confirm that 
similar work elsewhere had not attracted such payments. 

Taking all of the material before the Commission into 
account, I have concluded that there is no basis upon which 
the payment of a site allowance can be justified. The reasons 
for this conclusion may be summarised as follows. 

• The tests to establish an entitlement to a site 
allowance are correctly described as those con- 
tained in the 1988 and 1989 State Wage Case 
Decisions and the Decision of the Full Bench of 
the Commission in the Alcoa Case and in Matter 
No. 1582 of 1991 (supra). These tests require that 
site allowances must bear a direct relationship to 
the work environment and to the disabilities 
experienced. 

• The Decisions relied upon by the Applicant union 
to demonstrate the applicability of site allowances 
to projects of the sort now under consideration 
were determined having regard for the tests set out 
in what is known as the "Sapri Decision" (Print 
F 1957). Those tests are distinguishable and are 
not recognised under the principles which govern 
the consideration of site allowances in this 
jurisdiction. Further, those decisions did not 
consider the work and disabilities of employees in 
the category under consideration by this applica- 
tion. 

• The major mechanical construction projects re- 
ferred to by the Applicant union involve a 
significantly different work force and set of 
circumstances relating to the work performed. 
Those decisions are also distinguishable on those 
factors. 

• The history shows that on similar projects the 
payment of a site allowance is the exception rather 
than the rule (Exhibit A). 

• It has not been established that the work under 
consideration or the conditions under which it is 
performed is not contemplated within Part n— 
Construction Work of the Metal Trades (General) 
Award 1966 (No. 13 of 1965). There is nothing 
new or unusual in a Mechanical Fitter being 
required to perform his/her work in both workshop 
and field environments or in the work and the 
conditions under which that work is performed on 
this project. 

• The isolation, climatic conditions and costs 
associated with living in the area are taken into 
account in the location allowance prescribed 
under Clause 22.—Location Allowances, of the 
Metal Trades (General) Award 1966 (No. 13 of 
1965) (see also 60 WAIG 1141). 

• Free board and lodging is provided in what is 
regarded as standard single accommodation units 
located within the town of Cue caravan park. 

• Normal township facilities, albeit limited, are 
available in close proximity to the camp. 

• While it is acknowledged that the project has 
experienced abnormally wet conditions this needs 
to be viewed in the context of two factors. Firstly, 
work is not performed at all times irrespective of 
weather conditions (as demonstrated by the loss 
of 56 days work in the course of the project to 
date) and secondly, the majority of the work 
subject to the application before the Commission 
is performed in and about the site workshop and 
not in the field. The site workshop, while being 
a basic structure, is of the type normally provided 
for road construction work and is located adjacent 
to the camp and associated facilities. 

For the reasons set out above the onus on the Applicant 
to justify its claim for an allowance (see 67 WAIG 331) is 
not discharged and the application is to be determined by 
an Order for dismissal. 

Appearances: Mr A. Sommerville appeared on behalf of 
the Applicant union. 

Mr P. Cooke appeared on behalf of the Respondent 
employer. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, 

Western Australian Branch 
and 

Henry and Walker Contracting Pty Ltd. 
No. CR 254 of 1992. 

COMMISSIONER R.N. GEORGE. 
16 July 1992. 

Order. 
HAVING heard Mr A. Sommerville on behalf of the 
Applicant and Mr P. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 
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CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Brownes Dairy Pty Ltd and Others. 
No.'s 12 and 54 of 1992. 

Dairy Factory Workers' Award 1982. 
No. A 15 of 1982. 

SENIOR COMMISSIONER G.G. HA1.LIWELL. 
8 July 1992. 

Correction Order. 
WHEREAS an error occurred in the publishing of the Order 
in matter No.'s 12 and 54 of 1992 issued on the 13 April 
1992 and which appears in the Western Australian Industrial 
Relations Commission Gazette at Volume 72 —Part 1, Sub 
Part 5 at pages 1080—1082 the following correction is 
made: 

Delete the words "No. A 15 of 1992" as they appear 
in the award title of the Order and insert the following 
in lieu thereof: — 

No. A 15 of 1982. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

and 
The Director, 

Spastic Welfare Association of W.A. (Inc.). 
No. 1641 of 1991. 

The Residential Care Workers' (Spastic Welfare) 
Order of 1991. 

COMMISSIONER J.A. NEGUS. 
3 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 26 June 1992, published in the Western 
Australian Industrial Gazette on Wednesday 22 July 1992, 
Volume 72, Part 2, Sub-part 1, Page 1563, the following 
correction is made— 

1. Delete the title "The Residential Care Workers' 
(Spastic Welfare) Order 1991" and insert in lieu 
thereof the following: — 

The Residential Care Workers' 
(Spastic Welfare) Order of 1991. 

2. Delete the following paragraph: — 
That the Residential Care Workers' (Spastic Wel- 

fare) Order 1991 shall have effect for a period of twelve 
months from the pay period including 1 November 
1991. 

And insert in lieu the following: 
That the Residential Care Workers' (Spastic Wel- 

fare) Order of 1991 shall have effect from the 
beginning of the first pay period commencing on or 
after 1 November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Chief Executive Officer, Red Cross Blood Transfusion 
Service. 

No. 1639 of 1991. 
The Drivers' (Red Cross Blood Transfusion Services) Order 

of 1991. 
COMMISSIONER J.A. NEGUS. 

3 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 26 June 1992, published in the Western 
Australian Industrial Gazette on Wednesday 22 July 1992, 
Volume 72, Part 2, Sub-part 1, Page 1562, the following 
correction is made— 

1. Delete the title "The Drivers' (Red Cross Blood 
Transfusion Services Order 1991" and insert in lieu thereof 
the following: — 

The Drivers' (Red Cross Blood 
Transfusion Services) Order of 1991 

2. Delete the following paragraph: — 
That the Drivers' (Red Cross Blood Transfusion 

Services) Order 1991 shall have effect for a period of 
twelve months from the pay period including 1 
November 1991. 
and insert in lieu the following: 

That the Drivers' (Red Cross Blood Transfusion 
Services) Order of 1991 shall have effect from the 
beginning of the first pay period commencing on or 
after 1 November 1991. 

3. Clause 6.— Term: Delete this clause and insert in lieu 
thereof the following: 

6. —Term. 
The term of this Order shall be for a period of 12 

months from the beginning of the first pay period 
commencing on or after 1st November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 1415 of 1991. • 

COMMISSIONER C.B. PARKS. 
23 July 1992. 

Correction Order. 
WHEREAS an error occurred in Order No. 1415 of 1991 
dated 17 July 1992, the following correction is made: 

Insert in order number 7. immediately following the 
instruction contained therein, and prior to subclause 
(1), the following number and title — 

21. —Wages. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Ltd 

and 
Trevor Taylor. 

No. 641 of 1992. 
COMMISSIONER G.L. FIELDING. 

16 July 1992. 
Order. 

HAVING heard Mr P. Brunner on behalf of the Applicant 
and Miss C. Buckley (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gwalia Consolidated Limited/Greenbushes Limited 

and 
Lois Christensen. 
No. 767 of 1992. 

COMMISSIONER G.L. FIELDING. 
24 July 1992. 

Order. 
HAVING heard Mr A. J. Power (of Counsel) on behalf of the 
Applicant and Mr A.L. Drake-Brockman (of Counsel) on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lois Christensen 

and 
Gwalia Consolidated Limited/Greenbushes Limited. 

No. 673 of 1992. 
COMMISSIONER G.L. FIELDING. 

24 July 1992. 
Order. 

HAVING heard Mr A.L. Drake-Brockman (of Counsel) on 
behalf of the Applicant and Mr A.J. Power (of Counsel) on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gwalia Consolidated Limited/Greenbushes Limited 

and 
Lois Christensen. 
No. 768 of 1992. 

COMMISSIONER G.L. FIELDING. 
24 July 1992. 

Order. 
HAVING heard Mr A.J. Power (of Counsel) on behalf of the 
Applicant and Mr A.L. Drake-Brockman (of Counsel) on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lois Christensen 

and 
Gwalia Consolidated Limited/Greenbushes Limited. 

No. 674 of 1992. 
COMMISSIONER G.L. FIELDING. 

24 July 1992. 
Order. 

HAVING heard Mr A.L. Drake-Brockman (of Counsel) on 
behalf of the Applicant and Mr A.J. Power (of Counsel) on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Taylor 

and 
SGS Australia Pty Ltd. 

No. 803 of 1992. 
COMMISSIONER G.L. FIELDING. 

10 August 1992. 
Order. 

HAVING heard Ms C. Buckley (of Counsel) on behalf of 
the Applicant and Mr P. Brunner on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Respondent file an amended Notice of 
Answer and Counter Proposal in No. 526 of 1992 
setting out the details required by Regulation 21(4) 
within seven days of the date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tri Star Group Pty Ltd 
and 

David James Ball. 
No. 853 of 1992. 

COMMISSIONER C.B. PARKS. 
29 July 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 

sions, as edited by the Commissioner) 

THE COMMISSIONER: This matter filed with the Com- 
mission on 2 July 1992, is one in which Tri Star Group Pty 
Ltd (hereafter referred to as Tri Star), the respondent to 
matter No. 308 of 1992, applies for an order empowered by 
s.27 (l)(a) of the Industrial Relations Act 1979. The Order 
sought is one to dismiss application No. 308 of 1992 or 
alternatively to refrain from further hearing and determining 
that matter. 

By decision of the Commission, at the commencement of 
proceeding, this application No. 853 of 1992 and application 
No. 308 of 1992 were joined. 

Tri Star is the plaintiff in an action No. 3594 of 1992 
commenced in the District Court by Writ of Summons 
(exhibit A), dated 16 June 1992, directed to Mr D.J. Ball, 
the applicant in matter No. 308 of 1992. The Statement of 
Claim in the District Court (exhibit 1) addresses the alleged 
conduct of Mr Ball in relation to a contract of employment 
that had existed between the parties and seeks remedies not 
available to Tri Star in this Commission. 

It is claimed therein that one duty of Mr Ball was to solicit 
clients for whom training courses would be presented for 
profit and it is alleged that he did so for his own direct 
financial benefit and not to the benefit of his employer, Tri 
Star. It is further alleged that he presented such a course on 
behalf of one named party. Additionally, it is alleged that 
he wrongfully removed information and documents from the 
offices of his employment and that he wrongfully used that 
information. 

The prayers for relief appear to be those cited as— 

"(1) damages for breach of confidentiality 

(2) an accounting of profits made by the Defendant 

(3) return of the Plaintiffs papers taken by the 
Defendant 

(4) costs" 

(exhibit 1) 

The relief claimed in prayers (1) and (3) are not remedies 
within the power of the Commission to award. That at (2), 
in the form that it is, is not relevant to the matters before 
this Commission and nor is (4) which is specific to the 
District Court action. 

Clearly there are separate proceedings afoot before the 
District Court and this Commission which involve the same 
parties. I accept, as submitted, the causes for the two are both 
capable of prosecution before the District Court whereas 
those identified in action No. 3594 of 1992 are not able to 
proceed before this Commission. 

The Commission is a creature of statute. It is constituted 
by, and is regulated by the Industrial Relations Act 1979 (the 
Act). It is a tribunal created for a purpose described in 
preamble as— 

"An act to consolidate and amend the law relating 
to the prevention and resolution of conflict in respect 
of industrial matters, the mutual rights and duties of 

employers and employees, the rights and duties of 
unions of employers and employees and for the related 
purposes." 

Section 29 of the Act states that an industrial matter may 
be referred to the Commission. Subsection (a) is not relevant 
to the matter presently before the Commission, however, 
subsection (b) states— 

"(b) In the case of a claim by an employee— 

(0   
(ii) that he has not been allowed by his employer 

a benefit not being a benefit under an award 
or order to which he is entitled under his 
contract of service; 

by the employee." 

A specific right is provided for an individual employee 
to bring an action to this Commission claiming benefits that 
are due under a contract of service according to the 
limitations stated in the section. In my view that is 
significant when one also looks to the objects of the Act. 

As stated (supra), the Commission is a specialist tribunal. 
Its purpose is to deal with industrial matters and there can 
be no doubt that the nature of the claims made, whether valid 
or not, constitute industrial matters and therefore matters 
appropriate to be dealt with, and should ordinarily be dealt 
with, by this Commission. 

As I have already said they are matters that are different 
:o those extant before the District Court. I am therefore of 
the view that Mr Ball is entitled to proceed with his 
application before this Commission as Tri Star is equally 
entitled to seek the remedy that it does before the District 
Court. 

Accordingly, I propose to issue an order dismissing that 
part of the matter before the Commission notified as 
application No. 853 of 1992 and to now proceed to hear and 
determine the issues raised by application No. 308 of 1992. 

Appearances'. Mr P.G. Brunner appeared on behalf of the 
applicant. 

Mr K.J. Trainer appeared on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tri Star Group Pty Ltd 

and 

David James Ball. 

No. 853 of 1992. 

COMMISSIONER C.B. PARKS. 

29 July 1992. 
Order. 

HAVING heard Mr P.G. Brunner on behalf of the Applicant 
and Mr K.J. Trainer on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mandy Crerar 

and 
(Clayton Nelson) Tiger Fisheries. 

No. 863 of 1992. 
COMMISSIONER C.B. PARKS. 

24 July 1992. 
Order. 

WHEREAS on 6 July 1992 the applicant filed in the 
Commission an application seeking an Order that the 
respondent produce to her the original of a document titled 
Deed of Admission, being a document relevant to applica- 
tion No. 790 of 1992; and 

Whereas the Commission having heard the applicant and 
Ms K. Somerville-Brown (of counsel) for the respondent on 
23 July 1992; and 

Whereas the original document was thereat produced to 
the applicant and inspected by her; and 

Whereas counsel for the respondent undertook to again 
produce the document at any future proceedings of the 
Commission that the applicant may require; 

And whereas the Commission is therefore satisfied that 
an order in the terms sought is not necessary; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 889 of 

1992 is to be filed in the Commission. 
No. 890 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 July 1992. 

Order. 
WHEREAS an application has been made by Stewart 
Butchering Co. Pty Ltd in accordance with the Industrial 
Relations Act 1979; 

And whereas the application was ex pane before me in 
Chambers, I, the undersigned Senior Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 889 of 1992, its accompanying 
statement and this Order on the Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, West Australian Branch. 

(2) That an answer to the claim in Application No. 
889 of 1992 lodged with the Commission on the 
9th day of July, 1992 shall be lodged with the 
Commission and a copy thereof be served on the 
Applicant by the close of business on the 15th day 
of July, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Austware Pottery 

and 

Marlene Halls 

No. 896 of 1992. 

COMMISSIONER A.R. BEECH. 

23 July 1992. 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas the applicant subsequently filed a Notice of 
Discontinuance of Application; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order- 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Ltd 

and 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch. 

No. 924 of 1992. 

COMMISSIONER J.F. GREGOR. 

28 July 1992. 
Order. 

WHEREAS on the 27 th of July 1992 at a conference held 
in Perth the Commission was advised The Construction, 
Mining and Energy Workers' Union had reviewed the facts 
of a dispute between it and BHP Iron Ore Ltd which was 
subject to CR 343 of 1992 and had decided not to proceed 
with that application; and 

Whereas this application is for Further and Better 
Particulars in relation to CR 343 of 1992; and 

Whereas in view of the withdrawal by The Construction, 
Mining and Energy Workers' Union of Application CR 343 
of 1992, BHP Iron Ore Ltd sought leave to discontinue this 
application; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 and by 
consent, hereby orders— 

That this application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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NOTICES— 

Appointments— 
RAILWAY CLASSIFICATION BOARD. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of Section 80.0(7) of the Industrial 
Relations Act 1979, and having consulted with the Minister 
for Railways and the Union referred to in the Section, hereby 
appoint, subject to the provisions of that Act, Commissioner 
G.L. Fielding to be the Chairperson of the Railway 
Classification Board for a period of one year from 14th day 
of August, 1992. 

Dated at Perth this 4th day of August, 1992. 
W.S. COLEMAN, 

Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 
DRY CLEANING AND LAUNDRY AWARD 1979 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 27th day of July, 1992. 
J.G. CARRIGG, 

Registrar. 

DRY CLEANING AND LAUNDRY AWARD 1979 
Award No. R 35 of 1978. 

This award shall be known as the Dry Cleaning and 
Laundry Award 1979 and replaces Award No. 13 of 1941 
as amended. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Deleted 
9. Hours of Work 

10. Meal Intervals and Rest Periods 
11. Meal Money 
12. Overtime 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Bereavement Leave 
17. Long Service Leave 
18. Special Rates 
19. Mixed Functions 
20. Travelling Time 
21. Casual Worker/Permanent Part-Time Worker 
22. Location Allowances 
23. Time and Wages Record 
24. Right of Entry 
25. General Conditions 
26. Protective Equipment 
27. Notice Boards 

28. Board of Reference 
29. Liberty to Apply 
30. Wages 
31. Payment of Wages 
32. Maternity Leave 
33. Shift Work 
34. Superannuation 

Schedule of Respondents 
3.—Scope. 

This award shall apply to all workers employed in the 
classifications referred to in Clause 30.—Wages in the 
industry of dry cleaning, dyeing and/or repairing and/or 
invisible mending of garments or articles in dry cleaning 
establishments and their auxiliary receiving depots and in 
the industry of laundering and to all employers employing 
those workers, but shall not apply to any worker or employer 
bound by an award of the Australian Conciliation and 
Arbitration Commission. 

4.—Area. 
This award shall apply throughout the State of Western 

Australia for Dry Cleaning and Linen Repairers and outside 
the South West Land Division for Laundry workers. 

5.-—Term. 
Except where otherwise specified in clause 30.—Wages 

this award shall operate from the date hereof and shall 
remain in force for a period of six months. 

6.—Definitions. 
(1) "Dry Cleaning" for the purpose of this Award shall 

cover the cleaning, spotting and finishing of garments and 
materials and the maintenance of plant and equipment 
(except steam air forming and the receiving sorting and 
dispatching of garments and materials). 

(2) "Cleaning" for the purposes of the definition of dry 
cleaning in this Clause 'cleaning' shall mean all operations 
in relation to dry cleaning which shall include the 
classification of garments, the application of distillation, 
filtration, tumbling and pre-spotting techniques and the after 
treatment of garments and materials. 

(3) "Spotting" for the purposes of the definition of dry 
cleaning in this clause 'spotting' shall mean the application 
of the techniques of pre-spotting, stain removal by chemical 
application, wet cleaning, steam gun operation, the drying 
of garments and materials, the classification of garments and 
fibre identification. 

(4) "Finishing" for the puipose of the definition of dry 
cleaning in this Clause 'finishing' means the application of 
all types of machine and hand pressing techniques. 

(5) "Late Shopping Night" for the purposes of this 
Award shall mean the evening of the day on which ordinary 
hours of work of a general retail shop may be worked 
between 7.00am and 9.00pm. 

(6) "Union" for the purposes of this Award shall mean 
The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers, Perth. 

(7) "Casual Woricer" for the purposes of this Award shall 
mean a worker engaged and employed as such. 

(8) "Permanent Part Time Worker" for the purposes of 
this Award is as defined in subclause (2) of Clause 
21.—Casual Worker/Part Time Worker. 

7.—Contract of Service. 
(1) Except as otherwise provided in terms of the award, all 

workers shall be subject to a working week's notice of the 
termination of an engagement. Such notice may be given at any 
time within working hours for the purpose of this clause; notice 
given within a period not later than 10.00 a.m. on any day shall 
be regarded as a full day's notice, otherwise a further day's 
notice is required. One week's wages shall be paid by the 
employer or one week's wages shall be forfeited by the woricer 
(whether weekly or piece-worker) which may be deducted from 
any moneys due to the woricer in the event of the employer or 
woricer failing to give the required notice. When employment 
is terminated by an employer, the employer shall, upon the date 
of such termination, pay to the worker (weekly or piece-worker) 
all moneys due to him or her, and when employment is 
terminated by a worker in accordance with the terms of this 
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award the employer shall upon the date of termination pay the 
worker (weekly or piece-worker) all moneys due to him or her. 

Provided that a worker shall not be given notice or 
dismissed, except for misconduct, whilst legitimately absent 
from duty on accrued sick leave or on annual leave and the 
days on which a worker is absent from duty on account of 
such sick leave or annual leave shall not be counted as 
within a working week's notice for the purpose of this award 
unless, in the case of sick leave, a worker had been given 
notice prior to the employer being informed that paid sick 
leave was to be taken. Alternatively, a worker shall not be 
entitled to give an employer notice while absent on account 
of paid sick leave and paid annual leave. 

The provisions of this clause shall not affect the right of 
an employer to dismiss any worker without notice for 
malingering, inefficiency, neglect of duty or misconduct. 
Where a worker is so dismissed, payment shall be made for 
time actually worked to the time of dismissal. 

(2) Where a worker has given or been given notice as 
aforesaid such worker shall continue in employment until 
the expiration of such notice. Any worker who has given or 
has been given notice as aforesaid without reasonable cause 
(proof of which shall be upon the worker) is absent from 
work during such period shall be deemed to have abandoned 
the engagement and shall not be entitled to payment for 
work done within that period. 

(3) A casual worker is one engaged and paid as such, and 
whose services may be terminated on either side by an 
hour's notice. 

(4) In the event of the work of the factory or section of 
the factory or workshop being stopped by a breakdown of 
machinery, or for any cause for which the employer cannot 
reasonably be held responsible, all weekly hands who 
present themselves for work shall be found work for that day 
or paid one day's wages in lieu thereof, but the employer 
may, when such causes occur, give notice to a worker that 
his or her services will not be required on the following day 
or days, and the worker shall not be entitled to any further 
payment in respect of any further days that he or she is out 
of employment by reason of such causes. 

Provided that for any day upon which a worker cannot be 
usefully employed because of any strike or lockout by any 
persons whatsoever, or any failure, or lack of power arising 
away from the premises of the employer, or, any restriction, 
lack or shortage of power for which an employer cannot 
justly be held responsible all weekly workers who are 
required to attend for work and do so attend on that day shall 
be paid a minimum of two hours' pay at ordinary rates, if 
required to perform work or remain at work for longer than 
two hours, payment shall be made at ordinary rates for all 
time standing by and time worked. 

(5) Notwithstanding anything contained in subclause (1) 
hereof during the first week of an employment the services 
of a worker may be terminated by the giving of one hour's 
notice on either side, or by the payment or forfeiture of one 
hour's pay in lieu of notice as the case may be. Provided that, 
after the first day and during the balance of the first week 
of an employment, where on any day the employer 
terminates the services of a worker, other than for 
malingering, neglect of duty or misconduct, he shall be 
required to pay the worker not less than a day's pay for that 
day. 

(6) No worker shall, without just cause, be absent from 
his or her employment during the prescribed hours whilst 
there is work ready to be done by such employee and must 
be available, ready and willing on the days and during the 
hours fixed by this award. 

(7) A worker not attending for duty shall, except as 
provided in clause 15.—Absence through Sickness of this 
award, lose his pay for the actual time of such non- 
attendance. 

(8) (a) Where an employer terminates the employment of 
a worker within fourteen days of the day on which a holiday 
occurs and such worker is re-engaged within a period of one 
month after such holiday or holidays, the worker shall be 
paid for such holiday or holidays prescribed by this award. 

provided that such worker has been employed by the 
employer for a period of at least one week prior to the 
termination of employment. 

(b) Notwithstanding anything hereinbefore contained, 
should the employment of a worker be terminated by the 
employer (through no fault of the worker) on or after the last 
working day of the last pay period in November each year, 
or within fourteen working days prior to Good Friday such 
worker shall be paid for the public holidays occurring during 
the Christmas-New Year period and at Easter time in the 
same manner as he or she would have been entitled to 
payment had a termination of employment not occurred. To 
qualify for this provision a worker must have been employed 
by the employer for a period of at least three months prior 
to the termination of employment. 

(9) Workers shall be paid all wages due to them in full 
during the ordinary working hours not later than two 
working days following the termination of the working 
week. 

(10) Subject to the provisions of this Clause, for 
permanent part time workers as defined in Clause 21.— 
Casual Worker/Part Time Worker, the payment of moneys 
or deduction of moneys in lieu of notice shall be calculated 
on a proportionate basis on the average weekly number of 
ordinary hours worked by the employee during the 12 
months preceding the termination of employment or, if the 
period of employment is less than 12 months, on the average 
weekly number of ordinary hours worked during the actual 
period of employment. 

8.—Deleted. 
9.—Hours of Work. 

(1) The ordinary working week shall be no greater than 
38 hours worked in accordance with subclause (2) of this 
clause. 

(2) (a) Ordinary hours of work shall be worked between 
7.()0am and 7.00pm Monday to Friday, 7.00am and 9.00pm 
on a "prescribed late night shopping night/s" in an area or 
locality covered by this award, and 7.00am and 5.00pm on 
Saturdays. 

(b) No employee shall work more than nine hours without 
payment of overtime in non-package plants and ten houre 
without payment of overtime in package plants. 

(c) Starting and finishing times of each employee shall be 
fixed by the employer and shall not be altered by the 
employer, except in a case of emergency, unless a week's 
notice of such change has been given to the employee. 

(d) Where any ordinary hours of work are performed by 
a weekly employee after 7.00pm and before 9.00pm on a 
"prescribed late night shopping night/s" in an area or 
locality covered by this award and between 7.00am and 
12.00pm on a Saturday, an employer shall pay a penalty of 
25 percent above the wage rate prescribed in Clause 
30.—Wages of this award. 

(e) Where ordinary hours of work are performed by a 
weekly employee between 12.00pm and 5.00pm on a 
Saturday, an employer shall pay to an employee a penalty 
of 50 per cent above the wage rate presented in Clause 
30.—Wages of this award. 

(f) Any other starting or finishing times may be agreed 
upon by the employer and employee concerned and assented 
to by the union in writing or as approved by the Board of 
Reference. 

(g) The usual working hours shall be prominently 
displayed in each work room or factory depot. 

(h) An employer who requires employees in package 
plants to work the 38 ordinary hours in one week within four 
days Monday to Friday inclusive shall inform the employee 
at least seven days prior to commencement of that woriang 
week of the days upon which they are rostered to work and 
the days on which they are rostered off. 

(i) Provided that where the regular late night shopping 
night/s is a public holiday/s and another night/s is 
nominated, the prescribed late night shopping hours shall 
apply. 
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(3) (a) Subject to the daily limitations prescribed in (a) 
and (b) of this subclause, and agreement between an 
employer and a majority of the workers the hours of work 
on an establishment may be by any one of the following 
methods:— 

(i) By working shorter hours on one or more days of 
each week; or 

(ii) By fixing a day on which all workers will be off 
during a particular work cycle; or 

(iii) By rostering workers off on various days of the 
week during a particular work cycle. 

(b) Where workers are entitled to a rostered day or days off 
in accordance with paragraph (ii) or (iii) of (d) of this subclause, 
the employer shall notify such workers not less than four weeks 
in advance of the weekday he or she is to take off. Where a 
worker has not accumulated a day's entitlement when a rostered 
day off occurs, such worker for that day, shall receive payment 
for the actual time already accrued. 

(c) Where the employer and workers agree rostered days off 
may accumulate to a maximum of four days which shall be 
taken in one continuous period within one month of such 
accrual. 

(d) Where an arrangement is made in accordance with this 
clause, starting and finishing times and the daily and weekly 
hours so determined shall constitute the ordinary working hours 
and work performed outside or in excess of such times and 
hours will constitute overtime for the purposes of this Award. 

(e) (i) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a 
worker is to take off in accordance with any 
arrangement pursuant to (a) of this subclause, for 
another day in the case of a breakdown in 
machinery or a failure or shortage of electric 
power or to meet the requirements of the business 
in the event of rush orders or some other 
emergency situation. 

(ii) An employer with the agreement of the employee 
concerned, may substitute the day that employee 
is to take off for another day. 

(4) In the event of a dispute over the implementation of 
the 38 hour week, the following procedures shall be 
followed— 

(a) Consultation shah take place within the particular 
establishment concerned. 

(b) If the dispute is not resolved at establishment 
level, it shall be the subject of discussions between 
the Union and the employer concerned. 

(c) In the event of a dispute over the implementation 
of the 38 hour week the matter may be referred to 
the Western Australian Industrial Relations Com- 
mission. 
10.—Meal Intervals and Rest Periods. 

(1) Meal Breaks. 
Each employee shall be granted a meal interval of not less 

than thirty minutes to be commenced not later than five 
hours of commencing duty. 

Provided that where it is not possible to grant the meal 
interval on any day, the said meal interval shall be treated 
as time worked and paid at the rate for the day plus a loading 
of fifty per cent upon the ordinary weekly rate, until released 
for a meal. 

(2) Rest Period 
(a) Save as provided in (b) of this subclause, a rest period 

of ten (10) minutes shall be allowed by an employer to all 
employees each day between the time of commencing work 
and the usual meal interval. A further rest period of ten (10) 
minutes shall be allowed between the usual meal interval 
and the usual time of ceasing work. 

(b) In the case of casual workers and permanent part-time 
workers commencing work or ceasing work at other than the 
usual time of commencement of or cessation of work, the rest 
periods prescribed in (a) hereof shall not be taken within two 
hours of the usual meal interval as prescribed in (1) of this 
subclause. 

11.—Meal Money. 
(1) A worker required to work overtime for more than one 

hour after the usual ceasing time or beyond 6.30pm 
(whichever is the later) on any day, Monday to Friday 
inclusive, shall either be supplied with an adequate 
recognised evening meal by the employer from an estab- 
lished canteen on die premises or paid $2.60 in lieu thereof. 

(2) If the notice is given and overtime is not worked, the 
meal money prescribed herein shall not be required to be 
paid. 

(3) Any dispute under this clause as to the suitability of 
a canteen meal supplied may be referred to a Board of 
Reference. 

12.—Overtime. 
(1) All time worked by a weekly worker in excess of 38 

hours in a week or in excess of his or her normal number 
of daily hours or outside the daily limits prescribed in Clause 
9.—Hours of Work of this Award shall be paid for at the 
rate of time and a half for the first two hours and double time 
thereafter. Each day shall stand alone for the purpose of 
calculating overtime and any overtime worked on any day 
of the week shall be paid for on a daily basis. 

(2) (a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirements. 

(b) The organisation party to this Award shall not in any 
way whether directly or indirectly be a party to or concerned 
in any ban, limitation or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(3) No female worker under the age of 16 years shall be 
employed on overtime after 6.30pm on any day. 

(4) Notwithstanding subclause (2) of this Clause, workers 
required to work for longer than one and a half hours after the 
usual ceasing time shall be allowed not less than 30 minutes 
meal break provided that this provision shall not apply to 
workers on any day where there is an early ceasing time, unless 
a total of five and a half hours or more inclusive of overtime 
is to be worked following the midday meal break. 

(5) A worker other than a worker subject to subclause (4) 
of this Clause who is required to work overtime for more 
than one hour beyond the ordinary ceasing time on any day. 
other than on a working day of less than eight hours, shall 
be entitled to a rest period of ten minutes paid for at the 
appropriate rate. 

(6) (a) Where an employer and employee so agree, time off 
in lieu of payment for any or all overtime worked may be 
granted proportionate to the payment to which the employee is 
entitled in accordance with subclause (1) of this clause. 

(b) Time off in lieu of payment for overtime shall be taken 
within a period of 2 months of the date on which the overtime 
is worked. 

13.—Holidays. 
(1) (a) The following days or the days observed in lieu shall, 

subject as hereinafter provided, be allowed as holidays without 
deduction of pay, namely. New Year's Day, Australia Day, 
Good Friday, Easter Saturday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. Provided that another day may be taken 
as a holiday by arrangement between the parties in lieu of any 
of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) hereof 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls on 
a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day shall be 
a holiday without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work is done ordinary rates of pay shall apply. 

(3) Work done on any day prescribed as a holiday in 
subclause (1) of this clause shall be paid for at the rate of 
double time and one half. 
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(4) The provisions of this clause shall not apply to casual 
workers. 

14.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
the employer after a period of twelve months' continuous 
service with such employer. 

(b) The annual leave shall be given and taken in one or 
two continuous periods. Provided that, if the employer and 
employee so agree, then the annual leave entitlement may 
be given and taken in a maximum of four separate periods. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 17'A per cent calculated on his ordinary 
wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker leaves his or her 
employment lawfully or his or her employment is termi- 
nated by the employer through no fault of the worker, the 
worker shall be paid at the rate of 2.923 hours payment 
calculated by reference to the rate of wage prescribed in 
Clause 30.—Wages of this Award, divided by 38, for each 
completed week of service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) of this subclause, a worker whose 
employment terminates after he has completed a 12 monthly 
qualifying period and who has not been allowed the leave 
prescribed under this award in respect of that qualifying period 
shall be given payment in lieu of that leave or, in a case to which 
subclause (7) or (11) of this clause applies, in lieu of so much 
of that leave as has not been allowed unless— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(7) When a worker is entitled to annual leave under this 
clause, he shall receive at least two week's notice from his 
employer of the date when it will be convenient to the 
employer that such worker shall take his leave. 

(8) Every worker shall be given and shall take annual 
leave within six months after the date the leave falls due. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) Notwithstanding anything else herein contained an 
employer may observe a Christmas close down for the 
purpose of granting annual leave and may require an 
employee to take annual leave at that time. 

(11) (a) At the request of an employee, and with the 
consent of the employer, annual leave prescribed by this 
clause may be taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the service of an employee terminates and the employee 
has taken a period of leave in accordance with this subclause 
and if the period of leave so taken exceeds that which would 
become due pursuant to subclause (4) of this clause the 
employee shall be liable to pay the amount representing the 
difference between the amount received by him/her for the 
period of leave taken in accordance with this subclause and the 
amount would have accrued in accordance with subclause (4) 
of this clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other provisions 
of this award at the time of termination. 

(c) The annual leave loading provided by subclause (2) of 
this clause, shall not be payable when annual leave is taken in 
advance pursuant to the provisions of this subclause. The 
loading not paid, for the period of leave, taken in advance, shall 
be payable to the employee at the end of the first pay period 
following the employee completing the qualifying period of 
continuous service provided in subclause (1) of this clause. 

15.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may oe claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this clause 
the worker shall as soon as is reasonably practicable advise the 
employer of her inability to attend for work, the nature of her 
illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours 
of the commencement of the absence, and where possible, in 
the case of shift workers, prior to the usual commencing time 
on the first day of such absence through illness. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year if any, 
shall be accompanied by such certificate. Provided that where 
a female worker is regularly absent because of menstrual 
disorder it shall be sufficient for the employer to require the 
production of a medical certificate with respect to such absence 
no more than once in any twelve months. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers personal 
ill health or injury during the time when he is absent on annual 
leave and a worker may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
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(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 14.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 14.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

(9) A worker employed under any system of payment by 
results and entitled to sick leave under the provisions of this 
clause shall be paid at the time-work rate applicable to the 
classification in which he is employed. 

16.—Bereavement Leave. 
(1) A worker shall on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary days' work. 
Proof of such death shall be furnished by the worker to the 
satisfaction of the employer if he so requires. 

(2) Provided that this clause shall have no operation while 
the period of entitlement to leave under it coincides with any 
other period of leave. 

(3) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the worker is legally separated but shall include a person 
who lives with the worker as a de facto wife or husband. 

17.—Long Service Leave. 
The long service leave provisions in Volume 59 of the 

Western Australian Industrial Gazette at pages 1 to 6 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

18.—Special Rates. 
Where a worker is required to sort foul linen an extra 

allowance of 21 cents per hour shall be paid whilst the 
worker is so employed on that type of work. 

19.—Mixed Functions. 
(1) A worker engaged on time work for more than half 

of one day on duties carrying a higher rate than his or her 
ordinary classification shall be paid the higher rate for such 
day. If for less than half of one day he or she shall be paid 
the higher rate for the time so worked. Provided that where 
a worker is engaged for more than half of a week on higher 
grade work, the worker shall be paid for the full week at the 
higher rate of pay. 

(2) Where a worker engaged on time work is engaged on 
higher tasks than he or she is normally employed upon the 
employer shall keep an accurate record of the time worked 
by such worker on each class of work. In the absence of an 
accurate record the worker shall be entitled to the higher rate 
of pay for the whole of the week. 

20.—Travelling Time. 
In the event of an employer requiring a worker to travel 

to any place other than the usual place of employment the 
worker shall be paid any excess travelling expenses incurred 
and be paid at ordinary time rates for any excess travelling 
time involved. 

21.—Casual Worker/Permanent Part-Time Worker. 
(1) Casual Worker 

(a) A casual worker for the purpose of this Award 
shall mean a worker who is engaged in relieving 
work or work of a casual nature and who is 
engaged and paid by the hour and, subject to (d) 
and (e) of this subclause, (but does not include a 
worker who could properly be classified) as a 
full-time or part-time worker. 

(i) Provided that from the 31st May 1989 to the 
31st May 1990 inclusive the divisor shall be 
l/40th of the ordinary rate prescribed in the 
Award for the class of work performed. 

(b) a casual worker shall be paid per hour at the rate 
of l/38th of the ordinary rate for the class of work 
performed for each hour worked plus 20 per cent. 

(i) A penalty of 20 per cent of the hourly rate 
shall be paid to the worker for each hour 
worked. 

(c) A casual worker shall not be entitled to annual 
leave, sick leave or public holidays. 

(d) A casual worker shall not be engaged for periods 
totalling in excess of eight (8) weeks in any 12 
month pericxi without the approval of the Union. 

(e) The provisions of (d) of subclause (1) hereof shall 
not apply to workers engaged for a specific period 
of time to replace a designated person where the 
period of that replacement work does not exceed 
13 weeks. The period of time for which the 
replacement worker is engaged together with any 
other special conditions of employment shall be 
confirmed in writing at the time of appointment. 

(2) Permanent Part-Time Worker 
Persons may be employed on a part-time basis subject to 

the following terms and conditions: 
(a) A part-time worker for the purpose of this Award 

shall mean an employee who is employed on a 
permanent basis but, owing to the requirements of 
the job on which such person is employed, the 
hours of duty are less than 38 hours per week or 
such worker chooses to accept work for less than 
38 hours per week for reasons personal to that 
worker. 

(b) (i) Subject to (ii) and (iii) hereof such permanent 
part-time worker shall be paid per hour 
1/38th of the ordinary weekly rate prescribed 
in Clause 30.—Wages for the class of work 
performed for each hour worked and shall be 
entitled to sick pay, annual leave, long 
service leave and payment for public holi- 
days calculated on a pro rata basis in 
accordance with the hours worked in the 
performance of such duties relative to 38 
hours per week. 

(ii) In lieu of (i) hereof and subject to agreement 
between the worker and the employer such 
worker may receive 20% of the ordinary rate 
in lieu of all entitlements to pro rata annual 
leave, sick leave and public holidays. 

(iii) Where, for a period not exceeding two 
months, a permanent part-time worker works 
an irregular number of hours each week, the 
employer may pay such worker 20% extra in 



lim of any entitlement to pro rata annual 
leave, sick leave and public holidays. 

(c) Permanent part-time workers shall be employed 
within the ordinary spread of hours which would 
be applicable to full-time workers employed in the 
same classifications provided that where such 
part-time worker is employed outside the aforesaid 
ordinary hours, the hourly rate (exclusive of the 
aforesaid 20% loading, if paid) shall be increased 
by the appropriate overtime penalty as per the 
provisions of Clause 12. —Overtime of this Award. 

(d) A permanent part-time worker shall not be 
employed both on payment by results basis and on 
payment by time worked in any week basis. 

(e) If employed on a payment for time worked basis, 
such worker shall be paid for each hour worked 
at the rate of no less than l/38th of the minimum 
weekly wage prescribed by this Award for the 
class of work performed by them. If employed on 
the basis of payment by results, such workers shall 
be paid at the appropriate payment by results rate 
payable under this Award, but in no case shall any 
of such workers be paid less than that amount of 
the prescribed weekly wage in the Award as is 
proportionate to the time worked by them. 

(!) Public Holidays 
A part-time worker shall only be entitled to 

payment for a public holiday for the number of 
hours he or she would have otherwise been 
rostered to work had the day been an ordinary 
working day for that worker. 

(g) Sick Leave 
The total provisions of this Award as regards 

sick leave shall apply to part-time workers but 
they shall be paid only on a proportionate basis in 
accordance with the provisions of Clause 15.— 
Absence Through Sickness. 

(h) A part-time worker shall not be required to attend 
for duty more than once on any one day. 

(i) Subject to the provisions of subclause (2) of this 
Clause, all the provisions of this Award shall 
apply to permanent part-time workers. 

(3) It is a term of this Award that the application of Clause 
21. —Casual Worker/Permanent Part-Time Worker during 
the winter season of 1989 shall be open to review no earlier 
than November 1989. 

22. — Location Allowances. 
(1) Subject to the provisions of this clause, in addition to the 

wages prescribed in Clause —Wages of this award, an 
employee shall be paid the following weekly allowances when 
employed in the towns described hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, these 
allowances shall be shown as fortnight allowances. 

Town $ 
Agnew 13.60 
Argyle (see subclause 12) 35.00 
Balladonia 13.10 
Barrow Island (see subclause 13) 9.50 
Boulder 5.50 
Broome 21.50 
Bullfinch 6.50 
Carnarvon 11.00 
Cockatoo Island 23.70 
Coolgardie 5.50 
Cue 13.80 
Dampier 18.60 
Denham 11.00 
Derby 22.40 
Esperance 4.20 
Eucla 15.10 
Exmouth 19.20 
Fitzroy 27.00 
Goldsworthy 12.60 
Halls Creek 30.60 
Kalbarri 4.50 
Kalgoorlie 5.50 
Kambalda 5.50 

Karratha 22.00 
Koolan Island 23.70 
Koolyanobbing 6.50 
Kununurra 35.00 
Laverton 13.70 
Learmonth 19.20 
Leinster 13.60 
Leonora 13.70 
Madura 14.10 
Marble Bar 33.20 
Meekatharra 11.80 
Mt Magnet 14.60 
Mundrabilla 14.60 
Newman 13.00 
Norseman 11.30 
Nullagine 33.00 
Onslow 22.80 
Pannawonica 17.50 
Paraburdoo 17.30 
Port Hedland 18.50 
Ravensthorpe 7.30 
Roeboume 25.20 
Sandstone 13.60 
Shark Bay 11.00 
Shay Gap 12.60 
Southern Cross 6.50 
Telfer 31.00 
Teutonic Bore 13.60 
Tom Price 17.30 
Whim Creek 21.80 
Wickham 21.30 
Wiluna 13.90 
Wittenoom 29.40 
Wyndham 33.10 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent of the 
allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause 
shall have effect on and from the 24th day of July, 
1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 



(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shaU mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian Industry 
and the Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall be 
an amount equivalent to the district allowance in force under 
this Award for that town or location on June 1, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee as 
at June 1,1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
S.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July of 
each year in accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), for Perth 
measured to the end of the immediately preceding March 
quarter, the calculation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be half 
the allowance prescribed by Clause 8 of the "Hydrocarbons and 
Gas (Production and Processing) Award 1986", which at the 
date of this Order is $19.00 per week. Except for the location 
allowance prescribed under subclause (1) of this clause the 
terms of this clause shall not apply where they are inconsistent 
with the terms of Clause 8 of the "Hydrocarbons and Gas 
(Production and Processing) Award 1986". 

23.—Time and Wages Record. 
(1) The employer shall provide in each factory, workshop 

or place where work is being done for him a time and wages 
book or sheet or records, which shall have correctly recorded 
in ink or by other means except pencil and in the English 
language the following particulars: 

(a) The initial and surname and classification or 
classifications (when engaged on mixed func- 
tions) of each worker. 

(b) The date of birth and experience and time work 
rate of pay of improvers in respect of new workers 
at the date of engagement. 

(c) The number of hours of ordinary time worked by 
each worker each day and each week. 

(d) The number of hours' of overtime worked by each 
worker each day and each week. 

(e) The total amount of wages paid to each worker 
each week. 

(f) The actual name of the day and the date of each 
day of each week and also the name of the day and 
the date on which each week ends. 

(g) All holiday, annual leave, long service leave and 
sick leave payments. 

(2) An authorised person or persons making an inspection 
shall be entitled to take a copy of entries in a time and wages 
book or records relating to any suspected breach of this 
award. 

(3) Notwithstanding the foregoing provisions an em- 
ployer with more than one place of business (whether 
factory or depot premises) will satisfy the requirements of 
this clause if the relevant records are kept of the head office 
only. In such circumstances however, a true copy of the 
ordinary daily hours of work shall be posted at each other 
such place of business. 

24.—Right of Entry. 
(1) Any person or persons not to exceed two duly 

authorised by the Industrial Registrar or Assistant Industrial 
Registrar in writing (such authorisation shall be terminable 
at the will of the Industrial Registrar or Assistant Industrial 
Registrar) shall be allowed to enter the factory, workshop 
or receiving depot during working hours. 

The employer shall in person, or by representatives on his 
behalf, be entitled to accompany the authorised person or 
persons during an inspection. Access shall be granted to the 
wages book or time sheets or records covering all workers, 
including outdoor workers, in the employ of that employer. 
The employer shall be advised on all occasions when entry 
is sought. 

Wages books or time sheets, or a true copy thereof, must 
be kept on the premises at which employees are working and 
be made available for inspection on demand. Any failure on 
the part of an employer in this respect shall constitute a 
breach of the award. 

Authorised officials shall not be denied entry to an 
establishment on the ground that the employer or a 
nominated representative is not available to grant access at 
the time entry is sought. 

The work and duties of all workers in the establishment 
and the business of the employer shall be interfered with as 
little as possible by the authorised person or persons. 

(2) An employer shall permit any person authorised by the 
Registrar or Assistant Registrar in writing to enter from time 
to time the one or several factories, workshops or receiving 
depots of that employer during the midday meal to conduct 
legitimate union business; and once during each month at 
a time most convenience to an employer during working 
hours, for the purpose of collecting members' contributions. 

Such authorised person shall inform the person-in-charge 
(a person shall be in charge) of his arrival before entering 
the factory, workshop or receiving depot. Such official shall 
have reasonable ingress into the factory, workshop or 
receiving depot and access to the workers. 

25.—General Conditions. 
(1) Uniforms: 
Where an employer requires a worker to wear a uniform 

he shall pay for its provision and cleaning. 
(2) Tools of Trade: 
The employer shall provide all necessary tools for 

workers in each workshop or factory. 
Any tools lost due to neglect on the part of the worker 

shall be replaced by or paid for by the worker concerned. 
26.—Protective Equipment. 

(1) Where any person is required to work under wet or 
dirty conditions, suitable protective clothing including 
footwear, shall be supplied free of charge by the employer 
to the worker concerned. 

(2) Any dispute as to the necessity or suitability of such 
clothing shall be determined by the Board of Reference 
constituted under this award. 

27.—Notice Boards. 
The employer shall make facilities available in a 

prominent position in his workshop or factory, upon which 
representatives of the union shall be allowed to post union 
notices. Any notices so posted shall be countersigned by the 
representative of the union and in the absence of a 
countersignature, may be removed by the union representa- 
tive or the employer. 
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28.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

29.—Liberty to Apply. 
Liberty is reserved to the union to apply with respect to 

Accident Pay in the circumstances outlined in the judgment 
accompanying this award. 

30.—Wages. 
(1) Adult Wage Rates: An employee having reached the 

age of 21 years, shall be paid a rate of not less than that 
assigned in the following table to the relevant classification. 
The rate per week is comprised of the base rate plus the 
supplementary payment. 

(a) Group Classification *Base Rate Supple- Rate Per 
mentary Week 
Payment 

A Tradesman Dry Cleaner/ 
in charge of machinery, 
maintenance and/or 
boiler 355.70 12.90 368.60 

B "Invisible" Mender 347.90 7.10 355.00 
B Tailor or Tailoress 347.90 7.10 355.00 
C Presser 328.20 3.60 331.80 
c Receiver and 

Despatchcr in Charge 
(namely a person in 
charge of a depot and 
responsible for the keep- 
ing of records and re- 
sponsible for cash 328.20 3.60 331.80 

c Cleaner (Operating Dry 
Cleaning Machine) 328.20 3.60 331.80 

D Repairer (other than 
Tailor or Tailoress) 318.50 3.60 322.10 

D Spotter 318.50 3.60 322.10 
D Presser (Off-set Press) 318.50 3.60 322.10 
D Hand Ironer 318.50 3.60 322.10 
D Receiver and/or 

Despatcher 318.50 3.60 322.10 
E Wet Cleaner 313.70 5.10 318.80 
E Steam Air Finisher 313.70 5.10 318.80 
E Examiner of Garments 313.70 5.10 318.80 
E Assembler of Garments 313.70 5.10 318.80 
E Sorter of Garments 313.70 5.10 318.80 
F All other Adult Employ- 

ees 308.70 2.30 311.00 

Laundering Industry: 
Washing Machine Operator 305.80 20.20 326.00 
Laundry Hand 291.30 13.70 305.00 

* Base Rate includes second stage Structural Efficiency 
adjustment. 

Provided that a person employed in any area of 
operation of this Award who is required to be solely 
accountable for all aspects of a self-contained dry 
cleaning establishment including the receiving of 
garments and articles, the cleaning, spotting, pressing, 
packaging and despatch of garments and articles, the 
handling of moneys, the keeping of records and the 
maintenance of the establishment shall be paid at a rate 
of not less than the rate prescribed in this table for the 
Tradesman Dry Cleaner. Provided that in such a case 
all receivers and despatchers in that establishment shall 
be paid in accordance with the rates prescribed for 
Group D of such table. 

(2) Junior Employees: 
(a) Dry Cleaning and Dyeing Industry 

(i) Wages: The minimum rates of wages to be 
paid to junior employees shall be as follows: 

Percentage 
of rate for 

Classification 
E—Sorter 

of Garments 
% 

Under 16 years of age 50 
16 years and under 17 years 55 
17 years and under 18 years 65 
18 years and under 19 years 75 
19 years and under 20 years 85 
20 years and under 21 years 93 

(ii) Proportion of Juniors: 
(aa) Juniors may be employed in the follow- 

ing proportion of not more than two for 
every employee receiving the adult rate. 

(bb) Calculation of Proportion: In the calcu- 
lation of the proportion of the number 
of employees receiving the adult rate for 
the purposes of this clause, working 
proprietors shall be included, but each 
working proprietor shall be counted 
only once. 

(iii) No person under 18 years shall be employed 
on a manually operated steam press (other 
than an off-set silk press) or a manually 
operated dry cleaning machine. 

(iv) Junior employed in a Receiving Depot: 
Notwithstanding anything hereinbefore con- 
tained any junior working alone and respon- 
sible for cash transactions and/or in charge of 
depot shall be paid not less than the rate 
prescribed for a junior "19 years and under 
20 years" plus an amount of $4.30 per week. 

(b) Laundering Industry: 
(i) Wages: The minimum rates of wages to be 

paid to junior employees shall be as follows: 
Percentage of 
rate for the 

Classification 
in which they 
are employed 

% 
Under 16 years of age 55 
16 to 17 years of age 65 
17 to 18 years of age 75 
18 to 19 years of age 85 
19 to 20 years of age 90 
20 to 21 years of age 95 

(3) Structural Efficiency: 
(a) Arising out of the decision of the 1989 State Wage 

Case Decision (69 WAIG 2913) and in considera- 
tion of the wage increases resulting from the 
structural efficiency adjustments employees are to 
perform a wider range of duties including work 
which is incidental to or peripheral to their main 
tasks or functions. 

(b) Any changes to the classification system in the 
award will be based on the results of federal skill 
audit and mailing. The Union is prepared for the 
purposes of the second phase and in good faith, to 
duly consider any specific concerns identified by 
respondents to the Award and any proposals for 
trialling specific arrangements aimed at achieving 
greater flexibility for WA employers. 

(c) In accordance with the Structural Efficiency 
Principle the parties are prepared to commit 
themselves to the: 

(i) acceptance of classification change and new 
job specifications; 
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(ii) acceptance in principle that with due consul- 
tation between the relevant parties there will 
be no barriers to opportunity for advance- 
ment of employees within the award struc- 
ture or through access to training; 

(iii) co-operation in the transition from the old 
structure to the new structure in an orderly 
manner, 

(d) In addition the Union gives the following commit- 
ments; 

(i) preparedness of employees to undertake 
training associated with wider range of 
duties; 

(ii) acceptance by the Union of the broad award 
framework and relationships established. 

(4) (a) Commitment Regarding Absorption 
For the purpose of this clause "over award 

payment" is defined as the amount (whether it be 
termed "over award payment", "attendance 
bonus", "payment by results bonus", "service 
increment" or any term whatsoever) which an 
employee would receive in excess of the award 
rate specified in subclause (1) of this clause. 

Provided that such over award payment shall 
exclude overtime, shift allowances, penalty rates, 
disability allowances and any other ancillary pay- 
ments of a likely nature prescribed by this award. 

(b) Any over award payment applicable at 24 June 
1992 may be reduced by the amount of the 
supplementary payment specified in subclause (1) 
of this clause. 

(c) The structural efficiency increases specified 
below shall be added to existing actual rate of 
pay/base rates of pay for time employees/payment 
by results employees respectively and shall not be 
absorbed into any over award bonus payment. 
Group Structural 

Efficiency 
Adjustment 

$ 
F (all others) 10.00 
E (rest of Group E) 12.50 
D 12.50 
C 12.50 
B 15.00 
A 15.00 

31.—Payment of Wages. 
Each worker shall be paid all wages due during the worker's 

ordinary working hours and not later than two working days 
following the termination of the usual working week. Provided, 
however, that where at least 50 per cent of the employees in 
a factory, workshop or section thereof agree and with the 
consent in writing of the Secretary of the Union, payment of 
all wages due may be made in the form a cash transfer to the 
employee's nominated account. Such transfer shall occur not 
later than during the forenoon of the second working day 
following the termination of the working week. 

32.—Maternity Leave. 
(1) For the purposes of this Clause: 

(a) A worker shall include a part-time worker but 
shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that 
she has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

(3) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 

of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than ten weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by die 
confinement occurring earlier than the presumed 
date. 

(4) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
worker make it inadvisable for the worker to continue 
at her present work, the worker shall, if the employer 
deems it practicable, be transferred to a safe job at the 
rate and on the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker 
to, take leave for such period as is certified necessary 
by a duly qualified medical practitioner. Such leave 
shall be treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(5) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(6) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(7) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
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known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(8) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(9) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shaU not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(10) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(11) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wages 
to that of her fonner position. 

(12) Replacement employees 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 

employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

33.—Shift Work. 
(1) Shifts may be worked by adult workers at such hours 

as may be agreed upon by the employer and the employees 
and assented to by the Union in writing. 

(2) A worker employed on shift work other than day shift 
shall be paid 15 per cent more than the prescribed rate of 
pay for the classification. 

34.—Superannuation. 
(1) Definitions: 

(a) "Approved Superannuation Fund" shall mean 
any superannuation fund which complies with the 
Australian Government's Operational Standards 
for Occupational Superannuation. 

(b) "Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of district or location allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or payment by way of 
bonuses which do not form part of the regular 
wage. 

(c) "Preferred Fund" for the purposes of this clause 
shall mean Westscheme. 

(2) Employer Contributions: 
(a) Subject to this clause, an employer shall contrib- 

ute 3% of ordinary time earnings per eligible 
employee into Westscheme or an exempted fund 
as allowed by subclause (5) of this clause. 

(b) Subject to the rules of an approved superannuation 
fund, employer contributions shall be paid on a 
monthly basis for each week of service that the 
eligible employee completes with the employer. 

(c) (i) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in 
excess of 38 ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. 

(ii) No contributions shall be made in respect of 
annual leave paid out on termination of any 
other payments on terminations. 

(d) Employers shall be required to make contributions 
on behalf of every employee whose employment 
is regulated by this Award after the employee has 
completed eight weeks' continuous service, pro- 
vided that such contributions shall then be 
calculated from date of engagement of the 
employee by the employer. 

(3) Fund Membership: 
Contributions in accordance with subclause (2)—Em- 

ployer Contributions of this clause shall be calculated by the 
employer on behalf of each employee from the date the 
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employee commences employment, unless the employee 
fails to return a completed application to join the fund and 
the employer has complied with the following: 

(a) the employer shall provide the employee with an 
application to join the fund and documentation 
explaining the fund within one week of employ- 
ment commencing. 

(b) from two weeks following the employer's advice 
pursuant to paragraph (a) of this subclause should 
the employee not have returned the completed 
form to the employer, the employer, subject to (c) 
hereof, shall be under no obligation to make 
superannuation payments of that employee. 

(c) provided that if at any time an employee returns 
a signed application form, notwithstanding a 
previous failure to return such form the employer 
shall make contributions on behalf of that em- 
ployee from the date of return of the signed 
application form. 

(4) Part-time employees shall not be entitled to receive 
the employer contribution mentioned in subclause (2)— 
Employer Contributions of this clause unless they receive 
on average a minimum of $100.00 per week within any 
calendar month before taxation and other deduction. 

(5) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to an approved fund, in accor- 

dance with an Order of an industrial tribunal: or 
(b) was contributing to an approved fund in accor- 

dance with an Order or Award of an industrial 
tribunal, for a majority of employees and makes 
payment for employees covered by this award in 
accordance with that Order or Award; or 

(c) was not contributing to an approved superannua- 
tion fund for employees covered by this award; 
and 

(i) written notice of the proposed alternative 
approved superannuation fund is given to the 
Union; and 

(ii) contributions and benefits of the alternative 
approved superannuation fund are no less 
than those provided by this clause and the 
preferred fund; and 

(hi) within one month of the notice prescribed in 
paragraph (a) being given, the Union has not 
challenged the suitability of the alternative 
approved fund by notifying the Western Austra- 
lian Industrial Relations Commission of a 
dispute. 

Schedule of Respondents. 
Eric Dry Cleaners 
Burt Street 
Boulder 
Valiant Dry Cleaners 
Frederick Street 
Albany 
North Star Steam Laundry 
and Dry Cleaners 
Edgar Street 
Port Hedland 
Busselton Dry Cleaners 
43 Nuove Street 
Busselton 
Four Seasons Dry Cleaners 
Kat arming 
Eimes Dry Cleaners and Laundry 
Norseman Road 
Esperence 
Alsco Linen Service Pty Ltd 
228 Great Eastern Highway 
Rivervale 

Dated at Perth this 24th day of July, 1979. 

RAILWAY EMPLOYEES' AWARD 

No. 18 of 1969. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 13th day of August 1992. 

J. CARRIGG, 
Registrar. 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

1.—Title. 
This award shall be known as the "Railway Employees' 
Award" No. 18 of 1969 as amended and consolidated. 

2.—Arrangement 

1. Title 
2. Arrangement 

2A. State Wage Principles—September 1989 
2B. Structural Efficiency 
2C. Transitional and Reclassification Arrangements 

for Tradespersons 
3. Term 
4. Area and Scope 

5. No New Designation 
6. No Reduction 

6A. Introduction of Change 
7. Preference 
8. Board of Reference 
9. Timetable Conferences 

10. Knowledge of Roads 
11. Right of Entry 
12. Under-Rate Workers 
13. Casual Workers 
14. Secretary's Pass 
15. Payment for Sickness and Bereavement Leave 
16. Workers Performing Higher Duties 
17. Promotion 
18. Retirement 
19. Absence from Duty 
20. Leave to Attend Union Business 
20. Deleted 
21. Charges against Workers 
22. Uniforms, Clothing and Protective Equipment 
23. Free Passes, Privilege Tickets and Season Tickets 
24. Call Out Allowance 
25. Transfer Accommodation (Housing) Allowance 
26. Transfers and Transfer Allowances 
27. Payment for Travelling Time 
28. Away from Home and Meal Allowances 
29. Paid Leave for English Language Training 
30. Allowances and Arrangements for Area Train 

Despatchers, Guards and Motor Bus Drivers 
31. Special Rates and Provisions 
32. District Allowance 
33. Apprenticeships 
34. Junior Workers 
35. Annual Leave and Holidays 
36. Guaranteed Week 
37. Week's Work Traffic Section 
38. Shift and/or Night Work 
39. Hours of Duty 
40. Overtime, Saturday and Sunday Time 
41. Workers in Breakdown Gangs and at Washaways 
42. Interpretations 
43. Application of Award to Other Acts 
44. Wages 

Appendix A—Classification Structure 
Appendix B—Dispute Settlement Procedure 
Schedule A—Midland Workshops Disability Al- 

lowance Groupings 
Schedule B—Uniforms and Clothing 



2A.—State Wage Principles—September 1989. 
It is a term of this Award that the Unions undertake for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award, except 
when consistent with the State Wage Principles. 

2B.—Structural Efficiency. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency, productivity 
and organisational competitiveness of the rail industry and 
to enhance career opportunities and job security of employ- 
ees, with regard to the quality of working life including the 
need to enhance skills and job satisfaction. Award restruc- 
turing and structural efficiency principle measures shall not 
be used as a vehicle for job shedding. 

(2) At each workplace, the employer, employees and the 
relevant Union or Unions shall establish a consultative 
mechanism and procedures appropriate to the size, structure 
and the needs of the workplace. A committee shall be 
constituted by equal numbers of employer and employee 
representatives. Measures raised by the employer, employ- 
ees, Union or Unions for consideration, consistent with the 
objectives in subclause (1) of this clause, shall be processed 
through this consultative mechanism and procedures. 

(3) Measures raised for consideration consistent with 
subclause 2) of this clause shall be related to implementation 
of the new classification structure, the facilitative provisions 
contained in this award and, subject to subclause (6) of this 
clause, matters concerning training. 

(4) Without limiting the rights of either an employer or 
a Union to arbitration, any other measure designed to 
increase flexibility at the workplace and sought by any party 
shall be notified to the Western Australian Industrial 
Relations Commission and, by agreement of the parties 
involved, shall be implemented subject to the following 
requirements— 

(a) the changes sought shall not affect provisions 
reflecting national standards; 

(b) the majority of employees affected by changes at 
the workplace must genuinely agree to such 
changes; 

(c) employees shall not lose any income as a result 
of changes; 

(d) the relevant Union or Unions must be party to the 
agreement; 

(e) the Unions and Westrail shall not uureasonably 
oppose any agreement; 

(f) any agreement shall be subject to approval by the 
Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate as a Schedule 
to this Award and take precedence over other 
provisions of this award to the extent of any 
inconsistency. 

(5) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competency and training, in- 
cluding work which is incidental or peripheral to 
the employee's main tasks or functions, provided 
that such duties are not designed to promote 
deskilling. 

(b) An employer may direct an employee to carry out 
such duties and use such tools and equipment as 
may be required provided that the employee has 
been properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the employer's responsibilities to 
provide a safe and healthy working environment. 

(6) (a) The parties to this Award recognise that in order 
to increase the efficiency and productivity of the 
rail industry and to ensure mobility within the 
industry generally, a greater commitment to 

training and skill development is needed, but so 
as not to promote deskilling. Accordingly, the 
parties commit themselves to: 

(i) developing a more highly skilled and flexible 
workforce; 

(ii) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(iii) removing barriers to the utilisation of skills 
acquired. 

(b) Following proper consultation in accordance with 
subclause (2) of this clause, or through the 
establishment of a training committee, the em- 
ployer shall develop a training programme consis- 
tent with— 

(i) the current and future skill needs of Westrail; 
(ii) the size, structure and nature of the opera- 

tions of Westrail; 
(iii) the need to develop vocational skills relevant 

to Westrail and the rail, metal, engineering 
and building industry through courses con- 
ducted by accredited educational institutions 
and providers. 

(c) Where it is agreed a training committee be 
established that committee should be constituted 
by equal numbers of employer and employee 
representatives and have a charter which clearly 
states its role and responsibilities, for example; 

(i) Assess training programmes at the enterprise 
level within the terms of the restructured 
award. The assessment shall be in relation to 
both on the job and off the job training. 

(ii) Assess qualifications of employees, where 
necessary with the assistance of local, state 
and national training/education authorities so 
instituted; where provided for in the award 
classify them appropriately and be the first 
point of appeal for any complaints by 
employees that the classification to which 
they have been appointed is not appropriate. 

(iii) Assess applications of employees for training 
programmes with due regard to a set of 
negotiated criteria (including seniority, af- 
firmative action etc.) so that any tendency to 
provide preferential treatment or to express 
favouritism is minimised. 

(d) (i) Where, as a result of consultation in accor- 
dance with subclause (2) of this clause or 
through a training committee and with the 
employer concerned, it is agreed that addi- 
tional training in accordance with the pro- 
gramme developed pursuant to paragraph (b) 
of this subclause herein should be undertaken 
by an employee, that training may be 
undertaken either on or off the job. Provided 
that if the training is undertaken during 
ordinary working hours the employee con- 
cerned shall not suffer any loss of pay. The 
employer shall not unreasonably withhold 
such paid training leave. 

(ii) Any costs associated with enrolment and the 
purchase of prescribed textbooks (excluding 
those textbooks which are available in the 
employer's technical library) incurred in 
connection with undertaking of training shall 
be reimbursed by the employer upon produc- 
tion of evidence of such expenditure. Pro- 
vided that reimbursement shall also be on an 
annual basis, subject to presentation of 
reports of satisfactory progress. 

(iii) Travel costs incurred by an employee in 
undertaking training in accordance with this 
clause which exceed those normally incurred 
in travelling to and from work shall be 
reimbursed by the employer. 



(e) All issues of paid training leave including quantum 
and training committees shall be reviewed between 
the parties after 12 months operation. The Union(s) 
reserve the right to press for mandatory prescription 
of a minimum number of training hours per annum, 
without loss of pay, for an employee undertaking 
training to meet the needs of Westrail and the rail, 
metal, engineering and building industry. 

(f) Where necessary the employer will retrain the 
existing workforce as changes occur. No em- 
ployee will be forced to retrain. 

(7) The parties are committed to modernising the terms 
of the award and to addressing the issues associated with 
training with a view to finalising these matters by 19 
December 1990 respectively. 
2C.—Transitional and Reclassification Arrangements for 

Tradespersons. 
(1) (a) An agreed new classification structure for trade- 

spersons forms Appendix A to the award. 
(b) It is agreed between the parties that a transition/ 

implementation period shall operate for a period 
of six months from the first pay period to 
commence on or after 18 May 1990 until the first 
pay period to commence on or after 18 November 
1990. 

(c) The objective of this transition/implementation 
period is — 

• to enable all parties to the award to famil- 
iarise themselves with the new tradesperson 
classification and definition structure; and 

• for each workplace to apply (subject to the 
transitional arrangements below) the new 
tradesperson classification and definition 
structure set out in Appendix A in place of 
existing arrangements as defined in Clause 
42. —Interpretations and Clause 44. —Wages 
insofar as tradespersons are concerned. 

(d) In order to assist an orderly transition the 
following arrangements shall apply — 

(i) Employees will transfer to the new tradesper- 
son classification structure without loss of 
pay in accordance with the schedule shown 
in Clause 44. —Wages agreed between the 
parties which will "line-up" the old classifi- 
cations with the new levels. 

(ii) Subject to consultation as provided in sub- 
paragraph (iii). Upon transition to the new 
tradesperson classification structure, em- 
ployees will perform work in accordance 
with the new classification structure and 
definitions as set out in Appendix A and in 
lieu of existing definitions as set out in 
Clause 42. —Interpretations, where they re- 
late to tradespersons. 

(iii) The parties at each workplace shall undertake 
appropriate consultation in accordance with 
Clause 2B. —Structural Efficiency, sub- 
clause (2) of the award. 

(iv) The parties will adopt the MTIA/MTFU 
implementation guidelines with modifica- 
tions as agreed between the parties, which are 
specifically relevant to Westrail. 

(v) Subject to the final determination by the 
National Wage Bench of the Australian 
Industrial Relations Commission in relation 
to the future standing of paid rates awards the 
parties will finalise the rates of pay applica- 
ble to the new classification structure and the 
arrangements under which employees will 
transfer to the new pay scale. These arrange- 
ments will be completed within the six month 
transitional period. 

(vi) Any disputes in relation to the transition to 
and implementation of the new tradesperson 
classification and definition structure shall be 
handled in accordance with the disputes 

settlement procedure as set down in Appen- 
dix B. 

(2) (a) Reclassification will be according to the following 
principles— 

(i) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under the new tradesperson 
structure on the ground that the employee 
possesses equivalent skill and knowledge 
gained through on the job experience or on 
any other ground the following principles in 
sub-paragraphs (ii) and (iii) shall apply. 

(ii) Agreed competency standards shall be estab- 
lished by the parties in conjunction with 
TAPE for all levels in the new tradesperson 
classification structure before any claims for 
reclassification are processed and shall be 
incorporated in the Implementation Manual 
as they become available. 

(iii) The Implementation Manual shall lay down 
procedures for evaluating an employee's 
claim for reclassification. These procedures 
shall be undertaken by an independent third 
party recognised by the relevant National and 
State Training Bodies. 

(b) Prior to the expiration of the six month period, the 
parties will consult with their respective members 
and make any changes to the classification 
structure as they may be agreed to. 

(c) At the expiration of the six month period, 
employers will be required to have completed the 
transition phase. 

3. —Term. 
The currency of this award shall be for one month 

commencing from and including the date hereof. (This 
Award was delivered on the 25th day of July, 1969). 

4.—Area and Scope. 
This award shall apply to workers employed by the 

Western Australian Government Railways Commission 
(hereinafter referred to as "the employer") in and about the 
working and maintenance of the railways and road services 
operated by the said employer, and in connection with 
railway refreshment services provided the award shall not 
apply to special maintenance, reconstruction or construction 
works in the Permanent Way, and/or Structure Sections, the 
estimated cost of which on account of wages exceeds 
$50,000 and, except where otherwise stated, shall not apply 
to those employed as part-time workers in the positions of— 

(1) attendants or caretakers of sidings; 
(2) caretakers of barracks. 

5. —No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
worker covered thereby. 

6. —No Reduction. 
This award shall not in itself operate to reduce the wage 

of any worker who is at present receiving above the 
minimum rate prescribed for this class of work. 

6A. — Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gram, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may 
be affected by the proposed changes and their 
union or unions. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required, the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 
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Provided that where the Award makes provision 
for alteration of any of the matters referred to 
herein an alteration shall be deemed not to have 
significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions, inter alia, the 
introduction of the changes referred to in sub- 
clause (1) hereof, the effects the changes are likely 
to have on employees, measures to avert or 
mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by die employees and/or their 
unions in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and their 
union or unions, all relevant information about the 
changes proposed; the expected effects of the 
changes on employees and any other matters 
likely to affect employees, provided that any 
employer shall not be required to disclose confi- 
dential information the disclosure of which would 
be inimical to the employer's interests. 

7.—Preference. 
Deleted by section 88(3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 
8.—Board of Reference. 

(1) The Commission hereby appoints, for the purposes of 
this award a Board of Reference consisting of a chairperson 
and an equal number of employers' and workers' representa- 
tives who shall be appointed pursuant to section 48 of the 
Industrial Relations Act, 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference which shall include the determination 
of any dispute as to the application of any special rate and 
provision prescribed herein except such as involve an 
interpretation of the provisions of this award or any of them. 

(3) An appeal lies to the Commission in Court Session 
against any determination decision or finding of the Board 
as prescribed in regulation 26 of the Industrial Relations Act 
(Western Australian Industrial Relations Commission) 
Regulations 1985. 

9.—Timetable Conferences. 
An employee of the employer (such worker to be a 

member of and to be nominated by the A.R.U. (W.A. 
Branch)) shall be permitted to attend the departmental 
half-yearly time table conferences as a representative of the 
union, and may take part in any discussion as to whether any 
particular piece of night work involved in the proposed time 
table could be avoided. The worker so acting shall be paid 
by the employer the ordinary wages, travelling time, and 
expenses as provided in the award. 

10.—Knowledge of Roads. 
Except in the case of new lines opened for traffic and so 

far as the requirements of the service will permit, a guard 
before being required to take a train over a road with which 
such guard is not acquainted, shall be allowed to travel over 
it at least twice with a guard familiar with the road without 
loss of pay. Should the exigencies of the service require a 
guard to be sent over a road with which such guard is not 
acquainted, the station master or officer in charge shall 
report the circumstances to the head of the branch. 

11.—Right of Entry. 
(1) Accredited representatives of any of the applicant 

unions desiring to enter the Midland Workshops on bona 
fide union business concerned in the maintenance of the 
award and appropriate working conditions shall be given 
entry if they make application to a responsible officer 
employed by the employer and state the nature of their 

business. For this purpose, the Chief Mechanical Engineer, 
the Workshops Manager and the Production Engineers are 
to be regarded as responsible officers. 

(2)Accredited representatives of any of the applicant 
unions desiring to enter other premises of the employer must 
first make application to the responsible officers of the 
sections, stating the nature of their business. 

12.—Under Rate Workers. 
(1) A worker who is unable to earn the minimum rate 

hereby prescribed may be employed at a lower rate which 
shall be agreed upon in writing between the worker and the 
secretary of the worker's union. 

(2) If within seven days after being notified of the 
worker's desire to work at a lower rate of wage than that 
prescribed, the said secretary and the worker are unable to 
agree upon a lower rate, then the worker may apply in 
writing to the nearest Stipendiary Magistrate to fix such 
lower rate of wage. The worker shall give such secretary two 
days' notice in writing of the worker's intention to apply to 
the magistrate and the said secretary or the secretary's agent 
may attend and oppose the application. The magistrate may 
fix the rate of wage and the decision shall be final. 

(3) Any worker whose wage shall have been so fixed may 
work for and be employed for such wage for the period of 
six calendar months thereafter, and after the expiration of 
the said period until fourteen days' notice in writing shall 
have been given the worker by the secretary of the worker's 
union requiring the wage to be again fixed in the manner 
prescribed by this clause. 

13.—Casual Workers. 
(1) Except as provided in subclause (2) of this clause a 

worker employed for less than one week continuously shall 
be deemed to be a casual worker and shall be paid 15 per 
cent, in addition to the rates specified, provided that tins 
shall not apply to a worker who, when work is available, 
leaves such employment before the expiration of one week. 

(2) Workers employed on a casual basis in the designa- 
tions contained in Part C of subclause (1) of Clause 
44.—Wages are engaged on an hourly contract of service for 
no more than 27 hours in any one week. They are paid on 
an hourly basis at the rate of time and a half or the rate 
elsewhere prescribed in the Award—whichever is the 
greater with double time being the maximum for the class 
of work performed. Provided however, that no casual worker 
under this clause shall be employed for less than two hours 
in any one shift. 

14.—Secretary's Pass. 
The employer shall grant leave without pay for a 

continuous period to the secretary of each applicant union 
(should such secretary be employed by the employer) to 
enable the secretary to attend exclusively to union work. 
Upon request a free pass will be issued to the said secretary, 
whether the secretary be an employee or not, but the pass 
may be withdrawn at the employer's discretion. Such pass 
shall be used exclusively for union work in connection with 
the operations of the employer but not for political purposes. 

15.—Payment for Sickness and Bereavement Leave. 
Payment for Sickness 
(1) (a) A worker shall be entitled to payment for non 

attendance on the grounds of personal ill health at 
the rate of l/6th of the guaranteed week's work for 
each completed month of service. 

(b) The unused portion of the entitlement prescribed 
in subparagraph (a) hereof in any accruing year 
shall be allowed to accumulate and may be availed 
of in next or any succeeding year. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the worker leaves 
the service of the employer, in the event of the 
worker being entitled by service subsequent to the 
sickness in that year to a greater allowance than 
that made at the time the sickness occurred. 

(2) This clause shall not apply where the worker is entitled 
to compensation under the Workers' Compensation and 
Assistance Act 1981 as amended. 
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(3) No worker shall be entitled to the benefit of this clause 
unless the worker produces proof to the satisfaction of the 
employer or the employer's representative, of such sickness 
provided that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences in any 
accruing year exceeds the hours prescribed for that worker 
for an ordinary week's work. 

(4) No payment shall be made for the absence due to the 
worker's own fault neglect or misconduct. 

(5) For the purpose of this clause the term "accruing 
year" means the year ending 30th June or 31st December 
according to which of these dates the annual leave of the 
worker is calculated. 

(6) If a worker falls sick while on annual leave and produces 
at the time satisfactory medical evidence that the worker is or 
was confined to the worker's place of residence or hospital for 
a period of at least one week the worker may, with the approval 
of the employer, be granted at a time convenient to the 
employer, additional leave equivalent to the period of sickness 
falling within the rostered period of annual leave. 

(7) (a) Subject to paragraph (b) a worker shall be paid for 
sick leave at the worker's graded rate of pay. In 
addition payment shall include— 

(i) Shift penalties Monday to Friday inclusive. 
(ii) Saturday penalty and 

(b) Provided that if the worker was engaged on duties 
carrying a higher rate and was entitled to payment 
at that higher rate for the whole of the day or shift 
immediately prior to the worker ceasing duty the 
worker shall be paid for sick leave at that higher 
rate for the period the worker would have 
continued to work in the higher position had the 
worker not ceased duty because of ill health. 

Bereavement Leave 
(8) (a) A worker shall, on the death within Australia of 

a spouse, father, mother, brother, sister, child or 
stepchild and father, mother, brother or sister of 
the spouse of the worker concerned be entitled, on 
notice, to leave of absence without deduction of 
pay. 

(b) Such leave of absence up to and including the day 
of the funeral of the relation shall be for a period 
up to but not exceeding the number of hours 
worked by the worker in three ordinary working 
days having regard to the circumstances of the 
particular case. 

(c) Proof of death shaU be furnished by the worker to 
the satisfaction of the employer. 

(d) Payment in respect of Bereavement Leave shall be 
made only where the worker otherwise would 
have been on duty and shall not be granted in any 
case where the worker concerned would have been 
off duty in accordance with the worker's roster, or 
on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on 
a public holiday. 
16.—Workers Performing Higher Duties. 

(1) A worker engaged on duties carrying a higher rate than 
the worker's ordinary classification shall be paid the higher 
rate for the time the worker is so engaged, but if so engaged 
for more than two hours of one day or shift, the worker shall 
be paid the higher rate for the whole day or shift: Provided, 
however, that acting time of less than twenty minutes in any 
one day or shift shall not be counted; Provided further that 
the conditions applicable to such higher duties shall apply. 

(2) Should any worker be required to perform work in a 
lower grade, the worker's wage shall not be reduced whilst 
employed in such capacity. 

17.—Promotion. 
(1) A worker promoted to a higher position, the minimum 

pay for which is less than the worker received in the position 
vacated, shall be paid the former rate. 
07533-6 

(2) Before any promotion to a vacancy shall be made 
otherwise than by seniority, such vacancy shall be adver- 
tised in the Weekly Notice, and in addition thereto vacancies 
in the Workshops or the Supply Division shall be advertised 
on the recognised notice boards: Provided, however, that 
this subclause shall not apply in any case where it is 
necessary to fill a position without the delay involved by the 
calling of applications, in which case a temporary appoint- 
ment may be made, pending the making of the permanent 
appointment: Provided further that the vacancy shall be 
advertised and the appointment made within two months 
from the date on which the vacancy occurred; Provided 
further, that where an appeal has been lodged to the 
Promotions Appeal Board the date of appointment shall be 
deemed to be the date of the decision of the Board. A worker 
who has been appointed and has not taken up the new 
position shall be paid at the rate applicable to the new 
position after three months from the date of appointment. 

(3) In the case of promotion, the selection of a worker for 
the higher position shall be governed by the relative ability, 
suitability, record and experience. All other qualifications 
being equal, the senior person shall be selected. 

(4) In the case of a worker with dependants refusing 
promotion owing to lack of accommodation at the place 
where the vacancy exists, the worker shall not be penalised 
because of refusal to accept such promotion. For the purpose 
of this clause, "accommodation" shall be deemed to 
include the provision of a house which may be rented by 
such worker. 

(5) After three months' continuous service in a higher 
grade, a vacancy shall be deemed to exist in such grade, and 
it shall be filled subject to subclauses (1), and (2): Provided, 
however, that this subclause shall not apply where the 
position filled was caused by sickness, accident, long service 
leave or leave without pay or holidays of any worker, or the 
absence of a worker in the Civil Engineering Branch 
engaged temporarily on special maintenance, reconstruction 
or construction work. 

18.—Retirement. 
(1) (a) Except as provided in subclause (2) of this clause, 

a worker who has been continuously employed for 
three months or longer shall not, without the 
approval of the employer, leave the service of the 
employer until the expiration of two weeks' 
written notice of the worker's intention so to do. 

(b) Except in the case of summary dismissal for 
misconduct, two weeks' written notice shall be 
given by the employer to any such worker whose 
services are no longer required, and the reason for 
dismissal shall be stated in such notice. 

(2) Notice need not be given by the employer or the 
worker— 

(a) where the worker is employed in a temporary 
capacity; or 

(b) where the worker has been continuously employed 
for less than three months. 

(3) In the event of either the employer or the worker 
failing to give the prescribed notice, wages shall be paid or 
forfeited, as the case may be, to the extent by which the 
actual notice given falls short of the two weeks' notice. 
Wages so forfeited by the worker may be deducted from any 
wages due to such worker up to the time of the worker 
leaving the service of the employer: Provided that where 
both parties agree to the acceptance of notice of less than 
two weeks, no penalty shall be imposed. Within the 
metropolitan area wages due shall be paid within twenty- 
four hours (excluding Saturdays, Sundays and public 
holidays) of ceasing work. 

19.—Absence From Duty. 
(1) Any member of the running staff, being unable to attend 

to for duty through sickness, shall notify the foreman or 
officer-in-charge at least three hours before the time the worker 
is booked for duty, and such worker shall also satisfy such 
foreman or officer that the worker is unfit to attend for duties. 
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(2) Any such worker so absent shall not again be booked 
up for duty unless the worker notifies such foreman or 
officer not later than noon on any day that such worker is 
fit to resume, and in such case there shall be no obligation 
to employ the worker until the following working day. A 
worker who books off duty on afternoon shift who reports 
for duty before 10 a.m. on the following day shall be 
provided with work on that day. 

(3) Any other worker losing time through sickness or 
injury shall, as soon as possible, notify the foreman or 
officer-in-charge, when possible, in sufficient time to permit 
of arrangements being made for the performance of the 
worker's duties. Any such worker who fails to do so shall 
be treated as absent without leave. 

(4) Subject to the provision of clause 15.—Payment for 
Sickness and Bereavement Leave, any worker losing time 
through sickness or special leave shall be reduced in wages 
only to the extent of the time actually lost through sickness 
or actually granted as special leave. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee. 
(i) Who is required to give evidence before any 

Industrial Tribunal. 
(ii) Who as a union nominated representative of 

the employees is required to attend negotia- 
tions and/or conferences between the union 
and employer. 

(iii) When prior agreement between the union and 
employer has been reached for the employee 
to attend official union meetings preliminary 
to negotiations or industrial hearings. 

(iv) Who as a union nominated representative of 
the employees is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved. 

(i) Where an application for leave has been 
submitted by an employee a reasonable time 
in advance. 

(ii) For the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given. 

(iii) For those employees whose attendance is 
essential. 

(iv) When the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

20. Deleted. 
21.—Charges Against Workers. 

(1) If, in the opinion of the officer-in-charge, any 
irregularity on the part of any worker should be reported, he 
will within seven days (or, if not at the main depot or station 

then within ten days) from this first knowledge of the 
occurrence notify such worker that he has been so reported. 

(2) When a charge has been made against any worker, the 
worker shall be supplied with a copy of such charge and a 
copy of any report other than reports to the head of the 
branch which is to be used in relation to such charge. 

(3) Each worker shall provide, when called upon, with the 
least possible delay, any report or statement which may be 
required by the officer-in-charge. 

(4) When a worker against whom a charge is pending has 
made a statement to an officer-in-charge, and which 
statement the officer-in-charge has taken down in writing, 
such worker shall either be furnished with a copy of such 
statement, or be allowed to take a copy of it 

(5) If a final decision in any case in which a charge has 
been made against a worker be not given within three 
calendar months of the occurrence first coming to the 
knowledge of the head of the branch or within fourteen days 
of the final determination of any charge relating to the 
occurrence brought against the worker by any person other 
than the employer (whichever is the later), the charge in 
question shall lapse. 

(6) A worker who is suspended from duty for any reason 
shall not be kept under suspension in excess of six days 
(excluding Sundays or holidays) following the date on which 
the worker was suspended. Except in cases where dismissal 
follows suspension, a worker shall be paid for any time under 
suspension in excess of six days referred to, provided the 
worker has not delayed the submission of an explanation of the 
offence for which the worker was suspended. 

(7) Where a worker exercises a right of appeal no 
deduction shall be made from the worker's wages in respect 
of any fine until a final decision has been given. 

(8) Where a worker has been fined an amount exceeding 
one day's pay, the amount to be deducted from any 
fortnight's pay shall not be greater than one day's pay except 
with the consent of the worker concerned. 

(9) Where, owing to the absence from duty of a worker 
through leave or illness, it is not possible to notify the 
worker within the period prescribed in subclause (1) that 
such worker has been reported, the provision shall be 
regarded as having been complied with if the worker is so 
notified within seven days of resuming duty following such 
absence. In such cases, the period in which a final decision, 
as per subclause (5) may be made shall be extended to three 
calendar months from the date of the worker's resumption 
of duty following the absence. 

22.—Uniforms, Clothing and Protective Equipment. 
(1) Uniforms and clothing shall be supplied by the 

employer as set out in Schedule B of this award or as agreed 
from time to time between the employer and the union or 
unions concerned. 

(2) Workers not solely employed on sheeting shall, when 
employed on such work, if not notified the previous day, be 
supplied with overalls for the time so occupied. 

(3) (a) Workers in running sheds shall have available 
oilskins or other efficient substitutes for their use 
when required to work in wet weather. 

(b) Where duties of an electric battery hand are 
performed by workers, other than electric battery 
hands, the employer shall have available as many 
plastic overcoats and pairs of plastic leggings as 
there are workers engaged simultaneously on such 
work. 

Protective Equipment 
(4) (a) The employer shall have available a sufficient 

supply of protective equipment (as, for example, 
goggles) (including anti flash goggles), glasses, 
gloves, mitts, aprons, sleeves, leggings, gum- 
boots. neoprene ear protectors, helmets, or other 
efficient substitutes therefor for use by the 
workers when engaged on work for which some 
protective equipment is reasonably necessary, 

(b) Every worker shall sign an acknowledgement on 
receipt thereof, and on leaving the employment 
shall return same to the employer. 



(c) During the time the same are on issue the worker 
shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to ordinary 
use excepted. 

(d) No worker shall lend another worker the equip- 
ment so issued to such first mentioned worker, and 
if the same are lent both the lender and the 
borrower shall be deemed guilty of wilful miscon- 
duct. 

(e) Before goggles, glasses and gloves, or any such 
substitutes which have been used by a worker are 
reissued by the employer to another worker, they 
shall be effectively sterilised. 

General 
(5) (a) In addition to the foregoing, any equipment now 

being supplied shall be continued. 
(b) The equipment shall be held by the worker and 

used on duty only, and shall not be sold or 
disposed of. 

(c) Clothing need not be supplied to casual workers. 
(d) Where Summer and Winter issues are provided, 

delivery shall be made at the beginning of the 
summer and winter seasons. 

23.—Free Passes, Privilege Tickets and Season Tickets. 
(1) After 12 months' continuous service a worker shall be 

allowed four passes per annum as under: 
(a) One station-to-station pass on the occasion of the 

annual or long service leave, to cover the full term 
of leave due. 

(b) Three privilege passes from one given station to 
another and return: Provided, however, that in the 
event of the worker, owing to domestic arrangements 
desiring to return home leaving the worker's family 
at the holiday destination, the pass issued will be 
considered as available for the return of the family 
or a separate pass issued therefor. 

(c) In addition to the worker, the passes shall be 
available for the worker's spouse and dependants, 
and the parents of the worker, provided they are 
resident with the worker and with the exception of 
the spouse, are dependent upon the worker for 
support. 

(d) For the purpose of this clause a member of the 
family shall be deemed to be dependent provided 
such member's income does not exceed $50.00 
per week, exclusive of old-age or invalid pension, 
but a member of the family temporarily out of 
employment shall not be deemed to be dependent. 

(e) A worker without a spouse who regularly employs 
a housekeeper and has a dependent child or children 
or young brother and/or sister resident with the 
worker may be granted passes for the housekeeper. 

(2) Upon request a worker may be granted a separate 
station-to-station pass for the worker's spouse and depend- 
ents, as mentioned in subclause (1) hereof where it is 
inconvenient for both to travel together. 

(3) Should any worker through illness be unable to use 
his station-to-station pass on the occasion of his annual leave 
he shall be entitled to the use of such pass on the occasion 
of taking leave without pay during the year in which same 
is due. 

(4) After six months' continuous service, a worker shall 
be entitled to the passes mentioned in subclause (1) in 
proportion to length of service. 

(5) A worker who has been continuously employed for six 
months or longer and who resigns or is retired from the 
service, and has leave due, shall be granted free pass 
station-to-station for the term of such holidays: Provided 
that a worker who fails to comply with the requirements of 
Clause 18.—Retirement or who is summarily dismissed for 
misconduct is not entitled to a pass under any of the 
provisions of this clause. 

(6) Workers in isolated parts may be issued free passes 
at the discretion of the Head of the Branch for the purpose 
of obtaining medical or dental attention for the worker or 
members of the worker's dependent family. 

(7) Market Passes: Workers stationed outside suburban 
areas shall be issued market passes once per month to the 
market town most convenient to the employer and the 
worker. The passes may be issued in favour of the worker, 
his wife, or his housekeeper, and children between the ages 
of five and fourteen years. A worker's wife or housekeeper 
may be granted a market pass once per fortnight, if required: 
Provided that the maximum number of passes granted under 
this subclause shall be two per month. A market pass may 
include a perambulator, or go-cart, if required. 

(8) Free Freight: Domestic supplies up to a maximum 
weight fortnightly of 100 kilograms for workers shall be 
carried free by rail to home station from the market town 
most convenient to the employer and the worker, and, in 
addition, meat, bread, vegetables and dairy produce, when 
not obtainable locally, shall be carried free from the market 
town most convenient to the employer and the worker where 
same are procurable. All such supplies shall be for the sole 
use of the worker and the worker's family. This subclause 
shall not apply to the suburban areas: Provided that this 
concession shall not apply when any member of the 
worker's family conducts a boarding house or store at the 
home station. 

(9) Free passes shall not apply to a race or hired special, 
guaranteed special, or special excursion train or bus within 
an 80 kilometres radius, or when in the opinion of the 
stationm aster or authorised person at the station or stopping 
place where the worker desires to commence his journey 
there is not ample room in the train or bus. 

(10) Workers working away from home station shall be 
entitled to a free pass to enable them to visit their home 
station at intervals of not less than once per fortnight: 
Provided that the work upon which they are engaged will 
permit of their doing so. No travelling time shall be paid: 
Provided, also, that this clause shall not operate to increase 
or decrease the rate of expenses the worker would otherwise 
be entitled to. 

(11) Privilege Tickets: After six months' continuous 
service, a worker shall be allowed privilege tickets for the 
worker, the worker's spouse, the worker's dependants, and 
the parents of the worker provided they are resident with the 
worker and with the exception of the spouse are dependent 
on the worker for support. The charge for privilege tickets 
shall be— 

for rail travel wholly within the suburban area—one 
half of the fare for adults or children. For travel 
elsewhere—return tickets at one half of the single fare 
for the return journey; 

subject to a minimum charge to be determined by agreement 
between the parties and, failing agreement, by the Board of 
Reference. 
(12) (a) A worker shall, on application, be entitled to the 

issue of a 28 day periodical ticket at one quarter 
of the ordinary 28 day periodical ticket rate for 
unrestricted suburban area travel by ordinary rail 
services provided that junior workers and junior 
station assistants 16 years of age or under, 
apprentices during their first year of apprentice- 
ship of a four year term or during the first six 
months of a three and one half year term, shall be 
entitled to a 28 day periodical ticket for travel 
from the station nearest the apprentice's residence 
and place of work free of charge. 

(b) The 28 day periodical ticket shall be available 
only whilst the holder is in the employ of the 
employer and should the holder resign or change 
his place of residence, a refund of the unexpired 
value of the ticket will be made if handed in at the 
time. 

(13) Any of the passes or tickets referred to in this clause 
shall be deemed to cover transport on trains and/or buses 
operated by the employer, provided that the employer or his 
officers may refuse bus transport where such is not 
reasonably practicable without interfering with the general 
public requirement. 
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24.—Call Out Allowance. 
(1) For the purpose of this clause "a worker" shall be 

limited to the designations of Communications Technician 
Class 1 and Radio Technician Class 1, and to electrical 
fitters employed in building maintenance at Westrail Centre. 

(2) A worker who is directed by the Head of Branch or 
other duly authorised officer to be available on call outside 
the ordinary hours of duty as prescribed in Clause 
39.—Hours of Duty, shall be paid an allowance of $2.48 per 
hour; provided that such allowance shall not be paid for the 
time when the worker is in receipt of payment in accordance 
with Clause 40.—Overtime. Saturday and Sunday Time, 
when the worker is recalled to duty. 

(3) Except when a worker is recalled to duty and reports 
for work and the provisions of Clause 40.—Overtime, 
Saturday and Sunday Time, apply, no additional payment 
shall be made to a worker in receipt of an on call allowance 
for contact made with the worker while on call. 

(4) The provision of Clause 40.—Overtime, Saturday and 
Sunday Time, paragraph (2)(f), shall not apply to any worker 
while such worker is on call and receiving payment in 
accordance with the provisions of this clause. 

(5) To be eligible for payment of the allowance prescribed 
in this Clause, a worker must be contactable and be available 
for return to duty during the times such worker is required 
to be on call. 

25.—Transfer Accommodation (Housing) Allowance. 
(1) Where workers with dependants are transferred at the 

convenience of the employer from one station to another at 
which no suitable accommodation is available, thereby 
requiring the worker to maintain two homes, they shall be 
paid the sum of twenty eight dollars per week until such time 
as suitable accommodation is available or for a period of six 
months, whichever shall be the shorter. 

(2) Any worker without dependants transferred from one 
station to another to suit the convenience of the employer 
shall be paid actual reasonable out-of-pocket expenses, but 
in each case details of the expense shall be submitted and 
all items in excess of fifty cents must be supported by 
receipted vouchers: Provided, however, that such payment 
shall be limited to a period of six months and shall not 
exceed six dollars per week. 

(3) Any dispute arising between the union and the 
employer as to the amount (if any) payable under this clause 
to any particular worker shall be referred to settlement to the 
Board of Reference constituted under clause 8 of this award. 

26.—Transfers and Transfer Allowances. 
(1) When any transfer is ordered by the employer the 

worker transferred shall not lose the right of appeal against 
the transfer, and, if on inquiry it is found that such a transfer 
can be arranged with another worker to suit the convenience 
of the employer, then the worker shall be re-transferred. A 
worker transferred from one station to another over two 
kilometres distant, involving a change of residence, shall— 

(a) be paid not less than twenty-four dollars for a 
worker with dependants and three dollars for a 
worker without dependants. A worker with depen- 
dants whose family does not transfer shall be paid 
as if the worker had no dependants until the 
worker's family transfers; 

(b) be paid any further out-of-pocket expenses reason- 
ably incurred when supported by receipts or 
vouchers. Any dispute which arises under this 
paragraph may be dealt with by the Board of 
Reference; 

(c) be granted free passes for the worker, the worker's 
spouse, the worker's dependants and also the 
parents of the worker permanently residing with 
and wholly dependent upon the worker and free 
railway transport of the worker's furniture and 
effects, including, if requested, one motor car or 
motor cycle where the distance by road between 
the new and the old home station is more than 
three hundred and twenty-two kilometres; 

Where the train is provided with appropriate 
sleepers and the worker's journey extends through 
the night, the worker and the worker's family shall 
be supplied with sleeping berths: 

(d) be paid actual travelling and waiting time up to a 
maximum of eight hours per day; no overtime, 
Saturday or Sunday time rate shall apply; 

(e) a worker with dependants shall be allowed one 
day for packing and one day for unpacking (if 
necessary). A worker with dependants whose 
family does not transfer shall be treated as a 
worker without dependants, provided that, where 
no suitable accommodation is available for the 
worker's family at the time of transfer and as a 
consequence the worker has subsequently to 
return to pack and arrange the removal of the 
worker's furniture, a worker with dependants shall 
then be allowed an additional day for that purpose. 

(2) Any worker who is transferred from one place to 
another to suit the worker, or who is transferred by way of 
punishment, shall be entitled to the provisions of subclause 
(1) paragraph (c) only: Provided, however, that in the case 
of a worker who has applied for a transfer for the worker's 
own convenience, such application shall be deemed to have 
lapsed after the expiration of three months from the date 
thereof, and if such application is not renewed, and the 
worker is subsequently transferred, the provisions of this 
clause shaU not apply. 

(3) At least ten days' notice of the actual transfer date 
shall be given to a worker required to transfer permanently 
from one station to another. 

(4) A worker shall not be transferred for a less period than 
three months. If required to work temporarily at any depot 
for relief or other puiposes for a lesser period, the worker 
shall be paid away-from-home or lodging allowance 
provided for in this award. 

(5) Any worker who has been stationed in the Goldfields 
Areas for a period exceeding three years shall be entitled to 
a transfer with expenses as hereinbefore mentioned to a 
station not more than 50 kilometres from the coast, and such 
transfer shall upon request be arranged if the exigencies of 
the service will permit. 

27.—Payment for Travelling Time. 
(1) A worker travelling as a passenger going to work away 

from or returning to the worker's home station shall be paid 
at ordinary rates for the actual travelling or waiting time for 
the first eight hours, and thereafter at half the ordinary rates 
in any one period of 24 hours. 

(2) Any worker travelling as a passenger going out to act 
in a higher capacity or returning after acting in a higher 
capacity shall receive payment for travelling and waiting 
time at the minimum rate for such higher capacity. 

(3) Where the waiting time exceeds four hours (and 
suitable accommodation is available) the worker shall be 
deemed to be booked off duty and shall not be entitled to 
payment for the time the worker is booked off. 

(4) Saturday and Sunday travelling time shall be paid at 
the rate of time and a half on the same conditions as on week 
days. 

(5) The hours in the case of a member of a fettling gang 
shall commence and end each day at the tool shed, excepting 
when the place of work is closer to the worker's place of 
residence and the worker is not required to attend at the tool 
shed, in which case the commencing or finishing time shall 
be at the place of work: Provided that, when in the opinion 
of the trackmaster the efficient maintenance of track 
necessitates a worker finishing elsewhere than herein stated, 
the worker shall be allowed reasonable travelling time at 
ordinary rate to the tool shed or to a point on the track 
nearest the worker's home (if not required to go to the tool 
shed) whichever is the closer. 

(6) In respect of a worker who is provided with a sleeping 
berth in a passenger train, travelling time shall not count 
between 2200 hours and 0700 hours: Provided this shall not 
operate to reduce the travelling time to be paid for below 
four hours in any one day: Provided further that where by 
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virtue of the length or nature of the journey the sleeping 
berth is available for six hours or less, travelling time shall 
be paid for such period with a minimum of four hours. 

(7) A worker, other than a traffic section worker, stationed 
in the suburban area who is required to start work at some 
place other than the worker's home station or depot within 
the suburban area shall, 

(a) if the time taken in travelling from the worker's 
usual place of residence to the temporary work 
place and return exceeds the time normally taken 
in travelling from the usual place of residence to 
the home station or depot and return, be paid for 
such excess travelling time at ordinary rates, 
calculated on the basis of the mode of transport 
used on the day concerned. 

(b) if the fares actually and reasonably incurred in such 
travelling exceed the fares normally paid by the 
employee in travelling from the usual place of 
residence and return, the employee will be reim- 
bursed the amount by which such fares exceed those 
usually paid for travelling to and from the home 
station or depot; provided that if suburban rail travel 
is used to travel to the temporary workplace, free rail 
travel shall be allowed. 

(c) subject to the prior approval of the Head of 
Branch, where a worker uses the worker's own 
means of transport and the distance the worker is 
required to travel from the usual place of residence 
to the station or depot where the worker is 
temporarily working is greater than the distance 
the worker is required to travel from the usual 
place of residence to the station or depot where the 
worker is usually stationed will be paid 29.6c per 
kilometre for any additional distance travelled. 

(d) if a worker of the Civil Engineering Branch 
required to attend the depot and is transported to 
and from the work site by departmental vehicle, 
travel both ways between the depot and the work 
site shall be in the employer's time. 

(8) Subject to subclause (4) hereof, a worker who travels as 
a passenger from the worker's home station to another station 
or vice versa and is then booked off duty, and has not been on 
duty prior to travelling, shall be paid travelling time at ordinary 
rates with a minimum of two hours from the time of booking 
on to the time of booking off duty: Provided that unless the time 
occupied in travelling amounts to four hours or more it will not 
be counted as a shift for the purpose of clause 37. —Week's 
Work, Traffic Section of this award. 

28. —Away From Home and Meal Allowances. 
(1) The following allowances shall be granted to Area 

Train Despatchers, Guards, Motor Bus Drivers, Conductors, 
Stewardesses, Ticket Examiners, Senior Passenger Assis- 
tants and Passenger Assistants who are booked off or 
temporarily lodging away from their home station — 

(a) For the first 30 hours or part thereof, the sum of 
$24.74 where attended and $26.72 where unat- 
tended barracks are provided and $30.68 where 
there are no barracks. 

(b) After the first 30 hours and up to seven days, the sum 
of $1.13 per hour and thereafter 96 cents per hour: 
Provided that the reduction from $1.13 cents to 96 
cents shall be made only in cases where the worker 
shall be stationed for over seven days in one place; 
Provided that a deduction of $8.06 per day or night 
with a maximum of $40.30 per week, shall be made 
where attended barracks are provided and a deduc- 
tion of $4.03 per day or night, with a maximum of 
$20.15 per week shall be made where unattended 
barracks are provided. No such deduction shall be 
made if the worker returns to the worker's home 
station within 44 hours. 

(c) The allowance shall be calculated from the time 
of booking on to the time of booking off at home 
station. 

(d) In addition to the allowances provided for in 
paragraphs (a) and (b) hereof, a worker booked off 

or temporarily lodging in a district carrying a 
district allowance shall be granted such allowance 
or, if already in receipt of a district allowance, 
shall be granted the difference between such 
allowance and any higher allowance applicable to 
the district in which the worker is booked off or 
lodging; a day's allowance to be granted for the 
first 30 hours or any part thereof, and each 
subsequent 24 hours or part thereof; time to be 
calculated from time of departure from home 
station to time of departure from foreign station. 
The district allowance at the place booked off or 
temporarily lodging shall be that applicable to a 
worker without dependants. 

(e) Workers shall not be booked off away from their 
home station for two Sundays in succession where 
it can be avoided by any reasonable arrangement. 

(2) (a) This subclause shall apply to any employee other 
than as provided for in subclause (1) of this clause 
who is required by the employer to carry out work 
at a location which does not reasonably allow of 
a return by the employee to the home station on 
any such day. 

(i) Subject to the agreement at Appendix C, 
where the employer has accommodation of 
a reasonable standard available at the loca- 
tion or within reasonable proximity to it, the 
employer may require the employee to use 
such accommodation. 

(ii) Where (i) hereof applies, the employee shall 
be paid an allowance of $24.75 per day; 
except when the accommodation available 
includes dining facilities and meals provided 
by an on site cook in which case an allowance 
of $18.55 per day shall be paid. 

(iii) Where accommodation is not provided by the 
employer pursuant to (2)(a)(i) hereof, and 
subject to that paragraph, the employee shall 
be entitled to an allowance as follows to 
cover accommodation, meals and incidental 
expenses. 
(aa) For hotel/motel occupied: 

ABC 
Employ- Employ- Employ- 

ees ees ees 
— up to with without 
42 days dcpen- depen- 

dants dants 
— after — after 

42 days 42 days 
per day per day per day 

$ $ $ 
Perth Suburban Area 115.60 57.80 38.55 
South of 26" Lat. 90.85 45.45 30.30 
(bb) For other than hotel/motel occupied — 

$43.10 per day 
(iv) When an on train sleeping berth is provided, 

the bed proportion allowance prescribed in 
(2)(d) hereof shall not apply except when 
accommodation attracting such allowance is 
utilised by the employee for part of the night. 

(v) An employee in receipt of the reduced rate 
of allowance provided for in (2)(a)(iii) 
hereof, and required to be absent from the 
accommodation overnight and involving 
staying at a hotel/motel, shall be paid at the 
higher rate of allowance in that subparagraph 
for the period away from that accommoda- 
tion to which the reduced rate is being 
applied. 

(vi) An employee claiming the allowances pro- 
vided for in (2)(a)(iii) shall provide the 
employer with details of the accommodation 
occupied and certification of the occupancy. 

(b) When an employee is required by the employer to 
attend a training course, seminar or other such 
meetings which involve an overnight stay away 
from the employee's home or lodging, the 
employee shall be provided with accommodation 
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and meals and shall be paid an incidental 
allowance of $6.35 per day. 

(c) The allowances in (2)(a)(ii) and (iii) and (2)(b) 
hereof shall be adjusted in accordance with the 
rates provided for in Schedules A and B of the 
Public Service General Conditions of Service and 
Allowances Award—Mo. PSA A 4 of 1989, and 
with effect in accordance with any operative dates 
of variations in such rates subject to application 
to and ratification by the Western Australian 
Industrial Relations Commission. 

(d) Where an employee is required to be away from the 
employee's home station for part of a day under 
circumstances pursuant to (2)(a)(iii) conditions; and 
provided that the circumstances of the trip are such 
that the employee could not reasonably be expected 
to have the meal at the employee's home or lodging 
prior to departure or after return; and provided that 
the employee provides certification that each meal 
for which allowance is claimed was actually 
purchased; an allowance calculated as follows from 
the daily rate provided for "hotel/motel occupied" 
shall apply— 

Breakfast 10% 
Lunch 15% 
Dinner 25% 
Bed 50% 

(e) The allowances provided for in this subclause 
shall be calculated from the time of leaving the 
home station to the time of returning to the home 
station. 

(f) In the event of extraordinary incidental expenses 
(such as cab fares or cartage of personal baggage), 
the employee may be reimbursed by the employer 
provided that such expenses have been reasonably 
incurred in all the circumstances provided that this 
shall not be construed in any way as being in lieu 
of the provisions of (6)(a) of this clause. 

(g) (i) Subject to prior approval by the employer, an 
employee who is required to travel outside 
the metropolitan area for relief work pur- 
poses and who elects to use his/her own 
motor vehicle to travel from the home station 
in his/her own time to the location for the 
carrying out of relief work and from that 
location to the home station when the relief 
work is completed, shall be paid an allow- 
ance of 23.14 cents per kilometre. 

(ii) An employee who is paid an allowance in 
accordance with (i) hereof is not entitled to 
be paid for the time taken in such travelling. 

(iii) the allowance provided for in (i) hereof shall 
be adjusted with effect on the 1st day of July 
each year by an agreed formula based on the 
fuel prices survey of the Motor Trade 
Association and based on the base tradesper- 
son's rate of pay prescribed in this Award. 

(3) In addition to the allowances provided for in subclause 
(2) hereof, a worker booked off or temporarily lodging in 
a district carrying a district allowance shall be granted such 
allowance, or, if already in receipt of a district allowance, 
shall be granted the difference between such allowance and 
any higher allowance applicable to the district in which the 
worker is booked off or lodging; a day's allowance to be 
granted for the first twenty-four hours or any part thereof, 
time to be calculated from time of departure from home 
station to time of departure from foreign station. 

The district allowance at the place booked off or 
temporarily lodging shall be as prescribed in subclause (1) 
of Clause 32.—District Allowance. 

(4) (a) Any worker other than a worker covered by 
Clause 30 absent from the worker's home station 
on duty (not being a worker temporarily lodging 
away from the worker's home station) shall be 
paid $5.80 for the second and succeeding meal. 

(b) If such worker in fact incurs expense additional to 
that which the workers would have incurred at the 

home station in procuring the workers first meal 
and submits proof satisfactory to the employer of 
such additional expense, the worker shall be 
reimbursed the actual additional expense incurred 
up to a maximum of $5.80. 

(5) Where a worker, who is not entitled to payment under 
the foregoing provisions of this clause, without being 
notified on the previous day, is required to continue working 
after the worker's usual finishing time or rostered finishing 
time the worker shall be provided with any meal required 
or be paid $5.80 in lieu thereof— 

(a) If the worker is a worker, other than one in the 
Traffic Section and is required to so work for more 
than 1+ hours or until after 1800 hours; or 

(b) If the worker is a worker in the Traffic Section, other 
than one for whom an allowance is prescribed in 
subclause (2) of Clause 30.—Allowances and 
Arrangements for Area Train Despatchers, Guards 
and Motor Bus Drivers, and the worker's .hours of 
duty have been extended by more than one hour 
beyond a recognised meal period. 

General. 
(6) (a) The employer may in the employer's discretion 

make any allowance in addition to those provided 
in the foregoing subclauses and the Head of the 
Branch shall also have discretion to make any 
such additional allowances as may under the 
circumstances be justified. 

(b) No away-from-home allowance shall be granted 
to any worker stationed in the suburban area in 
respect of any absence from the worker's home 
station within the suburban area, unless in special 
circumstances upon the approval of the Commis- 
sioner of Railways. 
Any dispute arising out of the provision of this 
paragraph may be referred to the Board of 
Reference for determination. 

(c) The foregoing allowances will not be paid— 
(i) during any period of absence from duty 

unless such absence is due to sickness of the 
worker, and does not exceed one week: 

(ii) during any period of annual or long service 
leave. 

(d) When a Traffic Section worker in the suburban 
area is required to work at a suburban depot or 
station other than the depot or station at which the 
worker is stationed the following shall apply— 

(i) When the distance the worker is required to 
travel from the worker's usual place of 
residence to the depot where the worker is 
temporarily working is greater than the 
distance the worker is required to travel from 
the usual place of residence to the worker's 
home depot, the worker shall be paid an 
allowance of 80 cents per kilometre in both 
directions for the extra distance the worker 
is required to travel. Such allowance as 
specified in this paragraph is in recognition 
of the cost and time taken for the extra 
distance to be travelled; and in addition 

(ii) When the period of relief is for one week or 
less an allowance of $4.00 per shift shall be 
paid in recognition of the disruption to the 
worker's normal roster. 

The rates referred to in this subclause will be 
adjusted from time to time in accordance with the 
Taxi Control Board metropolitan rates. 

29.—Paid Leave for English Language Training. 
(1) Leave during normal working hours, without loss of 

pay, shall be granted to employees from non-English 
speaking backgrounds who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
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requirements of that particular occupation or industry to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
Commission and the appropriate Union(s). 

(2) Leave will be granted to enable the employees 
selected to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content, with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) of this clause, shall be agreed between the 
employer, the Union(s ) and the Adult Migrant Education 
Service or other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment, participation 
in training will be on the basis of a minimum of 100 hours 
per employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication safety and welfare, and productivity within 
the worker's current position, as well as those positions to 
which the worker may be considered for promotion or 
redeployment It will also take account of issues in relation 
to training, re-training and multi-skilling, award restructur- 
ing, industrial relations and safety provisions, and equal 
opportunity employment legislation. 

30.—Allowances and Arrangements For Area Train 
Despatchers, Guards and Motor Bus Drivers. 

(1) The following provisions shall apply to area train 
despatchers, guards, senior passenger assistants, passenger 
assistants and motor bus drivers: 

(a) (i) Any worker except as provided in placitum 
(ii) hereof shaU once having signed on, be 
paid not less than four hours' pay at the rate 
applicable to the day and no such worker 
booked off at a foreign station shall have the 
rostered time for return to the worker's home 
station put back more than once except under 
circumstances beyond the control of the 
employer. 

(ii) A Guard or Area Train Despatcher (working 
a country passenger train), senior passenger 
assistant or passenger assistant, shall be paid 
two hours' pay at the rate applicable to the 
day if having signed on they are informed 
before leaving the starting point of the 
service which shall include a point from 
which they are to travel as a passenger, that 
they are not required further but may be 
called upon for further duty without further 
period of rest. 

(b) Any worker attending at a depot with a hamper for 
a trip for which the worker is booked, and which 
is cancelled, or, who shall have received less than 
two hours' notice of the cancellation of a trip 
requiring a hamper shall be allowed $5.80 in 
respect of such hamper. 

(c) Any worker having to proceed on any "away- 
from-home" job with less than four hours' notice 
shall be paid an amount of $5.80 in addition to 
ordinary expenses. 

(d) Any worker notified between 1700 hours and 1000 
hours of a "book-off' job requiring the worker to 
come on duty between those hours shall receive 
an allowance of $5.80 in addition to ordinaiy 
expenses. This provision shall also apply to any 
worker notified of a "book-off job between 1700 
hours on the day preceding and 1000 hours on the 
day following any public holiday on which 
grocery and butchers' shops are closed, if required 
to come on duty between those hours. The 
provision shall also apply to any worker required 
to come on duty on a "book-off job between 
1200 hours Saturday and 1000 hours Monday, 
unless the worker is notified or word left at the 
worker's place of residence before 1030 hours on 
the Saturday. 

(e) Any worker booked off shall come on duty at such 
time as may be directed before leaving the station 
by the responsible person in charge or by the roster 
posted at the station. Except in cases of emer- 
gency, or unless in special cases by agreement 
between the union and the employer, the. mini- 
mum time a worker shall be off duty at home or 
temporary home station shall be twelve hours, and 
at foreign stations eight hours for the first time the 
worker is booked off after leaving the home or 
temporary home station and ten hours for every 
subsequent time that the worker is booked off 
before returning to the home or temporary home 
station. In cases of emergency, unless for good 
reason to the contrary, the worker who has been 
off duty the longest shall be the first one to be 
called on. 

In this paragraph, the word "emergency" shall 
not be construed to cover a mere increase of traffic 
which could have been foreseen and might 
reasonably have been provided for without en- 
croaching on the twelve hour rule. 

(f) When a worker is brought on duty without the 
prescribed period of rest, the worker shall be paid 
continuous duty as from the time the worker is 
booked on on the previous shift till booking off on 
the shift for which the worker had less than the 
stipulated rest period, excepting where the time by 
which the rest period falls short of the prescribed 
time does not exceed sixty minutes in which case 
the worker shall be paid at the rate of double time 
for the time between the actual rest period and the 
minimum period of rest prescribed in this Award: 
Provided that in either case the worker shall be 
deemed to have been booked off duty in so far as 
the computation of away-from-home allowance is 
concerned. 

(g) At home stations, should a worker not be able to 
ascertain when booking off from the responsible 
person in charge, or from the roster, when next 
required for further work, the worker shall be free 
to assume that the worker will not be required for 
twelve hours, but at the expiration of that time, 
shall make personal inquiries at the depot as to 
when next required. If not then informed when 
next required, written notice shall be left at the 
worker's place of residence at least two hours 
before the worker is required to go on duty: 
Provided that if the twelve hours expire after 1700 
hours and before 0700 hours the worker shall not 
be required to make such enquiry until 0800 hours 
following. 

(h) Where practicable, all workers shall be worked on 
a weekly roster. Where there is no weekly roster 
a roster shall, when practicable, be posted daily 
not later than 1400 hours except on Saturday, 
when it shall be posted not later than 1200 hours. 
The roster on Saturday shall show both Sunday's 
and Monday's working. 

(2) In respect of a Guard or an Area Train Despatcher 
(working a country passenger train), a worker booked to 
assist the Guard on a train, a Senior Passenger Assistant or 
Passenger Assistant, local shifts shall be rostered where 
practicable showing the time such a worker is to book on 
and off duty and if such shift is extended by not less than 
one hour for any reason caused directly or indirectly by any 
authorised variation in working of either the train being 
worked by such worker, or any other train unless such 
working is varied because of some accident, act of God, or 
any circumstance for which neither the employer or any of 
the employer's servants is responsible such workers shall be 
paid $5.80 meal allowance. For the purpose of this subclause 
a local shift which is rostered without showing the finishing 
time shall be deemed to be of a duration of eight hours. 

(3) (a) Area Train Despatchers, Guards, Senior Passenger 
Assistants, Passenger Assistants and Motor Bus 
Drivers or any worker acting in the classifications 
referred to who works and/or travels to a foreign 
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station other than on temporary transfer and there 
is released from duty and who before 12 hours 
shall have elapsed from such release is not 
required to commence duty preparatory to depar- 
ture from such foreign station for another station 
at which the worker is to be again released from 
duty shall be paid "held-away-from-home allow- 
ance" for all time in excess of 12 hours at single 
ordinary time. 

(b) The amounts accruing due under paragraph (a) 
hereof may be counted towards the guaranteed 
week's work, but shall not be included for the 
purpose of overtime calculation. 

(c) The aforesaid allowances shall be paid for at the 
rate appropriate to the work performed on the 
forward journey. Provided that a worker returning 
as a passenger to the worker's home station shall 
be paid the foregoing allowances at the worker's 
classified rate. 

(d) Any allowance under this subclause shall not be 
payable in respect of any time during which the 
worker is otherwise allowed payment (except for 
expenses): Provided that the worker shall be paid 
whichever amount is to the worker's greater 
advantage. Nor shall such allowance be payable 
in any case where detention is the result of any act 
or omission of a worker or of other circumstances 
for which the employer cannot reasonably be held 
responsible. 

(4) Ticket issuers on trains shall be allowed such time to 
prepare for a shift and to sign off duty at the end of a shift 
as may be agreed between the parties or in default of 
agreement as may be determined by the Board of Reference. 

(5) (a) Area Train Despatchers or Guards working goods 
and mixed trains shall be allowed 30 minutes 
before departure time to prepare for their trip, and 
where the distance between the place where they 
sign on and where they commence duty exceeds 
400 metres, they shall be allowed an extra five 
minutes for each 400 metres in excess thereof. 

(b) Guards or Area Train Despatchers (working a 
country passenger train) shall be allowed fifteen 
minutes to prepare before starting on a trip. 

(c) Guards or Area Train Despatchers (working a 
country passenger train) shall be allowed fifteen 
minutes at the close of each shift. 

(d) In cases where Area Train Despatchers or Guards 
take over trains enroute fifteen minutes allowance 
only will be made. 

(e) Save as herein provided nothing in this subclause 
shall operate to reduce the time at present allowed 
to any Guard so long as present conditions remain 
unaltered. 

(6) Each Guard or Area Train Despatcher (working a 
country passenger train) or worker booked to assist the 
Guard or Area Train Despatcher, on a train, who is booked 
off duty at a foreign station, where there is a caretaker of 
the barracks, shall be called for duty irrespective of the hour 
booked on. At stations where there is no caretaker they shall 
be called if it can be conveniently arranged. 

(7) (a) Any Guard or Area Train Despatcher (working a 
country passenger train) or worker acting as such, 
who in any shift works a train hauled by two 
operating diesel locomotives shall be paid an 
allowance as follows — 

Per Shift 
For a period of 4 hours or more $10.00 
For a period of less than 4 hours $5.00 

(b) Any Guard or Area Train Despatcher (working a 
country passenger train) or worker acting as such, 
who in any shift works a train hauled by more than 
two operating diesel locomotives shall be paid an 
allowance as follows — 

Per Shift 
For a period of 4 hours or more $20.00 
For a period of less than 4 hours $10.00 

In determining the number of hours for the 
Guard/s or Area Train Despatcher/s of such train/s 
the time signing on or off duty, shunting enroute, 
light running to and from the depot and the train, 
are to be counted. 

(8) Guards stationed at Perth, who usually run country 
trains, shall receive a fair proportion of suburban work. 

(9) (a) Motor Bus Drivers shall be allowed thirty 
minutes before departure time to prepare for 
their trip. 

(b) Motor Bus Drivers shall be allowed thirty 
minutes after arrival from a trip. When the 
Motor Bus Driver is accompanied by a 
conductor the time allowed shall be fifteen 
minutes. 

Provided that a Motor Bus driver booking off at East Perth 
depot shall be allowed twenty minutes after arrival at the 
depot but, if accompanied by a conductor or does not have 
to pay in cash at the depot, the time allowed shall be fifteen 
minutes. 

(10) (a) Motor Bus Conductors shall be allowed 
thirty minutes before departure time to 
prepare for their trip. 

(b) Motor Bus Conductors shall be allowed 
fifteen minutes after arrival from a trip. 

(11) Motor Truck Drivers engaged on country runs shall 
be allowed fifteen minutes before departure time of a trip 
and after arrival from a trip. 

(12) The time under subclauses (5), (9), (10) and (11) 
hereof may be increased where the work to be performed 
warrants such increase. 

(13) (a) An Area Train Despatcher shall be allowed 
fifteen minutes when signing on duty for the 
purpose of preparing for the shift. Addition- 
ally, sufficient time will be allowed to check 
the petrol, oil, water, tyres, etc., before 
driving the vehicle that may be required to 
be used during the shift. 

(b) An Area Train Despatcher shall be allowed 
fifteen minutes when signing off duty. 

31. —Special Rates and Provision. 
(1) Midland Workshops (including Supply Division at 

Midland) 
(a) The allowances prescribed in this subclause are in 

compensation for all work caused disabilities not 
otherwise specifically provided for in this award. 

(b) Employees shall be paid the disability allowance 
specified according to the group disability level 
applicable to the area in which the employee 
works as set out in the Schedule A—Midland 
Workshops Disability Allowance Groupings to 
this award. 

(c) Disability allowance groupings shall be — 
$ 

per week 
Group 1 4.40 
Group 2 6.70 
Group 3 8.50 
Group 4 13.50 

(d) The allowances specified by this subclause shall 
not compound by overtime penalty or holiday or 
weekend shift premium addition. 

(e) An employee who is temporarily engaged on work 
in an area which would, if the worker were 
regularly so engaged, entitle the worker to be 
allocated to a higher group than the one to which 
the worker has been allocated, shall, if engaged for 
half a shift or for four hours or more on such work 
on any day, be paid the higher group rate for the 
whole of that day or shift. 

(f) Any dispute as to the application of the provisions 
of this clause shall be referred to the Board of 
Reference for determination. 
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(g) The allowances under this subclause shall not be 
paid when the worker is absent on long service 
leave, annual leave, sick leave, leave without pay, 
workers compensation or any such absence which 
results in an employee being employed in the 
Midland Workshops for a period of less than four 
hours in any one day. 

(2) Dirty Work: 
In other than at Midland Workshops—Work which a 

foreman and worker agree is of an unusually dirty or 
offensive nature—32 cents per hour extra which without 
limiting the application of this provision shall be deemed to 
include— 

(a) Workers employed in the Goods Sheds, Robb 
Jetty called upon to handle cattle hides and/or 
sheep skins. 

(b) Workers when engaged cleaning flues, boilers, 
cesspools or dry wells. 

(c) Tradespersons (other than at Midland Workshops) 
employed on stripping down and dismantling 
diesel engines and transmission gear on tractors 
and earth moving equipment The allowance shall 
not be paid when working on this equipment after 
it has been dismantled and cleaned. 

(3) Confined Space: 
Workers (other than at Midland Workshops) in confined 

spaces shall be paid 38 cents per hour extra except where 
otherwise provided. 

A "confined space" means a working place, the 
dimensions of which necessitate an employee working in an 
unusually stooped or otherwise cramped position, or where 
confinement within a limited space is productive of unusual 
discomfort. 

(4) Height Money: 
(a) Workers (other than at Midland Workshops) 

required to work at a height 15.5 metres or more 
above the nearest horizontal plane shall be paid 
$1.53 per day extra. 

(b) Boilermakers and boilermakers' apprentices and 
boilermakers' assistants employed (other than at 
Midland Workshops) hoisted off the ground upon 
repairs to smokestacks shall be paid at double 
time. 

(5) Hot Work: 
(a) A worker (other than at Midland Workshops) shall 

be paid an allowance of 32 cents per hour when 
that worker works in the shade in any place where 
the temperature is raised by artificial means to 
between 46.1 and 54.4 degrees Celsius. 

(b) Where, in the opinion of a Board of Reference, as 
provided for in Clause 8 of this Award, the 
conditions under which work (other than at 
Midland Workshops) is to be performed are, by 
reason of excessive heat, exceptionally oppres- 
sive, the Board may— 

(i) Fix an allowance, or allowances, not exceed- 
ing the equivalent of half the ordinary rate; 

(ii) Fix the period (including a minimum period) 
during which any allowance so fixed is to be 
paid; and 

(iii) Prescribe such other conditions, relating to 
the provision of protective clothing or equip- 
ment and the granting of rest periods, as the 
Board sees fit. 

(c) The provisions of paragraph (b) of this subclause 
do not apply unless the temperature in the shade 
at the place of work has been raised by artificial 
means beyond 54.4 degrees Celsius. 

(d) An allowance fixed pursuant to paragraph (b) of 
this subclause shall be deemed to include any 
other allowance which would otherwise be paya- 
ble under this clause. 

(6) Running Shed Allowances: 
(a) Boilermakers, fitters, including electrical fitters, 

diesel maintainers and their assistants when 
employed in running sheds shall be paid at the rate 
of 32 cents per hour extra in lieu of all other 
allowances throughout this clause excepting para- 
graphs (c) and (e) hereof. 

Provided that the allowance for work under 
subclause (5) shall be paid in lieu of this 
allowance when such work is performed, if the 
allowance under subclause (5) would provide a 
higher rate for the day. 

(b) Metal tradesmen and their assistants, other than 
those referred to in paragraph (a) hereof shall be 
paid at the rate of 70 cents per day extra in lieu 
of all other allowances throughout this clause. 

(c) Where there is no person in charge and more than 
one fitter or diesel maintainer is employed, one 
fitter or diesel maintainer shall be paid 21 cents 
per hour extra. 

(d) Fitter or Diesel Maintainer Working singly: 
Where there is no person in charge and there is 
only one fitter or diesel maintainer employed in 
the running shed, the worker shall be paid at the 
rate of $18.82 per week extra in lieu of all other 
allowances throughout this clause to which such 
a worker would otherwise be entitled during 
ordinary or overtime hours. 

(e) Boilermakers: in running sheds where there are 
more boilermakers than one employed, one boiler- 
maker shaU be paid 12 cents per hour extra. 

(7) Bricklayers, Flues or Boilers: 
Bricklayers (other than at Midland Workshops) when 

employed on flues or boilers shall be paid 12 cents per hour 
extra. 

(8) Bitumen Allowance: 
Labourers (other than at Midland Workshops) applying 

bitumen by hand buckets or applying bitumen by spray shall 
be paid $1.03 per day extra. 

(9) Flash Butt Welding: 
Labourers employed at the Flash Butt Rail Welding Plant, 

Midland, operating rail press, rail saw or de-rusting or 
grinding rails prior to welding shall be paid $2.45 per day 
extra. 

(10) Oxy Cutting Wagon Wheels: 
Workers (other than at Midland Workshops) oxy cutting 

tyres from wagon, coach and engine wheels 34 cents for 
each day or part thereof so engaged. 

(11) Opening Drains, Waste Pipes or Septic Tanks: 
When engaged (other than at Midland Workshops) 

plumbers, apprentices, assistants or labourers (other than 
septic tank attendants) on work involving the opening up of 
house drains or waste pipes for the purpose of clearing 
blockages or for any other purpose, or work involving the 
cleaning out of septic tanks shall be paid a minimum of 99 
cents per day in addition to the prescribed rate whilst so 
employed. 

(12) Plumber's Licence Allowance: 
Plumbers and leading hand plumbers who hold the Water 

Supply and Sanitary Plumbers licence shaU be paid 92 cents 
per day extra and those holding the Country Towns licence 
shall be paid 47 cents per day extra: Provided that a worker 
who holds both licences shall only be paid 95 cents per day- 
extra. These allowances shall be paid in addition to any other 
allowance prescribed in this clause. 

(13) Porters Cleaning Train Lavatories: 
Porters utilised in the cleaning of lavatories of trains shall 

be paid 27 cents per day extra. 
(14) Fumigating Buildings or Painting Inside Tenders: 
Painters' assistants (other than at Midland Workshops) 

when engaged in fumigating buildings etc. shall be paid 12 
cents per hour extra. When engaged in cleaning out tenders 
and water tanks or painting inside tenders and water tanks, 
they shall be paid 27 cents per hour extra. 
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(15) Lavatory Shutes: 
Work (other than Midland Workshops) on power trans- 

mission gear, spring brake, and running gear in situ on diesel 
rail cars fitted with lavatory shutes shall be paid for at 15 
cents per hour in addition to any other allowance. 

(16) Concrete Work: 
Any worker (other than at Midland Workshops) employed 

upon concrete work shall be paid 15 cents per hour extra. 
(17) Wet Work: 
Any worker (other than at Midland Workshops) working 

in water over the workers' boots, or if gum boots are 
supplied, over the gum boots, shall be paid 84 cents per day 
extra. 

(18) Scaling Boilers: 
Workers (other than at Midland Workshops) employed 

scaling boilers shall be paid $1.78 per day extra for each day 
or part thereof so engaged. 

(19) Special Rates not Cumulative: 
Where more than one of the disabilities entitling a worker 

to extra rates exists on the same job, the employer shall be 
bound to pay only one rate, namely—the highest for the 
disabilities so prevailing. Provided that this subclause shall 
not apply to confined space, dirt money, height money, or 
hot work, the rates for which are cumulative. 

(20) Tool Allowance and Supply of Tools: 
(a) (i) A weekly tool allowance shall be paid to 

tradespersons and apprentices as follows— 
Tradesmen Apprentices 

Carpenters 14.20 7.10 
Car & Wagon Builders 14.20 7.10 
Plumbers 14.20 7.10 
Bricklayers 10.20 5.15 
Painters & Signwriters 3.50 1.75 
Patternmakers 14.20 7.10 

Provided that for apprentices tool allowances 
will be paid as follows— 

4 year term from commencement of 2nd 
year. 
31h year term upon completion of first six 
months term. 
3 year term from commencement of ap- 
prenticeship. 

(ii) (aa) Where the employer does not provide a 
watch and clock repairer or a coach 
trimmer or an apprentice thereto with 
the tools ordinarily required by that 
tradesman or apprentice in the perform- 
ance of work as a tradesman or as an 
apprentice the employer shall pay a tool 
allowance of— 
(ai) $9.00 per week to each tradesman, 

or 
(bi) in the case of an apprentice a 

percentage of $9.00 being the per- 
centage which appears against the 
year of apprenticeship in subclause 
(7) of Clause 44.—Wages of this 
award. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the perform- 
ance of work as a tradesman or appren- 
tice. 

(bb) Any tool allowance paid pursuant to 
paragraph (a)(ii) of this subclause shall 
be included in, and form part of, the 
ordinary weekly wage prescribed in 
Clause 44.—Wages. 

(cc) The employer shall provide for the use 
of tradesmen or apprentices all neces- 
sary power tools, special purpose tools 
and precision measuring instruments, 

(dd) A tradesperson or apprentice shall re- 
place or pay for any tools supplied by 

the employer if lost through the 
worker's negligence. 

(b) The tool allowances for carpenters, car and wagon 
builders, plumbers, bricklayers and patternmakers 
each include an amount of six cents for the 
purpose of enabling the workers to insure their 
tools against loss or damage by theft or fire. 

(c) Tool allowances shall not be paid if the worker be 
absent on extended, annual or sick leave. 

(d) (i) Apprentices, when not in receipt of a tool 
allowance, shall be supplied with the follow- 
ing tools— 

Trimmers: 
1 pair 12" Weiss Scissors 
1 Metre folding wooden rule 
1 Pair 8" Pincers 
1 10" Regulator 
1 iVa" circular needle 
13" circular needle 
1 double ended magnetic hammer 
1 Stripping chisel 
1 knife 
1 knifeboard 
1 Wooden mallet 
1 staple stripper 
Car Builders, Wagon Builders and Carpen- 
ters: 
6 chisels 
3 twist bits (auger) 
6 nail bits 
1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing plane and 1 
jack plane) 
Patternmakers: 
6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack plane— 
iron if preferred and obtainable) 
Painters: 
3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screw driver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 

(ii) The foregoing tools shall remain the property 
of the employer. 
The worker shall be responsible for all 
breakages or losses and shall make good all 
such losses. At the conclusion of the appren- 
ticeship course and on satisfactorily passing 
final examinations, the tools prescribed for 
apprentices shall become the property of the 
apprentice. 
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(iii) The foregoing shall be in addition to any 
other allowances throughout this clause. 

(21) Dust Extraction Wood Working: 
The employer shall, where practicable, attach blowers to 

all woodworking machines and saws, the dust from which 
may reasonably be considered injurious to the health of the 
workers operating and working in the vicinity of such 
machines. 

(22) Lockers: 
Where required by a worker, a suitable locker shall be 

provided. 
(23) Safeworking Technician: 
Electrical fitters shall have preference of engagement to 

any position of "safe working technician" provided that if 
after calling application for any such vacancy a qualified 
electrical fitter does not apply and/or accept such position, 
the employer may fill the vacancy from any source at the 
employers disposal, including the training of a technician. 
Where because of the above circumstances a technician has 
been specially trained by the employer, such technician or 
the person otherwise filling the position shall thereafter have 
equal preference with electrical fitters. 

(24) Junior Workers (Living Away Allowance): 
(a) Any junior worker under 17 years of age, who in 

the opinion of the head of the branch, is obliged 
to reside away from home owing to the require- 
ments of the employer, shall be granted a board 
and lodging allowance equivalent to the difference 
between the junior worker prescribed wage and 
that provided for a junior worker aged 17 years. 

(b) No allowance under this clause will be contin- 
ued— 

(i) during absence from duty without pay; 
(ii) during any period of annual leave; 

(iii) During any period of other absence from duty 
with pay unless the junior worker continues 
to reside away from home; 

(iv) during any period (after the expiration of one 
month) in which the junior worker is contin- 
uously in receipt of travelling or away from 
home allowance. 

(25) Signal Cabins: 
Signal cabins shall be graded in accordance with the 

amount and responsibility of the work involved in operating 
them respectively, regard being paid to— 

(a) the number of levers in the cabin; 
(b) the number of trains dealt with, and how they are 

dealt with; 
(c) the amount of shunting work; 
(d) whether operating a junction, and if so, the 

importance thereof; 
(e) if and to what extent platforming is done; 
(f) whether gates are operated. 

(26) Miscellaneous Allowances: 
(a) Guards working trains at Hampton and Redmine 

shall be paid 80 cents per shift. 
(b) Guards working trains at Western No. 2, Collie 

shall be paid seven twelfths of the rate prescribed 
in Clause 31 (2) subject to a minimum of two hours 
for each train worked. 

(c) A shunter working at Western No. 2, Collie will 
be paid the rate prescribed in Clause 31.—Special 
Rates and Provisions subclause (2) subject to a 
minimum of six hours per shift. 

(27) Asbestos Allowance; 
The following rates will be paid to employees working 

with asbestos— 
(a) Asbestos Shed Allowance—workers engaged on 

the removal of asbestos from rollingstock in the 
specially equipped asbestos stripping shed at the 
Midland Workshops shall be paid $1.55 per hour 
extra. 

(b) Asbestos Removal Allowance—workers who are 
engaged on roof painting and associated cleaning 
activities inside the Midland Workshops as per 
Industrial Commission decision No. CR 48 of 
1982 shall be paid 80 cents per hour extra. 

(c) Asbestos General Allowance—workers engaged 
on general handling of asbestos while, wearing full 
protective clothing including hood type respira- 
tors shall be paid 40 cents per hour extra. 

(28) Sandblasting: 
An employee engaged in sandblasting in the Midland 

Workshops shall be paid 36 cents per hour extra. 
(29) Electrician's Licence Allowance: 
An electronics tradesperson, an electrical fitter and/or an 

armature winder or an electrical installer who holds and in 
the course of his employment may be required to use a 
current 'A' grade or 'B' grade licence issued pursuant to the 
relevant regulation in force in the 28th day of February. 1978 
under the Electricity Act. 1948 shall be paid an allowance 
of $12.90 per week. 

(30) Aluminium Welding Allowance: 
Workers engaged on aluminium welding shall be paid the 

following rates — 
(a) Employees engaged on general aluminium weld- 

ing using the metal inert gas process—66 cents per 
hour for all time engaged. 

(b) Tradesmen and boilermakers in the. Midland 
Workshops, working with the welder on alumin- 
ium wagons and being required to hold the final 
sheeting in place for welding around hatches and 
the like—34 cents per hour. 

(c) Boilermakers in the Midland Workshops, when 
welding torque boxes and centre pieces of XC 
wagons and the like, an amount of $1.18 per hour. 
Provided that this allowance shall not be paid in 
addition to the disability allowance, calculated as 
an hourly rate, prescribed for Group 2 in subclause 
(l)(c) hereof. 

(31) Computer/Numerically Controlled Machinery: 
A Tradesman who is engaged in programming, setting 

and operating computer/numerically controlled machinery 
or equipment in the Midland Workshops and is also required 
to edit, adjust, change or vary the content of existing 
programmes and certify the quality of the product produced 
shall be paid an allowance of $3.39 per day. Notwithstand- 
ing the provisions of Clause 16.—Higher Duties of this 
Award, the allowances prescribed herein shall be paid on an 
hourly basis provided that an employee in receipt of the 
allowance for four hours or more on any day shall be paid 
a full day's allowance. 

(32) Maintenance Work Performed in Fuel Tankers: 
(a) An employee required to perform maintenance 

work in fuel tankers or attend as an observer shall 
be paid $1.55 per hour while so working for the 
disabilities so encountered. 

(b) An employee required to perform maintenance 
work in fuel tankers or attend as an observer shall 
be paid 32 cents per hour while so working for the 
extra skills and knowledge required for carrying 
out such work. 

32.—District Allowance. 
(1) District allowances, as specified below, shall be paid 

to workers stationed at— 
Per Week 

$ 
(a) South of Kalgoorlie 20.74 

to Esperance except the following 
where the allowances shall be— 

Norseman 6.25 
Esperance 3.13 
Kambalda 3.13 
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Per Week 
$ 

(b) Carrabin to Kalgoorlie 10.37 
except the following where the allow- 
ances shall be— . 

Southern Cross 3.13 
Kalgoorlie 3.13 

(c) Northwards of Kalgoorlie 20.74 
(d) Pindar to Meekatharra 20.74 
(e) Buntine to Wilroy 10.37 
(f) North of Amety to Kalannie 10.37 

Kulja to Bonnie Rock 20.74 
(g) Eastward to Wyalkatchem to Muk- 10.37 

inbudin 
(h) Eastward to Wyalkatchem to Merredin 6.25 

but not including Merredin 
except the following where the allow- 
ance shall be— 

Nungarin to Nukami 10.37 
(i) North and East of Lake Grace 10.37 
(j) Miling to Bindi Bindi 3.13 
(k) Eradu to Mullewa 3.13 
(1) Mogumber 6.25 

(m) Eneabba 10.37 
(2) Workers who have members of their family solely 

dependent on them for support and living with them at their 
home station shall be paid double the rate specified in 
subclause (1). 

(3) District Allowance shall not apply where the worker 
is absent without pay, unless such absence is due to sickness 
of the worker and does not exceed three months. 

(4) Workers leaving the service for any cause, other than 
normal retirement between the ages of 55 and 65 or sickness 
or injury in respect of which a doctor's certificate indicates 
that such worker cannot continue work, and due for payment 
in lieu of annual leave and/or public holidays worked, shall 
not be paid district allowance for the period of such leave 
and/or holidays. 

(5) The rates expressed in subclause (1) shall be adjusted 
administratively on the 1st July 1992, based on movements 
in the "Consumer Price Index" for Perth between Decem- 
ber 1990 and March 1992 and thereafter, on 1st July each 
subsequent year based on movements in the "Consumer 
Price Index" for Perth for the 12 months to 31st March, as 
published by the Australian Bureau of Statistics, and the 
operative date of the new rates shall be the first pay period 
commencing on or after July 1st of each year. 

The adjustment of allowances shall then be lodged with 
the Registrar of the Western Australian Industrial Relations 
Commission. 

33.—Apprenticeships. 
(1) Applications for an apprenticeship shall be reviewed 

in the first instance of a Board to be titled the "Apprentice- 
ship Application Board". 

(2) The Board referred to in subclause (1) hereof shall 
consist of— 

(a) a chairperson to be appointed by the Commission; 
(b) one member to be appointed by the employer; and 
(c) one member to be appointed by the unions party 

to this award. 
(3) The Board in subclause (2) hereof shall notify selected 

applicants to appear before the "Apprenticeship Selection 
Board", as specified in subclause (5) hereof, at a time and 
place to be indicated. 

(4) Applicants selected in accordance with subclause (3) 
hereof shall be entitled to the issue of a free pass for use on 
railway rail or road coach services for the purpose of 
attending an appearance before the "Apprenticeship Selec- 
tion Board". 

(5) The "Apprenticeship Selection Board" shall consist 
of— 

(a) a chairperson appointed by the Commission; 
(b) one member to be appointed by the employer; and 
(c) one member to be appointed by the union or 

unions representing the trade or trades in the 

groups specified in paragraphs (a) and (b) of 
subclause (6) hereof. 

(6) There shall be two apprenticeship selection boards 
representing the trades grouped as follows— 

(a) Automotive electrical fitting 
Blacksmithing 
Boilermaking 
Coppersmithing 
Electrical fitting 
Electrical installing 
Electroplating (first class) 
Instrument fitting 
Jobbing, moulding and coremaking 
Mechanical fitting 
Motor mechanics 
Pattemmaking 
Turning and first class machining 
Watch and/or clock repairing 
Weighing instrument mechanics 

The Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia; the Austra- 
lasian Society of Engineers, Moulders and Foun- 
dry Workers Industrial Union of Workers. W.A. 
Branch and the Electrical Trades Union of 
Australia. 

(b) Carpentry and joinery 
Painting and decorating 
Panel beating 
Plumbing and gas fitting 
Saw doctoring 
Sheetmetal working 
Trimming 
Wood machining 

Australian Railways Union of Workers—West 
Australian Branch. 

(7) The following provisions shall apply to the Boards 
referred to in subclauses (1) and (3) hereof— 

(a) The same person may be appointed to act as 
chairperson or member of any one or more of the 
Boards. 

(b) Should any dispute arise as to the right of any 
person to act as a member of the Board it shall be 
determined by the Commission. 

(c) If the employer or union or group of unions 
entitled to appoint a representative on the Board 
neglects or refuses on being notified by the 
Commission so to do, the Commission may 
appoint some person to act as such representative. 

(d) The employer or the union or unions concerned 
may change their representative at any time. 

(e) The presence of the chairperson and at least one 
member shall be necessary for the transaction of 
business. 

(f) Any decision shall be the decision of the majority 
of the members, or, if only two members, the 
decision of the chairperson. 

(g) The chairperson shall call all meetings of the 
Board and fix the time and place for each meeting. 

(h) The Board shall determine its own procedure from 
time to time. 

(i) The employer will provide the necessary adminis- 
trative support for the functioning of the Board. 

(8) The Board shall orally examine each applicant who 
appears before it, but if required by the Board, the applicant 
shall submit to a written examination. The Board shall select 
the required number from those whom it considers the most 
suitable and place them in order for engagement 

(9) As vacancies for apprentices occur the selected 
candidates shall be called up in the order in which they have 
been placed by the Board. 

(10) The employment of any selected candidate will be 
subject to furnishing satisfactory proof of age and passing 
the departmental medical examination or fitness screening 
test. 
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(11) Every Apprenticeship Agreement shall be subject to 
the provisions of the Industrial Training Act 1975. 

(12) Subject to the Industrial Training Act 1975, as 
amended, the wages and conditions of employment of a 
person on probation shall be the same as those prescribed 
in the Award for an apprentice in the first year in the same 
occupation. 

34.—Junior Workers. 
Junior Workers (Midland Workshops) may be employed 

as rivet workers, power hammer workers, helping apprentice 
blacksmiths, cleaning and sweeping shop, messengers 
gathering bolts and rivets and screws, etc. which have been 
dropped by tradespersons, assisting in tool shop, nutting 
bolts, sorting, bagging and weighing bolts and nuts, rivets 
and spikes, holding up rivets up to half inch in diameter 
(provided the junior is not under eighteen years of age) 
assisting ladle workers in daubing ladles, and also in the 
following operations, provided that there are no apprentice 
machinists in the first six months available, namely, 
operating bolt and spike finning machine, operating pointing 
machine, operating nut burring machine, operating nut 
tapping machine, operating power hacksaw, scraping and 
cleaning wheels and other parts on rolling stock, and 
conveying material by hand up to fourteen kilograms in 
weight. 

35.—Annual Leave and Holidays. 
Annual Leave 
(1) (a) (i) Except as hereinafter provided a period of 

four consecutive weeks' leave on full pay 
shall be allowed annually to a worker after 
a period of 12 months' continuous service 
with the employer; provided that where such 
leave is cleared in conjunction with the 
provisions of paragraph (k) of this subclause 
then the leave may be cleared in more than 
one part as prescribed in paragraph (k); 
provided further that where the employer and 
the worker agree the leave may be cleared in 
two or three separate periods. 

Provided further that an employee may, 
with the consent of the employer, take short 
term annual leave, not exceeding five days in 
any leave year at a time or times separate 
from any of the periods determined in 
accordance with this subclause; provided 
further that with consent of the employer 
leave may be allowed to accumulate for two 
years. 

(ii) Two days' extra annual leave shall be granted 
to workers stationed at Broad Arrow and 
north thereof, and to those workers stationed 
at Norseman and southward thereof. 

(iii) The annual leave for workers covered by 
subclauses 0) and (k) shall be calculated up 
to 31st December each year and only leave 
up to that date shall be granted each year, 
except in cases where leave has been allowed 
to accumulate. 

(b) (i) Workers covered by clause 38(1).—Shift 
and/or Night Work and working other than 
regular day shift shall be allowed an addi- 
tional week's holiday in each year on full pay 
to that prescribed in subclause (a) hereof. 

(ii) This provision shall also apply to any other 
worker whose ordinary hours of work can be 
extended (as with guards etc.) over Saturdays 
and holidays and whose hours of duty vary 
throughout the twenty-four hours of the day 
and who may be called upon to work on 
Sundays. 

(iii) Notwithstanding anything elsewhere con- 
tained herein this subclause shall not apply 
to any worker whose ordinary hours of work 
must be completed between Monday to 
Friday inclusive. 

(c) Workers after one month's continuous service 
shall be entitled to annual leave referred to in 
subclauses (a) and (b) in proportion as each 
completed month of service is to the period of 
twelve months. 

(d) Workers shall be paid for annual leave at their 
graded rates of pay when such annual leave is 
taken: Provided that if within two weeks before 
such annual leave is taken the worker is acting in 
a higher capacity and has been so acting for a 
period of not less than two months the annual 
leave shall be paid for at the rate applicable to such 
higher capacity position. 

(e) No deduction shall be made from annual leave for 
the period any worker is off duty on paid sick 
leave. In the case of sick leave without pay for 
which a medical certificate has teen provided 
only that period in excess of three months shall be 
deducted from qualifying service for annual leave. 

(f) (i) In respect of workers other than those 
covered by subclauses 0) and (k) of this 
clause and workers in permanent way gangs, 
every year prior to the 31st August a 
statement shall be posted in each depot or 
station showing the dates on which each 
worker will go on annual leave and resume 
duty. 

The annual leave for such workers shaU be 
calculated up to 30th June each year, and 
only leave up to that date shall be granted 
each year except in cases where leave has 
been allowed to accumulate. 

(ii) Holiday lists are not to be departed from 
without the consent of the worker concerned, 
except for reasons of sickness, accident or 
traffic requirements not foreseeable at the 
date of preparing lists. 

(iii) Where a worker's holidays have teen 
cancelled the worker shall be notified within 
one month after such cancellation of the date 
on which the worker is to be again booked 
off and this date shall not be departed from. 

(iv) With the approval of the Head of the Branch 
any worker may exchange dates with an- 
other. 

(g) Any worker who may resign or be dismissed from 
the service for any cause, other than for peculation 
or theft from the Department, shall be entitled to 
receive payment for any annual leave which may 
have been due up to the time of leaving the 
service: Provided always that if the worker has 
been dismissed for peculation or theft no claim for 
annual leave shall be recognised. Misconduct 
herein referred to shall not affect accumulated 
annual leave or payment therefor. 

(h) Unless at the worker's own request, no worker 
shall be booked off for annual leave at a foreign 
or at temporary home station. 

(i) If a worker is booked off for annual leave when 
away from the worker's permanent home station, 
the worker shall be allowed travelling time to and 
from the place the worker is working at and such 
home station; the leave to count as starting and 
finishing at the worker's permanent home station. 

0) When wotk is closed down over Christmas and 
New Year for the purpose of annual, leave, 
workers with less than a full year's annual leave 
due will only be entitled to payment during such 
period for the number of days' annual leave due 
to them. 

(k) (i) An employer may close down the Midland 
Workshops for one or two separate periods 
for the purpose of granting annual leave in 
accordance with this subclause. Provided that 
any such proposal shall be discussed with 
employees concerned. If the employer closes 
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down the Midland Workshops in two sepa- 
rate periods one of those periods shall be for 
a period of at least 21 consecutive days, 
including non-working days. 

Provided that where the majority of em- 
ployees concerned agree, an employer may 
close down the Midland Workshops in one, 
two or three separate periods for the purpose 
of granting annual leave in accordance with 
this subclause. Provided further that if an 
employer closes down the Midland Work- 
shops on more than one occasion, one of 
those periods shall be for a period of at least 
14 consecutive days including non-working 
days. In such cases, the employer shall advise 
the employees concerned of the proposed 
dates of each close down before asking them 
for their agreement. 

(ii) An employer may close down the Midland 
Workshops for a period of at least 21 days, 
including non-working days and grant the 
balance of the annual leave due to an 
employee in one continuous period in accor- 
dance with a roster. Provided that any such 
proposal shall be discussed with employees 
concerned. 

(iii) Workers at Midland or any other section of 
employees whose work is closed down in 
accordance with paragraph (k)(i) and (ii) 
herein for the purpose of clearing leave shall 
if possible be notified of the commencing 
date of closing down for annual leave nine 
months prior to the planned close down each 
year. In the event of disagreement between 
the parties on the proposed date or should a 
date not be given four months in advance of 
the planned close down the matter may be 
referred to a Board of Reference for determi- 
nation. 

(iv) The number of employees at the Midland 
Workshops which the employer require to 
work over the close down will be made 
known nine months in advance each year; 
provided that any subsequent or additional 
requirements will be made known four 
months in advance each year. 

The procedures for determining the num- 
ber of employees required to work will be as 
agreed by the parties. Provided that the 
employer shall be obliged to provide work 
for those employees who have been offered 
and have accepted that offer of work. 
Provided further that any such employee who 
has accepted an offer to work is then 
committed to so work. However, if some 
contingency arises another arrangement, mu- 
tually agreed between the employer and the 
employee, may apply. 

(v) The provisions of subclause (l)(k)(iii) and 
(iv) will apply for a two year period after 
which it will be reviewed by the parties. 

Loading on Annual Leave 
(2) (a) Workers entitled to annual leave as per subclause 

(1) hereof shall be paid a loading on such leave 
calculated as follows— 

(i) Workers referred to in subclause (l)(a)(i)— 
17-1/2 per cent of the award rate of pay for 
the period of leave being cleared. 

(ii) Workers referred to in subclauses (l)(b)(i) 
and (ii) and who qualify for one week's extra 
leave—20 per cent of the award rate of pay 
for the period of leave being cleared. 

(iii) Workers referred to in subclauses (l)(b)(i) 
and (ii) and who qualify for additional leave 
but who do not qualify for the full week's 

leave—18-3/4 per cent of the award rate of 
pay for the period of leave being cleared, 

(iv) The amount of loading calculated shall not 
exceed the following percentages of the 
amount set out in the Australian Bureau of 
Census and Statistics publication for "aver- 
age weekly earnings per male employed 
unit" in Western Australia for the September 
quarter immediately preceding the date on 
which the clearance of leave commences— 

for workers entitled to 
17.5% loading 100% 
20% loading 125% 
18.75% loading 112.5% 

(b) If it gives a greater amount than the amount of 
loading calculated as per (a), a worker shall be 
entitled to payment of— 

(i) shift penalties Monday to Friday inclusive 
(ii) Saturday penalty and 

(iii) Sixth shift penalty on time worked on a 
rostered sixth shift falling within the rostered 
40 hours for the week but not otherwise— 

which the worker would have received for 
ordinary time had the worker not proceeded on 
annual leave. 

(c) Where all or any part of the annual leave carrying 
the loading is not cleared in the year following the 
date on which it falls due the loading will be 
calculated at the workers' graded rate of pay at 
June 30 or December 31 as the case may be and 
the amount of the loading recorded and paid to the 
worker when he clears the leave. 

(d) The loadings in subclause (2)(a) shall apply to 
annual leave commencing to accrue on July 1 
1973. The loadings in subclause (20(b) shall apply 
to annual leave commencing to accrue on July 1 
1972. 

(e) Where annual leave is taken in more than one 
period as prescribed in subclause (l)(a)(i) the 
loading will only be paid on periods of 1 week or 
more. 

Holidays 
(3) (a) In addition to the annual leave the following days 

shall be observed as holidays: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day, Boxing Day, and 
any other day proclaimed as a general public 
holiday. 

When any of the above mentioned days fall on 
a Saturday or Sunday the holiday shall be 
observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a Monday 
the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be 
a holiday. 

(b) (i) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not 
required to work on such day the worker shall 
be paid for the ordinary hours the worker 
would have worked on such day if it had not 
been a holiday. 

(ii) (aa) If a worker is required to work on a 
holiday the worker shall be paid for all 
time worked at the rate of time and one 
half for the first eight hours worked on 
any shift on that day and at the rate of 
double time and one half for all time 
worked in excess of eight hours on any 
shifts in lieu of all other penalties which 
may be payable for work on that day 
under this award. 

(bb) In addition to payment as in subclause 
(ii)(a) a worker required to work on a 
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public holiday shall be paid a further 
eight hours: Provided that the worker 
may elect in lieu of being paid for that 
eight hours, to be granted a day's 
holiday with pay which may be cleared 
with the annual leave or taken at some 
subsequent date when the worker so 
agrees. 

(c) When any holiday falls on a Saturday or on a 
Sunday and such days are outside the ordinary 
hours of duty workers shall not be granted a paid 
holiday except where that holiday is observed on 
the following Monday. 

(d) If a public holiday, as defined in subclause (a) falls 
on a week day without a worker's period of annual 
leave and is observed on a day which in the case 
of that worker would have been an ordinary 
working day, there shall be added to that period 
one day being an ordinary working day for each 
such holiday observed as aforesaid. 

All holidays to be computed at eight hours per 
day. 

(e) A worker who returns to the home station or 
finishes a shift at the home station, not later than 
0400 hours on any holiday and is not again booked 
on duty for that day shall be treated as having had 
a paid holiday. 

(f) When a worker is off duty owing to leave without 
pay or sickness, including accidents on or off duty 
except time for which the worker is entitled to 
claim sick pay, any holiday falling during such 
absence shall not be treated as a paid holiday. 
Where the worker, however, is on or is available 
for duty on the working day immediately preced- 
ing a paid holiday or resumes or is available for 
duty on the working day immediately following 
a holiday, the worker shall be entitled to a paid 
holiday on such holiday. 

(g) Unless at the worker's own request, no worker 
shall be booked off for a holiday at a foreign or 
at a temporary home station. 

(h) If a worker is rostered for a short shift on a holiday 
but is not required to work on that day the worker 
shall be paid for such rostered hours only. 

(i) If a worker other than one in the Traffic Section 
is called on duty on an emergency job on a holiday 
outside the worker's ordinary hours of duty for a 
short period the worker shall be paid a minimum 
of two hours at ordinary rates. In such event the 
worker shall be deemed to have had a holiday and 
shall be paid in full for such holiday. 

(j) In accordance with the long service leave condi- 
tions for State Government wages employees any 
holiday occurring during the period in which a 
worker is on long service leave shall be calculated 
as portion of the long service leave and extra days 
in lieu shall not be granted. 

(k) A casual worker shall not be entitled to any paid 
holidays. 

36.—Guaranteed Week. 
(1) Subject to the provisions of this clause the employer 

shall guarantee to each worker, other than a casual, a full 
week's work, exclusive of Sunday Time. 

(2) (a) Notwithstanding anything elsewhere contained in 
this award and notwithstanding any implications 
arising in the provisions of section 86 of the 
Government Railways Act, 1904, the employer 
shall be entitled to deduct payment for any day, 
or portion of a day, upon which a worker cannot 
be usefully employed because of any strike or to 
deduct payment for any day upon which a worker 
cannot be usefully employed for any cause beyond 
the employer's control whereby the employer is 
unable to carry on either wholly or partially the 
complete running of trains, services, workshops or 

other normal operations: Provided that a worker, 
who cannot be usefully employed because of any 
strike and who is required to report for duty on any 
day and does so report shall be paid a minimum 
of four hours' pay at ordinary rates; Provided 
further that a worker stood down in accordance 
with this paragraph may elect to be paid for any 
day but in such a case the worker's entitlement 
pursuant to clause 35.—Annual Leave and Holi- 
days, shall be reduced accordingly. 

(b) A worker stood down in accordance with the 
provisions of paragraph (a) hereof, shall not lose 
any sick leave credit or other rights or privileges 
to which such worker would ordinarily be entitled 
under this award provided the worker resumes 
work within a reasonable time of being so required 
after such stand down and provided further that 
this provision does not entitle a worker to payment 
for any holiday occurring during such period of 
stand down. 

(c) Any dispute which may arise under paragraph (a) 
hereof as to whether a worker could have been 
usefully employed on any day or portion of a day 
may be referred to a Board of Reference for 
hearing and determination. 

(3) The provisions of subclause (2) of this clause shall not 
apply to any worker who is working away from the worker's 
home station or depot until the worker is returned to that 
station or depot or unless the employer and the union 
concerned agree otherwise or in default of agreement the 
Board of Reference so determines. 

(4) The guaranteed week's work may also be reduced as 
follows— 

(a) in respect of any worker under suspension, 
provided that any worker suspended on a charge 
which is not sustained shall be entitled to the 
benefit of the guarantee during the period of 
suspension; 

(b) in respect of any day a worker is absent except 
through sickness as provided for in Clause 
15.—Payment for Sickness and Bereavement 
Leave; 

(c) in respect of office cleaners the guaranteed period 
may be reduced by such time as is necessary to 
maintain the hours of work as at present, and 

(d) in respect of any worker covered by subclause 
(l)(j) of Clause 35.—Annual Leave and Holidays. 

37.—Week's Work. Traffic Section. 
(1) Five shifts between Monday and Saturday inclusive 

shall constitute a week's work for the purpose of this clause. 
(2) (a) Where a worker is called upon to work on the 

worker's rostered day off shown on the roster the 
worker shall be paid at the rate of time and one 
half for work performed on that day and double 
time if the rostered day off falls on a Saturday. 

(b) Where a worker's rostered day off shown on the 
roster is altered and an alternative day substituted 
as the rostered day off so that the worker is 
required to work on the day first shown as the 
rostered day off as part of the ordinary hours of 
work the worker shall be paid at the rate of time 
and one half for such work unless given at least 
24 hours' notice of the alteration. 

(3) Workers shall not be rostered for duty within 24 hours 
of booking off or before 0600 hours the day following their 
rostered day off, whichever is the earlier, and if called upon 
to commence a shift before such time has elapsed that shift 
shall be deemed to have been worked on their rostered day 
off. 

(4) Where such workers work a continuous shift—Sunday 
into Monday—such shift, unless it extends into four hours 
on Monday will not be counted as one of the five week day 
shifts. 
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38.—Shift And/Or Night Work. 
(1) Workers in transportation grades and those not 

included in subclause (2) shall be paid shift work allowances 
as indicated: 

(a) On an afternoon shift which commences before 
1800 hours and the ordinary time of which 
concludes at or after 1830 hours adults and juniors 
receiving the adult rate will be paid an allowance 
of $1.53 an hour on all time paid at ordinary rate. 

(b) On a night shift which commences at or between 
1800 hours and 0359 hours adults and juniors 
receiving the adult rate will be paid an allowance 
of $1.79 an hour on all time paid at ordinary rate. 

(c) On an early morning shift which commences at or 
between 0400 hours and 0530 hours adults and 
juniors receiving the adult rate will be paid an 
allowance of $1.53 an hour for all time paid at 
ordinary rate. 

(d) In addition to the hourly shift work allowance 
adults and juniors receiving the adult rate will be 
paid an allowance of $1.79 for any shift where the 
ordinary time commences or finishes at or 
between 0101 hours and 0359 hours. 

(e) Other workers and juniors excluded from sub- 
clauses (a) to (d) will be paid half the allowance 
for the same time on duty. 

(f) In calculating the allowances under this clause 
broken parts of an hour less than 30 minutes on 
any shift shall be disregarded and 30 minutes to 
59 minutes paid as one hour. 

(g) The provisions of this clause will not apply to 
workers whose ordinary hours of duty are less that 
40 hours per week. 

(h) The provisions of this clause will not apply to 
sleeping car conductors and employees continu- 
ously on shifts which start and finish between 
1800 hours and 0600 hours. These workers will be 
paid night work allowance for ordinary paid time 
on duty between those hours at the rate of $1.83 
per hour. 

(2) For workers in Midland Workshops (excluding 
watchmen), Supply Division, Civil Engineering Branch and 
tradesmen and assistants in other branches. 

(a) The employer may, if the employer so desires, 
work any part of the establishment on shifts, but 
before doing so shall give notice of the intention 
to the Union. 

(b) Work other than day shift shall not be recognised 
as afternoon or night shift unless in either case five 
consecutive afternoons or nights are worked, but 
shall be deemed to be overtime; on completion of 
the fifth consecutive afternoon or night's work the 
worker shall be deemed to have been employed on 
afternoon or night shift as the case may be, during 
the preceding four afternoons or nights, and 
thereafter during any subsequent consecutive 
afternoon or nights the worker is so employed. 
The sequence of shift work shall not be deemed 
to be broken under this paragraph by reason of the 
fact that the works are closed on a Saturday, 
Sunday or on any public holiday. 

(c) Overtime on afternoon or night shift shall be 
calculated on the basis of die rate paid for 
afternoon or night shift respectively, provided that 
in no circumstances shall the maximum payment 
exceed double time. 

(d) All shifts except the day shift shall be paid for at 
the rate of time and a quarter. For the purpose of 
this subclause "day shift" shall be construed to 
mean the ordinary working shift ending at or 
before 1800 hours Mondays to Fridays and 1300 
hours on Saturdays. 

39.—Hours of Duty. 
Traffic Section 
(1) (a) Except as hereinafter provided, forty hours exclu- 

sive of Sunday work shall constitute a week's 
work. 

(b) (i) Subject to placitum (ii) hereof the employer 
shall arrange as far as practicable that shifts 
shall not exceed eight hours and except in 
cases of emergency when relief cannot be 
provided, a worker shall not be required to 
remain on duty at the worker's home or 
temporary home station for more than ten 
hours: Provided that Senior Conductors and 
Conductors on the Perth-Kalgoorlie run may 
be rostered for the through trip in either 
direction, but shall be granted a rest period 
of not less than six and a half hours, with 
sleeping berth provided. The period of rest 
shall be regarded as travelling time and be 
paid for in accordance with the provisions of 
Clause 27.—Payment for Travelling Time 
subclause (6) of this Award. 

(ii) In the case of a Guard or Area Train 
Despatcher or a worker booked to assist the 
Guard or Area Train Despatcher on a train the 
employer shall arrange as far as practicable 
that shifts shall not exceed eight and one-half 
hours and except in cases of emergency when 
relief cannot be provided, a worker shall not 
be required to remain on duty at the worker's 
home or temporary home station for more 
than ten hours. 

(iii) Senior Passenger Assistants and Passenger 
Assistants or workers acting in the classifica- 
tions may be rostered for the through trip on 
the Perth—Kalgoorlie run in either direction. 
When working interstate services, passenger 
assistants or workers acting in the classifica- 
tions may be granted a minimum rest period 
of four hours, with sleeping berths provided. 
The period of rest shall be regarded as 
travelling time and be paid for in accordance 
with the provisions of Clause 27.—Payment 
for Travelling Time of this Award. 

(c) Except in the case of a Guard or Area Train 
Despatcher or a worker booked to assist the Guard 
or Area Train Despatcher on a train each day's 
work of eight hours shall be completed within ten 
hours from the starting time, provided that at 
country stations where the train arrangements 
render a ten hour spread impracticable, such 
spread may be extended to twelve hours, but if 
such spreads are exceeded all time in excess of the 
ten or twelve hour spread, as the case may be, shall 
be paid for at overtime rates. 

(d) (i) Except in cases of emergency or unless due 
to regular rotation of shifts, no worker 
employed in the shunting and despatch of 
trains or in signalling shall be called upon to 
work more than nine hours continuously or 
shall be called on duty until such worker has 
had at least twelve hours off. In this 
subclause the word "emergency" shall not 
be construed to cover a mere increase of 
traffic which could have been foreseen, and 
might reasonably have been provided for 
without encroaching on the twelve hour rule, 

(ii) In cases where workers employed in the 
shunting and despatch of trains or in sig- 
nalling are required to take up duty with less 
than the prescribed rest period they shall be 
allowed time equivalent to that by which the 
period of rest has been shortened. 

(e) (i) Except in cases of emergency, or unless in 
special cases by agreement between the 
union and the employer, the minimum time 
a ticket examiner on trains shall be off duty 
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at home station or temporary home station 
shall be twelve hours, and at foreign stations 
eight hours for the first time such worker is 
booked off after leaving the home station or 
temporary home station and ten hours for 
every subsequent time that such worker is 
booked off before returning to the home 
station or temporary home station. 

(ii) In cases where a ticket examiner is required 
to take up duty with less than the prescribed 
period of rest, such worker shall be allowed 
time equivalent to that by which the period 
of rest has been shortened. 

(f) Except in cases of emergency or unless in special 
cases by agreement between the union and the 
employer and subject to Clause 30.—Allowances 
and Arrangements for Area Train Despatchers, 
Guards and Motor Bus Drivers, other workers 
excepting Conductors under this section shall not 
be called on duty unless they have had at least 
eight hours off after the completion of a shift. In 
cases where such workers are required to take up 
duty with less than the prescribed period of rest 
they shall be allowed time equivalent to that by 
which the period of rest has been shortened. 

(g) (i) No worker under this section shall be 
rostered for less than four hours in any one 
day provided that for Guard (Suburban) no 
shift on the suburban rail passenger service 
will be less than five hours. 

(ii) Any worker brought on duty for the worker's 
normal roster shall receive four hours' pay or 
in the case of a Guard (Suburban) five hours' 
pay at the rate applicable to the day. 

(iii) Any worker rostered for duty and being 
informed that the worker is not required 
shall, unless the worker has been notified as 
provided in paragraph (k) of this clause, be 
paid two hours' pay at ordinary rates, but the 
worker may be called for further duty without 
any further period of rest 

(h) Except in cases of emergency, juniors shall not be 
employed (except when required to call other 
employees for duty) between the hours of 0000 
hours and 0600 hours but may be required, whilst 
not calling, to attend to telephone and to sweep, 
dust and clean. 

(i) A goods shed worker shall not be required to work 
for more than five consecutive hours without a 
meal. 

(j) In the case of Guard (suburban) where train 
services will not be delayed, an interval of not less 
than 15 minutes for crib after the completion of 
the third hour and before the expiration of the fifth 
hour on all shifts exceeding five hours shall be 
allowed without deduction of pay. 

(k) No worker rostered for duty shall be entitled to 
any pay or allowance when notice that the worker 
is not required has been left at the worker's place 
of residence at least two hours before the worker's 
rostered time. 

Other than Traffic 
(2) (a) With the exception of length runners, forty hours, 

exclusive of Saturday and Sunday time, shall 
constitute a week's work. 

(b) Forty hours, exclusive of Sunday time, shall 
constitute a week's work in respect to length 
runners provided that length runners shall be paid 
for Saturday work in accordance with clause 
40(l)(c)(ii).—Overtime, Saturday and Sunday 
Time 

(c) No day's work shall exceed eight hours without 
payment of overtime. 

(d) (i) The ordinary hours of work (other than for 
shift work) prescribed herein shall be worked 
continuously, except for meal breaks, be- 

tween 0600 hours and 1800 hours. Provided 
that: 
(aa) the actual ordinary hours of work shall 

be determined by agreement between 
the employer and the majority of em- 
ployees in the plant or work section or 
sections concerned; and 

(bb) where Clause 41.—Workers in Break- 
down Gangs and at Washaways has 
application. Those provisions shall 
apply. 

(ii) Provided further that work prior to the spread 
of hours fixed in accordance with this 
subclause for which overtime rates are 
payable shall be deemed for the purpose of 
this subclause to be part of the ordinary hours 
of work. 

(e) The ordinary hours of work prescribed herein shall 
not exceed ten on any day. Provided that: 

(i) In any arrangement of ordinary hours where 
the ordinary working hours are to exceed 
eight on any day, the arrangement of hours 
shall be subject to agreement between an 
employer and the majority of employees in 
the plant or work section or sections con- 
cerned; and 

(ii) by arrangement between an employer, the 
Union or Unions concerned and the majority 
of employees in the plant or work section or 
sections concerned, ordinary hours not ex- 
ceeding 12 on any day may be worked 
subject to: 
(aa) the employer and the employees con- 

cerned being guided by the occupational 
health and safety provisions of the 
ACTU Code of Conduct on 12 Hour 
Shifts; 

(bb) proper health monitoring procedures 
being introduced; 

(cc) suitable roster arrangements being 
made; and 

(dd) proper supervision being provided. 
(3) (a) An employee shall not be required to work for 

more than five hours without a break for a meal. 
Provided that: 

(i) In cases where canteen or other facilities are 
limited to the extent that meal breaks must 
be staggered and as a result it is not 
practicable for all employees to take a meal 
break within five hours an employee shall not 
be required to work more than six hours 
without a break for a meal; and 

(ii) By agreement between an employer and the 
majority of employees in the workplace 
concerned, an employee or employees may 
be required to work in excess of five hours 
but not more than six hours at ordinary rates 
of pay without a meal break. 

(b) The time of taking a scheduled meal break or rest 
break by one or more employees may be altered 
by an employer if it is necessary to do so in order 
to meet a requirement for continuity of operations. 

(c) An employer may stagger the time of taking a 
meal and rest break to meet operational require- 
ments. 

(d) Subject to the provisions of subclause (a) of this 
subclause, an employee employed as a regular 
maintenance person shall work during meal 
breaks at ordinary rates of pay whenever in- 
structed to do so for the purpose of making good 
breakdown of plant or upon routine maintenance 
of plant which can only be done while such plant 
is idle. 

(e) Except as provided in subclauses (a) and (d) of this 
subclause, and except where any alternative 
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arrangement is entered into, overtime rates shall 
be paid for all work done during meal hours and 
thereafter until a meal break is taken. 

Office Cleaners 
(4) The provisions of this clause shall not apply to office 

cleaners whose hours of duty and conditions shall remain as 
they are at present. 

40.—Overtime, Saturday and Sunday Time. 
Traffic Section 
(1) (a) Exclusive of Sunday time and that time paid for 

under Clause 37 subclause (2)(a) which shall not 
be taken into account for the purposes of this 
subclause, all time worked in excess of the hours 
fixed for a week's work shall be paid for at the rate 
of time and a half. 

Other Than Traffic 
(2) (a) (i) All time worked in excess of or outside of the 

usual working hours in any one day shall be 
paid at the rate of time and a half for the first 
two hours and thereafter double time: Pro- 
vided that double time shall be paid for 
overtime on all work other than work for any 
department of the State or Commonwealth. 

(ii) Extra rates shall be computed on the rate 
applicable to the day on which the time is 
worked: Provided that double time, i.e. twice 
the ordinary rate shall be the maximum. 

(b) Subject to subclause (a)(ii) hereof time worked on 
Sundays shall be paid for at the rate of double 
time. 

(c) Any worker brought on to work outside the 
worker's ordinary working hours shall, except 
when such work, exclusive of meal time, is 
continuous with the worker's ordinary shift, be 
paid a minimum of three hours at the rate 
applicable to the day: Provided that the worker 
shall not be obliged to work for three hours if the 
job for which the worker has been brought on has 
been completed in less time. 

(d) Junior workers and apprentices under the age of 
eighteen years shall not be required to work 
overtime without their consent. 

(e) Any worker brought on duty on a Saturday or 
Sunday shall be paid a minimum of four hours at 
the rate applicable to the day, and shall not be 
required to work for the four hours if the work for 
which the worker is brought on duty does not last 
that period: Provided further that if the worker is 
again called out for duty within the first period of 
four hours the worker shall not receive further 
payment until the expiration of the first four hours 
when payment shall be made at the appropriate 
rate for all time worked with a minimum of four 
hours. 

(f) When a worker is required to be on hold in 
readiness for a call to work after ordinary hours, 
the worker shall be paid at ordinary rates for the 
time the worker so holds in readiness. 

(g) (i) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so ar- 
ranged that workers have at least eight 
consecutive hours off duty between the finish 
on one day and time of commencement on 
the next day. 

(ii) A worker (other than a casual worker) who 
works so much overtime between the termi- 
nation of the worker's ordinary work on one 
day and the commencement of ordinary work 
on the next day that the worker has not at 
least eight consecutive hours off duty be- 
tween those times shall, subject to this 
subclause, be released after completion of 
such overtime until the worker has had eight 
consecutive hours off duty without loss of 

pay for ordinary working time occurring 
during such absence. 

(iii) Except as provided in paragraph (iv) hereof, 
if on the instructions of the employer, such 
worker resumes or continues to work without 
having had such eight consecutive hours off 
duty, the worker shall be paid at double rates 
until released from duty for such period, and 
shall then be entitled to be absent until such 
worker has had eight consecutive hours off 
duty without loss of pay for ordinary working 
time occurring during such absence. 

(iv) The provisions of paragraphs (ii) and (iii) 
hereof shall not apply to a worker in charge 
of other workers, or to a worker who works 
singly, when such workers arc required, 
because of the nature of their employment, 
to commence duty at their regular times of 
daily attendance without having had a rest 
period of eight consecutive hours between 
the termination of their ordinary work on one 
day and such regular time of commencement 
on the next day. Such workers shall be 
allowed payment at ordinary rates for time 
equivalent to the period by which the 
prescribed rest period has been shortened. 

(h) A worker working overtime shall be allowed a 
crib time of twenty minutes without loss of pay 
after each four hours of overtime if the worker 
continues work after such crib time: Provided that 
this shall not apply to time worked on a Saturday 
or Sunday up to eight hours where the normal 
week day starting, finishing and meal times are 
observed. 

(j) Travelling time shall not be construed time 
worked within the meaning of this clause. 

(k) The provisions of this clause shall not apply to 
office cleaners whose hours of duty and conditions 
shall remain as they are at present. 

(1) Notwithstanding anything hereinbefore con- 
tained— 

(i) Systematic overtime in the Railway Work- 
shops at Midland, shall not be worked, but in 
the case of emergency as hereinafter defined, 
overtime may be worked in such Workshops 
aforesaid subject to the following terms and 
conditions. The term "emergency" includes: 
(aa) A condition caused by a breakdown of 

machinery or plant, which, unless re- 
paired outside ordinary working hours, 
will hold up normal production, 

(bb) A condition due to a bottleneck in 
production. 

(cc) Work being required within a specific 
time which cannot be completed by 
employing extra workers or by working 
shifts. 

(ii) In the case of an extreme emergency where 
there is no time to notify the Shop Steward 
and to adopt the procedure hereinafter pre- 
scribed, the management shall have the right 
to work overtime subject to an appeal to the 
Board of Reference. If upon such appeal the 
Board of Reference considers the working of 
overtime in the circumstances of the particu- 
lar case was unjustified or contrary to spirit 
and intention of the provisions hereof, double 
time shall be awarded and payable for the 
overtime actually worked. 

(iii) When the employer intends to work overtime 
on a minor job, i.e. a job which does not 
involve more than nine hours' overtime per 
worker per week, the employer shall notify 
the appropriate shop steward of that portion 
of the establishment in which it is proposed 
to work overtime. The shop steward shall be 
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advised of the nature of the emergency, the 
day or days upon which overtime is to be 
worked, the names of the workers required to 
work and the number of hours which will be 
involved. 

(iv) The shop steward may consult with the 
management if further information is re- 
quired and after advising the shop stewards' 
convenor or senior shop steward as the case 
may be, decide whether or not in the shop 
steward's opinion the proposed overtime is 
warranted. 

If the shop steward agrees with the 
employer's proposal, or any variation 
thereof, which the employer is prepared to 
accept, overtime shall be worked accord- 
ingly. If the shop steward considers that the 
proposed overtime is not warranted the shop 
steward shall forthwith advise the employer 
who may refer the matter to the union 
secretary or secretaries for review, which the 
secretary or secretaries shall deal with forth- 
with, and, if the secretary or secretaries 
confirm the shop steward's decision, to the 
Board of Reference. If the secretary or 
secretaries support the employer, or the 
Board of Reference so decides, overtime 
shall be worked accordingly. 

(v) Where the employer intends to work over- 
time on a major job the employer shall notify 
the secretary or secretaries of the unions 
concerned, supplying all relevant particulars. 

The employer shall be advised of the 
decision of the secretary or secretaries con- 
cerned within 24 hours of such notification 
and, if consent to the proposed overtime is 
refused, the employer may refer the matter to 
the Board of Reference. If the decision of the 
secretary or secretaries in the first instance, 
or the Board of Reference, on appeal, is in 
favour of the employer's proposal overtime 
shall be worked accordingly. 

(vi) Notwithstanding anything hereinbefore con- 
tained all overtime worked shall be rostered 
amongst available workers who are compe- 
tent and experienced in the work to be 
performed, and no worker shall be required 
to work more than nine hours' overtime in 
any one week on a minor job or the maximum 
number of hours agreed to by the secretary 
or secretaries concerned or decided upon by 
the Board of Reference on a major job. 

(3) The provisions of subclauses (1) and (2) hereof shall 
not apply to watchpersons or waiting room attendants who 
shall be paid at the rate of time and a quarter for all time 
worked in excess of ten hours in any one shift. Where more 
than forty hours, exclusive of Sunday time, are worked in 
any one week, time and a quarter shall be paid for excess 
over forty hours except where daily overtime provisions 
apply: Provided that such workers shall be paid for Saturday 
and Sunday work in accordance with clause 40(l)(c)(i) and 
(ii) hereof. 

(4) (a) Subject to subclause (2)(1) the employer may 
require any worker to work reasonable overtime 
at the overtime rates and such worker shall work 
overtime in accordance with such requirement, 

(b) No organisation party to this award or worker or 
workers covered by this award shall in any way 
whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements set out in (a) hereof. 

41.—Workers in Breakdown Gangs and At Washaways 
Workers in breakdown gangs and at washaways in lieu 

of conditions elsewhere prescribed in this award, shall be 
provided with board and sleeping accommodation, and shall 

be paid from the time they leave until they return to their 
home station, except during such period as they shall be 
booked off duty if such period shall exceed ten consecutive 
hours. Time occupied in travelling shall be at bare rates. 
Actual working time shall be paid at overtime rates after 
eight hours' work per day. 

42.—Interpretations. 
(1) "Traffic Section" includes Motive Power and Road 

Services Sections (other than tradesmen and their assis- 
tants), Secretary's Branch, Corporate Services Directorate 
and Finance Accounting and Supply Directorate. 

(2) "Lifter" is a worker employed in lifting rolling stock, 
and, in the case of all vehicles other than locomotives, in 
changing wheels and axle boxes, changing springs and 
spring gear, including buffers, changing worn parts of 
vacuum and other brake gear, and attending to bolts and nuts 
generally as required. "Locomotives" for the purpose of 
this definition do not include diesel rail cars: Provided, 
however, that in the case of these cars the lifter's work shall 
not extend to the mechanism necessary to transmit the power 
to the wheels. 

(3) "Line and Signal Maintainer" is a worker engaged 
on line and signal work on a section separately or in 
conjunction. 

(4) "Assistant Line and Signal Maintainer" is a worker 
engaged on line and signal work on a section which is 
controlled by a safeworking technician, line and signal 
ganger or a line and signal maintainer. 

(5) "Attended Barracks" means any building attended to 
by a full-time or part-time caretaker appointed for that 
purpose, which is provided with bed, clean bedding, cooking 
utensils, and light and lighting facilities, water and fuel. This 
shall include a van used to supplement the building 
accommodation when such is not sufficient to accommodate 
the workers. 

(6) "Unattended Barracks" means any van used as a 
barracks provided with the accommodation mentioned in the 
previous definition and any building which, whilst provided 
with the accommodation mentioned therein is wholly 
unattended. 

(7) "Dependant" in relation to a worker means— 
(i) Spouse; 

(ii) Child/children; 
who reside with the worker and who with the exception of 
the spouse relies on the worker for support 

(8) "Spouse" means husband or wife and includes a 
person of the opposite sex to the worker who lives with the 
worker as the husband or wife of the worker on a bona fide 
domestic basis, although not legally married to the person. 

(9) "Suburban Area" means Kwinana to Midland via 
Fremantle or via Kewdale and Claisebrook to Armadale. 

(10) "Year of Service" means service of a worker in the 
grade in which the worker is employed provided that acting 
work in the grade for periods of less than one week shall not 
count in the aggregate towards each year of service. 

(11) "Toolmaker" means a tradesperson making and/or 
repairing any precision tool, gauge, die or mould to be 
affixed to any machine who designs or lays out work and 
is responsible for its proper completion and includes any 
tradesperson engaged in or in connection with the making 
of any tool, gauge, die or mould as aforesaid who by 
agreement with the employer is classified as a t oolmaker: 
Provided that tradespersons, turners and machinists em- 
ployed in the toolroom engaged mainly or for the most part 
of their time in the manufacture or repair of precision tools, 
gauges, dies or moulds for die casting, and who in doing so 
work to the same degree of accuracy and obtain their 
measurements in the same way as toolmakers, shall, after 
six months on such work be classified and paid as 
toolmakers. 

(12) "Patternmakers" means a tradesperson who makes 
patterns and appurtenances thereto of any materials used in 
the production of castings. 
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(13) "Heat Treater" means a tradesperson who is 
required to apply general trade experience as a heat treater 
and who carries out the operation of heat treatment to 
produce in the materials treated such requirements as 
hardness, toughness, ductility, resistance to abrasion, elas- 
ticity, tensile strength, machineability and resistance to 
creep and who works to limits in size, shape and straightness 
in tool work. 

(14) Welding: 
(a) "Welder—Special Class" means a tradesperson 

using electric arc or oxy-acetylene equipment and 
who is required to and is competent to apply 
general trade experience in welding all the 
following classes of metals- 

Mild steel, stainless steel, cast iron, alumin- 
ium, copper, brass, diecast metal and magne- 
sium. 

(b) "Welder—First Class" means a worker using 
electric arc or oxy-acetylene or petrol or coal gas 
blowpipe on any work other than that of a Second, 
Third or Fourth Class Welder as defined. 

(c) "Welder—Second Class" means a worker who— 
(i) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(ii) welds with the aid of jigs; or 

(iii) operates automatic welding machines for 
setting up of which the worker is not 
responsible; or 

(iv) operates a profile cutting or straight line 
cutting machine. 

(d) "Welder—-Third Class" means a worker who 
uses any of the foregoing types of welding 
apparatus in tacking preparatory to the completion 
of work by any other worker. 

(e) "Welder—Fourth Class" means a worker using 
an electric spot or butt welding machine, or 
cutting scrap with oxy-acetylene blow pipe, petrol 
or coal gas bow pipe. 

(15) Signal and Instrument Technician and Electrical 
Technician means, subject to paragraph (c) hereunder, an 
Electrical Fitter, Electrical Installer or electrical tradesper- 
son who— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; or 

(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connection with 
complicated or intricate circuitry, which 
work requires for its performance the stan- 
dard of knowledge referred to in paragraph 
(a) hereof; and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits, 

but does not include such a worker unless the work on which 
such worker is engaged requires for its performance 
knowledge in excess of that gained by the satisfactory 
completion of the appropriate Technical College trade 
course. 

(c) For the purpose of this award a worker shall be 
deemed to be a signal and instrument technician 
or electrical technician only for the time during 
which such worker meets the foregoing conditions 
unless— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of the employer or, in the event 

of disagreement, in the opinion of the Board 

of Reference that time is likely during the 
course of such worker's employment to 
exceed two days per week on average, 

in which case the worker shall be classified as a 
signal and instrument technician or electrical 
technician for as long as such worker's employ- 
ment continues on either of those bases. 

(d) In the event of disagreement about the implemen- 
tation of this provision, a Board of Reference shall 
determine the matter. 

(e) For the purpose of this definition the following 
courses arc deemed to be prescribed post trade 
courses in industrial electronics— 

(i) Post Trade Industrial Electronics Course of 
the N.S.W. Department of Technical Educa- 
tion. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) a approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tech- 
nology. 

(iv) Industrial Electronics (Course "C") of the 
Department of Education, Queensland. 

(v) The Industrial Electronics Course of the 
Technical Education Department of Tasma- 
nia. 

(vi) The Certificate in Industrial Electronics or 
equivalent of the Technical Education Divi- 
sion, Education Department of Western 
Australia. 

(16) Electronics Tradesperson means a Signal and 
Instrument Technician, Electrical Technician or an electrical 
tradesperson working at a level beyond that of Signal and 
Instrument Technician, Electrical Technician or electrical 
tradesperson and who is mainly engaged in applying their 
knowledge and skiUs to the tasks of installing, repairing, 
maintaining, servicing, modifying, commissioning, testing, 
fault finding and diagnosing of various forms of machinery 
and equipment which are electronically controlled by 
complex digital and/or analogue control systems utilising 
integrated circuitry. The application of this skill and 
knowledge would require an overall understanding of the 
operating principles of the systems and equipment on which 
the tradesperson is required to carry out their tasks. 

To be classified as an electronics tradesperson, a 
tradesperson must have at least three years on the job 
experience as a Signal and Instrument Technician, Electrical 
Technician or electrical tradesperson in electronics systems 
utilising integrated circuits and in addition must have 
satisfactorily completed a post trades course in electronics 
equivalent to at least two years part time study. 

In addition, to be classified as an electronics tradesperson, 
a tradesperson must be capable of: 

(a) Maintaining and repairing multi-function printed 
circuitry using circuit diagrams and test equip- 
ment. 

(b) Working under minimum supervision and techni- 
cal guidance. 

(c) Providing technical guidance within the scope of 
the work described in this definition. 

(d) Preparing reports of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(17) Classification of Mechanical Plant: 
(a) The classification of tractors and loaders are based 

on the Australian Standard for Metric Tractor 
Classification AS 1451. 

(b) Wheeled tractors are classified according to a 
power value measured in kilowatts. 



(c) Crawler tractors are classified by mass as follows: 
Shipping mass (kg) 

Class Over Up to and including 
M2 — 2000 
M3 2000 3000 
M4 3000 4000 
M5 4000 5000 
M7 5000 7000 
M10 7000 10000 
M15 10000 15000 
M20 15000 20000 
M25 20000 25000 
M30 25000 30000 

(d) Crawler tractor front-end loaders shall be classi- 
fied by using the mass of the tractor including the 
loader attachment in lieu of the bare shipping 
mass. 

(e) Tractors without power operated attachments 
include tractors— 

(i) with power attachment capacity not in use or 
with power attachments not in use, and 

(ii) with items which, although they have a 
power unit of their own, are not controlled by 
the operator of the tractor except for starting 
and stopping. 

(f) Back hoe when attached to a tractor shall be 
considered as a power operated attachment to the 
tractor. 

(g) Mobile Cranes and Forklifts constructed as an 
attachment to or modification of a tractor shaE be 
classified in the appropriate group for a tractor 
with power operated attachments. 

(h) Tractors fitted with a front mounted bucket and 
operating as a loader shall be classified as an end 
loader. 

(i) Mechanical Plant: 
Group 1 

Operator pneumatic tyred tractor without power 
operated attachments up to and including 15 kw 
net power output. 
Group 2 

(i) Operator crawler tractor without power oper- 
ated attachments up to and including class 
M4. 

(ii) Operator crawler tractor with power operated 
attachments up to and including class M2. 

(iii) Operator pneumatic tyred tractor without 
power operated attachments above 15 kw up 
to and including 60 kw net power output (this 
includes tractor tilting or one man hitch 
trailer). 

(iv) Operator pneumatic tyred tractor with power 
operated attachments, up to and including 15 
kw net power output. 

Group 3 
(i) Operator crawler tractor without power oper- 

ated attachments class M5 up to and includ- 
ing class M10. 

(ii) Operator crawler tractor with power operated 
attachments class M3 up to and including 
class M5. 

(iii) Operator pneumatic tyred tractor with power 
operated attachments above 15 kw up to and 
including 60 kw net power output (not 
including tilting or one man hitch traUer. 

(iv) Operator crawler loader up to and including 
5000 kg mass (see note 4). 

(v) Operator pneumatic tyred loader up to and 
including 30 kw net power output. 

Group 4 
(i) Operator crawler tractor without power oper- 

ated attachments above class M10 up to and 
including class M30. 

(ii) Operator crawler tractor with power operated 
attachments class M5 up to and including 
class Ml5. 

(iii) Operator grader power operated, below 35 
kw net power output. 

(iv) Operator pneumatic tyred tractor with power 
operated attachments above 60 kw up to and 
including 150 kw net power output 

(v) Operator crawler loader above 50OO kg mass 
up to and including 15000 kg mass (see note 
4). 

(vi) Operator pneumatic tyred loader above 30 
kw and including 105 kw net power output. 

Group 5 
(i) Operator crawler tractor with power operated 

attachments above class M15 up to and 
including class M30. 

(ii) Operator grader power operated 35 kw up to 
and including 70 kw net power output. 

(iii) Operator pneumatic tyred tractor with power 
operated attachments above 150 kw up to and 
including 500 kw net power output 

(iv) Operator crawler loader above 15000 kg 
mass up to and including 30000 kg mass (see 
note 4). 

(v) Operator pneumatic powered loader over 105 
kw up to and including 200 kw net power 
output. 

Group 6 
Operator grader power operated above 75 kw up 

to and including 190 kw net power output. 
(18)"Mechanical Tradesperson—Special Class" means, 

subject to paragraph (c) of this subclause, a mechanical 
tradesperson who— 

(a) (i) is engaged in work on, or in connection with, 
fluid power circuitry, which work requires 
for its performance the standard of knowl- 
edge and skills referred to in sub-paragraphs 
(iii) and (iv) of this paragraph and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising interconnected fluid power cir- 
cuits; and 

(iii) has satisfactorily completed the following 
TAFE units— 

Course Syllabus 
No. 

Industrial Hydraulics 1 85007 
and 

Industrial Pneumatics 1 85009 
and either— 

Industrial Hydraulics 2 85008 
and 

Hydraulic Component Repair 85012 
or 

Pneumatic System Mainte- 85010 
nance 
(Industrial) 

and 
Pneumatic System Control 85014; 
(Industrial) 

or 
(iv) has, whether through practical experience or 

otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under sub-paragraph (iii) of this paragraph or, 
in the case of a dispute, has been satisfacto- 
rily assessed and/or examined pursuant to the 
Fluid Power exemptions Course detailed in 
paragraph (d) of this subclause; 

but does not include such an employee unless the 
work on which the employee is engaged requires 
for its performance knowledge in excess of that 



gained by the satisfactory completion of the appropriate 
Technical College Trade Course. 

(b) Notwithstanding Clause 16.—Workers Perform- 
ing Higher Duties of this award, for the purpose 
of this award an employee shall be deemed to be 
a Mechanical Tradesperson—Special Class only 
for the time during which the employee meets the 
foregoing conditions, unless— 

(i) that time exceeds 16 hours per week; or 

(ii) in the opinion of his/her employer, or in the 
event of disagreement in the opinion of the 
Board of Reference, that time is likely, 
during the course of employment, to exceed 
16 hours per week on average, 

in which case the employee shall be classified as 
Mechanical Tradesperson—Special Class for as 
long as the employment continues on either of 
those bases. 

(c) For the purpose of this definition, employees who 
have completed courses in any other state shall, 
in the event of a dispute, submit their credentials 
for assessment by TAFE or be assessed in 
accordance with subparagraph (iv) of paragraph 
(a) of this subclause. 

(d) Fluid Power Exemptions Course: 
Course exemptions for Fluid Power Certificate 

Units can only be granted on completion of the 
TAFE divisional exam. However, class atten- 
dance exemptions may be granted for the follow- 
ing reasons— 

(i) Attending Short Vocational course (30 
hours). This will exempt the student from the 
practical component of the course. However, 
the theory component can be completed by 
a 24-hour correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from the practi- 
cal course requirements, due to their indus- 
trial skiEs, could obtain an exemption 
through a documented case presented by 
their employer. Full course accreditation can 
then be obtained by completing the 24-hour 
correspondence course with TAFE External 
Studies. 

(iii) Students without documented evidence may 
obtain a practical exemption through five 
hours of skill testing. These students, if 
successful, may then enter the correspon- 
dence mode to obtain fuE unit accreditation. 

(iv) Students who have claimed subject exemp- 
tions in the certificate of workshop technol- 
ogy can only gain an automatic exemption 
from the introductory units on full comple- 
tion of the certificate. 

(e) For the purposes of this definition, 'fluid power 
circuitry' involves Industrial Hydraulics and/or 
Industrial Pneumatics. 

43.—Application of Award to Other Acts. 
This award shall be regarded as a separate award in 

respect of each of the applicant unions and shall be so 
limited to the various classifications set out in the awards 
and/or industrial agreements operating prior to the issue of 
the Award No. 34 of 1955, provided that in respect of the 
Electrical Trades Union of Workers (Western Australian 
Branch) which had no award or industrial agreement with 
the respondent prior to this award it shall be limited in 
accordance with the constitution of the said union as 
amended on 4th June, 1957. 

44—Wages. 

(1) Traffic Section -Covers workers (other than tradesmen 
and their assistants) in the Traffic, Accounts and Secretary's 
Branches: 

RATE PER WEEK 
FROM 20/05190 

PART A—OPERATIONS 
ITEM DESIGNATION 'A' 'B' 'C 
No. FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
s s $ 1. Operations Attendant 358.10 363.00 368.40 

2. Operations Assistant Class 2 368.40 373.00 378.ft) 
3. Operations Assistant Class 1 383.70 388.20 393.60 
4. Senior Operations Assistant 402.00 406.60 412.20 
5. Area Train Despatcher 437.00 442.70 448.80 
6. Senior Train Despatcher 448.30 454.20 460.40 
7. Guard Suburban: 

(a) Full Safeworking Qualifica- 
tions 423.30 429.10 435.20 

(b) Abridged Safeworking Quali- 
fications 

388.90 393.70 399.30 
8. Ticket Collector: 

(a) Midland Terminal 365.80 370.50 375.80 
(b) Other 358.10 363.00 368.40 

9. Ticket Examiner (suburban) 
(a) Class 2 369.90 374.50 380.10 
(b) Class 1 378.20 382.90 388.40 

10. Ticket Issuer on trains 367.00 371.70 377.10 
11. (a) Trainee Suburban Rail At- 

tendant 
358.10 363.00 368.40 

(b) Suburban Rail Attendant 
Class 2 368.40 373.00 378.60 

(c) Suburban Rail Attendant 383.70 388.20 393.60 Class 1 
(d) Chief Suburban Rail Atten- 

dant 437.00 442.70 448.80 
12. (a) Passenger Service Assistant 437.00 442.70 448.80 

(b) Senior Passenger Service As- 448.30 454.20 460.40 
sistant 

PART B—ON TRAIN 
13. Conductor: 

(a) Senior 
(b) Others 
(c) Senior (in-charge standard 

gauge) 
14. Stewardess 
15. Trainee Passenger Assistant 
16. Passenger Assistant Level 2 
17. Passenger Assistant Level 1 
18. Senior Passenger Assistant 

PART C—CATERING 
19. Bar Attendant 
20. (a) Chef Fonrestfield & Westrail 

Centre 
(b) Cook 
(i) 1st Year 
(ii) Thereafter 

21. Storeperson 
22. Storeperson's Assistant 
23. Handyperson First Year 

Thereafter 
24. (a) Head Attendant 

(b) Attendant 
25. Junior Attendants—Percentage of 

rate prescribed for Column C for Item 
24(b) 
15 years of age 62 Vz 
16 years of age 721/2 
17 years of age 82,/2 
18 years of age 92I/2 
19 years of age 
20 years of age 
Thereafter full adult rate of classifica- 
tion working in 

26. Casuals 
(a) Stewardess 
(b) Attendant 
(c) Bar Attendant 
(d) Cook 
(e) Junior Attendant 

15 years of age 
16 years of age 
17 years of age 
18 years of age 
thereafter full adult rate 

27. Casual workers detailed in Item 26 
shall be paid on a hourly basis in 
accordance with subclause (2) of 
Clause 13. 

28. Notwithstanding the rates provided in 
Item 16 a worker who has had less 
then two weeks separate as a barman 
or barmaid shall not be paid more 
than the rate in Item 24(b). 

(2) Motive Power Section—Covers workers (other than 
tradesmen and their assistants) in the Motive Power Section: 

30. Car and Wagon Examiner: 
(a) Class 2 

(i) First Year 389.70 394.40 399.80 
(ii) Thereafter 399.60 405.20 

(b) Class 1 
Progression from Class 2 to 
Class 1 shall be subject to 
three years satisfactory serv- 
ice on the maximum rate of 
wage for Class 2 410.80 

31. Car and Wagon Oiler 361.10 365.90 371.30 

369.90 374.50 380.10 
365.00 369.60 375.10 
378.20 382.90 388.40 
340.30 344.90 350.60 

383.70 388.20 393.60 
424.50 429.10 434.50 

398.30 402.80 408.30 
405.30 410.70 

363.60 368.40 374.00 
361.10 365.90 371.30 
354.70 359.60 365.00 

363.00 368.40 
334.00 338.70 344.20 
332.10 336.60 342.00 

205.30 
234.30 
263.30 
297.00 
322.40 

Per Hour 
7.84737 
7.63158 
8.98947 
9.37368 
4.77105 
5.53421 
6.29737 
7.06053 
7.63158 
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RATE PER WEEK 
FROM 20/05/90 ITEM DESIGNATION 'A' 'B' •c No. FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ S 32. Car electric light examiner: 

(a) Class 1 372.90 377.80 383.20 (b) Class 2 
(i) First year 361.10 365.90 371.30 
(ii) Thereafter 369.60 375.10 33. Electric battery hand 363.60 368.40 374.00 34. Filter cleaning plant operator 361.10 365.90 371.30 35. Deleted 

36. Kleenheat Gas attendant 361.10 365.90 371.30 37. Labourer in running sheds 354.70 359.60 365.00 38. Battery Room Attendant 387.90 392.70 398.10 39. Lifter: 
(a) (i) First year 373.30 378.10 383.70 

(ii) Thereafter 385.00 390.50 (b) In outside depots 
(repair work) 
(i) First year 377.00 381.60 387.20 
(ii) Thereafter 388.60 394.00 

(c) Wagon Depot, Forrestfield 
(i) First year 380.70 385.20 390.60 
(ii) Thereafter 392.40 397.90 

40. Plant Attendant, Flocculation 
Plant: 359.60 364.20 369.60 

(3) Civil Engineering—Covers workers (other than 
tradespersons and their assistants) in the Civil Engineering 
Branch and the Signal and Communications Branch: 

45. Assistant to Ultrasonic flaw 
detector operator 365.00 369.60 375.10 

46. Chainperson 361.10 365.90 371.30 
47. Flash butt rail welding plant: 

(a) Crane attendant 359.00 363.60 369.30 
(b) Crane driver, electric 369.40 374.10 379.40 
(c) Rail grinder 358.10 363.00 368.40 
(d) Welding machine operator 388.90 394.60 400.90 
(e) Welding machine operator's 

assistant 362.50 367.20 372.60 48. Trackmaster: 
(a) Construction * 412.70 418.50 424.60 
(b) Platelaying * 412.70 418.50 424.60 
(c) Repairing * 

(i) Trainee Trackmaster 390,20 394.90 400.50 
(ii) Trackmaster Level 1 405.10 410.80 417.20 
(iii) Trackmaster Level 2 424.70 430.50 436.90 
(iv) Trackmaster Level 3 441.60 447.30 453.40 
(v) Trackmaster Level 4 456.20 461.90 468.20 

49. Gardening Gang: 
(a) Head Gardener 394.90 399JO 405.10 
(b) Gardener 

(i) First year 359.70 364.30 369.80 
(ii) Thereafter 365.90 371.30 

50. Road Approaches, Platforms etc: 
(a) Ganger 391.90 396.50 402.00 
(b) Leading Hand 368.40 373.00 378.60 
(c) Labourer 354.70 359.60 365.00 

51. Inspector's Clerk: 
(a) Class 1 

(i) First year 369.90 374.50 380.10 
(ii) Thereafter 380.40 385.80 

(b) Class 2 369.90 374.50 380.10 
* Includes S5 Disability Allowance (not included fen: indexation). 
5 la. Supervisor's Office Assistant 

*(a) Grade 2 380.40 
*(b) Grade 1 392.40 

52. Labourer 354.70 
53. Length Runner 402.00 
54. Operator: 

(a) Spray train (Weedex) 369.50 
(b) Weed spraying (not Weedex) 368.90 

55. Permanent Way "on track" 
machine operator: 

(a) Grade 1 395.00 
(b) Grade 2 406.40 
(c) Grade 3 428.20 

provided that on Grade 2 or 3 
machines $1.16 per day extra 
shall be paid to the operator in 
overall control of the machine 
is operating or travelling on 
track. 
PROVIDED FURTHER that 
an additional allowance of 
$2.00 per day shall be paid to 
operators required to carry 
out and who actually carry 
out full safe working duties 
on any such day. 

56. Rail lubricator maintainer 370.90 
57. Thermit welder: 

(a) Thermit Welder 420.00 
(b) Assistant to 362.50 

Trackman: 
*(a) First six months 
®(b) Thereafter 
*(c) Leading 
*(d) Platelayer 
*(e) Platelayer (leading) 

provided that a trackman em- 
ployed laying more than two 
abutting rails or rails in con- 
nection with a set of points 
shall be paid plate- layers 
rates. 

4 Includes $5 Disability Allowance (not included for indexation). 

RATE PER WEEK FROM 20/05/90 
ITEM DESIGNATION 
No. 

59. Roller driver 
60. Signal and Communications 

*(a) Line and signal or 
cable ganger 
(i) 433.30 439.10 445.20 
(ii) 427.60 433.50 439.70 
(iii) 417.70 423.50 429.60 

*(b) Line and Signal or Cable 
Assistant 
(i) First six months 364.70 369.30 374.80 
(ii) Next six month 367.20 371.90 377.30 
(iii) Thereafter 374.60 380.10 

*(c) Leading line ami signal 
or cable assistant 377.40 382.10 387.70 

(d) Deleted 
*(e) Line and signal or cable 

maintainer 391.80 396.50 401.80 
*(f) Assistant line and Signal 

or cable maintainer 379.40 384.O0 389.50 
61. Tentmaker 366.90 371.50 377.00 
62. Track recording car: 

(a) Operator 427.00 432.80 439.00 
(b) Driver—provided full 

safeworking qualification 
held 
(i) Fourth class first 

two years service 
as driver 386.80 391.50 396.80 

(ii) Third class, over two 
years and up to four 

years service as driver — — 402.60 
(iii) Second class, over four 

years and up to six years 
service as driver — — 409.50 

(iv) First class, over six years 
service as driver — — 435.20 

(4) Workshops and Stores—Covers workers in Mechani- 
cal and Supply Branches (other than Motive Power Section) 
and tradesmen and assistants in all branches: 

* Includes $5 Disability Allowance (not included for indexation). 
PART A—TRADES PERSONS 

70. Apprentices trades supervisor 
71. Blacksmith: 

(a) Blacksmith 
(b) Operating oa oil furnace 
(c) Heat Treater 
(d) In charge erf electric heat treat 

furnace 
(e) Blacksmith engaged on ex- 

plosive hardening a site al- 
lowance of $1.50 per day 
shall be paid to all workers 
taking part in the explosive 
hardening on site 

72. Boilermaker: 
(a) Boilermaker (covers all work 

in Boilermaking trade except 
where otherwise specified) 

(b) Boilermaker (Programmer 
Operator) profile cutting ma- 
chine 

(c) Boilermaker in Charge of 
Marking Off Table 

(e) Boilermaker in running 
shed— 
(i) first year 
(ii) thereafter 

73. Bricklayer 
74. Bodybuilder 
75. Car and wagon builder: 

(a) Car and wagon builder (in- 
cluding vans) 

(b) In charge of marking off table 
76. Carpenter: 

(a) Carpenter 
(b) In charge of district headquar- 

ters (CE Branch) plus pay- 
ment of an allowance for 
responsibility and supervision 
of $29.20 per week 

(c) In charge of other sections or 
depots (CE Branch) paid 
$1.90 p.w. above appropriate 
leading hand rate. 

77. Coach trimmer: 
(a) Coach trimmer 
(b) Marking off 

78. Coppersmith 
79. Diesel Maintainer: 

(a) First year 
(b) Thereafter 

80. Electrical installer (with "B" li- 
cence) 

81. Electronics Tradesperson 
(a) Level 1 First year 
(b) Level 2 Second year 
(c) Level 3 Third year 

82. Electroplater 
83. Electrical Technician 
84. Fitters: Mechanical 

(a) Fitter 
(b) In diesel injection 

room after 12 months 
service 

(c) Marking off—car shop 

364.70 
370.00 
389.20 
373.20 
380.30 

369.30 
374.60 
393.90 
377.90 
385.10 

374.80 
380.10 
39950 
383.50 
390.40 

'A' 'B' 'C 
FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ 

374.40 379.(X) 384.50 



RATE PER WEEK 
FROM 20/05/90 

I DESIGNATION 'A' 'B' 'C 
FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ (d) In ninning shed or traio 

electric light section 
(i) First year 
(ii) Thereafter 

(e) Diesel Locomotive 
(i) First year erf" service 
(ii) Thereafter, within the 

following range accord- 
ing to quaiifications and 
service. 

Fitters: Electrical 
(a) Fitter 
(b) Armature Winder 
(c) Automotive Electrical 

Fitter & Refrigeration 
Fitter 

(d) In running shed or train elec- 
tric light section 
(i) First year 
(ii) Thereafter 

(e) Diesel Locomotive 
(i) First Year 
(ii) Thereafter, within the 

following range accord- 
ing to qualifications and 
service. 

Fitter-ln-Charge: 
(a) Marking off table 

(i) Assistant to 
(b) Machinery blocks 

—Midland 
(c) Machinery—flashbutt 

welding depot 
(d) Power house—Midland 
(e) Test room 

Forgeperson 
Inspector: 

(a) Tool room electrical and die- 
sel shop 

(b) Repair work 
(c) Other 

(i) Metal 
(ii) Wood 

Instrument maker and/or repairer 
Interlocking fitter: 

(a) First year 
(b) Thereafter 

Loco technician—running sheds 
(Mechanical or Electrical) 
Machinist: First class 
Mechanical Tradesperson 
—Special Gass 
Motor Mechanic 
Moulder: 

(a) Moulder and/or coremaker 
(b) Steel smelter 

Painter and/or signwriter awl/or paint 
mixer 
Panel beater 
Patternmaker 
Plumber: 
provided a plumber holding a regis- 
tration in accordance with the Metro- 
S)litan Water Supply Sewerage and 

rainage Act, except where em- 
ployed for the major portion of any 
week in or about a permanent mainte- 
nance depot, shall be paid an allow- 
ance of $15.30 per week. 
Radio technician: 

(a) Class 2 
(i) First year 
(ii) Thereafter 

(b) Class 1 
(i) First year 
(ii) Thereafter within the 

following range as 
agreed between the par- 
ties or in the event of 
disagreement as deter- 
mined by the employer. 

Safeworking technician: 
(a) Class 1 

(i) First year 
(ii) Thereafter 

(b) Class 2 
(i) First year 
(ii) Thereafter 

(c) Other 

MECHANICAL 
TRADES STREAM 

101. Scale adjuster: 
(a) Scale adjuster 
(b) Senior 102. Saw Doctor 

103. Sheetmetal worker 
104. Signal and Instrument 

Technician 
105. Train technician: 

(a) First year 
(b) Thereafter 

REPLACES 
AWARD 

ITEM No. 

RATE PER WEEK 
FROM 20/05/90 

'A' 'B' 'C 
FIRST 12 AFTER 12 AFTER 24 
MONTHS MONTHS MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 

MECHANICAL 
TRADES STREAM 

IQ6 Communications techni- 
cian: 

(a) Gass 2 
(i) First year 
(ii) Thereafter 

(b) Class 1 
(i) First year 
(ii) Thereafter 

within the 
following 
range as 
agreed be- 
tween the 
parties or in 
the event of 
disagree- 
ment, as de- 
termined by 
the em- 
ployer. 

107. Toolmaker 
108. Valve setter in charge of 

weighbridge 
109. Watch and clock repairer 
110. Welder: 

(a) Special class 
(b) First class 

111. Wood machinist. First 
class 

112A. Tradesperson Level One 
CIO 
Fitter Mechanical 
Machinist 1st Gass 
Motor Mechanic 
Scale Adjuster 
Watch and Clock 
Repairer 

113 A. Tradesperson Level Two 
C9 
Fitter in Diesel Inject!cm 
Room After 12 Months 
Interlocking Fitter 
1st Year 
Fitter Mech—Marking 
Off—Car Shop 
Fitter Mech—Running 
Shed 1st Year 
Thereafter 
Fitter Mech—Diesel 
Locomotive 1st Year 
Thereafter 

Fitter In Charge M.O. 
Table Assistant To 
Scale Adjuster Senior 

1I4A. Tradesperson Level 
Three C8 
Fitter In Charge Machin- 
ery Blocks 
Fitter In Charge Machin- 
ery Flashbutt 
Toolmaker 
Instrument Maker 
Diesel Maintainer 
1st Year 
Fitter In Charge 
Test Room 
Fitter In Charge 
Power House 
Valve Setter In Charge 
Weighbridge 
Fitter In Charge Marking 
Off Table 

FABRICATION 
TRADES STREAM 

115A Tradesperson Level Four 
Loco Technician— 
Running Sheds 
Inspector Other Metal 
Inspector Tod Room/ 
Diesel Shop 
Mechanical Trades- 
person Special 
Gass 

I12B. Tradesperson Level One 
CIO 
Boilermaker 
Blacksmith 
Bodybuilder 
Electroplater 
Moulder 
Panel Beater 
Sheetmetal Worker 
Welder 1st Gass 
Coppersmith 
Blacksmith Operating 
Oil Furnace 

RATE PER WEEK 
FROM 20/05/% 

REPLACES 'A' 'B' 'C 
AWARD FIRST 12 AFTER 12 AFTER 24 

ITEM No. MONTHS MONTHS MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ 

420.00 425.60 432.00 
420.00 425.60 432.00 
420.00 425.60 432.00 
420.00 425.60 432.00 
421.80 427.70 433.90 

423.40 429.10 
434.00 

424.40 430.20 
424.40 430.20 

435.90 
424.40 430.20 

86(aXi) 424.40 430.20 436.60 
i01(b) 428.20 434.00 440.10 

86(b) 430.10 436.00 442.20 
86(c) 430.10 436.00 442.20 

107 434.80 440.80 447.00 
89 434.80 440.80 447.00 
79(a) 434.90 440.90 447.10 
(b) 445.40 451.50 
86(e) 435.20 441.30 447.50 
86(d) 437.90 443.70 450.00 
108 437.90 443.70 450.00 

86(a) 437.90 443.70 450.00 

REPLACES •A' 'B' •c 
AWARD FIRST 12 AFTER 12 AFTER 24 

ITEM No. MONTHS MONTHS MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ 

91 444.00 449.80 456.00 
88(c)(i) 445.50 451.30 457.60 
88(a) 448.00 453.80 460.10 

92A 454.90 460.70 466.70 

72(a) 432.80 438.80 444.90 
71(a) 420.00 425.60 432.00 
74 420.00 425.60 432.00 
82 420.00 425.60 432.00 
94(a) 420.00 425.60 432.00 
96 420.00 425.60 432.00 
103 420.00 425.60 432.00 
110(b) 420.00 425.60 432.00 
78 421.20 427.10 433.40 
71(b) 423.40 429.10 435.20 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1911 

FABRICATION 
TRADES STREAM 

Boilermaker Running 
Shed 
Moulder Steel Smelter 

H3B. Tradesperson Level Two 
C9 
Blacksmith Heat Treater 
Blacksmith Explosive 
Hardening 
Welder Special Class 
Forgeperson 
Patternmaker 
Blacksmith In Charge 
Electric Heat Furnace 

li4B. Tradesperson Level 
Three C8 
Boilermaker 
(Programme Operator) 
Profile Cutting 
Boilermaker In Charge 
Marking Off Table 

115B. Tradesperson Level Four 
C7 
Inspector Repair Work 
Inspector Other 
Metal 
Apprentices 
Trade Supervisor 

ITEM ELECTRICAL/ 
No. ELECTRONIC STREAM 

11 Tradesperson Level 1— 11ZC- CIO 
Electrical 

RFPf ACFS 'A' 'TV 'C 
AWARD FIRST 12 AFTER 12 AFTER 24 

HEM No. MONTHS MONTHS MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ 

2(dXi) 424.40 430.20 436.60 ii) 435.90 442.10 
4(b) 435.20 441.30 447.50 

ELECTRICAL/ 
ELECTRONIC STREAM REPLACES 

AWARD 
ITEM No. 

71(0 424.40 430.20 436.60 
71(e) 424.40 430.20 436.60 
110(a) 424.40 430.20 436.60 
87 437.90 443.70 450.00 
97 434.80 440.80 447.00 
71(d) 434.10 439.80 446.10 

Painter/Signwriter 
Plumber 98 
Wood Machinist 111 
1st Class 

113D. Tradesperson Level Two 
C9 
Saw Doctor 102 
Coach Trimmer M.O. 77(b) 

1I4D. Tradesperson Level 
Three C8 
Car and Wagon Builder 
In Charge Marking 
Off Table 75(b) 
Inspector Other, Wood 88(cXii) 

'A' 'B' 4C' 
FIRST 12 AFTER 12 AFTER 24 
MONTHS MONTHS MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
s s s 
420.00 425.60 432.00 
420.00 425.60 432.00 
420.00 425.60 432.00 

427.00 432.80 439.00 
43520 441.30 44750 

435.20 441.30 44750 
44550 451.30 457.60 
RATE PER WEEK 

FROM 20/05/90 
72(b) 432.80 438.80 444.90 

ITEM 
No. 

DESIGNATION 'A' 'B' •c 
72(c) 437.90 443.70 450.00 FIRST AFTER AFTER 12 MONTHS 

ADULT 
12 MONTHS 

ADULT 
24 MONTHS 

ADULT 
440.10 446.00 452.20 SERVICE SERVICE SERVICE 88(b) $ $ $ PART B—OTHER THAN TRADESPERSONS 

88(c)(i) 445.50 451.30 457.60 120. Casualty Ward Attendant 420.00 425.60 432.00 121. Electric Motor Attendant 368.20 312.90 378.50 
70 461.20 466.90 473.20 122. Furnace Attendant Forge 376.40 381.20 386.70 123. Laboratory Attendant, 

RATE PER WEEK Midland Workshops 396.40 401.20 406.40 FROM 20/05/90 124. Machinist First Class 420.00 425.60 432.00 REPLACES *A' 'B' 'C 125. •Machine Operator, Midland 
AWARD FIRST 12 AFTER 12 AFTER 24 Workshops 37330 379.40 384.80 ITEM No. MONTHS MONTHS MONTHS 126. Mechanical Lifter, Midland 374.90 385.00 39050 ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 

Installer 80 420.00 425.60 432.00 
Fitter Electrical 85(a) 420.00 425.60 432.00 
Auto Electrical Fitter 
and Refrigeration Fitter 85(c) 420.00 425.60 432.00 
Safe working Tech 
(Other) 100(c) 420.00 425.60 432.00 

113C. Tradesperson Level 2— 
C9 
Safeworking Technician 
Class 2 
Fitter Electrical— 
Running Shed 
Fitter Electrical— 
Diesel Locomotive— 

Armature Winder 
Instrumentmaker 

114C. Tradesperson Level 3— 
C8 
Train Technician 
Safeworking Technician 
Class 1 
Communications 
Technician 
Class 2 
Radio Technician 
Class 2 

115C. Tradesperson Level 4— 
C7 
Loco Technician— 
Running Sheds 
Inspector Electrical 
Electrical Technician 
Signal and Instrument 
Technician 
Radio Technician 
Class 1 

Communications 
Technician 
Class 1 

116C. Tradesperson Level 5— 
C6 
Electronics 
Tradesperson 
Level 1 81 (a) 
Level 2 (b) 
Level 3 (c) 

1120. Tradesperson Level One 
CIO 
Bricklayer 73 
Car & Wagon Builder 75(a) 
Carpenter 76(a)&(b) 
Coach Trimmer 77(a) 

Workshops 
(a) Passing out vehicles Midland 

Workshops 
(b) Leading Mechanical Lifter 

Midland Workshops shall be 
paid in addition to the rate and 
the appropriate rate pre- 
scribed for leading hands the 
amount of $15.00 p.w. 

127. Mobile Plant Operator, Midland 
Workshops 
Provided that a Mobile Plant Opera- 
tor operating plant carrying a higher 
rate of pay shall be treated as working 
in a higher capacity and paid accord- 
ingly. 

128. Office Attendant, Midland 
Workshops 

129. Plant and Machine Attendant, 
Midland Workshops 

130. Rollingstock Washing Attendant, 
Midland Workshops 

131. Tradespersons' Assistant 
(a) Fitter's Assistant— 

running sheds 
(b) Metal 
(c) Other than elsewhere 

specified 
(d) Painting wagons provided 

that workers operating paint 
machine shall be paid at 

440.90 447.10 painter's rate 
445.40 45150 (e) Special Claisebrook 

railcar depot 
43750 443.70 132. Welder 
442.30 448.40 (a) First Class 
448.70 455.10 (b) Second Class 

(c) Third Class 
454.90 461.00 (d) Fourth Class 

133. Workshop Attendant, 
448.70 455.10 Midland Workshops 
454.90 461.00 134. Workshop Labourer, Midland 

385.80 390.40 395.90 

382.40 387.20 392.70 

387.40 392.10 397.60 
365.40 370.10 375.50 
370.90 375.50 381.00 

359.60 364.20 369.60 357.10 361.80 367.10 
361.10 365.90 371.30 

377.70 382.10 387.60 
364.50 369.30 374.80 
420.00 425.60 432.00 362.60 367.30 372.80 359.00 363.60 369.30 
356.70 361.30 366.80 
361.10 365.90 371.30 
354.70 359.60 365.00 

444.00 
448.00 
454.90 

449.80 
453.80 
460.70 

456.00 
460.10 
466.70 

454.90 460-70 466.70 
456.60 462.30 

471.20 
478.20 
486.80 
496.60 

468.70 
477.30 
484.50 
493.00 
503.00 

456.60 462.30 
471.20 
478.20 
486.80 
496.60 

468.70 
477.30 
484.50 
493.00 
503.00 

468.60 474.50 
482.50 

480.50 
488.60 
496.70 

420.00 
420.00 
420.00 

425.60 
425.60 
425.60 

432.00 
432.00 
432.00 

(5) General—Covers workers in designation who may be 
employed in any sections and who take the conditions 
applicable to the section in which they are employed: 

420.00 425.60 

140. Crane Driver: 
(a) Electric overhead 

-—cabin controlled 
(b) Steam or diesel electric 
(c) Mobile crane. With lifting 

capacity 
(i) Up to and including 

5 tonnes 
(ii) Over 5 but not exceeding 

10 tonnes 
(iii) Over 10 hit not exceed- 

ing 
20 tonnes 

(iv) Over 20 tail not exceed- 
ing 
40 tonnes 

(v) Over 40 but not exceed- 
ing 
80 tonnes 

(vi) In excess of 80 
tonnes 

All appointed mobile crane drivers to 
be classified under (c)(i) and, when 
driving mobile cranes of a higher 
carrying capacity than those applica- 
ble to that classification, to be treated 
as working in a higher capacity and paid accordingly. 



1912 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

RATE PER WEEK 
FROM 20/05/90 

DESIGNATION 'A* 'B' 'C 
FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
$ $ $ 

141. Driver: 
(a) Rail motor 

(i) Rail only 
(ii) Licensed for road 

(b) Rail mounted shunting tractor 
(c) Forklift with lifting 

capacity of 
(i) Up to 4,500 kg 
(ii) Over 4,500 kg 
(d) Forklift with attachment 
(i) When attachments have 

a capacity over 5 tonnes 
but not more than 
10 tonnes 

(ii) When attachments have 
a capacity over 10 tonnes 

(e) Container Handling Machine 
(0 Mechanical Plant (as defined 

in subclause (17) Clause 42 of 
this Award) 
(i) Group I 
(ii) Group 2 
(iii) Group 3 
(iv) Group 4 
(v) Group 5 
(vi) Group 6 

142. Driver—road vehicle: 
(a) Road motor including kombie 

van, car, station wagon and 
panel van 

(b) Motor bus—vehicle not artic- 
ulated provided a motor bus 
driver collecting fares in a 
vehicle with seating accom- 
modation for more than 10 
passengers shall be paid $ 1.46 
per day extra; Provided fur- 
ther this allowance shall not 
be taken into consideration in 
assessing overtime or other 
penalty rates prescribed in 
this Award 

(c) Motor truck (not articulated) 

369.90 374.50 380.10 
402.00 406.60 412.20 
369.90 374.50 380.10 

382.40 387.20 392.70 
387.40 392.10 397.60 

384.20 388.90 394.30 
393.00 397.80 403.10 
436.40 442.30 448.40 

372.30 377.20 382.70 
377.80 382.60 388.20 
385.00 389.80 395.40 
390.70 395.50 401.10 
394.60 399.40 405.00 
414.80 420.70 426.80 

402.00 406.60 

capacity 402.00 406.60 412.20 
(ii) Exceeding i270kg but 

not exceeding 3 tonne 
capacity 413.00 417.60 423.20 

(iii) Exceeding 3 tonne but 
under 6 tonne capacity 417.50 422.10 427.70 

(iv) 6 tonne and over but 
under 7 418.50 423.20 428.50 

(v) 7 tonne and over but 
under 8 420.80 425.40 430.90 

(vi) 8 tonne and over but 
under 9 421.80 426.50 432.00 

(vii) 9 tonne and over but 
under 10 422.30 427.20 432.60 

(viii)10 tonne and over but 
under 11 423.40 428.10 433.60 

(ix) 11 tonne and over but 
under 12 424.50 429.10 434.50 

(x) 12 tonne and over but 
under 13 425.60 430.40 436.00 

(xi) 13 tonne and over but 
under 14 427.00 431.50 437.10 

(xii) 14 tonne and over but 
under 15 436.00 441.90 448.00 

(xiii)I5 tonne and over but 
under 16 437.10 442.80 448.90 

Motor truck (articulated) 
(i) Not exceeding 9 tonne 

capacity 427.20 431.90 437.30 
(ii) 9 tonne and over but 

under 10 437.00 442.70 448.80 
(iii) 10 tonne and over but 

under 11 437.60 443.30 449.70 
(iv) 11 tonne and over but 

under 12 438.70 444.30 450.80 
(v) 12 tonne and over but 

under 13 439.30 445.30 451.40 
(vi) 13 tonne and over but 

under 14 440.10 446.00 452.20 
(vii) 14 tonne and over but 

under 15 442.00 447.80 453.90 
(viii)l5 tonne and over but 

under 16 442.50 448.30 454.50 
(ix) 16 tonne and over but 

under 21 444.90 450.90 456.90 
(x) 21 tonne and over but 

under 25 451.10 456.80 463.00 
(xi) 25 tonne and over but 

under 30 455.80 461.60 467.80 
(xii) Provided a motor truck 

driver collecting money 
shall be paid an addi- 
tional 50 cents per day 
extra. All appointed 
motor truck drivers to be 
classified as per (c)(ii) 
and when driving motor 
trucks of a higher carry- 
ing capacity than those 
applicable to that classi- 
fication, to be treated as 
working in a higher ca- pacity and paid accord- 
ingly. 

RATE PER WEEK 
FROM 20/05/90 

DESIGNATION 'A' 'B' 'C 
FIRST AFTER AFTER 

12 MONTHS 12 MONTHS 24 MONTHS 
ADULT ADULT ADULT 

SERVICE SERVICE SERVICE 
s s $ 

(xiii)Provided the driver of a 
motor vehicle (not being 
a tractor) drawing a 
trailer shall be paid 78 
cents per day extra. 

(xiv)Capacity means the 
manufacturer's gross ve- 
hicle weight less the tare 
weight of the vehicle 
expressed in twines. 

143. Motor truck drivers assistant 378.50 383.20 388.60 
144. Motor bus conductor: 

(a) First 12 months 385.50 390.10 395.70 
(b) Thereafter 400.30 405.70 

145. Road Services Depot: 
(a) Steam cleaner 368.20 372.90 378.50 
(b) Truck and bus service 

attendant 369.40 374.10 379.40 
(c) Light vehicle pool attendant 369.40 374.10 379.40 

146. Labourer 354.70 359.60 365.00 
147. Lavatory attendant 358.10 363.00 368.40 
148. Attendant—Railway Institute 358.10 363.00 368.40 
149. Attendant—Central Registry 363.60 368.40 374.00 
150. Storeperson 

(a) Storeperson-in-Charge 
(i) Class A 387.90 392.70 398.10 
(ii) Class B 382.40 387.20 392.70 
(iii) Class C 376.50 381.30 386.80 

(b) Storeperson 370.90 375.50 381.00 
151. Office cleaner—(including allow- 9.64512 9.77407 9.91881 

ance in lieu of long service leave) per hour pet hour per hour 
(a) Leading hands 

(i) Perth, 12.10 
(ii) Midland. 8.40 

152. Gatekeeper 
Midland Workshops 375.60 380.40 385.80 

(6) Junior Workers and Junior Stations Assistants shall be 
paid at the following percentage of the appropriate rate 
prescribed for Item 1 (Max). 

Rate Per Week 
from 20/05/90 

Up to 16 years 38 140.00 
At 16 years 49 180.50 
17 years 57 210.00 
18 years 68 250.50 
19 yeare 77 283.70 
20 years 88 324.20 

Provided that juniors aged 18 years and over who are 
employed in adult positions shall be paid at the Award rate 
for the position occupied. 

(7) Apprentices: 
The weekly wage rate shall be a percentage of the 

tradesmen's rate as under— 
Rate Per Week 
from 20/05/90 

(a) Five year term: 
First year 
Second year 
Third year 
Fourth year 
Fifth year 

Four year term: 
First year 
Second year 
Third year 
Fourth year 
Three and a half year term: 
First six months 
Next year 
Next following year 
Final year 
Three year term: 
First year 
Second year 
Third year 

170.20 
204.20 
234.00 
319.10 
374.40 

178.70 
234.00 
319.10 
374.40 

178.70 
234.00 
319.10 
374.40 

234.00 
319.10 
374.40 
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(b) For the purpose of this part "tradesman's rate" 
means the rate of pay payable to an adult male 
fitter under the Engineering Trades (Government) 
Award numbered 29, 30 and 31 of 1961 and 3 of 
1962 as amended. 

(8) Leading Hands: 
Allowance 
Per Week 

from 20/05/90 

(a) Class 3 
When in charge of not less than three 
and not more than ten other workers, a 
leading hand shall be paid extra per 
week 16.50 

(b) Class 2 
When in charge of more than ten and not 

more than 20 other workers a leading 
hand shall be paid extra per week 24.90 

(c) Class 1 
When in charge of more than 20 other 

workers a leading hand shall be paid 
extra per week 32.00 

(9) National Wage Decision: 
If during the currency of this award the Western 

Australian Industrial Relations Commission should make a 
General Order giving effect to a National Wage Decision the 
rates of pay for each designation herein shall be varied to 
the extent necessary to give effect to that order. 

(10) Minimum Wage: 
Notwithstanding the provisions of this award no adult worker 

(including apprentices), 21 years of age or over, shall be paid 
less than $268.80 per week as their ordinary rate of pay in 
respect of the ordinary hours of work prescribed by this award, 
but the minimum rate of pay does not apply where the ordinary 
rate of pay (including any part thereof payable in addition to 
the award rate) is not less than $268.80. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

In this provision, "award" shall be read as "industrial 
agreement" where the case requires. 

(11) Tool Allowance 
Metal Trade employees other than Patternmakers shall be 

paid a tool allowance in accordance with the following 
provisions. 

(a) Where the employer does not provide a tradesper- 
son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice the employer shall pay a tool allowance 
of— 

(i) $9.00 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage of 

$9.00 being the percentage which appears 
against the apprentice's year of apprentice- 
ship in subclause (7) of this clause. 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of work as a tradesper- 
son or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) The employer shall provide for the use of 
tradespersons or apprentices all necessary power 
tools, special purpose tools and precision measur- 
ing instruments. 

(d) A tradesperson or apprentice shall replace or pay 
for any tools supplied by the employer if lost 
through the worker's negligence. 

(12) Award Rate: 
(a) The rates prescribed in this clause for each 

classification of worker shall be the sum of the 
amount described as the award rate of pay plus the 
amount of service pay payable to each worker in 
accordance with the Railway Incremental Pay- 
ment Scheme as amended from time to time 
provided that the award rate of pay shall be the 
rate of pay for each classification of worker as at 
8 October 1983 and shall include any subsequent 
variation thereto. 

(b) Where in this award rate of pay is referred to it 
shall mean the award rate described in subclause 
(12)(a) of this clause. 
Appendix A.—Classification Structure. 

Wage Classification Title Minimum Training Relativity 
Group 
C 4 Tradesperson Level 3rd Year of Associ- 135% 

VII ate Diploma 
C 5 Tradesperson Level Advanced Certifi- 130% 

VI cate or formal 
equivalent 

C 6 Tradesperson Level 1st Year of Ad- 125% 
V vanced Certificate 

C7 Tradesperson Level Post Trade Certifi- 115% 
IV cate of formal 

equivalent 
C8 Tradesperson Level Completion of 66% 110% 

IE of qualification of C 
7 

C 9 Tradesperson Level Completion of 33% 105% 
II of qualification of C 

7 
C 10 Tradesperson Level Trade Certificate or 100% 

I Production/Engi- 
neering Certificate 
III 

Notwithstanding the provisions of Clause 44.—Wages, 
Items 120-134 Westrail is committed to reviewing the 
previous broadbanding of semi-skilled classifications in the 
Midland Workshops and where appropriate adapting that to 
the MTIA/MTFU structure as indicated below— 
C 11 Engineering/Produc- Production/Engi- 92.4% 

tion Employee neering Certificate 
Level IV 

C 12 Engineering/Produc- Production/Engi- 87.4% 
tion Employee neering Certificate I 
Level m 

C 13 Engineering/Produc- In House Training 82% 
tion Employee 
Level II 

C 14 Engineering/Produc- Up To 38 Hours 78% 
tion Employee Induction Training 
Level I 

Classification Definitions. 
The following classification definitions have been 

adopted from the Federal Metal Industry Award 1984 
structural efficiency decision of March 1990 together with 
additional supplementary skill definitions for each of the 
levels and streams relevant to the rail industry. Further 
supplementary material will be added as it is developed by 
the parties. 
Wage Group: C 14 
Engineering/Production Employee Level I Proposed 

Relativity 
to C 10 78% 

Undertaking up to 38 hours induction training which may 
include information on the enterprise, conditions of employ- 
ment, introduction to supervisors and fellow workers, 
training and career path opportunities, plant layout, work 
and documentation procedures, occupational health and 
safety, equal employment opportunity and quality control/ 
assurance. 



An employee at this level performs routine duties 
essentially of a manual nature and to the level of their 
training— 

(1) Performs general labouring and cleaning duties; 
(2) Exercises minimal judgement; or 
(3) Works under direct supervision; or 
(4) Is undertaking structured training so as to enable 

them to work at C 13 level. 
Wage Group: C 13 
Engineering/Production Employee Level II Proposed 

Relativity 
to C 10 82% 

An employee who has completed up to three months 
structured training so as to enable the employee to perform 
work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at C 14 and to the level 
of their training— 

(1) Works under direct supervision either individually 
or in a team environment 

(2) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basis quality deviations/faults. 

(3) Understands and utilises basis statistical process 
control procedures. 
Indicative of the tasks which an employee at this 
level may perform are the following: 
• Reception work on automatic, semi-automatic 

or single purpose machines or equipment; 
• assembles components using basic written, 

spoken and/or diagrammatic instructions in an 
assembly environment; 

• basic soldering or butt and spot welding skills 
or cuts scrap with oxy-acetylene blow pipe; 

• uses selected hand tools; 
• boiler cleaning; 
• maintains simple records; 
• uses hand trolleys and pallet trucks; 
• assist in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainees. 

Wage Group: C 12 
Engineering/Production Employee Level III Proposed 

Relativity 
toC 10 
87.4% 

An employee who has completed a Production/Engineer- 
ing Certificate I or equivalent training so as to enable the 
employee to perform work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at C 13 and to the level 
of their training. 

(1) Is responsible for the quality of their own work 
subject to routine supervision; 

(2) works under routine supervision either individu- 
ally or in a team environment; 

(3) exercises discretion within their level of skills and 
training. 
Indicative of the tasks which an employee at this 
level may perform are the following: 
• Operates flexibility between assembly stations; 
• operates machinery and equipment requiring 

the exercise of skill and knowledge beyond that 
of an employee at Level C 13; 

• non-trade engineering skills; 
• receiving, despatching, distributing, sorting, 

checking, packing (other than repetitive packing 
in a standard container or containers in which such 
goods are ordinarily sold), documenting and 
recording of goods, materials and components; 

• basic inventory control in the context of a 
production process; 

• basic keyboard skills; 
• advanced keyboard skills; 
• boiler attendant; 
• operation of mobile equipment including 

forklifts, overhead cranes and winch operation; 
• ability to measure accurately; 
• assists one or more tradespersons; 
• welding which requires the exercise of knowl- 

edge and skills above C 13; 
• assists in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainees. 

Wage Group: C 11 
Engineering/Production Employee Level IV Proposed 

Relativity 
to C 10 
92.4% 

An employee who has completed a Production/Engineer- 
ing Certificate 11 or equivalent training so as to enable the 
employee to perform work within the scope of this level. 

An employee at this level performs work above and 
beyond the skiUs of an employee at C 12 and to the level 
of their training. 

(1) Works from complex instructions and procedures; 
(2) assists in the provisions of on the job training to 

a limited degree; 
(3) co-ordinates work in a team environment or works 

individually under general supervision; 
(4) is responsible for assuring the quality of their own 

work. 
• uses precision measuring instruments; 
• machine setting, loading and operation; 
• rigging (certificated); 
• inventory and store control including: 

• licensed operation of all appropriate mate- 
rials handling equipment; 

• use of tools and equipment within the 
scope (basic non-trades) maintenance; 

• computer operation at a level higher than 
that of an employee at C 12 level; 

• intermediate keyboard skills; 
• basic engineering and fault finding skills; 
• performs basic quality checks on the work of 

others; 
• licensed and certified for forklift, engine driv- 

ing and crane driving operations to a level 
higher than C 12. 

• lubrication or production machinery equipment; 
• assist in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainees. 

Wage Group: C 10 
Tradesperson Level I 

A Tradesperson Level I is an employee who holds a Trade 
Certificate or Tradespersons Rights Certificate as a: 

(a) Tradesperson (electrical/electronic) Level I; 
(b) Tradesperson (mechanical) Level I; 
(c) Tradesperson (fabrication) Level I; 
(d) Tradesperson (building) Level I; 

and is able to exercise the skills and knowledge of that trade. 
A Tradesperson Level I works above and beyond an 

employee at C 11 and to the level of their training; 
(1) Understands and applies of quality control tech- 

niques; 
(2) Exercises good interpersonal and communication 

skills; 
(3) Exercises keyboard skills at a level higher than C 

11; 
(4) Exercises discretion within the scope of this 

grade; 



(5) Performs work under limited supervision either 
individually or in a team environment; 

(6) Operate all lifting equipment incidental to their 
work; 

(7) Performs non-trade tasks incidental to their work; 
(8) Performs work which while primarily involving 

the skills of the employee's trade is incidental or 
peripheral to the primary task and facilities the 
completion of the whole task. Such incidental or 
peripheral work would not require additional 
formal technical training. 

(9) Able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Production System Employee. 
A production systems employee is an employee who, 

while still being primarily engaged in engineering/produc- 
tion work applies the skills acquired through the successful 
completion of a trade certificate level qualification in the 
production, distribution, or stores functions according to the 
needs of the enterprise. 

A production systems employee works above and beyond 
an employee at C 11 and to the level of their training; 

(1) Understands and applies quality control tech- 
niques; 

(2) Exercises good interpersonal and communication 
skills; 

(3) Exercises discretion within the scope of this 
grade; 

(4) Exercises keyboard skills at a level higher than G 
11; 

(5) Performs work under general supervision either 
individually or in a team environment; 

(6) Able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 
Indicative of the tasks which an employee at this 
level may perform are as follows: 
« Approves and passes first off samples and 

maintains quality of product; 
• works from production drawings, prints or 

plans; 
• operates, sets up and adjusts all production 

machinery in a plant including; 
• removing equipment fastenings including 

use of destructive cutting equipment; 
• lubrication of production equipment; 
• running adjustments to production equip- 

ment 
• Operate all lifting equipment; 
• basic production scheduling and materials han- 

dling within the scope of the production process 
or directly related functions within raw materi- 
als/finished goods locations in conjunction with 
technicians; 

• understands and applies computer technicalness 
as they relate to production process operations; 

• first class engine drivers' certificate; 
• high level stores and inventory responsibility 

beyond the requirements of an employee at C 
11; 

• assist in the provision of on the job training in 
conjunction with tradespersons and trainers; 

• has a sound knowledge of the employer's 
operations as it relates to the production 
process. 

Wage Group; C 9 
Tradesperson Level II Proposed 

Relativity 
to C 10 

105% 
A Tradesperson Level II is a; 

(a) Tradesperson (electrical/electronic) Level II; 

(b) Tradesperson (mechanical) Level II; or 
(c) Tradesperson (fabrication) Level 11; or 
(d) Tradesperson (building) Level H; 

who has completed the following training requirements: 
(a) 33% of the modules towards an appropriate Post 

Trade Certificate; 
(b) or x percentage of modules towards an Advanced 

Certificate; 
(c) or y percentage of modules towards an Associate 

Diploma; 
prescribed in the manual. 

A Tradesperson Level 11 works above and beyond a 
Tradesperson at C 10 and to the level of their training; 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification subject to the standards prescribed 
by the Standards Manual. 

(2) Exercises discretion within the scope of this 
grade; 

(3) Works under general supervision either individu- 
ally or in a team environment; 

(4) Understands and implements quality control tech- 
niques; 

(5) Provide trade guidance and assistance as part of 
a work team; 

(6) Exercises trade skills relevant to the specific 
requirements of the enterprise at a level higher 
than Tradesperson Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate trade and 
post trade training to enable them to perform particular 
tasks. 

Technician Level I. 
An employee who has the equivalent level of training 

and/or experience to a C 9 tradesperson in the technical 
fields as defined but is engaged in detail draughting or 
routine planning or technical tasks requiring technical 
knowledge. 
Wage Group: C 8 
Tradesperson level III Proposed 

Relativity 
to C 10 

110% 
A Tradesperson Level HI is a: 

(a) Tradesperson (electrical/electronic) Level III; or 
(b) Tradesperson (mechanical) Level III; or 
(c) Tradesperson (fabrication) Level III; or 
(d) Tradesperson (building) Level III; 

who has completed the following training requirements: 
(a) 66% of the module towards an appropriate Post 

Trade Certificate; 
(b) or x percentage of modules towards an Advanced 

Certificate; 
(c) or y percentage of modules towards an Associate 

Diploma; 
prescribed in the manual. 

A Tradesperson Level EH works above and beyond a 
Tradesperson at C 9 and to the level of their training; 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification subject to the standards prescribed 
by the Standards Manual. 

(2) Provide trade guidance and assistance as part of 
a work team; 

(3) Assists in the provision of training in conjunction 
with supervisors and trainers; 

(4) Understands and implements quality control tech- 
niques; 

(5) Works under limited supervision either individu- 
ally or in a team environment; 
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The following indicative tasks which an employee at this 
level may perform are subject to the employee having 
appropriate trade and post trade training to enable the 
employee to perform the particular indicative tasks: 

• Exercises high precision trade skills using 
various materials and/or specialised techniques. 

e Performs operations on a CAD/CAM terminal 
in the performance of routine modifications to 
NC/CNC programs. 

• Installs, repairs and maintains, tests, modifies, 
commissions and or fault finds on complex 
machinery and equipment which utilises hy- 
draulic and or pneumatic principles and in the 
course of such work, is required to read and 
understand hydraulic and pneumatic circuitry 
which controls fluid power systems. 

• Works on complex or intricate circuitry which 
involves examining, diagnosing and modifying 
systems comprising inter-connected circuits. 

Engineering Technician Level II. 
Engineering Technician Level II means an employee who 

has equivalent level of training and/or experience to an 
Engineering Tradesperson Level III but is engaged in detail 
draughting or planning or technical work which requires the 
exercise of judgement and skill in excess of that required of 
an employee at C 9 under the supervision of technical staff. 
Wage Group: C 7 
Tradesperson Level IV Proposed 

Relativity 
to C 10 

115% 
A Tradesperson Level IV means a: 

(a) Tradesperson (electrical/electronic) Level IV; or 
(b) Tradesperson (mechanical) Level IV; or 
(c) Tradesperson (fabrication) Level IV; or 
(d) Tradesperson (building) Level IV; 

who has completed the following training requirements: 
(a) an appropriate Post Trade Certificate; 
(b) or x percentage of modules towards an Advanced 

Certificate; 
(c) or y percentage of modules towards an Associate 

Diploma; 
prescribed in the manual. 

A Tradesperson Level IV works above and beyond a 
Tradesperson at C 8 and to the level of their training; 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification subject to the standards prescribed 
by the Standards Manual. 

(2) Is able to provide trade guidance and assistance as 
part of a work team; 

(3) Provides training in conjunction with supervisors 
and trainers; 

(4) Understands and implements quality control tech- 
niques; 

(5) Works under limited supervision either individu- 
ally or in a team environment; 

The following indicative tasks which an employee at this 
level may perform are subject to the employee having 
appropriate trade and post trade training to enable the 
employee to perform the particular indicative tasks: 

9 Works on machines or equipment which utilise 
complex mechanical, hydraulic and/or pneu- 
matic circuitry and controls or a combination 
thereof; 

• Works on machinery or equipment which 
utilises complex electrical/electronic circuitry 
and controls; 

• Works on instruments which make up a 
complex control system which utilises some 
combination of electrical, electronic, mechani- 
cal or fluid power principles; 

• Applies advanced computer numerical control 
techniques in machining or cutting or welding 
or fabrication; 

• Exercises intermediate CAD/CAM skills in the 
performance or routine modifications to pro- 
grams. 

• Working on complex or intricate inter-con- 
nected electrical circuits at a level above C 8; 

• Working on complex radio/communication 
equipment. 

NB; The Post Trade Certificate referred to in this definition 
is not directly comparable with existing post trade 
qualifications and the possession of such qualifications 
does not itself justify classification of a tradesperson 
to this level. 

Engineering Technician Level III. 
Engineering Technical Level III means an employee who 

has equivalent level of training and/or experience to an 
Engineering Tradesperson—Special Class but is engaged in 
one of the following areas: 

(1) Detail draughting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at C 8 under the 
supervision of technical staff; or 

(2) possesses a level of training and/or experience at 
C 8 level and exercises cross skilling in technical 
fields as defined. 

Wage Group: C 6 
Tradesperson Level V Proposed 

Relativity 
to C 10 

125% 
A Tradesperson Level V means a: 

(a) Tradesperson (electrical/electronic) Level V; or 
(b) Tradesperson (mechanical) Level V; or 
(c) Tradesperson (fabrication) Level V; or 
(d) Tradesperson (building) Level V; 

who has completed: 
• X modules of an Advanced Certificate; 
• or y modules of an Associate Diploma; 
• or equivalent accredited training, 

as prescribed in the Standards Manual. 
A Tradesperson Level V works above and beyond a 

Tradesperson at C 7 and to the level of their training: 
(1) Undertakes quality control and work organisa- 

tional at a level higher than for C 7. 
(2) Provides trade guidance and assistance as part of 

a work team. 
(3) Assists in the provision of training to employees 

in conjunction with supervisors/trainers. 
(4) Performs maintenance planning and predictive 

maintenance work not in technical fields. 
(5) Works under limited supervision either individu- 

ally or in a team environment. 
(6) Prepares reports of a technical nature on specific 

tasks or assignments as directed; 
(7) Exercises broad discretion within the scope of this 

level; 
The foUowing indicative tasks which an employee at this 

level may perform are subject to the employee having 
appropriate trade and post trade training to enable the 
employee to perform the particular indicative tasks: 

• Working on combinations of machines or equipment 
which utilises complex electronic, mechanical and 
fluid power principles. 

• Working on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical, fluid power princi- 
ples and electronic circuitry containing complex 
analogue and/or digital control systems utilising 
integrated circuitry. 



• Applies computer integrated manufacturing tech- 
niques involving a higher level of computer operat- 
ing and programming skills than for C 7. 

• Working on various forms of machinery and equip- 
ment which are electronically controlled by complex 
digital and/or analogue control systems using inte- 
grated circuitry. 

Engineering Technician Level IV. 
An Engineering Technical Level IV means an employee 

who has equivalent level of training and skills to an 
Advanced Engineering Tradesperson—Level I but is en- 
gaged in one of the following areas to the extent of that 
training: 

(a) Detail draughting involving originality of thought 
which requires the exercise of judgement and skill 
in excess of that required of a Technician at C 7 
under the supervision of technical and/or profes- 
sional staff; or 

(b) is engaged in planning or technical duties requir- 
ing judgement and skill in excess of that required 
of a Technician at C 7 level under the supervision 
of technical and/or professional staff; or 

(c) exercises a level of cross skilling in technical 
fields as defined. 

Wage Group: C 5 
Tradesperson Level VI Proposed 

Relativity 
to C 10 

130% 
(a) Tradesperson (electrical/electronic) Level VI; or 
(b) Tradesperson (mechanical) Level VI; or 
(c) Tradesperson (fabrication) Level VI; or 
(d) Tradesperson (building) Level VI; 

who has completed: 
• An Advanced Certificate; 
• or y modules of an Associate Diploma; 
• or equivalent accredited training, 

as prescribed in the Standards Manual. 
Tradesperson Level VI works above and beyond a 

Tradesperson at C 6 and to the level of their training: 
(1) Provides technical guidance or advice within the 

scope of this level; 
(2) Prepares reports of a technical nature of specific 

tasks or assignments as directed or within the 
scope of discretion at this level; 

(3) Has an overall knowledge and understanding of 
the operating principle of the systems and equip- 
ment on which the tradesperson is required to 
carry out their task; 

(4) Assists in the provision of on the job training on 
conjunction with supervisors and trainers; 

The following indicative tasks which an employee at this 
level may perform are subject to the employee having 
appropriate trade and post trade training to enable the 
employee to perform the particular indicative tasks; 

® Through a systems approach is able to exercise high 
level diagnostic skills on complex forms of machin- 
ery, equipment and instruments which utilise some 
combination of electrical, electronic, mechanical or 
fluid power principles. 

• Set up, commission maintain and operate sophisti- 
cated maintenance, production and test equipment 
and/or systems involving the application of com- 
puter operating skills at a higher level than a C 6. 

• Working on various forms of machinery and equip- 
ment electronically controlled by complex digital 
and/or analogue control systems using integrated 
circuitry. 

® Working on complex electronics and instruments or 
communications equipment or control systems 
which utilise electronic principles and electronic 

circuitry containing complex analogue and/or digital 
control systems using integrated circuitry. 

Engineering Technician Level V. 
An Engineering Technician Level V has an equivalent 

level of training and/or experience to that of an Advanced 
Engineering Tradesperson Level H but is engaged on one of 
the following areas: 

(a) Undertakes draughting or planning or technical 
duties which requires the exercise of judgement 
and skill in excess of that required at the level of 
C 6; or 

(b) exercises a level of cross skilling in technical 
fields as defined, consistent with the training and 
experience at this grade. 

Wage Group: C4 
Electrical/Electronic Stream Engineering As- Proposed 
sociate Level I Relativity 

to C 10 
135% 

Engineering Associate Level I means an employee who 
works above and beyond a Technician at Level C5 and has 
successfully completed 3rd year part time of an Associate 
Diploma or the equivalent level of accredited training and 
is engaged in: 

(1) Making of major design drawings or graphics or 
performing technical duties in a specific field of 
engineering, laboratory or scientific practice such 
as research design, testing, manufacture, assem- 
bly, construction, operation, diagnostics and 
maintenance or equipment facilities or products, 
including computer software, quality processes, 
occupational health and safety and/or standards 
and plant and material security processes and like 
work; or 

(2) Planning of operations and/or processes including 
the estimation of requirements of staffing, mate- 
rial cost and quantities and machinery require- 
ments, purchasing materials or components, 
scheduling, work study, industrial engineering 
and/or materials handling process. 

Westrail Classifications Definitions. 
MECHANICAL STREAM 
Wage Group C 10 
Tradesperson Level I 

• Trade status or equivalent. 
• Exercises general trade skills. Develops independent 

judgement and a wider range of skills relevant to the 
specific requirements of the organisation. 

• Workers under general supervision individually or in 
a team environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and precision 
instruments. 

® Has general knowledge of material/tooling/compo- 
nent identification, selection, application and instal- 
lation. 

• Writes simple NC (Numerical Control) programmes. 
• Performs general marking out tasks. 
• Undertakes welding, cutting and heat treatment of a 

general nature. 
• Understands and applies quality control techniques. 
• Undertakes tasks which are incidental or peripheral 

to the performance of their main task or function 
within the employees ability/competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 
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• Understands and exercises keyboard skills higher 
thanC 11. 

• Develops interpersonal and communication skills. 
Qualifications 

Trade Certificate or formal equivalent. 

MECHANICAL STREAM 
Wage Group C 9 
Tradesperson Level II 

• Trade status or equivalent. 
• Exercises improved trade skills relevant to the 

specific requirements of the organisation. Develops 
independent judgement together with the associated 
responsibilities whilst assembling, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring, modifying, commis- 
sioning and fault finding on equipment, plant, 
vehicles, machinery, components or instruments 
including any associated systems. 

• Works under general supervision in a team or 
individually environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed machines of general/precision nature, as 
well as portable and hand machines of a general 
nature. 

• Utilises general/precision type hand tools and instru- 
ments. 

• Has broader knowledge of material/tooling/compo- 
nent identification, selection, application and instal- 
lation. 

• Writes, finds and edits faults on NC programmes. 
• Performs marking out tasks at a level higher than C 

10. 
• Undertakes welding, cutting and heat treatment of an 

advanced standard. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function within the employees ability/ 
competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Exercises keyboard skills at a level higher than C 10. 
• Demonstrates a moderate level of interpersonal and 

communication skills. 
Qualifications 

Completion 33% of qualification for C 7 (post trade 
certificate of formal equivalent) 
or 

X% or advanced certificate 
Y% of associate Diploma 
Z in house training modules 

MECHANICAL STREAM 
Wage Group C 8 
Tradesperson Level III 

• Trade status or equivalent. 
® Exercises advanced trade skills relevant to the 

specific requirements of the organisation. Exercises 
independent judgement together with associated 
responsibilities whilst designing, assembling, manu- 
facturing, installing, repairing, maintaining, examin- 
ing, inspecting, testing, measuring, modifying, com- 
missioning and fault finding/diagnosis on advance 
equipment, plant, vehicles, machinery, components 
or instruments which may utilise circuitry or control 
systems. 

• Works under limited supervision in a team or 
individual environment. 
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• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans and develops 
minor design drawings as required. Applies calcula- 
tions where necessary. 

« Uses fixed portable and hand machines of a 
general/precision nature. 

• Utilises specialised type hand tools and precision 
instruments. 

• Has a comprehensive knowledge of material/tooling/ 
component identification, selection, application and 
installation. 

• Writes complex programmes, setup, prove, edit and 
verify first-off samples for a range of NC/CNC 
machines and control units. Performs operations on 
a CAD/CAM terminals for NC programming. 

• Performs specialised marking out tasks. 
• Undertakes welding, cutting and heat treatment of an 

advanced/specialised standard. 
• Exercises quality control techniques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provides guidance, assistance and training to other 
staff at the same level or below. 

• Exercises keyboard skills at a level higher than C 9 
and/or basic computer programming skills. 

• Demonstrates a high level of interpersonal and 
communication skills. 

Qualifications 
Completion 66% of qualification for C 7 (post trade 

certificate of equivalent) 
or 

X% or Advanced Certificate 
Y% of associate Diploma 
Z in house training modules 

MECHANICAL STREAM 
Wage Group C 7 
Tradesperson Level IV 

• Trade statues or equivalent. 
• Exercises specialised trade skills, at the level 

attained by post trade qualifications or accreditations 
there to relevant to the specific requirements of the 
organisation. Exercises a high level of judgement 
together with associated responsibilities whilst de- 
signing, assembling, manufacturing, installing, re- 
pairing, maintaining, examining, inspecting, testing, 
measuring, modifying, commissioning and fault 
finding/diagnosis on advanced equipment, plant, 
vehicles, machinery, components or instruments 
which utilise complex circuitry or control systems. 

• Works under minimal supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans of a complex 
nature and develops drawings of a straight forward 
design as required. Applies advanced calculations 
where necessary. 

• Uses fixed portable and hand machines of a precision 
nature. 

• Utilises specialised type hand tools and precision 
instruments. 

• Has a specialised knowledge of material/tooling/ 
component identification, selection, application and 
installation. 

• Writes complex NC/CNC programmes exercising 
intermediate CAD/CAM or computer assisted skiUs 
for a range of NC/CNC machines and control units. 
Applies advanced Computer Numerical Control 
techniques in machining. 
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72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1919 

• Performs specialised marking out tasks. 
• Undertakes welding, cutting and heat treatment of a 

specialised standard. 
• Exercises quality control and quality assurance 

techniques. 
• Undertakes a wider range of advanced tasks which 

are incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Advised in development of training and provides and 
assistance to other staff. 

• Possesses and used keyboard/computer program- 
ming skills at a level higher than C 8. 

• Exercises a high level of interpersonal and communi- 
cation skills. 

Qualifications 
Post Trade Certificate or equivalent 
X% or Advanced Certificate 
Y% of associate Diploma 
Z in house training modules 

FABRICATION STREAM 
Wage Group C 10 
Tradesperson Level I 

• Trade status or equivalent. 
• Exercises general trade skills. Develops independent 

judgement and a wider range of skills relevant to the 
specific requirements of the organisation. 

• Works under general supervision individually or in 
a team environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and instruments. 
• Has general knowledge of material/tooling/compo- 

nent identification, selection, application and instal- 
lation. 

• Performs general marking out tasks. 
• Undertakes soldexing and/or welding and cutting of 

a general nature. 
• Undertakes tasks which are incidental or peripheral 

to the performance of their main task or function 
within the employees ability/competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

® Understands and exercises keyboard skills higher 
than C 11. 

• Develops interpersonal and communication skills. 
Qualifications 

Trade Certificate or formal equivalent. 

FABRICATION STREAM 
Wage Group C 9 
Tradesperson Level n 

• Trade status or equivalent. 
• Exercises improved trade skills relevant to the 

specific requirements of the organisation. Develops 
independent judgement together with the associated 
responsibilities whilst assembling, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring and modifying, on 
equipment, plant, vehicles, machinery, fabrications 
or components. 

• Works under general supervision in a team or 
individually environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans of a general 
nature. Applies calculations where necessary. 

• Uses fixed, portable and hand machines of a 
general/advanced nature. 

• Utilises general type hand tools and precision 
instruments. 

• Has broader knowledge of material/tooling/compo- 
nent identification, selection, application and instal- 
lation. 

• Writes, fintis and edits faults on NC programmes. 
• Performs marking out tasks at a level higher than C 

10. 
• Undertakes soldering and/or welding, cutting and 

heat treatment of an advanced standard. 
• Understands and implements quality control tech- 

niques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function within the employees ability/ 
competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Exercises keyboard skills at a level higher than C 10. 
• Demonstrates a moderate level of interpersonal and 

communication skills. 
Qualifications 

Completion 33% of qualification for C 7 (post trade 
certificate of formal equivalent) 
or 

X% or advanced certificate 
Y% of associate diploma 
Z in house training modules 

FABRICATION STREAM 
Wage Group C 8 
Tradesperson Level III 

• Trade status or equivalent. 
• Exercises advanced trade skills relevant to the 

specific requirements of the organisation. Exercises 
independent judgement together with associated 
responsibilities whilst assembling, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring and modifying, on 
equipment, plant, vehicles, machinery, fabrications 
or components. 

• Works under general supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans and develops 
minor design as required. Applies calculations where 
necessary. 

• Uses fixed, portable and hand machines of a 
general/advanced nature. 

• Utilises general type hand tools and precision 
instruments. 

• Has a comprehensive knowledge of material/tooling/ 
component identification, selection, application and 
installation. 

• Writes elementary programmes, set up, prove, edit 
and verify; for cutting, shaping and forming on 
NC/CNC machines or control units. 

• Performs specialised marking out tasks. 
• Undertakes soldering, and/or welding, cutting and 

heat treatment of an advanced/specialised standard. 
• Exercises quality control techniques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provides guidance, assistance and training to other 
staff at the same level or below. 

• Exercises keyboard skills at a level higher than C 9. 
07533-7 
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• Demonstrates a high level of interpersonal and 
communication skiUs. 

Qualifications 
Completion 66% of qualification for C 7 (post trade 

certificate of equivalent) 
or 

X% or Advanced Certificate 
Y% of associate Diploma 
Z in house training modules 

FABRICATION STREAM 
Wage Group C 7 
Tradesperson Level IV 

• Trade status or equivalent. 
• Exercises specialised trade skills, at the level 

attained by post trade qualifications or accreditations 
there to, relevant to the specific requirements of the 
organisation. Exercises a high level of judgement 
together with associated responsibilities whilst de- 
signing, assembling, manufacturing, installing, re- 
pairing, maintaining, examining, inspecting, testing, 
measuring and modifying, on equipment, plant, 
vehicles, machinery, fabrications or components. 

• Works under limited supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans of a complex 
nature and develops drawings of a straight forward 
design as required. Applies advanced calculations 
where necessary. 

• Uses fixed, portable and hand machines of a 
general/advanced nature. 

• Utilises general type hand tools and precision 
instruments. 

• Has a specialised knowledge of material/tooling/ 
component identification, selection, application and 
installation. 

• Writes complex programmes, set up, prove, edit and 
verify; for cutting, shaping and forming on NC/CNC 
machines and control units. Utilises CAD/CAM or 
computer systems to write NC/CNC programmes. 

• Performs specialised marking out tasks. 
• Undertakes soldering and/or welding, cutting and 

heat treatment of a specialised standard. 
• Exercises quality control and quality assurance 

techniques. 
• Undertakes a wider range of advanced tasks which 

are incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Advised in development of training and provides 
guidance and assistance to other staff. 

• Possesses and used keyboard/computer program- 
ming skills at a level higher than C 8. 

• Exercises a high level of interpersonal, communica- 
tion and conceptual skills. 

Qualifications 
Post Trade Certificate or equivalent 
X% or Advanced certificate 
Y% of associate diploma 
Z in house training modules 

ELECTRICAL/ELECTRONIC STREAM 
Wage Group C 10 
Tradesperson Level I 

• Trade status or equivalent. 
• Exercises general trade skills. Develops independent 

judgement and a wider range of skills relevant to the 
specific requirements of the organisations. 

• Works under general supervision individually or in 
a team environment. 
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• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and instruments. 
• Has general knowledge of material/component iden- 

tification, selection, application and installation. 
• Performs general marking out tasks. 
• Undertakes soldering and/or welding and cutting of 

a general nature. 
• Understands and applies quality control techniques. 
• Undertakes tasks which are incidental or peripheral 

to the performance of their main task or function 
within the employees ability/competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Understands and exercises keyboard skills higher 
than €11. 

• Develops interpersonal and communication skills. 
Qualifications 

Trade Certificate or formal equivalent. 

ELECTRICAL/ELECTRONIC STREAM 
Wage Group C 9 
Tradesperson Level II 

• Trade status or equivalent. 
• Exercises improved trade skills relevant to the 

specific requirements of the organisation. Develops 
independent judgement together with the associated 
responsibilities whilst assembling, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring and modifying, com- 
missioning and fault finding on general equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

• Works under general supervision in a team or 
individually environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general/precision type hand tools and instru- 
ments. 

• Has broader knowledge of material/component iden- 
tification, selection, application and installation. 

• Performs general marking out tasks. 
• Undertakes soldering and/or welding and cutting of 

a general nature. 
® Understands and implements quality control tech- 

niques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function within the employees ability/ 
competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Exercises keyboard skills at a level higher than C 10. 
• Demonstrates a moderate level of interpersonal and 

communication skills. 
Qualifications 

Completion 33% of qualification for C 7 (post trade 
certificate of formal equivalent) 
or 

X% or advanced certificate 
Y% of associate diploma 
Z in house training modules 
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ELECTRICAL/ELECTRONIC STREAM 
Wage Group C 8 
Tradesperson Level HI 

• Trade status or equivalent. 
• Exercises advanced trade skills relevant to the 

specific requirements of the organisation. Develops 
independent judgement together with associated 
responsibilities whilst assembling, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring, modifying, commis- 
sioning and fault finding on general equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

• Works under general supervision in a team or 
individual environment 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans and develops 
minor design drawings as required. Applies calcula- 
tions where necessary. 

• Uses fixed, portable and hand machines of a 
general/precision nature. 

• Utilises specialised type hand tools and precision 
instruments. 

• Has comprehensive knowledge of material/compo- 
nent identification, selection, application and instal- 
lation. 

• Performs general marking out tasks. 
• Undertakes soldering, and/or welding, cutting of a 

general nature. 
• Exercises quality control techniques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provides guidance, assistance and training to other 
staff at the same level or below. 

• Exercises keyboard skills at a level higher than C 9 
and/or basic computer programming skills. 

• Demonstrates a high level of interpersonal and 
communication skills. 

• Performs work of a general nature on radio and 
communication equipment under general supervi- 
sion. 

Qualifications 
Completion 66% of qualification for C 7 (post trade 

certificate of equivalent) 
or 

X% or advanced certificate 
Y% of associate diploma 
Z in house training modules 

ELECTRICAL/ELECTRONIC STREAM 
Wage Group C 7 
Tradesperson Level IV 

• Trade status or equivalent. 
• Exercises specialised trade skills, at the level 

attained by post trade qualifications or accreditations 
there to, relevant to the specific requirements of the 
organisation. Exercises a high level of judgement 
together with associated responsibilities whilst de- 
signing, assembling, manufacturing, installing, re- 
pairing, maintaining, examining, inspecting, testing, 
measuring, modifying, commissioning and fault 
finding on advanced equipment, plant, vehicles, 
machinery, components or instruments which utilise 
complex circuitry or control systems. 

• Works under minimal supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans of a complex 
nature and develops drawings of a straight forward 
design as required. Applies advanced calculations 
where necessary. 

• Uses fixed, portable and hand machines of a 
precision nature. 

• Utilises specialised type hand tools and instruments. 
• Has spdcialised knowledge of material/component 

identification, selection, application and installation. 
• Performs specialised marking out tasks. 
• Undertakes specialised soldering and/or welding and 

cutting of a general nature. 
• Exercises quality control and quality assurance 

techniques. 
• Undertakes a wider range of advanced tasks which 

are incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Advises in development of training and provides 
guidance and assistance to other staff. 

• Possesses and used keyboard/computer program- 
ming skills at a level higher than C 8. 

• Exercises a high level of interpersonal, communica- 
tion and conceptual skills. 

• Performs work of a general nature on radio and 
communication systems and complex equipment 
under general supervision. 

Qualifications 
Post trade certificate or equivalent 
X% or advanced certificate 
Y% of associate diploma 
Z in house training modules 

ELECTRIC AL/ELECTRONIC STREAM 
Wage Group C 6 
Tradesperson Level V 

• Trade status or equivalent. 
• Exercises specialised trade skills, at the level 

attained by post trade qualifications or accreditations 
there to, relevant to the specific requirements of the 
organisation. Exercises a high level of judgement 
together with associated responsibility whilst work- 
ing on advanced equipment machinery, plant, vehi- 
cles, instraments and components which utilise 
complex electrical, electronic, mechanical and fluid 
power principles, and are controlled by complex 
digital and/or analogue control systems using inte- 
grated circuitry. 

• Works under minimal supervision. Exercises broad 
discretion within their work environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans of a complex 
technical nature and develops drawings of a straight 
forward design as required. Applies advanced calcu- 
lations where necessary. 

o Uses fixed, portable and hand machines of a 
precision/specialised nature. 

• Utilises specialised type hand tools and instruments. 
• Has specialised knowledge of material/component 

identification, selection, application and installation. 
• Performs general marking out tasks. 
• Undertakes specialised soldering and/or welding and 

cutting of a general nature. 
• Undertakes quality control/quality assurance and 

work organisation higher than C 7 level. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provide trade/technical guidance and training to 
other staff. 
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• Possesses and uses keyboard/computer program- 
ming skills at a level higher than C 7. Applies 
computer integrated manufacturing techniques in- 
volving a high level of computer operating and 
programming skills. 

• Exercises a high level of interpersonal, communica- 
tion and conceptual skills. 

• Plan maintenance programmes. Prepare technical 
reports as directed. 

• Performs work of an advanced nature on radio and 
communication systems and complex equipment. 

Qualifications 
Post trade certificate—plus 
X% or advanced certificate—or 
Y% of associate diploma—or equivalent level of accred- 

ited training. 
Z in house training modules 

ELECTRICAL/ELECTRONIC STREAM 
Wage Group C 5 
Tradesperson Level V 

• Trade status or equivalent. 
• Exercises specialised trade skills, at the level 

attained by post trade qualifications or accreditations 
there to, relevant to the specific requirements of the 
organisation. Exercises a high level of judgement 
and responsibility whilst working on advanced 
equipment machinery, plant, vehicles, instruments 
and components which utilise complex electrical, 
electronic, mechanical and fluid power principles, 
and are controlled by complex digital and/or ana- 
logue control systems using integrated circuitry. 

• Works without supervision. Applies task organisa- 
tional skills and broad discretion within their work 
environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

® Works from drawings, prints or plans of a complex 
technical nature and develops drawings of a more 
difficult design as required. Applies advanced 
calculations where necessary. 

• Uses fixed, portable and hand machines of a 
precision/specialised/sophisticated nature. 

o Utilises specialised type hand tools and instruments. 
• Has specialised knowledge of material/component 

identification, selection, application and installation. 
• Performs general marking out tasks. 
® Undertakes specialised soldering and/or welding and 

cutting of a general nature. 
• Responsible for quality control/quality assurance. 
» Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provide technical guidance and training to other 
staff. 

• Possesses and used computer programming skills to 
set up, commission, maintain and operate sophisti- 
cated equipment and/or systems OR applies ad- 
vanced computer and integrated manufacturing 
techniques involving an advanced level of computer 
operating and programming skills. 

• Plan maintenance programmes and prepare technical 
reports on specific tasks of a precise and accurate 
nature. 

Qualifications 
advanced certificate or 
Y% modules of an f associate diploma equivalent level 

of accredited training. 
Z in house training modules 
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ELECTRICAL/ELECTRONIC STREAM 
Wage Group C4 
Tradesperson Level VII 

• Trade status or equivalent. 
• Exercises specialised advanced trade skills, at the 

level attained by post trade qualifications or accred- 
itations thereto, relevant to the specific requirements 
of the organisation. 

• Exercises a high level of judgement and responsibil- 
ity whilst working on advanced equipment, machin- 
ery, plant, vehicles, instruments and components 
which utilise complex electrical, electronic, mechan- 
ical and fluid power principles, and are controlled by 
complex digital and or analogue circuitry. 

• Works independently and without supervision. Ap- 
plies task organisational skills and broader discretion 
within the work environment. 

• Undertakes design, prototype and development work 
in collaboration with Engineer. 

• Understands and exercises a high degree of safety in 
the work place. 

• Works from drawings, prints or plans of a complex 
technical nature and develops drawings' of a more 
difficult design as required. Applies advanced 
calculations where necessary. 

• Uses fixed, portable and hand machines of an 
advanced, precision/specialised/sophisticated na- 
ture. 

• Utilises specialised and advanced type hand tools 
and instruments. 

• Has a specialised and advanced knowledge of 
material/components identification, selection, appli- 
cation and installation. 

• Performs specialised and advanced marking out or 
measuring tasks. 

• Undertakes specialised and advanced soldering and/ 
or welding and cutting of a general nature. 

• Responsible for quality control/quality assurance. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/ training. 

• Provides technical guidance and training to other 
staff. 

• Possesses and uses computer programming skills to 
set up, commission, maintain and operate sophisti- 
cated equipment and/or systems. 

or 
• Applies advanced computer and integrated manufac- 

turing techniques involving an advanced level of 
computer operating and programming skills. 

• Plans maintenance programmes and prepares techni- 
cal reports on specific tasks of a precise and accurate 
nature. 

Qualifications 
3rd year part-time* of Associate Diploma. 
Z in-house training modules. 

BUILDING STREAM 
Wage Group C 10 
Tradesperson Level I 

• Trade status or equivalent. 
• Exercises general trade skills. Develops independent 

judgement and a wider range of skills relevant to the 
specific requirements of the organisation. 

• Workers under general supervision or in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
the workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 
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• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and instruments. 
• Has a general knowledge of material/tooling/compo- 

nent identification, selection, application and instal- 
lation. 

• Performs general marking out tasks. 
• Undertakes and applies quality control techniques. 
• Undertakes tasks which are incidental or peripheral 

to the performance of their main task or function 
within the employees ability/competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Understands and exercises keyboard skills higher 
than C 11. 

• Develops interpersonal and communication skills. 
Qualifications 
Trade Certificate or formal equivalent. 

BUILDING STREAM 
Wage Group C 9 
Tradesperson Level n 

® Trade status or equivalent. 
• Exercises improved trade skills relevant to the 

specific requirements of the organisation. Develops 
independent judgement together with the associated 
responsibilities whilst constructing, manufacturing, 
installing, repairing, maintaining, examining, in- 
specting, testing, measuring and modifying on 
buildings, plant, furniture, equipment, machinery, 
vehicles and components. 

• Works under general supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans. Applies 
calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and precision 
instruments. 

• Has broader knowledge of material/tooling/compo- 
nent, identification, selection, application and instal- 
lation. 

• Performs general marking out tasks at level higher 
than C 10. 

• Undertakes and implements quality control tech- 
niques. 

• Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function within the employees ability/ 
competency/training. 

• Provides guidance and assistance to other staff at the 
same level or below. 

• Exercises keyboard skills at a level higher than C 10. 
• Demonstrates a moderate level of interpersonal and 

communication skills. 
Qualifications 

Completion 33% of qualification for C 7 (post trade 
certificate of formal equivalent) 
or 

X% of advanced certificate 
Y% of associate Diploma 
Z in house training modules 

BUILDING STREAM 
Wage Group C 8 
Tradesperson Level HI 

• Trade status or equivalent. 
• Exercises advanced trade skills relevant to the 

specific requirements of the organisation. Exercises 
independent judgement together with the associated 

responsibility whilst constructing, installing, repair- 
ing, maintaining, examining, inspecting, testing, 
measuring and modifying on buildings, plant, furni- 
ture, equipment, machinery, vehicles and compo- 
nents. 

• Works under limited supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans and develops 
minor design drawings as required. Applies calcula- 
tions where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises specialised type hand tools and precision 
instruments. 

• Has comprehensive knowledge of material/tooling/ 
component identification, selection, application and 
installation. 

• Performs general marking out tasks. 
• Exercises quality control techniques. 
• Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Provides guidance, assistance and training to other 
staff at the same level or below. 

• Exercises keyboard skills at a level higher than C 9. 
• Demonstrates a high level of interpersonal and 

communication skills. 
Qualifications 

Completion 66% of qualification for C 7 (post trade 
certificate of equivalent) 
or 

X% of advanced certificate or diploma 
Y% of associate diploma 
Z in house training modules 

BUILDING STREAM 
Wage Group C 7 
Tradesperson Level IV 

• Trade status or equivalent. 
• Exercises specialised trade skills at the level attained 

by post trade qualifications or accreditations there to 
relevant to the specific requirements of the organisa- 
tion. 

• Exercises a high level of judgement together with 
associated responsibilities whilst constructing, man- 
ufacturing, installing, repairing, maintaining, exam- 
ining, inspecting, testing, measuring and modifying 
on buildings, plant, furniture, machinery, vehicles 
and components. 

• Works under minimal supervision in a team or 
individual environment. 

• Understands and exercises a high degree of safety in 
workplace. 

• Works from drawings, prints or plans and develops 
drawings of a straight forward design as required. 
Applies advanced calculations where necessary. 

• Uses fixed, portable and hand machines of a general 
nature. 

• Utilises general type hand tools and precision 
instruments. 

• Has specialised knowledge of material/tooling/com- 
ponent identification, selection, application and 
installation. 

• Performs specialised marking out tasks. 
• Exercises quality control and quality assurance 

techniques. 



• Undertakes a wider range of advanced tasks which 
are incidental or peripheral to the performance of the 
main tasks or functions within the employees 
ability/competency/training. 

• Advises in development of training and provides 
guidance and assistance to other staff. 

• Possesses and used keyboard/computer program- 
ming skills at a level higher than C 8. 

• Exercises a high level of interpersonal, communica- 
tion and conceptual skills. 

Qualifications 
Post trade certificate or equivalent 
X% or advanced certificate 
Y% of associate diploma 
Z in house training modules 

Appendix B.—Dispute Settlement Procedure. 
(1) The objective of this procedure is to avoid and settle 

disputes or grievances by direct consultation and negotia- 
tion. 

(2) It is the basic intention of this procedure to resolve by 
direct consultation and negotiations between the parties any 
dispute or grievance. 

(3) The parties shall give prior notice to one another of 
any matters which may reasonably be expected to give rise 
to any dispute or grievance. 

(4) (a) Subject to Clause (2) hereof and the terms of this 
clause any dispute or grievance is to be processed 
according to the following stages: 
Stage One: The matter is to be discussed at a 

local or job level. In attendance are 
to be the worker/s and/or union 
representative/s concerned, and the 
foreman or immediate supervisor 
concerned. 

Stage Two: The matter is to be discussed at a 
meeting at area level. In attendance 
are to be the local union/s represen- 
tative/s, the foreman or immediate 
supervisor concerned and represen- 
tative/s of Westrail area manage- 
ment. 

Stage Three: The matter is to be discussed at a 
meeting with central representa- 
tives. In attendance are to be the 
nominee of the State Secretary of 
the union concerned, the union 
nominated local representative/s (if 
any), a nominee/s of the Head of 
the Branch/s involved and local 
Westrail management. 

Stage Four: (a) Where the parties agree on the 
nomination of a mediator and 
that nomination is accepted that 
person shall be deemed to be 
Mediator for the purposes of this 
procedure. 

(b) Where agreement cannot be 
reached under Stage Three, a 
further meeting of central repre- 
sentatives (as defined in Stage 
Three) shall be convened to- 
gether with the Mediator who 
will endeavour to have the par- 
ties reach agreement. 

Stage Five: Where agreement cannot be reached 
under Stage Four, a further meeting 
of central representatives (as defined 
in Stage Three) shall be convened, 
together with the Mediator as 
deemed pursuant to Stage Four. If 
the Mediator is unable to get the 
parties to agree, he shall make 
recommendations to the patties 

which any party is entitled to accept 
or reject. 

(b) Where a Union or the Western Australian Govern- 
ment Railways Commission (Westrail) has a 
policy of discussing or negotiating some or all 
matters at central level. Stage Three shall be the 
first step in the dispute resolution process for such 
matters. Parties will as necessary from time to 
time advise each other of the matters to be 
discussed or negotiated at central Stage Three 
level. 
Matters nominated by either party as appropriate 
for discussion or negotiation at the central Stage 
Three level will not be processed through Stages 
One or Two or any other administrative variation 
thereof. 

(c) Nothing in this procedure prohibits the attendance 
of a Westrail or union official at any conference 
convened under Stage One and/or Two. 

(5) Except as provided for in Clause (4) hereof, where a 
matter being dealt with at a particular stage is not resolved 
then it is to be dealt with at the next stage. 

(6) (a) The first meeting to be convened pursuant to 
Stages One and Two shall be convened within one 
working day or a request by any party. 

(b) Meetings pursuant to Stage Three shall be 
convened within two working days of a request by 
any party or as mutually agreed between the State 
Secretaries of the affected union/s and the Man- 
ager of Human Resources. 

(c) Meetings pursuant to Stages Four and Five shall 
be convened by the Mediator within two days of 
any application by any party. 

(d) "Party" means Westrail or the union or unions 
concerned and includes the persons referred to in 
Stages One, Two, Three, Four and Five. 

(7) (a) A Mediator shall do all things possible to try and 
obtain agreement between the parties. Where this 
is not possible, the Mediator shall make recom- 
mendations to the parties under Clause (4)—Stage 
Five of this Agreement. 

(b) Rights are reserved for all parties to refer any 
industrial matter to the Western Australian Indus- 
trial Relations Commission at any time. Such 
referral, however, shall not prohibit the procedures 
contained in this agreement being implemented if 
requested by either party. 

(8) (a) Should any party wish to initiate any change 
which will impact on any other party, the party 
seeking the change shall provide the other party 
or parties with details of the change proposed. 

(b) Subject to Clause (9) hereof, no change shall be 
implemented or attempted to be implemented 
until the procedures as prescribed by this agree- 
ment have been exhausted. 

(c) While these procedures are being followed— 
(i) Each union party agrees that no whole or 

partial stoppage of work or reduction in 
normal working or shift work or overtime or 
other ban or limitation on work shall take 
place. 

(ii) Westrail agrees that no stand-down of work- 
ers or imposition of the principle "no work 
as directed, no pay" or other disciplinary 
action shall take place. 

This limitation shall apply from the date of the 
original notification until the matter has been 
resolved or the procedures contained in this 
agreement have been exhausted. 

(9) (a) When an unforeseen circumstance arises on any 
day or shift which necessitates the alteration of 
staffing levels or normal work arrangements, 
WestraO shall— 

(i) Subject to paragraph (iv) hereof, immedi- 
ately advise the union or unions concerned of 



the nature of the unforeseen circumstance 
and seek agreement on any temporary ar- 
rangements to apply for the duration of that 
day or shift; 

(ii) Implement any agreed arrangements or in the 
absence of agreement, implement such ar- 
rangements as are necessary to maintain 
services for that day or shift; 

(iii) Take immediate action to maintain normal 
and accepted staffing levels and work arange- 
ments; 

(iv) Implement any arrangements that are neces- 
sary to maintain services where the urgency 
of the situation does not permit the procedure 
prescribed in paragraphs (i) and (ii) hereof to 
be carried out; 

(v) As soon as practicable after the event, advise 
the union or unions concerned of the nature 
of the urgency of the unforeseen event and 
seek agreement on the temporary arrange- 
ments to be in place for the residue of the day 
or shift. 

(b) For the purposes of paragraphs (a)(i) and (a)(v) the 
parties shall nominate: 

• A central contact point at which each 
should ordinarily be contactable. 

• Authorised officers who shall have power 
to negotiate on such matters. 

(c) The notification requirements prescribed by para- 
graphs (a)(i) and (a)(v) shall be satisfied if a bona 
fide attempt was made by Westrail to contact the 
nominated officer or officers at the nominated 
central contact point. 

(d) (i) Where agreement is unable to be reached in 
accordance with paragraphs (a)(i) and (a)(ii) 
hereof, either party may refer the circum- 
stances of the case to the Mediator. 

(ii) The Mediator shall endeavour to have the 
parties agree on the arrangements that should 
be followed in the event of a like circum- 
stance arising in the future. Where such 
agreement is not possible, the Mediator shall 
make recommendations of the same to the 
Minister and parties to this agreement. 

(e) For the purposes of this clause the term "unfore- 
seen circumstance" shall mean an event for which 
it is not possible to make any advance planning. 
The provisions of this clause shall not— 

(i) apply to disputes involving a stoppage, but 
shall apply to a matter that is a mere 
disagreement between the parties; 

(ii) permit Westrail to utilise members of one 
union on work normally carried out by 
members of another union. 

(10) This procedure shall not include disputes that are the 
result of decisions of the Trades and Labor Council of 
Western Australia or the Australian Council of Trade 
Unions that are to apply in a State or nationwide basis, or 
disputes that are the result of political or social questions 
being policy of the union/s or matters affecting the union 
membership nationally; or are the consequence of Govern- 
ment policy or directions. 

Appendix C. 
Clause 28 Subclause (2). 

Joint Union/Westrail Agreed Conditions for Working Away 
From Home and Accommodation Standards 

(excluding special teams, mobile gangs and out camp gangs 
in the Civil Engineering Division and Operations Branch 

Employees) 
(1) Employees working 14 full days (including weekends) 

or less will have a choice as follows— 
(a) Expenses in advance as per award for Clause 

28(2)(a)(ii) or (iii) for— 
(i) Employer's Accommodation 

(ii) Private Accommodation 
(iii) Hotel/Motel; or 

(b) Service order for hotel/motel—paid on full item- 
ised account for bed and three reasonable meals 
plus the daily incidental allowance as per award 
for Clause 28(2)(b). 

NOTES: Notwithstanding the choice provided herein, and 
subject to the next note below, where there is no 
hotel/motel within 50 km radius of the worksite 
Westrail will retain and may exercise its option to 
utilise caravans of the agreed standards. 

* The parties recognise the particular historical 
position of the Koolyanobbing barracks in respect 
to the negotiations leading to this agreement and 
on that basis, employees covered by this section 
1 shall have the option of occupying hotel/motel 
accommodation at Southern Cross in lieu of 
employer's accommodation at Koolyanobbing. 

* Notwithstanding the choice provided herein. 
Clause 28(2)(b) will still apply for training 
courses, seminars or other such meetings. 

* The 14 days applies to all sections covered by this 
agreement for the person not the job. 

(2) For employees working more than 14 full days 
provision of accommodation will be at Westrail's discretion 
as follows— 

(a) Employees in the— 
Civil Engineering Division—Structures (more 
thp two in a working team) Electrical Systems 
Division—Line and Signal Gangs and Line and 
Cable Gangs 

will be generally accommodated in caravans of 
the agreed standards. 

(b) Other employees covered by this agreement not 
identified in (a) hereof will generally be accom- 
modated in hotel/motel or private accommodation 
of their choice, and paid the appropriate allowance. 
However, on rare occasions, after consultation 
with the relevant union, they may be accommo- 
dated in caravans of the agreed standards where 
available. 

(3) Use of Caravans 
Where caravans are to be used the aim will be for— 

(a) Civil Engineering Division Structures employees 
(where more than two in a working team); and 
Electrical Systems Division Line and Signal 
Gangs and Line and Cable Gangs, to be accommo- 
dated in "two" person separate compartment 
caravans. However, in special circumstances, 
where practicable, "one" person caravans will be 
provided. 

(b) Motive Power Division employees working away 
from the Forrestfield Diesel Depot, Forrestfield 
Wagon Depot and Kewdale Plant and Equipment 
Depot; and Civil Engineering Division Perway 
Welders and Structures employees (where two or 
less employees working together); and Electrical 
Systems Division employees, other than in (a) 
hereof, to be accommodated in "one" person 
caravans. 

(4) Basic Standards for Caravans—Immediate Applica- 
tion 

(a) (i) Caravans when in use will be located in fully 
serviced caravan parks or where available 
suitable Westrail caravan parks. 

(ii) The ability to obtain supplies will be pro- 
vided by Westrail where sufficient on site 
facilities do not exist. 

(b) Provision of airconditioning and heating to ensure 
a temperature range of 18 to 24'' Celsius can be 
obtained. 

(c) Provision of a two door fridge/freezer. 
(d) Provision of inner spring mattress (only if such 

requested). 
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(e) Provision of a microwave oven. 
(f) All caravans are to be able to be locked securely. 
(g) Provision for a weekly linen change. 
(h) Provision of a cushioned arm chair. 
(i) The caravan is to be issued in a clean and hygienic 

condition to each new occupant. The responsibil- 
ity for keeping the caravan clean while occupied 
rests wit the occupant. 

(j) Adequate bedding and cooking utensils to be 
provided. 

(k) Adequate domestic cleaning equipment to be 
provided. 

(5) Desirable Standards for Caravans 
(a) Provision of three foot wide beds. 
(b) Provision of Chef Diplomate or equivalent stoves. 
(c) Provision of a sink large enough for domestic 

crockery. 
(d) Provision in one person caravans of a TV antenna 

outlet and a settee. 
(e) Provision of an internal/external boot locker. 
(f) Provision of security screen doors and windows 

to all caravans. 
The above desirable standards to become basic standards 

on 15 July 1992. 
(6) Employees covered by this agreement will not be 

required to use barracks or single person quarters. However, 
nothing in this agreement will prevent an employee, by their 
own choice and subject to Westrail approval, using any 
Westrail accommodation, including barracks and single 
person quarters, where available and being paid the 
appropriate allowance provided in Clause 28(2)(a)(ii). 

(7) The joint Union/Westrail working party will annually 
consider upgrading the standards of any employer's accom- 
modation based on the changing community standards. This 
will apply to accommodation that employees covered by this 
agreement may be directed to use. 

Schedule A. 
Midland Workshops Disability. 

Group 1 Area 
Welding Engineer 
Test Room 
Sundries employed in Health Centre, Canteen, 

Time Office and Works Managers Centre 
Paint Shop 
Tarpaulin Shop 
Yard 
Pattern Shop (see also Group 4) 
Electrical Shop 
Tool Room 
Apprentice Schools 
Rollingstock—Block One (Wood Trades) 
Trimming Shop 
Machine Shop (excluding wheel section—see 

Group 3) 
Track Equipment—General Engineering Section 
Track Equipment—Maintenance Fitters 
Electrical Shop—Traction Motors 
Salvage Yard 
Electric Overhead Cabin Controlled Cranes (All 

areas except the foundry) 
Stores—(All areas—Includes Supply Division 

Midland) 
Foreman's Office Assistants—(All areas) 

Group 2 
Diesel Engine Shop 
Coppersmith Shop 
Blacksmith Shop 
Bogie Shop 
Rollingstock Block One (excluding Wood 

Trades—see Group 1, and Rollingstock Wash- 
ing Attendant—see Group 4) 

Wood Mill—Firewood Saw Incinerator 
Track Equipment—Blacksmiths and BoUermak- 
ers 

Track Equipment—Heavy Vehicles 
Track Equipment—Maintenance Plumbers 
Track Equipment—Maintenance Carpenters 
Fitting Shop—Boilermakers 
Fitting Shop—Section 2—Bogie Shop 
Fitting Shop—Section 3—Loco Rebuild 
Fitting Shop—Section 6—Auxiliary 
Fitting Shop—Section 7—Manufacturing 
Boiler Shop 
Test Tub 

Group 3 
Wheel Section of Machine Shop (Fitters and 
Workshop Attendants when engaged on wheels 
and axles and its associated componentary) 

Group 4 
Plating Shop 
Steam Cleaning (Electrical, Diesel, Machine, 

Track Equipment and Paint Shops) 
Fitting Shop—Section 1—Stripping Pit 
Rollingstock Washing Attendant—Block 1 
Fitting Shop—Section 4—Off Schedule Repairs 
Patternmakers when working with Fibreglass and 

Plastic in Pattern Shop 
Fibreglass Shop 
Painters when spray painting in spray painting 

booth and shed 
Paint Shop Grit Blast Booth (employees when 

engaged operating the grit blast guns within the 
grit blast booth) 

Foundry (Including the foundry overhead cabin 
controUed cranes) 

Tradesmen when engaged in magnaflux process 
Diesel Shop Auxiliary Section 

(i) When overhauling Mesabi radiators 
(ii) When stripping all makes of gear boxes 

(iii) When engaged stripping cylinder heads for 
more than four hours at one time. 

Diesel Shop Section 2, Small Engine Railcars 
(i) When stripping engines and engine compo- 

nents 
(ii) When Honing 

(iii) When reassembling engines not steam 
cleaned 

(iv) When testing engines on test tub. 
Diesel Inspectors 

(i) When testing or running engines in artificial 
load conditions 

(ii) When required to work under railcars on 
deep or shallow pits. 

Diesel Shop Turbocharge Section 
(i) When stripping the following turbo- 

charges— 
EMD—L Class 
ALCO—N Class 
NAPIER—EE Class 

Diesel Shop Injection Room 
(i) When working with hand immersed in 

calibration fuel for more than four hours on 
the following equipment— 

Woodward govemers 
English Electric fuel pumps 
General Motors unit injectors. 

Diesel Shop Heavy Engine Section 
When stripping engines 
When working on engines stiE in locos 

Schedule B. 
Uniforms and Clothing. 

Battery Hands (S & CE) 
(a) 1 suit woollen overalls for use when required. 
(b) Brakevan Stowers—(Perth Parcels)— 

Winter—1 cap. 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue), 
thereafter 2 shirts, 1 tie per annum. 
1 belt (initially) replacement as required, but not 
more than one every 2 years. 



(c) Chainmen—1 rainsuit every 2 years. 
(d) Conductors— 

1 uniform (1 coat 2 pair trousers) 
2 shirts per annum 1 bow tie as required 
1 belt (initially) replacement as required, but not 
more than 1 every 2 years 
1 raincoat or overcoat every 4 years. 

(e) Checkers—1 cap and hat every 2 years. 
(f) Checkers working outside— 

1 rainsuit every 2 years 
Rubber boots as required. 

(g) Checkers—Weighbridge— 
1 rainsuit every 2 years. 

(h) Car and Wagon Builders on Battery Boxes— 
Acid resistant overalls as required. 

(i) Car and Wagon Examiners— 
2 pair overalls or 2 * ngaree suits per annum 
1 rainsuit every 2 years 
1 bump cap as required 
1 felt hat per annum. 

(j) Electric Battery Hands and Assistants, and Acid 
Room Attendants— 
2 pair woollen overalls per annum 
Rubber boots as required 

(k) Electric Battery Hands and Assistants, Train 
Lighting Section— 
2 pair woollen overalls per annum 
Rubber boots as required 
1 rainsuit every 2 years. 

(1) Filter Plant Operator— 
Rubber boots as required. 

(m) Fuelmen (Diesels)— 
1 rainsuit every 2 years. 

(n) Guards (Suburban Pass, Mail an Express)— 
Winter—1 cap. 1, 3 piece suit per annum 
1 nylon raincoat or overcoat every 4 years 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts 
1 tie per annum, 1 belt (initially) replacement as 
required but not more than 1 every 2 years, 

(o) Guards (mixed or Goods)— 
1 cap and waterproof cover; or 1 cap and 
waterproof cover and 1 hat every 2 years 
Winter—1, 3 piece suit 
1 rainsuit every 3 years 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt 
(initially) replacement as required but not more 
than 1 every 2 years. 

(p) Gatekeepers— 
Winter—2 piece uniform, 1 cap as required 
1 nylon raincoat 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt, 

(q) Trackmasters and Trackmen—Geraldton to the 
No. 2 Rabbit Proof Fence and all gangs west 
thereof, west of No. 2 Rabbit Proof Fence and 
south of Goomalling, and Salmon Gums and south 
thereof— 
1 long oilskin coat every 2 years 
1 pair leather leggings every 6 years 
1 sou-wester hat every 2 years 
Provided such need not be supplied to Temporary 
Trackmen with less than six months continuous 
service. 
All areas after completion of three months 
service— 
2 pair long trousers or 
1 pair long trousers and 1 pair shorts per annum 
2 long sleeved shirts per annum 
2 short sleeved shirts per annum 
1 belt every 2 years 
1 pair of boots per annum 

1 felt or 2 washable type hats (initial issue) then 
on request but not more than annually except in 
areas as described above where succeeding issues 
to be not more than every two years, 

(r) Interlocking Workers (S & CE Branch)— 
1 rain suit every 3 years. 

(s) Junior Station Assistants— 
Winter—1 cap, 1, 3 piece suit per annum 
Summer—2 pair trousers 
3 shirts (initial issue) thereafter 
2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(t) Lavatory Attendant—(Traffic Branch Only)— 
Winter—1 cap, 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie pier annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(u) Lifters passing out wagons— 
1 rainsuit every 2 years. 

(v) Lifters in Pits—1 bump cap as required, 
(w) Length Runners (all areas)— 

1 rainsuit every 2 years 
1 sou-wester hat every 2 years. 

(x) Length Runners (Walking)— 
1 sou-wester hat every 2 years 
1 rainsuit every 2 years 
1 pair boots per annum. 

(y) Machine Operators— 
1 rainsuit every 2 years. 

(z) Motor Tractor Drivers—Lister Driver— 
2 pair overalls per annum. 

(aa) Motor Bus Drivers and Motor Bus Conductors— 
1 coat, 2 pair trousers, 2 shirts, 1 tie, 1 cap per 
annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ab) Motor Car Drivers—employed on calling duties— 
1 dust coat with emblem on pocket. 1 cap per 
annum 

(ac) Number Takers— 
Winter—1 cap. 1, 3 piece suit per annum 
1 rainsuit every 2 years 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ad) Oilers—1 rainsuit every 2 years. 
(ae) Porters (other than those engaged solely on goods 

work)— 
Winter—1 cap. 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(af) Porters employed as lampmen, Perth— 
Winter—1 cap, 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ag) Porters employed as Point Cleaners (Perth, 
Kewdale, Forrestfield, North Fremantle)— 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 felt hat and 1 cap every 2 years. 

(ah) Porters employed as Car Cleaners and Road 
Service Motor Bus Cleaners— 
2 pair overalls, 1 cap per annum and 1 felt hat 
every 2 years 
1 pair rubber boots as required 
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(ai) Porters (utilised as Motor Bus Drivers)— 
1 pair trousers, 2 shirts, 1 tie per annum 
1 jacket every 2 years 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 

(aj) Porters, Hall (C.C.E. & Traffic)— 
1 uniform (2 trousers, 1 coat) per annum 
2 shirts, 1 tie per annum 
1 cap as required 

(ak) Porters sheeting coal at Collie— 
2 pair overalls per annum. 

(al) Porters temporary Perth Parcels— 
Up to 3 months—1 blue bib type apron 
After 3 months— 
Winter—1 cap, 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 

(am) Porters engaged unloading vealers— 
1 dungaree suit per annum 

(an) Porter Car Parking Attendant City Station— 
Winter—1 cap, 1, 3 piece suit per annum 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 nylon coat every 4 years 

(ao) Porter in Charge, East Perth Diesel Car Shed- 
Winter—1 cap, 1, 3 piece suit per annum 
1 rainsuit every 2 years 
Summer—1 pair overalls 

(ap) Rail Motor Driver— 
1 rainsuit every 2 years 

(aq) Sheeters working outside Kewdale—Robb 
Jetty— 
1 rainsuit every 2 years 
2 pair overalls per annum 

(ar) Septic tank attendants— 
2 pair overalls per annum 

(as) Shunters, Head Shunters and Train Despatcher— 
1 felt hat per annum 
Winter—1 battle jacket, 1 pair trousers, 1 rainsuit 
every 2 years 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 

(at) Tractor Drivers and Assistants— 
1 rainsuit every 2 years 

(au) Truck Divers and Assistants engaged in handling 
sheets— 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 pair rubber boots every 2 years 

(av) Truck Drivers, Vehicle Pool Handling Batteries— 
Acid resistant overalls for use when required 

(aw) Delete 
(ax) Time Office Messenger— 

1 rainsuit every 2 years 
(ay) Ticket Collectors— 

1 uniform (1 coat, 2 pair trousers) 2 shirts, 1 tie 
per annum 
1 cap, 1 belt (initially) replacement as required, 
but not more than 1 every 2 years 

(az) Ticket Examiners on Trains—■ 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 1 cap as required, 1 bow tie as required 
1 belt (initially) replacement as required, but not 
more than 1 every 2 years 
1 raincoat or overcoat every 4 years 

72 W.A.I.G. 

(ba) Ticket Issuer— 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 2 ties per annum. 1 cap every 2 years 
1 belt (initially) replacement as required, but not 
more than 1 every 2 years 
1 raincoat or overcoat every 4 years 

(bb) Traffic Branch—Employees—when required oc- 
casionally to work outside during wet weather, 
shall be provided with a rainsuit as required. 

(be) Watchmen— 
Winter—1, 2 piece suit per annum 1 cap as 
required. 1 rainsuit every 2 years 
Summer—2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 overcoat every 4 years 

(bd) Workers on No. 1 Road Perth Car Sheds— 
To be supplied with rubber boots as required 

(be) Workers hosing out stock trucks— 
3 pair overalls per annum 
1 rainsuit every 2 years 
Rubber boots to be provided for use of men so 
engaged 

(bf) Technicians on trains— 
1 uniform coat 
2 pair trousers each year 
2 shirts, 1 bow tie 
1 belt each two years 

(bg) Shunters and Head Shunters on standard gauge or 
dual gauge shunting — 
1 pair of gloves per annum. 

Respondent 
Western Australian Government Railways Commission. 
Dated at Perth this 25th day of July, 1969. 

PUBLIC SERVICE APPEAL 
Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Christopher Johns 

and 
The State Government Insurance Commission. 

No. PSAB 2 of 1992. 
COMMISSIONER J.A. NEGUS. 

30 July 1992. 
Order. 

WHEREAS the applicant sought and was granted leave to 
withdraw this claim, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gregory Taylor 

and 
Public Service Commission. 

No. PSAB 5 of 1992. 
COMMISSIONER J.A. NEGUS. 

13 July 1992. 
Order. 

HAVING been advised by the Applicant that he no longer 
wishes to continue with his application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 54 of 1991. 
Between: 

C. Hardie-Neil 
Recommended Applicant 

and 
M. Gerlach 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 6th day of July 1992. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR R. CURRY—MEMBER. 
MR J. KAUB—MEMBER. 

Position: Senior Staff Educator. Level 5—Authority for 
Intellectually Handicapped Persons. 

Appearances: Mr R. Witschge appeared on behalf of the 
Recommended Applicant. 

Mr R. Grigoroff appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Ms M. 
Gerlach against the recommendation that Ms C. Hardie-Neil 
be appointed to the vacant item of Senior Staff Educator— 
Level 5 by the Authority for Intellectually Handicapped 
Persons. 

The background to the advertising of this vacancy is 
somewhat unusual and should be outlined. Ms Hardie-Neil 
commenced as a Social Trainer in February 1974 and 
achieved a Level 2 appointment in 1978. For almost 7 years 
from July 1980 she was a Staff Educator (Tutor) at Level 
3. Since March 1987, she has been the substantive 
incumbent of the Senior Staff Educator post at Level 4. She 
can claim a total of about 10 months as Acting Manager, 
Human Resources Development, paid variously at Level 5 
and 6 for the Level 7 post 

It seems that in 1990 and 1991 the powers that be decided 
that each region of the Authority should have the services 
of a Social Trainer Co-ordinator—Level 5 and that these 
new offices should assume some of the professional support 
and training functions formerly supplied by the Senior Staff 
Educator to the Authority generally. The Senior Educator 
duties and responsibilities were seen to have grown 
significantly since March 1987 so as a matter of equity a 
Temporary Special Allowance was paid to the incumbent at 
Level 5 from April 1991 and around that time acting 

appointments were made to the four positions in the regional 
directorates. 

Ms Hardie-Neil sought to have her position formally 
reclassified to Level 5. She was actively involved in drafting 
a new Job Description Form which was said to be effective 
from 10 December 1991 and was duly registered as 
at 7 April 1992. It was her evidence that she had performed 
many of the new duties for most of her sojourn as Senior 
Staff Educator. 

The agency's Classification Review Committee re- 
sponded to Ms Hardie-Neil's application by approving a 
Level 5 classification for the item but they followed merit 
protection principles in ruling that the position must be 
declared vacant and advertised. It would be understandable 
if Ms Hardie-Neil and her close workplace associates 
viewed the advertising and selection process as an unfortu- 
nate nuisance which was a mere hiccup in the smooth 
progress of the Human Resources Development Branch. She 
was seen, after all, to have been forced by circumstances to 
enter into a competition for her own position. 

Ms J. Elliott, the Principal Consultant Social Trainer, 
gave evidence to the Board on behalf of the selection panel. 
They had rated the recommended applicant as superior to the 
appellant on 7 of the 11 selection criteria. They were seen 
as equal on 3 criteria, despite Ms Gerlach's having 
completed a Bachelor of Science with majors in Psychology 
and Anthropology. 

An advantage was accorded to the appellant on written 
communication skills and some surprise was expressed that 
at interview Ms Hardie-Neil had not shown her 'normally 
excellent' interpersonal skills to greater effect. 

When the Board had the opportunity to hear the evidence 
of both the recommended applicant and the appellant, we 
were left wondering if the selection panel had interviewed 
the same officers as those who appeared before us. Ms 
Hardie-Neil had made a painstaking preparation for the 
selection interview and she confessed to having found it to 
be a harrowing experience. 

In these proceedings she read at length from copious 
handwritten notes rather than from her statement of 
evidence. There was little indication that she had internal- 
ised the information which she was reading to us. Although 
she claimed involvement in preparing the Level 5 J.D.F., we 
were not convinced that she had any real vision or 
understanding of the role and function of the newly 
classified item in the overall structure. Her responses to 
questioning did not inspire confidence. 

We accept from the evidence of Staff Reports and other 
testimonials that Ms Hardie-Neil has performed the role of 
Senior Staff Educator adequately and to the satisfaction of 
her superordinates at Level 4. We suspect that she must have 
been stretched to the limits of her capacity at that level 
because there is no evidence before us to confirm her 
suitability for appointment to a managerial role at Level 5. 

Turning to Ms Gerlach, it is clear that some members of 
the selection panel must have taken the view that she should 
not bother to apply for the promotion. On any independent 
assessment she can establish a strong claim to the vacant 
item. She has management and supervisory experience 
totalling 7 years since 1982. Her extra academic qualifica- 
tions are relevant and of long standing. Her secondment for 
two years as a T.A.F.E. Lecturer is especially relevant to the 
education of Social Trainers. 

The appellant was confident and articulate in relating her 
skills and abilities to the selection criteria. She responded 
more than adequately to a question raised by Mr Witschge 
without prior notice on a matter which he had gleaned from 
her 1988 Confidential Staff Report. Her qualities were 
warmly attested to by Mr Purdie who has supervised Ms 
Gerlach as her line manager for a decade or m ore. 

It is the unanimous view of this Board that Ms Gerlach 
has established a better claim to the promotion than the 
recommended applicant so her appeal is upheld. 

Board members recognise that this decision will come as 
a shattering blow to Ms Hardie-Neil but it must be accepted 
graciously by all concerned in compliance with the 



of the Authority are faced with two challenges. They must 
manage the ongoing career of Ms Hardie-Neil with concern 
and compassion so that she continues to achieve job 
satisfaction and to make a real and worthwhile contribution 
to the mission of the Authority. They must ensure also that 
Ms Gerlach is given every opportunity and co-operation, 
particularly during the orientation period, to make a smooth 
transition into her new role. She should not under any 
circumstances come to feel that she is being frozen out or 
is having to fight for acceptance in what might be seen as 
a 'closed shop'. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Chairperson of the Board. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 63 of 1991. 
Between: 

M. Johnson 
Recommended Applicant 

and 
M. Gerlach 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 6th day of July 1992. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR D. HOUNSOME—MEMBER. 
MR C. FLOATE—MEMBER. 

POSITION: Social Trainer Co-ordinator, Level 5— 
Authority for Intellectually Handicapped Persons. 

Appearances: Mr R. Witschge appeared on behalf of the 
Recommended Applicant. 

Mr R. Grigoroff appeared on behalf of the Appellant. 
Reasons for Decision. 

THE COMMISSIONER: This is an appeal by Ms M. 
Gerlach against the recommendation that Ms M. Johnson be 
appointed to the newly created position of Social Trainer 

the Authority for Intellectually Handicapped Persons. 

Evidence was adduced from Ms M. Walker, the Regional 
Director who had chaired the selection panel. She gave the 
Board detailed information about the responses to questions 
which led the panel to their view that Ms Johnson should 
receive the recommendation in preference to Ms Gerlach 
who was also adjudged as suitable for appointment. 

It seems that the Authority does not choose to follow the 
Public Service guidelines which suggest having a person 
from outside the agency on selection panels. I expressed 
some mild surprise on learning that one member of the 
selection panel on this occasion had been an applicant for 
one of the group of four Social Trainer Co-oidinator 
positions which were created simultaneously by the Author- 
ity. I was later assured that Social Trainer applicants at 
A.I.H. feel comfortable when they have an experienced 
member of their own work group on the selection panel. 

Members of the Promotion Appeal Board are jointly of 
the view that the appellant was unable to establish a better 
claim to the promotion than the recommended applicant so 
the appeal must be dismissed. Ms Gerlach established some 
advantage in that she achieved the status of Supervisor at 
Level 3 as early as June 1982 and has amassed some 7 years' 
service at that supervisory level. She was seconded to lecture 
at T.A.F.E. for a period. By her own admission she has not 
worked in a residential facility since 1979. 

Ms Johnson became a Senior Social Trainer at Level 2 
in 1985 but she can claim 3 years of acting as a Supervisor 
at Level 4. It is that experience which is directly relevant 
to the duties of Social Trainer Co-ordinator and gives her 
the advantage over Ms Gerlach. She was able to speak with 
clarity and authority of her successes in the hands-on 
management role. The Board was convinced of her ability 
to successfully carry out the duties of the position under 
review. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Chairperson of the Board. 

FILE NO. DATE 
LODGED 

27/11/91 
27/11/91 
12/9/91 
15/6/90 
9/1/92 
10/1/92 
4/12/91 
10/9/91 
30/10/91 
25/9/91 
20/2/92 
15/4/92 
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17/2/92 
23/12/92 
26/9/91 
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28/1/92 
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28/1/92 
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FINALISATION 
DATE 
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26/3/92 
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9/6/92 
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8/7/92 
22/7/92 
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SCHOOL TEACHERS 
TRIBUNAL— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education. 

No. T 2 of 1992. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY. CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

15 July 1992. 
Reasons for Decision. 

THE CHAIRPERSON: These are the joint reasons for 
decision of Ms Reeves and myself. 

This is an application by the State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") to vary the 
Government School Teachers' Salaries Award (1981). The 
variations sought are increases of 2.5% in all salary rates 
provided therein and some allowances. The Hon. Minister 
for Education (hereinafter "the Employer") supports the 
application but only so far as it would apply to teachers 
employed in all schools and institutions covered by the 
Award other than those in technical and further education 
institutions (hereinafter "TAPE"). 

The SSTU submits that the increases sought are in line 
with those allowed pursuant to the Wage Fixing Principles 
as enunciated by the Commission in Court Session in 
January 1992 [72 WAIG 191], and specifically that part of 
the Principle governing wage adjustments which allows for 
an increase of 2.5% in salaries [at page 201]. 

It is noted that this increase actually has been available 
since the State Wage Case decision which issued in June 
1991 [71 WAIG 1723]. Its reiteration in the January 1992 
State Wage Case decision reflects merely the policy adopted 
by the Commission in Court Session at that time of 
consolidating the expression of existing and continuing 
Principles as well as the incorporation of a Principle 
governing enterprise bargaining agreements for the purposes 
of the centralised wage fixing system. 

The parties here chose not to pursue the 2.5% increase 
when it became available in June 1991 and, shortly after, 
they reached agreement that an increase of $12.00 per week 
should apply. This came into effect administratively and 
outside the Award. This situation is dealt with subsequently. 

Another relevant consideration here is the current 
situation of the parties so far as the Structural Efficiency 
Adjustment allowable under the September 1989 State 
Wage Case decision is concerned. Other than teachers 
engaged in TAPE, this process was completed by way of a 
special case decided in January 1992. The position so far as 
teachers in TAFE are concerned is different and it is in this 
that the crux of the objection by the Employer to this part 
of the claim lies. 

The Tribunal was told by Mr Stratton (who made 
submissions limited to TAFE on behalf of the Employer) 
that after extensive negotiations, and particularly after the 
amalgamation of government departments resulting in the 
Department of Vocational Education and Training becom- 
ing responsible for the administration of TAFE, common 
ground between the Employer and representatives of the 
SSTU for the purposes of pursuing a special case incorporat- 
ing finalisation of the structural efficiency agenda had been 
reached in March this year. This proposition then com- 
menced to be subjected to internal SSTU processes before 
the final position of the SSTU would be known. The 
Employer could only await the outcome which would not 
be known for some weeks yet. In essence then.the 
Employer's opposition to the claim so far as it would apply 

to teachers in TAFE is that there is unfinished business 
pursuant to the 1989 Principles which should be completed 
first. 

It is convenient to note here that in the light of the 
respective submissions by the parties the Tribunal sought 
further information from the SSTU on the decision of its 
annual conference which it says governed its approach to 
this application, as well as on the means of its internal 
decision making for the purposes of the consideration of the 
March proposition and the minimum time involved from 
commencement to completion for the purposes of a claim 
of the nature of that before the Tribunal on this occasion. 
The SSTU has now provided that detail. It is the subject of 
subsequent comments in these reasons. 

As already noted, this application seeks an increase of 
2.5% in all salaries covered by the Award pursuant to Part 
1. Structural Efficiency Adjustment of the Wage Adjustment 
Principle. For convenience of reference this is repeated in 
full as follows— 

1. Structural Efficiency Adjustment 
Provided that an award or industrial agreement 

has not already been varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under the 
previous State Wage Principles which applied 
from June 1991 (71 WAIG 1723) then: 

(a) There will be allowable under these Princi- 
ples an increase to a maximum of 2.5 per cent 
in both minimum rates and paid rates awards. 
The actual date of operation will be the date 
on which that award or industrial agreement 
is varied in accordance with this Principle 
which provides that: 

Structural Efficiency Principle 
Consistent with the ongoing implementa- 

tion of the Structural Efficiency Principle 
determined in the State Wage Decision of 17 
June 1991, any party to a minimum rates 
award or a paid rates award seeking the 
increases in wages or salaries allowable 
under this Principle is required to satisfy the 
Commission: 

(i) that the parties to the award have 
examined or are examining both award 
and non-award matters to test whether 
work classifications and basic work 
patterns and arrangements are appropri- 
ate—the examination to include spe- 
cific consideration of: 
(aa) the contract of employment includ- 

ing the employment of casual, 
part-time, temporary, fixed term 
and seasonal employees; 

(bb) the arrangement of working hours; 
(cc) the scope and incidence of the 

award; 
(ii) that facilitative provisions have been 

inserted in relevant clauses of the 
award; 

(iii) that the award requires enterprises to 
establish a consultative mechanism and 
procedures appropriate to their size, 
structure and needs for consultation and 
negotiation on matters affecting their 
efficiency and productivity; 

(iv) that the award, in order to ensure 
increased efficiency and productivity at 
the enterprise level, while not limiting 
the rights of either an employe r or union 
to arbitration, provides a process 
whereby consideration can be given to 
changes in award provisions; any agree- 
ment (not being an enterprise bargaining 
agreement for the purposes of the 
Enterprise Bargaining Principle) 
reached under this process would have 



to be formally ratified by the Commis- 
sion and any disputed areas would be 
subject to conciliation and/or arbitra- 
tion; 

(v) that there is a provision in the award to 
the effect that an employer may direct 
an employee to carry out such duties as 
are within the limits of the employee's 
skill, competence and training; 

(vi) that the parties to the award have 
implemented, substantially, the Struc- 
tural Efficiency Principle determined in 
the September 1989 State Wage Deci- 
sion (69 WAIG 2917 at 2927) and have 
applied or arc applying consequential 
award reforms to the workplace which 
include but are not limited to: 

• establishing skill-related career 
paths which provide an incentive 
for employees to continue to par- 
ticipate in skill formation; 

• eliminating impediments to 
multi—skilling and broadening the 
range of tasks which an employee 
may be required to perform; 

• creating appropriate relativities be- 
tween different categories of em- 
ployees within the award and at 
enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility 
and the efficiency of the industry; 

• including properly fixed minimum 
rates for classifications in awards 
and/or industrial agreements, relate 
appropriately to one another, with 
any amounts in excess of these 
properly fixed minimum rates 
being expressed as supplementary 
payments; 

• updating and/or rationalising the 
list of respondents to awards; and 

• addressing any cases where award 
and/or industrial agreement pro- 
visions discriminate against sec- 
tions of the workforce. 

(vii) that the parties to the award have 
commenced the minimum rates adjust- 
ment process or are prepared to com- 
mence it, in the acceptably near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary pay- 
ments. 

(c) The Commission, after hearing the parties to 
an award and being satisfied that a proper 
case has been made, may recommend that 
overaward payments be increased by the 
same percentage adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under 
this Principle unless and until it has been 
varied to give effect to the second Structural 
Efficiency Adjustment allowable under the 
September 1989 State Wage Decision (ie. an 
increase of $10.00 per week for employees 
at the basic skills/trainee level; $12.50 per 
week at the semi skilled employee level; and 
$15.00 per week or 3%, whichever is the 
higher, at the tradesperson or equivalent level 
and above). 

[72 WAIG 191 at 201] 
Thus, this Principle continues the policy of "controlled 

decentralisation" adopted through the wage fixing system 

since 1987 by requiring parties seeking ratification of wage 
increases to meet certain criteria to that end. These criteria 
have variously included commitments to examine specified 
matters, demonstrations of negotiations, evidence of partic- 
ular change, award regulated obligations and other courses. 

It can readily be seen that the Principle under which this 
application is brought includes criteria to be met which 
involve actual (not intended nor alternatives to) award 
provisions. This is significant. We refer to (a)(ii)-(v) 
inclusive. As well there is review action involving the award 
required per (a)(i) and (vi) as well as consideration of the 
minimum rates adjustment process in (vii). The prohibition 
in (d) is important; and (b) and (c) specify the policy of 
application of the 2.5% to wage rates including supplemen- 
tary payments and to over award payments. In the absence 
of submissions on the latter, we take them no further. 

First, to deal with that part of the application which is 
contested. 

It is clear from an examination of the claim so far as it 
relates to TAPE in the context of the pre-requisite condition 
cited above of satisfaction of the 1989 Principles that it can 
not succeed. But this finding should not mean that such a 
claim can not be subsequently pursued when the condition 
is not met though; albeit it must still meet the other tests to 
be successful. To facilitate any further application a liberty 
to apply should be incorporated in the decision which issues 
here. 

That leaves the remainder of the claim: that is, the claim 
for an increase of 2.5% to apply to the salaries of teachers 
in primary and secondary schools in the public sector and 
to apply to some allowances. 

In this respect the pre-requisite so far as completion of the 
1989 Structural Efficiency Principle has been satisfied. The 
parties go on to submit that, so far as they are relevant and/or 
appropriate, all other pre-requisites have also been satisfied. 
Detail was provided in support of this contention by the 
SSTU. The submissions of the SSTU were largely endorsed 
by the Employer. 

So far as the pre-requisite of (a)(i) is concerned we 
consider the developments detailed illustrate progress on 
key issues such to satisfy that criterion. But beyond that, the 
situation is not as clear-cut as the parties would have it. In 
some respects the criteria of actual award provisions are not 
met. In others, the actual situation is either not addressed or 
needs clarification. 

The parties say that there are various and justifiable 
reasons for the award (or awards) covering public sector 
teachers not to include some of the pre-requisites. In 
particular they point to the employment of teachers in the 
public sector in WA being subject to the Education Act 
1928-1981. We note that that legislation gives rise in section 
28 to an ability for the Minister for Education to make 
regulations on matters involving the service of teachers. The 
parties referred the Tribunal to these. Thus, they say, out of 
these sources there is a matrix of obligation and regulation 
of matters including conditions of service of teachers in 
employment in the public sector distinct from but in addition 
to those obligations encompassed in industrial awards. As 
the parties would have it, some of the criteria set down in 
the specific Principle have been met in a de-facto sense 
through this regulation external to the award/s and/or 
through administrative arrangements. On that basis they say 
that the pre-requisites for the Principle relied on have been 
"satisfied". 

As well as being a doubtful proposition in some respects 
in even a "de-facto" sense, this appears to us to have lost 
sight of some important considerations. 

First, it is a fundamental precept of the centralised wage 
system that it is unions and employers who are recognised 
as the principals. 

Second, in the centralised wage system it is the principals 
who are expected thereby to accept and abide by the 
obligations that entails. So far as the specific Principle is 
concerned that means obligations (as well as rights) 
expressed in relevant industrial awards. 



So far as access to the legislative function of award 
making by the Tribunal is concerned, it is both the SSTU 
and the Employer which have standing subject to the 
Industrial Relations Act 1979. 

The Employer of course has access to the Tribunal by 
virtue of the function of employing teachers. The SSTU's 
standing is through its registration for the purposes of the 
Industrial Relations Act 1979. So far as we are aware the 
SSTU has no standing as a "party" for the purposes of the 
Education Act 1928-1981. It certainly has no authority in 
respect of the Education Act Regulations or the making of 
them. And it has no standing under those Regulations. Thus 
the SSTU can not be said to have rights and obligations 
pursuant to these sources which are parallel to those which 
would arise under an award provision of the type envisaged 
in the Principle. And nor would they under any administra- 
tive arrangements. 

The point may be illustrated by reference to the 
pre-requisite set down in the Principle under (a)(iii) and (iv). 
It would seem from the submissions of the parties that they 
have agreed on administrative arrangements which allow of 
the agenda items identified by the Principle being raised, 
discussed and progressed. This reflects well on the 
credibility of the parties but it does not, in our view, 
establish an obligation on either of the parties to consult 
which has the force of an award. It is conceivable that a 
change of policy by either could see an end to the 
arrangement whereas, in the usual course, the onus on a 
party seeking to end or vary an award obligation would be 
to establish the merit of that change. 

Leaving aside then any comment on the detail of 
arrangements between the parties which may well go to the 
ends of the criteria in the Principle, it seems to us that there 
is a fundamental problem to endorsing these in lieu of a true 
meeting of the pre-requisites so far as expression in the form 
of award obligations is concerned. 

There is another factor which we have not ignored in 
considering the position of the parties. It involves jurisdic- 
tion. The definition of "industrial matter" for the purposes 
of the exercise of powers under the Industrial Relations Act 
1979 so far as teachers in the public sector are concerned 
is distinct from all other employees covered by the Act; is 
exclusive to them; and is very limited. However, that 
definition also includes an ability for the Employer and the 
SSTU to agree to have any matter regulated by or under the 
Education Act 1928 dealt with by the Tribunal, subject to 
its approval, as if it were an "industrial matter" for the 
purposes of the Industrial Relations Act 1979. 

Thus, given the fact of these parties choosing to pursue 
salary increases here within the centralised wage fixing 
system and, thereby, accepting subjection to the Wage 
Fixing Principles and given the mandatory award obligation 
criteria in the particular Principle being relied on here for 
salary increases, the question is not whether the employees 
are subject to regulation elsewhere or by administrative 
arrangements in these respects (and, in fact, we doubt that 
these submissions would stand up to scrutiny in all respects 
anyway) but why the parties have not chosen the existing 
available avenue in order to achieve the specific tests 
imposed. That is, the question of whether there is good 
reason why the tests should be waived here would have to 
be considered in the context not only of establishing good 
reason for this conclusion in the absence of recourse to an 
available alternative to achieve it but also in the context of 
the resulting absence of the SSTU as a patty of standing in 
the usual industrial award sense. 

But, having regard for the complexity of the current 
arrangements between the parties, the extent to which they 
are in the throes of negotiating on a number of important 
issues and the limited notice they have had of this line of 
questioning, we consider that it is one on which the parties 
should be further heard after they have had more opportunity 
to consider it. 

That too will be a further opportunity to hear the parties 
on another issue: whether the Award in question is a "paid 
rates" or "minimum rates" award. We are not convinced 
by the parties' comments about previous "technical" 

interpretations, the application of the Financial Administra- 
tion and Audit Act and so on as reasons for regarding this 
Award as a "paid rates" award. There is the fact of at least 
one over award payment. There may be others. We think that 
the issue needs early clarification before the Tribunal; and 
settlement. 

For all of these reasons we are prepared to endorse the 
increase of 2.5% to salaries applying to teachers other than 
those in TAFE but subject to the parties returning at a date 
to be fixed for the Tribunal to hear further submissions 
and/or to make orders as appropriate in respect of the 
questions raised in the foregoing. 

We would also endorse the proposed increase in 
allowances save that applying to Advanced Skills Teachers. 
So far as the latter is concerned the Employer's submission 
that given the different sequence involved in its ratification 
elsewhere in Australia under the Principles compared with 
in this State, it should remain unchanged and thereby 
parallel is accepted. 

Finally we would see the commitment per the 1989 
Principles being deleted in Division 2 of the Award by virtue 
of its now supercession by the 1992 State Wage Case 
General Order which has been expressed in Clause 
1A—State Wage Principles of this Award. 

It is noted that the over award $12.00 being paid as a 
consequence of the agreement between the Trades and Labor 
Council and the Minister for Labour in relation to the 
Accord Mark VI will be absorbed in the 2.5% increase to 
teachers in primary and secondary schools in the public 
sector as a result of the decision to increase the salaries 
applying by 2.5%. 

It remains only to make some observations about the 
circumstances of the SSTU for the purposes of the 
progression of its claim. We emphasize that these have no 
bearing on the decision in this matter. Nor do they constitute 
a particular comment on the merit or otherwise of any 
outcome of the SSTU's internal processes. They are and 
should be construed, only, as general comments going to 
common and reasonable industrial relations practice. We 
consider it appropriate to make these comments here 
because of the ramifications of the situation pointed up by 
the state of SSTU functioning for the purposes of this case. 

The comments go first to the position stated by the SSTU 
that in the bringing of this application it was bound by a 
decision out of its annual conference to proceed on "a whole 
of Union approach". As noted already, the Tribunal is 
obliged to the SSTU for the provision of further factual 
information on this situation and on its processes for 
decision making following questions posed to it in the 
course of the hearing and subsequently. This information 
includes the following statements. 

The Annual Conference of the SSTU is the supreme 
decision making body of the Union. Its decisions are 
binding on all members. Any changes to Conference 
decisions can only be effected after a referendum of the 
full membership has been conducted in accordance 
with the rules of the organisation or at a subsequent 
Conference. 

Conference 1991 passed the following motion: 
"That all future salary negotiations proceed on 

the basis that applications for salary rises be done 
on a whole of Union approach (ie. similar to the 
1988, 4% rise and previous practice)." 

[Letter : 10 July 1992] 
How this motion is to be interpreted in every day practice 

is not a matter for the Tribunal. But in the circumstances of 
the SSTU's application on this occasion, the implications of 
this manner of proceeding to negotiate on the pre-condition 
of a universal application are nothing less than arcane in an 
industrial relations context as well as in the context of the 
Wage Fixing Principles; especially given that the current 
Principles arising out of the State Wage Case a mere three 
months after the motion was passed included an enterprise 
based principle. 
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It is noted that this SSTU application was brought on 
behalf of all teachers across primary, secondary and TAPE 
public sector education and that its advocate went on to 
present, somewhat valiantly, a case on behalf of the total 
claim. The point here is not to reiterate that part of the total 
claim (that applying to TAPE teachers) was bound to fail 
on merit given the Principles. It is that it appears that the 
SSTU, as a consequence of a decision by its governing body 
(which ordinarily meets annually), was bound thereby not 
to consider, on its merits, the Employer's arguments in 
opposing this part of the claim and was bound to maintain 
this position regardlessly throughout. The nonsense that 
such a position leaves industrial relations in should be well 
understood. Indeed one can readily imagine the howls of 
outrage from any union should an employer adopt a 
universal administrative (as distinct from policy) decision 
such that it pre-empted that employer from dealing with a 
properly raised industrial issue, on its merits and for months. 

There is also the evidence of the length of time involved 
in the SSTU actually arriving at a position on the March 
proposition for TAPE teachers. At the time of hearing this 
claim on 9 July the Employer was still waiting for an 
answer. While the principle of industrial democracy most 
certainly is an admirable one to be encouraged and practised, 
the length of time required by SSTU internal processes 
before this large union will be able to even state its position 
is quite extraordinary. It appears that, since mid March, the 
proposition (arising out of negotiations involving SSTU 
representatives and supported by them) has gone to the 
SSTU's committee on TAFE matters for endorsement, then 
gone to the SSTU Executive for endorsement, then gone to 
a ballot of all members (including those not in TAFE 
areas—who would not be directly affected by it and who 
outnumber those who would), and is now going through a 
"devolution" process after which, finally, the SSTU can 
answer the Employer. 

In industrial relations a day can be a long time and a 
week's delay can be too longitude. The delay here before 
an answer to a properly raised proposal will be made is 
unreasonable in general industrial relations terms. 

These comments are limited to the effect of the method 
of internal consultation as seen in this case of course. They 
are not and should not be construed as any sort of attack on 
the principle of industrial democracy or accountability nor 
as going in any way whatsoever to the merit of any particular 
view within the SSTU's province. And any person or 
persons who seeks to utilise or contemplates utilising these 
comments to promote any such view needs to bear this in 
mind very carefully. 

And, of course, these comments categorically are not any 
sort of rationale for or justification of any breach of rule. 
Such an interpretation would be unconscionable 

The internal regulation of a union's affairs is a matter for 
its members subject to the Industrial Relations Act 1979. It 
is to be hoped though, that in arriving at that regulation there 
is a good understanding of all concerned of the need for the 
SSTU to be able to function in an industrial environment 
with due regard for equity and expedition in dealing with 
the employer on behalf of its members, and before the 
Tribunal. If not, there is a danger that the SSTU could be 
rendered ineffective and irrelevant through its own proc- 
esses. And, given its exclusive coverage of public sector 
teachers, that could leave a vacuum in an industry in which 
there are not only a large number of employees who would 
be affected but in which there is a significant public interest 
involved in the pursuit of good industrial relations. 

MR McKINNON: I support the decision with regard to 
the 2.5% salary claim for the primary, secondary and TAFE 
teachers. The way is open for a submission to be made in 
the near future as soon as the unfinished business pursuant 
to the 1989 Principles has been completed by the TAFE 
sector. 

However, I am unable to fully support the comments on 
the decision making processes of the SSTU. 

Although the TAFE sector and the primary and secondary 
sectors have to answer to different employers and have 
widely differing working conditions, while it is one Union, 

these are matters on which a united front should be presented 
as often as possible. 

Further, it is of the utmost importance that the Annual 
Conference continue to be the supreme decision making 
body of the Union; i.e. the body charged with the making 
of policy. If any policy is to be changed, or for some reason 
cannot be adhered to, then there must be democratic 
procedures in place to make policy changes between 
conferences. If the membership believe that this must be by 
referendum, then so be it! 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education. 

No. T 2 of 1992. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON. DEPUTY MEMBER. 

17 July 1992. 
Order. 

HAVING heard Ms P. Byrne on behalf of the State School 
Teachers Union of W.A. (Inc.) and Mr J. Ayling and Mr R. 
Stratton on behalf of the Hon. Minister for Education, now 
therefore the Government School Teachers Tribunal pursu- 
ant to the powers conferred by the Industrial Relations Act 
1979, does hereby order— 

1. That subject to any decision resulting from 2., 3. 
and 4. hereof, the Government School Teachers' 
Salaries Award (1981) as amended shall be further 
varied in accordance with the following Schedule 
and with effect from the beginning of the first pay 
period commencing on or after the 9th day of July 
1992. 

2. That the terms of 1. hereof shall be no less than 
three months on and from the 9th day of July 1992 
unless otherwise determined by the Government 
School Teachers Tribunal. 

3. That at a date to be fixed no less than three months 
on and from the 9th day of July 1992, the parties 
shall make further submissions justifying and/or 
clarifying their respective positions on the pre- 
requisites (ii), (iii), (iv), (v), (vi) and (vii) set down 
in the January 1992 State Wage Case decision [72 
WAIG 191 at 201] and the question of whether or 
not the Government School Teachers' Salaries 
Award (1981) is a "paid rates" award. 

4. That the matters for consideration pursuant to 3. 
hereof shall be divided from Matter No. T 2 of 
1992 and shall be designated Matter No. T 2(1) 
of 1992. 

5. That further in relation to 4. hereof, liberty is 
respectively reserved to the parties to make any 
application in Matter No. T 2(1) of 1992 for 
orders; provided that notice in terms and no less 
than 14 days prior to such hearing of such 
intention is given to the Government School 
Teachers Tribunal and with a copy to the other 
party at the same time. 

6. That notwithstanding 2. hereof liberty is respec- 
tively reserved to the parties to make application 
at any time for the 2.5% salary increase pursuant 
to Part 1. of the Wage Adjustment Principle for 
teachers employed in technical and further educa- 
tion institutions. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete "Part VII—State 

Wage Principles—September 1989" under Division 2.— 
Ministry of Education in this clause. 

2. Division 2. Part I—General: Delete this Part and insert 
the following in lieu thereof: 

Part I—General. 
The pay rates set out in this Division shall apply to 

teachers except those employed by TAPE with effect 
from the beginning of the first pay period commencing 
on or after the 9th day of July 1992. 

3. Division 2, Part HI—Salaries: Delete subclause (1) of 
this Part and insert the following in lieu thereof: 

(1) The following Salary Scales shall be paid to 
teachers employed in the Ministry of Education 
according to their qualifications, experience and 
position. 

Table 1—Teachers and School Administrators. 
Level Salary 

Per 
Annum 

Level 1 

Level 2 

Teachers 
Lecturers (Senior Colleges) 
Level 3 

21 317 
22 446 
23 764 
24 807 
26 439 
28 020 
30 085 
31 460 
33 700 
34 748 
36 204 
38 950 

41 782 
43 406 
45 245 

Principal of Primary School (< 100 students) 
Principal of Education Support School (< 40 

students) 
Principal of Agricultural School/College (< 40 

students) 
Deputy Principal District High School (Secon- 

dary) 
Deputy Principal District High School (Primary) 

(< 200 students) 
Deputy Principal of Primary School 
Programme Co-ordinator (Primary)—Distance 

Education 
Head of Department—Secondary Schools (previ- 

ously known as Senior Teacher) 
Programme Co-ordinator—(previously limited 

tenure Senior Teacher positions) 
Senior Lecturer—Senior College 
Deputy Principal Education Support School (> 40 

students) 
Level 4 47 262 

48 524 
49 786 

Principal of Agricultural School (40 to 80 stu- 
dents) 

Principal of Primary School (100 to 300 students) 
Principal of Education Support School (40 to 80 

students) 
Deputy Principal High and Senior High Schools 

(Provided that Deputy Principals of High and 
Senior High Schools with an enrolment of > 
600 students may progress to the minimum 
of Level 5) 

Deputy Principal District High School (Primary) 
(> 200 primary students) 

Deputy Principal Agricultural College (> 80 
students) 

Deputy Principal—Distance Education 
Head of School—Senior College 
Level 5 51 589 

53 318 
55 052 

Principal of Primary School (301 to 700 students) 
Principal of District High School (150 to 450 

students) 
Principal of Agricultural College (> SO students) 
Vice Principal—Distance Education 
Deputy Principal—Senior College 
Level 6 57 946 

59 680 
61 409 

4. Division 2. Part III—Salaries: Delete Table II— 
Education Officers, Table III—School Development Offi- 
cers, Table IV—Counselling Assistants, Table V—Guid- 
ance Officers and Table VI—School Psychologists of this 
Part and insert the following in lieu thereof: 

Table II—Education Officers 

Level 1 
Education Officer 
School Support Officer 

Level 2 
Education Officer 

Level 3 
Senior Education Officer 
Consultant 

Salary 
Per 

Annum 

31 651 
33 462 
35 269 
37 080 
38 887 
40 695 
42 035 

43 379 
45 003 
46 841 

48 859 
50 120 
51 383 

Table III—School Development Officers. 
Level Salary 

Per 
Annum 

$ 
Level 1 

30 599 
32 411 
34 218 
36 029 
37 832 
39 640 
40 984 

Table IV—Counselling Assistants. 
Level Salary 

Per 
Annum 

$ 
21 830 
23 150 
24 446 
25 756 
27 297 
28 883 
30 513 
32 151 
33 563 
34 969 
36 395 

No new appointments will be made to this 
salarv table from 1 Julv 1990. 
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lable V—Guidance Officers. 
Level Salary 

Per 
Annum 

$ 
Guidance Officer, Grade n 24 031 

25 360 
26 666 
27 969 
29 575 
31 207 
32 846 
34 482 
35 898 
37 317 
38 742 

Guidance Officer, Grade I 38 863 
39 577 
40 295 
41 009 
41 728 

No new appointments will be made to this salary 
table from 1 July 1990. 

Guidance Officer, Grade I 

Table VI—School Psychologists. 

Level 1 
School Psychologist (Provisional) 
School Psychologist 

Level 2 
School Psychologist 

Salary 
Per 

Annum 

29 087 
30 896 
32 707 
34 514 
36 321 

38 128 
39 939 
41 564 
43 191 

Level 3 
Senior School Psychologist 45 790 

46 829 
47 870 

Level 4 
Principal School Psychologist 49 315 

50 339 
51 383 

5. Division 2, Part IV—Allowances: Delete this part and 
insert the following in lieu thereof: 

Part IV—Allowances. 
The allowances and additional payments provided in 

this Part apply to the following teachers while they are 
engaged in carrying out the duties as stated. 

Per 
Annum 

$ 
Band 1 572 

• Responsibility for school bus services (1-5 buses) 
• Teacher of mentally/physically handicapped in 

Education Support Units 
• Special Responsibility Allowance 1 

Per 
Annum 

Band 2 1 144 
• Responsibility for school bus services (6-10 

buses) 
• Teacher of mentally/physically handicapped in 

Education Support Centres and Schools 

• Teacher at Remote Community Schools, as 
determined by the Chief Executive Officer 

• Teacher at the Distance Education Centre 
• Special Responsibility Allowance 2 

Per 
Annum 

$ 
Band 3 1 716 

• Responsibility for school bus services (11-15 
buses) 

« Teachers engaged in supervisory duties at residen- 
tial wings 

• Special Responsibility Allowance 3 

Band 4 2 288 
• Responsibility for school bus services (16 or more 

buses) 
• Youth Education Officer 
• District Youth Officer 
• Principal of a school with residential wing 
• Special Responsibility Allowance 4 

Per 
Annum 

$ 
Advanced Skills Teacher 1 200 

• Senior Teacher 
• Key Teacher 

(1) Allowances under this Part are not mutually 
exclusive, provided that a teacher shall only be 
entitled to receive one Special Responsibility 
Allowance. 

(2) The responsibility for school bus services shall be 
vested in the school Principal provided that this 
may be delegated to a Deputy Principal who shall 
then be entitled to payment of the appropriate 
allowance in lieu of the Principal. 

(3) (a) A teacher who is directed to undertake 
internal relief work during the minimum time 
set aside for release from face-to-face teach- 
ing shall be paid the following rates (calcu- 
lated as annual salary divided by 1673.45, 
except that Level 1 rates shall equal at least 
the hourly rate for Level 1 Point 8)— 

Per 
Annum 

Salary Grade Hourly Rate 
Level 1, Point 4 18.80 

Point 5 18.80 
Point 6 18.80 
Point 7 18.80 
Point 8 18.80 
Point 9 20.14 

Salary Grade Hourly Rate 
Level 2, Point 1 20.76 

Point 2 21.63 
Point 3 23.28 

(b) Payments for such work shall be made four 
times per year. 

6. Division 2, Part VII—State Wage Principles— 
September 1989: Delete this part. 
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NOTICES— 

Union matters- 

No. 954 of 1992. 
NOTICE is given of an application by the Metals and 
Engineering Workers' Union—-Western Australia, and 
"The Association of Draughting, Superivsory and Technical 
Employees, Western Australian Branch." for amalgamation 
pursuant to section 72 of the Industrial Relations Act 1979. 

The name of the proposed new organisation is to be the 
Metals and Engineering Workers Union—Western Austra- 
lian Branch. 

The rules of the proposed new organistion relating to the 
qualification of person for membership of the organisation 
are as follows— 

2. Eligibility for Membership. 
1. The Union shall consist of workers employed or usually 

employed— 
(a) in the State of Western Australia and engaged in 

any of the following trades or branches or 
vocations: 

(i) smiths, shipsmiths, angle iron smiths, lock 
smiths, ship's plumbers, coppersmiths, fitters 
and turners or either of these, sea going 
engineers, roll turners, patternmakers, mill- 
wrights, mechanical draughtsmen, brass fin- 
ishers, planers, borers, slotters, machine 
drillers, milling machinists, shapers and 
other iron machinists, mechanical and scien- 
tific instrument makers, machine joiners, die 
sinkers, toolmakers, heat treaters, stampers, 
drop hammer forgers, drill doctors, armature 
winders, electrical engineers, electrical fit- 
ters, electrical installers, electrical wiremen, 
electrical linesmen and electrical workers 
generally, equipment examiner, electro- 
platers, metal polishers, typewriter mechan- 
ics, oxy-acetylene and/or electric welders, 
scale makers and/or adjusters, refrigeration 
fitters, pipe fitters, aircraft mechanics, motor 
and motor cycle and cycle mechanics and/or 
assemblers, skip repairers, iron workers' 
assistants including process workers, assem- 
blers, fitters assistants, moulders assistants, 
boilermakers assistants, blacksmiths strikers, 
dressers, drillers, pipe makers, riggers, fur- 
nacemen, diemakers, die setters, press opera- 
tors, fettlers and machinists engaged in the 
production of plastics, and all workers of any 
of the classifications mentioned above em- 
ployed in work with fibre glass or nylon 
materials where such fibre glass or nylon 
materials replace or are substituted for other 
materials with which such workers formerly 
worked and the work is of a kind which when 
done in such other materials would have been 
done by such a worker of some other 
classification mentioned. 

(ii) Marking off, making templates, making jigs 
(except precision work associated therewith), 
plating, bolting (temporary or otherwise), 
hand and/or machine rivetting, caulking, 
chipping, flanging, fumacing, levelling, 
angle or boilersmithing, staying, tapping, 
reaming, drilling (other than on stationary 
drilling machines), tube staying, tubing oper- 
ating machines for punching and shearing, 
rolling, bending, angle or plate straightening, 
hydraulic presses (except helpers and labour- 
ers to boilermakers), nipping and notching 
machines, operators of oxy-acetylene gas 
welding and cutting plants, Anglo Swedish 
or electric arc welding processes in connec- 
tion with the making and/or repairing and/or 
demolition of iron, steel, aluminium, copper, 
or other metal boilers, vats, digesters, receiv- 

ers, retorts, ships, vessels other than ships, 
tanks, waggons, trucks, rolling stock, 
bridges, girders, principals (roof or other- 
wise), pontoons, gasometers, pipes, mining 
plates, and structural iron and steel work used 
in connection with builders and assemblers. 
Provided that such making and/or repairing 
and/or demolition of classes of work as 
enumerated herein, of aluminium, copper and 
other metal shall not extend beyond estab- 
lished trade practice where work is being 
performed by members of other organisa- 
tions registered in or in connection with the 
engineering and/or metal working industries, 

(iii) Sheet metal workers including spinners, 
draw moulders, ceiling fixers, welders, metal 
polishers and revolving shutter machinists 
engaged on sheet metal work in the tinplate, 
tinsmithing, sheet metal working, gas meter 
making, sheet metal trunk and box making, 
or canister making industries and including 
painting, japanning, tinning, galvanising, 
sheradising, lacquering, oxidising or electro- 
plating or vitreous enamelling. 

(b) In the process, trade, avocations or callings 
connected with or incidental to the manufacture 
or repairing of carriages, carts, wagons, railway 
cars, tram cars, motor cars, sidecars, aircraft or 
any vehicle, together with farriers. 

(c) In the process, trade or business connected with 
or incidental to the manufacture, construction or 
repair of iron, steel, wooden or concrete ships, 
boats, vessels, punts, pontoons, floating stages, 
targets, preventers and torpedo netting booms and 
such like constructions balsa rafts, life-saving 
rafts, dock gates, caissons and cofferdam gates, 
aircraft, sea-planes (where work on such aircraft 
or sea-planes is done in an establishment the 
principal business of which is work of the other 
classes hereinbefore mentioned) or any other 
floating structure being persons employed or 
usually employed as shipwrights, naval architects, 
ship's draughtsmen, boatbuilders, or aircraft con- 
structors in such establishments. 

(d) AND all persons who have been appointed as 
officers or employees of the Metals and Engineer- 
ing Workers Union—Western Australia as consti- 
tuted immediately prior to registration of this 
Union other than clerical workers shall be entitled 
also to become and remain members of the Union 
during their continuance in office or employment. 

(e) AND patrolmen and vehicle inspectors employed 
or usually employed by the Royal Automobile 
Club of Western Australia Inc. 

(f) Nothing contained in paragraphs 1 (a)—(e) of this 
Rule shall limit or be limited by anything 
contained in paragraphs 2 or 3 of this Rule. 

2. The union shall also consist of and be open to:— 
(a) Architects, and Naval Architects. 
(b) Aerodrome Engineers, Aeronautical Engineers, 

Chemical Engineers, Civil Engineers. Electrical 
Engineers, Hydraulic Engineers, Marine Engi- 
neers, Mechanical Engineers, Mining Engineers, 
Production Engineers, Radio Engineers, Structual 
Engineers and Wireless Engineers. 

(c) Aircraft Surveyors, Building Surveyors, Engineer- 
ing Surveyors, Godetic Surveyors and Computers, 
Hydrographic Surveyors, Land Surveyors, Marine 
Surveyors, Mining Surveyors, Quantity Survey- 
ors, Survey Computers and Topographical Sur- 
veyors. 

(d) Aeronautical Draughtsmen, Architectural 
Draughtsmen, Cartographers, Cartographic 
Draughtsmen, Chemical Engineering Draughts- 
men, Civil Engineering Draughtsmen, Electrical 
Engineering Draughtsmen, Engineering Draughts- 
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men. Estimating Draughtsmen, Hydraulic Engi- 
neering Draughtsmen, Jig and Tool Draughtsmen, 
Marine Engineering Draughtsmen, Mechanical 
Engineering Draughtsmen, Mining Engineering 
Draughtsmen, Photogrametric Draughtsmen, Pro- 
duction Engineering Draughtsmen, Radio Engi- 
neering Draughtsmen, Shipbuilding Draughts- 
men, Structual Draughtsmen, Survey Draughts- 
men, Wireless Engineering Draughtsmen and 
Technical Illustrators. 

(e) Tracers. 
(f) Aircraft Inspectors and Examiners (other than 

Inspectors and Examiners employed inspecting or 
examining sheet metal work elsewhere than in the 
Directorate of Quality Control R.A.A.F.); Certi- 
fied Mine Managers; Engineering Inspectors; 
Building Inspectors; Testers of Engineering Mate- 
rials; Planners of Engineering Production, Con- 
struction or Maintenance Work; Technical Assis- 
tants, Technical Officers and Weather Officers. 

(g) (i) Supervisors and foremen of engineering 
production, construction or maintenance 
work; supervisors and foremen in iron ore 
mining and processing; supervisors of plan- 
ners of engineering production and supervi- 
sors of draughtsmen; supervisors of elec- 
tronic or communication engineering pro- 
duction, installation or maintenance work. 

(ii) Employees engaged on electronic engineer- 
ing production, installation or maintenance 
work for which an electrical worker's li- 
cense, other than a "Restricted" License, is 
not required pursuant to the Electricity Act 
1945 and the regulations made thereunder. 

(iii) Railway operation controllers engaged in the 
iron ore mining and processing industry. 

(iv) Safety Officers, Emergency Service Officers 
and First Aid Officers engaged in the iron ore 
mining and processing industry. 

(h) Communication Engineers, Electronic Engineers. 
Metallurgical Engineers, Analysts, Assayers, Bio- 
chemists, Biologists, Chemists, Geologists, Math- 
ematicians, Metallurgists, Microbiologists, Physi- 
cists, Laboratory Technicians, Laboratory Assis- 
tants and Laboratory Testers. Provided that Labo- 
ratory Technicians who arc eligible for member- 
ship of the Hospital Salaried Officers Association 
of Western Australia (Union of Workers) shall not 
be eligible for membership of this union by reason 
of anything contained in paragraph 2 of this rule. 

(i) Apprentice Architects, Surveyors and Draughts- 
men, Students and Cadets engaged in a course of 
study, the object of which is to qualify them for 
employment in any one of the foregoing profes- 
sions or callings. 

(j) Supervisors and foremen engaged by B.P. Refin- 
ery (Kwinana) Pty. Ltd., in the production, 
refining and processing of petroleum and petro- 
leum by-products; supervisors and foremen of 
production and maintenance in breweries; super- 
visors and foremen engaged by Australian Iron 
and Steel Pty. Limited in the iron making and steel 
rolling industry and supervisors and foremen 
engaged by Brambles Manford, a division of 
Brambles Holdings Limited, (Inc. in N.S.W.) in 
materials handling and equipment hire at Kwinana 
but not including any person who is, or is eligible 
to be a member of the Western Australian 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers, the Society 
of Stevedoring Supervisors of Western Australia, 
Union of Workers or The Federated Engine 
Drivers and Firemen's Union of Workers of 
Western Australia. 

(k) Supervisors and foremen engaged in the cement 
production industry. 

(1) Nothing contained in paragraphs 2 (a)—(k) of this 
Rule shall limit or be limited by anything 
contained in paragraph 1 of this Rule. 

3. Before any applicant who is eligible for membership 
under paragraph 2 of this rule may be admitted to 
membership of the union, he/shall shall:— 

(a) be a corporate member of a Society, Institute or 
Institutions as may from time to time be approved 
of by the union; or 

(b) hold a Degree or Diploma of a University or 
Technical College in any branch of Architecture, 
Chemistry, Engineering, Science, Surveying, or 
Draughting which is recognised by the union; or 

(c) be undergoing a course of training in a profession 
or callings covered by the Constitution; or 

(d) be a person who has been and still is actively 
employed in one or more of the professions or 
callings covered by paragraph 2 of this Rule. 
Provided that:— 

(i) No person shall be eligible for membership 
who is an employee of the State Public 
Service, any Municipal Council or Local 
Government Authority, the State Electricity 
Commission, or any Boards or instrumentali- 
ties under State Government Control unless 
he is covered by the callings listed in 
paragraph (g) in paragraph (2) and is ineligi- 
ble to be a member of: The Civil Service 
Association of Western Australia Incorpo- 
rated; the Hospital Salaried Officers' Associ- 
aton of Western Australia (Union of Work- 
ers), in accordance with their respective 
Constitutions as at the 1st day of September, 
1983. 

(ii) No person other than a person employed in 
any one or more of the callings set out in 
paragraph (g) in paragraph (2) of this rule 
shall be eligible for membership who is, or 
is eligible to be a member of the: Australian 
Workers Union, Westralian Branch, Indus- 
trial Union of Workers; Federated Clerks' 
Union of Australia, Industrial Union of 
Workers, W.A. Branch; Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth and the Western 
Australian sub-branch, Kalgoorlie; Merchant 
Service Guild of Australia, Western Austra- 
lian Section, Union of Workers; Printing 
Industry Employees Union of Australia, 
Western Australian Branch, Industrial Union 
of Workers, Perth in accordance with the 
Constitution of such Unions at the date of 
registration of the Association of Draughting, 
Supervisory and Technical Employees, 
Western Australain Branch.. 

(e) Any person who is engaged full time in an 
approved regular course of study for the purpose 
of entering die professions of Architecture, Engi- 
neering or Surveying may be admitted as a student 
member, but shall not vote or hold office in the 
union until such time as he becomes an employee 
within the meaning of the said Act and is engaged 
in one or more of the professions or callings 
covered by paragraph 2 of this rule. 

(f) Nothing contained in paragraphs 3 (a)—(e) of this 
Rule shall limit or be limited by anything 
contained in paragraph 1 of this rule. 

Rule 16.—Membership. 
1. Applicants for membership must complete and sign a 

standard application form which must be forwarded by the 
applicant, or the member enrolling him/her to the State 
Office of the Union. 

The application for membership form shall contain 
information advising new members of their financial 
obligations arising from membership of the Union. The card 
shall also advise new members that resignation from the 



Union must be effected in accordance with the provisions 
of the Union rules. A copy of those provisions shall be 
forwarded to each new member upon receipt of the 
application form by the Union. 

2. The State Secretary having ascertained that the 
applicant is engaged in an occupation covered by the union 
and is also suitable and qualified to be a member, shall then 
allocate the new member to the register of members and 
shall forward to the member an account for any moneys 
owing to the union from the day on which he or she is 
admitted as a member. 

3. The application form must contain a clause to the effect 
that the applicant undertakes to abide by the rules of the 
Union as they are at the time of admission and as 
subsequently amended. A rule book will be made available 
free on application to the State or Regional Office. 

4. Where the State Returning Officer has reason to believe 
that the address of a member recorded in the Union's 
membership register is not the current address of the 
member, the Returning Officer is not, where that member 
is included in a roll of voters for a ballot, required to observe 
that address as the address of the member but may, on 
application by that member, provide him, no later than the 
closing date of the ballot, with a ballot paper. 

5. Notwithstanding the provisions of this or any other 
Rule, applicants for membership who are financial members 
of or who have applied for membership of the Metals and 
Engineering Workers' Union, being an organisation regis- 
tered under the Industrial Relations Act 1988 (Common- 
wealth) as amended may be accepted into membership of 
the union without incurring any obligation to pay an 
additional entrance fee or any other contribution provided 
that such applicants are eligible for membership of this 
Union. 

Rule. 20—Continuity. 
For the purposes of these rules and for the purpose of 

calculating length of service of employees of the Union, 
membership of and/or service with The Metals & Engineer- 
ing Workers' Union—Western Australia or The Association 
of Draughting, Supervisory and Technical Employees, 
Western Australian Branch shall be deemed to have been 
membership of and/or service with, as the case requires, the 
Union. 

This matter has been listed before the Full Bench on 30th 
September 1992. A copy of the rules of the proposed new 
organisation may be inspected at my office, 815 Hay Street, 

Perth.Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so by filing a notice of objection 
in accordance with the "Industrial Relations Commission 
Regulation 1985". 

T. POPE, 
Deputy Registrar. 

13 August 1992. 

OCCUPATIONAL HEALTH, 

SAFETY AND WELFARE ACT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gandy Timbers Pty Ltd 

and 
Department of Occupational Health, Safety and Welfare. 

No. OHSW 4 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

23 July 1992. 
Order. 

THE COMMISSION, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
prosecution. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 




