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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 7 of 1992. 

In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 

Commission given on 2nd June 1992 Matter Number 1133 
of 1990. 
Between 

G. McCORRY, Appellant 
and 

COMO INVESTMENTS PTY LTD, Respondent. 
Before: Mr JUSTICE NICHOLSON. 

31 July 1992. 
HAVING heard Mr R. I. Viner QC and Mr E. W. Nielsen 
(of Counsel) for Como Investments Pty. Ltd, and having 
heard Mr R. E. Cock (of Counsel) for Mr G. McCorry the 
court doth hereby order that:— 

1. Grounds of appeal 1 and 2 in the notice of appeal 
dated 27 May 1992 be struck out: 

2. the words "and in such other manner as may be 
detailed in the appeal book" in the notice of 
appeal dated 7 May 1992 be struck out; 

3. liberty reserved to the appellant to file and serve 
ground or grounds of appeal in proper form within 
7 days; 

4. costs are reserved on the interlocutory proceeding. 
J. CARRIGG, 
Clerk of the Court. 

08063-1 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Conti Sheffield Real Estate 

and 
Denise Brailey. 

No. 211 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER O. K. SALMON. 

COMMISSIONER J. A. NEGUS. 
21 August 1992. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of the President and Commissioner Negus. 

This was an appeal properly brought under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") by the abovenamed appellant 
against the decision of the Commission at first instance, 
constituted by a single Commissioner, made on 30 January 
1992 (see page 17 of the appeal book (hereinafter referred 
to as "AB")), whereby it ordered the appellant (then the 
respondent) to pay to the respondent herein (then the 
applicant) a sum of money. 

The entire order was, formal parts omitted, in the 
following terms:— 

"1. That the respondent pay to Ms Denise Brailey the 
sum of $5,812.43 being the total sum of commis- 
sions outstanding under contractual entitlements. 

2. That the applicant return forthwith to the respon- 
dent the car telephone, typewriter and furniture 
held by the applicant. 

3. That above paragraphs 1. and 2. shall be complied 
with no later than seven days from the date of this 
order." 

It arose from an application for contractual benefits 
described as "outstanding commissions due" brought by 
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the respondent herein pursuant to s.29(b)(ii) of the Act 
which reads as follows:— 

"An industrial matter may be referred to the 
Commission— 

(a) ... 
(b) in the case of a claim by an employee—- 

0) ... 
(ii) that he has not been allowed by his employer 

a benefit not being a benefit under an award 
or order, to which he is entitled under his 
contract of service," 

The grounds of appeal herein, as amended, in particular 
amended by the addition of ground 6 upon the hearing of 
the appeal, reads as follows (see pages 3-4 (AB)):— 

"The decision of the Commission was against the 
evidence and the weight of the evidence:— 

1. The Commission erred in failing to have regard or 
proper regard for: 

(a) the fact that the respondent was indebted to 
the appellant in the sum of $15,800.00; 

(b) the fact that part of that indebtedness arose 
from an advance by the appellant to the 
respondent for commissions not yet earned. 

2. The Commission erred in fact and in law in failing 
to set off against the sum of $5,812.43, being the 
sum not paid by the appellant to the respondent, 
the indebtedness of the respondent to the appellant 
in the sum of $15,800.00. 

3. The Commission erred in holding, in effect, that 
because the respondent had not authorised the 
withholding or off setting of commissions, the 
Commission would without more, order the 
appellant to pay the respondent the sum of 
$5,812.43. 

4. The Commission erred in holding, in effect, that 
because the respondent had not authorised the 
withholding or off setting of the commissions: 
(a) the Commission would not off set that 

amount from the respondent's indebtedness 
to the appellant; 

(b) the Commission would not refrain from 
making an order for the payment of the 
benefits claimed. 

5. The Commission failed to have regard or proper 
regard for the provisions of section 26(1) of the 
Act which ought to have led the Commission to 
refrain from making an order in favour of the 
respondent, having off set the respondent's indebt- 
edness to the appellant against her claim. 

6. The Commission erred in fact and in law by: 
(a) Holding that the appellant was the respon- 

dent's employer at any time; 
(b) Holding that the appellant was indebted or 

liable to pay any moneys to the respondent." 

Background. 
The aj cant at first instance, Ms Denise Brailey, was 

employed as a sales person or sales representative by an 
entity described by the heading to the documents at first 
instance and the documents upon appeal as "Conti Sheffield 
Real Estate" (but referred to in the evidence at first instance 
as Conti Sheffield Real Estate Pty Ltd, presumably a 
proprietary company), for some time. It was not in issue that 
the contract was an employment contract. 

That employment ended, it would seem, in 1989. Ms 
Brailey's employment arose out of a number of discussions 
between Mr Paul Conti, described as a principal of the 
respondent at first instance (see page 91 of the transcript at 
first instance (hereinafter referred to as "TFI")). 

The terms of employment included payment by way of 
remuneration plus a commission on sales of property. 

Ms Brailey's claim under s.29(b)(ii) of the Act, in final 
form, was for $7614.43 for commission due and payable, 
reimbursement of her secretary's salary and advertising 

costs alleged to have been unlawfully deducted from the 
amount due and owing for commission. 

It was not in issue that a 55% commission was agreed 
upon. Further, advertising costs were to be reimbursed for 
the first 12 months at which time the costs would be 
reviewed by the parties. 

After the end of Ms Brailey's employment, she wrote a 
letter (exhibit D, page 21 (AB)) to "Paul Conti, Conti 
Sheffield Estate Agency Pty Ltd" (see page 11 (AB)), which 
was in the following terms;— 

"20 July 1989 
Paul Conti 
Conti Sheffield Estate Agency Pty Ltd 
435 Fitzgerald Street 
NORTH PERTH WA 6006 
Dear Paul 
RE: EXCESS ADVERTISING—PROMOTION 

COMMISSION ADVANCE 
This is to confirm that as at 30 June, 1989 I agree from 
calculations provided and attached hereto that my 
advertising expenditure in excess of the 10% monthly 
allowance for the period February, 1989 to June, 1989 
amounts to $11,600.00 and that additionally promo- 
tional expenses amount to (50% of $6,400.00) 
$3,200.00 and that I am in receipt of a commission 
advance of $1,000.00, total $15,800.00. 
I hereby agree to pay $500.00 per month until all the 
above moneys ($15,800.00) and any future excesses or 
advances are repaid in full. 
Yours faithfully 
DENISE BRAILEY" 

By that letter Ms Brailey agreed to pay $500 per month 
until a total amount of $15,800 for advertising moneys 
advanced and promotional expenses owing were "repaid in 
full". 

Exhibit E before the Commission at first instance was a 
Writ of Summons issued by Conti Sheffield Estate Agency 
Pty Ltd, as plaintiff, against the respondent, as defendant. 
It was issued on 18 January 1990 out of the District Court 
(see pages 22-24 (AB)). 

By that Writ the appellant claimed an amount of $16,300 
including $3200 owing for promotional material, $11,600 
owing for advertising costs, and loans of $1500. 

By letter dated 16 November 1989 (exhibit F, page 25 
(AB)) Paul Conti wrote to Ms Denise Brailey saying that she 
had agreed to pay Conti Sheffield Estate Agency Pty Ltd 
$500 per month as repayment of debt for excess advertising 
and promotion expenses totalling $15,800. 

Next, that letter alleged that, on 20 November 1989, Ms 
Brailey would be in arrears in the sum of $2000, and made 
demand on behalf of Conti Sheffield Estate Agency Pty Ltd 
for payment of these arrears by 1 December 1989. 

There was also a claim for the return of an office desk, 
a typewriter and three "Home Open" signs, which the 
Commission at first instance eventually ordered to be 
returned. That order was not the subject of the appeal before 
us. 

Further, there was enclosed with the letter a reconciliation 
statement of the commission arising as at 15 November 
1989 which showed a balance of $608.38 owing to Ms 
Brailey, which it was proposed would be offset against the 
$2000 owing, leaving a balance of $1391.62 which was 
demanded to be paid by 1 December 1989. 

In the end, the Commission at first instance preferred the 
evidence of the respondent and did not find the claim for 
$800 for reimbursement of the applicant's secretary's salary 
made out. 

The Commission found that the agreement (exhibit D) 
was not made under duress as had been claimed by the 
appellant. 

In addition, the Commission observed that the respondent 
accepted that an amount of $5812.43 was owed to the 
applicant. 



Indeed, by its letter (exhibit F) of 16 November 1989, the 
respondent sought to set-off some commission due against 
the debt owed, as we have observed. 

The Commission found that the applicant had not 
authorised the withholding or offsetting of the amount of the 
six commissions concerned and found her claim for 
entitlements under her contract of employment made out. 

The respondent conceded that the amount of $5812.43 
was the correct amount of the commission due. 

It was that amount which the Commission at first instance 
ordered to be paid, and it is that part only of the 
Commission's onler which is appealed against. 

Conclusions. 
This was a discretionary decision as the same is defined 

in Norbis v. Norbis 65 ALR 12. It is not, therefore, for the 
Full Bench to seek to substitute its decision by way of 
exercise of discretion for that of the Commission's exercise 
of discretion at first instance. 

It is for the appellant to establish that the exercise of the 
discretion miscarried. That is to be done in accordance with 
the principles laid down in House v. The King 55 CLR 499 
and RRIA v. AWU 67 WAIG 320 (the Acosta Case). As to 
the errors of law alleged upon appeal, they will be dealt with 
as such matters are normally dealt with. 

There were two main areas in the grounds of appeal in this 
matter. 

The first was directed to the Commission's not setting-off 
the acknowledged debt of $15,800.00 to the employer 
against the amount owed to the respondent for commission. 

The second main area was that the appellant, it was 
submitted, was not the respondent's employer and was not 
indebted to her. We will deal with the second area first. 

The substance of that submission was that Conti Sheffield 
Real Estate Agency Pty Ltd was Ms Brailey's employer and 
not Conti Sheffield Real Estate as the heading designates the 
appellant (see Mr Paul Conti's evidence at page 91 (TFI)). 

Further, the named respondent was Conti Sheffield Estate 
Agency which was not the employer. In addition, it was not 
proven, at any time, that Conti Sheffield Estate Agency ever 
employed the respondent, so the submission went. 

We were taken to Mr Conti's evidence in chief at this time 
(see page 91 (TFI)) where, after explaining what had 
happened subsequently to the ownership of the business (ie 
the formation of a new company called Sheffield Estates Pty 
Ltd which managed the affairs of Conti Sheffield Estate 
Agency and Time Corporation, two separate agencies, and 
both of which names it was trading), Mr Conti said:— 

"Q: The business of Conti Sheffield Estate Agency Pty 
Limited, which is the respondent to these proceed- 
ings, had ah employer-employee relationship with 
the applicant. Miss Brailey? 

A: That's correct." 
That question was asked and answered in evidence in 

chief. 
In addition, the Writ (exhibit E) is issued in the name of 

the company. 
Exhibit D was written by Ms Brailey to the company. 
Exhibit F, although written on Time Conti Sheffield 

letterhead by Mr Paul Conti, clearly identifies outstanding 
commissions as being owed by Conti Sheffield Estate 
Agency Pty Ltd. Those due from Time Conti Sheffield, a 
different entity, are separately identified. 

True it is that the respondent at first instance was called 
Conti Sheffield Real Estate. However, the evidenc^ clearly 
shows that that name is defective, and that everyone 
acknowledged on the evidence which we have referred to 
that the company was the respondent. 

The appellant retains the name used at first instance in the 
documents filed. In this case, too, notwithstanding the 
Commission at first instance referring to Mr Paul Conti as 
the respondent in its reasons for decision (see page 16 (AB)), 
it is nonetheless clear that it is referring to the respondent 
at first instance and not to Mr Paul Conti. 

Indeed, the order (page 17 (AB)) is directed to "the 
respondent" who is identified on the heading of all the 
documents, and not to Mr Conti, nor could it be. 

In our opinion, despite the defect in the respondent's 
name, it is quite clear that the respondent was in reality the 
company Conti Sheffield Real Estate Pty Ltd, and that it 
employed Ms Brailey, acknowledged that it owed her 
commission, and claimed moneys from her due by way of 
allegation for advertisement expenses advanced and the cost 
of special promotions. 

Exhibits D and F are, in particular, foundations for that 
finding. 

In any event, this point was not a point taken at the 
original hearing, and since it may have required evidence 
relevant to it as a new point, which could have been given 
at the hearing at first instance if it had been there raised (see 
O'Brien v. Komesaroff (1982) 150 CLR 310 at 318-319, 
Water Board v. Moustakas (1988) 62 ALJR 209 and Banque 
Commerciale SA (in liq) v. Akhil Holdings Ltd (1990) 169 
CLR 279), it could not validly be raised on appeal. 

It is, therefore, clear that ground 6 is not made out. 
We turn to the other matters which arose in argument. 
The submission by Mr Crossley, who appeared for the 

respondent, was that the Truck Act 1899-1904 forbade the 
retention by the respondent employer of the moneys due and 
payable for commission. 

The Truck Act, by s.2, defines "wages" to:— 
"include any money or thing had or contracted to be 
paid, delivered, or given as a recompense, reward, or 
remuneration for any service, work, or labour done or 
to be done, whether within a certain time or to a certain 
amount, or for a time or an amount uncertain". 

The appellants submitted that the Truck Act was 
irrelevant 

However, s.3(l) of the Truck Act provides:— 
"In every contract hereafter to be made with any 

workman, the wages of such workman, shall be made 
payable in money only, and not otherwise, and if by 
agreement, custom, or otherwise a workman is entitled 
to receive, in anticipation of the regular period of the 
payment of his wages, an advance as part or on account 
thereof, it shall not be lawful for the employer to 
withhold such advance or make any deduction in 
respect of such advance on account of poundage, 
discount, or interest, or any similar charge." 

S.2 of the Truck Act also provides by way of definition 
as follows:— 

" "Workman" means any person in any manner 
employed for wages in work of any kind or in 
manual labour, whether under the age of 
twenty-one years or above that age." 

S.5 of the Act provides that:— 
"Wl^ere any provision of this Act or of an award, 

industrial agreement or order made or deemed to be 
made under this Act is contrary to or inconsistent with 

" any provision of the Truck Act 1899 the former 
provision prevails and the latter provision shall have no 
force or effect" 

Of course, the word "workman" includes women, so Ms 
Brailey is covered, and that is clear by virtue of the 
Interpretation Act 1984 (as amended). 

A question therefore arises whether the Truck Act applied 
to the commission withheld. 

Firstly, if one interprets the Truck Act, by looking at its 
plain meaning as one is required to do, the commission was 
money to be paid as a recompense, reward, or remuneration 
for the work done by or service done by Ms Brailey in 
selling houses as an employee of the appellant. That is what 
the plain words mean. In other words, the commission was 
part of the reward or remuneration she received for the work 
of selling which she performed. 

The commission claimed can, therefore, rightly be 
described as "wages" as defined in s.2 of the Truck Act. 
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Ms Brailey was also clearly a "workman" as defined in 
s.2 of the Truck Act, because she was employed for wages 
as defined "in work of any kind", the work being that of 
sales representative or sales person, or even sub-agent It 
was not in issue, at all, that she had been an employee. 

That means and meant that once the commission or 
"wage" had been earned, it was required to be paid. There 
was no evidence of any term in the contract to the contrary 
(see Fielding C in Day v. Atlanta Nominees Pty Ltd (1989) 
69 WAIG 2156). There was no evidence of any variation of 
the contract to permit such a withholding of moneys. 

In addition, of course, there is the force of the Truck Act 
which would strike down such a term. An employer cannot, 
in any event, deduct moneys for his/her/its own benefit (see 
Selboume Bakeries Pty Ltd v. Tinning (1940) 39 AR 275 
and Ecob v. Poletti (1989) 31 AILR 308). 

Thus, as a matter of law, the commissions, which, on the 
evidence, were due to be paid to the respondent, were not 
authorised to be deducted either expressly by contract or 
impliedly by contract. We say impliedly because it was not 
submitted that there was such an implied term or condition 
of the contract of employment, nor could there be on any 
of the five criteria set out in BP Refinery (Westemport) Pty 
Ltd v. Hastings Shire Council (1978) 52 ALJR 20 at 26. That 
case was applied in Codelfa Construction Pty Ltd v. State 
Rail Authority of NSW (1982) 149 CLR 337 at 347. 

In any event, as s.3 of the Truck Act provides, one cannot 
contract out of it. 

The claim of a set-off or an equitable set-off is not 
therefore sustainable on that basis. That is the case at law 
under s.5 of the Truck Act (see Williams and Others v. 
North's Navigation Collieries Ltd [1906] AC 136 at 146 per 
Lord Atkinson, at page 141 per Lord Lorebum LC, and at 
page 142 per Lord Davey). 

In any event, the suggestion in Sim v. Rotherham 
Metropolitan Borough Council [1986] 3 WLR 851, doubted 
by Lord Templeman in Miles v. Wakefield Metropolitan 
District Council [1987] 2 WLR 795 at 810 (but see 
Wiluszynski v. London Borough of Tower Hamlets [1988] 
IRLR 154) that the employer is entitled to make a deduction 
from wages on the basis of an equitable set-off, we would 
not follow, in the absence of cogent argument, if at all. It 
allows, contrary to what was said in Williams and Others 
v. North's Navigation Collieries Ltd (op cit), the employer 
to assess damages and to act as judge in his or her own cause. 

Further, in award matters (and this was not one), s.l 14 of 
the Act applies and would enable such a term of a contract 
to be struck down if it were contrary to the terms of an 
award. 

In our opinion, the appellant here acted contrary to the 
Truck Act and contrary to the contract of service when 
withholding the amount claimed and acknowledged as 
commission due and payable to the respondent 

Mr Murfett (of Counsel), who appeared on behalf of the 
appellant, submitted that the set-off should be permitted as 
a matter of equity, good conscience and the substantial 
merits of the case, because the sum of $15,800 claimed was 
acknowledged by Ms Brailey as owing. In our opinion, to 
do so would be (as Fielding C said in Day v. Atlanta 
Nominees Pty Ltd (op cit)) to countenance retrospectively 
in the name of equity an illegal act. In our opinion, it would 
make a nonsense of s.26(l)(a) of the Act to hold that the 
equity, good conscience and substantial merits of the case 
entitled a person to deduct moneys illegally. There is a clear 
entitlement to the amount of the claim by the respondent. 

The next question is whether, otherwise, as a matter of 
equity, good conscience and the substantial merits of the 
case, there should be a set-off of the alleged debt of $15,800 
ordered or taken into account. 

In Belo Fisheries v. Froggett 63 WAIG 2394 at 2396 the 
Commission was dealing with a claim for the recovery of 
a reasonable sum by way of a quantum meruit for work done 
by an engineer on a prawning boat. A sum was calculated 
by the Commission, in the course of making its order, as 
owing to Mr Froggett. The Commission made certain 

calculations and deducted an amount already paid from the 
amount claimed. However, in arriving at its final order, it 
made further deductions. These were $365 for an airfare paid 
by the appellant employer which the respondent, Mr 
Froggett, acknowledged as refundable by him, and $753 for 
the cost of certain gas admitted to have been lost due to Mr 
Froggett's negligence and for which he acknowledged he 
was liable. 

In Chemoff v. Stastra Page and Associates Pty Ltd 70 
WAIG 4 at 8 the Full Bench raised a query about ordering 
the refund of some moneys to an employer upon a claim 
under s.29(b)(ii) by an employee. However, the Full Bench 
did not decide the matter. 

In our opinion, the question of whether a set-off or counter 
claim can be the subject of an order in a claim for contractual 
benefits under s.29(b)(ii) of the Act is not immediately 
answerable with certainty. 

The plain words of s.29(b)(ii) confirm a right to claim a 
contractual benefit upon an employee. The Act confers on 
the employer no express right to make a counter claim or 
claim a set-off against a claim. 

S.26 of the Act, however, requires the Commission to 
decide the matter according to equity, good conscience and 
the substantial merits of the case, without regard to 
technicalities or legal form. 

It might be said, as was argued here, that it would be 
contrary to equity, good conscience and the substantial 
merits of the case to make an order taking no account of 
moneys owing to an employer by an employee arising 
directly from the employment relationship, when those 
moneys were owing under the same contract as the benefits 
which the employee claimed entitlement, accrued. 

However, if one considers the actual claims in this matter, 
one sees a practical problem. Indeed, it may even be a 
problem of law. 

Here, the applicant employee at first instance claimed 
$7614.43. 

The amount "claimed" by the respondent employer was 
$15,800. These moneys in fact represented what was a loan. 

The applicant paid for advertising and promotional costs 
for which the respondent was responsible by way of an 
advance. Ms Brailey then agreed to pay the amount as due 
and owing. 

What effect then does that situation have? If one acceded 
to Mr Murfett's submission and entertained a counter claim 
of $15,000, one would clearly be making an order on a claim 
for a debt (in puro) which is not an "industrial matter", 
perhaps. 

Further, one would clearly be making an order which was 
not for a contractual entitlement or benefit. 

It would, for these reasons, be beyond power. It would 
also be beyond power, because, insofar as any order for a 
counter claim was made, it would extinguish the effect of 
an order which the apphcant was entitled to by virtue of s.29 
of the Act. 

That.can best be understood by our saying that a counter 
claim has the same effect as a cross action and is in law 
regarded as an action in its own right (see ' 'Australian Civil 
Procedure" by Bernard C Cairns (3rd edition) at pages 
204-209). Thus, on that reasoning, a counter claim for such 
a debt has no life under s.29(b)(ii) of the Act. 

To test what we have just said, if the applicant's claim 
was dismissed or the Commission refrained from hearing it 
further under s.27 of the Act, then an order could still be 
made on any counter claim which would stand alone. That, 
we think, indicates that a counter claim, in those circum- 
stances, would be beyond power. 

What of a set-off. A set-off does not operate as a denial 
of the debt. It tacitly assumes the existence of the debt, and 
then alleges that there are reasons why the plaintiff is not 
entitled to payment. 

For a set-off to avail the defendant in common law, it 
must first be capable of being pleaded as a separate action. 
That was certainly the case here. A set-off is a defence to 
the plaintiffs claim, whether it exceeds the amount of the 
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plaintiffs claim or is less than that. Once a set-off is 
established, then the plaintiffs claim is established, at least 
to the extent of the set-off. 

At the heart of this matter, however, there is an illegal 
withholding of moneys due and owing to the respondent, 
contrary to the Truck Act. 

In fact, no set-off could have been claimed had the 
appellant complied with the law and paid the commissions 
when they were due. The appellant's remedy would then 
have been to sue for the debt in the District Court, which 
is what it has done. It would therefore be quite contrary to 
equity, good conscience and the substantial merits of the 
case to make an order purporting to effect a set-off, which 
it is not certain there is power to do for the reasons which 
we have set out above, in any event. It would be contrary 
to the injunction of s.26(l)(a) of the Act, however, to allow 
the set-off claimed, because it would permit the appellant 
a remedy which would not be available to it had it complied 
with the law and paid out the commission instead of acting 
in breach of the Truck Act and contrary to the contract. It 
did not have and it at no time had a right to deduct the 
moneys. Its remedy was always, therefore, properly to sue 
and to invoke the remedies of a court (ie a judicial body), 
and it would have been contrary to equity, good conscience 
and the substantial merits of the case to make any order for 
a set-off. 

Further to that we would add this. In our opinion, an order 
for a set-off or an order upon a counter claim, in these 
circumstances, would not be within the power of the 
Commission. This is because it would constitute the 
enforcement of alleged existing legal rights which can only 
be the subject of the exercise of judicial power, and is not 
conferred on the Commission in arbitral proceedings by the 
Act or otherwise, except insofar as such power is conferred 
in relation to a claim by an employee under s.29(b)(ii) (see 
Crewe and Sons Pty Ltd v. AMWSU 69 WAIG 2623 and 
Coles/Myer Ltd t/a K-Mart Discount Stores v. SDA (Appeal 
No 158 of 1992 (unreported) dated 23 July 1992 (FB)). 

Above we have said that a set-off or counter claim for an 
amount claimed by an employer as a debt, as was the case 
here, could not be within power under s.29(b)(ii) which 
specifically and exclusively provides for claims by employ- 
ees in relation to a specific matter. 

In addition, in those matters, the Commission exercises 
jurisdiction under s.32 of the Act. Under s.32 the Commis- 
sion has no power to act judicially, except insofar as 
s.29(b)(ii) might be said to authorise it. 

Thus, applying those authorities, it could not make an 
order or a claim for a set-off which set-off a claim for debt 
greater than the amount claimed by an employee under 
s.29(b)(ii) or at all. No order on its own could be made under 
s.29(b)(ii) in relation to the claim. 

The next question, of course, is whether the claim can be 
said to be an "industrial matter" as defined in s.7 of the Act. 

Further, the employer's claim (ie the counter claim 
herein) might not be said to be an industrial matter as 
defined in s.7. Whilst it arises out of the employment 
relationship, it might be said that it is a claim made after the 
termination of the relationship not contemplated as a term 
or condition of employment (see Hamersley Iron Pty Ltd v. 
AMWSU 70 WAIG 2545, and the discussion of what is an 
industrial matter contained therein, and the cases cited 
therein). However, it might also be argued that it is a matter 
concerned with the employer/employee relationship. 

Because of what we have said above, it is unnecessary for 
us to decide that question which remains open as far as we 
are concerned. 

However, for those reasons which we have set out, no 
ground of appeal is made out and the appeal will be 
dismissed. 

COMMISSIONER SALMON: I have read the reasons for 
decision of the President and Commissioner Negus in this 
appeal and I agree with them that the appeal should be 

dismissed. I do so with particular regard for the Appellant's 
fifth appeal ground which is that: 

The Commission failed to have regard or proper 
regard for the provisions of s.26(l) of the Act which 
ought to have led the Commission to refrain from 
making an order in favour of the respondent having 
offset the respondent's indebtedness to the appellant. 

In Mr Murfett's submission, whether the debt that should 
have been set off was an industrial matter or not was not 
important. But in my opinion there are grounds for deciding 
if die debt was or was not an industrial matter and I think 
I should give reasons for saying that before reasons for 
saying why I think the appeal should be dismissed. 

Section 24(1) of the Industrial Relations Act 1979 
expressly confers jurisdiction upon the Commission to 
determine in any proceedings before it whether any matter 
to which those proceedings relate is an industrial matter. It 
should be noted that the section confers jurisdiction, it does 
not confer power which may be a separate question. But 
when exercising "its jurisdiction under this Act," the 
Commission is enjoined by s.26(l) to act according to 
equity, good conscience and substantial merit, etc. 

In my opinion s.24(l) is not ambiguous or unclear. Nor 
is s.26(l); and when both sections are read together the 
scope for determining whether any matter is an industrial 
matter is wide indeed. 

That is not to say that the Commission can put to one side 
the meaning of "industrial matters" as that term is defined 
in s.7 of the Act, or the authoritative decisions of the courts 
that deal with the construction of the words used. However, 
it does heavily underline the fact that the question: What is 
an industrial matter?, is not a closed question but one 
involving considerations of law and fact. And in my opinion 
a preponderance of fact and equity might properly decide the 
question in the circumstances of a particular case. 

Section 24(1) of the Act, has its genesis in No. 57 of 1912, 
s.62. As s.64 of the Act of 1912-35, the jurisdiction of the 
Court of Arbitration to determine whether any matter 
referred to it was an industrial dispute was decided upon by 
the Full Court of the Supreme Court of Western Australia 
in 1938 [18 WAIG (March 31, 1933) 615]. S.24(l) might 
be examined in the light of the decisions of the members of 
the Full Court. However, the observations of Dwyer J at 
p. 616 are of particular importance: 

If, then, the determining of the question whether a 
claim made and rejected for preference to unionists is 
an industrial dispute depends on findings of fact, the 
writ of prohibition should not be granted; and if it 
depends on an interpretation of the words of the Statute 
it cannot be granted unless the claim and its refusal 
must of necessity be regarded as in every way foreign 
to and quite lacking in all of the elements of an 
industrial dispute, and the action of the Arbitration 
Court in dealing with it as being an arbitrary and 
unwarrantable use of authority in a matter in which it 
has no concern. 

I think the view that the court has power to award 
preference to unionists in a dispute between workers, 
unions and employers associations is justified on a 
reasonable interpretation of the statutory provisions 
referred to; and the contention that a claim for such 
preference is not capable of being a matter of industrial 
dispute seems to have an air of unreality. But in any 
case, if the Court of Arbitration decides that the claim 
and the refusal constitute an industrial dispute it is not 
for this Court to determine whether that is the proper 
conclusion, but only whether the decision can be 
supported by any not impossible interpretation of the 
Statute and the Court's own view of the facts before it. 
If it is possible, this Court cannot interfere. 

Except on grounds mentioned by the Full Court in 1938, 
appeals did not lie from decisions of the Court of 
Arbitration. Appeals from s.24(l) decisions of the Commis- 
sion lie to the Full Bench and the Industrial Appeal Court 
and that appears to be the difference between s.62 in the Act 
of 1912-35 and s.24(l) in the present Act. Dwyer J seems 
to have left little or nothing of substance to choose between 
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"any not impossible interpretation of the statute" and 
interpretations based on fact and equity. Indeed Brinsden J 
made observations in Belo vs Froggett (63 WAIG 2394) that 
strongly support that view: 

...it might be useful to point out that the learned authors 
of Halsbury 4th Ed say in Vol. 1 para 63 a court will 
generally be reluctant to disturb the findings of a 
tribunal's specialised knowledge of technical subject 
matter, irrespective of whether those findings be 
classified as law or fact and reference is made specially 
to industrial tribunals. Where an industrial tribunal is 
called upon to exercise its jurisdiction according to 
equity, good conscience and the substantial merits of 
the case, similar considerations might be thought to be 
relevant. 

Nothing in His Honour's observations militates against 
my reading of ss 24(1) and 26(1), together. Quite the 
contrary, in my opinion I am supported by them. 

However, I do not overlook the fact that Belo vs Froggett 
was decided before the proclamation of the amending act 
No. 94 of 1984. Before that Act was proclaimed the 
definition of "industrial matter" in s.7 of the Industrial 
Arbitration Act 1979 contained a paragraph (h) whereby 
what was fair and right in relation to an industrial matter 
having regard for the interests of persons directly concerned 
and of the community as a whole was itself an industrial 
matter. I think it followed from that paragraph in the 
definition that in dealing with an industrial matter the 
Commission may have, for that purpose, applied a solution 
based on facts that would not ordinarily constitute an 
industrial matter, but would become so if held appropriate 
for the solution. 

On the other hand the decision of the Industrial Appeal 
Court in Robe River Iron Associates vs The Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia (68 WAIG 11—Pepler's case) implies 
that with the repeal of the old paragraph (h) from the 
definition, an industrial matter is required to deal with an 
industrial matter enquired into. 

If it is true that the Commission is restricted to industrial 
matters in dealing with other industrial matters, the repeal 
of the old paragraph (h) from the definition of industrial 
matters is not problematical for it was probably made 
redundant by ss24(l) and 26(1). Furthermore the force of 
Brinsden J's decision in Belo vs Froggett in support of my 
interpretation of those two sections of the Act is not 
weakened. His Honour's thoughts related to the wider 
jurisdiction of industrial tribunals enjoined to exercise their 
jurisdiction according to equity, good conscience and 
substantial merit. However, he was primarily concerned 
with the rules found in Halsbury. If he was influenced by 
the old paragraph (h), s.24(l) would be no less influential 
for his purpose. 

In the present case the debt owed by the Respondent to 
the Appellant is claimed by the AppeUant to be money that 
should have been taken into consideration by the Commis- 
sion at first instance to offset the Respondent's original 
claims. The implication in that proposition being that it was 
not so considered. In my opinion whether the debt was or 
was not in all of the circumstances an industrial matter for 
the purpose of dealing with those claims at first instance was 
a question that could have been decided by the Commission 
with proper regard for s.26(l). 

As to the Respondent's reliance on the Truck Act it is 
clear from s.5 of the Industrial Relations Act that in the case 
of inconsistencies between the provisions of the Truck Act 
and the provisions of an order or award of the Commission 
the provisions of the order or award prevails. 

In Walkley vs Dairyvale Co-operative Ltd 1972 SAIR 
327 at 358 it was held by Olsson J that a tribunal is not 
empowered to disregard an absolute statutory directive 
which bears upon the subject matter and manifestly is not 
intended to be read down in the light of a general power of 
conscience. The implication in that is that the Truck Act 
might be read down in the light of the Commission's power 
of conscience and s.5 of the Industrial Relations Act. But 
always the question is: Should it be read down? 
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That question brings me to my reasons for agreeing with 
the President and Commissioner Negus that this appeal 
should be dismissed. In Walkley's case (ibid) Olsson J also 
said when dealing with questions relating to equity, good 
conscience and substantial merit that: 

The very nature of the proceeding will have a direct 
bearing upon the exercise of discretion under the 
statute, both in procedural and substantive respects. 
Thus, for example, cases involving penal or quasi penal 
consequences may well be treated on a basis of 
evidence, standard of proof and principle substantially 
different from arbitral claims or non penal actions. 

The case at first instance was brought pursuant to 
s.29(b)(ii) of the Act. It can properly be categorised as a case 
coming within the Commission's adjudicative functions 
rather than legislative functions. With respect, the Presi- 
dent's and Commissioner Negus' reasons heavily emphasise 
the nature of this case as being in the first of these categories. 

The case was always one demanding a higher degree of 
legal formality than the kind of cases that fit easily within 
the category of industrial relations cases. In those respects 
it was not a borderline case. Whilst I have said that it could 
have been decided at first instance that the debt owed to the 
Appellant by the Respondent was an industrial matter I think 
in dl of circumstances that it should not have been decided 
that way. In short it was not an industrial matter and the 
Commission at first instance did not err in not deciding that 
it was an industrial matter as he might have done. 

Apart from any views that I have expressed regarding 
industrial matters which may not accord with the President's 
and Commissioner Negus' views in that subject I agree with 
their reasons for decision in this appeal. The appeal should 
be dismissed. 

Order accordingly 
Appearances: Mr N. J. Murfett (of Counsel) on behalf of 

the appellant. 
Mr T C. Crossley on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Conti Sheffield Real Estate 

and 
Denise Brailey 

No 211 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER O. K. SALMON. 

COMMISSIONER J. A. NEGUS. 
21 August 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 22nd day of May 1992 and having heard Mr 
N J Murfett (of Counsel) on behalf of the appellant and Mr 
T C Crossley on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 21st day of August 1992 
wherein it was found that the appeal should be dismissed, 
it is this day, the 21st day of August 1992, ordered that 
appeal No 211 of 1992 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty 

Ltd t/a Southern Cross Koala 
and 

Leigh Mullan. 
No. 448 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER G. L. FIELDING 
COMMISSIONER J. F. GREGOR 

1 September 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal brought pursuant to s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision of the 
Commission, constituted by a single Commissioner, upon 
an application under s.29(b)(ii) of the Act. The decision, 
which is in the form of an order, formal parts omitted, reads 
as follows (see page 27 of the appeal book (hereinafter 
referred to as "AB")):— 

' 'That the first and second Respondents pay to the 
Applicant the amounts shown below within 14 days of 
the date of this Order. 

First Respondent $ 146.85 
Second Respondent $2,124.07" 

The appeal was properly brought under s.49 of the Act. 
The applicant at first instance was the respondent in this 

appeal who was an employee of the two appellant 
companies, who were respondents at first instance. 

The grounds of appeal herein which appear at pages 3-12 
(AB) are as follows, and we set them out, albeit at some 
length, here for convenience:— 

The Decision of the Commission was against the 
evidence and the weight of evidence: 

3.1. The Commission erred in failing to have 
regard or proper regard for 

(i) The fact that both Respondents through- 
out the Hearing emphatically denied the 
validity and proper authorisation as an 
official company record of the two 
record books kept by Mrs Theresa 
Clarke. Amongst other things, these 
books contained the alleged overtime 
worked by the Respondent. 

(ii) The two record books in question, 
including the one destroyed, at no time 
during the employment of either the 
Respondent or Mrs Clarke, were in- 
tended to constitute the Respondents' 
legal obligations under the Factories 
and Shops Act The Appellants demon- 
strated in evidence the fact that wages 
and time records were kept on individ- 
ual time sheets, which were then trans- 
ferred to "Sy-Pay" computer pro- 
gramme and Pitman records already 
submitted to the Court as evidence. 

(iii) One of the alleged "record books" 
which was allegedly destroyed by Mr L. 
Straker, was in fact destroyed by Mrs T. 
Clarke. This shows a conflict of evi- 
dence. This never constituted part of the 
official company records. 

(iv) The other record book referred to by the 
Respondent and his witness as being 
"lost", in fact will be produced for 
examination at the Appeal Hearing. 

(v) The two record books were instituted on 
the volition of the Respondent's chief 

witness, for the ultimate purpose of 
convincing the Commission that the 
Respondent was entitled to overtime. 
Also to establish these books were the 
only true company records. 

(vi) On more than one occasion, both the 
respondent and Mrs Clarke were re- 
minded by Company Directors, during 
their employment, that official Com- 
pany employee records were in the 
format mentioned in Section 3 (ii) 
above. 

(vii) The Respondent's contract of service 
with all of the Appellants' companies 
was never fully under the terms and 
conditions of the Horticultural Award 
No. 30 of 1980. The only occasion the 
award was used as a "guideline" was 
for the determination of annual leave. 

(viii) The Respondent consistently demon- 
strated in evidence that he unilaterally 
changed without the authority or con- 
sent of the other parties his conditions 
of employment from written to oral 
contract, or vice versa. 

(ix) The Respondent's evidence in carrying 
out this change of contractual position 
mentioned in paragraph (viii) above, is 
to substantiate his claim for overtime. 

(x) The learned Commissioner ignored the 
fact that the Respondent's contract 
during the latter part of his employment 
he was on "salaried staff. The parties 
contractual understanding of this term 
was that no overtime would be paid for 
any work carried out over 40 hours per 
week. This arrangement, however, did 
not prevent the Respondent from work- 
ing fewer hours per week and still being 
paid at the flat rate. 

(xi) The learned Commissioner appeared to 
rely upon heresay (sic) evidence from 
both the Respondent and his witness in 
relation to: 

(a) The Respondent's understanding 
of his contract in view of the fact 
that he consistently changed his 
story in evidence; 

(b) Mrs Clarke's duties under her 
contract of employment in relation 
to "official" wages and time keep- 
ing; 

(c) Mrs Clarke's presumption that the 
information kept in the two record 
books constituted any legal obliga- 
tions upon the part of the compa- 
nies concerned. 

(xii) Mrs Clarke admitted in evidence that 
when Mr Mullan commenced work with 
the Companies in question, she was 
advised by the Directors that Mr Mullan 
was to be paid at a flat rate of 40 hours 
per week, with no overtime. This evi- 
dence was ignored by the learned 
Commissioner, in his Reasons for Deci- 
sion. 

(xiii) In relation to annual leave entitlements, 
the learned Commissioner has misun- 
derstood the written evidence submitted 
by Mr W.G.P. Boucaut, dated 4 Febru- 
ary, 1991. This letter which was ac- 
cepted in the transcript as evidence, 
clearly indicates Mr Mullan's period of 
employment both on a casual and 
salaried positions for all of the compa- 
nies mentioned in this application. 
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(xiv) Due to the paragraph (xiii) above, the 
Appellants are not indebted to the 
Respondent for Holiday Pay to the 
amount of $949.27 less the correct 
amount of $356.00 already paid to the 
Respondent. 

It should have been noted that the 
Separation Certificate no. 4859699 is 
made out in the name of only Southern 
Cross Koala Pty Ltd. The Respondent 
worked for more than one company. 
The learned Commissioner has erred in 
awarding the Respondent an additional 
$593.27. As a salaried worker, he was 
not employed by any one company 
continuously, for over twelve months. 

3.2. The Commission erred in fact and in law in 
failing to: 

(i) Recognise that the two record books did 
not constitute the companies' legal 
requirements under the Factories and 
Shops Act. 

(ii) Believe the evidence of the Respondent 
and his witness that the boote were 
authorised company documents. The 
directors' knowledge of their existence 
does not legitimise their function and 
purpose, nor undermine the official 
company records. Mrs Clarke instituted 
these books for her own convenience, 
consistently refusing to carry out a 
lawful instruction from the company 
directors to use only time sheets for 
employee records. An employee, as a 
servant under an employment contract, 
is bound to obey lawful instructions 
from an employer. Refer Kitto J, in 
"Attorney General N.S.W. v. Perpetual 
Trustee Co. Ltd and Ors", 1952, 85 
C.L.R. 237 at 299. 

(iii) Take into consideration that the now 
Respondent removed from the Appel- 
lants' premises without authority, the 
two unofficial record books. If these are 
deemed to be official records, then they 
are the employer's property. These 
books, if deemed to be legitimate, are 
the employer's property. Refer Section 
33 of The Factories and Shops Act. 

(iv) Disregard the photocopies of the record 
book which claimed to be Time and 
Wages records of the Respondent's 
employment, which have been recorded 
unlawfully and without the Appellants' 
consent or foreknowledge. 

(v) Take into consideration the contradic- 
tory conflicting evidence offered by the 
Respondent as to which type of contract, 
verbal or written he was employed as a 
full time salaried worker. A contract of 
employment can be altered during the 
course of employment but only by 
mutual agreement between the parties 
(Brown M. (1991). "Western Austra- 
lian Industrial Relations Law", U.W.A 
Press, Perth, p. 223). Therefore, it is not 
open for either party to change unOater- 
ally the terms of the contract of employ- 
ment. Refer R.S Components Ltd. v. 
Irwin (1974) 1 A.L.LE.R. 41. 

(vi) The fact in evidence, under oath, given 
by the Respondent, he admitted that 
during his employment, he was not 
eligible for payment of overtime (Tran- 
script 1991: 44). Also in evidence, the 
Respondent confused the actual roles of 
his witness, Mrs Clarke and the official 

wages clerk. It was the official wages 
clerk (not Mrs Clarke) who was given 
the instruction by the company director- 
ate, not to pay the Respondent any 
overtime when he became full time on 
salaried staff (Transcript 1991: 47). Yet 
the learned Commissioner has accepted 
the Respondent's claim for overtime, as 
an unpaid contractual benefit The claim 
by the Respondent must be a lawful and 
contractual "entitlement of a legal 
right" (Brown, 1990: 215). The Full 
Bench agreed with the interpretation 
given to the word by Keely J in 
"Leontiades v. F.T. Manfield Ltd 
(1980), 43 FLR 193 at 197", to mean 
an enforceable legal right or legally 
entitled. 

(vii) The fact that the Respondent during his 
period of employment accepted the 
provisions of the oral and written con- 
tracts, which contracted him to be paid 
for a flat forty hour week. 

Therefore, it could be said that: 
"Acceptance may be express or it 

may be implied. An offer may require 
written acceptance to be written but, 
where an offer is silent as to the means 
of acceptance, an acceptance may be 
implied from conduct. By starting work 
in response in an offer of employment 
a person will be held to have impliedly 
accepted the offer" [Refer Brown- 
ingv.Great Central Mining of Devon Ltd 
[1860] 5 H & N 856] 

(Mackren (sic), James; McCarry G.J; 
Sappideen C; 

(1984), "The Law of Employment", 
2nd edition. Law Book Co, Sydney, 
p. 39). 

3.3. The Commission erred in holding, in effect, 
that the cause of the fact that the two 
Appellants had a knowledge of two records 
books, relating amongst other things to the 
Respondent's employment. That these were 
held by the learned Commissioner as official 
record for which overtime and holiday could 
be calculated during the Respondent's em- 
ployment and termination entitlements. Fur- 
thermore, the learned Commissioner erred in 
accepting the evidence of the Respondent in 
so far as accepting that the two contracts of 
employment always provided for overtime, 
to be paid for authorised work performed in 
excess of forty hours per week. 

3.4. The Appellants believe that this appeal is 
within the public interest to be heard and 
determined by the Full Bench of the Western 
Australian Industrial Commission, under the 
provisions of Section 49 of the Act. This is 
due to the fact that: 

(i) The learned Commissioner has not fully 
applied the provisions of Section 26 (1) 
after taking into consideration to numer- 
ous contradictions in the Respondent's 
evidence. In particular, he was confused 
over the type of contract or award he 
was employed under. There was no 
confusion in the minds of the Appel- 
lants, who interviewed the Respondent 
and confirmed their understandings in a 
basic written and oral contract of em- 
ployment. 

(ii) Throughout the transcript it is evident 
that the Respondent is attempting to 
vary the contract of employment, with- 
out reaching a mutual agreement be- 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1973 

tween himself and the Appellants. In 
evidence, he has regularly introduced 
what he would have liked to be in his 
contract of employment, particularly in 
the area of accumulated overtime and 
holiday pay. 

(iii) The Appellants have been denied in 
part, the principle of Natural Justice. 
The first occasion they were informed 
of an overtime claim was on the 10 July, 
1991, through a revised claim. (Tran- 
script 1991: 36). The Respondent 
should have brought this matter to the 
Appellants' attention on an earlier occa- 
sion. This would have given them an 
opportunity to either remedy the situa- 
tion or deny the claim. 

(iv) A number of case law principles are 
involved in this case particularly in the 
area of contract of employment. 

(v) The Appellants are of the view that the 
Respondent was adequately remuner- 
ated during his period of employment 
with the various companies. 

(vi) The Appellants are not impressed by the 
method by which the Respondent ob- 
tained the records kept on Mrs Clarke's 
desk. 

(vii) The Appellants do not believe that 
unofficial records should be accepted as 
evidence in the Respondent's claim for 
overtime and holiday pay.' 

Background. 
The background to this matter is as follows.At the 

material time, St Croix Pty Ltd trading as "Southern Cross 
Koala", referred to in evidence by Mr Straker as trading as 
"Southern Cross Koala Trading", (hereinafter referred to as 
"St Croix") was a company involved in the importing of 
flowers from Africa. 

Hazart Pty Ltd (hereinafter referred to as "Hazart") was 
an associated company which traded as "Southern Cross 
Koala" and was involved in the exporting of wild flowers. 

There were, on the evidence, other associated companies 
trading together. 

Mr Mullan, on the evidence, was employed by both St 
Croix and Hazart. He was, too, on the evidence, a person 
who was employed in the horticultural industry, because he 
was at one time employed as a nurseryman, employed 
because of his horticultural abilities. 

A witness, Mr Noel James Reilly was a director of St 
Croix, and was, in addition, a director of Hazart, together 
with Mr Warren Boucaut and Mr Anthony Lance Straker. 
Mr Straker and Mr Reilly gave evidence on oath. Mr 
Boucaut, who appeared as agent for the appellant at first 
instance, made assertions from the bar table, but did not give 
evidence on oath. Mr Reilly had had no discussions about 
the employment conditions of Mr Mullan with Hazart, 
having resigned by then as director. 

Evidence, too, was given on oath at first instance for the 
respondent, Mr Mullan, by Mr Mullan himself and by Ms 
Theresa Soo Kin Clarke. Ms Clarke was employed as a 
flower shed supervisor, and, as she said, receptionist and 
various other jobs by Hazart. These jobs included booking 
officer, clerk, receptionist and typist and, as she said, "You 
name it". 

The Commission at first instance found, and it was clear, 
that Mr Mullan was employed as a casual worker from 12 
March 1990 by St Croix, and full time by St Croix from 7 
April 1990 to 21 July 1990, and thereafter full time from 23 
July 1990 to 2 November 1990 by Hazart after which he 
ceased employment 

It seems to be common ground that Mr Mullan was not 
employed in a classification covered by an award. 

It was the case for the appellants that insofar as holidays 
and annual leave were concerned the provision of The 
Horticultural (Nursery) Industry Award No 30 of 1980 
applied to holiday entitlements of employees of the 
appellants herein. 

Clause 15(3) of that awani provides as follows:— 
"(a) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as pre- 
scribed in paragraph (b) hereof shall be allowed 
annually to an employee by his employer after a 
period of twelve months' continuous service with 
that employer. 

(b) (i) An employee before going on leave shall be 
paid the wages he would have received in 
respect of the ordinary time he would have 
worked had he not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof, an employee 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable :— 
(aa) the rate applicable to him as prescribed 

in Clause 5—Wages of this award; and 
(bb) any other rate to which the employee is 

entitled in accordance with the contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
in lieu of those payments prescribed by 
clause 12—Overtime, nor any payments 
which might have become payable to 
the employee as reimbursement for 
expense incurred. 

(c) (i) During the period of annual leave an em- . 
ployee shall receive a loading calculated on 
the rate of wage prescribed by paragraph (b) 
hereof of 17 1/2 percent. 

(ii) The loading prescribed by this paragraph 
shall not apply to proportionate leave on 
termination." 

Clause 15(5) provides as follows:— 
"(a) If, after one months continuous service in any 

qualifying period an employee lawfully leaves his 
employment or his employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid one third of a week's pay 
at the rate prescribed by paragraph (b) of 
subclause (3) of this clause for each month of 
continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) hereof an employee 
whose employment terminates after he has com- 
pleted a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period shall be given payment in lieu of that leave 
or, in a case to which subclause (8) or (9) of this 
clause applies in lieu of so much of that leave as 
has not been allowed, unless— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period." 

Clause 15(7) provides as follows:— 
"In the event of an employee being employed for 

portion only of a year, he shall only be entitled, subject 
to subclause (5) of this clause, to such leave on full pay 
as is proportionate to his length of service during that 
period with such employer, and if such leave is not 
equal to the leave given to the other employees he shall 
not be entitled to work or pay whilst the other 
employees of such employer are on leave on full pay." 
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Clause 15(8) provides as follows:— 
' 'In special circumstances and by mutual consent of 

the employer, the employee and the union, annual leave 
may be taken in not more than two periods." 

Clause 15(9) provides as follows:— 
"Notwithstanding anything else herein contained, an 

employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an 
employee to take his annual leave in not more than two 
periods but neither of such periods shall be less than 
one week." 

The claim by the applicant was for contractual benefits 
as set out in exhibits 1A, B, C and D. An accompanying 
claim alleging unfair dismissal was not pursued. 

The primary issue was what were the terms of the contract 
of employment with both respondents, in particular, was the 
applicant entitled to overtime (for hours worked outside a 
40 hour week) once he ceased being a casual employee, and 
what were the precise terms of his holiday entitlements. In 
particular, did clause 15 of The Horticultural (Nursery) 
Industry Award No 30 of 1980 represent a term of the 
contract of employment? 

It is clear that there was a discussion about 7 April 1990, 
the result of which was that Mr Mullan ceased to be a casual 
employee and became a full time employee of St Croix. 
Present at the discussion were Mr Straker and Mr Reilly, as 
well as Mr Boucaut and Mr Mullan. It is clear that the 
agreement was to provide for weekly payments for Mr 
Mullan working a 40 hour week at the rate of $8.90 per hour. 
That is for employment with St Croix. The applicant's 
understanding was that the payment was to be based on a 
standard 40 hour week with all hours worked in excess of 
40 hours being accumulated and taken in conjunction with 
annual leave or paid out at ordinary time rates. 

There was a sick leave condition of one week per annum 
and the requirement that termination be preceded by the 
giving of one week's notice. 

In relation to St Croix, there was also an arrangement that 
1% commission on the free on board value of imported 
flowers (FOB) sold in Australia in good order and condition 
applied. This was said by the witnesses for the respondents 
to be an incentive and a cushion and to justify their view that 
no overtime had been agreed to be paid, and that as a full 
time employee he was in receipt of a salary which required 
him to work hours over 40 per week. 

Mr Reilly gave evidence that he took notes of the 
discussion. 

There were, therefore, two areas of contention, as we have 
said. 

It does not appear to have been in issue that Mr Mullan 
ceased employment with St Croix on 21 July 1990 because 
St Croix ceased to import flowers. 

It is true, however, that the period of employment of Mr 
Mullan with Hazart (see exhibit 2, a letter of 4 February 
1991 from Hazart Pty Ltd trading as Southern Cross Koala 
signed by Mr Boucaut) was from 7 April 1990 to 21 July 
1990 on a full time basis and from 23 July 1990 to 2 
November 1990 with Hazart. 

Issue was taken over the status of a letter (exhibit 9) which 
purported to be the terms and conditions of employment (see 
page 86 (AB)) drafted from notes taken by Mr Reilly at the 
time of their verbal discussion. It makes no reference to 
overtime and provides in paragraph 4 as to holiday pay as 
follows:— 

"Four weeks paid annual leave at your weekly 
salaried rate, plus statutory allowance for sick leave." 

Mr Mullan denied that he had ever seen that "contract" 
until after he had filed his application herein (see page 17 
of the transcript at first instance), indeed on 10 April 1991. 
The document is headed "Contract of Employment St. 
Croix Pty Ltd". 

In exhibit 2, the letter of 4 February 1991 to the Industrial 
Relations Commission, Hazart on behalf of St Croix and 
Hazart advised that for a total period salaried by agreement 
for 15 weeks there was holiday pay due of one week being 

a net figure of $293.55 from St Croix, and for the period 23 
July 1990 to 2 November 1990 the total period salaried by 
agreement being 14 weeks as holiday pay due of one week 
paid on 17 November 1990. 

There was a document (exhibit 4), a letter of 9 November 
1990 from Hazart to Mr Mullan signed by Mr Boucaut, 
enclosing an Employment Separation Certificate which 
advised that he was to receive an amount of $949.27 gross 
for annual leave, being 13.34 working days owed. 

There are the bank statements of the applicant (exhibit 5) 
which have regular deposits made at approximately one 
weekly intervals under the heading of "Pay". The "re- 
ceived payments" were acknowledged by Mr Boucaut as 
recorded in that exhibit (see page 78 of the transcript at first 
instance). 

Of significance were time and wages records prepared by 
Ms Clarke (exhibits 7 and 8). Ms Clarke was a significant 
witness. She gave evidence:— 

(1) That she had kept records of the overtime worked 
by Mr Mullan. 

(2) That Mr Boucaut and Mr Straker knew of them, 
and, in fact, that Mr Straker used them to calculate 
prices for goods by taking into account the 
component of overtime. 

(3) The first record book was destroyed by Ms Clarke 
and Mr Straker and that a second record book 
which she kept was missing. 

Ms Clarke was not able to assist with evidence about the 
holiday arrangements. Whatever that arrangement was, it is 
clear that there were 13 days worth of holiday pay owing 
and undisputably owing as evidenced by exhibit 4. 
Otherwise the evidence of the applicant indicates that to 
some extent he left the question of his holiday pay to Mr 
Boucaut, in which event it could not be properly denied that 
The Horticultural (Nursery) Industry Award was applied. 
However, the case for the respondents was that The 
Horticultural (Nursery) Industry Award was to be used as 
a guide. Indeed, even in exhibit 9, it is not referred to by 
name, nor was there any express exclusion of an entitlement 
to pro ram leave (see clause 4). It is quite dear that annual 
leave was agreed to be four weeks per annum. 

As to the question of overtime, the applicant's under- 
standing, as he conveyed it in evidence, was that payment 
was to be based on a standard 40 hour week with all hours 
worked in excess of 40 hours being accumulated and taken 
in conjunction with annual leave or paid out at ordinary time 
rates. This, too, was Ms Clarke's understanding from what 
Mr Straker told her and she said so in evidence. 

The witnesses for the respondents said that because of the 
FOB and percent payment commission overtime was not 
envisaged. However, this related to St Croix. and nothing 
was said about how this could apply to the Hazart 
transaction where no such FOB payment applied for obvious 
reasons. It would seem probable that if the evidence for the 
respondents was correct, then, since the 1% FOB was a 
cushion in the case of the St Croix contract, the absence of 
such a cushion in the Hazart contract might well have meant 
that overtime was at least payable there. In any event, it does 
not seem greatly credible that a person would receive 1% 
FOB to compensate for hours worked in excess of 40 in any 
one week. 

Mr Straker, of course, claimed that the applicant agreed 
that the same conditions which applied under the arrange- 
ment for St Croix would continue. Mr Reilly was not able 
to confirm whether those arrangements carried forward. 

There was conflict between Ms Clarke, Mr Straker and 
Mr Reilly as to whether Ms Clarke was authorised to keep 
the records which she kept, particularly when all other 
records were daily sheets. However, she maintained her 
position and maintained that these gentlemen knew of them 
(the records are exhibits 7 and 8). 

Mr Straker and Mr Reilly denied the destruction of the 
record books and their authenticity as we have said. 
However, Mr Boucaut, in his own submissions, acknowl- 
edged the existence of the books, and in the letter (exhibit 
6) written on 10 April 1991 by Mr Boucaut to the applicant 
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there is specific reference to Mr Mullan removing the record 
book without permission. Indeed, the letter accuses him of 
leaving work without permission for one hour and removing 
documents without permission. This is unequivocally an 
acknowledgement of proprietorship in the documents. That 
is the records which the appellants set out at first instance 
to discredit. 

However, the letter of 10 April 1991 purported to enclose 
a copy of the contract of employment, and, in addition, 
advised that the contract for Southern Cross Koala was the 
same but did not include a commission (ie the Hazart 
contract was the same as the St Croix contract but included 
no commission). 

The Commission at first instance noted that Mr Re.illy 
was not cross-examined. However, Mr Reilly's evidence did 
not, either, deal with matters such as exhibits 6 and 10. 

Mr Boucaut's evidence from the bar table could carry 
little weight, nor could Ms Anna Catharina Sheehan's 
affidavit (exhibit E). 

The Commission declined to accept the evidence of Mr 
Straker, having observed him, and noted that he was evasive 
about the question of the destruction of the documents. A 
fair reading of the evidence reveals that he was. 

The Commission accepted Ms Clarke's evidence, as. 
upon examination of the transcript, it was, in our opinion, 
entitled to do, she being a witness who was unshaken and 
quite clear about what she was saying. Her evidence and the 
documents to which we have referred, particularly exhibits 
7 and 8, the records kept by Ms Clarke, and exhibits 4 and 
6, particularly the Separation Certificate, as well as the bank 
statements (exhibit 5), would enable the Commission to find 
that the applicant at first instance had established, on the 
balance of probabilities, the facts which would enable the 
Commission to conclude that the applicant was entitled to 
contractual benefits which he was denied. Further, because 
Ms Clarke's evidence corroborated much of Mr Mullan's 
evidence, the Commission was entitled to accept his 
evidence of the Hazart contract on the basis that it accepted 
his evidence of the St Croix contract. The Commission was 
entitled to find, upon the acknowledgement of the respon- 
dents, that the agreement by both parties was reflected in the 
Employment Separation Certificate which acknowledged 
that the applicant was entitled to an amount of $949.27 for 
annual leave entitlements, being 13.34 days. The Commis- 
sion was entitled to imply from that acknowledgement that 
such acknowledgement satisfied a term of the contract to 
pay holiday pay calculated upon an agreed term. 

Even if the amount claimed was about half of that sum 
of $949.27, it might corroborate Mr Mullan's evidence that 
he left the terms to Mr Boucaut, but had an expectation of 
what he regarded as a normal payment, including pro rata 
payment. 

The Employment Separation Certificate constitutes an 
admission by implication of the terms of the contract and 
an admission of liability (as to its powers see s.26(2) and 
s.27(l) of the Act). 

In addition, the Commission was entitled, once the 
Commission accepted the evidence of Ms Clarke and the 
applicant, to find that exhibit 9 did not exist at the time or 
shortly after the discussions which gave rise to the contract 
of employment occurred, or that, if it did, it did not contain 
all the terms agreed upon, and that the agreement included 
an agreement that overtime would be paid in terms of the 
evidence of both Ms Clarke and Mr Mullan. 

The Commission was entitled to find that the respon- 
dents' witness, Mr Straker, had destroyed or assisted to 
destroy the first record of overtime, and had done so because 
it was a record kept on his authority and was evidence that 
the payment of overtime was a condition of the contract of 
employment 

The Commission was also entitled to find that the amount 
of one and a half times the ordinary rate of wage was not 
applicable and had not been established to have been 
applicable. 

In addition, the Commission was entitled to find that the 
period 12 March 1990 to 5 April 1990, once the Commission 
accepted that the true record of hours worked by the 
applicant during the period covered by his claim, was that 
set out in exhibits 7 and 8. The Commission was entitled, 
too, to find that exhibit 9, the purported contract, did not 
represent the terms of the contract. There was sufficient 
evidence as to what the contract of employment was for the 
period 12 March 1990 to 5 April 1990. We mention all those 
matters, bearing clearly in mind that the onus to establish 
those facts upon which Mr Mullan's case relied, upon the 
balance of probabilities, lay on Mr Mullan. 

The submission by Mr Crossley, on behalf of the 
appellants, was that the record kept was not a record of 
wages paid as required by the Factories and Shops Act With 
respect, that was not the question. The question is whether 
it could have been regarded as a true and correct record. 
There is no reason why, once the evidence of Ms Clarke was 
accepted, that it should not. The failure to produce the 
originals and their adoption in exhibit 6 are further reasons 
why exhibits 7 and 8 should be accepted as a true and correct 
record. 

In the circumstances, the Commission at first instance 
made no errors as to the evidence or the weight of it such 
as are complained about upon appeal or which were 
sufficient to constitute an error requiring us to uphold the 
appeal. 

The Commission did not misuse the advantage it had of 
observing the witnesses and their demeanour, or, if it did, 
this was not demonstrated to us (see FMWU v. Board of 
Management, Narembeen District Hospital 72 WAIG 471, 
Arpad Security Agency v, FMWU 69 WAIG 2662 and the 
cases cited therein). 

Further, there were no inferences which should have been 
drawn by the Commission or which were erroneously drawn 
by the Commission from primary facts that we should 
correct pursuant to Warren v. Coombes and Another 53 
AUR 293. 

In addition, there was no error of the type referred to in 
RR1A v. AWU 67 WAIG 320 (the Acosta Case), House v. The 
King 55 CLR 499 and Norbis v. Norbis 65 ALR 12. It was 
for the appellants to establish that such an error in the 
exercise of discretion existed on those principles and not for 
us to substitute the exercise of our own discretion for that 
of the Commission at first instance. 

For those reasons, the appeal is not made out. The 
decision of the Commission at first instance was not against 
the evidence and the weight of the evidence and it did not 
err in the manner alleged in grounds 3.1, 3.2, 3.3, 3.4, or at 
all. 

Further, there was no question of the contract having been 
varied, but what evidence there was as to what the contracts 
with both the respondents were, and that we have referred 
to. 

We would add that there was no submission that the 
contract of employment was varied, or, alternatively, that it 
should have been sought to have been varied by Mr Mullan. 
There was no evidence that that was so. 

Indeed, what occurred was that the agreement with both 
companies was as Mr Mullan said it was and as exhibit 4, 
the Employment Separation Certificate, revealed, with the 
exception that, in the case of Hazart, since it was an export 
and not an import company, there was no FOB commission 
payable. 

In addition, the question of public interest does not arise 
under the provisions of s.49 of the Act. 

The Commission at first instance did apply the provisions 
of s.26(l) of the Act and applied them correctly. 

The appellants were not at any time denied natural justice. 
The lateness of the appellants being informed of an overtime 
claim by an amended claim was not a matter which could 
be said to have in any way denied them natural justice. They 
had ample opportunity to put their case to the Commission 
and did so. They did not seek an adjournment on the basis 
of the late claim, so called, for overtime, which they could 
have done had it disadvantaged them. 
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In the circumstances, and for those reasons, the grounds 
of appeal are not made out and there is no error disclosed 
which would justify our upholding the appeal, which will, 
as a result, be dismissed. 

Order accordingly. 
Appearances: Mr T. C. Crossley on behalf of the 

appellants. 
Mr T. S. Whittingham (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty 

Ltd t/a Southern Cross Koala 
and 

Leigh Mullan. 
No. 448 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER G. L. FIELDING 
COMMISSIONER J. F. GREGOR. 

1 September 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 19th day of June 1992 and having heard Mr 
T. C. Crossley on behalf of the appellants and Mr T. S. 
Whittingham (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 1st day of 
September 1992 wherein it was found that the appeal should 
be dismissed, it is this day, the 1st day of September 1992, 
ordered that the appeal be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Royal Perth Hospital 

and 
Terence Lynn 

No 405 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER O. K. SALMON. 
COMMISSIONER S. A. KENNEDY. 

25 August 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

(We would add that the names of the witnesses will not 
be set out in copies of the reasons for decision which are to 
be distributed, having regard to the nature of some of the 
evidence in this matter. Witnesses will be identified by an 
initial). 

This was an appeal by the appellant. Royal Perth Hospital, 
brought properly under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") 
against the decision of the Commission, constituted by a 
single Commissioner, and contained in an order dated 
27 March 1992. 

72 W.A.LG. 

The order, formal parts omitted, reads as follows:— 
"1. That Mr Terence Lynn be reinstated into his 

former employment as Food Service Attendant 
with Royal Perth Hospital without loss of award 
wages and entitlements from the date of his 
dismissal to date of reinstatement. 

2. That Mr Terence Lynn recommence employment 
at the normal start time on Monday the 30th day 
of March 1992." 

The grounds of appeal herein are as follows:— 
"1. The Senior Commissioner erred on the evidence 

and the weight of the evidence in his finding that 
no real assault occurred as alleged. 

2. The Senior Commissioner erred that in the finding 
of fact that T L reached for D F apparently to get 
her to accompany him upstairs and that no real 
assault occurred. 

3. The Senior Commissioner, in finding as fact that 
D F raised her hand and that T L's hand bumped 
hers, erred on the evidence and the weight of 
evidence in finding that no assault occurred. 

4. The Senior Commissioner erred in the finding of 
fact that no death threat was made by T L against 
D F. 

5. The Senior Commissioner erred on the evidence 
when he formed the distinct impression that 
friendship towards D F rather than truth coloured 
the majority of W M K's critical answers. 

6. The Senior Commissioner erred in preferring the 
evidence of G K, M S, A D and D P in that they 
presented no evidence pertaining to the alleged 
death threat and alleged assault. 

7. The Senior Commissioner erred in finding that 
S S and H D responded to the pressure from Ms 
Obom (of FMWU) for Royal Perth Hospital to act 
quickly in the matter." 

At first instance, there was an application by T L, an 
employee of Royal Perth Hospital, claiming an unfair 
dismissal and his reinstatement. The application was 
brought under s.29(b)(i) of the Act The application was 
opposed by the appellant and the matter was heard and 
determined by the Commission. 

Background. 
The background to the matter was contained not only in 

the evidence, but in a number of written statements by 
witnesses which were tendered and by an Agreed Statement 
of Facts marked "A" and contained in the appeal book. 

That Agreed Statement of Facts between the applicant 
and respondent at first instance, formal parts omitted, reads 
as follows:—■ 

"1. T L was employed by Royal Perth Hospital from 
2 July 1987 to 18 June 1991 as a food Service 
Attendant working in the Distribution Area. 

2. Employment conditions were covered by the 
Hospital Workers (Government) Award. 

3. On Tuesday 11 June 1991 T L was on a rostered 
day off work. 

4. T L did attend RPH on Tuesday 11 June 1991 and 
a meeting was arranged requiring D F, Food 
Service attendant in the Distribution Area, to 
leave her workplace. 

5. There was a meeting in the courtyard outside the 
distribution area at approximately 9.30am at- 
tended by T L, D F, T N, A S and W M K. 

6. After an exchange of words the parties proceeded 
inside to return to their workplace. 

7. A further exchange occurred between T L and D F 
in the foyer area near the lift and stairway. 

8. T L and his wife met with J S, Human Resource 
Officer, RPH mid morning on Tuesday 11 June 
1991. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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9. T L was interviewed by S S, Principal Industrial 
Officer, H D, Co-ordinator Personnel Services and 
J S in the presence of Mr Stan Hardie, Assistant 
Secretary FMWU at 2.00pm Wednesday 12 June 
1991. 

10. T L was interviewed by S S, H D in the presence 
of S Hardie at 2.20pm Thursday 13 June 1991. 

11. T L was terminated as from 18 June 1991 with 
payment of 2 weeks pay in lieu of notice. 

12. T L has received payment of all award entitle- 
ments due to 18 June 1991." 

Those were the basic facts, but the factual situation was 
a great deal more complex than that 

There were a number of witnesses called to give evidence. 
These included T L, D F, T N, A S, a food service attendant 
and close friend of D F, and W M K (also known as R). S S 
and H D were called. M S, a food supervisor at Royal Perth 
Hospital was called, as were two leading hands in the 
distribution area, D P and A D. P L, the wife of T L, gave 
evidence, as well as H Y, a food service attendant employed 
by Royal Perth Hospital, and J E, a catering assistant also 
employed by Royal Perth Hospital. There was also evidence 
from I V, a catering superintendent at Royal Perth Hospital 
for 15 years, and a retired deputy catering superintendent, 
G K. 

At Royal Perth Hospital is the distribution centre where 
food is gathered together and from which it is taken to 
patients and other areas. The empty dishes, etc, are also 
brought back there afterwards. 

All of the abovementioned witnesses, except I V, H D, 
S S, G K and P L worked there at the time of the dismissal. 

P L's brother is married to D F's sister. T L and P L were 
married in Australia on 11 November 1978, having come 
here from Burma. D F and her family are from Burma. 

In the food distribution area there was, on the evidence, 
a degree of joking about sexual matters which went on in 
which A S, W M K, D F and others were said to be involved. 
There was a suggestion that D F, for example, watched 
"blue" movies and then recounted these matters to others 
there. 

There was also, at the background of this matter, evidence 
from D F that T L had shown obscene photographs to her 
and to a K W who worked there, but who did not give 
evidence, although a statement was tendered from her. 

One witness, J E, said that she walked away when the 
joking about sexual matters occurred. A S said that it 
occurred. D F denied that she approved of it. 

G K gave evidence that she had spoken at the request of 
a lady called Ms S about D F harassing her some time before 
the events at the centre of these proceedings. 

There were also complaints by J E and H Y about D F 
being, put in broad terms, a troublemaker. 

D F said that she had not known T L in Burma, only since 
she had come to Australia, but part of her denial consisted 
of evidence that T L and P L had married in Burma, which 
they had patently not on the evidence of the marriage 
certificate tendered. G K said that D F had told her that she 
knew T L in Burma. 

In November 1986, D F had come to Australia with her 
mother and she lived with E T, P L's brother, and her sister 
C, where, and at other places, P L had met D F frequently. 

On a number of occasions D F had telephoned P L to 
advise her that T L was having affairs with various women 
at work. 

In November 1990, D F informed P L that T L had shown 
her an obscene picture and that she had reported it to I V 
and that T L would be sacked in two days time. She also 
mentioned his having had affairs with about six different 
women (see page 9 of the transcript at first instance). 

As a result of these telephone conversations, including an 
indication by D F that IV was going to sack T L in two days 
time, P L reported it to G K who first of all told her to report 
it to persons in the personnel office, and, on the second 
occasion, told her to report it to the police. 

There were counter complaints involving the alleged 
showing of an obscene picture by T L to D F, and the 
harassing of T L by D F which were made to I V in 
November 1990 via Mr S, another member of his staff, and 
involving two meetings in February/March 1991 at the 
conclusion of which both persons took the matter no further 
and agreed so to do in the presence of I V, on his evidence. 

There was no other matter of sexual harassment alleged 
after that, and D F conceded as such in evidence. 

At the core of this matter are events which occurred in 
June 1991 which arose because D F was alleged by P L and 
T L, because P L had told him, that D F was alleging that 
he was having an affair with T N. 

It would be fair to say, on the evidence, that T L was 
regarded by those who spoke as a good worker, whereas D F 
was regarded as fair. 

On 8 June 1991, because T N was avoiding T L, he asked 
her if she was angry with him or something, and she said 
that D F had told her that he had been spreading rumours 
about her having an affair with him. This he denied and T N 
asked to see both D F and himself and arranged that they 
should meet during break time on 11 June 1991 at 
9.30-10.00 am. 

On 10 June 1991, a Monday, T L and P L visited D F's 
place, a block of flats. She was not in and they left a note 
saying that they had called. 

On 11 June 1991, a Tuesday, which was a day off for T L, 
he went to the hospital to attend the meeting. His wife was 
working at the Wellington Street entrance of the hospital, 
level 2. He went to the distribution area and, on the evidence, 
asked T N to have a meeting. She came outside, and then 
D F came out too. D F asked W M K to come out as a witness 
and later A S came out. The area was in the courtyard, an 
undercover area, outside the distribution area. Some people 
said that T M L was there. Others did not. Also in the 
vicinity, about six to seven metres away, having come out 
for a smoke during the break were two leading hands, A D 
and D P. A S was at some time near them. The other persons 
were standing together. On all the evidence an angry 
discussion occurred. In the course of it, it is clear that T N's 
complaint about spreading rumours about her having an 
affair with T L was lost, and there was angry discussion, in 
particular, between T L and D F, in the course of which D F 
alleged that T L said that they went over to her house and 
were going to kill her. T L denied that that was said. In the 
course of the discussion, T L was called a bloody liar by D F, 
and she admitted that she had so done. In the vicinity, too, 
and watching was M S. W M K said in evidence that at one 
stage he told them to quieten down. There was obviously, 
on the evidence of A D and D P, something of an argument 
going on, which, in the end, resulted in A D telling them that 
if they wanted to discuss the matter any further they should 
go somewhere else. They all then commenced to go inside 
and it was at that stage that T L alleged that D F said to him 
"I'll fix you, you're in deep trouble", and that she walked 
around a rubbish bin near the door back into the premises, 
and that he stretched his right hand in front of her. She then 
grabbed his right hand with her left hand, put it up, and said 
"Don't touch me" and at the same time said "Did you see 
that R". That, he said, was the only physical contact. Their 
hands were in the air at the time of contact. 

The evidence, however, from W M K, a friend of D F, 
was that T L grabbed D F's left arm with his left hand, put 
his other hand around D F's waist and tried to push her with 
a great deal of force towards level 2 to see his wife. T L 
denied that it was possible to do so. 

M S and A D said that they were observing the group the 
whole time and none of this occurred. J E said likewise. She 
was looking from a doorway. 

Afterwards the matter was brought to the attention of S S 
and H D who interviewed all of the persons concerned, 
except D P, M S, A D, J E and H Y. J E and H Y volunteered 
after the subsequent dismissal of T L. 

They interviewed T L in the presence of Mr Stan Hardie, 
a union representative from The Federated Miscellaneous 
Workers' Union of Australia, WA Branch. T L was 
interviewed on about two occasions. 



S S and H D had T N and the others demonstrate what 
had occurred, on their evidence, and they all demonstrated 
the same, the grabbing and pulling of D F towards the stairs. 
T L denied that this had occurred. 

However, one thing which obviously influenced S S and 
H D to disbelieve T L was that he said that he had had an 
affair with D F in Burma, and when it was relayed to him 
that she would undergo a test to determine whether she was 
virgo intacta or not then he changed the story to say that a 
more limited form of sexual intercourse had occurred. S S 
described T L as changing his story, as we read it, to suit 
the circumstances. 

T L also admitted that he had failed to admit to them that 
he had shown to K W a dirty picture. 

In the end, S S dismissed T L with two weeks' pay in lieu 
of notice, as the agreed facts set out, because, as S S 
concluded, the employment relationship had been repudi- 
ated by his act. 

It is quite clear that the statements of D P, A D, J E and 
H Y were not available before this decision was made, nor 
was M S's. 

Exhibit E is the formal letter terminating T L's 
employment dated 18 June 1991, and, inter alia, reads as 
follows:— 

"The Hospital is of the view that your behaviour and 
conduct towards a fellow employee of Royal Perth 
Hospital is completely inexcusable and unacceptable 
and therefore in accordance with Clause 10—Contract 
of Service of the Hospital Workers (Government) 
Award, your Contract of Service has been terminated 
as at 18 June 1991 by the payment of two weeks pay 
in lieu of notice." 

It should be noted that the allegation against T L was as 
follows:— 

"1. T L was terminated on 18th June 1991, for the 
following reasons: 

(i) allegedly physically assaulting an employee 
(ii) allegedly verbally threatening an employee 

(iii) allegedly sexually harassing an employee" 

The Commission's Findings at First Instance. 
The Commission at first instance made the following 

findings. 
These were that D F's two allegations of sexual 

harassment by T L had been the subject of appropriate 
consideration twice by the senior management person of the 
Food Production Department, in which they were employed, 
namely the Catering Superintendent, I V. 

At the conclusion, both D F and T L had withdrawn their 
complaints and they were not raised again until 12 June 
1991. 

The view taken was that this should not have been the 
subject of a third inquiry merely at the behest of Ms Obom, 
the matter having been dealt with to the complete 
satisfaction of both parties. 

It should be added that it was not only D F's complaint 
which was dealt with, but a complaint by T L as well against 
D F. There was no conclusion by I V that either person's 
complaint was made out. 

In the circumstances, there could be no finding that there 
had been sexual harassment, or that if there had, it was 
sufficient for D F to have pursued it as a complaint to 
personnel. 

In any event, the Commission at first instance preferred 
the evidence of T L about the matter. 

The Commission made the following further findings:— 
(1) Having observed all the witnesses during the 

giving of their evidence, it was plain that 
credibility would play a major part in the ultimate 
determination of the claim. 

(2) The placement by the witnesses of the persons 
involved firstly outside the distribution area and 
secondly short of the automatic door was reasona- 
bly consistent and the Commission accepted that 
material. 

(3) The Commission quoted excerpts from the tran- 
script. 

(4) The Commission's clear impression of D F's 
evidence was that it was at times conflicting, at 
other times vague, that despite her remarks to the 
contrary she had no trouble understanding English 
and her desire to have her "story" accepted 
bordered at times on the hysterical. 

(5) The Commission went on to find that her evidence 
was at best self serving and at worst largely a 
fabric of untruths. 

(6) The Commission therefore preferred the evidence 
of G K, M S, A D and D P wherever it conflicted 
with the evidence of D F. 

(7) The Commission concluded, too, that the evidence 
of W M K and A S exhibited to an inappropriate 
degree rehearsal and the Commission formed the 
distinct impression during its observation of these 
witnesses that friendship towards D F rather than 
truth coloured the majority of their critical 
answers. 

(8) The Commission went on to make a number of 
findings. A summary of the Commission's find- 
ings are set out at page 13 of the reasons for 
decision as to various facts. 

(9) In the end, the Commission applied the test in 
Undercliffe Nursing Home v. FMWU 65 WAIG 
385 (IAC) (the Undercliffe Case), further applied 
in FMWU v. Board of Management, Narembeen 
District Hospital 72 WAIG 471 (IAC). 

(10) The Commission found that S S and H D 
responded to the pressure from Ms Obom (of The 
Federated Miscellaneous Workers' Union of Aus- 
tralia, WA Branch) for Royal Perth Hospital to act 
quickly in the matter. 

(11) The Commission found that the initial inquiry did 
not extend far enough before the decision to 
dismiss was taken. 

(12) The Commission found that it was more probable 
than not that no death threat was made as alleged, 
nor did any real assault occur as alleged, and that 
the dismissal was therefore unjust and unfair. 

(13) The Commission therefore ordered reinstatement. 

Conclusions. 
The following principles apply:— 

(1) The overall onus to establish those facts upon 
which a claim for unfair dismissal might be 
established on the balance of probability lies upon 
the applicant. 

(2) There is an evidentiary onus on the respondent 
employer who asserts a summary dismissal as 
justified. 

(3) The payment made by an employer to an 
employee in lieu of proper notice on summary 
dismissal without proper nptice is a payment on 
account of damages for breach of contract and not 
a payment of wages since once the employer- 
employee relationship has been ended by the 
summary dismissal the employee is under no 
obligation to render further services under the 
contract This would appear to be the law even 
though the judgment itself is reached in relation, 
in part, to the terms of the Wages Act 1986 of 
England (see Delaney v. Staples [1992] 1 All ER 
944). 

(4) The Full Bench will not overturn the decision of 
the Commission at first instance where a decision 
is made on the basis of observing the demeanour 
of the witnesses, and that advantage has not been 
misused (see FMWU v. Board of Management, 
Narembeen District Hospital (op cit) and Arpad 
Security Agency v. FMWU 69 WAIG 2662 (FB) 
and the cases cited therein). 



(5) This was a discretionary decision and the princi- 
ples which appear in House v. The King 55 CLR 
499, RRIA v. AWU 67 WAIG 320 (the Acosta 
Case), Hamersley Iron Pty Ltd v. ADSTE 64 
WAIG 852 (the ADSTE Case) and others apply. 
In other words, in particular, it is not for the Full 
Bench to substitute its exercise of discretion for 
the exercise of discretion at first instance. It is for 
the appellant to establish that the exercise of 
discretion at first instance miscarried according to 
the principles set out on those authorities. 

(6) The test as to whether the dismissal was unfair is 
set out in FMWU v. Board of Management, 
Narembeen District Hospital (op cit) and in the 
Undercliffe Case (op cit) test. The Commission is 
not, of course, to act as a surrogate employer. 

The Commission was confronted with a conflict in 
evidence.. 

There were parties who might clearly be called disinter- 
ested such as G K who regarded D F as unreliable. It was 
open to the Commission to clearly accept her evidence as 
credible. In two matters of significance her evidence 
conflicted with that of D F. The question of the harassment 
of Ms S was most inadequately dealt with by D F. 

It is quite clear, when one reads the transcript too, that 
G K, I V, D P and A D gave evidence in a straightforward 
manner, as did M S. There is no evidence that they had any 
interest in the matter. In the case of A D and M S, they said 
that they had observed the events at all times and saw no 
assault, but heard a great deal of argument. 

It is clear, too, that M W K, A S and D F were friends 
and corroborated each others evidence. 

It is clear, too, that although T N was alleged by H D to 
have demonstrated a grasping of D F in a similar manner 
to the others, that in evidence she did not say so, or if she 
did say so, did not say so in an unequivocal manner. 

It is fair, too, to say that upon a reading of the evidence, 
despite T L's misleading statement concerning showing the 
picture to R W, which he did explain, that his evidence as 
to D F's nature, as to her conduct, and, as to the event itself, 
was corroborated by the independent witnesses. 

The fact of the matter is that no one saw T L grasping D F, 
and the event, as he described it, of her putting her hand up 
by its nature had been such an instantaneous event that it 
may not have been discernible. One would have expected 
independent witnesses to have seen such an event as an 
attempt to drag D F to or up the stairs when they were only 
a few metres away. 

D F in evidence and M W K and A S, upon a perusal of 
the evidence of the transcript in detail, to say nothing of the 
demeanour of the witnesses observed by the Commission at 
first instance, justified the Commission clearly in deciding 
that wherever their evidence conflicted with that of the 
witnesses, A D, D P and M S, as well as I V and G K, the 
Commission accepted their evidence. 

It is quite clear, too, that D F had admitted to G K that 
she knew T L in Burma. There was no reason to doubt G K's 
evidence of that having been said by D F to her. 

In any event, a perusal of the transcript reveals that D F 
was jealous of T L, on the evidence, having a permanent 
position, and that it was open to the Commission at first 
instance to find as it did in relation to much of her evidence. 
In particular, matters such as her evasiveness over the 
question of whether G K had spoken to her about the 
harassment of the lady, Ms S, would lead to the conclusion 
that she was a witness who could not be relied on, 
particularly in the face of evidence from I V, G K, M S, A D 
and D P. 

Indeed, a perusal of P L's evidence reveals that she was 
unshaken in her evidence of the events which lead up to this 
matter, in particular the allegations of adultery levelled at 
T L. She, too, the Commission was entitled to believe. 

D F said that she had only telephoned P L once for 
example. Her evidence, therefore, in that respect and others, 
conflicted. 

P L, T L, H Y, J E and G K all had more or less critical 
views of D F. 

As we have said, a perusal of the evidence in detail shows 
that it was open to the Commission at first instance, too, to 
find that D F's evidence was at times conflicting and other 
times vague, and that despite her remarks to the contrary she 
had no trouble understanding English. The Commission was 
entitled not to believe her. 

In addition, the evidence of A S and the evidence of M W 
K and D F revealed a close friendship between them. The 
evidence of M W K further with A S could be said by the 
Commission to have exhibited an appropriate degree of 
rehearsal, and the Commission during its observation of 
those witnesses formed a view to find that their friendship 
rather than truth coloured the majority of their critical 
answers. It was entitled to form such a view. 

As to the investigation of this matter, it is fair to say that 
had the statements of M S, D P, J E (to a lesser extent), H Y 
and G K been available to them before the actual dismissal, 
then S S and H D may not have been so willing to accept 
as accurate the evidence of D F and her witnesses. 

In the end, the Commission at first instance was entitled 
to find that the initial inquiry did not extend far enough 
before the decision to dismiss was taken. The Commission 
did not misuse its advantage of observing the witnesses. 

In that the overall onus lay upon the applicant to establish 
the facts which would lead to the conclusion that T L was 
unfairly dismissed, the Commission was entitled to find that 
that onus was discharged. 

The Commission was therefore entitled to find that it was 
more probable than not that no death threat was made as 
alleged, nor that any real assault occurred as alleged. In the 
result it was also entitled to find that the dismissal was 
unjust and unfair and to order reinstatement, the appropriate 
authority being Max Winkless Pty Ltd v. Bell 66 WAIG 847 
at 848, insofar as that is modified by ECU v. George Moss 
Ltd 71 WAIG 318. 

Therefore, for those reasons, grounds 1 to 6 are not made 
out. 

Ground 7, even if it were made out as a matter of fact, 
would not be fatal to the decision herein. In our opinion, 
given the circumstances, there was a need for S S and H D 
to act quickly and they did. There was not, however, a reason 
to act so quickly that all of the witnesses should not be 
interviewed. 

The appellant did not establish that the exercise of 
discretion had miscarried. 

For those reasons, the appeal will be dismissed. 
Order accordingly 

Appearances: Mr J A Lange on behalf of the appellant. 
Mr K J Trainer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Royal Perth Hospital 

and 
Terence Lynn 

No 405 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER O. K. SALMON. 
COMMISSIONER S. A. KENNEDY. 

25 August 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of June 1992 and having heard Mr J 
A Lange on behalf of the appellant and Mr K J Trainer on 
behalf of the respondent, and the Full Bench having reserved 
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its decision on the matter, and reasons for decision being 
delivered on the 25th day of August 1992 wherein it was 
found that the appeal should be dismissed, it is this day, the 
25th day of August 1992, ordered that the appeal be and is 
hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stamco Pty Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No 453 of 1992. 

Woolworths Supermarkets and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No 454 of 1992. 
Jeans West 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No 457 of 1992. 

Bunnings Ltd 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No 458 of 1992. 
Marlows Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No 461 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER C. B. PARKS. 

28 August 1992. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of the President and Commissioner Parks. 

These are appeals against the decision of the Commission 
at first instance, constituted by a single Commissioner, 
contained in an order made on 31 March 1992 (see page 44 
of the appeal book (hereinafter referred to "AB")), wherein 
pursuant to s.27(l)(a)(ii) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") the 
Commission dismissed an application by the apphcants to 
vary The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 (hereinafter referred to 
as "the award"). 

The appeals, we should say, too, are properly brought 
under s.49 of the Act 

The application at first instance (see pages 26-42 (AB)) 
was made by the applicants whose names are set out at pages 
36-40 (AB). 

The appeOants are those whose names appear in the 
appeal book. 

All of these appeals were heard together. Upon the 
hearing of the appeals, we granted applications to amend the 

notices of appeal herein so that a new paragraph (d) to 
ground 4 was inserted by leave in terms of a letter forwarded 
to the Solicitors for the respondent dated 4 June 1992. 
Further, the paragraphs relating to relief were amended by 
the substitution by leave of new paragraphs, notice of which 
was contained in the same letter. 

The grounds of appeal herein are, therefore, as follows:— 
"1. The Commission erred in failing to recognize or 

give proper effect to: 
(a) the existing provisions of the Shop and 

Warehouse (Wholesale and Retail Establish- 
ments) Award 1977 ("the Award") which do 
not allow employees two public holidays 
without deduction of pay but only one; 

(b) the fact that the application brought by the 
appellants preserved the one holiday for 
employees without deduction of pay; 

(c) the fact that, in accordance with the existing 
provisions of the Award, Anzac Day will not 
be a holiday. 

2. The Commission, contrary to the provisions of 
section 26(l)(a) of the Act, erred in its determina- 
tion of the application by holding that: 

(a) the appellants were required to establish 
"special circumstances" to succeed; 

(b) the question for determination was that posed 
by the Commission for itself at page 5 of the 
reasons for decision; 

and thereby failed to decide the application on its 
merits. 

3. The Commission failed to have regard or proper 
regard for the fact that by reason of the introduc- 
tion of the Retail Trading Hours Act (permitting 
all-day Saturday trading) the obligations imposed 
on the appellants in the existing award provisions 
were not equitable. 

4. The Commission in holding that it would not be 
"fair" to the respondent union if the Commission 
allowed the appellants' claim and that the Com- 
mission should do nothing "to weaken the 
bargaining position of the union": 

(a) erred in having regard or undue regard for 
irrelevant considerations; 

(b) failed to have regard or proper regard for the 
relevant issues before the Commission for 
determination; 

(c) erred in that there was no evidence to support 
such conclusions. 

(d) acted contrary to section 26(3) of the Act 
and/or denied the appellants' procedural 
fairness and natural justice by deciding the 
matter before it on matters not raised on the 
hearing of the application. 

5. The Commission in refusing the application on the 
basis of the finding by the Commission that the 
appellants had not separately initiated enterprise 
bargaining procedures: 
(a) erred and misapplied the wage fixing princi- 

ples formulated by the Commission in 
January 1992; 

(b) failed to afford to the appellants natural 
justice and procedural fairness since this 
matter was not raised by any of the parties 
to the proceedings or by the Commission 
under section 26(3) of the Act; 

(c) failed to give effect to section 32(6) of the 
Act; 

(d) failed to have regard for or sufficient regard 
for the fact that there was insufficient time 
available to the large number of employers 
bound by the award to individually achieve 
any bargained agreement on the issues in 
question. 
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6. The Commission erred in fact and misstated or 
misconstrued the basis upon which the application 
was brought in holding that: 

(a) the "primary objective" of the appellants 
was to "secure a less costly trading arrange- 
ment in their own interests"; and 

(b) the appellants "believe they have a case 
because they believe costs are excessive." " 

The relief sought by the appellants was, therefore, as 
follows:— 

"(i) that the appeals be upheld and the decision of the 
Commission be varied so as to grant the relief 
sought by the applicants at first instance, or 

(ii) alternatively, that the Full Bench suspend the 
operation of the decision and remit the case to the 
Commission for further hearing and determina- 
tion." 

Background. 
There was an application by a number of employers at 

first instance who were general retailers. That application is 
an application made pursuant to s.40 of the Act to vary 
clause 14.—Holidays of the award. 

The claim was in these terms (see page 41 (AB)):— 
"Insert at the beginning of subclause (l)(b) the words 

"Except as provided in subclause (c)". 
Insert a new subclause (l)(c) in the following terms: 

(c) Provided that when Anzac Day falls on a Saturday 
such Saturday shall be a holiday without deduc- 
tion of pay and the next succeeding Monday shall 
not be a holiday." 

Schedule IV accompanying the claim provided an 
explanation of the grounds relied upon by the applicants (see 
page 42 (AB)):— 

"In 1992 Anzac Day, April 25, falls on a Saturday 
and the Public and Bank Holidays Act provides that 
where Anzac Day falls on a Saturday, both Saturday 
and the next following Monday are public holidays. 

The Retail Trading Hours Act provides that general 
retail shops are to remain closed on each public 
holiday. Thus general retail shops, being the bulk of the 
Retail Industry, would lose two trading days in that 
time. 

The Minister for Consumer Affairs has addressed 
this costly and counterproductive situation and as a 
result general retail shops will be permitted to trade on 
the public holiday Monday 27 April. 

The existing provisions of the Shop and Warehouse 
(Wholesale and Retail Establishments) Award require 
that when Anzac Day falls on a Saturday the next 
succeeding Monday shall be a holiday without deduc- 
tion of pay and the day for which it is substituted shall 
not be a holiday. 

The combined effects of the Monday 27 April 
trading amendment and the Award are that general 
retailers are required to close their shops on Saturday 
and re-roster hours normally rostered to be worked on 
that day and trade as normal on Monday but allow 
employees this day as a holiday without deduction of 
pay or pay public holiday penalty rates. 

By amending the Award to ensure that Anzac Day 
is observed only on Saturday this application seeks to 
ensure that the vast majority of employees within the 
industry who normally work on Saturday will be 
entitled to a public holiday without loss of pay on the 
day on which Anzac Day falls and not to have to have 
their hours re-rostered to other unproductive and 
perhaps inconvenient times. 

Employees covered by the Award would not be 
disadvantaged in that: 
(a) Employees normally rostered to work on a 

Saturday would enjoy a public holiday without 
loss of pay; 

(b) Employees who normally work Monday to Friday 
and for whom Saturday is a rostered day off could 

have that day compensated for in accordance with 
the 3 options contained in Clause 9 Part 1 l(j)." 

The claim was, of course, opposed by The Shop, 
Distributive and Allied Employees' Association of Western 
Australia, the abovenamed respondent union. 

The situation arose because Anzac Day fell on a Saturday, 
25 April 1992. 

The Public and Bank Holidays Act 1972, by virtue of s.5 
in the second schedule of that Act, prescribes that Saturday, 
25 April, Anzac Day, and Monday, 27 April should both be 
public and bank holidays. 

The Retail Trading Hours Act 1987, s. 12, prohibits 
general retail shops from trading on Saturday, 25 April and 
on Monday, 27 April, and all of the appellants were subject 
to that prohibition. 

In June 1991, the appellants approached the Minister for 
Productivity and Labour Relations to observe the Anzac Day 
holiday on Saturday, 25 April 1992. They also asked that 
there be no public holiday on Monday, 27 April 1992. In 
other words, the appellants sought that the holiday be 
observed on the date on which it fell, namely Saturday, 25 
April 1992, rather than on Monday, 27 April 1992. That 
would, of course, be inconsistent with the existing award 
provisions. 

The appellants were represented by the Retail Traders 
Association, which, at a meeting with the Minister on 12 
February 1992, were informed that the Minister rejected 
their view of matters, and that the Minister proposed to 
permit the appellants to trade on Monday, 27 April, but 
subject to the relevant award conditions. In other words, the 
Minister would permit them to open on Monday, 27 April, 
but the award would apply. 

Subsequently, upon acceptance of that proposal by the 
Minister and its approval by the Government through 
Cabinet, an exemption order was promulgated and this is 
found at page 140 (AB). 

Further, at no time prior to the application made to the 
Commission in this matter had the appellants sought to 
negotiate the terms of the award relating to this issue. 

The appropriate award provision is clause 14.—Holidays, 
and that reads as follows:— 

"(1) (a) The following days or the days observed in 
lieu shall, subject to this subclause and to 
clause 13.—Overtime be allowed as holidays 
without deduction of pay, namely. New 
Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday 
by arrangement between the parties in lieu of 
any of the days named in this subclause. 

(b) When any of the days mentioned in para- 
graph (a) hereof falls on a Saturday or a 
Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the 
holiday shall be observed on the next 
succeeding Tuesday. In each case the substi- 
tuted day shall be a holiday without deduc- 
tion of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, that day shall be a whole holiday or, 
as the case may be, a half-holiday for the 
purposes of this award within the district or 
locality specified in the proclamation. 

(3) A worker absent without leave on the day before 
or the day after any of the holidays referred to in 
subclause (1) shall be liable to forfeit wages for 
the holiday as well as for the day of absence 
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except where an employer is satisfied that the 
worker's absence was caused through illness in 
which case wages shall not be forfeited for the 
holiday. Provided that a worker absent on one day 
only, either before or after a group of holidays, 
shall forfeit wages only for one holiday as well as 
for the period of absence. 

(4) Where the services of a worker are terminated by 
the employer on the day preceding a holiday or 
holidays, refer to Clause 20—Engagement, sub- 
clause (3) 

(5) (a) When any of the holidays prescribed in 
subclause (1) of this Clause falls on a day 
which for a full time or part time employee 
is a day of the week upon which he or she is 
usually required to work less than one fifth 
of his or her ordinary weekly hours of duty, 
such employee shall be allowed time off duty 
without deduction of pay equivalent to the 
difference between the time usually worked 
(on that day) and one fifth of the ordinary 
weekly hours of duty. 

(b) Provided that an employee who works 
overtime on such a day shall receive time off 
equivalent to the difference between the time 
off calculated in accordance with paragraph 
(a) of this subclause and the hours for which 
he or she has been paid at overtime rates. 

(c) The time off duty is to be allowed either: 
(i) at a time mutually agreed to between the 

employee and the employer or 
(ii) in addition to but not as part of the 

annual leave to which the employee is 
entitled pursuant to Clause 15.—Annual 
leave of this award. 

(d) The provisions of this subclause shall not 
apply to casual employees. 

(6) Where a holiday prescribed in Clause 14.— 
Holidays of this award falls on any day upon 
which a worker is required to work ordinary hours, 
the ordinary hours in that week shall be reduced 
by the number of hours ordinarily worked by that 
worker on the day on which the holiday occurs." 

The submission by Mr Fiocco (of Counsel), who appeared 
on behalf of the respondent union, was that despite the 
public holiday on Monday, 27 April the employees, subject 
to the award, still only receive 10 public holidays a year. 

At first instance, the applicants' witnesses said that they 
intended to trade on Monday, 27 April 1992 regardless of 
any award variation. It was clear, too, that they would trade 
at a profit, although it would be, on the evidence, lessened, 
so it was said. 

Reasons for Decision at First Instance. 
What the Commission at first instance found appears in 

its reasons for decision (see pages 45-58 (AB)):— 
(1) This was a claim by the applicants to secure a less 

costly trading arrangement in their own interests 
(see page 47 (AB)). We should observe that that 
inference was open on all of the evidence, 
including that of Mr Morrisey, Mr Higham and Mr 
Jones. 

(2) The Commission was bound by s.26 of the Act to 
exercise its jurisdiction according to equity, good 
conscience and substantial merit, while having 
regard for the interests of persons concerned 
whether directly affected or not, and if appropri- 
ate, for the interests of the community as a whole 
(see s.26(l)(a) and (c)) (see page 47 (AB)). In 
doing so, it is clear that the Commission took into 
account those matters which it was required to 
take into account, including the interests of 
employers, the respondent union, employees and 
the community. 

(3) That while the costs associated with trading on 27 
April under the existing award provisions were not 
welcomed by retailers, they were not prohibitive 
in the competitive trading context, and that each 
witnesses' firm would open on Monday, 27 April 
1992 (see page 48 (AB)). 

(4) Thus, that the interests of the community as a 
whole would not be harmed merely because 
trading would take place on 27 April 1992 in 
circumstances governed by the existing award 
provisions (see page 48 (AB)). 

(5) The onus of proof lies upon the party seeking a 
variation to an award (see page 48 (AB)), not upon 
the respondent union in this case. 

(6) The award provisions as they stand are part of the 
equity and substantial merit of the case for the 
opponents of change and that goes without saying 
(see page 48 (AB)). 

(7) Decisions of the Commission in Court Session, 
more especially where they concern standard 
conditions of employment and the Wage Fixing 
Principles, are also matters of equity and substan- 
tial merit supporting the case of one side or the 
other in award variation contests. However, it was 
accepted and well understood, the Commission at 
first instance held, that a Commissioner sitting 
alone does not commit a jurisdictional error in 
departing from a decision of the Commission in 
Court Session in appropriate circumstances (see 
page 48 (AB)). 

(8) Equity and substantial merit are to be applied 
having regard for the interests of the persons 
concerned including the union. The union is not 
only a person concerned but directly affected 
given the implications of wage policy as deter- 
mined according to s.50 and s.51 of the Act (see 
page 49 (AB)). 

(9) There is no warrant for, or requirement of, the 
Commission to consider the community's inter- 
ests in terms of a reduction of wage rates or 
standard conditions of employment (see page 49 
(AB)). Indeed, a claim such as this to reduce costs 
and increase profit and a claim by employees to 
increase wage rates or improve conditions were 
opposite sides of the same coin. The Commission 
imposed then the question:— 

"If it is not likely that claims to increase 
wages or improve conditions of employment 
on behalf of employees in the retail trade 
industry will succeed because of wages 
policy restrictions (ie the wage fixing princi- 
ples), how can the claims of the Applicants 
in this case succeed in the light of these 
restrictions on claims made on behalf of 
employees?" 

(10) It would be unconscionable for the Commission 
to disregard the fundamental fact and the exis- 
tence of enterprise bargaining and the community 
consensus of a shift to it in deciding the outcome 
of the present case. As a result, fairness demanded 
that the Commission do nothing to weaken the 
bargaining position of the union on behalf of the • 
employees at this crucial stage of wage policy 
development (see page 51 (AB)). 

(11) The proposition that employees should share the 
burden incurred by employers in the circum- 
stances of a special trading day was simplistic and 
unfair in the context of national and state wage 
policy determinations (see page 52 (AB)). The 
Commission referred to Ahems Pty Ltd and 
Others v. SDA 71 WAIG 186, as well as the dicta 
of the Commission in Boans and Others v. SDA 
67 WAIG 495. In the latter case, the Commission 
had ruled that the preservation of the status quo 
was the main strength of the union's case against 
the claim. 
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(12) Even if the employees would not be disadvantaged 
because they would still have the standard 10 days 
holiday, which the Commission did not necessar- 
ily accept (see page 49 (AB)), the union may be 
disadvantaged because wage policy was being 
affected. 

(13) As a corollary, the Commission, having observed 
that enterprise bargaining was now a Wage Fixing 
Principle and that there was a general consensus 
that enterprise bargaining should take place, held 
that it would be unconscionable to disregard this 
fundamental fact in deciding the outcome of the 
case (see page 53 (AB)). Indeed, the Commission 
held that fairness demanded that it do nothing to 
weaken the bargaining position of the respondent 
union on behalf of the employees at this crucial 
stage of wage policy development. 

(14) Next, the Commission referred to Ahems Pty Ltd 
and Others v. SDA (op cit), an application to vary 
the overtime provisions of the award so that work 
performed on Sunday, 23 December 1990 could 
be performed at rates prescribed for Saturday 
rather than Sunday work. At page 187 the claim 
was found to be unfair because financial perform- 
ances over a period as short as the Christmas 
trading period or even the next 12 months cannot 
be used to reduce an important award condition 
when such financial performances will form part 
of the national aggregate figures used to determine 
future national wage case outcomes. In that 
context, it is not, it was held, open to the 
applicants to insist that their employees should 
bear part of the burden of a day's unfavourable 
trading results unless they are prepared to agree 
that better than average trading results occasioned 
by any temporary circumstances which benefits 
the industry in future would enable all of the 
employees to share in that benefit financially 
through a variation to the award (see page 52 
(AB)). The Commission said that this demon- 
strated in this instance the unfairness of the 
application. 

(15) The Commission also observed (see page 53 
(AB)):— 

"Now that enterprise bargaining is an 
established part of policy, I think the reasons 
I gave for rejecting applications to amend the 
award in 1987 and 1990 assume considerable 
importance and they should have an impor- 
tant place in my reasoning to a conclusion in 
this case." 

(16) The Commission accepted the submission for the 
applicants that the standard 10 holidays per annum 
was exceeded by the allowance under these award 
provisions. However, it found that this had been 
the case since 1972, and the only matter which 
might be suggestive that there was a change was 
the introduction of Saturday all-day trading. It 
would be ironic, if not unfair, if that became a 
reason to vary the holiday provisions, the Com- 
mission observed (see page 55 (AB)). 

(17) The Commission accepted that it would not be 
unusual and would be entirely understandable that 
retailers would want to reduce their trading costs 
to the lowest levels, but held that that did not 
amount to a special case (see page 56 (AB)). The 
Commission also said that there was no question 
of any inability on the part of the employers to pay 
the wages raised. 

(18) The Commission also accepted that the award as 
varied as proposed by the applicants would require 
full time employees to be directed to work on 
Monday, 27 April 1992, and that they would have 
to cancel their holiday arrangements (see pages 
56-57 (AB)). There was no evidence to the 
contrary. Indeed, 90% of full time employees 
worked a Monday to Friday, inclusive, week. 

(19) In addition, the Commission found that many 
casual employees engaged in the industry are over 
eighteen years of age and these persons are 
university students. University classes are con- 
ducted on public holidays and students tradition- 
ally work hours outside university hours (see page 
57 (AB)). There was no evidence to the contrary. 

(20) The Commission held finally as follows:— 
(a) The applicants failed to establish special 

circumstances in the case (see page 57 (AB)). 
(b) They were not really entitled to expect that 

any consideration be given to the alternatives 
they proposed under clause 9 of the award 
(see page 57 (AB)). 

(c) The State Wage Fixing Principles cannot 
require a union to relinquish power to 
enterprise level delegates under the Enter- 
prise Bargaining Principle. However, the 
success of that Principle depends heavily on 
the union's belief that it will provide worth- 
while long term benefits for its members and 
that it is not just an excuse for allowing 
employers to evade award prescribed condi- 
tions of employment (see page 58 (AB)). 

(d) The applicants' interests in enterprise bar- 
gaining would be best served if they had 
separately initiated enterprise bargaining 
procedures with the objective of reaching 
mutually beneficial arrangements to replace 
the holiday provisions prescribed by the 
award (see page 58 (AB)). 

(e) In the circumstances, it would not be fair to 
the union if in the light of all those 
circumstances it was to allow the applicants' 
claim (see page 58 (AB)). 

(!) The matter was one which could and should 
be raised in the enterprise bargaining process. 

Thus, the Commission's reasons can be encapsuled as 
follows. 

The holiday had existed since 1972 and all that had altered 
was that all-day Saturday trading had commenced. 

Part of the equity and substantial merit included the Wage 
Fixing Principles and the existing provisions of the award. 

Further, the Commission held that it was not fair in the 
context of calculation of profits over a whole year to take 
account as grounds for variation an alleged diminution in 
profits on one day such as this, particularly if it were not to 
be brought into account when profits were increased, in the 
context of increasing wages. It was unfair that that should 
be so when restrictions on employees under the Wage Fixing 
Principles existed. The union, too, would be disadvantaged 
since enterprise bargaining was now not only recognised, 
but a Wage Fixing Principle. This involved consideration of 
the interests of the community as fundamental in finding that 
the Wage Fixing Principles were overriding. Better than 
average trading in fairness would have to be brought into 
account against loss of profit on the day being a considera- 
tion. Likely loss of profit was not to be considered as a 
reason for the variation. 

Holidays were matters of enterprise bargaining, and, in 
fact, were not excluded from that process. 

In addition, 90% of full time employees who work 
Monday to Friday would be disadvantaged by the variation. 

Holiday arrangements would have to be cancelled and 
many casual employees who are university students would 
be disadvantaged because of classes on public holidays and 
because many of them work outside ordinary hours. 

The Commission concluded that the costs occasioned by 
this exercise were not prohibitive in the competitive trading 
context, and there was no evidence to the contrary. 

The employers would have been better involved in 
bringing this matter up in the course of enterprise 
bargaining. 

The question of the non-existence of the extra day in other 
States was not specifically considered, but it was mentioned. 
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There was no finding by the Commission at first instance 
as to part time employees. 

The Commission did refer to special circumstances. 
However, that reference seems to have arisen because the 
advocate for the applicants at first instance submitted that 
more holidays than the standard 10 should not be permitted 
"without substantial argument and without any special 
circumstances". 

It does not, in any event, seem to us to have affected the 
Commission's application of s.26 of the Act, all the relevant 
ingredients of which it took into account as we have said. 

The Case for the Appellants. 
We will attempt to summarise the submissions made 

hereunder for the appellants. 
Mr Dixon (of Counsel), who appeared for the appellants, 

made a number of submissions. 
He submitted that the general approach taken by the 

Commission at first instance in its decision did not really 
take issue with the claim made by the appellants that there 
was a significant wages cost which could be incurred in the 
circumstances under consideration, and that these could be 
saved if the relief was granted. 

The Commission did not really take issue either with the 
suggestion that employees would not be worse off as a result 
of the amendments. 

Mr Dixon also submitted that an essential part of the 
Commission's reasoning was that to grant the application 
would be unfair to the union because of the Enterprise 
Bargaining Principle and in distinguishing the union from 
the employees. 

Further, he submitted that the Commission did not 
consider the present award provisions and analyse them to 
see how employees were affected by them or would be 
affected by granting the amendments sought. 

As one of four broad areas of consideration, the first area 
raised was whether the Commission had applied the proper 
tests. The following matters were raised:— 

(1) There was nothing in s.23, s.26 or s.40 of the Act 
which required that the applicants discharge any 
special onus or show any special case. 

(2) The position has been formulated that an award 
should only be made or a provision should only 
be inserted or allowed to stand if there is a 
demonstrated need for the provision. 

Mr Dixon cited in support Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 at 853 (the ADSTE Case) where 
Brinsden J said, inter alia:— 

"I do not think it proper to erect as a proposition of 
law previous rulings that a union is prima facie entitled 
to an award. In all cases it will be necessary to reach 
the decision in the light of the provisions of section 26 
and it would seem the union which desires an award 
would have the burden of establishing that on the 
substantial merits of the case an award should be made. 
In this particular case the Commissioner clearly formed 
the view the substantial merits did not justify making 
the award and the question is whether, as a matter of 
law, the majority erred in overturning that decision." 

This Principle applies, it was submitted, where an 
application to vary an award is made, namely whether the 
substantial merits of the case justify the retention of the 
provision which is being imposed by the operation of the 
award on the employment relationship. 

It is also not the Commission's role to set or attempt to 
limit the profit which an employer may make or not make 
from its operation, nor is it the role of the Commission to 
impede employers where genuine attempts are made to 
make their business more efficient and profitable. 

Mr Dixon referred us to CMEU and Another v. Hamersley 
Iron Pty Ltd 67 WAIG 1286 at 1288 per Coleman C and 
FEDFA v. Vista Paper Products Pty Ltd and Others [Print 
K2537] per Munro J at pages 12-13. 

In relation to ground 2(a), Mr Dixon took us to the 
Commission's reference to the need to show special 

circumstances (see pages 55-57 (AB)). It was submitted that 
the Commission at first instance erred in requiring special 
circumstances to be shown, and thus the Commission failed 
to deal with the merit of the claim made by the applicants. 
In particular, the Commission failed in that regard to take 
account of the fact that persons in other States did not 
receive this benefit. In that connection, we were referred to 
51 WAIG 70 (CICS) per O'Sullivan C. Nowhere in the 
reasons was it said that Western Australia should be any 
different. 

The second broad issue which was identified in Mr 
Dixon's submissions was that the Commission at first 
instance did not correctly apply the Wage Fixing Principles. 

It was submitted that there were two branches of this 
submission. 

Firstly, with reference to ground 2(b), Mr Dixon referred 
to the question posed by the Commission at page 49 (AB) 
and submitted that in asking that question the Commission 
was effectively saying that if a claim was to result in more 
profitability, it ought not to be granted because the Wage 
Fixing Principles provide guidelines for the increased 
wages. 

The submission was that the Principles do not say that 
award provisions should not change where a change is 
sought which will establish a more profitable operation, and 
where, as in the present situation, a windfall to employees 
has been occasioned. 

The second branch of the submission was by reference to 
ground 5. There is no provision in the Act, it was submitted, 
which enables the Commission to deal with the matter 
otherwise than on the merit of the claim, and the fact that 
no agreement was reached between the parties is no part of 
the merit of the claim. 

The Wage Fixing Principles put no restraint on the 
Commission's ability to hear and determine the matter. 

The Commission in Court Session in the State Wage Case 
Decision did not depart from the National Wage Case 
Decision and Munro J adopted the same Principle in FEDFA 
v. Vista Paper Products and Others (op cit). 

In other words, the Commission paid particular regard to 
a Principle that a failure to enter into negotiations or to reach 
agreement ought to fetter the discretion to deal with the 
matters on the merits (ie the evidence and submissions put). 
The Principle was, therefore, misapplied and the discretion 
not properly exercised (see page 57 (AB)). 

As to ground 4, Mr Dixon made a number of submissions. 
Primarily what he submitted was that the Commission at 

first instance erred in having regard to irrelevant considera- 
tions, and failed to have regard or proper regard for relevant 
considerations. 

Further, it erred in that there was no evidence to support 
the conclusions (we were referred to pages 49 and 57 (AB)). 

Whether the union would be weakened in its bargaining 
position, as the Commission said, was not the test to be 
applied in retaining a provision in the award or not, so the 
submission went 

The second element, it was submitted, is that the union 
is only bound by the award in the most limited way. 

The fact that the union is a separate entity, by reason of 
its registration, does not give it any special status or require 
protection of its position under s.26(l) of the Act 

Further, in any event, there was no evidence to suggest 
that the union's position would be adversely affected. 

The third main issue related to grounds 4(d) and 5(d). The 
submission was that the matters raised in grounds 4 and 5 
of the grounds of appeal were not raised before the 
Commission at first instance. The parties were not given an 
opportunity to address them, so it was submitted. 

We were referred to RRIA v. AMWSU and Others 70 
WAIG 1659 (FB), RRIA v. AMWSU and Others 70 WAIG 
2083 (LAC) and ASEMFWU and Others v. SECWA and 
Others 71 WAIG 315. 

In addition, it was submitted that these matters were an 
integral part of the Commission's reasoning. This includes 
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the unfairness to the union and the question of the Enterprise 
Bargaining Principle. 

It was submitted, too, that the Commission failed to 
recognise or have proper regard or give proper effect to the 
existing provisions which do not allow employees two 
public holidays without deduction of pay, but only one 
where Anzac Day falls on a Saturday. 

In fact, the application brought by the applicants 
preserved the one holiday for employees without reduction 
of pay, and. in accordance with the existing provisions of 
the award, Anzac Day will not be a holiday. 

Further, it was submitted that clause 14 of the award 
should be interpreted by reference to the legislation which 
deals with trading hours and public holidays. The effect of 
the award, Mr Dixon submitted, is (see clause 14(l)(b)) that 
where Anzac Day falls on a Saturday, then it shall not be 
a paid holiday for employees. The following Monday 
becomes that paid holiday. 

The Retail Trading Hours Act 1987 contains modification 
of "public holiday" or "public half holiday". 

S.5 of the Interpretation Act 1984, by reference to the 
Public and Bank Holidays Act 1972, s.5, sets out what a 
public holiday is. 

The award expressly provides that there is nothing which 
prevents an employer from requiring its employees to 
attend, because it is not a holiday. 

We were taken to 51 WAIG 1205 at 1207 where public 
holidays were dealt with by the Commission in Court 
Session. The concept of 10 public holidays and no more, it 
was submitted, is recognised by that decision. 

In addition, if an employee is rostered Monday to Friday, 
then Saturday is a rostered day off (see clause 9(1 )(j) of the 
award). 

Further, there was a submission that 90% of full time 
employees did not work on Saturdays. Saturday, it was 
submitted, is the most important day for employers for 
trading. 

The submission was that the present arrangement 
amounted to a real windfall in that they were getting a 10 
day standard, and that they were getting more than the 
standard 10 days of public holidays per year, a matter not 
properly addressed by the Commission at first instance. 

A question, too, arose as to whether the Commission gave 
proper effect to the fact that eight hour trading was now a 
fact in the industry on Saturdays (see ground 3). 

The applicants' contention was that the award provisions 
operate to allow employees a greater holiday entitlement 
than the standard 10 holidays per annum (see pages 83, 86 
and 102-103 (AB)). 

There were a number of submissions made in relation to 
ground 6. 

The Commission at first instance, it was submitted, erred 
in fact and misstated or misconstrued the basis upon which 
the application was made in holding that the primary 
objective of the appellants was to secure a less costly trading 
arrangement in their own interests. This misstated the 
Principles to be applied in determining whether an award 
variation should be made. It was part of the Commission's 
overall reasoning and took the Commission outside the 
merits of the case. 

The Case for the Respondent. 
We will attempt to summarise the submissions made 

hereunder for the respondent. 
Mr Fiocco took us to the well known authority of House 

v. The King 55 CLR 499 and went on to submit that there 
was a number of facts found by the Commission at first 
instance and ground 6 was the only ground alleging an error 
of fact. 

He then set out what he considered were relevant facts at 
page 39 et seq of the transcript. 

He also submitted that there were a set of uncontested 
facts on which the Commission had made its decision. 

He then took us to the Principles relied upon by Mr Dixon. 

As to the question of the proper test, Mr Fiocco submitted 
that under s.26 of the Act merit is only one of the matters 
to be considered in the exercise of the Commission's 
discretion. This, he submitted, was confirmed by the 
ADSTE Case (op cit) per Brinsden J, and that case cannot 
be cited as authority otherwise. The onus of proof lies upon 
the applicant for variation. 

Next it was submitted that the Commission at first 
instance was bound by the provisions of s.26 in the exercise 
of its discretion, and that the Commission acted in 
accordance with s.26. This was because of the following:— 

(1) The Commission had regard to the position with 
regard to holiday entitlements under the award 
since 1972. 

(2) The Commission observed that the application 
was similar to previous applications made for 
variation of awards with respect to penalty rates. 
When trading hours had been previously extended 
principally in relation to the America's Cup, and 
secondly in relation to Sunday trading, there was 
such a consideration. 

(3) The Commission relied on the fact that State 
Wage Fixing Principles had given recognition to 
enterprise bargaining which were either best 
suited to the resolution of the dispute, or, if they 
were utilised, then it should take no action in 
which it would affect the respective bargaining 
positions of the parties. 

(4) The Commission said that regard had to be given 
to the position of the union pursuant to s.26(l)(c) 
of the Act and the role of the union in the context 
of the enterprise bargaining procedures which had 
been given recognition in the Wage Fixing 
Principles. 

Mr Fiocco submitted, in relation to holiday entitlements, 
that Mr Wood, who appeared at first instance for the 
Minister, had submitted that there was no intent on the part 
of the Government to diminish the standard of the public 
holiday. This was a point which the Commission was 
entitled to take into account 

Next, he referred to the decision of the Commission in 
Court Session of 1972. There was then a five and a half day 
week, it was submitted, and the Metal Trades Award also 
considered in that case referred to a five day award. 

The Commission at first instance referred to the De Facto 
Principle and to the unchallenged evidence that 90% of full 
time workers did not work on Saturdays. 

The Commission was entitled to concern itself, it was 
submitted, with issues of financial performance, because the 
case was run on the basis of financial performance. The 
evidence was about loss of turnover and excessive wage 
costs. 

Next, Mr Fiocco took us to the Wage Fixing Principles 
and the Enterprise Bargaining Principle. The Principles gave 
clear recognition to enterprise bargaining and they provide 
a procedure for facilitating that process. 

What occurred here was that the Commission at first 
instance did not use the Wage Fixing Principles, but had 
regard to them in the exercise of its discretion. In fact, it was 
submitted that the Commission had a duty to apply the 
General Order fixing the Wage Fixing Principles of 31 
January 1992. 

In addition, the Commission had a duty to keep itself 
acquainted with industrial affairs and conditions by virtue 
of s.19 of the Act, and this is what it had done. 

Mr Fiocco went on to address the question of procedural 
fairness. 

The first point was in relation to the use of the Wage 
Fixing Principles of 1992 and the submission by Mr Dixon 
that the applicants had not been given an opportunity to 
respond to that, as well as to the question of the union's 
position (see RRIA v. AMWSU and Others 70 WAIG 1659). 
The submission by Mr Fiocco was that the Wage Fixing 
Principles were, in fact, raised by the respondent (see page 
90 (AB)). 



His submission, too, was that the appellants ought to have 
taken the opportunity to make submissions concerning the 
Wage Fixing Principles, or those Principles which were 
relevant. 

It was, he submitted, a remarkable proposition that, upon 
an application to vary an award, the Commission should not 
have regard to those Principles. 

As to the operation of s.32(6) of the Act, the submission 
was that, at the point where conciliation took place, the 
parties were fixed in their positions, and they simply would 
not depart from those fixed positions. 

Hence, the Commission had a duty to decide the matter 
by arbitration which it did. It heard the matter and decided 
as it was entitled to do under s.32(6). 

In any event, the Commission did what it was required 
to do under the Act. 

As to ground 5(b), Mr Fiocco made the following 
submissions. 

Prior to the publication of the State Wage Fixing 
Principles in 1992, the Commission had already given a 
limited form of recognition to enterprise bargaining within 
the context of the Structural Efficiency Principle, and this 
matter could not have been accommodated within that. 

In 1987 the Retail Trading Hours Act 1987 permitted the 
introduction of all-day Saturday trading which was in fact 
introduced in Western Australia in 1989. 

Before that, there was a comprehensive renegotiation of 
the whole award to prepare for the introduction of Saturday 
trading; an application ratified by the Commission in Court 
Session. 

Further, the renegotiation of the relevant award took place 
between the parties in the further knowledge that the 
Government from time to time permitted all-day trading on 
days which were originally regarded as public holidays (we 
were referred to the submission by Mr Wood at first 
instance). 

Next, Mr Fiocco submitted that s.26(l)(c) of the Act is 
capable of including the union which is, of course, a person 
by virtue of s.5 of the Interpretation Act 1984 and s.60(l) 
of the Act which incorporates it. 

Further, we were referred to s.6(e) and (f) which, it was 
said, recognised the position of the union under the Act, and, 
in fact, it is given prominence in the Act (see Registrar v. 
AMWSU 70 WAIG 3947 at 3950 per Beech C and RRIA 
v. AMWSU 67 WAIG 723 at 729 per Olney J). 

It was then submitted that the Commission was advised 
(see page 90 (AB)) that the Committee of Management of 
the union had met and opposed the claim. There was a clear 
inference from that that a term of the award which was to 
be reduced would disadvantage its members. 

Next, the submission went to the question of procedural 
fairness. 

It was submitted that, in the context of the variation of 
an award, where a group of employees are to have a 
reduction of their terms and conditions of employment that 
the role of the union is not relevant, is to not properly 
understand the manner in which the award making process 
operates, and the advocate ought to have raised that matter 
and had an opportunity to do so in the same way that there 
was a chance to raise the Wage Fixing Principles which were 
not raised. 

As to ground 3, the submission was that Saturday, 25 
April is a day on which general retail shops cannot trade. 
Thus, employees must be re-rostered or paid for that day. 

Further, Monday, 27 April is a day on which general retail 
shops are not allowed to trade, but due to the award 
conditions, it is a day off for the employees. That is hardly 
an equitable situation, it was submitted. 

Overall, the award variations were going to have a 
substantial detrimental effect on the full time workers. These 
were:— 

(1) If the award variations were brought in they could 
be directed to work on Monday. 27 April 1992. 

(2) They would lose the advantages of a long 
weekend enjoyed by the substantial majority of 

other workers in the State (ie full time members— 
90% of employees employed Monday to Friday), 
and would be required to work on a public holiday 
without receiving penalty rates which had been 
recognised in 1972 as being appropriately double 
time and a half when the majority of all the other 
workers in the State working on a public holiday 
would receive a penalty. 

The uncontested evidence before the Commission was 
that the vast majority of workers worked Monday to Friday, 
it was submitted. There was evidence of a vast majority 
working in that manner (see page 137 (AB), the letter to the 
Minister). That does not accord with the evidence at page 
218 (AB). 

However, it was submitted that there were three pieces of 
evidence which confronted the Commission. 

That was that a fairly substantial number of staff worked 
in one or two places. 

Further, there was uncontested evidence from Mr Bishop 
that 90% of the employees were employed Monday to 
Friday and the Commission was entitled to rely on it. The 
Commission did so (see page 57 (AB)). 

Hence, only a small number of full time employees were 
employed on Saturdays and would be employed on this 
Saturday. 

Hence, the metal trades awards apply because they are 
five day workers. 

There were a number of options available, too, for rosters 
to be submitted (see the arguments at pages 67-68 of the 
transcript), within the context of the award. 

Mr Fiocco went on to submit that the appellants had put 
their case on the basis that because of lost turnover and 
excessive wage costs, the employers would be disadvan- 
taged. However, it was submitted that the Commission at 
first instance concluded that the employees and the union 
would be disadvantaged. 

There was also evider :e from Mr Morrisey, it was 
submitted (see page 83 (AB)), that not all of the turnover 
would be lost, and, in any event, they would not be 
prevented from trading. 

It was also submitted that the Full Bench has to consider 
all of the material before the Commission and then consider 
whether the decision was in accordance with the substantial 
merits of the case. 

In addition, the submissions referred to AMWSU and 
Another v. SECWA 59 WAIG 494 per Wickham J. 

The use of the words "special circumstances" was 
referred to. It was submitted that this was only a way of 
asking whether it was just and equitable to vary the award 
on the material before die Commission when the right to the 
Monday public holiday and the payment of the penalty rates 
had existed since 1972, given that the appellants bore the 
onus of proof, which was a proper exercise of its discretion. 

The Appellants' Submissions in Reply. 
In reply, Mr Dixon submitted that the award provisions 

show that casuals are not really affected. 
In addition, he submitted that the evidence at page 218 

(AB) takes no account of part time employees. 
Thus, the majority of employees are required to work on 

Saturday because that is the day when most of the trading 
is done. Those employees are in receipt of the windfall and 
cannot be re-rostered. They therefore get more than 10 days 
of public holidays. The Commission at first instance did not 
address that issue. 

Mr Dixon also referred to the windfall to employees and 
the reduction in profit. 

In addition, he submitted that s.26(l) of the Act does not 
forbid a diminution if the Commission was satisfied that that 
were the case. 

The submission was that, firstly, the Principles were not 
properly applied, and, secondly, they were interpreted in 
such a way that matters were raised which were neither in 
the Principles, known to any of the parties, and could not 
be addressed. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1987 

There were two questions, firstly, of an obligation to 
engage in enterprise bargaining, and, secondly, the question 
of fairness to the union, central to the determination of this 
matter. 

Conclusions. 
This was an appeal against a discretionary decision of the 

Commission (see Norbis v. Norbis 65 ALR 12). Discretion- 
ary decisions are to be dealt with by the Full Bench in 
accordance with the Principles laid down in House v. The 
King (op cit) and referred to in RRIA v. AWU 67 WAIG 
320 (the Acosta Case) and AMWSU v. RRIA 69 WAIG 985 
(Stott's Case) for example. 

It is not for the Full Bench to substitute its decision for 
that of the Commission at first instance. It is for the 
appellants, who assert that the exercise of the discretion at 
first instance has miscarried, to establish that it has so 
miscarried on the basis laid down in those authorities. 

Next, the error or errors must have been essential to the 
decision. 

If. as has occurred here, there is reference to s.26(3) of 
the Act, then the position at law is that if the Commission 
has failed to comply with the section then the decision is to 
be quashed (see RRIA v. AMWSU 70 WAIG 2083 (IAC)). 
That is a different question from whether the exercise of 
discretion at first instance miscarried. 

Some mention was made of the Enterprise Bargaining 
Principle which is set out in the State Wage Case Decision 
reported at 72 WAIG 191 at 201 and that Principle reads as 
follows:— 

"ENTERPRISE BARGAINING 
Subject to applications made pursuant to Section 41 

of the Act, the Commission is prepared to ratify 
enterprise bargaining agreements made by parties to 
minimum rates and paid rates awards provided that 
each of the following criteria is met: 

(a) the parties satisfy the Commission that they have 
met the Structural Efficiency Principle require- 
ments prescribed in these Reasons for Decision: 

(b) the enterprise bargaining agreement is consistent 
with the continuing implementation at enterprise- 
level of the Structural Efficiency Principle and 
any wage increases contained therein are based on 
the actual implementation of efficiency measures 
designed to effect real gains in productivity; 

(c) the parties demonstrate that they have considered 
a broad agenda in the development of their 
enterprise bargaining agreement; 

(d) the enterprise bargaining agreement has been 
negotiated through a single bargaining unit in an 
enterprise or section of an enterprise. In the case 
of a single bargaining unit in a section of an 
enterprise, the parties must demonstrate that the 
section is discrete: its being treated separately 
from other sections of the enterprise must not 
restrict the implementation of the Structural 
Efficiency Principle and enterprise bargaining in 
that establishment, or other sections of the 
enterprise; 

(e) where the enterprise bargaining agreement oper- 
ates in conjunction with an award or awards, it 
details the wage increases involved for each 
classification and all efficiency measures agreed. 
Alternatively, where an enterprise bargaining 
agreement replaces an existing award or awards, 
it must express the enterprise bargain wage 
increase as a separate amount from the standard 
rates of pay and state all efficiency measures 
agreed; 

(f) the enterprise bargaining agreement provides no 
further wage or salary increase for its life, except 
when consistent with a State Wage Case decision; 

(g) the enterprise bargaining agreement does not 
involve a reduction in ordinary time earnings or 
departures from Commission standards of hours 

of work, annual leave with pay or long service 
leave with pay; 

(h) the enterprise bargaining agreement: 
(i) is for a fixed term; and 

(ii) will not continue in force after its expiry date, 
unless renewed (At the time of expiration of 
an enterprise bargaining agreement it is the 
responsibility of the parties to seek its 
renewal or replacement, if appropriate); 

(i) the operative date of any wage increase for which 
an enterprise bargaining agreement provides is no 
earlier than the date of approval or certification of 
the enterprise bargaining agreement; 

(j) where parties to an enterprise bargaining agree- 
ment reached through negotiations with a single 
bargaining unit include employees covered by a 
Federal award, an enterprise bargaining agree- 
ment covering those employees is submitted to the 
Australian Industrial Relations Commission for 
approval; 

(k) a provision in the enterprise bargaining agreement 
shall express the intentions of the parties to meet 
the terms of their agreement notwithstanding the 
provisions of any award or industrial agreement 
by which they are covered; and 

(1) there is a provision in the enterprise bargaining 
agreement wherein the parties expressly accept 
that they are bound by the terms of their agreement 
throughout its duration and that they will oppose 
any applications by other parties to be joined to 
their enterprise bargaining agreement; 

Notwithstanding that in its terms an enteiprise 
bargaining agreement under the Enterprise Bargaining 
Principle may not comply with the other State Wage 
Principles set out in the Reasons for Decision in Matter 
No. 1752 of 1991, the enterprise bargaining agreement 
shall, in satisfying the specific requirements of the 
Enterprise Bargaining Principle be consistent with 
these State Wage Principles." 

That means that, inter alia, the Structural Efficiency 
Principle is required to be complied with in enterprise 
bargaining. 

In FEDFA v. Vista Paper Products Pty Ltd and Others (op 
cit) per Munro J an interim award was made. That decision 
was cited as authority for the proposition that the Commis- 
sion could not fail to settle the dispute on the basis of the 
existence of the enterprise bargaining agreements (see per 
Munro J at page 12):— 

"(1) The right of an employer to manage its own 
business clearly extends to changing the work 
practices considered by it to be inimical to 
efficient operation. In the economic circumstances 
apparently faced by the company it is not merely 
permitted, but it is obliged, to take whatever 
measures it considers should be taken to secure its 
profitable operation. The company's judgment as 
to appropriate measures may be put in question 
but not its entitlement to take them. There is no 
requirement in either legal or arbitral principle of 
which I am aware which should compel the 
company to enter into enterprise level agreements 
about such measures. To the extent that any such 
principle is relevant, it would normally only be 
when the company's assertion of managerial 
policy is demonstrably unreasonable that this 
Commission might be expected to intervene in 
restraint of the company's action. An employee 
faced with an assertion of managerial policy must 
normally bear the consequences of his or her own 
actions. It would be a poor bet for an employee 
to expect Commission intervention to shield him 
or her from such consequences." 

At page 13 Munro J said:— 
"(3) It is likely that employees of the company will be 

called upon to accept, and concede what they may 
in the past have considered to be radical changes 
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designed by the company to enhance productive 
efficiency. Employees will be asked to accept 
change in an environment where the emphasis will 
be on enterprise level industrial relations between 
the employer and employees. That prospect 
almost necessarily entails a change in power 
relationships, including a relative weakening or 
withdrawal of third party arbitral intervention. 
This Commission may be expected to leave 
enterprise industrial relations and outcomes as far 
as practicable to those participating in them. 
However even if a policy of minimal intervention 
develops and is to be applied to the enterprise 
level of industrial relations, it would seem 
consistent with the objects of the Act, and with 
principles applied in industrial relations systems 
based upon collective bargaining practice, for the 
Commission to seek to discourage development of 
what in other systems are termed unfair labour 
practices. It is common for such practices to 
include requirements for access to information, 
and adherence to formal consultative and union 
recognition requirements." 

The Public and Bank Holidays Act 1972 contains a 
number of provisions. By virtue of that Act. unless it is 
otherwise expressed in it, any provision of an award, order 
or industrial agreement made under the Industrial Arbitra- 
tion Act 1912 prevails over any provision of or under this 
Act, to the extent of any inconsistency therewith (see s.3). 

S.5 of the Public and Bank Holidays Act 1972 provides 
that, subject to the Act, the several days specified in the 
Second Schedule to the Act shall be public and bank 
holidays throughout the State. These include Anzac Day, 25 
April. 

The Retail Trading Hours Act 1987 was amended to 
permit exemptions from the Act or such provisions of the 
Act as the Minister may specify. 

Clause 14 of the award provides that the days prescribed 
in clause 14(l)(a) or "the days observed in lieu" shall, 
subject to this subclause and to clause 13.—Overtime be 
allowed as holidays without deduction of pay. These include 
Anzac Day. 

Clause 14(1 )(b) of the award also prescribes that when 
any of the days mentioned in paragraph (a) of clause 14(1) 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday. "In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a 
holiday". 

The variation seeks to remove the substituted day as a 
holiday, to put it shortly. 

Onus. 
A central issue in this matter was whether the applicants 

bore the onus of establishing those facts which would justify 
the Commission exercising its discretion so as to vary the 
award. We have referred to the ADSTE Case (op cit) at page 
853 per Brinsden J. That is really, inter alia, authority for 
the proposition that a union is not prima facie entitled to an 
award. His Honour then went on to say:— 

"In all cases it will be necessary to reach the 
decision in the light of the provisions of section 26 and 
it would seem the union which desires an award would 
have the burden of establishing that on the substantial 
merits of the case an award should be made." 

In this case, equally, where an order is sought varying the 
award, the burden of establishing that a variation should be 
made, to paraphrase what Brinsden J said, falls on the 
applicant (see also the decision of the Full Bench to that 
effect in Slow Learning Children's Group v. FMWU 67 
WA1G 2224 at 225). 

As we understand Mr Dixon's submission, it was that a 
similar onus lay upon the respondent union, at first instance, 
to establish why such a variation should not be made. 

In our opinion, such a view on both of those authorities 
is untenable. It would also controvert the old maxim "that 
he who avers must prove". 

In our opinion, too, paraphrasing what Brinsden J said in 
the ADSTE Case (op cit), if a party desires a variation to 
an award, then the burden of establishing that, on the 
substantial merits of the case, such a variation should be 
made, rests on that party. 

Mr Fiocco's submission to that effect recognises what is, 
we think, axiomatic. 

What we have just held to be the approach is, we think, 
descriptive of the process whereby the Commission consid- 
ers the matter in the light of s.26 and its requirements, 
together with all other relevant matters, and gives due 
weight to the Wage Fixing Principles, determines the facts 
and the law, and, having regard to the burden upon the 
applicant, makes its decision. That is the best description, 
we think, of the Commission's task. There is, as was 
submitted, no requirement that special circumstances be 
established. 

However, the analysis set out above of the reasons for 
decision establish that the applicants introduced "special 
circumstances", as we have said. Indeed, it is clear that the 
Commission's consideration of the matter, even though 
characterised by those words and the Principles represented 
in its consideration of s.26 matters and the Principles, did 
no more than it was required to do, and the special case or 
circumstances really is just a necessary verbiage. 

As to FEDFA v. Vista Paper Products Pty Ltd and Others 
(op cit), we do not think that the dicta of Munro J in that 
case assists. That case dealt with the making of an interim 
award in different circumstances. It plainly dealt with 
whether there was a Principle whereby the Commission 
might intervene where an employer sought to change work 
practices to compel the employer to enter into an enterprise 
agreement about such measures. This case is not that at all. 
It is an application to vary an award of the Commission. It 
is also a matter which is not purely related to work practices. 
Even if it were, we would not consider ourselves bound by 
Munro J. 

Part of the submission that the Commission at first 
instance had not applied the proper test was, too, that there 
was no requirement in the Act that the applicants were 
required to establish special circumstances, and that the 
Commission had in fact imposed that requirement as part of 
the test. 

Putting aside the need to refer to original disputes in 
applications for variations (which played some part in some 
of the decided cases in the Federal jurisdiction), some 
assistance to consideration of applications to vary can be 
derived from the dicta of Dixon CJ in R v. Kelly and Others; 
ex parte ARU (1953) 89 CLR 461 at 474-475, where His 
Honour said;—- 

"... The reason for reviewing or revising the terms of 
an award may be found in changing circumstances as 
well as in a reconsideration of the wisdom or 
expediency of the provision independently of any 
change brought by time, and the longer an award is kept 
in force, the greater is the likelihood of circumstances 
changing so as to make a variation necessary or 
expedient." 

That, we think, assists to some extent to decide the 
direction to be taken by the Commission at first instance in 
this matter. 

At page 57 (AB) the Commission at first instance held' 
that the applicants had failed to establish special circum- 
stances, and that their application failed. 

At pages 55-56 (AB) the Commission referred to ' 'special 
circumstances". 

At page 55 (AB) the Commission referred to an argument 
by the applicants at first instance (the appellants) "that more 
holidays than allowed under the Commission's standard of 
10 should not be permitted without substantial argument and 
without any special circumstances". 

The Commission then correctly, as it seems to us, 
observed that that was imposing the onus of proof on the 
union to show that the award should not be varied. Indeed, 
one of the problems at first instance and on appeal has been 
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the attempt to incorrectly place the onus upon the respondent 
at first instance. 

The Commission went on to observe that substantial 
argument based on special circumstances were essential 
ingredients in the applicants' argument. 

It will be clear, as we have said, as this matter is further 
considered, that the Commission did not use "special 
circumstances" in a manner which interfered with the 
exercise of its discretion under s.26 of the Act and its duty 
thereunder, and that for special circumstances one should 
read the words "changing circumstances" which are the 
same words used by Dixon CJ in ARU v. Railways 
Commissioners (op cit). 

Something was sought to be made of the Commission 
failing to have regard for the fact that it would be inequitable 
for Western Australian employees to receive the additional 
holiday when employees in other States did not (applying 
in reverse what O'Sullivan C said at 51 WAIG 70). Mr 
Dixon, too, submitted that the omission occurred because 
the Commission was adopting the special circumstances 
approach. We do not think that such an omission is evidence 
of that. 

However, the uncontradicted submission of Mr Fiocco 
was that there would be an inequity if other employees 
received the benefit of the holiday in this State and SDA 
members did not. 

In any event, it will be seen, in our opinion, that it was 
not an error which flawed the decision because of the 
counter-balancing inequity to which we have just referred. 

The Wage Fixing Principles. 
The Commission at first instance referred to the Wage 

Fixing Principles and the complaint was that the Commis- 
sion applied the Wage Fixing Principles incorrectly and 
further failed to apply them correctly, and also, in particular, 
erred in the manner in which it applied the Enterprise 
Bargaining Agreement Principle. 

Mr Dixon took exception to the question which the 
Commission asked itself (see page 49 (AB)). That question 
was:— 

"If it is not likely that claims to increase wages or 
improve conditions of employment on behalf of 
employees in the retail trade industry will succeed 
because of wages policy restrictions, how can the 
claims of the Applicants in this case succeed in the light 
of these restrictions on claims made on behalf of 
employees?" 

Mr Dixon submitted that this really meant that, if the 
result meant more profitability, then tire application ought 
not to be granted because the Wage Fixing Principles 
provide particular guidelines for wage increases; opposite 
sides of the same coin as the Commission observed (see 
page 49 (AB)). Mr Dixon's submission is that they were not 
opposite sides of the same coin. He submitted that the 
Principles do not say that the award provisions should not 
change in circumstances such as those under consideration 
in this matter where the change was sought because it would 
result in a more profitable operation, but where the 
employees would not be worse off, and, indeed, would gain 
a windfall (this was submitted in relation to ground 2(b)). 

However, we have difficulty connecting what was said 
entirely to the Principles. We read what the Commission at 
first instance said (and we attempt to paraphrase it) as 
follows:— Insofar as the applicants' claim is a claim to 
reduce costs and increase profit, how can such a claim 
succeed as a matter of fairness when the Wage Fixing 
Principles restrict the scope of employees claims for 
increases in wages. We will turn to the question of the 
alleged "windfall" later. 

It is, too, quite wrong, as Mr Dixon submitted, that 
seeking to increase a profit was held against the appellants. 
We have not read the Commission's decision to say that at 
all. It was assessing the claim in the terms of fairness which 
was part of its duty in considering the equity, good 
conscience and substantial merits of the claim. 

The submission was that the Commission at first instance, 
having embarked on arbitration, was required to deal with 

the application on the substantial merits of the case, and the 
fact that no enterprise bargaining agreement was reached is 
not part of that substantial merit. 

Both Mr Fiocco and Mr Dixon agreed that the Commis- 
sion was required to apply the Wage Fixing Principles in am 
application to vary an award. 

As we have said, Mr Dixon cited the judgment of Munro 
J in FEDFA v. Vista Paper Products Pty Ltd and Others (op 
cit) to which we have referred above. We have already said 
that the decision is not apposite here. This was specifically 
an application to vary an award, in the course of which the 
Commission adverted to the Enterprise Bargaining Princi- 
ple, as a framework in which the question of the holiday 
could be resolved. 

Next, Mr Dixon submitted that a failure to enter into 
negotiations by the party or parties could not fetter the 
discretion of the Commission to deal with matters of merit. 
That is so. However, it did not on its own fetter the 
Commission in so applying the Principles in this matter. 

This consideration was, in any event, submitted to be 
irrelevant when it was expressed as the Commission's view 
that it should do nothing to weaken the bargaining position 
of the union (see pages 49, 51 and 57-58 (AB)). 

It was also submitted that the union is not bound by the 
award in all of its terms. In short, the union, it was 
submitted, was bound only partially by the award. 

Issue was raised by Mr Dixon's submission that the fact 
that the union is a separate entity, by reason of its 
registration, does not give it any special status or require 
protection of its position under s.26(l) of the Act. 

Any demands or claims in this case related only to the 
interests of the employees who were going to be affected by 
the outcome. In any event, so the submission went, there was 
no evidence to suggest that the union's position would be 
adversely affected by the granting of relief. 

We were referred to the Commission's reasoning at pages 
51 and 53 (AB), too. 

Firstly, the following can be observed:— 
(1) The application to vary the award involved the 

union directly as a party. It therefore had a direct 
interest under s.26(l)(c) of the. Act which the 
Commission was bound to consider. 

(2) The interests of the union as an organisation of 
employees registered under the Act and its 
employees in relation to any disadvantage in 
enterprise bargaining would be indivisible, be- 
cause the union represents the industrial interests 
of its members in relation to the award and its 
variation. It is really trite to say that, if a matter 
in this context is detrimental to or disadvantages 
the union, then it disadvantages or is detrimental 
to the interests of the employees who are its 
member. The union is "an organisation" of 
employees. 

S.26(3) of the Act. 
We deal with the position of the union and the Wage 

Fixing Principles, particularly the Enterprise Bargaining 
Principle. Those were two matters highlighted in connection 
with this component of the appellants' case. 

We think that we have already made it clear that one 
cannot divorce the position of the employees from that of 
the union. 

In this matter their disadvantage is the union's disadvan- 
tage. The union is a party to these proceedings and to the 
award. If the union is disadvantaged in its application for a 
negotiation of wages, conditions, holidays, etc, then, a 
fortiori, its members for whose benefit it is registered are. 

To say that the union is only partially bound by the award, 
as the submission was, has no basis in law or in fact. 

To take it further, it would be a relevant consideration, 
and, indeed, it is an argument that employees would be 
disadvantaged by losing a holiday which they otherwise 
would have had. 
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It is also fair to say that if the variation were granted and 
disadvantaged the union and hence its members, the 
employees in matters of enterprise bargaining, then that 
would be a matter in which future industrial relations might 
well be directed to some extent by the Wage Fixing 
Principles and would be a relevant consideration. What 
weight is attachable to it or would be attachable to it would 
be another matter. 

However, in this case, since the question of disadvantage 
related to the loss of wages on one day only, it is difficult 
to say, without further evidence, that the union would be 
disadvantaged, or, if so, how in enterprise bargaining 
matters if the variation were granted. Equally, of course, it 
is a valid argument reverse as to how much in the context 
of a year's trading that loss of part of profit on one day 
should carry weight in an application to vary an award, and 
the Commission at first instance did advert to this. 

We turn to the next question which is the precise 
operation of s.26(3). 

It was submitted that the Commission at first instance 
failed to comply with s.26(3) in that it took account of 
enterprise bargaining and found that the disadvantage which 
would be occasioned to the union's bargaining position in 
that context if the application for variation were granted was 
real. 

It was further submitted that the finding to this effect was 
central to the decision of the Commission. 

We were taken to RRIA v. AMWSU and Others 70 WAIG 
1659 (FB), RRIA v. AMWSU and Others 70 WAIG 2083 
(IAC) and ASEMFWU and Others v. SECWA and Others 
(op cit) at page 317 per Nicholson J. 

Firstly, the question is whether there was a breach of 
s.26(3). S.26(3) provides as follows:— 

"Where the Commission, in deciding any matter 
before it proposes or intends to take into account any 
matter or information that was not raised before it on 
the hearing of the matter, the Commission shall, before 
deciding the matter, notify the parties concerned and 
afford them the opportunity of being heard in relation 
to that matter or information." 

In ASEMFWU and Others v. SECWA and Others (op cit) 
at page 317 Nicholson J, with whom Walsh J agreed, 
described s.26(3) of the Act as providing its own statutory 
support for procedural fairness so that what is appropriate 
in terms of natural justice must take its colour from that 
provision. 

It is, of course, well settled that it is not the duty of the 
Commission to mend gaps in any party's case for that party 
(see RRIA v. AMWSU and Others 72 WAIG 25 at 49 and 
the cases cited therein). 

In ASEMFWU and Others v. SECWA and Others (op cit) 
at pages 317-318 His Honour described a matter which was 
not a live issue before the Commission. His Honour held that 
the matter, on a fair reading of the course of the proceedings, 
was not one which it could have been anticipated the 
Commission would decide in the absence of argument 
before it. Further, the parties had not been afforded the 
opportunity of being heard in full in relation to the matter. 

In this case, as Mr Fiocco submitted, there was reference 
to the Principles in discussion between Mr Bishop and the 
Commission at first instance. That was, however, in relation 
to the "No Reduction Principle" and not to the Enterprise 
Bargaining Principle. 

There was no reference in the proceedings to the 
Enterprise Bargaining Principle, nor to any disadvantage 
which might be occasioned to the union in the enterprise 
bargaining process by the granting of the application at first 
instance. 

A fair reading of the course of the case demonstrated by 
the transcript and the reasons for decision and order does not 
show that it was a live issue in the proceedings. It was, 
however, one of the central issues upon which the matter 
was decided by the Commission at first instance (see page 
51 and the second last paragraph on page 58 (AB)). 

The liveness of the issue was not unequivocally notified 
to the parties concerned, nor were they afforded the 

opportunity of being heard in relation to that matter, or of 
calling evidence in relation thereto. 

The decision, for that reason, is either void or voidable 
(see RRIA v. AMWSU and Others 70 WAIG 2083 (IAC)). 
The decision must be quashed on that authority. 

The powers of the Full Bench under s.49 of the Act are 
different from those of the Industrial Appeal Court under 
s.90(3) of the Act. The Full Bench cannot set aside a 
decision made at first instance. It can only suspend, remit, 
vary or quash. In this case, the Full Bench can only quash 
in the case of the Commission being in breach of s.26(3) of 
the Act 

Irrelevant and Relevant Considerations. 
In addition, it was submitted that to take into account 

irrelevant considerations or to fail to take into account 
relevant considerations was an error. What this submission 
meant was that an appellate court can intervene if that does 
occur, and Mr Dixon cited to us the Acosta Case (op cit) and 
AWU v. Poon Bros (WA) Pty Ltd and Others 4IR 394. That 
submission, in our opinion, is correct. 

It was submitted that the Commission at first instance 
failed to have proper regard for the award provisions. This 
was because (see ground 1), so the submission went, the 
Commission failed to recognise the existing provisions 
which do not allow employees two public holidays without 
deduction of pay. 

The application which preserved the one holiday for 
employees, and that in accordance with the existing 
provision of the award Anzac Day could not be holiday, was 
not taken into account, so the submission went. 

The Act prescribes, according to the submission (see page 
134 (AB)), that general retail shops will be closed on each 
public holiday and public half holiday. Based on 51 WAIG 
1205 at 1206, before the application was granted there were 
employees who worked Monday to Friday, there were 
employees who worked different rosters (Tuesday to 
Saturday), and other rosters that would span over the 
weekend. Because all-day trading on Saturdays now applies, 
a number of employees were required to work an eight hour 
day on Saturday. If Anzac Day fell on a Saturday and the 
shop was closed the employees were not entitled to pay for 
a Saturday unless they worked. It was not a holiday for them. 
Either they worked on that day or they worked the eight 
hours elsewhere. Monday for those employees was the 
holiday making up their 10 days. 

The consequences of the introduction of Saturday trading 
was that the paid leisure entitlements amounted to more than 
10 days paid leisure because the employee's services could 
not be effectively utilised and that was a consideration 
which was not appreciated by the Commission. 

Because the State Government permitted, in this case, 
trading on a Monday, which was to be the public holiday 
when the award was introduced and the legislation was 
introduced, the traders would obviously want to keep their 
business open on Monday and a number of employees would 
not get Monday as a public holiday. They would not get any 
public holiday because for them Saturday would not be a 
public holiday in accordance with the award. 

Full time and part time employees rostered to work on 
Saturday would tdso end up in practice with a windfall. 

With the award in its present form, when eight hour 
trading came in for Saturdays, the inability of an employer 
to re-roster employees required one of two things; either the 
employees came in and worked behind closed doors on a 
Saturday, or the employer paid them (see pages 86-87 (AB)). 
There was also evidence that a majority of Coles Stores in 
fact would trade. 

There was a windfall then for a number of employees, full 
timers and part timers, who worked on a Saturday. How 
many remains uncertain. We were taken to the evidence (see 
pages 86, 87, 102 and 103 (AB)). 

Further, it was submitted that the fact that the employers 
were seeking to maximise their income should not be held 
against them. As we have explained that was clearly not 
what the Commission at first instance did in fact do. 
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The Award. 
We turn to the question of the terms of the award, and to 

the submission that there was a windfall of an extra day 
outside the standard 10 days of public holidays which Mr 
Dixon submitted applied. 

Since 1972 the award has been tn place in its current 
terms. 

Since 1989 there has been all-day Saturday trading in 
general retail stores. 

Clause 14(l)(b) of the award provides for a holiday to be 
observed on the next succeeding Monday when a holiday, 
of which Anzac Day is one, falls on a Saturday or Sunday. 
The substituted day shall be a holiday then without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

There is evidence which the document submitted (see 
page 218 (AB)) does not contravene that 90% of full time 
employees did not work on Saturday or Sunday. There was 
evidence that some did work on Saturday. There was no 
evidence as to how many did not or how many did in terms 
of numbers. It is not revealed at page 218 (AB), nor was it 
directly contradicted that 90% did not work on Saturdays or 
Sundays. There was evidence that the vast majority of 
workers worked on Saturday, the main trading day. There 
was no evidence as to how many were part time or how 
many were casual. 

There was no direct evidence given as to the position of 
any applicants other than those whose managers gave 
evidence. 

What all this means, of course, is that full time employees 
would be disadvantaged if they were required to work on 
Monday, 27 April 1992, as Mr Fiocco submitted. 

Casual workers are paid at different rates and are 
employed by the hour (see clause 7 of the award) and the 
effect on them could not at all be major one way or the other. 

Part time workers are entitled to pro rata holidays in the 
same proportion as a number of hours regularly worked each 
week (see clause 8(3) of the award). 

There is also the submission that the Commission at first 
instance did not consider the absence of this extra day in 
some other States. However, Mr Fiocco submitted that other 
workers in this State receive the benefit of the Monday 
holiday, and that, in our opinion, would have been a most 
relevant consideration. In any event, not all States, on what 
Mr Bishop told the Commission at first instance, which was 
not contravened, permitted trading on Monday, 27 April 
1992. In fact, exhibit Ml (see page 217 (AB)) reveals that 
South Australia, Victoria and Tasmania do' not permit 
general retail shops to trade on public holidays, so that 
would have been as relevant a consideration as those which 
did. 

In the end, the case was that because of lost turnover and 
excessive wages, the employers would be disadvantaged if 
the variation was not granted, and, in addition, there had 
been a windfall to employees. 

Further, it was said that those rostered for Saturday cannot 
now be re-rostered. Against that, it is clear that there was 
sufficient notice of the event for there to be a re-rostering, 
and that casual employees who worked outside ordinary 
hours and who were university students with classes would 
be disadvantaged as well. 

The real crux of the matter was this. The award had 
permitted a holiday to be substituted for Saturday since 1972 
when Anzac Day falls on a Saturday to preserve the 10 day 
standard. That standard exists. 

Since 1989 employees in general retail stores have, or at 
least some of them have, worked on Saturdays. How many 
of them are casual employees is not clear, and 90% of full 
time employees do not work on Saturdays. 

Shops were permitted to trade on Monday, 27 April 1992. 
If that permission had not been sought and given, the 
situation would not have been altered. 

However, before applying, the appellants knew the terms 
of the award. The situation altered only in that on this 
occasion there was an extra day on which general retail 

shops could open. There was no evidence that this would 
occur again, or if it would. 

The Commission at first instance held that loss of profit 
alone, when the evidence was that a profit would still be 
made, was not sufficient to justify the variation. 

In addition, the Commission held that to take into account 
one day's extra profit as a ground for variation and not to 
take into account the making of extra profit in order to vary 
the award was, from an employees point of view, unfair. No 
valid refutation of that finding, which was open to the 
Commission, on the evidence, was made at first instance or 
before us. 

As to the question of windfall, the windfall came about 
because of the employers seeking to gain an extra days 
trading which the employers were, of course, entitled to do. 

There is, however, no evidence but that this holiday has 
existed since 1972, and that because of the eight hours which 
now has to be worked on Saturdays, there cannot be a 
replacement of those eight hours if they are lost, unlike the 
two hours and 55 minutes which existed before all-day 
Saturday trading. 

We refer also to s.32(6) of the Act and observe that it is 
clear that the Commission at first instance did what it was 
required to do under s.32(6) and decided the matter. What 
it did do was decide the matter on the basis that the onus 
to establish those facts on which the Commission should 
exercise its discretion in favour of the applicants lay upon 
the applicants. 

The difficulty for the appellants was that they sought at 
first instance and before the Full Bench to cast the onus 
wrongly upon the respondent union. What in effect occurred 
was that the appellants did not discharge the onus which lay 
upon them. 

On the basis of the employers' case that, having gained 
permission to trade, it would do so at a reduced profit, but 
would still trade, and the competing detriment to the 
employees to which we have referred, we are not of opinion 
on the authority of House v. The King (op cit), Gronow v. 
Gronow (1980) 144 CLR 513, the Acosta Case (op cit) and 
Norbis v. Norbis (op cit) that, taking into account all of the 
circumstances before the Commission at first instance, it did 
not decide the matter in accordance with the equity, good 
conscience and substantial merits of the case for the reasons 
which we have set out above. That observation is, of course, 
subject to our observations herein about s.26(3) of the Act. 

There is one other aspect of this matter which we think 
requires some attention in these reasons for decision. 

This decision of the Commission was a decision made in 
the exercise of its power to arbitrate. The Commission 
exercises that power as a major function under the Act. 

This decision, as all arbitral decisions do, purports to 
govern future relations between the parties. It is not a 
decision made in the exercise of any judicial function, 
which, put broadly, relates to the enforcement of existing 
legal rights and their determination (see Re Cram and 
Others; ex pane Newcastle Wallsend Coal Co Pty Ltd 163 
CLR 140 at 148-150 per Mason CJ, Brennan, Deane, 
Dawson and Toohey JJ and the cases cited therein). 

Further, the Commission is not a Court as that institution 
exists, in puro. Certainly, it is prescribed to be a Court of 
Recoid under s.12 of the Act. The Commission is, however, 
primarily a specialist tribunal dealing with industrial matters 
and exercising jurisdiction and power. The Commission is, 
in some respects, an administrative body, in some respects 
a Court of Record, and in some respects a legislative body 
(see per Wickham J in AMWSU and Another v. SECWA 
(op cit) at page 496 with whom Wallace and Brinsden JJ 
agreed). 

However, without doubt, the Commission is a specialist 
tribunal dealing with industrial matters and exercising 
jurisdiction and power under the Act in a specialist area. 

It is not a Court sitting in an adversary system with firm 
procedural rules. The Commission, indeed, since it can 
inform itself on any matter in such a way as it thinks just 
(see s.26(l)(b) of the Act) is, in part, inquisitorial in function 
and not merely the centre of an adversary system. 
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In our opinion, s.26(3) of the Act exists because of the 
Commission's power to inform itself as it thinks fit. 

The role to which we have adverted under s.26(l)(b), 
which is emphasised by s. 19, casts an unequivocal duty upon 
each member of the Commission "to keep himself 
acquainted with industrial affairs and conditions".Tt is trite 
to say that in casting that duty upon a member of the 
Commission, the legislature expects that he/she will use that 
knowledge. 

The objects of the Act, too, in part, indicate to what end 
that knowledge will be used. It is clear, of course, that that 
knowledge will be used in arbitral matters to reach a 
decision according to equity, good conscience and the 
substantial merits of the case. 

However, the objects of the Act, in part, (as set out in 
s.6(c) and s.6(d)) are to encourage, and provide means for, 
conciliation with a view to amicable agreement, thereby 
preventing and settling industrial disputes; and to provide 
means for preventing and settling industrial disputes etc 
with the maximum of expedition and the minimum of legal 
form and technicality. 

It follows, therefore, that, subject to the law, it is not for 
the Full Bench to deal with decisions of the Commission on 
appeal in an arbitral matter such as this in the same manner 
as an appeal Court dealing with appeals from a Court 
exercising judicial power would be required to do. 

The decision at first instance would be reached by the 
Commission in accordance with s.26(l)(a), s.26(l)(b), 
because of the knowledge it has acquired under s.19, subject 
to s.26(3), and will be done to achieve the objects of the Act 
as we have outlined them. 

It is always to be remembered in a matter such as this that 
the Commission is a specialist tribunal consisting of persons 
who have and are required to maintain knowledge of 
industrial affairs and conditions arbitrating to determine 
future rights. 

The Commission, as we have said, is not in such a matter 
determining the law applying it to existing rights. 

It is, therefore, generally not the task of the Full Bench 
to consider upon submission too fine an analysis of such a 
decision. In that view, we think, that we are supported by 
what Nicholson J said in CWAI v. FMWU and Others 69 
WAIG 3219 at 3227. There, His Honour said, in relation to 
the question of relevant considerations, the following:— 

"This is not to say that the appellant is entitled to 
attack the decision on the ground that every particular 
matter has not been specifically taken into account or 
not expressly referred to. The reasons for decision must 
be examined to consider whether there has been a 
failure in a real sense to take into account the relevant 
consideration." 

His Honour then cites a number of authorities. 
Rather it seems to us that the decision should be examined 

as a whole rather than piece-meal to determine whether it 
has been reached in accordance with the law and the Act. 

The approach which should be taken by the Full Bench 
in general terms is, in our respectful view, expressed by 
Brinsden J in Belo Fisheries v. Froggett 63 WAIG 2394 
(IAC) where he said at page 2394:— 

"... but it might be useful to point out that the learned 
authors of Halsbury 4th Ed. say in Vol. 1 para. 63 a 
court will generally be reluctant to disturb the findings 
of a tribunal (with) specialised knowledge of technical 
subject matter, irrespective of whether those findings 
be classified as law or fact and reference is made 
specifically to Industrial Tribunals. Where an Industrial 
Tribunal is called upon to exercise its jurisdiction 
according to equity, good conscience, and the substan- 
tial merits of the case, similar considerations might be 
thought to be relevant." 

(See also RRIA v. AMWSU and Others 72 WAIG 25 
at 49). 

That, with respect, is a view which we follow and which 
we have applied in relation to this matter. 

We think that to adopt a different course, whether by way 
of submission or decision, notes a misapprehension of the 
nature of the jurisdiction cast upon the Commission and the 
manner in which that jurisdiction is exercised. 

No ground, except ground 5(b), has been made out. 
The decision at first instance, however, on the basis of that 

finding, will be quashed, the appeals, for those reasons, 
being upheld. 

COMMISSIONER FIELDING: I have had the advantage 
of reading, in draft form, the Reasons for Decision prepared 
by the President. I agree that the appeals should be upheld 
and, in essence, for the reasons he has outlined. 

Counsel for the Appellants made much of the Commis- 
sion's reference to the Appellant being required to establish 
"special circumstances" in order to justify an amendment 
to the Award. Counsel's argument was that the Commission 
thereby misdirected itself as to the merits of the matter. In 
my view, that argument places too literal an interpretation 
on particular words used in the published Reasons for 
Decision and too little attention to the general import of the 
decision. The Commission, in its Reasons for Decision, 
initially indicated that the onus was on the Appellant, as the 
applicant, to establish the need for a change in the status quo 
and, in my view, a fair and proper reading of the entire 
Reasons for Decision is that by reference to the expression 
"special circumstances" the Commission was saying no 
more and no less than that the onus to justify any change 
in the Award lay with the Appellant. It ought not be 
overlooked that the Commission, in general, consists of 
laymen and not of lawyers. As such, it cannot be expected 
that its decisions will be couched in the terms one expects 
of the traditional courts. In this respect, the following 
observations of Rogers J in Ford v. Transport Appeal Board 
(NSW) (1987) 18 IR 163 at 169 concerning decisions of the 
New South Wales Transport Appeal Board are apposite— 

"It is unrealistic and inappropriate to insist on 
decision from a specialist Board such as this, framed 
in the specific and exact language one might expect 
from some other judicial tribunal." (sic) 

Somewhat similar observations were made in Union of 
Construction and Allied Trades Union v. Bain (1981) IRLR 
224 in respect of appeals from decisions of the English 
Employment Tribunals. At page 227-8 Donaldson LI said— 

"But their purpose remains what it has always been, 
which is to tell the parties in broad terms why they lose 
or, as the case may be, win. I think it would be a 
thousand pities if these reasons began to be subjected 
to a detailed analysis and appeals were to be brought 
based upon any such analysis. This, to my mind, is to 
misuse the purpose for which reasons are given." 

There is ample authority for the proposition that the onus 
lies on the parties seeking to change an award to satisfy the 
Commission that such a change, or indeed any change, 
should be made (see: In Re Metalliferous Mines (Cobar 
Mines Pty Ltd) Award (1977) AR 306, 308 and see too: In 
re Seamen's Award (1960) 95 CAR 148, 149). So far as the 
Appellants assert that it is for the Respondent to justify the 
retention of the status quo, they are plainly mistaken. The 
decision of the Industrial Appeal Court in Hamersley Iron 
Pty Limited v. Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch (1984) 64 
WAIG 852 is not the authority for the Appellants' argument. 
Indeed, it is the authority for the opposite proposition. 

It was for the Appellants, as the applicants, to satisfy the 
Commission that a change should made to the relevant 
award. To a large degree that was a value judgement for the 
Commission to make. I would not have thought that the 
mere fact that for the first time in many years trading was 
permitted on a public holiday led inexorably to the 
conclusion that the Award ought to have been amended, as 
the Appellant inferred. There is no doubt scope to conclude 
that the Award ought to have been amended in the way 
sought, but it is by no means the case that that was the only 
option available to the Commission. A case such as this 
highlights the very nature of industrial arbitration which, 
unlike traditional arbitration, frequently allows scope for a 



wide range of differing opinions, even amongst industrial 
arbitrators. 

The Appellants also raised a number of other objections 
which seem to me to proceed on the false premise that the 
Industrial Relations Commission is bound by the same rules 
and concepts as are the traditional courts. Although the 
Commission is, by section 12 of the Industrial Relations Act 
1979, established as a court of record, it is not a court of law 
as Wallace J observed in Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v. Griffin Coal 
Mining Company Ltd and Western Collieries Ltd (1980) 60 
WAIG 2137 at 2139. Rather, it is as Wickham J observed 
in Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others v. State Energy Commission 
of Western Australia (1979) 59 WAIG 494 at 496 "in some 
respects an administrative body, in some respect a court of 
record, and in some respects a legislative body". 

As Olney J observed in Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia (1987) 68 WAIG 4 at 6 the Commission 
"is not the Supreme Court nor is it a court of justice acting 
according to the principles of the common law. It is a 
tribunal created by statute exercising a limited jurisdiction 
of a specialist nature which it is required to exercise 
according to defined principles". Those principles, which 
are substantially set out in section 26 of the Industrial 
Relations Act 1979 ("the Act"), require that the Commis- 
sion determine any matter before it according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms. In so doing, 
the Commission is not bound by any rules of evidence and 
may inform itself on any matter in such a way as it thinks 
just. This is not to say that the Commission can do as it 
pleases without regard to the rules of natural justice (see: 
Robe River Iron Associates v. Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Others 
(1986) 66 WAIG 1553; and see too: Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch and Others 
v. State Energy Commission of Western Australia and 
Others (1991) 71 WAIG 315). Nonetheless, the Commission 
has wide powers and is required to function in a way which 
is quite different to that expected of the traditional courts. 

Notably, the Commission is not confined to determining 
any matter only on the basis of material put before it by the 
parties. Indeed, in many cases, to do that may produce a 
result which would not only not be in the interests of the 
parties, but be contrary to the interests of the community as 
a whole. It is frequently the case that parties to proceedings 
of the kind now in question either represent themselves or 
are represented by unskilled advocates who not infrequently 
fail to call into question all matters of moment. Not only is 
the Commission authorised to inform itself on any manner 
in such a way as it thinks just, but in granting relief or redress 
it "is not restricted to the specific claim made or to the 
subject matter of the claim" (subsection 26(2) of the Act). 

Thus, the fact that the effect the proposed amendments to 
the Award might have on the future bargaining power of the 
Union was not an issue raised by the parties, as the 
Appellants complain, would not of itself prevent the 
Commission from taking that matter into account. Likewise, 
the fact that no evidence was adduced by the parties to 
support such a conclusion is not fatal. It is the kind of matter 
about which the Commission was entitled to inform itself 
and to act upon. Members of the Commission should be able 
to rely on their own knowledge of industrial relations in a 
particular industry, as appears to have occurred on the 
occasion now in question (see for example: In Re 
Metalliferous Mines (Cobar Mines Pty Ltd) Award (supra)). 
There would otherwise be little justification for a specialist 
tribunal such as the Commission, whose members are 
required, by virtue of section 19 of the Act, to keep 
themselves "acquainted with industrial affairs and condi- 
tions". However, subsection 26(3) of the Act requires that 
where, in deciding any matter before it, the Commission 
proposes or intends to take into account, any matter or 
information that was not raised before it on the hearing of 
the matter, the Commission shall before deciding the matter 

notify the parties concerned and afford them the opportunity 
of being heard in relation to that matter or information. 
Clearly the question of the future bargaining position of the 
Union was not a matter raised before the Commission on the 
hearing, but patently it was a significant factor in causing ^ 
the Commission to reach the decision it did. The extent to 
which the proposed amendment to the Award was likely to 
weaken the bargaining power of the Union is, to a large 
degree, a value judgement and thus controversial. It was not 
something which the parties could be taken to have accepted 
without question. It was therefore a matter of the kind which 
falls within the scope of subsection 26(3) of the Act. Thus, 
for the reasons outlined by the President, I agree that the 
failure to refer that matter to the parties and to afford them 
an opportunity to be heard in relation to it, was a fatal defect 
in the arbitration process. 

I would allow the appeals. 

Order accordingly 
Appearances: Mr H J Dixon (of Counsel) on behalf of the 

appellants. 
Mr G J M Fiocco (of Counsel) and with him Mr J Bullock 

on behalf of the respondent. 
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HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER C. B. PARKS. 

28 August 1992. 
Order. 

These matters having come on for heaiiijl before the Full 
Bench on the 5th day of June 1992 and having heard Mr H 
J Dixon (of Counsel) on behalf of the appellants and Mr G 
J M Fiocco (of Counsel) and with him Mr J Bullock on 
behalf of the respondent, and the Full Bench having reserved 
its decision on these matters, and reasons for decision being 
delivered on the 28th day of August 1992, it is this day, the 
28th day of August 1992, ordered:— 

(1) That leave be and is hereby granted to the 
appellants to amend the grounds of the appeals 
herein to include a new paragraph (d) to ground 
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4 in the terms of a letter dated the 4th day of June 
1992 as follows:— 

"acted contrary to section 26(3) of the Act 
and/or denied the appellants' procedural fairness 
and natural justice by deciding the matter before 
it on matters not raised on the hearing of the 
application." 

(2) That leave be and is hereby granted to the 
appellants to amend the relief sought in the 
appeals herein in the terms of a letter dated the 4th 
day of June 1992 as follows:— 
"(i) that the appeals be upheld and the decision 

of the Commission be varied so as to grant 
the relief sought by the applicants at first 
instance, or 

(ii) alternatively, that the Full Bench suspend the 
operation of the decision and remit the case 
to the Commission for further hearing and 
determination." 

(3) That the appeals herein against the decision of the 
Commission in application No 221 of 1992 be and 
are hereby upheld insofar as they relate to ground 
5(b) only. 

(4) That the decision in application No 221 of 1992 
be and is hereby quashed. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

BHP Iron Ore Limited. 
No 26 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

CHIEF COMMISSIONER W. S. COLEMAN 
COMMISSIONER C. B. PARKS. 

3 August 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal by the appellant union, the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, WA Branch (hereinafter referred to as "the 
TWU"), against the decision of the Commission, consti- 
tuted by a single Commissioner, dated 20 December 1991, 
in application No CR 704 of 1991, to dismiss an application 
made by the TWU. 

That application (see pages 4-5 of the appeal book 
(hereinafter referred to as "AB")) was made under s.44 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") and claimed that Mr Michael 
Arthur Russell, who was dismissed from his employment as 
an ore truck driver by the respondent employer on 25 
October 1991, was unfairly dismissed. The application 
sought reinstatement and the application was opposed by the 
employer. 

The order was made by the Commission at first instance 
after arbitration under s.44 of the Act. 

For convenience we set out the grounds of appeal herein 
which appear at pages 2-3 (AB):— 

"1. The Senior Commissioner erred in fact or in law or 
in fact and law in finding that the Respondent was entitled 
to summarily dismiss Mr Russell ("the employee") when 
there was no or insufficient evidence that:— 

(a) The employee had struck or intended to strike Mr 
McCormick ("the other employee"). 

(b) The employee had intimidated or intended to 
intimidate the other employee. 

(c) The employee engaged in any other conduct that 
rendered the employee liable to summary dis- 
missal by the Respondent. 

2. The Senior Commissioner erred in law or in fact or in 
fact and in law in finding that the employee should not be 
reinstated when there was sufficient evidence that the 
Respondent's dismissal of the employee was unfair in that: 

(a) There was no, or insufficient evidence that the 
employee struck or intended to strike the other 
employee. 

(b) There was no, or insufficient evidence that the 
employee intended to intimidate or in any other 
way conduct himself in a manner towards the 
other employee or to other employees of the 
Respondent that would render the employees 
liable to be terminated by the Respondent. 

(c) There was no, or in sufficient (sic) evidence that 
the employee was pre-disposed to violence or 
likely to commit acts of violence on the premises 
of the Respondent 

(d) There was evidence that was accepted or ought to 
have been accepted by the Senior Commissioner 
that: 

(i) The employee was employed by the Respon- 
dent for a period of 11 years; and 

(ii) The employee was efficient and competent in 
the discharge of his employment duties with 
the Respondent; and 

(iii) The employee conducted himself in a manner 
consistent with the reasonable standards of 
behaviour in the workplace that may be 
required of the employee by the Respon- 
dent." 

Suffice it to say that the TWU seeks an order that the 
decision of the Commission at first instance be quashed, and 
the employer respondent reinstate Mr Russell to his 
employment. 

Such an order cannot be made since s.49(5) of the Act is 
disjunctive in its provision, and the Full Bench cannot quash 
the decision at first instance while making another order. 
The Full Bench can suspend and remit, or vary, however. 

Background 
On or about Thursday, 24 October 1991 Mr Michael 

Arthur Russell was an employee of the respondent, BHP 
Iron Ore Limited (hereinafter referred to as "BHP"), at Mt 
Newman in the State of Western Australia. 

Mr Russell had been employed as an ore truck driver by 
BHP since about June 1980. He had indeed worked as an 
ore truck driver during all of that time. 

Further, on the evidence, there has never been any 
complaints about the quality of his work, nor was he ever 
involved in any formal counselling session which resulted 
in anything being recorded against him. 

Indeed, a mine foreman, Mr Shane Douglas Cox, 
described Mr Russell as a good worker with whom he had 
no problems (see page 165 (AB)). 

Mr Russell is and was a member of the TWU. Indeed, he 
had been a deputy shop steward, a shop steward and a 
convener of the TWU sub-branch. 

An incident occurred at the workplace at the end of the 
night shift involving Mr Russell and a Mr Anthony Joseph 
McCormick. 

Mr McCormick is another ore truck driver who is 
employed and was employed by BHP. 

According to Mr McCormick there had been "some 
suspicion which we held for each other" before the incident 
(page 201 (AB)). This was confirmed as their attitude to 
each other by Mr Russell in his evidence (see pages 240-241 
(AB)). 

Other persons who gave evidence in this matter were Ms 
Christine Anne Mataka, another ore truck driver who had 
lived with Mr Russell for about seven and a half years and 
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Mr Brian James Wolfsbaur, the foreman of D shift at the 
mine site. In addition, there was evidence from Mr Robert 
Arthur Bruce, foreman of B shift, Mr Roger Allin, a mine 
supervisor on B shift, Mr Shane Douglas Cox, a mine 
foreman, Mr Brian William Steane, the mine manager, Mr 
Paul Gerard Grogan, BHP's senior industrial relations 
officer, and Mr David John Lowe, a senior constable of 
police, as well Mr James Thompson, another ore truck 
driver. 

We should add that Mr Russell is also know as "Blue", 
according to the evidence. 

The night shift had begun at 11.00 pm on Wednesday, 
23 October 1991 and Mr Russell was the pool driver on the 
shift. This duty includes driving a bus on a run to take people 
to various sites. In the course of it Mr Russell had been, 
according to his evidence, subjected to some abuse (see 
pages 245-246 (AB)). He had also had about three hours 
sleep before coming on the shift. 

There was a shift meeting with Mr Allin, the shift 
supervisor, before the shift began. After the shift meeting 
was over, Mr Russell was discussing some matters with Mr 
Allin. He referred to Mr Steve Keogh, a friend of Mr 
McCormick's, two or three times saying, inter alia, that he 
differed with Mr Keogh about certain matters (see page 243 
(AB)). 

Mr McCormick, as Mr Russell put it, burst out from the 
side and said "You're full of shit" or something to that 
effect. Mr Russell described what Mr McCormick did in this 
manner (see page 243 (AB)), "It was aggressive, it was 
angry, it was probably pent-up". 

Mr Russell had not noticed Mr McCormick there 
beforehand and Mr McCormick was not a participant in the 
conversation. Mr Russell spun around and said "Stay out 
of it, it's nothing to do with you". 

Mr McCormick was then picked up by a foreman in a 
vehicle and taken away to another place on the site. 

Mr Russell was of opinion, in evidence, that the remark 
had been uncaUed for and had told another driver, Mr Tom 
Vallis, that it had to be sorted out, that the remark was 
indicating something personal, and that he would have to 
have a chat to Mr McCormick (see pages 243-244 (AB)). 

There had been no fights or arguments before this incident 
involving Mr McCormick and Mr Russell. 

After the shift meeting, while Mr Russell was talking to 
Mr Allin, Mr McCormick was standing five or six feet away 
and he heard, according to his evidence, Mr Keogh's name 
mentioned with just the words "Steve Keogh". He lost his 
temper and as he said "spat the dummy". He said he had 
no idea what Mr Russell was saying but he, Mr McCormick, 
said under his breath ' 'What a tosser" and then ' 'You're full 
of shit" loud enough for everyone to hear it. Mr Russell said 
to him "You weren't even there what am I talking to you 
for"? 

At 6.00 am on Thursday, 24 October 1991 Mr 
McCormick saw Mr Cox who asked if Mr Mike Russell had 
caught up with him and said that if it "got heavy" he wanted 
to know about it. 

At the end of the shift Mr McCormick was driven down 
to the front of the shift change room. He got out of the 
vehicle, went straight up to Mr Russell who was waiting for 
him and said "You've got something to say to me"? Mr 
Russell said "Yeah, we have got a serious problem. We 
have got to sort it out one way or another". Mr Russell said, 
according to Mr McConnick. that Mr McCormick had first 
insulted him and then called him a liar. Mr McCormick said 
"Is that right". Mr Russell then said "You might be a 
champion footballer or a fitness freak or whatever and 
you're ten years younger than me but that's not going to 
worry me" or words to that effect. Mr McCormick then said 
"I'm not going to stand here and listen to you dribble any 
more shit". 

During the conversation both were heated, according to 
Mr McCormick. who described himself as very angry. In 
fact he said that a lot of blood went to his head. 

The confrontation commenced with Mr McCormick 
putting his head a couple of inches in front of Mr Russell's. 

Then they were about two feet from the doorway of the shift 
change room. It was then that Ms Mataka stepped between 
them to prevent anything further happening. Mr Russell, 
according to Mr McCormick, reached over her shoulder. Mr 
McCormick was then told by Ms Mataka to "piss off and , 
he took her advice and went. He went straight into the locker 
room. He also said that when Mr Russell reached over Ms 
Mataka's shoulder he, Mr McCormick, stepped back to get 
out of the way, but no punch was thrown at him. During the 
incident he did not feel in physical danger because, as he 
said, "I was just as aggressive as Blue was" (see page 206 
(AB)). Mr McCormick said that he did not think that Mr 
Russell was going to hit him. 

The evidence also was that they all knew that fighting was 
not tolerated on the mine site, that is including Mr Russell 
and Mr McCormick. 

Mr McCormick denied that Mr Russell touched him at all. 
After the shift ended Mr Russell went to the shift change 

room. 
Mr Russell described Mr McCormick as getting straight 

out of the vehicle and coming "at me fairly aggressively" 
and shoving his face into his. 

Mr Russell generally confirmed Mr McCormick's version 
of the conversation with some minor differences, including 
an assertion that Mr McCormick referred to him as a tosser 
(see pages 223-224 (AB) in particular). 

However, Mr Russell's evidence was that when Mr 
McCormick shoved his face up to him (a second time it 
would appear) and said "just how are you going to do that" 
in response to the statement from Mr Russell "I'm tired of 
it, I'm sick of it, and I think we can either talk it out or work 
it out", Mr Russell, as he put it, exploded. He was also, as 
he put it, "at melt down". However, Mr McConnick was 
just as aggressive and agitated. It was then, he said, that Ms 
Mataka came between them and pushed Mr Russell 
backwards, hanging onto his chest. 

Ms Mataka corroborated fundamentally what had oc- 
curred between them in evidence. 

Ms Mataka told Mr McCormick to "piss off and he left 
and went into the change room. Mr Russell then followed 
him into the change room and saw everyone there and said 
"Oh terrific I know how this is going to look" and left. He 
made no move to strike Mr McCormick at any time, and 
made no move to try and engage in physical contact He 
denied having been involved in violence on the worksite and 
denied that he totally lost control (see page 39 (AB)). 

The events described occurred about 7.10 am on 
Thursday, 24 October 1991. 

Mr Bruce and Mr Cox were in the change room at the 
time. Mr Cox was doing some paper work and saw outside 
Mr Russell and Mr McCormick face to face with only inches 
between them. Mr Russell was pointing at Mr McCormick. 
Ms Mataka was also there. Mr Cox noticed a gesture, a quick 
thrust forward, from Mr Russell and thought that contact had 
been made with Mr McCormick who edged into the room. 
However, Mr Cox was not sure of what he was seeing in the 
beginning. He believed that contact was made, but not 
necessarily a punch or a hit What he saw was possibly a 
grab at the throat (see page 162 (AB)). The lunge was aimed 
in the head direction. It could have been a grab at the throat, 
a punch, etc. He saw a thrust of the hand towards the head 
region. 

Mr Allin corroborated in general Mr Russell's account of 
the initial discussion after the shift meeting, corroborating 
that Mr McCormick had interrupted in the manner described 
by Mr Russell using the words attributed to Mr McCormick. 

Mr Wolfsbaur, who saw the incident, observed Ms 
Mataka hold Mr Russell's hand and he pushed her to the side 
towards the wall. He did not observe Mr McCormick at that 
stage, although Mr Russell was very determined and angry. 
He saw no attempted blow. He confirmed that the 
company's policy, to his knowledge, did not tolerate 
aggressive acts. 

After the incident, the participants having left the scene, 
there was a meeting that morning of Mr Steane, Mr Meli, 
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Mr Russell, Ms Mataka and Mr Callaghan, the shop steward 
of B shift. 

Prior to that, as the evidence reveals, too, there were 
earlier discussions when Mr Bruce and Mr Cox approached 
Mr Steane about the matter. At about 9.30 am Mr Steane 
talked to Mr McCormick. 

There was also a further meeting at which Mr Steane, Mr 
Grogan and Mr Callaghan, the TWU shop steward, as well 
as Mr Russell, were present at about 3.00 pm. Ms Mataka 
was also present at that meeting for some of the time, but, 
on her evidence, was not allowed in at the beginning. 

The two foremen had told Mr Steane, on his evidence, that 
Mr Mike Russell had been aggressive towards Mr 
McCormick to such an extent that he had to move Ms 
Mataka out of the way to progress that sequence of events. 

Mr McCormick was not present at the subsequent 
meetings with Mr Russell. That was because of a decision 
made by Mr Steane. 

After the events Mr Russell had been to see Mr Steane, 
according to his evidence, but was told that Mr Steane was 
unavailable. However, Mr Russell decided to wait and did 
so for three and a half hours. After some discussion as to 
why he was there, on Mr Russell's evidence, he proceeded 
to tell Mr Steane of the events in the presence of Mr Meli. 
Later on in the discussion Mr Steane said that he thought 
there ought to be a union representative present and Mr 
Russell suggested that Mr John Callaghan on B shift should 
attend, which he did. Ms Mataka was also there. Mr Steane, 
Mr Meli, Mr Bruce and Mr Allin from the company 
attended. Mr Cox was not available. 

Questions concerning violence arose. Mr Callaghan was 
protesting about the proceedings. 

After these events Mr Russell went home tired and went 
to sleep. 

Mr McCormick went around with his brothers to Mr 
Russell's home and they had a beer or two. They had a 
discussion and no-one suggested that Mr McCormick 
change his story. They shook hands and agreed that there 
were no hard feelings. 

The next day, Friday, 25 October 1991, Mr Russell was 
telephoned by BHP and told that at 2.30 pm there would be 
a conclusion to the inquiry. 

Mr Callaghan was with him and Ms Mataka was not 
allowed in at first. Mr Grogan, Mr Allin, Mr Steane and Mr 
Meli were there. 

Mr Grogan opened the discussion by saying that they 
proposed to dismiss Mr Russell. Mr Callaghan and Mr 
Russell protested. Mr Callaghan claimed that they had not 
had a chance to talk to Mr McCormick in the same forum, 
and he also informed the other persons, as well as producing 
a letter to that effect, that Mr Russell and Mr McCormick 
had had a talk and had cleared it up. 

Mr Grogan referred to the inquiry into the incident in his 
evidence in the course of which he said statements were read 
out at such inquiry. What was put to him was that Mr 
McCormick had said that what he had been told was hearsay. 

There were a number of options available, according to 
Mr Grogan, who is a senior industrial officer, namely 
"Supervision: advise employee, shop steward and convener 
of intended disciplinary action. Either exonerate, written 
reprimand, three days suspension, dismissal" (see pages 
84-85 (AB)). 

Mr Grogan had heard a hearsay version of the event which 
indicated that there was a lunge by Mr Russell who would 
have grabbed Mr McCormick had Mr McCormick not 
moved away (see pages 89-90 (AB)). He relied on people 
who had spoken to Mr McCormick the day before for this 
information. 

Mr Grogan was at the time unaware of other incidents put 
in cross-examination to Mr Russell (see page 96 (AB)). He 
was unaware that these issues were ever raised by BHP with 
Mr Russell. He was referring to alleged past incidents of 
violence. 

Mr Steane was told on 24 October 1991, "by industrial 
relations", according to his evidence, that a foreman, Mr 

Bruce, had been over to complain about an incident. Mr Cox, 
Mr Allin and Mr Bruce came to tell him of what they had 
seen and then Mr Cox went to get Mr McCormick who came 
back with him. As a result of what Mr McCormick told him 
he knew that physical contact had not taken place, but that 
there had been heated argument and Mr Russell had pursued 
Mr McCormick to the change room. Mr McCormick was not 
aware that he had been so pursued. Mr Steane's evidence 
was that Mr McCormick's version, in evidence before the 
Commission, had changed from what he had told Mr Steane. 
It had, as he put it, "mellowed out". In particular, the fact 
that Mr McCormick had told Mr Steane that he was in 
physical danger at the time had changed. 

There was, however, at the time, no doubt in Mr Steane's 
mind that, but for the intervention of Ms Mataka, Mr 
McCormick would have been physically handled by Mr 
Russell. 

According to Mr Steane, Mr Russell volunteered to tell 
him of a number of violent incidents in which he had been 
involved. Some were clearly related to work, but most were 
not, as we observe. 

Mr Steane said that about midday, Friday, 25 October 
1991, a decision was made to dismiss Mr Russell if there 
was no new evidence. The decision was made in consulta- 
tion with the General Manager "industrial relations, locally, 
and, in Perth". 

It was, he said, not unusual for people to settle their 
differences after a fight, as he was told, and this was the only 
new evidence which he heard on the Friday and it did not 
persuade him. 

There would not have been any "disciplinary action", 
according to Mr Steane, had the lunge not occurred. He also 
told the Commission at first instance that no action was 
taken against Mr McCormick because, although there was 
an argument, Mr McCormick did not take part in the 
physical aspect of the confrontation and left. The only new 
evidence, Mr Steane said, was that Mr McCormick and Mr 
Russell had resolved their differences and a letter was 
produced to that effect. 

Mr Steane said that it is understood at Newman that if you 
fight on the job you are terminated. 

Mr Steane, in evidence, said that he felt certain that Mr 
Russell meant to harm the other person, and following the 
incident where Mr Russell had another person by the throat 
at work and because of his story of his life as a fighter, he 
could not feel certain that if he gave him a t&ee day 
reprimand he would not behave in the same manner again. 

If the Commission were to order reinstatement, Mr 
Russell would, of course, be reinstated, but there was 
concern in Mr Steane's mind about Mr Russell returning to 
the workplace, Mr Steane said in evidence. 

It is fair to say that in evidence Mr Russell denied the 
throat clutching incident and that there was evidence from 
Constable Lowe that Mr Russell, in his knowledge, was not 
a violent person nor an aggressive one. Constable Lowe's 
evidence was, too, that he was used to looking out for and 
picking out trouble makers. 

By letter (page 259 (AB)) dated 25 October 1991 Mr 
Steane wrote to Mr Russell. Formal parts omitted, the letter 
reads as follows:— 

"Following a full investigation of the circumstances 
surrounding the incident involving another Ore Truck 
Driver, Mr A McCormick, in the vicinity of the shift 
change area on the 24 day of October 1991 in which 
you behaved in a hostile, intimidating and unacceptable 
manner, BHP Iron Ore Ltd would be entitled to 
summarily terminate your contract of employment for 
misconduct. 

However, we have decided to terminate your 
contract of employment effective from 25 October 
1991 by payment of a week's pay in lieu of notice in 
accordance with Clause 5—Contract of Employment, 
Iron Ore Production and Processing (Mt. Newman 
Mining Co. Pty. Limted) (sic) Award No A29 of 1984. 

In view of the foregoing, your attendance at work is 
henceforth not required." 



There was no argument that these events had to be dealt 
with in accordance with the "Industrial Relations (Mt 
Newman Mining Co Pty Ltd) Agreement 1989", nor that 
they had been so dealt with. 

Reasons for Decision at first instance 
The reasons for decision herein require some attention. 

The Commission at first instance made a number of 
findings:— 

(1) That Mr McCormick had gratuitously insulted Mr 
Russell at the start of shift. 

(2) That Mr Russell as a result went looking for Mr 
McCormick and could not find him. 

(3) That Mr Russell was short on sleep and towards 
the end of his shift had a verbal fracas with several 
intending bus passengers which upset him. 

(4) That Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to ' 'sort 
it out". 

(5) That Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to him and 
demanding to know what was the problem. 

(6) That there was a heated argument which began 
and worsened and Mr Russell on his own evidence 
was very angry. 

(7) That Ms Mataka restrained Mr Russell and told 
Mr McCormick to ''piss off". 

(8) That Mr McCormick stepped back to avoid Mr 
Russell's grab for him and then left the scene 
hurriedly, otherwise violence would have oc- 
curred between them. 

(9) That, notwithstanding their evidence to the con- 
trary, actual violence would have occurred be- 
tween them. 

(10) That there was a violent verbal confrontation 
between them, and, on Mr McCormick's evidence 
he was very angry and if "touched" by Mr 
Russell would have "touched" him back: Ms 
Mataka's intervention to prevent violence sup- 
ported that. 

(11) That BHP, having reached the same conclusion, 
dismissed Mr Russell. 

(12) That BHP is bound by duty of care to its 
employees to provide a safe working environment. 

(13) That Mr Russell told Mr Steane of past pugilistic 
episodes and this was a factor in Mr Steane's 
decision to dismiss. 

(14) That violence on the part of Mr Russell was 
imminent. 

(15) That Mr Russell and Mr McCormick having 
settled their differences should not effect the 
result. 

(16) That BHP's conclusion that Mr Russell behaved 
in a hostile, intimidating and unacceptable manner 
had not been shown on balance to be erroneous or 
unfair. 

Principles 
(1) This is an appeal against a discretionary decision 

as defined in Norbis v. Norbis 65 ALR 12. The 
principles which apply to the Full Bench's 
consideration in such an appeal is set out in House 
v. The King 55 CLR 499, Gronow v. Gronow 
(1980) 144 CLR 513, RR1A v. AWU 67 WAIG 320 
(the Acosta Case) and AMWSU v. RRIA 69 WAIG 
985 (Stott's Case). 

The question is whether the exercise of discre- 
tion miscarried at first instance in accordance with 
those principles. It is not merely for the Full Bench 
to substitute its decision for that of the Commis- 
sion at first instance. 

(2) It is for the TWU to establish that the decision at 
first instance was in error. 

(3) The test to be applied as to whether the dismissal 
was unfair was that enunciated in Undercliffe 

Nursing Home v. FMWU 65 WAIG 685 (the 
Undercliffe Case) with reference to the authorities 
cited therein. 

The question is whether the dismissal was 
harsh, oppressive or unjust. 

(4) A dismissal where procedural fairness has not 
been complied with may still not be unfair, if 
otherwise justified (see Shire of Esperance v. 
Mouritz 71 WAIG 891). 

(5) Where credibility is an issue, the tribunal at first 
instance has an advantage in viewing the de- 
meanour of the witnesses. In that event, the appeal 
tribunal should not interfere unless there has been 
an obvious misuse of that advantage (see Arpad 
Security Agency v. FMWU 69 WAIG 2662 and the 
cases cited therein). 

(6) It is for the applicant who alleges an unfair 
dismissal to prove its case relating thereto on the 
balance of probabilities. 

(7) However, where a summary dismissal is relied 
upon by an employee, there is an evidential onus 
upon the employer in relation to that issue. 

(8) It is an error if the tribunal at first instance does 
not have regard to a relevant issue (see CWAI v. 
FMWU and Others 69 WAIG 3219 at 3226-3227 
per Nicholson J). 

What constitutes a relevant consideration in any 
particular case depends upon the nature and 
qualities of the power itself as revealed by analysis 
of the statute conferring it, as well as on the 
concrete circumstances in which it is being 
exercised (see CWAI v. FMWU (op cit) per 
Nicholson J citing Bowen CJ in Peko-Wallsend 
Pty Ltd v. Minister for Aboriginal Affairs (1985) 
59 ALR 51 at 57 where he cited Associated 
Provincial Picture Houses Ltd v. Wednesbury 
Corporation [1948] 1 KB 223 at 228). 

(9) Length of service is a relevant consideration in an 
unfair dismissal application (see the Undercliffe 
Case (op cit)). 

(10) Reinstatement may be ordered in cases where 
there has been a selective dismissal as in the case 
where only some of the employees on strike or 
guilty of misconduct have been dismissed, or the 
employer has condoned such behaviour without 
sanction or on other occasions or dismissal is 
disproportionate to the misconduct involved (see 
"The Law of Employment". Macken, McCarry 
and Sappideen, 4th Ed, pages 276-277). 

(11) Failure to use conciliation and arbitration proc- 
esses is relevant (see Woakwine Pastoral Co Pty 
Ltd v. Dempsey and Howell (1988) 30 AILR 355). 

(12) In determining whether a dismissal is unfair, the 
tribunal must have regard to all the relevant 
circumstances relating to the particular employee. 
These include not only matters related to the 
employee's work record, but also whether the 
applicant will be able to find alternative employ- 
ment and the financial and social consequences of 
dismissal (see Gregory v. Philip Morris Ltd 80 
ALR 455 at 471). 

(13) The whole range of options open to an employer 
should be canvassed in determining the issue (see 
Gregory v. Philip Morris Ltd (op cit)). 

(14) An appeal tribunal is entitled to draw its own 
inferences from primary facts (see Warren v. 
Coombes and Another 53 AUR 293). 

Conclusions 
The submission by Mr Schapper (of Counsel), who 

appeared for the TWU, was that the decision to dismiss was 
unfair and the Commission's decision not to intervene was 
unreasonable, because there was a failure by both BHP and 
the Commission to pay any regard at all to the provocation 
by Mr McCormick at the beginning of the shift, the 
provocative manner in which Mr McCormick approached 
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Mr Russell at the end of the shift, and the course of the 
argument, as well as the part both men played in it, Mr 
Russell's long and blemish-free work history, the stresses 
to which Mr Russell had been subjected to during the shift, 
the fact that there was no assault, and the fact that the men 
subsequently settled their differences adequately. 

This error resulted, it was submitted, in a one-sided view 
of the incident leading to unfairness. 

Further, Mr Schapper submitted that the Commission at 
first instance concentrated solely on what would have 
occurred to the exclusion of all else, including what did 
occur. 

Mr Caspersz (of Counsel), who appeared for BHP, as well 
as taking us to the evidence set out above, did not agree with 
this submission. He reminded us that the reason for the 
dismissal was because Mr Russell behaved in a hostile, 
intimidating and unacceptable manner. 

In addition, Mr Caspersz took us to the various pertinent 
parts of the evidence which we have set out above. 

Mr Russell was, as Mr Steane said, dismissed because he 
had lunged or grasped at Mr McCormick, and because he 
was likely to so behave again, having regard to his 
admissions of previous violence (we paraphrase what he 
said). 

The distinction between Mr Russell's and Mr 
McCormick's situations, on the evidence, was that Mr 
McCormick had walked away after the grasping or lunging 
motion occurred. 

It is clear that everyone involved knew that fighting was 
not permitted at Mt Newman, and quite rightly if we may 
so observe. 

The Commission at first instance found that Mr Russell 
would have done Mr McCormick physical harm if he had 
not been prevented by Ms Mataka. 

There was also evidence from Ms Mataka and Mr Russell, 
as well as Mr McCormick, that both were very angry. 
Indeed, that was very clear evidence. That was evidence 
which it was necessary to consider carefully in this matter. 
It was as a result of the anger of both men that the incident 
occurred and progressed. 

Indeed, on Ms Mataka's evidence, Mr McCormick was 
calling Mr Russell a "tosser", a modern synonym for an 
onanist. 

That was not denied that that occurred before or about the 
time Ms Mataka intervened, and would, we thought, have 
been calculated to act as a provocation to any reasonable 
person. 

There was also Mr McCormick's unchallenged evidence 
that he was not physically in danger. That, we think, is borne 
out by the evidence of the rage of both men, their standing 
close to each other in confrontationous positions, and the 
confrontation ceasing not just because Ms Mataka stepped 
between them and held Mr Russell, but because she told Mr 
McCormick to "piss off, and indeed insisted, as we 
understand the evidence, that he do so whilst she held Mr 
Russell. 

It is quite clear that it was open to the Commission to find 
that Mi issell lunged or grasped over Ms Mataka's 
shoulder, it was open to find that he did not assault Mr 
McCormick, which is what the Commission did find. It was 
open to the Commission to find, too, that Mr Russell did not 
assault Mr McCormick because he was actually prevented 
by Ms Mataka.- 

However, what was occuning, on the evidence, was that 
two angry men, one of whom had provoked the other, and 
neither of whom had backed down, had placed themselves 
physically in a situation where a physical confrontation was 
likely to occur. They did so by word and by positioning 
themselves a few inches from each other, facing each other, 
on all the evidence. 

It was not just Mr Russell, on the evidence, including Mr 
McCormick's own, who was very angry, but Mr McCormick 
too. 

Further, there was no evidence at all that Mr McCormick 
intended to retreat from this situation until Ms Mataka 
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intervened. Indeed, it can be inferred that he did not intend 
to so retreat. 

The Commission at first instance rightly found that both 
men were very angry and that if touched by Mr Russell Mr 
McCormick would have touched him back. 

There was evidence from Mr Steane that although there 
were a number of options open to him, the option of 
suspension for three days was not appropriate. It is clear, too, 
that Mr Steane did consider the options available, and he 
described that thought process in his evidence. 

The finding of the Commission at first instance that actual 
violence would have occurred was open to it on all the 
evidence, and the Commission also, as Mr Steane did, took 
account of Mr Russell's reference to past pugilistic episodes. 
However, the Commission took no account of Mr Russell's 
denial of the throat clutching episode, nor did it take any 
account of the fact that, if a number of the other episodes 
had occurred, they happened away from work. 

Further, neither Mr Steane nor the Commission took any 
account, at least on the evidence, of Mr Russell's good work 
record over the 11 years, and in the course of which nothing 
was recorded against him of a disciplinary nature, including 
that no complaints of violence or of any other transgression 
were recorded against him on his file. 

Mr Russell's record, in this regard, was corroborated by 
Constable Lowe's opinion of him as not being a violent or 
aggressive person. 

Further, the Commission at first instance took no or no 
sufficient account of Mr McCormick's part in the matter as 
a whole hearted participant in what threatened to become a 
physical confrontation which he had precipitated and was a 
major contributor to. 

As to the question of the men resolving their differences 
subsequently, that would not reduce the seriousness of an 
incident, but it has some weight in relation to the question 
of reinstatement of Mr Russell with the likelihood of 
harmony between the men in the future. 

In our opinion, the Commission at first instance erred 
because:— 

(1) It attached no or too little weight to the fact that 
the confrontation was provoked by Mr 
McCormick, and that at no time when he could 
have avoided it or retreated did he do so until it 
had "blown up". 

(2) Mr McCormick was as much a participant as Mr 
Russell, except for the question of the lunge or 
grab which he provoked. 

(3) There was no assault and Mr Russell left the scene 
himself. 

(4) No complaint had been made in the past about Mr 
Russell's behaviour at work over 11 years. 

(5) Mr Russell worked for 11 years for BHP and was 
regarded by Mr Cox at least, amongst others, as 
a good worker. 

(6) It thus failed to take into account all of the relevant 
circumstances relating to the employee and the 
employer as it was required to do. 

(7) It took account of denied incidents of violence at 
work not recorded and incidents outside work 
which were belied by Constable Lowe's view and 
by a violence-free record at work. 

(8) It failed to take account or sufficient account of 
the unfairness of selectively dismissing Mr Rus- 
sell and taking no disciplinary action at all against 
Mr McCormick. 

(9) It failed to take full account of the fairness of 
suspending Mr Russell for three days or by his 
consent for a longer period (see Gregory v. Philip 
Morris Ltd (op cit)). The latter might well have 
been an appropriate step to take. In other words, 
all alternatives were not canvassed. 

(10) There was no sufficient evidence that Mr Russell 
had not conducted himself to acceptable standards 
at work prior to these events. 
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By discharging the overaE onus upon the appUcant, it 
established those facts which we have set out above and 
those which we have highlighted on pages 18-19 {supra) (as 
to the onus upon the applicant see Shire of Esperance v. 
Mouritz {op tit)). 

In the circumstances, for those reasons, the dismissal was 
unfair on the basis of the principles in the Undercliffe Case 
{op tit). 

That is not to say that Mr Russell, and indeed Mr 
McCormick, did not merit disciplinary action being taken 
against them. Their conduct was not appropriate to the 
workplace, and it was right that the foremen made the 
complaints which they did. They also knew of the policy 
against fighting as such. 

It may well be that suspension for three days may not have 
been adequate, although we make no judgment on that. 
However, a remedy might have been to offer suspension by 
consent for a longer period than three days as an alternative 
to dismissal. Our views in this matter are not to be taken as 
applying generally. The facts of this case are what we have 
considered. 

For the reasons which we have set out above, grounds 1(a) 
and (b) are not made out. Ground 1(c) is made out. Grounds 
2(b), (c) and (d) are made out, but ground 2(a) is not. 

There wEl be an order varying the decision at first 
instance and reinstating Mr Russell in his employment, 
together with any consequential or complementary orders 
which we might make after hearing further submissions. 

The appeal, for those reasons, is upheld and we have 
advised of the orders which wEl be made. 

Order accordingly. 
Appearances: Mr D. H. Schapper (of Counsel) on behalf 

of the appellant. 
Mr T. H. F. Caspersz (of Counsel) and with him Mr D. 

Meli on behalf of the respondent. 
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Supplementary Reasons for Decision. 

THE PRESIDENT: Following submissions in this matter, 
we formed the opinion that Mr Michael Arthur Russell 
ought to be re-employed without losing the benefit of 
continuity. 

However, we are not of the opinion that he should benefit 
as such by being eligible for bonuses when he was not 
working and since bonuses are in different case from 
ordinary earnings. 

Further, we do not see our order as preventing further 
disciplinary action being taken against both Mr Russell and 
Mr Anthony Joseph McCormick. However, that is not, in the 
end, our business. We merely make mention of that because 
of comments by both Counsel in relation to that question. 

Order accordingly. 
Appearances: Mr D. H. Schapper (of Counsel) on behalf 

of the appellant. 
Mr T. H. F. Caspersz (of Counsel) on behalf of the 

respondent. 
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Workers, WA Branch 

and 

BHP Iron Ore Limited. 

No. 26 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER C. B. PARKS. 

2 September 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of April 1992 and having heard Mr 
D. H. Schapper (of Counsel) on behalf of the appellant and 
Mr T. H. F. Caspersz (of Counsel) and with him Mr D. Meli 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter and reasons for decision 
being delivered on the 3rd day of August 1992 wherein it 
was found that the appeal should be upheld, and this matter 
having come on for a Speaking to the Minutes of Proposed 
Order and further submissions hearing before the Full Bench 
on the 2nd day of September 1992 and having heard Mr D. 
H. Schapper (of Counsel) on behalf of the appellant and Mr 
T. H. F. Caspersz (of Counsel) on behalf of the respondent, 
and supplementary reasons for decision being delivered on 
the 2nd day of September 1992, it is this day, the 2nd day 
of September 1992, ordered:— 

(1) That the appeal against the decision of the 
Commission in application No CR 704 of 1991 
made on the 20th day of December 1991 be and 
is hereby upheld. 

(2) That the said decision be and is hereby varied in 
the following terms, by substituting for the 
existing order that the application be dismissed the 
following:— 

"(1) That Mr Michael Arthur Russell be re- 
employed by the respondent in his former 
position of ore truck driver at its mine at Mt 
Newman provided that he presents himself 
for duty thereat within seven days of the 2nd 
day of September 1992. 

(2) That the said Mr Michael Arthur Russell be 
paid his ordinary entitlements, including 
overtime (which he would have earned as an 
ore truck driver on B shift at the said mine 
had he not been dismissed), under the award 
from the 20th day of December 1991 and that 
service from the date of dismissal to the date 
of re-employment be deemed to have been 
continuous and not interrupted by the said 
dismissal. Provided that Mr Michael Arthur 
Russell shall not be entitled to any bonus 
payments which he would have earned as an 
ore truck driver on B shift had he not been 
unfairly dismissed." 

By the Full Bench. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 
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PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Another 
and 

Multiplex Constructions Pty Ltd and Others. 
Nos. 1089 and 1090 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT P. J. 
SHARKEY. 

31 August 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
abovenamed applicant unions for the stay of an order made 
by the Commission, constituted by a single Commissioner, 
on 19 August 1992. That order, formal parts omitted, reads 
as follows:— 

"1. That the respondent unions, by their Officers, 
Industrial Officers and Organisers, shall: 

(a) lift or cancel all bans or limitations and shall 
not engage in any further industrial action at 
the Swan Brewery site ("the site") in 
opposition to restoration, refurbishment and 
development of the site by Multiplex Con- 
structions Pty Ltd and any of its sub- 
contractors; 

(b) not impose any further bans or limitations or 
pickets on the site for the reasons set out in 
(a) above; 

(c) not obstruct or hinder in any way employees 
attending and/or on the site in the perform- 
ance of their contracts of employment on 
account of or in relation to the unions' 
opposition to the restoration, refurbishment 
and development of the site by Multiplex 
Constructions Pty Ltd and any of its sub- 
contractors; and 

(d) by all means available to them ensure that 
their members, or persons eligible to be 
members, shall not promote, take part in or 
facilitate the taking of industrial action at or 
in relation to the site in support of their 
opposition to the restoration, refurbishment 
and development of the site by Multiplex 
Constructions Pty Ltd and any of its sub- 
contractors. 

2. That the applicants shall take all necessary and 
available steps to ensure that all the employees on 
the site, or to be employed on the site, are advised 
of this Order of the Commission. 

3. That there be liberty to the parties to apply on 48 
hours written notice to the other parties. 

4. That this Order shall operate from Midday 
Monday the 24th day of August, 1992 and shall 
remain in force until the completion of all work 
on the site." 

The order was made after a hearing and determination 
conducted pursuant to s.44 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

On 21 August 1992, the applicant unions (who were the 
respondents at first instance) filed a notice of appeal. The 
schedule to the notice of appeal is in the following terms:— 

"1. The Commission exceeded its jurisdiction and 
powers in purporting to proscribe the democratic 
rights of the Appellants' officials in their capacity 
as citizens of the Commonwealth. 

2. If the Commission had jurisdiction and power to 
make the order, the exercise of the discretion to 
do so miscarried in that the Commission failed to 

take into account the democratic rights of the 
Appellants' officials. 

3. In the alternative, the order is unclear as to 
whether it applies to the Appellants' officials in 
their capacity as citizens of the Commonwealth 
and is therefore bad. If the order does not apply 
to those officials in that capacity then it should say 
so. 

4. The Senior Commissioner failed to give any 
consideration to the likelihood that upon the 
commencement of the order which was made 
there would be violent conflagrations at the site 
as workers attempted to go to work, which 
consideration was relevant to the exercise of the 
discretion. 

5. Failed to give any consideration to the fact that 
there were means reasonably available to the 
respondents whereby they could secure com- 
mencement of work by the employees without 
accompanying violence." 

Background. 
The background to this matter, as it appears from the 

reasons for decision at first instance and from submissions 
made by the parties, was as follows. 

That the future of the Swan Brewery has been a matter 
of some community controversy over some period of time, 
and that part of the controversy attaches to the question of 
whether the Brewery should be demolished or not, was 
common ground. 

The two applicant unions herein had in place work bans 
over the Brewery site. In other words, they were prepared 
to undertake only that work which was described as "safety 
work" on the site or "demolition work". That was what the 
Commission at first instance was informed of. 

The first named respondent. Multiplex Constructions Pty 
Ltd (hereinafter referred to as "Multiplex"), had and has a 
contract which enables it to carry out work by way of 
development and restoration of the Brewery site, and the 
other respondents herein are its sub-contractors. 

According to Mr Dixon (of Counsel), who appeared for 
the respondents, in a statement from the bar table there are 
other sub-contractors. All of the respondents, of course, have 
employees. 

As a result of the orders, as I understood the assertion by 
Mr Schapper (of Counsel), who appeared for the applicant 
unions, employees of Multiplex and perhaps the sub- 
contractors have entered the site or are entitied to enter the 
site without hinderance by any work bans imposed by the 
applicants. 

The Commission at first instance found that the effects 
of the bans were industrial in character and that they would 
prevent workers from starting work on the site. 

The Commission also found, and it was not in dispute, 
that the bans would prevent employment of persons in the 
building industry on the site. 

The Commission also found that such employment was 
much needed by persons usually employed in that industry 
at the present time. That was not in issue before me. 

In order to carry out work on the site. Multiplex sought 
an order requiring the lifting of the bans. The Commission 
then made the order which I have set out above. 

The question now comes before me to determine whether 
I should grant the applicant unions' application to stay the 
operation of the whole of the order at first instance. 

The notice of application sets out the following particu- 
lars which are reproduced hereunder:— 

"1. there are serious issues to be tried on the appeal 
of this matter 

2. the balance of convenience favours the granting 
of a stay in that: 

1. the prejudice that the respondents will suffer 
in the event of a stay being granted will be 
delay in the commencement of construction 
work. 



2. the public interest will be well served by 
delaying the commencement of the work in 
that a violent confrontation at the site will 
thereby be delayed and perhaps avoided 

3. the interests of the employees and the 
employer will be well served by staying the 
order because it will prevent the entry of 
workers onto the site from becoming the 
mechanism whereby community division 
and conflict over the Brewery issue is 
brought to a head. 

4. the loss of the democratic rights of the 
officials of the applicant unions is far more 
significant than delays to the respondents' 
construction works." 

Because of the urgency of the application, no formal 
answer was filed, nor do I require it to be. 

An application was made for the expedition of the hearing 
of this matter which I assume was not opposed because both 
parties conducted the hearing before me without demur and 
as if it were an expedited hearing. I will make a formal order 
in any event. 

Principles. 
The principles which apply to applications for a stay of 

the operation of a decision in the Commission are well 
established in a large number of cases, and they are as 
follows:— 

(1) It is for the applicant to establish that there is a 
serious issue to be tried upon appeal. 

(2) It is for the applicant to establish that the balance 
of convenience favours that party. 

(3) The decision is a discretionary one to be made in 
accordance with s.26 of the Act and other relevant 
considerations, including the consideration that a 
successful party is entitled to the fruits of 
his/her/its application (see Australian Agricul- 
tural Machinery Group v. AMWSU 66 WAIG 14 
at 16 per Edwards AP and FLA1EU and Others v. 
Burswood Resort (Management) Ltd and Others 
72 WAIG 231 and the cases cited therein). 

Mr Schapper submitted that there was a serious issue to 
be tried because:— 

(1) The orders made raised upon appeal the question 
of whether the Commission had the right to 
prohibit organisers and other persons referred to 
in order 1 of the order from expressing their views 
as private individuals as to the fate of the Brewery. 

(2) The Commission at first instance had erred in not 
weighing up whether their private rights could be 
cast aside. 

(3) The order affects union officials in their private 
capacity and was not therefore a competent order. 

By way of illustration, Mr Schapper submitted that, as 
was not in dispute, there were persons who were officers, 
industrial officers or organisers of the unions who wished 
to express their views. 

Orders 1, 2 and 3 of the order therefore have the 
propensity to prevent citizens from exercising their rights, 
so the submission went 

Further, the submission was that the Commission at first 
instance, according to grounds 4 and 5 in the Schedule to 
the notice of appeal, had failed to consider that there would 
be violence and conflict which would be enhanced by 
workers going in to start work on buildings which violence 
had, as a matter of fact, occurred. This was because there 
was not only union dissent, but widespread community 
dissent. 

It was submitted that Multiplex had to deal with the 
question of community controversy independent of sending 
workers onto the site, and it should not have sent workers 
on site in order to bring matters to a head. In this sense, 
s.26(l)(c) of the Act was overlooked. 

As to the balance of convenience, the submission was that 
the power under s.49(l 1) of the Act is a discretionary power, 

and if the order were stayed and officials, organisers, etc, 
were free to go on site to voice their dissent by standing on 
the picket line, they would not be deprived of their rights 
of expression. 

The submission was, too, that the balance of convenience 
favoured allowing them their democratic right to dissent. As 
against this, of course, there was the disadvantage which 
Multiplex and the other respondents would suffer by not 
being able to make a profit as quickly as they might 
otherwise have done, and by jobs not becoming immediately 
available on site, but the availability of such jobs being 
delayed which might create unemployment 

Nonetheless, the submission was that in balance the 
protection of democratic rights weighed heavier in the 
scales. 

Further, Mr Schapper submitted that if the order did not 
bind members of the unions in their private capacity, then 
they would still be in jeopardy if they turned up on the site, 
because they could be accused of being in breach of the 
order. 

Mr Dixon submitted that those comments of the Commis- 
sion at first instance which referred at page 6 of the reasons 
for decision to the inability to distinguish the officials at the 
site acting in their union capacity as distinct from acting as 
private persons with a social cause, were not reflected in the 
order. 

He also submitted that the Commission had found that the 
unions were engaging in industrial action and there was no 
challenge to those findings. 

He submitted, too, that there was no triable issue because 
the unions must act by their agents or officers. It is beyond 
argument that acts of officers or officials bind the unions. 
For example, s.73 and s.96(b) of the Act recognise it. The 
order was framed in terms consistent with the approach 
adopted by the courts. He took us to the terms of the order 
in Concrete Constructions Pty Ltd and Another v. Plumbers 
and Gasfitters Employees' Union of Australia and Another 
71 ALR 501 at 533 where an injection was issued restraining 
the respondent union, in that case its servants and agents. 

The question which would arise is whether a person was 
acting in the scope of his authority, and, if so, would he 
therefore bind the unions. 

It was submitted that the orders, if sought by way of 
enforcement, would have to be established on the facts. 

It was submitted that the respondents herein were 
pursuing their lawful rights to go about their affairs and 
conduct their business. The law in Trade Practices Act 1974 
(Commonwealth) matters supported the view that this 
should influence a consideration of the balance of conven- 
ience (see Mary Kathleen Uranium Ltd v. Seamen's Union 
of Australasia (Qld Branch), Union of Employees and 
Another 38 ALR 557 per Morling J). Employees who 
wished to work on the project were also entitled to go about 
their business. 

Next, it was submitted that the fact that violence might 
occur was not a proper or relevant consideration, and that 
the Commission at first instance was quite right in not 
considering it but leaving it to other authorities. 

What was also submitted was that if a stay is granted then 
the bans will come on again in support of the building not 
being built or restored, and that there will therefore be an 
indefinite ban on the work. 

Conclusions. 
This was an order which from a fair reading of it was 

directed to binding the two applicant unions so that they 
would not continue to implement work bans, and so that the 
respondents could perform work on site. The order is, as far 
as one can discern, quite clear in its application to the unions 
which act as a corporate body through its employees. In 
other words, the order purports to direct the unions to restrict 
their servants and agents in their actions in conducting the 
unions' affairs (ie) the activities of those persons through 
whom a union, which is an incorporated body (see s.61 of 
the Act), acts, just as a company does, namely its officers 
and employees. 
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It is clear, too, that bans were in existence which were of 
an industrial nature. That, as Mr Dixon submitted, was not 
disputed. 

It is clear, too, that if a stay was granted bans of an 
industrial nature would continue in place and that they are 
the bans of the unions, not the bans of the officials or 
organisers. 

It is clear, too, on a fair reading, that the orders do not 
purport to bind officers, organisers, etc, of the unions who 
might have strong individual views which they wish to 
express from so doing at the site or elsewhere. Were they 
to purport so to do there would be a strong issue to be tried. 

It is not, I think, a point to say that a union official who 
is on site might be accused of acting contrary to the order. 
Were that allegation made and were it the subject of any 
proceedings in the Commission, it would be for the persons 
so accusing to establish such on the balance of probabilities 
before the appropriate tribunal. 

It is significant, in my opinion, that it was not said that 
the bans should not remain in place, although the main thrust 
of the argument was directed to the democratic rights of 
private individuals. 

The fact of the matter is, and I was not told otherwise, that 
the bans will, so far as I am informed, remain in place 
indefinitely, as Mr Dixon submitted. 

It is quite clear, too, that the respondents, if the 
application for a stay of the order was made, would be 
prevented from going about their lawful occasions and 
conducting the restoration, refurbishing, etc, of a building 
which they are entitled to do. 

It is clear, too, that their employees would be prevented 
from carrying out their work and going about their lawful 
occasions. Some may even be deprived of employment 

It is clear, too, since it was not denied when Mr Dixon 
asserted it, that persons in the building industry might well 
be dismissed from other sites and not re-employable on this 
site. 

As to the question of whether the Commission at first 
instance erred in grounds 4 and 5 by failing to take into 
account the violence which might occur, and to make the 
orders that it did, it would seem to me that that was not a 
relevant consideration. 

Firsdy, it was not submitted that that violence would be 
violence over which the Commission could have any control 
because it might be violence from members of the 
community at large not connected with the unions. It was 
not unequivocally suggested otherwise. 

Next, even were there violence against persons carrying 
out their lawful occasions, then I doubt that that would be 
a relevant consideration since violence, or at least unlawful 
violence, occurs by the will of the persons who perpetrate 
it and such a person is not compelled to resort to violence. 
In the absence of detailed submissions, I do not wish to state 
that that is a complete and all embracing view, because 
much depends on circumstances, particularly in industrial 
disputes. 

However, (unless there was cogent argument to the 
contrary), it seems to me that the Commission could not take 
into account as a relevant consideration in dealing with a 
matter on the basis of equity, good conscience and the 
substantial merits of the case, the question of conduct which 
might be deemed to be unlawful. 

For those reasons, I am not persuaded that there is a 
serious issue to be tried, although I emphasise that the 
arguments to that effect must, of course, be limited, and my 
decision in that regard limited. Of course, I am not required 
to determine whether there is an issue to be tried, only 
whether there is a serious issue to be tried. Fuller arguments 
on appeal might produce a very different result. 

Secondly, as far as the balance of convenience is 
concerned, I conclude as follows:— 

(1) It has not been established on a fair reading of the 
order that it purports to bind officials and 
organisers acting in their private capacity. If it did. 
that would cast a different light on this applica- 
tion. 
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(2) They are not thereby inconvenienced. 
(3) It was not submitted that the unions were 

inconvenienced as organisations by the orders, nor 
is there any evidence that they are. 

(4) Even if it were, it was not established to my 
satisfaction that the inconvenience to the unions 
outweighed the inconvenience to:— 

(a) The respondents in their not being able to go 
about their affairs. 

(b) Employees not being able to go about their 
affairs, or their employment being postponed 
or jeopardised. 

Thus, by virtue of s.26(l)(c) of the Act, the interests of 
all those persons have now been considered by me. 

In addition, I consider the community at large, but only 
in the context of the orders made, and, in my opinion, I am 
not required to consider the wider community controversy 
in this matter, full details of which are not before me, and 
which it seems to me are matters for disposition in another 
jurisdiction if they are to be disposed of by litigation. 
However, it seems to me, too, that the community interest 
is also well served by persons being permitted to go about 
their lawful occasions. 

I make no finding otherwise as to the competence of the 
orders in a jurisdictional sense or in the sense of whether 
they are a valid exercise of power, nor is it competent for 
me so to do. 

Further, as parties at first instance, there was sufficient 
interest in the applicants to make the application. 

I wish to emphasise that the observations which I have 
made above and the conclusions which I reach relate and can 
relate only to those matters relevant to the question of 
whether I should grant a stay of the operation of orders under 
s.49(l 1) of the Act. They cannot and do not determine or 
reflect upon the merits of the appeal in this matter or any 
question of law or fact related thereto. 

For those reasons, I will dismiss the application. 

Order accordingly. 
Appearances: Mr D.H. Schapper (of Counsel) on behalf 

of the applicant unions. 
Mr H.J. Dixon (of Counsel) and with him Mr T.H.F. 

Caspersz (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Another 
and 

Multiplex Constructions Pty Ltd and Others. 
Nos 1089 and 1090 of 1992. 

BEFORE HIS HONOUR 
THE PRESIDENT P.J. SHARKEY. 

31 August 1992. 
Order. 

THESE matters having come on for hearing before me on 
the 27th day of August 1992 and having heard Mr D.H. 
Schapper (of Counsel) on behalf of the applicant unions and 
Mr H.J. Dixon (of Counsel) and with him Mr T.H.F. 
Caspersz (of Counsel) on behalf of the respondents, and 
having reserved my decision on these matters, and reasons 
for decision being delivered on the 31st day of August 1992, 
it is this day, the 31st day of August 1992, ordered and 
declared as follows:— 

(1) That an appeal has been instituted within the 
meaning of s.49(ll) of the Industrial Relations 
Act 1979 (as amended). 
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(2) That the hearing of the said application be and is 
hereby expedited so that the same be heard on the 
27 th day of August 1992 and the operation of all 
such regulations prohibiting the same be and are 
hereby suspended. 

(3) That the applicant unions had sufficient interest to 
make the application for a stay herein. 

(4) That application No 1089 of 1992 be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Francis Foley and Michael William Harris 

and 
Glen William Ferguson. 

Nos 997 and 998 of 1992. 
BEFORE HIS HONOUR 

THE PRESIDENT P.J. SHARKEY. 
17 August 1992. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 17th day of August 1992 and having heard Mr 
J.F. Foley on his own behalf and Mr M.W. Harris on his own 
behalf, as applicants, and Ms P.J. Giles (of Counsel) on 
behalf of the respondent, it is this day, the 17th day of 
August 1992, ordered:— 

(1) That the respondent shall file and serve any 
request for further and better particulars of the 
application herein within two days of the 17th day 
of August 1992. 

(2) That the applicants shall subsequently file and 
serve further and better particulars within five 
days of the 17th day of August 1992. 

(3) That these said applications shall be heard 
concurrently and are hereby set down for hearing 
on the 3rd day of September 1992, the 10th day 
of September 1992 and the 14th day of September 
1992 at 10.00 am. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Hartley 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 781 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

30 June 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 30th day of June 1992 and having heard Mr G 
M Mclntyre (of Counsel) on behalf of the applicant and Mr 
T M Bishop on behalf of the respondent, and having made 
orders and given directions, and whereas I have found it 
necessary to make such orders and give such directions as 
are necessary or expedient for the expeditious and just 
hearing and determination of this matter, it is this day, the 
30th day of June 1992 ordered and directed as follows:— 

(1) That Mr G M Mclntyre be and is hereby granted 
leave to appear for the applicant for the purposes 
of this directions hearing only. 

(2) That the application herein be and is hereby 
adjourned to Thursday the 16th day of July 1992 
at 10.00am, and such other dates as I may fix from 
time to time, for hearing and determination. 

(3) (a) That leave be and is hereby granted to the 
applicant herein to file and serve amended 
particulars of application and to fully particu- 
larise the application within seven days of the 
30th June 1992. 

(b) That leave be and is hereby granted to the 
respondent herein to request further particu- 
lars in writing immediately thereafter with 
such particulars to be provided by the 
applicant within five days. 

(c) That leave be and is hereby granted to the 
respondent to file and serve any amended 
answer and counterproposal within two days 
after the expiry of such five day period. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Francis Foley and Michael William Harris 

and 
Glen William Ferguson. 

Nos 997 and 998 of 1992. 
BEFORE HIS HONOUR 

THE PRESIDENT P.J. SHARKEY. 
3 September 1992. 

Order. 
THIS matter having come on for hearing before me on the 
3rd day of September 1992 and having heard Mr D.H. 
Schapper (of Counsel) on behalf of the applicants and Mr 
R.L. LeMiere (of Counsel) and with him Ms P.J. Giles (of 
Counsel) on behalf of the respondent, it is this day, the 3rd 
day of September 1992, ordered by consent that applications 
No 997 of 1992 and 998 of 1992 be and are hereby adjourned 
sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Hartley 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 781 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

16 July 1992. 
Order. 

THIS matter having been due to come on for hearing before 
me on the 16th day of July 1992, and the applicant and 
respondent having by letter dated the 15 th day of July 1992 
sought leave to have the matter adjourned sine die, and both 
parties having consented to waive their rights to speak to the 
Minutes of Proposed Order under s.35(4) of the Industrial 
Relations Act 1979 (as amended), and the said letter of 
adjournment having been filed herein, it is this day, the 16th 
day of July 1992, ordered that the matter be adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 



PRESIDENT—UNIONS 

Matters dealt with 
under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1053 of 1991 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
No. 1478 of 1991 

Marjorie Ann Drake 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore 

No. 1479 of 1991 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 1529 of 1991 
Marjorie Ann Drake 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 127 of 1992. 

BEFORE HIS HONOUR 
THE PRESIDENT PJ. SHARKEY. 

26 August 1992. 
Order. 

THESE matters having come on for hearing before me on 
the 18th day of August 1992 and having heard Mr R.E. 
Turner, as agent, on behalf of the applicants and Mr P.M. 
Nisbet (of Counsel) on behalf of the respondents, it is this 
day, the 26th day of August 1992, ordered by consent that 
these matters be adjourned for further hearing and determi- 
nation to 10.00 am on the 16th, 17th, 18th, 21st, 22nd and 
25th days of September 1992, or to any other time as I may 
fix. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

Editors Note: Various Orders and Records for decision in 
this matter are published hereunder. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wayne O'Brien 

and 
West Australian Psychiatric Nurses Association (Union of 
Workers), L. K. Macleod, A. L. Boschman, G. T. Smith. P. 
J. Melbin, S. L. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 

A. Formentin, W. A. Sullivan, J. D. Hopkins. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

18 April 1991. 
Reasons for Decision. 

THE PRESIDENT: These reasons for decision are in 
relation to an application for various interim orders sought 
by the applicant It was not in issue, upon the application 
for interim orders, that the applicant was a present or former 
member of the respondent organisation, that the respondent 
union was an organisation as defined in s.7 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") and that I have jurisdiction under the Act. 

The respondents are the Secretary/Treasurer and Commit- 
tee of Management members, which is not denied. 

The proceedings concerned gave various directions and 
interlocutory matters as well. 

The claim for interim orders is contained in paragraphs 
1-5 of the "Statement of Claim" filed herein on behalf of 
the applicant on pages 5-6. 

The claims for interim orders were based on allegations 
that, in various ways over a period of time, specified in the 
Statement of Claim and referred to in Exhibit 1, the 
respondent organisation, which was accepted as I under- 
stood it, as an organisation of the type defined by s.7 of the 
Act had not dealt properly with its Provident Fund, and was 
in breach of its rules for so doing (put broadly). 

The Provident Fund exists by virtue of, and is to be 
administered in accordance with, rule 47 of the rules, at 
least. 

The answer and counter proposal in this matter does not 
address, at least sufficiently, the allegations which relate to 
breaches of rules alleged to have been committed, of which 
some prima facie evidence was put before me. Nor was any 
evidence adduced to negate that applicant's evidence. I am, 
therefore, within the principles set down in Thomas James 
Brown v. President, SSTU and Others 69 WAIG 1390 at 
1393, persuaded that I should make interim orders as sought. 
I do so, in particular, because a prima facie right for relief 
on an interim basis has been established and no reason has 
been advanced to persuade me that I should not make an 
order and further, that such orders in any event, only bind 
the duties of the respondent organisation and respondents to 
comply with the relevant rules. 

Put shortly, there are no irreversible consequences of 
granting the order, there is a substantial matter to be tried, 
no irreversible change will be occasioned by such order, and 
it is correct and just exercise of the discretion to make such 
order. 

I am not persuaded, however, to make an order in the 
terms of paragraph two of the interim orders sought. It would 
cause me at this stage to order what the rules themselves (so 
far as I am presently persuaded) do not forbid, and there is 
no other reason advanced sufficiently valid to persuade me 
differently. 

In making these orders, of course, I do not foreclose my 
jurisdiction in respect of any of the issues raised before me 
for substantial determination and the question as to law and 
questions of fact, raised upon the pleadings, remain to be 
determined in the usual manner of any hearing. I have 
jurisdiction under s.66 to make the orders which I do and 
I have made them. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2005 

Order accordingly. 

Appearances: Mr S. Howells (of Counsel) appeared on 
behalf of the applicant 

Miss L. K. Macleod appeared on her own behalf as well 
as for the other named respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Wayne O'Brien 

and 

West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, S. L. Tan, R. F. Bolton, J. Taylor, W. Donnelly. 
A. Formentin, W. A. Sullivan, J. D. Hopkins. 

No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

18 April 1991. 
Order. 

THIS matter having come on for hearing before me on the 
18th day of April 1991 and having heard Mr S. Howells (of 
Counsel) on behalf of the applicant and Miss L. K. MacLeod 
on behalf of herself and other named respondents, and 
having made orders and given directions, it is this day the 
18th day of April, 1991 ordered as follows:— 

1. That the hearing of the application herein be adjourned 
to 10.00 am on the 7th, 9th and 14th days of May 1991, or 
such other times or such other dates as may be ordered and 
directed. 

2. That until the hearing and determination of this matter 
or further order, the respondents and each of them refrain 
from dealing with the Provident Fund of the West Australian 
Psychiatric ^Nurses' Association (Union of Workers) other- 
wise than in accordance with its rules and, in particular rules 
7 and 47 of the said rules. 

3. That the second named respondent file and serve within 
seven days of the date hereof an affidavit of documents 
relevant to this proceeding which have been or are in her 
possession or power. 

4. That the respondents produce to the Registrar of this 
Commission for inspection by Counsel and/or the Solicitors 
for the applicant, all documents of which they shall request 
inspection in writing. 

5. That the applicant file and serve within seven days of 
the date hereof an affidavit of documents relevant to this 
proceeding which have been or are in his possession or 
power. 

6. That the applicant produce to the Registrar of this 
Commission for inspection by Counsel and/or the Solicitors 
for the respondents, all documents of which they shall 
request inspection in writing. 

7. That reasons for decision in respect of this order shall 
issue at a later date. 

8. That there be liberty to apply. 

(Sgd.) P. J. SHARKEY, 
[L.S.I President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wayne O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, S. L. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins 

No. 532 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
9 May 1991. 

Order. 
THIS matter having come on for hearing before me on the 
7th day of May 1991 and having heard Mr S. Howells (of 
Counsel) on behalf of the applicant and Mr P. Nisbet (of 
Counsel) on behalf of the respondents, it is this day, the 7th 
day of May 1991 ordered as follows:— 

1. That the proceedings be adjourned to 10.00am 
Thursday the 9th day of May 1991 for hearing and to such 
other dates as maybe ordered. 

2. That Tuesday the 14th day of May 1991 be vacated as 
a hearing date. 

3. That the respondents pay the applicant's costs as 
defined in s.27.1(c) of the Act and I reserve the question of 
quantum and its determination for further order and/or 
direction together with any questions of any further costs 
claimable. 

4. That documents in the affidavits filed herein be 
produced at the hearing on Thursday the 9th day of May 
1991. 

(Sgd.) P. J. SHARKEY, 
[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wayne O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, S. L. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin. W. A. Sullivan, J. D. Hopkins 

No. 532 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
17 May 1991. 

Order. 
THIS matter having come on for hearing before me on the 
9th day of May 1991 and having heard Mr S. Howells (of 
Counsel) on behalf of the applicant and Mr P. Nisbet (of 
Counsel) on behalf of the respondents, it is this day, the 9th 
day of May 1991 ordered as follows:— 

1. That the applicant, his Counsel, or Solicitors have the 
right to inspect in office hours the cheque butts relating to 
the respondent Union's Provident Fund and General Fund 
for the years 1988, 1989, 1990 and 1991 and to request and 
obtain copies of material cheque butts. 

2. That production of all medical reports and written 
medical evidence which supported any payments out of the 
Provident Fund of the respondent Union for the period 1st 
December, 1989 to 1st May 1991, be produced by the 
respondent Union prior to the next day of hearing to the 
custody of my Associate, in a sealed envelope . 

3. That the proceedings be adjourned to 9.30am on the 
28th day May 1991 and to 10.00am on the 18th day and 20th 
day of June 1991. 
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4. That copies of the application and answer herein 
together with copies of the transcript of today's proceedings 
be served on Mary Lawrence and Keith Mitchell former 
members of the Committee of Management of the respon- 
dent Union at their last known places of abode and their 
places of employment within three days of the date of this 
order. 

5. That a notice that they attend to be heard on the 28th 
day of May at 9.30am as to whether they should be joined 
as parties, and to be further heard, in the event that they are 
so joined, be served on each of them in the same manner 
within three days of the date of this order. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Wayne O'Brien 

and 

West Australian Psychiatric Nurse's Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, S. L. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence, K. E. Mitchell. 

No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

14 June 1991. 
Order. 

THIS matter having come on for hearing before me on the 
28th day of May 1991 and having heard Mr S. Howells (of 
Counsel) on behalf of the applicant and Mr P. Nisbet (of 
Counsel) on behalf of the respondents, it is this day, the 28th 
day of May 1991 ordered as follows:— 

1. That Mary Patricia Lawrence and Keith Edwin 
Mitchell be joined as respondents to the application herein. 

2. That the applicant file and serve within 10 days 
particulars of the application herein. 

(a) The amount each and every respondent is liable 
to refund to members pursuant to Clause 1(d) of 
the application and to the Provident Fund pursuant 
to paragraph six of the application. 

(b) Insofar as paragraph 1(d) is concerned to whom 
the moneys are to be refunded. 

(c) In relation to both, the capacity in which they are 
said to be liable to make such payments. 

3. That the respondents make available for inspection the 
attendance book for all meetings of the respondent union 
from the period 1984 to present, as well as the membership 
records for the same period, by the applicant and/or his 
Counsel or solicitors within 24 hours of 4.20 pm today. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

24 October 1991. 
Reasons for Decision. 

THE PRESIDENT: This was an application brought by Mr 
Wayne O'Brien, the applicant, against the West Australian 
Psychiatric Nurses' Association (Union of Workers) (here- 
inafter referred to as "the respondent union"), Linden 
Katrina MacLeod, Antonius Lucas Boschman, Gregory 
Thomas Smith, Peta Jacqueline Melbin, Laurence Seng Tan, 
Rodney Frank Bolton, John Taylor, Wendy Donnelly, 
Antonio Formentin, William A Sullivan and John Denis 
Hopkins. 

The respondent union, it was not in dispute, is an 
organisation as defined in s.7 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The application herein, formal parts omitted, reads as 
follows:— 

"1. Orders and directions pursuant to s. 66 of the 
Industrial Relations Act 1979 ("the Act") that the respon- 
dents and each of them perform and observe the registered 
rales of the the (sic) organisation:— 

(a) by treating as null and void the purported 
resolutions of the general meetings of the organ- 
isation held on 14th January, 1981 striking a levy 
of $1.50 per fortnight, 6th March, 1983 striking a 
levy of $1.50 per week, 6th April, 1983 increasing 
the levy by $1.50 per week, 3rd July, 1985 striking 
a levy of 25 cents per week, 3rd June, 1987 
increasing subscriptions to $6.50 per fortnight and 
7th June, 1989 increasing dues to $8.00 per 
fortnight; 

(b) by giving effect to the resolutions of 3rd June, 
1987 and 7th June, 1989 referred to in (a) by 
processing alterations to rale 7 of the registered 
rales of the organisation ("the rales") in accor- 
dance with sub-rale 18(6) of the rales; 

(c) by treating the resolutions of 14th January, 1981, 
6th March, 1983, 6th April 1983 and 3rd July, 
1985 referred to in (a) as increases of the 
subscriptions payable for continued membership 
of the organisation; 

(d) by refunding to members moneys collected other- 
wise than in accordance with the rales of the 
organisation; 

(e) by treating as null and void the alteration of the 
levy purportedly made on 15th May, 1990. 

2. Orders and directions pursuant to s. 66 of the Act that 
the secondnamed respondent perform and observe the rales 
of the organisation by stating an account of the use to which 
contributions and any other moneys paid to the organisation 
since December, 1987 have been put. 

3. Orders pursuant to s. 66 of the Act declaring the sum 
of money which in accordance with the rales ought to have 
been paid into the Provident Fund account since 1980 and 
the current shortfall if any owing to the credit of the 
Provident Fund. 

4. Orders pursuant to s. 68 of the Act declaring the 
obligation of the Secretary/Treasurer of the organisation to 
make the payments into the Provident Fund required by rale 

5. Orders and directions pursuant to s. 66 of the Act that 
the secondnamed respondent perform and observe the rales 
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of the organisation by paying into the Provident Fund all 
amounts currently outstanding to the credit of the Provident 
Fund. 

6. Orders and directions pursuant to s. 66 of the Act that 
the respondents and each of them perform and observe the 
rules of the organisation by paying into the Provident Fund 
all amounts currently outstanding to the credit of the 
Provident Fund. 

7. Orders and directions pursuant to s. 66 of the Act that 
the respondents and each of them perform and observe the 
rules of the organisation by refraining from using Provident 
Fund moneys as a buffer source of funds for the General 
account of the organisation. 

8. Orders and directions pursuant to s. 66 of the Act that 
the secondnamed respondent perform and observe the rules 
of the organisation by purging the register of members in 
accordance with rule 12 of the rules. 

9. Orders and directions pursuant to s. 66 of the Act that 
the secondnamed respondent perform and observe the rules 
of the organisation by establishing and maintaining a record 
of membership in accordance with s. 63 of the Act and rule 
33 of the rules. 

10. Deleted by leave. 
11. Orders and directions pursuant to s. 66 of the Act that 

the secondnamed respondent perform and observe the rules 
of the organisation by lodging with the Industrial Registrar 
returns required in accordance with s. 63 and s. 65 the At 
(sic) and rules 34 and 36 of the rules. 

12. A declaration that sub-rule 47(11) of the rules is void 
as being contrary to law to the extent that it, inter alia, 
restricts entitlements to persons suffering from illness being 
illness capable of affecting both sexes. 

And the applicant claims by way of interlocutory or 
preliminary relief orders and directions pursuant to s. 66 of 
the Act that:— 

1. Until the hearing and determination of this matter or 
further order the respondents and each of them refrain from 
dealing with the with the (sic) Provident Fund including its 
moneys and assets otherwise than in accordance with the 

rules and in particular rules 7 and 47 of the rules. 
2. Until the hearing and determination of this matter or 

further order the respondents and each of them refrain from 
making any payment out of the General account of the 
organisation for purposes other than the ordinary expenses 
of the organisation. 

3. The secondnamed respondent make, file and serve an 
affidavit of documents relevant to this proceeding which 
have been or are in her possession or power. 

4. Alternatively to 3 above, the secondnamed respondent 
produce to the Industrial Registrar for inspection by Counsel 
and the Solicitor for the applicant the following docu- 
ments:— 

(a) minutes of the organisation's committee of man- 
agement and general and special general meetings 
for the period 1978 to date; 

(b) membership records including membership cards 
and all available membership computer printouts; 

(c) all returns provided to the Industrial Registrar for 
the purposes of compliance with the At and the 
rules for the period 1980 to date; 

(d) the books of account of the organisation for the 
period 1980 to date; 

(e) all bank statements for the General account and 
the Provident Fund account for the period 1980 to 
date; 

(f) all audits and auditors reports for the period 1980 
to date. 

The grounds upon which this application is made are 
that:— 

1. The organisation by its executive officers has failed to 
observe and perform the rules of the organisation in that it 
has failed to pay into the Provident Fund account moneys 
required to be paid pursuant to rule 7 of the rules and has 

without lawful authority borrowed or otherwise removed 
moneys from the Provident Fund account. 

2. Levies have been struck otherwise than in accordance 
with the rules. 

3. Resolutions purportedly increasing the subscriptions 
payable for membership of the organisation and resolutions 
directing executive officers to seek alterations to the rules 
to reflect these increases have not been processed in 
accordance with the rules or the At. 

4. The organisation has been since 1980 and is collecting 
membership subscriptions otherwise than in accordance 
with the rules. 

5. The secondnamed respondent does not and has not 
maintained a record of membership in accordance with the 
Act or the rules and has not purged the membership record 
in accordance with the rules and has failed to make returns 
to the Industrial Registrar in accordance with the Act and 
the rules. 

6. The organisation has failed to allow inspection of the 
books in accordance with rule 32. 

7. Sub-rule 47(11) of the rules contravenes provisions of 
the Equal Opportunity At 1984 (WA)." 

There is also a full statement of claim attached to the 
application which I will not reproduce hereunder. 

The answer and counter proposal on behalf of the 
abovenamed respondents and its particulars which appear in 
the minute of proposed substitute particulars of answer and 
counter proposal reads as follows:— 

"1. The Applicant does not have a sufficient interest in 
the matter, and, or in the alternative the Application is an 
abuse of the Commission's process in that the Application 
is brought not for the benefit of the Applicant or members 
of the Respondent Union, but for the benefit of another 
union, namely the Australian Nursing Federation, which 
would not otherwise be entitled to the relief sought 

2. Further, and in the alternative, the Applicant has 
brought the within Application in bad faith, with the object 
of having the Union declared bankrupt and its registration 
cancelled or suspended. 

3. As to the orders and directions sought by the Applicant 
the Respondents say: 

3.1 (a) they oppose the relief sought and say the 
resolutions are valid. 

(b) they oppose the relief sought and say the 
resolutions have been given effect. 

(c) they oppose the relief sought and say the 
resolutions impose levies not subscriptions. 

(d) they oppose the relief sought and say the 
Commission has no jurisdiction to make an 
order for the repayment of money allegedly 
used in breach of trust. 

(e) they oppose the relief sought and say the 
resolution of 15th May 1990 is valid. 

3.2 they oppose the relief sought and say that: 
3.2.1 the second named Respondent only became 

secretary-treasurer of the Union in March 
1988. 

3.2.2 the second named Respondent has given an 
account of all moneys received by the Union 
since March 1988 in the manner required by 
the Rules. 

3.3 they oppose the relief sought and say that it is 
vexatious and oppressive and beyond the jurisdic- 
tion of the Commission. 

3.4 they oppose the relief sought and say that the 
Commission has no jurisdiction to order that the 
Respondents observe and perform the Rules of-ihe 
Union at large. 

3.5 they oppose the relief sought and say that the 
Commission has no jurisdiction to make the order 
sought. 

3.6 they oppose the relief sought and say that the 
Commission has no jurisdiction to make the order 
sought. 
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3.7 they oppose the relief sought and say that 
3.7.1 the Commission has no jurisdiction to make 

the order sought, and 
3.7.2 it is in any event vague and meaningless. 

3.8 they oppose the relief sought and say that in the 
absence of any particulars as to which names 
should be expunged from the Register the order 
sought is vague and meaningless, alternatively 
vexatious and oppressive. 

3.9 they oppose the relief sought and say that the 
Commission has no jurisdiction to order that the 
Respondents observe and perform the Rules of the 
Union at large. 

3.10 no longer applicable. 
3.11 they oppose the relief sought and say that the 

Commission has no jurisdiction to order that the 
Respondents observe and perform the Rules of the 
Union at large. 

3.12 they oppose the relief sought and say that the Rule 
was enacted in its present form to prevent former 
abuses of the benefit." 

By order dated 17 May 1991 I ordered that Mary 
Lawrence and Keith Mitchell, former members of the 
Committee of Management of the respondent union, be 
joined as respondents hereto. 

Statutory Provisions. 
The relevant statutory provisions are:— 

(1) S.66 of the Act. Under it I have jurisdiction in the 
matter quite clearly, because the applicant was, at 
the material time, a member of the respondent 
union, the respondents were members of the 
Committee of Management and the respondent 
union is an organisation as defined in s.7 of the 
Act I am therefore satisfied that I have jurisdic- 
tion. 

(2) S.63 of the Act provides as follows:— 
"(1) An organization shall keep the following 

records— 
(a) a register of its members showing the 

name and residential address of each 
member and details of the financial 
status of each member in respect of his 
membership; 

(b) a list of the names, residential addresses, 
and occupations of the persons holding 
offices in the organization; 

(c) an account, in proper form, of the 
receipts, payments, funds, and effects of 
the organization; and 

(d) such other records as are prescribed. 
(2) An organization shall file with the Registrar 

once in each year, at such time as is 
prescribed, a copy of the records required to 
be kept under paragraph (b) of subsection (1) 
and a record of the number of members in the 
organization, certified by statutory declara- 
tion by the Secretary or other prescribed 
officer of the union to be a correct statement 
of the information contained therein. 

(3) An organization shall file with the Registrar 
in such manner and within such time as is 
prescribed notification of changes in the 
holding of offices. 

(4) Repealed. 
(5) Repealed. 
(6) All documents filed with the Registrar 

pursuant to this section and section 65 shall 
be made available for inspection at the office 
of the Registrar as prescribed. 

(7) The register of members of an organization 
shall be made available by the organization 
for inspection by such persons as are author- 
ized by the Registrar, at such times as are 

appointed by him, at the office of the 
organization. 

(8) Repealed." 
(3) S.65 of the Act provides as follows:— 

"The secretary of each organization shall— 
(a) cause the accounts of that organization to be 

properly audited by a person registered as an 
auditor under section 18 of the Companies 
(Western Australia) Code (in this section 
called "the auditor") within 6 months after 
the end of each financial year of that 
organization; and 

(b) within one calendar month after the comple- 
tion of the audit referred to in paragraph (a), 
deliver to the Registrar— 

(i) a balance sheet of the assets and 
liabilities of that organization audited 
by the auditor and made up to the date 
of the closing of the accounts of that 
organization in respect of the financial 
year concerned; and 

(ii) a statement of the receipts and expendi- 
ture of that organization during the 
financial year concerned audited by the 
auditor." 

I now deal with the relevant rules of the respondent union, 
which, for convenience, it is necessary to reproduce 
hereunder:— 

(1) Rule 4. Objects, sub-rule (f)—provides as follows, 
namely that it is an object of the union:— 

"To establish a Provident Fund for the payment to 
members of sickness, accident, death and retirement 
benefits." 
(2) Rule 7. Entrance Fee and Contributions—pro- 

vides as follows:— 
"Any person eligible under the rules to become a 

member may join the Union at any time on application 
to the Secretary or the duly appointed collectors, and 
on payment of twenty cents (20c) entrance fee; the 
fortnightly subscriptions shall be one dollar and fifty 
cents ($1.50). 

Twenty per centum of the total subscriptions 
received shall be appropriated to the Provident Fund 
which shall be a Trust Fund for the purpose of giving 
effect to Rule 47. 

Members not in receipt of salary as a result of illness 
or accident shall not be liable to contributions during 
such period." 
(3) Rule 9. All Moneys and Property Belong to the 

Union—provides as follows:— 
"All moneys subscribed by, and property 

obtained on behalf of, the members of this 
Union as a whole, and not of the individual 
branches to which any members respectively 
belong, shall form the funds of the Union. All 
funds of the Union shall be held and 
controlled by the Committee of Manage- 
ment. Branches shall be allowed to retain 
twenty dollars ($20) to meet current expenses 
at the end of each quarter. Any excess of this 
amount shall be paid into the General Fund. 
Any branch leaving the Union or becoming 
defunct shall forfeit all right, title and interest 
in the said moneys and properties." 

(4) Rule 10. Members Ceasing Membership—allows 
for clearance certificates to be given to persons 
leaving the industry if "clear on the books". 

(5) Rule 11. Resignation of Members—provides for 
resignation and a consequent discontinuation of 
membership upon the giving of three months' 
written notice or by the paying of a sum equal to 
three months' contributions in lieu of notice, and 
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the payment of all fees, levies and other dues 
payable by that member to the union. 

(6) Rule 12. Members' Arrears—provides, inter alia, 
"Members' subscriptions shall be deemed to be 
due and payable in advance on each fortnightly 
pay day", and provides for legal proceedings to 
recover arrears exceeding an amount equal to 12 
months' contributions, and the striking of mem- 
bers off the register. 

(7) Rule 17. Misappropriation of Funds—provides as 
follows:— 

"The Committee of Management shall 
have power to institute proceedings against 
any person or persons misapplying, with- 
holding, or receiving by imposition any part 
of the Union funds. The Committee shall 
seek to recover the moneys so misapplied, 
withheld, or received by imposition. Should 
the Committee misapply or withhold the 
moneys of the Union, they shall severally and 
jointly be held liable to make good the full 
amount of moneys misapplied or withheld." 

(8) Rule 18. Committee of Management—provides 
for the constitution of the Committee of Manage- 
ment 

(9) Rule 24. Auditor—^provides as follows:— 
"The Auditor of the Union, who shall be 

a duly qualified public accountant, shall be 
appointed by any General or Special General 
Meeting of the Union, and shall hold office 
until such time as he is removed by any 
Special General Meeting. He shall at least 
once in each year at the close of the financial 
year of the Union, and at such other time as 
he may deem expedient, audit the accounts 
and books of the Union, including any 
Branch thereof, and shall make a report as to 
the result of his audit to the next ensuing 
Annual General Meeting of the Union, to 
which meeting he shall also cause to be 
submitted a duly audited statement of the 
receipts and expenditure and balance sheet of 
the assets and liabilities of the Union in 
respect of the preceding financial year. He 
shall receive such remuneration as shall be 
fixed by the General or Special General 
Meeting appointing him; provided such re- 
muneration may be revised from time to time 
by any subsequent General or Special Gen- 
eral Meeting or Meetings. Branches where 
formed, shall forward copies of their duly 
audited statements of receipts and expendi- 
ture and balance sheets to the Secretary of the 
Union forthwith upon the completion of the 
audit" 

(10) Rule 25. Duties of the President—provides as 
follows:— 

"The President shall preside at all meet- 
ings of the Union, to maintain order, and 
administer the Rules impartially. He shall see 
that all expenditure is first authorised by the 
meeting, and duly certified by him. He shall 
sign all orders on the Treasurer for payment 
of accounts. He shall submit to the General 
Meeting the Committee's reports and recom- 
mendations. He shall have the power under 
special circumstances, to summon through 
the Secretary, either the Committee of Man- 
agement or Special General Meetings, and 
shall state the special business requiring 
attention. Only business for which such 
meetings are called may be dealt with." 

(11) Rule 27. Duties of Secretary-Treasurer—provides 
as follows:— 

"The Secretary-Treasurer shall have a full 
knowledge of the Union and shall be compe- 
tent to discharge all duties assigned to him. 

He shall attend all meetings, conduct all 
correspondence and receive and bank all 
moneys into the Union's accounts at the 
Commonwealth Bank as soon as possible 
after receipt of the same. He shall keep a 
detailed account of all moneys received and 
expended on behalf of the Union and of 
moneys invested in the name of the Union. 
He shall keep all accounts, books and 
documents relating to the business of the 
union. The Secretary-Treasurer shall sum- 
mon all meetings and issue notices to 
members, particularly those in arrears with 
their dues. He shall keep a record of the 
attendance of all meetings which he shall 
present to any meeting when called upon to 
do so. He shall cause to be prepared and 
forwarded to the Registrar all returns re- 
quired by the Industrial Relations Act 1979. 
He shall be the custodian of the moveable 
property of the Union and shall hand over to 
the Committee of Management all such 
property, books, documents and money be- 
longing to the Union within twenty-four 
hours of being requested to do so. The 
Secretary-Treasurer shall be the organiser of 
the Union. He shall discharge such other 
duties as shall be alloted him from time to 
time. Wherever the titles "Secretary" or 
"Treasurer" appear elsewhere in these Rules 
they shall both and each be deemed to mean 
Secretary-Treasurer." 

(12) Rule 27a. Secretary-Treasurer's Wages—provides 
as follows:— 

"The Secretary-Treasurer's wages shall be 
equal to the highest classification including 
all appropriate shift and penalty loadings 
covered by the Mental Health Nurses' Con- 
solidated Award 1981 No. 13 of 1947 and 
shall receive in the month of January each 
year a clothing allowance equal in value to 
the uniform provided for male nurses by the 
Psychiatric Nursing Services Division of the 
Health Department of W.A. In addition the 
Secretary-Treasurer shall be reimbursed all 
out of pocket expenses incurred in the course 
of his duties upon presentation of receipts for 
such expenses." 

(13) Rule 28. Duties of Assistant Secretary-Treas- 
urer—provides as follows:— 

"The Assistant Secretary-Treasurer shall 
carry out all duties allotted to him by the 
Secretary-Treasurer subject to the approval 
of the Committee of Management. If the 
Secretary-Treasurer is unable to attend to his 
duties through any temporary cause, the 
Committee of Management may appoint the 
Assistant Secretary-Treasurer to act in his 
place. He shall receive such remuneration as 
the Union shall, from time to time, decide." 

(14) Rule 31. Designation of Meetings—provides for 
meetings (ie Biennial General Meetings), and that 
"General Meetings" are the monthly meetings of 
the union, niere is also provision for Annual 
General Meetings. 

(15) Rule 32. Inspection of Books—enables all persons 
having an interest in the funds of the union to be 
permitted to inspect the books and register of 
members at any reasonable hour. 

(16) Rule 33. Register of Members—provides for the 
keeping of a register of members and provides as 
follows:— 

"A register of members shall be kept by 
the Secretary. The register shall show in full 
the names, the sex and addresses of all 
members, their occupations and where em- 
ployed, the dates of joining the Union, and 
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of resignation, entrance fees, contributions, 
levies and all dues paid into, and benefits 
received from, the funds of the Union by each 
member. Every member must notify the 
Secretary in writing whenever he changes his 
address or occupation. The branches shall 
forward to the Head Union each quarter-year 
the required return." 

(17) Rule 34. Furnishing Industrial Registrar with 
Copies of Union Records—provides as follows:— 

"In the month of January in every year a 
list of the names, postal addresses and 
occupations of the Officers and Trustees and 
the number of members in the Union as at the 
close of the last preceding month shall be 
supplied to the Registrar of Industrial Unions 
by the Secretary/Treasurer. When any change 
in the holding of an office in the Union 
occurs, the Secretary/Treasurer shall notify 
the Registrar of such change in office within 
fourteen days of the change taking place." 

(18) Rule 35. Control of Property—provides as fol- 
lows:— 

"The Committee of Management shall 
have control of the property of the Union, 
subject to the direction of the members." 

(19) Rule 36. Furnishing Balance Sheet to Registrar— 
provides as follows:— 

"Within one calendar month after the 
completion of the yearly audit of the ac- 
counts the Secretary shall furnish the Regis- 
trar of Industrial Unions with a duly audited 
balance sheet of the assets and liabilities of 
the Union. Such balance sheet shall include 
a statement of the receipts and expenditure 
for the year closing on the 31st day of 
December." 

(20) Rule 37. Closing of Books for Audit—provides as 
follows:— 

"The books of the Union, for the purposes 
of audit, shall be closed to all receipts of 
further moneys on a date two weeks preced- 
ing the holding of each Annual General 
Meeting unless such date be subsequent to 
the end of the financial year of the Union, 
namely the 31st December, when the books 
shall be closed to such receipts on the 31st 
December. 

All moneys received after the date of 
closing the books to such receipts and prior 
to the end of the financial year, shall be 
deemed to be received in the next ensuing 
financial year and shall be entered accord- 
ingly." 

(21) Rule 44. Application of Funds—provides as 
follows:— 

' 'All moneys shall be paid into the General 
Fund, invested in the manner approved by the 
Committee of Management, and be applied 
in carrying out the objects of the Union, 
according to the Rules thereof, and defraying 
any expenses that may be incurred in 
upholding the interests of the Union or 
assisting members financially. No part of the 
funds or property of the Union shall be paid 
or applied for or in connection with, or to aid 
or assist any person or persons engaged in 
any strike or lockout within Western Austra- 
lia. The Committee of Management shall 
invest the funds and have control of the 
property, subject to the direction of the 
members." 

(22) Rule 47. Provident Fund—provides on pages 19, 
20,21,22 and 23 of the rules for the establishment 
of a Provident Fund, and, for the manner of its 

conduct, I produce the relevant paragraphs here- 
under:— 
' '(1) There shall be established in connection with 

the Union a Provident Fund for the purpose 
of assisting members who suffer a loss of 
weekly wage from sickness or from accident 
and for the payment of death or retirement 
benefits. 

(2) Every member of the Union shall be deemed 
to be a member of the Provident Fund. 

(3) All moneys paid into the Fund shall be 
banked in a separate account at the Common- 
wealth Savings Bank, and all disbursements 
from the Fund shall be made by cheque. 

(4) Subject to the provisions of paragraphs (8), 
(9), (10), (11), (12) and (13) hereof there shall 
be paid from the Provident Fund to any 
member who suffers a total loss of weekly 
wage on account of absence from his or her 
employment through sickness or accident an 
allowance of a sum equal to half the weekly 
wage of a male nurse in his tenth year of 
service or such lesser amount as may be 
deemed to be expedient by the Committee of 
Management 

(5) Subject to paragraphs (8), (9), (10), (11), (12) 
and (13) hereof, the amount of benefit 
payable to a member who suffers a loss of 
weekly wage on account of his absence from 
his employment through sickness or acci- 
dent, but not a total loss of weekly wage, 
shall be such amount which if added to the 
weekly wage which he does receive from his 
employer would result in a sum calculated at 
the rates which he would have been paid 
under paragraph (4) hereof if he had suffered 
a total loss of weekly wage. Where the rate 
of weekly wage such member receives from 
his employer in respect of the period of 
incapacity exceeds the rate prescribed in 
paragraph (4) hereof, no sickness or accident 
benefit shall be payable under this Rule. 

(6) ... 
(7) ... 
(8) ... 
(9) ... 

(10) ... 
(11) No benefit shall be paid or received from the 

Fund where^the occasion therefor is brought 
about, in the opinion of the Committee of 
Management, by the member's own wilful 
misconduct or neglect or through his partici- 
pation in some dangerous sport, or illness 
that is not common to both sexes. 

(12) No benefit shaU be payable from the Provi- 
dent Fund to a member in respect of sickness 
or accident unless a written application be 
lodged with the Secretary within a period of 
fourteen days of the ceasement of pay from 
the employer and where the period claimed 
is for a period of four days or more the 
application shall be supported by a certificate 
of a duly qualified medical practitioner 
before such benefit shall be payable. No 
benefit shall be payable from the Fund upon 
the death of a member until such time as the 
person applying for the benefit has lodged a 
written application with the Secretary sup- 
ported by a certificate of death of the 
member, or a duly certified copy thereof, and 
no such benefit shall be payable if such 
application be not lodged within a period of 
twelve months form the date of death, or such 
longer period as the Committee of Manage- 
ment may in any particular case determine. 
No benefit shall be payable from the Fund 
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upon the retirement of any member on 
account of ill-health until such time as the 
member concerned had lodged a written 
application with the Secretary supported by 
a certificate of a duly qualified medical 
practitioner, or other evidence satisfactory to 
the Committee of Management, that the said 
member is unable to continue and will be 
obliged to retire from his employment on 
account of ill-health, and no such benefit 
shall be payable if such application be not 
lodged within a period of three months from 
the date of retirement, or such longer period 
as the Committee of Management may in any 
particular case determine. 

(13) Notwithstanding the preceding provisions of 
this Rule, payments from the Provident Fund 
shall not be made in accordance with 
paragraphs (4) or (5) hereof in excess of the 
maximum of the equivalent to eight weekly 
payments to any member for the entire 
duration of membership; provided that the 
Committee of Management may at its discre- 
tion direct the payment to a member of 
benefits at half the rates prescribed in such 
paragraphs for an additional eight weeks, and 
thereafter may make any payment in respect 
of such benefits and for such period as it may 
determine. 

(14) ... 

Facts. 
I have dealt with the principles concerning s.66 applica- 

tions in a large number of matters. 
The respondent union is a small union of about 600 

members. It has been and is involved in litigation with a 
federal union, The Australian Nurses' Federation (hereinaf- 
ter referred to as "the ANF"), which, it would seem, has 
designs on an area of coverage which the respondent union 
regards as its own. Indeed, I heard uncontroverted evidence 
that there was a fear on the part of members that as a result 
of the ANF being successful psychiatric nurses would be 
extinguished as a profession. 

The respondent union is a union of employees for the 
purpose of s.7 of the Act where "organisation" is defined. 
The respondents are or were members of the Committee of 
Management, but it is fair to say that a large number of 
members of the Committee of Management were not named 
as respondents, and thus, that no remedies were sought 
against them. Indeed, in 1990 there were different members 
on the Committee of Management from those who were 
members for the year 1991, and they are not all named as 
respondents. 

Mr Wayne O'Brien, the applicant, is a registered mental 
nurse and has been employed at Graylands Hospital for 11 
years. He has been a member of the respondent union during 
the periods 1977-1978, 1979-1988, and more latterly since 
15 March 1991. In fact, Mr O'Brien was President from 
November 1984 to June 1985, a period of six months, but 
resigned over an incident involving the Vice-President, Mr 
Chris Dryden. Mr O'Brien's resignation in March 1988 
followed a long period of turmoil within the respondent 
union. 

The election of the respondent, Ms Linden MacLeod, as 
Secretary, a post which she holds as at the hearing of this 
matter, was, according to Mr O'Brien, "the straw which 
broke the camel's back". 

In November 1990, Mr O'Brien joined the ANF (a federal 
union), which was attempting to obtain cover in this State. 
Mr O'Brien had given assistance to the ANF to obtain 
coverage by federal award over psychiatric nurses, primarily 
by passing information on General Meetings and resolutions 
passed at General Meetings of the respondent union to the 
ANF. The ANF sought the information, on Mr O'Brien's 
evidence, and he gave it. 

In due course, Mr O'Brien became concerned about the 
financial affairs of the respondent union, and made the 
subject application. He denied that this application sup- 
ported the ANF in its endeavours to have a federal award. 

Mr O'Brien did concede that some present members of 
the Committee of Management are not named as respon- 
dents to his application, being, in particular, persons named 
Lewis Weir, Lance Smith and Ken Leach. Further, six 
members of the 1990 Committee of Management are not 
named as respondents to the application. In addition, a 
number of persons who were members of the Committee of 
Management previously were not joined as respondents. 

These proceedings were brought within a month of Mr 
O'Brien rejoining the respondent union as a member. 

The respondent, Ms Linden MacLeod, is and has been 
Secretary of the respondent union since March 1988. Before 
that she was a member of the respondent union from 
1975-1983 and from 1987. Because of her position, she is 
currently not a member of the respondent union. In 
particular, at the time of the General Meeting of the 
respondent union held on 14 January 1981, she was not the 
Secretary but a member, nor was she on the Committee of 
Management. There was no record of any meeting on 6 
March 1983, but she was not a member of the Committee 
of Management on 6 April 1983 when one of the complained 
of resolutions was passed, nor on 3 July 1985. 

As to the resolutions of 3 June 1987 and 7 June 1989, the 
latter increase occurred only until the rules were amended 
as at 17 July 1990, and the amount of $8.00 per week has 
been collected ever since. 

The evidence from Ms MacLeod (see page 249 of the 
transcript (hereinafter referred to as "TR")) was that the 
respondent union had drawn upon the Provident Fund for the 
purposes of assisting membership when they were in 
non-receipt of wages due to accident and ill health. They had 
also drawn upon the Provident Fund to pay benefits to 
longstanding membership, and, in addition, to cover 
incidentals, including substantial legal fees in relation to 
litigation involving the ANF. There was aid given to Mr 
McGibbon. who was in poor financial circumstances, which 
was to be paid back a few months later. There was a loan 
made to the General Fund to pay legal fees. 

There are a number of other matters of fact with which 
I should deal. It is clear, and I so find as a matter fact, that 
not all of the members of the Committee of Management 
from last year and this year, and in fact the minority of them 
between the years 1988-1991 inclusive, are joined as 
respondents. I say that because Mr Howells, who appeared 
for the applicant, told me that the applicant did not seek 
relief beyond the beginning of 1988 (see page 462 (TR)). A 
significant number were mentioned by Mr O'Brien in 
evidence and they had not been joined. 

I also find as a fact that a number of resolutions were 
passed, one of which on 14 January 1981 sought to elicit 
moneys from members in order to build up assets. 

Further, on 6 March 1983 a "levy" of $1.50 was imposed, 
or at least purportedly, until a formal rule for a permanent 
increase could be "completed". 

On 24 March 1983 a Committee of Management 
recommendation was made for an increase in the weekly 
levy. 

On 6 April 1983 there was a General Meeting resolution 
that the levy be increased by $1.50 for each member until 
the rules could be altered and to make the union membership 
subscription $3.00 per week. 

In July 1985 there was a levy of 25 cents per week per 
member struck. 

In 1987 there was a notice of motion in relation to a 50 
cent levy for the employment of Mr Connole, which was 
rescinded in April 1987. 

In June 1987 a General Meeting resolved that the union 
subscriptions be increased to $6.50 per fortnight to cover 
increases in running costs (ie an increase of $3.25 per week 
per member). 

On 7 June 1989 there was a further resolution of the 
Monthly General Meeting increasing union dues to $8.00 
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per fortnight. This was purported to be done by a resolution 
of members on 17 July 1989 (see exhibit 2 Minutes at page 
307). 

On 2 August 1989 there was a resolution of the Monthly 
General Meeting that there be an increase in dues to be in 
the form of a levy retrospective to the date it commenced 
and until ratified by the Commission, but it was not based 
upon any Committee of Management recommendation 
under rule 16 which is a requirement. 

It is quite clear, on the evidence (see exhibit 2 Minutes 
at pages 320-321), that the Secretary knew or ought to have 
known that the rules should have been amended to permit 
this to occur. 

There was, for example, the letter (exhibit 4B) from the 
auditors. This involved, too, a reference of the failure to pay 
into the Provident Fund the amounts set out in schedule 3 
which was handed up to me by Mr Howells in the course 
of proceedings. That is a summary of income from 
membership and Provident Fund assessments and payments 
for the years 1987-1991 inclusive (and see Minutes of 
Annual General Meeting of 7 February 1990 (exhibit 2 
Minutes at page 345)). 

I should also add that I am quite satisfied that no valid 
alteration of the rules, and, in particular, rule 7, to increase 
the subscriptions prescribed by rule 7 has been made or 
perhaps even instituted. It is also clear that the auditor, Mr 
Lamb, was not given a copy of the rules of the respondent 
union and that his audits were somewhat inhibited as a 
result. 

I am also satisfied that, where there are reimbursements, 
they must be read as being attributable to the amounts to 
which they are directed. 

There are a number of reimbursements of amounts paid 
from the Provident Fund to the General Fund. 

Exhibit 17 A sets out a substantial list of non-benefit funds 
which were paid out of the Provident Fund which I accept 
as accurate, and exhibits 17B and 17C demonstrate payment 
references and incoming references. 

Exhibits 18A, 18B and 18C demonstrate payment 
references, and, in part, the absence or inadequacy of 
authority. 

Exhibit 19 sets out Transfers to the Provident Fund from 
the General Fund 1980-1991. 

Exhibit 11 demonstrates payments out of the Provident 
Fund for legal expenses—8/4/1988 Robinson Cox $500.00, 
5/11/1987 Parking $90.00,2/6/1988 Petty Cash $116.15, for 
example. 

The rules govern the conduct of members and officials 
(see Ms MacLeod's evidence at page 317 (TR)), and she was 
aware of the duty not to use Provident Fund moneys and 
moneys have to be banked in accordance with the rules. 
They must also be properly invested. 

Exhibit 11 contains cheque butts where there are 
payments from the Provident Fund, for example, to Mr 
Frank Rowe (not for illness), but by way of a loan, several 
times for legal practitioners costs and a number of others, 
and as to using the Provident Fund to pay legal expenses (see 
also Ms MacLeod's evidence in cross examination at page 
392 (TR)). 

It is clear, too, and I find that the meeting of 5 December 
1990 (see exhibit 2 Minutes at page 322) gave authority to 
pay legal fees from the Provident Fund by way of a loan, 
but no moneys or interest have been paid (see page 323 
(TR)). 

In other words, instead of the Provident Funds earning 
interest, they were put out on loan to the General Fund as 
Ms MacLeod conceded (see page 325 (TR)). 

I find, too, adopting the calculations in the schedule, (and 
see page 466 (TR)), and am satisfied, applying the 20 
percent figure required by rule 7, that for the period 1988 
to March 1991 inclusive the amount owing to the Provident 
Fund which was not paid into it as required by rules 7 and 
47 was and is $19,556. 

This is based on the supposition that all moneys received 
by way of income from members during that period were 

subscriptions, a matter to which I will turn later in my 
consideration of the law. 

I am satisfied also, upon perusing schedule 3, the cheque 
butts, the minutes, the income and expenditure ledgers, as 
well as the bank statements, the records of reimbursements 
from exhibits 4A, 4B, 5, 7 and 11, and having regard to the 
amount of $21,000 from a cashed in investment account for 
legal expenses that that is the amount concerned. 

Exhibit 2 Minutes at page 392 are the minutes of a Special 
General Meeting of 6 December 1990. There was a 
unanimously passed resolution that the union:— 

"Take a loan from Provident Fund to pay legal 
expenses in our case before the legal Federal Commis- 
sion and court. To pay this back to Provident Fund at 
10% interest per annum, payments to be made 
monthly". 

There was a further resolution passed unanimously which 
reads (see exhibit 2 Minutes at page 392):— 

"This meeting recognises that the Provident Fund 
has been used in part to pay contra accounts and is 
currently owed approximately $9,300 and that this 
money is subject to repayment in the customaiy 
manner". 

There was another unanimous resolution which read (see 
exhibit 2 Minutes at page 392):— 

"This meeting acknoledges (sic) Provident Fund 
being used to pay contra accounts which have been 
repayed in the normal fashion and instruct the Secretary 
to clearly state at each monthly general meeting all 
accounts so prposed (sic) in the future". 

(See also Ms Lawrence's evidence concerning this 
meeting, particularly at pages 418-419 (TR)). I am satisfied, 
as at the time of hearing, that the money had not been repaid 
and that no interest had been paid in accordance with these 
resolutions. 

All of the moneys received by members were subscrip- 
tions and 20 percent should have been appropriated to a 
Commonwealth Savings Account for the period 1988 to 
March 1991. 

There is, on the evidence, including that evidence 
summarised in schedule 3, (and it was not really in dispute), 
an amount of $67,000 in unauthorised payments, plus 
$21,000 in round figures, the amount of an investment 
account cashed. This equals $87,664 in precise figures and 
by the exclusion of the 1987 figure and the offset of $31,397 
reimbursements gives a total figure owing to the Provident 
Fund. I find, subject to the remark which I make 
immediately, that the financial exhibits herein reveal that 
$74,174 was owing from all sources to the Provident fund 
as at March 1991 (see page 473 (TR)). However, that is 
subject to one proviso as to which I will hear submissions, 
namely whether the subscriptions collected by these 
resolutions were collected on null and void resolutions. My 
remarks hereinafter are subject thereto. 

To the total figure must be added interest at 10 percent. 
Mr Howells submitted that 10 percent was an appropriate 
figure as being less than the current rate of interest, and I 
see no reason not to adopt it. Of that amount, Mr Howells' 
client seeks $19,556 directly from the Secretary, Ms 
MacLeod, on the basis that her conduct was such as to merit 
such an order being made. 

I am quite satisfied that the amounts mentioned above 
were not banked in the Provident Fund account contrary to 
rule 7 or were wrongly applied from the Provident Fund, 
mainly for legal expenses, but also for items such as 
financial assistance of members which is an amount 
properly to be dealt with by virtue of rule 44, and not by 
payments from the Provident Fund. In addition, moneys 
were made payable to cover drawings from petty cash and 
parking fees etc. 

In the case of the Secretary, she did not bank in the 
Commonwealth Savings Bank account those funds which 
were properly applicable under rule 7 to the Provident Fund, 
or at least not all of them. Included in the payments out of 
the Provident Fund, as well as the substantial payments for 
legal expenses, are those amounts to which I have referred 



above. There was one, I think, for example, for a meal at the 
Court Cafe. 

It was also submitted that there was misleading conduct 
by Ms MacLeod in that Mr Rowe had been loaned $1000 
because of financial difficulties, yet on the cheque butt it 
was entered as "sickness" by Ms MacLeod which she 
conceded in cross examination. She was unable, she said, 
to give an explanation concerning that entry. 

There were also payments to Mr Rowe and Mr McGibbon 
which were not adequately explained, and a payment to Mr 
Phillips about which the same can be said. The payments 
were clearly not for any Provident Fund purposes. 

There was also an improper practice, it was submitted, of 
the regular pre-signing of cheques and further evidence that 
the Secretary did not at the meeting of 6 December 1990 and 
the March 1991 meeting candidly report what the position 
was. Whilst there was some expediency about the practice, 
that is not an answer. 

There was also a submission based on a number of 
features (see pages 488 and 489 (TR)) that the exercise of 
power in relation to funds was neither bona fides nor 
reasonable. 

In particular, however, I find that no attempt to amend the 
rules has occurred and this would have covered matters such 
as the percentage of income to be paid into the Provident 
Fund if any alteration were required. An alteration would 
certainly, of course, have been required for any increase in 
the subscription and, indeed, the subscription could not be 
increased without an alteration to the rules brought under 
s.62 of the Act. 

I was also referred to the action in the Federal Court in 
WAPNA v. ANF 102 ALR 265 before Lee J. and the 
application before Turbet C. in the Australian Commission 
as examples of unreasonableness. Both were dismissed. 

Nevertheless, I cannot accept that these matters were 
evidence of unreasonableness in making decisions. The first 
respondent was represented and advised by solicitors and 
senior counsel, and there is nothing to suggest that they were 
not actions which were taken in the interests of the 
respondent union to protect its existence. 

Further, whilst questions have been raised concerning Ms 
MacLeod's misleading the Committee of Management and 
the respondent union, I am conscious as an uncontroverted 
fact that Ms MacLeod has acted for the benefit of the 
respondent union in deciding not to draw her own wages for 
some time because of the respondent union's financial 
position. I therefore have difficulty in imputing to her the 
lack of bona fides which I was invited to impute. 

What I find is that this was, at the material time, a small 
not well organised union under siege. It was attempting to 
defend itself against a federal industrial organisation (the 
interests of which Mr O'Brien seeks to advance) with 
insufficient funds to do so in its General Fund because, at 
least in part, of the limited membership numbers, and which 
has applied Provident Fund moneys by failing to account for 
them and appropriate them into the Provident Fund account, 
by wrongly transferring them to the General Fund from the 
Provident Fund to effect that defence, and by taking 
unauthorised loans from the Provident Fund, as well as to 
cover other expenditure which it is not authorised to do from 
the Provident Fund. The expediency of defending or 
instituting actions therefore, as I am satisfied, pervaded the 
actions of the respondent union, the Committee of Manage- 
ment and Ms MacLeod. It is also open to the inference that 
the same occurred in relation to petty cash payments, 
because there was a dearth of moneys in the General Fund 
account. Also, there is an element of inefficiency in the 
failure to comply with the rules as I so find on the balance 
of probabilities. Similarly, there was a failure to decide to 
borrow moneys rather than to use moneys which should 
have been paid into the Provident Fund or not paid out 
therefrom. In saying that, I cannot, of course, and will not, 
say that it is permissible to breach the rules in the manner 
in which it occurred. It is not. 

I also am satisfied, on the evidence, that rules 12 and 33 
have not been complied with in that purges of the register 

have not occurred, and, indeed, as a matter of fact, there is 
no evidence that there has been any such practice at all. 

In addition, a proper register containing the details 
prescribed by rule 12 has not been kept. 

As to s.63 of the Act, there are no or no proper returns 
as required thereunder (see exhibit 8), and the same applies 
to the requirements of rules 34 and 36, and I so find. 

Further, I find as a direct fact, and draw inferences from 
the facts, that Mr O'Brien's application herein was 
motivated by his membership of the ANF to whom he 
supplied intelligence concerning the affairs of the respon- 
dent union on his own admission. It is fair to say that Mr 
O'Brien was something of a Trojan Horse. I am satisfied that 
Mr O'Brien's prim a facie aim in this matter was to deliver 
a mortal wound to the respondent union. 

Further, evidence of that is the lack of evidence that Mr 
O'Brien attempted to resolve these matters within the 
framework of the respondent union (which one would have 
expected), and the very short time which elapsed between 
his rejoining the respondent union as a member and making 
this application. That all of this occurred at or about the time 
of important and expensive litigation between the ANF and 
the respondent union (expensive if one examines the 
amounts paid for legal expenses), assists me in reaching that 
conclusion. The evidence is also open to the inference in 
which I draw that. 

Those are my findings as to fact, direct and by inference, 
on the balance of probabilities. 

Submissions. 
There were a number of submissions made in this matter 

by both sides which I ought to attempt to summarise, and 
do so hereunder as follows:— 

(1) Mr O'Brien had brought this application in order 
to benefit the ANF and not the members of the 
respondent union, but in order to do mischief to 
the respondent union. 

(2) Mr O'Brien had no nexus with the Provident Fund 
which would enable him to bring this application. 

(3) In Cook v. Crawford 43 ALR 83 the Federal Court 
found, per Sheppard J. at page 161, that there was 
a general duty in the court not to act in the 
jurisdiction in a way which would defeat the 
purpose and objects of the association, firstly of 
the union concerned and secondly of the Act. 

(4) This was an action brought for the benefit of 
others which did not merit the granting of the 
relief sought or any relief. 

(5) The resolutions passed as described in paragraph 
1(a) of the application herein are not void on the 
authority of Troja v. Bird (1986) 12 FCR 146, and, 
in particular, the resolution of 14 January 1981, 
because this arose from an intention to build up 
assets for the members, and it could not be said 
to be otherwise than a proper levy within the 
principles in Troja v. Bird (op cit). 

(6) As to the resolution of 6 April 1983 (not 6 March 
1983 of which there is no record), this was a clear 
specific purpose, namely to enable the respondent 
union to obtain money to pay its obligations, and 
this was made perfecfly clear. The resolution was 
not therefore exceptionable. 

(7) The next resolution attacked was that of 3 July 
1985. It was a decision to collect another 25 cents 
per week per member to employ a research officer, 
and this again was justifiable within the principles 
in Troja v. Bird (op cit). 

(8) Mr Nisbet, who appeared for the respondents, 
submitted that little was advanced about the 
particulars of moneys sought to be repaid, which, 
it was submitted, highlighted the mala fides of Mr 
O'Brien. 

(9) The moneys were paid:— 
(a) Consensually by the people who were being 

asked to pay them. 



2014 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(b) By a mistake of law because they thought 
that they were obliged to pay them and 
because they thought that the rules had been 
changed, or because there was a resolution of 
the respondent union obliging them so to do. 

(c) Under a mistake of fact that they owed the 
money, simpliciter, as a debt between them 
as a member of an organisation and the 
organisation. 

(10) Further, the application purports to go back 10 
years to 1981 which would otherwise be a claim 
barred by the Limitations Act, and it would be 
wrong to exercise the discretion which permitted 
that to occur. 

(11) I would have the jurisdiction to treat this 
resolution as a motion for a subscription increase 
under s.27 of the Act waiving questions of 
substance and/or form. 

(12) Nobody has challenged the good faith of the 
respondents, a point illustrated by the Secretary 
not drawing her wages for quite some time and 
doing so quite voluntarily. 

(13) As to the resolution of 15 May 1990 (see exhibit 
2 Minutes at pages 367-368), this was a redirec- 
tion of an existing levy, rather than the imposition 
of a new levy. 

(14) As to the applications concerning the Provident 
Fund, Mr Nisbet's submission was that all of this 
was put on the basis of a breach of trust, and, in 
particular, were s.59, s.60 and s.75 of the Trustees 
Act 1962 relevant. 

(15) It was submitted that the jurisdiction to relieve a 
trustee from personal liability for breach of trust, 
in any event, was vested solely in the Supreme 
Court (see Hope v. ASEMFWU (1985) 65 WAIG 
783). 

(16) It was further submitted that the second part of the 
claim was contradictory. 

(17) It was also submitted that no member was able to 
obtain a benefit from the Provident Fund before 
satisfying certain conditions. The members are 
beneficiaries. They are entitled to validate the acts 
of their trustee and this they have done. 

(18) I was referred to resolutions passed on 5 Decem- 
ber 1990 (see page 444 (TR)). 

(19) It was also submitted that s.63 of the Act had been 
complied with, and that the returns complied with 
the Act, except the last return which in 1990 was 
not certified by statutory declaration by the 
Secretary, but did not warrant being interfered 
with in the exercise of my discretion. 

(20) As to rule 47, it was submitted that there was no 
very strong argument put in relation to what was 
claimed concerning that rule, and there was not 
much to put to me. 

I now turn to Mr Howells' submissions on behalf of the 
applicant. He summarised the claim for relief into catego- 
ries. Firstly, the category related to the restoration of the 
Provident Fund, and, in particular:— 

(1) The applicant asks the Commission to determine 
the status of moneys received by the respondent 
union in the form of dues and other payments, if 
they are correctly described that way, and to 
determine whether they are subscriptions or 
levies. 

(2) The applicant asks the Commission to determine 
the amounts which from the income of the 
respondent union should have been paid into the 
Provident Fund, making adjustments for the 
amounts which have been paid or reimbursed by 
way of transfer. 

(3) The applicant asks the Commission to identify 
amounts which have been paid out of the 
Provident Fund for purposes other than the proper 
purposes, having regard to the rules and applicable 

law, but again making adjustments for reimburse- 
ments that have been made. 

(4) The applicant asks the Commission to determine 
the amount that is outstanding to the credit of the 
Provident Fund and assess the interest that is 
payable on that amount. 

(5) To determine the liability and the extent of 
liability of each of the respondents for the 
outstanding amounts. 

The submissions were then put on the following basis in 
that context:— 

(1) Rule 7 provides for entrance fees and contribu- 
tions and that rule uses the expression subscription 
to mean the recurring fortnightly obligation which 
is the basis of the organisation's income. It also 
characterises the funds and their destination, their 
proper destination, and obligations as to their 
disposition. It provides for 20 percent to be 
appropriated to the Provident Fund so there is no 
doubt arising from rule 7, but that upon receipt 20 
percent of the subscription must be paid into the 
Provident Fund, and that Provident Fund is 
described as a Trust Fund. 

(2) This is supported by Troja v. Bird (op cit) which 
is authority for the proposition that the word 
"contributions" can be used synonymously with 
the word "subscription". 

(3) Further, sofar as rule 7 is concerned, there is 
before the Commission no effective registered 
alteration to the registered rules. 

(4) Rule 9 provides that the funds of the respondent 
union are to be held by the Committee of 
Management, and that the Committee of Manage- 
ment therefore is cast in the fiduciary role of 
holding legal but not beneficial entitlement to 
those funds. This was conceded in cross examina- 
tion by Ms MacLeod (see page 318 (TR)). The 
authority for that proposition is Allen v. Townsend 
(1977) 16 ALR 301. 

(5) Rule 12 of the respondent union's rules deals with 
the question of arrears. 

(6) Levies, since they are due and payable on the day 
of the assessment, suggests, it was submitted, that 
they really are in the nature of or ought to be for 
the purposes of the rules, one off amounts struck 
to fulfill valid purposes and not something that is 
simply a way of providing an increase of what is 
otherwise characterised as subscriptions. 

(7) Rule 16 provides that levies may only be struck 
by a General or Special Meeting, and only upon 
the recommendation of the Committee of Man- 
agement. They must also be for the purposes of 
carrying out the objects of the union, and therefore 
must be valid. To establish whether they have 
been struck for a proper purpose, there must be an 
identification from an examination of the rules as 
a whole of the proper purpose, including the 
objects, and it must be struck by a General or 
Special General Meeting upon there being a valid 
recommendation of the Committee. 

(8) Rule 17 deals with the powers of the Committee 
to proceed against any person or persons misap- 
plying, withholding, or receiving by imposition 
union funds and to seek to recover those funds. 
The Committee of Management, if itself misap- 
plies the funds, has a joint and several liability to 
make good the funds (ie the full amount). 

(9) Misappropriation and misapplication deal gener- 
ally with the same subject area. Misapply means 
the making of a wrong application of the funds, 
and misappropriated is defined as to appropriate 
to wrong uses chiefly to apply dishonestly to ones 
own use. 

(10) It was submitted, having regard to rules 24 and 25, 
that there is no evidence that the President has 
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seen that all expenditure is authorised by the 
meetings etc. 

(11) Rule 27 deals with the duties of the Secretary/ 
Treasurer. 

(12) It was submitted further that rule 44 makes it clear 
that moneys which are paid into the General Fund 
should be invested in a manner approved by the 
Committee of Management, subject to the rules, 
and applied in carrying out the objects of the union 
according to the rules and defraying any expenses 
that might be incurred. 

(13) Rule 35 provides that the Committee of Manage- 
ment shall have control of the property of the 
union, subject to the direction of members. 

(14) Rule 47, it was submitted, provides a code in 
relation to the conduct and disposition of funds 
that are Provident Fund moneys, and there is no 
discretion conferred upon the trustee or officers of 
the trustee by rule 47. It creates a fixed obligation 
and sets fixed formulae for entitlements to 
payments out of the funds. There is no power to 
lend moneys or to do anything other than make 
appropriate payments out, subject, of course, to a 
necessary obligation that the moneys be invested 
in an appropriate investment for the purposes of 
the case. This, it was submitted, having regard to 
rule 7, should be trustee investments only. 

(15) The question was then posed whether the money 
which had been received was subscriptions or 
levies, and I was taken to Troja v. Bird (op cit) per 
Woodward, Evatt and Northrop J. J. The submis- 
sions which followed from that were:— 

(a) That pursuant to Troja v. Bird (op cit), a court 
must look to see whether, on the face of it, 
and on the evidence, the resolution is validly 
calling a levy or is simply a process of 
seeking to increase the subscription, and, 
therefore, whether the resolution is valid. 

(b) I was taken to Re Australian Building 
Construction Employees and Builders 
Labourers Federation 19 ALR 475, a deci- 
sion of the industrial division of the Federal 
Court of Australia, and further, Gordon v. 
Carroll 6 ALR 579. 

As a result, it was submitted that I should conclude as 
follows in relation to matters of construction:— 

(1) The rules of the source of member's obligations 
and together with the Act they provide for 
enforceability in relation to contributions and 
other payments. 

(2) Following Troja v. Bird (op cit), the Commission 
should conclude that resolutions calling for the 
payment of funds can be characterised by refer- 
ence to their purpose and character as can be seen 
from the terms of the resolutions and from their 
operative effect 

(3) Where the rules do not provide or have not been 
altered conformably with practice in relation to 
contributions, if there is a valid resolution calling 
for increase this results in amounts being paid and 
received on a consensual basis governed by the 
rules. 

(4) I was referred to schedule 1 and rule 7. 
It was submitted as follows:— 

(1) On 6 March 1983 a levy of $1.50 per week was 
imposed until a formal rule for permanent increase 
could be completed. 

(2) On 24 March 1983 a Committee of Management 
recommendation was made for an increase in the 
weekly levy. 

(3) The resolution before the General Meeting on 6 
April 1983 that the levy be increased by $1.50 per 
week for each member until the rules could be 
altered and make the union membership subscrip- 
tion $3.00 per week, is ineffective to stnke a valid 

levy and was effectively an increase in subscrip- 
tions of $1.50 per week. Thus, what was collected 
was $2.25 in subscriptions and 75 cents levy per 
member. 

(4) The levy which Mr Latter struck was terminated 
by operation of its terms. 

(5) In July 1985 there was a levy of 25 cents struck 
per week per member to be imposed for the 
employment of a research officer, which, on the 
face of it, is valid, but there is no evidence of a 
Committee recommendation for the purposes of 
rule 16 and there are no minutes available of the 
Committee of Management recommendations. 
However, issue is not taken with the validity of the 
levy (see page 460 (TR)). 

(6) In 1987 there was a notice of motion in relation 
to a 50 cents levy for the employment of Mr 
Connole, and a subsequent rescission in April 
1987. 

(7) Two months later, in June 1987, a General 
Meeting resolved that the union subscriptions be 
increased to $6.50 per fortnight to cover increases 
in union running costs (ie an increase of $3.25 per 
week per member). 

(8) In June 1989 there was a further resolution 
increasing union dues to $8.00 per fortnight which 
could not be read as meaning levy. Thus, an 
effective resolution on 17 July to support a 
consensual payment of increased subscriptions, 
and thus a rule change, was defective because a 
rule change was never processed through the 
Commission. 

(9) On 2 August 1989 there was a resolution that there 
be an increase in dues to be in the form of a levy 
retrospective to the date it commenced and until 
such time as it was formally ratified by the 
Commission. This resolution, it was submitted, 
was ineffective to strike a levy. It was retrospec- 
tive. There was no Committee of Management 
recommendation under rule 16 and its purpose and 
character were clearly that of a subscription and 
its retrospectivity must be brought into doubt 
having regard to Re Australian Building Construc- 
tion Employees and Builders Labourers Federa- 
tion (op cit). 

(10) It was submitted that I should conclude that for the 
purposes of all moneys received since the begin- 
ning of 1988 they have been received as subscrip- 
tions. 

Conclusions. 
The onus lies upon the applicant to establish upon the 

balance of probabilities those facts which establish that the 
breaches alleged to have occurred did occur. 

S.61 of the Act prescribes that the rules of the union are 
binding on members. S.61 of the Act reads as foOows:— 

"Upon and after registration, the organization and 
its members for the time being shall be subject to the 
jurisdiction of the Court and the Commission and to 
this Act; and, subject to this Act, all its members shall 
be bound by the rules of the organization during the 
continuance of their membership." 

I have applied Scott v. Jess (1984) 3 FCR 236 to the 
question of what the duty of union officers is (and see also 
Tanner v. Maynes 63 ALR 197). The duty is to exercise the 
powers conferred on them by the rules of the organisation 
bona fide for the purposes for which those powers are 
conferred (see Tanner v. Maynes (op cit) at pages 205-206). 
The duty is a fiduciary duty similar in many respects to that 
of company directions (see Allen v. Townsend (op cit)). 

It goes without saying that officers of the union and in this 
case the Committee of Management of whom the Secretary 
is a member cannot act ultra vires the rules, and if they do 
so it is axiomatic that they therefore act without power. For 
that matter, the members cannot either, and to submit as Mr 
Nisbet did that the matters of mistake or consensual 
approval of ultra vires acts validate acts which are ultra 
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vires, such as invalid levies and invalid increases in 
subscriptions as I understood him to submit, it is not a 
supportable submission for those reasons. 

I have no need to deal with the question of whether one 
can rely on implied terms in the rules to justify an order to 
repay moneys in a case such as this (see Darroch v. Tanner 
[1987] 21 IR 284 and the cases cited therein). That is 
because rule 17 makes specific provision for repayment of 
moneys in certain circumstances, and it is certainly within 
jurisdiction to make an order that the rules be complied with 
in that manner, subject to what I say hereinafter as to the 
effect of rule 17. In any event, because of the wide powers 
given by s.66 of the Act, and the duty of the President, 
Secretary/Treasurer and the Committee of Management 
under the Act, to manage the property of the union and the 
Provident Fund they can be ordered to effect repayment of 
the moneys through the union's resources. 

In any event, I am not persuaded that the wide terms of 
s.66 of the Act arc not circumscribed in the manner in which 
the Federal Act is said to be circumscribed in the power it 
confers in similar matters. 

There are a number of issues to be determined in this 
matter. Firstly, there is the question of the exercise of 
discretion generally in matters under s.66 of the Act. I have 
dealt with this at length in a number of matters, including 
Brown v. SSTUWA 69 WAIG 1390 and a number of matters 
reported at 69 WAIG involving the State School Teachers 
Union of WA (Inc). 

In a number of previous decisions I have adopted too what 
O'Dea P said in Park v. WACJBSU 63 WAIG 2230 at 2231 
where His Honour said that the power to be used under s.66 
should only be used where it is necessary to ensure that some 
wrong is amended or that someone who has a clear 
obligation to do something under a rule does it (see also 
Dornan v. SSTUWA 69 WAIG 2349 at 2354). I apply that 
hereinafter. 

I was also referred to Cook v. Crawford (op cit) which 
related to the exercise of discretion in the federal jurisdic- 
tion. That case is authority for the proposition that relief was 
able to be refused as a matter of discretion under s.141 of 
the Conciliation and Arbitration Act 1904 (Cth), and, in 
particular, in a case where there was disloyal and subversive 
conduct by the applicant (see Cook v. Crawford (op cit) at 
pages 112-113). 

It is to be borne in mind, too, that, upon and after 
registration, the organisation and its members for the time 
being shall be subject to the jurisdiction of the Court and the 
Commission and to this Act, and, subject to the Act, all its 
members shall be bound by the rules of the organisation 
during the continuance of their membership (see s.61 of the 
Act). Thus all members are bound by the rules of this 
organisation. 

Whether a breach of the rules is a matter which attracts 
the President's exercise of jurisdiction is another matter. 
However, it is quite clear, as I have said above, that Mr 
O'Brien was motivated more by the interests of the ANF 
than the respondent union. This is borne out by Mr 
O'Brien's evidence that he had reported on the respondent 
union's affairs to the ANF and that he had barely joined the 
respondent union before he had made this application and 
my other findings of fact supra. It may well be that Cook 
v. Crawford (op cit) militates against the exercise of 
discretion because of that 

However, notwithstanding that, because of the impor- 
tance of the respondent union and the Committee of 
Management properly handling funds in accordance with the 
rules and the breaches thereof which I have found, I propose 
to consider this matter further. 

Levies and Subscriptions 
I was referred to rule 16 which empowers any General or 

Special Meeting on the recommendation of the Committee 
of Management, and thus not otherwise, to make levies on 
the members for the purposes of carrying out the objects of 
the union. It is noteworthy that it contains no retrospective 
power which one would think would be required if that were 

intended (see Re Australian Building Construction Employ- 
ees and Builders Labourers Federation (op cit)). 

Rule 7, however, provides for 20 percent of total 
subscriptions to be appropriated to the Provident Fund. The 
rule contains the word "shall", and it is, in my opinion, 
mandatory read in context The fortnightly subscriptions are 
fixed in the rules at $1.50 and there is no evidence that they 
have been amended at any time. It is axiomatic that 
subscriptions, because of their prescription in rule 7, cannot 
be increased or reduced without rule 7 being altered, and this 
can only occur pursuant to s.62 of the Act 

Rule 16 empowers any General Meeting or Special 
General Meeting to make levies on the members for the 
purposes of carrying out the objects of the union, and for no 
other purpose. Thus, any attempt to collect an increased or 
reduced amount by way of subscription when the same has 
not been increased in accordance with the rules, would be 
to act contrary to the rules. Similarly, to purport to do so by 
describing it is a levy when it was not a levy, would be 
equally contrary to the rules. 

How does one distinguish between an amount levied and 
a subscription? The leading authority on this aspect is Troja 
v. Bird (op cit), a judgment of the Full Court of the Federal 
Court. In that case the court held that the word "levies" has 
the meaning of a charge imposed upon members or a group 
of members for the purpose of raising additional funds over 
and above those provided by contributions. Levies may be 
imposed for general or specific purposes of an association. 
The Full Court also observed in that case that it is certainly 
most desirable, even if not essential, that any resolution of 
an association imposing a levy on members should specify 
the purpose for which the levy is being imposed or struck 
(see Troja v. Bird (op cit) at page 149). 

I might add in passing that no person objected to making 
any of the payments which were complained of as being 
levies, least of all Mr O'Brien. Nonetheless, it is not sought 
to validate the so-called levy, and, given the circumstances 
of repetitious impositions contrary to the rules, if that is the 
case, I would not be disposed to exercise my discretion 
accordingly. 

I now deal with the resolutions of June 1989. It is quite 
clear that the resolution purporting to increase dues to $8.00 
per fortnight could not in any way be read as a levy, nor was 
the resolution passed on 17 July to increase subscriptions 
which was made contrary to the rules without them being 
altered. It simply had none of the hallmarks of a levy and 
none of the resolutions did between 1988-1991 inclusive. 
There was no purpose expressed, and, indeed, in relation to 
the last resolution, it was defective in its retrospectivity. 
These were all invalidly fixed subscriptions and did not have 
the character ascribed to levies in Troja v. Bird (op cit). 
There was little evidence from which I could draw any other 
conclusions. This is even more the case if one ascribes the 
meaning to "subscriptions" ascribed to it in Troja v. Bird 
(op cit) at page 149, namely "a charge imposed upon 
members of a regular and periodic kind by which the 
association obtains funds to carry out its objects". Indeed, 
if one applies the dicta of Fullagar J in Williams v. Hursey 
(1959) 103 CLR 30 a levy on members is the method 
contemplated of raising for the general or special purposes 
of the union funds over and above what will be provided by 
the ordinary annual contribution or subscription. 

It is quite clear that since the ordinary subscription or 
contribution is that provided for in rule 7, that all of these 
amounts resolved to be raised were not levies but attempts 
to increase the subscriptions. 

In addition, the final "levy", in particular, was not a levy, 
firstly because it was not recommended by the Committee 
of Management, and secondly on the authority of Re 
Australian Building Construction Employees and Builders 
Labourers Federation (op cit) there was no power in the rule 
for there to be a retrospective levy as I think I have already 
observed. 

In the circumstances, I find that between 1988-1991 
inclusive no valid levy was sought to be imposed and no 
valid increased subscription or contribution was sought to 
be elicited. 
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All of the resolutions passed to that effect were and are 
null and void being ultra vires the rules. 

Rule 7. 
Rules 7 and 27 casts a duty upon the Secretary/Treasurer 

and the Committee of Management under rule 9 to 
appropriate 20 percent of all subscriptions to the Common- 
wealth Savings Bank account set aside for Provident Fund 
moneys. 

However, because those moneys collected pursuant to the 
purported levies were actually ultra vires, attempts to amend 
the rule prescribing the amounts of the subscriptions, 20 
percent could not be appropriated lawfully to the Provident 
Fund. 

As to the quantum of subscription otherwise not 
appropriated, I will hear further submissions, or, alterna- 
tively, order an account upon further submission, if 
necessary. 

However, insofar as some moneys have not been so 
appropriated, there has been a breach of rule 7. 

Rule 27. 
Some mention was made in the submissions of rule 27. 

Amongst the duties conferred on the Secretary are the duties 
to receive and bank all moneys in the union's accounts at 
the Commonwealth Bank, as soon as possible after receipt 
of the same. That person is also required to keep all 
accounts, books and documents relating to the union. The 
Secretary is also required to keep a detailed account of all 
moneys received and expended on behalf of the union, and 
of moneys invested in the name of the union. 

In this case, I find as a matter of fact, that the Secretary 
failed or neglected to receive and bank all moneys into the 
union's accounts, and particularly in the Commonwealth 
Bank account required to be kept for Provident Fund 
payments under rule 47. 

Rule 25. 
The President is required to preside on all meetings of the 

respondent union, to maintain order, and administer the rules 
impartially, but more relevantly to see that all expenditure 
is first authorised by the meeting, and duly certified by him. 
He is also required to certify all orders on the Treasurer for 
payment of accounts. There is some evidence that he did not 
do so, but not sufficient for me to make any orders. 

Jurisdiction. 
There is no doubt that the Trustees Act 1962 confers 

jurisdiction on the Supreme Court which has supervisory 
jurisdiction in matters of breaches of trust 

However, specific jurisdiction involving the exercise of 
wide powers and discretion are conferred on the Commis- 
sion which is an industrial tribunal in matters under this Act, 
including matters under s.66 of the Act. 

The rules make specific provision directed to the 
discharge of their duties by members of the Committee of 
Management in relation to the Provident Fund and to the 
property and finances of the union generahy. 

The Trustees Act 1962 is an Act which deals with the 
trusts, trustees and beneficiaries. The Companies (Western 
Australia) Code deals with, inter alia, the duties of directors, 
some of which are fiduciary as are those of the Committee 
of Management under these rules. The supervision of the 
performance of rules of organisations registered under the 
Act is conferred on the industrial tribunal, the Commission 
which is responsible for authorising the registration of 
organisations, which means approving their rules, and 
further they are specifically made subject to the jurisdiction 
of the Commission pursuant to s.61 of the Act. In any event, 
this is not a complaint seeking that I deal with the 
respondents as trustees, but as persons who have breached 
rules, allegedly. Hope v. ASEMFWU (op cit) is not authority 
to the contrary. 

I therefore am of opinion that the Commission, as 
constituted by the President under s.66 of the Act, has 
jurisdiction to deal with these matters which are matters of 
alleged breaches of rules, in relation to which jurisdiction 
is conferred specifically on the President by s.66 of the Act. 

Finally, I am satisfied, as a matter of law and fact, that 
no resolution to raise funds during the period 1988-1991 
inclusive and in evidence before me constitutes a valid levy, 
nor a valid increase of the subscription prescribed in rule 7, 
for the reasons I have set out above. 

Rule 47. 
I now turn to rule 47. If one reads it in the context of all 

of the rules and affords it its plain and natural meaning (as 
I have done with all the rules herein), as R v. Aird; ex pane 
AWU 129 CLR 654 directs one to do, rule 47 stands apart 
from the other rules. 

In contradistinction there is rule 44 which, for example, 
casts the duty on the respondent union to pay all moneys into 
the General Fund and they are then to be invested in a 
manner approved by the Committee of Management. The 
moneys are then to be applied in carrying out the objects of 
the respondent union according to its rules ' 'and defraying 
any expenses that may be incurred in upholding the interests 
of the union or assisting members financially". That, of 
course, would support expenditure on legal costs for 
example. 

I mention rule 44 because it makes provision for the 
conduct of the union's financial affairs. It also quite clearly 
requires all moneys to be paid into the General Fund and 
then invested in the manner approved by the Committee of 
Management, and further applied to carry out the objects of 
the union. Thereafter, it is to be applied for the purposes 
which I have mentioned. 

It is clear that there is a specific prescription that the 
moneys be used to assist the members and indeed individual 
members financially. Thus, payments of moneys to assist Mr 
Rowe, Mr McGibbon and any other person who requires 
individual assistance should be made out of the General 
Fund in the manner authorised by the rules pursuant to rule 
44. 

Further, "the interests of the union might well encompass 
attempts by other unions to interfere with its area of 
coverage, and warrant expenditure to protect that cover- 
age". In this case it was not argued otherwise. However, it 
is in contradistinction to rule 47 which specifically and 
separately constitutes a Provident Fund and a code within 
the rules for its establishment and for other relevant matters. 

If one interprets the rule in the context of the whole rules, 
and in accordance with R v. Aird; ex pane AWU (op cit), 
then payments into and out of the Provident Fund, and the 
Provident Fund itself are separate and apart from the union 
financial matters proper. 

By rule 47(1), for example, the Fund is established for a 
specific and particular purpose. It is established for the 
purpose of assisting members who suffer a loss of weekly 
wage from sickness or from accident and for the payment 
of death or retirement benefits (see rule 47(1)). 

In addition, there is a specific requirement that all the 
moneys paid into the Fund shall be banked into a separate 
account (my emphasis) at the Commonwealth Savings 
Bank, and all disbursements from the Fund shall be by 
cheque (see rule 47(3)). 

As to rule 47(4), that provides for disbursement of 
moneys for restricted purposes. The restricted purposes are 
those set out in rule 47(1). 

There are various other sub-rules which govern the 
management of the Fund. However, what the rules say is that 
the Committee of Management cannot pay moneys out 
except for the limited purposes of rule 47. Thus, there is 
clearly and plainly no power in the Committee of 
Management to effect payments other than as authorised by 
and for the purpose of rule 47, namely that of assisting 
members who are eligible to be paid moneys from the 
Provident Fund, and they are those who suffer a loss of 
weekly wage from sickness or from accident and for the 
payment of death or retirement benefits. Nor is there any 
power to bank the moneys paid into the Fund under rule 7, 
except in a separate account at the Commonwealth Savings 
Bank (ie the 20 percent which is required mandatorily to be 
appropriated to the Provident Fund from subscriptions). 



To handle the moneys otherwise or pay them out for any 
purpose other than the purposes prescribed in rule 47, is 
ultra vires the rule and a breach of the duty cast upon the 
Committee of Management, the President and the Secretary, 
and, of course, the respondent union. 

In this case payments out for sundries and legal expenses 
were plainly not empowered by rule 47, or any other rule 
either, and were ultra vires. Also, in particular, there was 
no power to loan moneys in the Provident Fund to the 
General Fund and the resolutions of 6 December 1990, 
exhibit 2 at page 392, are ultra vires and null and void. 

In addition, the duties of the Committee of Management 
pursuant to rule 18 are to be carried out as part of their 
fiduciary duties. In particular, does rule 17 express this in 
any event. 

In addition, the Committee of Management has vested in 
it the conduct of the affairs of the respondent union under 
the rules, and has a duty in properly carrying out its duties 
under rules 7, 44 and 47 to act in a fiduciary capacity and 
invest the moneys as required, or to treat the moneys referred 
to by rules 7 and 47 combined as a fixed trust. 

S.63 of the Act. 
I now refer to the allegations of breaches of s.63 of the 

Act. 
The real problem in this context is that last year's (1990) 

returns prescribed by s.63 of the Act were required to be 
lodged with the Registrar certified by statutory declaration 
by the Secretary or other prescribed officer of the respondent 
union to be correct and were not 

There has clearly been a failure to comply with the 
provisions of the Act, as well as rule 36, as I so find. It is 
also noteworthy that all documents filed with the Registrar 
pursuant to s.63 and s.65 of the Act are required (see s.63(6)) 
to be made available for inspection at the office of the 
Registrar. Failure to do so would seem to me to be a breach 
of the provisions of the Act which the Registrar may have 
a duty to deal with by way of application under S.84A of the 
Act. However, I will leave determination of that point until 
it arises and detailed submissions are made. 

Rules 12 and 33. 
I have found as a fact that there is no evidence that rule 

12 purges of the register of members have occurred. Such 
purges are, it is fair to say, mandatory, both because of the 
wording of the rule, but also because an organisation cannot 
be registered under the Act unless it contains such a 
provision in its rules (see s.55(4)(f) of the Act). 

Further, the same mandatory word "shall" (see s.3 and 
s.56 of the Interpretation Act) appears in rule 33 which 
requires very full details of the membership to be contained 
in the register of members and which register does not 
comply in number of features, as I find. 

Rule 17. 
Rule 17 requires some attention. I have already expressed 

the view that given the plain natural meaning of the words 
in rule 17, in the context of the whole of the rules in 
accordance with R v. Aird; ex pane AWU (op cit), one must 
say that there is a specific requirement therein that members 
of the Committee of Management refund moneys in certain 
circumstances. The words are quite plain and the word 
"shall" in the last sentence is mandatory. 

Rule 17 provides that should the Committee of Manage- 
ment misapply or withhold the moneys of the union they 
shall severally and jointly be held liable to make good the 
full amount of moneys misapplied or withheld. The 
Provident Fund by definition is not "the union funds". It 
is a separate fund separately banked. It is by rule 47 required 
to be "established in connection with the union" (my 
underlining). 

However, the moneys to be collected under rule 7 for the 
Provident Fund are union funds, arguably. Nonetheless, a 
misapplication is the making of a wrong application of 
funds, but this is not applicable to the Provident Fund. The 
Provident Fund is set up "in connection with the union", 
and all members of the union are deemed to be members of 

it (see rule 47(3)). It is administered by the Committee of 
Management under the rules, but the words "in connection 
with" mean "having a nexus with" (see ITP (London) Ltd 
v. Winstanley [1947] 1 All ER 177 at 178 per Lord Goddard 
CJ). Thus, the Provident Fund is not caught by rule 17 on 
that argument. The funds are not the union funds. They are 
the funds of the Provident Fund, but the Committee of 
Management has its management of them under the rules. 
It is required to manage them under the rules. It cannot act 
unreasonably, mala fide or ultra vires the rules in the 
management. 

Indeed, no one has any power to deal with the Provident 
Fund, except in accordance with rules 7 and 47. In addition, 
the fund is a Trust Fund for the purposes of the rules (see 
rule 7). 

Rule 44 deals with the question of the respondent union's 
funds. 

Rule 47 deals with the particular question of the separate 
Provident Fund which is precisely that. The manner in which 
it is to be dealt with is prescribed in rules 7 and 47. Rule 
7 requires mandatorily by the use of the word "shall" that 
20 percent of the total subscriptions received shall be 
appropriated to the Provident Fund which shall be a Trust 
Fund for the purpose of giving effect to rule 47. 

The Committee of Management, in its conduct of the 
affairs of the respondent union, by virtue of rule 7, has no 
option but to ensure that 20 percent of the total subscriptions 
are appropriated to the Provident Fund, and it would seem 
to me that the duty upon the Committee of Management 
requires this to be done as soon as is practicable. I will hear 
submissions. 

However, without even considering the question of trust, 
the Committee of Management is required to conduct the 
affairs of the respondent union, including its management 
of the Provident Fund, honestly (bona fides) and reasonably 
and intra vires the rales. The same applies to the Committee 
of Management under rale" 7 and 47 and Scott v. Jess (op 
cit). 

There is no discretion in the Committee of Management 
to do other than what rales 7 and 47 require and the funds 
cannot be dealt with in any other way. To do so is a breach 
of the rales, and, in addition, a breach of trust since rale 47 
does not create a discretionary trust, but a fixed trust (Ms 
MacLeod conceded these duties in evidence). 

I have found that various Committees of Management, 
including members who are not respondents to this 
application, over three plus years, have acted contrary to 
their duty under rales 7 and 47. 

There are some further considerations. Monies which 
were collected by way of valid subscription and not paid into 
the Provident Fund could be said to be misapplied. That is 
because they are union funds until paid into the Provident 
Fund arguably. An order might be made under rale 17 
therefore. 

Monies collected as unlawful levies or increased sub- 
scriptions would fill the category of union funds. 

I agree that if funds were paid out of the Provident Fund, 
as they were here, by way of loan to the union or other 
unauthorised payment, then it is a misapplication which can 
be recovered under rule 17. The word misapplication does 
apply. It means (see the Shorter Oxford English Dictionary) 
"making a wrong application of. There is no question, on 
the evidence, of misappropriation. 

Further, if I am wrong in my opinion that the Provident 
Fund moneys, whether banked or required to be banked, are 
union funds, before being paid into the Provident Fund, then 
I will not exercise my discretion to order individual 
members to repay the moneys for reasons which I detail 
hereinafter. 

Exercise of Discretion. 
For the reasons which I have set out above, I find that the 

respondents have acted in breach of rales 7, 12, 26, 29, 33, 
36, 34, 44 and 47, and rale 27 in the case of the respondent 
Ms MacLeod. 
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In considering how I should exercise my discretion I 
should have regard to the objects of the Act which appear 
in s.6 of the Act, and are as follows:— 

"The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, conciliation 

with a view to amicable agreement, thereby 
preventing and settling industrial disputes; 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality; 

(d) to provide for the observance and enforcement of 
agreements and awards made for the prevention 
or settlement of industrial disputes; 

(e) to encourage the formation of representative 
organizations of employers and employees and 
their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for 
membership of such organizations; 

(f) to encourage the democratic control of organiza- 
tions so registered and the full participation by 
members of such an organization in the affairs of 
the organization; and 

(g) to encourage persons, organizations and authori- 
ties involved in, or performing functions with 
respect to, the conduct of industrial relations under 
the laws of the State to communicate, consult and 
co-operate with persons, organizations and author- 
ities involved in, or performing functions with 

' respect to, the conduct or regulation of industrial 
relations under the laws of the Commonwealth." 

Further, I adopt what O'Dea P said in Park v. WACJBSU 
(op cit) and apply it. In the circumstances, it would be unfair 
and inequitable, even had I power to do so, to order some 
members of the Committee of Management to repay moneys 
"misapplied" and not others. In that sense, the application 
has inequitable and discriminatory features. 

The total amount I find to be misapplied is a figure which 
I will hear further submissions as I indicated in my findings 
of fact above. Whether there should be further accounts 
taken is a matter that I will hear further submissions on also. 

I would, however, order that the respondent union take 
such steps as are necessary to pay all moneys owing to the 
Provident Fund, as I have found above, within 12 months 
of the date hereof by 12 monthly instalments with interest 
at 10 percent. 

I will also remedy other breaches of the rules by ordering 
the respondent union, the second respondent, and the 
Committee of Management to comply with the rales by 
filing all documents and returns required by and in the form 
required by s.63 of the Act and rules within 30 days of the 
date hereof. 

I will also order that a purge of the register of members 
in accordance with rule 12 be carried out within 14 days of 
the date hereof and a copy of the same be filed with the 
Registrar together with a copy of the register prior to such 
purging occurring. 

I will order that there be an up-to-date audit of the books 
of the respondent union with a copy of an auditor's report 
to be provided to the Registrar within 14 days of the date 
hereof. 

I should add that the manner of the exercise of my 
discretion herein is guided by s.6 and s.26(l)(a) and (b) of 
the Act, having particular regard to my findings of fact that 
this was a small somewhat disorganised union with its 
existence under threat. I also take account, as part of the 
equity, good conscience and the substantial merits of the 
case, that to make orders under rule 17 against only certain 
members of the Committee of Management, and one 
Secretary, when others were not joined who might be liable, 
would be thoroughly inequitable. 

In addition, I take some account as part of the equity, good 
conscience and substantial merits of the case, and as part of 
a consideration of the interests of all of the parties 
concerned, including the respondent union, the members, 
Mr O'Brien and the Committee of Management, that Mr 
O'Brien does not come with clean hands in the interests of 
the respondent union of which he purports to be a member 
(see Cook v. Crawford (op cit)); and to seek orders which 
benefit primarily those persons entitled to Provident Fund 
benefits and for the proper conduct of the respondent union's 
affairs. What he requires in toto may cause detriment to the 
respondent union and achieve the purpose of making it 
vulnerable to another union against its wishes. In the case 
of Ms MacLeod personally, there are these reasons which 
I detail under this head why I should not exercise my 
discretion against her personally, and also those matters I 
referred to above, including her foregoing wages. In other 
words, (see Cook v. Crawford (op cit)) to make orders for 
repayment under rule 17 will assist Mr O'Brien and the ANF 
against those who have remained loyal to the respondent 
union, albeit in some misguided ways. It would be 
inequitable for me to provide a springboard. 

Had these matters involving finance not been so serious, 
at least in their effects, I may not have made such orders. 

Orders. 
I now turn to the orders sought (see pages 2-5 of the notice 

of application herein) and other necessary orders. 
(1) I have, for the reasons expressed above, deter- 

mined that all of those resolutions which pur- 
ported to be levies in the years 1988-1991 
inclusive were not levies and were resolutions 
ultra vires the rules to increase the subscriptions, 
which is only possible by altering rale 7. These 
resolutions were ultra vires the rules. I do not go 
back beyond 1988 in these orders, because Mr 
Howells submitted that that was not practically 
necessary, and I agree, not the least because all 
members of all Committees of Management are 
properly joinable collected by invalid levies and 
subscription increases. 

(2) I now turn to the orders sought to refund the 
moneys to the members. I am not persuaded that 
that is practicable for the reasons set out in Allen 
v. Townsend (op cit), and I decline to do so. The 
practicalities involve inevitable changes in mem- 
bership etc, over a period of years which would 
make tracing them difficult. 

(3) Similarly, the alteration of the levy made on 15 
May 1990 falls, because it alters an invalidly 
struck levy and is itself null and void. I will make 
orders and declarations to reflect these findings 
and all my findings. 

(4) I now turn to the second order sought. I will order 
that the secondnamed respondent state an account 
to the Committee of Management of the use to 
which contributions and any other moneys paid to 
the respondent union and/or petty cash dispersed 
since December 1987 have been put. I do that for 
the reasons set out above, because there appears 
to have been no correct comprehensive set of 
accounts lodged, and because, on Ms MacLeod's 
evidence some amounts for petty cash were not 
entirely justified. 

(5) I will declare what the sum of money which, in 
accordance with rules 7 and 47, should have been 
paid or repaid into the Provident Fund account (ie 
the shortfall) is, upon further submission. 

(6) I have no jurisdiction, pursuant to s.68 of the Act, 
to declare that the Secretary/Treasurer should 
make good the shortfall since this is not an 
application to the Full Bench under s.68 of the 
Act 

(7) I will order and direct the firstnamed respondent 
union to perform and observe the rules of the 
union by paying into the Provident Fund all 
amounts above, outstanding to the credit of the 
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Provident Fund, for the reasons which I have set 
out above, but within 12 months of today's date, 
in order to allow the union to set its affairs in order 
by 12 weekly instalments, together with interest 
thereon calculated at 10 percent. 

(8) I decline to make that order for the reasons set out 
above, including that as I have stated above that 
the equity, good conscience and the substantial 
merits of the case do not warrant an order where 
only some of the members of the Committee of 
Management are the subject of the application, 
because there was more than one Committee of 
Management from 1988-1991, and because the 
application itself, on the balance of probabilities, 
was, as I infer, more attributable to Mr O'Brien's 
membership of the respondent union than his 
connection with the ANF. Further, a consideration 
of the welfare of the respondent union, its 
members and the parties herein under s.26(l)(a), 
(b), (c) and (d) of the Act warrants that view being 
taken. 

(9) I will order that the respondents, each and all of 
them, comply with the rules because it is 
necessary that funds be properly handled in future. 

(10) I will order that the register of members be 
brought up to date and the same to contain all the 
material which rule 33 requires within 30 days of 
the date of my order. I will order that a copy of 
the same be filed with the Registrar. 

(12) I will also order and direct that the respondent 
union and the secondnamed respondent perform 
and observe the rules of the union by establishing 
or maintaining a record of membership in accor- 
dance with rule 12 of the rules and s.63 of the Act. 

(13) I will order and direct the Registrar to report to the 
President as to compliance with all of these orders 
within three months or 13 months, I suggest as a 
reasonable period. 

(14) I will also order and direct that pursuant to s.66 
of the Act, the secondnamed respondent and the 
respondent union perform and observe the rules of 
the union by lodging with the Industrial Registrar 
returns which comply with s.63 of the Act, and 
rules 34 and 36 of the rules within 30 days of the 
date of my order. 

(15) I will order and direct that any necessary accounts 
be stated or taken upon further submissions. 

(16) I now turn to rule 47(11) of the rules which I am 
asked to declare void. That matter was not pressed 
in argument before me, and I am not persuaded 
that I should make any order on the material 
before me. 

(17) Except insofar as I have upheld the application as 
expressed above, it will be dismissed. 

(18) I will also make other consequential orders, 
including declarations as to breach implicit in or 
explicit in these reasons. 

(19) The application will be otherwise dismissed. 

(20) I will also order that, henceforth, 20 percent of all 
subscriptions be paid immediately to the Provi- 
dent Fund to be maintained in a separate account 
as per rules 7 and 47, and that the Provident Fund 
be administered in accordance with rule 47. 

It would seem that the answer and counter proposal is 
dealt with, expressly or impliedly, in the reasons for decision 
I have set out above. 

I will issue a Minutes of Proposed Order, but will, in any 
event, hear counsel as to any other consequent or necessary 
orders which I should make, or any matters of substance on 
which I have suggested (supra) that I should hear submis- 
sions upon. 

Order accordingly. 
Appearances: Mr S. J. Howells (of Counsel) on behalf of 

the appellant. 
Mr P. M. Nisbet (of Counsel) on behalf of the 

respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

23 December 1991. 
Order. 

THIS matter having come on for hearing before me on the 
18th day of April 1991, the 7th day of May 1991, the 9th 
day of May 1991, the 28th day of May 1991, the 18th day 
of June 1991, the 20th day of June 1991 and the 22nd day 
of July 1991 and having heard Mr S J Howells (of Counsel) 
on behalf of the applicant and Mr P. M. Nisbet (of Counsel) 
on behalf of the respondents, and having reserved my 
decision on the matter and reasons for decision being 
delivered on the 24th day of October 1991, it is this day, the 
23rd day of December 1991, ordered and declared:— 

(1) That the secondnamed respondent, Ms MacLeod, 
state an account to the Committee of Management 
of the abovenamed respondent union of the use to 
which contributions and any other moneys paid to 
the respondent union since December 1987 have 
been put within 30 days of the date of this order. 

(2) That the Committee of Management and the 
respondents comply with the rules herein by fding 
all documents and returns required by and in the 
form required by s.63 of the Industrial Relations 
Act 1979 (as amended) and the rules within 30 
days of the date of this order. 

(3) That, henceforth, 20 percent of all subscriptions 
be paid immediately to the Provident Fund to be 
maintained in a separate account in compliance 
with rules 7 and 47 of the rules. 

(4) (a) That there be an audit of all of the books of 
the respondent union with a copy of the 
auditor's report to be provided to the Regis- 
trar and the Committee of Management 
within 14 days of the date of this order, the 
same to be conducted by Mr David Lamb, 
Auditor. 

(b) That insofar as rule 36 of the rules has not 
been complied with in the last 12 months 
then the same shall be complied with within 
30 days of the date of this order by the first 
and secondnamed respondents. 

(5) That the respondent union and the other respon- 
dents hereto:— 

(a) Comply with rules 33 and 34 of the rules by 
bringing the register of members up-to-date 
and ensuring that it contains all of the details 
required by rule 33 of the rules. 

(b) File a copy of the same with the Registrar 
within 30 days of the date of this order. 

(c) File a copy of the register of members as it 
is today filed immediately with the Registrar. 
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(d) Conduct within 35 days of the date of this 
order a purge of the register of members in 
accordance with rule 12 of the rules. 

(6) That the respondents comply henceforth with 
rules 7, 44 and 47 of the rules of the respondent 
union in all respects henceforth. 

(7) That the Registrar report to the President as to the 
compliance with all or any of these orders within 
three months or 13 months of the date of this 
order. 

(8) That the respondent union and the secondnamed 
respondent, Ms MacLeod, perform and observe 
the rules of the respondent union by lodging with 
the Industrial Registrar all returns which comply 
with s.63 of the Industrial Relations Act 1979 (as 
amended) and rules 34 and 36 of the rules, 
including those which were not lodged when and 
in the form and containing the particulars required 
by the Act and rules during the period commenc- 
ing the 30th day of June 1990. 

(9) That any other necessary accounts be stated by the 
first and secondnamed respondents within 30 days 
of the date of this order. 

(10) That I will make other consequential orders or 
declarations upon hearing further submissions 
arising from the following. 

(11) That the application herein be otherwise dis- 
missed. 

(12) That there be liberty to apply. 
(13) That Proposed Order Nos (2) and (3) in the Minute 

of Proposed Order be adjourned for further 
argument and evidence, if necessary. 

(Sgd.) P. J. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin. W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

4 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This matter came on for a speaking to 
the minutes on Wednesday, 18 December 1991 at 10.02 am. 

Mr Nisbet (of Counsel) submitted to me that the 
application should be either dismissed, or that I should 
refrain from hearing it under s.27(l) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") on the basis that Mr O'Brien, the applicant, had 
ceased employment as a psychiatric nurse with the 
Government of this State. 

Mr O'Brien advised that he was currently on holidays. 
That application was dismissed because the fact that Mr 

O'Brien remained a person who in the words of s.66 of the 
Act "is or has been a member of an organization". He had 
been a member of the organisation named as a respondent 
above. 

The application remains competent for that reason, and 
Mr Nisbet's application is dismissed. 

In the course of proceedings, Mr Nisbet produced a copy 
of an auditor's report, and it was clear that that ought to have 

been with Mr O'Brien for some time so that he could 
examine it, and, if necessary, make submissions. To that 
end, I form the view that orders (2) and (3) of the Minutes 
of Proposed Order of 24 October 1991 should be reserved 
for further submission, argument and decision. 

As to order (5) of the Minutes of Proposed Order of 24 
October 1991 (order (3) of the Order of 23 December 1991), 
I was informed, and the file confirms it, that a rule change 
was registered on 5 November 1991 so that thereafter the 
amount of subscriptions to be paid to the Provident Fund is 
reduced from 20% to 5%. 

Insofar as my order of 23 December 1991 has not 
reflected that, I will effect an amendment, since it seems to 
me that to order otherwise would be contrary to the way the 
rules now stand. 

Those were the only matters raised before me on the 
speaking to the minutes. 

I will now arrange for a further hearing in relation to 
orders (2) and (3) of the Minutes of Proposed Order of 24 
October 1991, and hear Mr O'Brien's reply to Mr Nisbet's 
submissions which were based to some extent upon the audit 
report provided to me and to Mr O'Brien. 

Order accordingly. 
Appearances: Mr W. O'Brien, the applicant, on his own 

behalf. 
Mr P. M. Nisbet (of Counsel) on behalf of the 

respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers). L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

4 March 1992. 
Order. 

THIS matter having come on for hearing before me on the 
18th day of December 1991 and having heard Mr W 
O'Brien, the applicant, on his own behalf and Mr P. M. 
Nisbet (of Counsel) on behalf of the respondents, and 
reasons for decision being delivered on the 4th day of March 
1992, it is this day, the 4th day of March 1992 ordered:— 

(1) That the application made by the respondents 
herein under s.27(l) of the Industrial Relations 
Act 1979 (as amended) be and is hereby dis- 
missed. 

(2) That order (3) of the Order of 23 December 1991 
(order (5) of the Minutes of Proposed Order of 24 
October 1991) be amended to read as follows:— 

"That, henceforth, 5% of all subscriptions 
be paid immediately to the Provident Fund 
to be maintained in a separate account in 
compliance with rules 7 and 47 of the rules." 

(3) That I will hear further submissions in relation to 
orders (2) and (3) of the Minutes of Proposed 
Order of 24 October 1991. 

(Sgd.) P. J. SHARKEY. 
[L.S.] President. 
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WESTERN AUSTRALIAN (3) That there be liberty to apply to any party herein. 
INDUSTRIAL RELATIONS COMMISSION. (Sgd) p j SHARKEY, 

Industrial Relations Act 1979. [L.S.] President. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

16 April 1992. 
Order. 

THIS matter having come on for a speaking to minutes and 
further submissions hearing before me on the 14th day of 
April 1992 and having heard Mr W. O'Brien, the applicant, 
on his own behalf and Ms L. McLeod on behalf of the 
respondents, it is this day, the 16th day of April 1992, 
ordered by consent that the matter be adjourned to Friday, 
the 29th day of May 1992 at 10.00 am. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O' Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

29 May 1992. 
Order. 

THIS matter having come on for a speaking to minutes and 
further submissions hearing before me on the 29th day of 
May 1992 and having heard Mr W. O'Brien, the applicant, 
on his own behalf and Mr P. M. Nisbet (of Counsel) on 
behalf of the respondents, and habing made such orders and 
given such directions, and whereas I have found it necessary 
to make such orders and give such directions as are 
necessary or expedient for the expeditious and just hearing 
and determination of this matter, it is this day, the 29th day 
of May 1992, ordered and directed as follows:— 

(1) That the respondents do and are hereby ordered to 
provide discovery and inspection to the applicant 
of the following documents in their custody, 
power or possession, namely balance sheets, profit 
and loss statements and bank statements for the 
period April 1991 to October 1991 inclusive, and 
that the applicant herein be given the opportunity 
to take copies of relevant documents at the 
premises of the respondent union, the West 
Australian Psychiatric Nurses' Association 
(Union of Workers). 

(2) That the applicant herein be and is hereby ordered 
not to reveal to any other person, except his legal 
advisor, any information obtained from those 
documents, or show or give a copy of any extract 
from such documents which are or purport to be 
or relate to the financial records of the West 
Australian Psychiatric Nurses' Association 
(Union of Workers). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 
No. 532 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

17 July 1992. 
Reasons for Decision. 

THE PRESIDENT: On 23 December 1991 I ordered, inter 
alia, that Proposed Order Nos (2) and (3) in the Minute of 
Proposed Order be adjourned for further argument and 
evidence, if necessary. Proposed Order Nos (2) and (3) of 
those Minutes which were issued on 24 October 1991 read 
as follows:— 

"(2) That the sum of moneys owing by the said 
firstnamed respondent union, because of failure to 
comply with rules 7 and 47, to the Provident Fund 
account, either by failure to pay 20 percent of 
subscriptions during the period 1988-1991 inclu- 
sive, and by the unauthorised payment of Provi- 
dent Fund moneys for other purposes, is an 
amount as to which I will hear further submis- 
sions. 

(3) That the respondent union take such steps as are 
necessary to pay all moneys owing or not paid to 
the Provident Fund, namely $...., within 12 
months of the date of this order by 12 equal 
monthly instalments (with interest calculated at 10 
percent), the first of such instalments to be 
payable on the 1st day of December 1991, and 
each succeeding instalment to be payable on the 
first day of each month until such amount is 
paid." 

In addition, there was filed a Minute of Proposed Further 
Orders dated 29 May 1992 on behalf of the respondents 
herein, including the respondent union, the West Australian 
Psychiatric Nurses' Association (Union of Workers) (here- 
inafter referred to as ' 'WAPNA"). That Minute of Proposed 
Further Orders I was invited to convert into orders by the 
respondents and it reads as follows:— 

"1. There be a finding and declaration that as at the 
31st of October 1991 members' contributions had 
not been validly increased beyond $1.50 per 
member per fortnight and up to and including the 
31st of October 1991 there had been no validly 
imposed levy on members all payments received 
by the Respondent Union in excess of the said 
$ 1.50 per fortnight per member contribution being 
found and declared to be consensual payments by 
the members to the Union. 

2. There be a finding and declaration that as at the 
31st of October 1991 the Provident Fund owed the 
General Fund the sum of $67,340.18. 

3. The Respondent Union is hereby directed to 
instruct its auditor to bring to account the sum of 
$67,340.18 owed by the Provident Fund to the 
General Fund and to file an amended statement of 
account within 30 days." 

An audit report, exhibit 27, was tendered on behalf of the 
respondents, as was exhibit 29, a balance sheet prepared as 
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at 28 October 1991, and revised as if orders made as per the 
respondents Minute of 29 May 1992 had in fact been made. 

Mr David William Lamb of David Lamb & Co, Chartered 
Accountant, the auditors for the respondent, WAPNA, was 
called to give evidence. He has been a Chartered Accountant 
since 1978 and has audited WAPNA's books in 1989, 1990 
and 1991. 

Exhibit 27, on his evidence, is a document which is an 
audit of WAPNA's books as at 28 October 1991.1 so find. 
The audit report is in two parts, he told me. It clearly is and 
it consists of an audited statement of the financial statements 
of WAPNA as at 28 October 1991, finishing with a report 
dated 12 December 1991. 

Secondly, it is a reconstruction of levy transfers between 
the General Fund and the Provident Fund, as well as a 
reconstruction of the accounts for the General Fund and the 
Provident Fund made dependent upon the base level of 
contributions for the calculation of the 20% of the 
contribution, which, by the union's rules, is to be paid from 
the General Fund to tire Provident Fund. 

The calculations were done, according to Mr Lamb, 
assuming three different contribution levels, namely:— 

(1) Based on $1.50 per fortnight, then the Provident 
Fund owes the General Fund $67,340.00. 

(2) If the contributions were lawfully increased at any 
time, then the General Fund owes the Provident 
Fund $10,844 and some cents. 

(3) If the contributions were $7.50 per fortnight, then 
the General Fund owes the Provident Fund 
$29,585.0). 

In evidence, Mr Lamb said that it has been suggested to 
him by WAPNA's legal advisers that the effect of my 
decision in this matter was that all increases of contribution 
past $1.50 were unlawful. 

If that were so, Mr Lamb said in evidence that an 
appropriate adjustment of the books of account has to be 
made going back to 1981 when $1.50 per fortnight 
contributions were first struck. 

He then produced the balance sheet, exhibit 29, to which 
I was referred, calculated as I have mentioned above. 

In cross-examination, Mr Lamb told me that he took 
account of a Commonwealth Finance Corporation deposit 
of $21,100.00 withdrawn from that account as part of the 
loan general account of $54,707.00. That balance appears in 
exhibits 27 and 29. It appears in exhibit 29 under the heading 
"Provident Fund Assets/Liabilities". 

This same comment was made by Mr Lamb in relation 
to questions concerning other accounts. For example, 
$5070.00 was withdrawn from a Commonwealth Bank 
Investment account, but not in accordance with the rules. He 
conceded that that was his view, and it clearly was the case 
as I find. 

There were also some withdrawals adding up to $5000.00 
from the Provident Fund to the General Fund for Mr Nisbet 
and Messrs Dwyer Durack for legal expenses to which Mr 
Lamb did not specifically draw attention in his audit. Mr 
Lamb told the Commission that the irregularity of so doing 
had been drawn to WAPNA's attention in his first audit in 
1988 and he did not see it as being necessary to do so again. 

In relation to an amount of $4501.00 paid directly into the 
Provident Fund account and being received from Mr Alan 
Drake-Brockman, Solicitor, Mr Lamb said that it came out 
of the Provident Fund to pay Mr Drake-Brockman origi- 
nally. 

Mr Lamb added in evidence that in relation to the sum 
$10,000.00 in the Commonwealth Bank Investment account 
in 1990, which was reduced to a balance of $4930.00 as at 
28 October 1991, he needed to go to his books and files for 
some answers, particularly whether the "missing 
$5000.00" was taken from the Provident Fund for General 
Fund purposes. However, he was not invited by Mr O'Brien 
to do so. 

Mr Lamb said in evidence that the sum of $5000.00 did 
stand as a debt from the General Fund to the Provident Fund 

as part of the sum of $54,707.(X) owing, which would seem 
to me to dispose of that matter. 

Mr Lamb agreed in evidence that there was an amount 
owing to the Provident Fund of $68,267.00 as at 28 October 
1991. That, he conceded, was the result of the actual audit,, 
apart from any construction put upon my judgment by 
WAPNA (see page 579 of the transcript). 

These were figures put before Mr Lamb which he audited 
and the report resulted. 

In re-examination Mr Lamb told Mr Nisbet (of Counsel) 
that the description of a transfer from one fund to another 
is by use of journal entries as an accounting convention, 
debiting one account and crediting another so that the entries 
are the same on both sides of the ledger. 

In the end, the General Fund is shown here as owing the 
Provident Fund the sum total of those amounts, joumalled 
out as loans to the General Fund, and further recorded as 
payments out of the General Fund. 

Having heard all of the evidence, I am not persuaded, 
particularly in the absence of other expert evidence to the 
contrary, that I should not accept exhibit 27 as an accurate 
and correct audit report of the books of account of WAPNA 
as it purports to be. I do so. 

I turn now to the conclusions contained in my reasons for 
decision of 24 October 1991 in this matter. 

I found at page 39 "that between 1988-1991 inclusive no 
valid levy was sought to be imposed and no valid increased 
subscription or contribution was sought to be elicited" in 
accordance with the rules. Thus, until a new levy or 
compulsory contribution was struck under the rules the sole 
subscription payable under the rules by members was $1.50 
per fortnight per member, and that this was so as at 24 
October 1991. 

It follows that the finding which I made as to the amount 
of $1.50, being the amount of subscriptions, and that the 
other "levies" were not validly struck, is central to a proper 
audit of the accounts. 

Further, I having accepted Mr Lamb's audit as a correct 
audit, will now order that the amount of $67,340.18 be 
brought into account as at 31 October 1991 as owing to the 
General Fund by the Provident Fund. 

There will be orders accordingly. 
There is one other matter to which I ought to attend. 
Mr O'Brien sought an order that the respondents pay costs 

herein. Some of these costs were submitted by Mr Nisbet 
to be properly disbursements brought under the umbrella of 
legal expenses, which is, of course, not a claimable head of 
costs under s.27(l)(c) of the Industrial Relations Act 1979 
(as amended). S.27(l)(c) reads as follows:— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it— 

(a) ... 
(b) ... 
(c) order any party to the matter to pay to any 

other party such costs and expenses including 
expenses of witnesses as are specified in the 
order, but so that no costs shall be allowed 
for the services of any legal practitioner, or 
agent;" 

This was because a large proportion, he submitted, related 
to copying documents for Counsel and many of the claims 
for telephone expenses related to calls to Mr Howells (of 
Counsel) in Melbourne. 

There were also claims, inter alia, for the cost of certified 
mailing of documents and the costs of other mailing 
expenses. 

Firstly, let me observe that most of the expenses would 
properly appear on a Solicitors bill as disbursements and 
could rightly be regarded for that reason as legal costs. In 
other words, Mr O'Brien is claiming costs which would, in 
the normal course of events, be ordered as costs in any 
proceedings upon the claim of a Solicitor upon his/her 
party/parties bill. For that reason I would regard most of the 
amounts claimed as legal costs and say that I have no power 
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to order that they be paid. In saying that I observe that Mr 
O'Brien was represented by Counsel in this matter who was 
instructed by Solicitors. 

In addition, having regard to my findings as to Mr 
O'Brien's reason for making this application and to my final 
order herein, the equity, good conscience and substantial 
merits of the case would not persuade me to make the order 
sought 

I will therefore dismiss that application. 
Order accordingly. 

Appearances: Mr W. O'Brien, the applicant, on his own 
behalf. 

Mr P. M. Nisbet (of Counsel) and with him Ms L. J. 
MacLeod on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W. O'Brien 

and 
West Australian Psychiatric Nurses' Association (Union of 
Workers), L. K. MacLeod, A. L. Boschman, G. T. Smith, 

P. J. Melbin, L. S. Tan, R. F. Bolton, J. Taylor, W. Donnelly, 
A. Formentin, W. A. Sullivan, J. D. Hopkins, M. P. 

Lawrence and K. E. Mitchell. 

No. 532 of 1991. 
BEFORE MS HONOUR THE PRESIDENT 

P. J. SHARKEY. 

17 July 1992. 
Order. 

This matter having come on for hearing before me on the 
3rd day of July 1992 and having heard Mr W. O'Brien, the 
applicant, on his own behalf and Mr P. M. Nisbet (of 
Counsel) and with him Ms L. K. MacLeod on behalf of the 
respondents, and having reserved my decision on the matter 
and reasons for decision being delivered on the 17th day of 
July 1992, it is this day, the 17th day of July 1992, ordered 
and declared as follows:— 

(1) That as at the 31st of October 1991 members' 
contributions had not been validly increased 
beyond $1.50 per member per fortnight and up to 
and including the 31st of October 1991 there had 
been no validly imposed levy on members all 
payments received by the Respondent Union in 
excess of the said $1.50 per fortnight per member 
contribution being found and declared to be 
consensual payments by the members to the said 
Respondent Union. 

(2) That as at the 31st of October 1991 the Provident 
Fund of the said Respondent Union owed the 
General Fund of the said Respondent Union the 
sum of $67,340.18. 

(3) That the Respondent Union is hereby directed to 
instruct its auditor to bring to account the sum of 
$67,340.18 owed by the Provident Fund to the 
General Fund and to file an amended statement of 
account herein and with the Registrar within 30 
days of the 17th day of July 1992. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Diane Margaret Robertson and John Albert White 

and 
The Civil Service Association of Western Australia 

Incorporated 
No. 926 of 1992. 

BEFORE MS HONOUR THE PRESIDENT 
P.J. SHARKEY 

30 July 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 30th day of July 1992 and having heard Ms D M 
Robertson on her own behalf and Mr J A White on his own 
behalf, as applicants, and Mr F Furey on behalf of the 
respondent, it is this day, the 30th day of July 1992, ordered 
that the application be adjourned sine die to enable the 
application to be discontinued. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

SECURITY OFFICERS AND CLEANERS (WEST 
AUSTRALIAN NEWSPAPERS) AWARD 1992 

No. All of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

and 
West Australian Newspapers Limited. 

No. All of 1991. 
COMMISSIONER J. A. NEGUS. 

13 August 1992. 
Award. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Hadida on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby makes 
the following award and it shall have effect from the 
beginning of the first pay period commencing on or after the 
20th day of May 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

This award shall be known as the "Security Officers and 
Cleaners (West Australian Newspapers) Award, 1992" and 
replaces Order No. 1535 of 1991. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to this 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 



72 W.A.I.G. It KX VJ 

2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Application of the Award 
6. Contract of Employment 
7. Breakdowns 
8. Abandonment of Employment 
9. Non Involvement in Disputes 

10. Hours of Work 
11. Wages 
12. Shift Allowances—Security Officers 
13. Extra Rates and Allowances 
14. Higher Duties 
15. Overtime 
16. Annual Leave 
17. Sick Leave 
18. Bereavement Leave 
19. Jury Service 
20. Payment of Wages 
21. Public Holidays 
22. Representatives Interviewing Employees 
23. Shop Stewards 
24. Maternity Leave 
25. Trade Union Training 
26. Dispute Settlement Procedure 
27. Long Service Leave 
28. Superannuation 
29. Special Conditions 
30. Definitions 
31. No Reduction 
32. Consultative Mechanism 
33. Enterprise Agreements 

3.—Area and Scope. 

This award shall apply to all persons employed by West 
Australian Newspapers Limited in the classifications con- 
tained in clause 11.—Wages of this award. 

4.—Term. 

The term of this award shall be for a period of 6 months 
from the beginning of the first pay period commencing on 
or after the 20th day of May 1992. 

5.—Application of the Award. 

This award shall operate and be read so as to operate in 
conjunction with the Cleaners and Caretakers Award 1969, 
No. 12 of 1969 (hereinafter referred to as "THE AWARD") 
or any award or order made in succession thereto, but in any 
conflict between the terms of this award and "THE 
AWARD", the terms of this award shall prevail. 

6.—Contract of Employment 

(1) It is a term and condition of employment and of the 
rights accruing under this award that an employee shall: 

(a) perform work in accordance with all the provi- 
sions of this award. 

(b) observe at all times regulations and rules in order 
to provide an orderly and safe working environ- 
ment 

(c) perform all work as lawfuEy instructed by the 
employer which is within the employee's compe- 
tence and ability. 

(d) except for casual employees, employment shall be 
by the week. Employees not specifically engaged 
as casuals shall be deemed to be weekly employ- 
ees. 

(2) Except in the case of casual employees, employment 
shall be terminated by one (1) week's written notice at any 
time by the employer or by the employee. Failure by either 
party to give the required notice of termination shall result 

in one (1) week's wages being paid or forfeited in lieu 
thereof. 

(3) For the purpose of this clause only, a week shall be 
the time span in which five (5) ordinary shifts are worked 
or seven (7) consecutive days, whichever is the lesser. 

(4) This provision shall not affect the right of the company 
to dismiss an employee without notice for refusal or neglect 
of duty, wilful damage of the employer's property and 
misconduct. In such cases an employee shall be paid up to 
the time of dismissal only. 

7.—Breakdowns. 
Where an employee cannot be usefully employed or 

cannot attend for duty because of any strike or through any 
breakdown of machinery or any stoppage of work by any 
cause for which the employer cannot be reasonably held 
responsible, the employer shall have the right to deduct 
payment for any day or part thereof. 

8.—Abandonment of Employment. 
(1) An employee not attending for duty shall lose pay for 

the actual time of such non-attendance, except where such 
non-attendance is on account of leave to which the employee 
is entitled to payment pursuant to this award or any other 
statutory provisions which provide for leave for the 
employee. 

(2) An employee who is absent from work for five 
consecutive days of duty or more, without notification and 
without reasonable cause (proof of which shall be with the 
employee) shall be deemed to have abandoned employment 
and the contract of employment shall be deemed to have 
been terminated for neglect of duty from the date of 
commencement of the absence from work. 

9.—Non Involvement in Disputes. 
Persons employed pursuant to this award will not become 

involved in disputes affecting members of Unions other than 
the Federated Miscellaneous Workers' Union of Australia 
(West Australian Branch). 

10.—Hours of Work. 
(1) The ordinary hours of duty shall be 38 per week to be 

averaged over the cycle of the work rosters. 
(2) (a) Day shifts shall be worked between 6.00 a.m. and 

6.00 p.m. 
(b) Afternoon shifts shall finish after 6.00 p.m. but no 

later than 12.00 midnight 
(c) Night shifts shall finish after 12.00 midnight but 

no later than 6.00 a.m. 
(d) The ordinary hours in any shift shall be continuous 

except for one half hour unpaid meal break on day 
shift. A half hour paid meal break shall be 
provided within the hours worked on the afternoon 
and night shifts, and all shifts on a Saturday and 
Sunday. 

(e) The roster of daily hours for that section shall be 
prominently displayed and subject to paragraph (f) 
of this subclause shall only be altered:— 

(i) by agreement between the employer and the 
Union; or 

(u) by the employer after one week's notice of 
the intended alteration. 

(f) Where, due to holidays, sickness or the occurrence 
of special circumstances which could not reasona- 
bly have been foreseen, it is, in the opinion of the 
employer, necessary to alter any roster, that roster 
may be varied by notifying the employees 
concerned not later than the day prior to the day 
on which the alteration is to take effect. 

(3) A rostered shift shall not exceed twelve (12) hours 
excluding meal breaks. 
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11.—Wages. 
(1) The base rate and supplementary payment payable 

under this award shall be as follows: 
A. Security Officers 

Grade 5 (Trainee) 
Grade 4 
Grade 3 
Grade 2 
Grade 1 

B. Cleaners 
Grade 3 
Grade 2 
Grade 1 

Base Supple- 
Rate mentary 

$ Payment 
$ 

292.10 41.70 
328.60 46.90 
365.20 52.00 
383.30 54.80 
408.90 58.40 

317.60 45.40 
328.60 32.30 
365.20 32.00 

(2) The total weekly wage for Security Officers shall also 
include the first aid allowance and all penalties and 
allowances for work on continuous and seven day shift 
work, (excluding weekend penalties). Such total weekly 
wage to be for all purposes of the award. 

12.—Shift Allowances—Security Officers. 
(1) The shift allowances payable to Security Officers 

under this award shall be as follows:— 
A. Shift Allowance 

Security Officers Per Week 
$ 

Grade 5 (Trainee) 79.10 
Grade 4 79.10 
Grade 3 79.10 
Grade 2 79.10 
Grade 1 79.10 

B. Cleaners 
Grade 3 — 
Grade 2 — 
Grade 1 — 

(2) The shift allowances set out in subclause (1) above, 
shall be paid for all purposes of the award. 

13.—Extra Rates and Allowances. 
(1) Except for Security Officer classifications an em- 

ployee working an afternoon or night shift Monday to Friday 
shall receive a shift allowance of $79.10 per week or $15.82 
per shift when such shifts are worked. 

(2) For all rostered work performed between midnight 
Friday and midnight Sunday a penalty of 25% of the all 
purpose rate for the classification shall be paid. The penalty 
payment shall be calculated separately and will not apply to 
the calculation of overtime. 

(3) Where an employee is rostered to work an intermedi- 
ate or night shift on both a Saturday and Sunday in any 
weekend he/she shall be paid the full night shift loading for 
the week. 

14.—Higher Duties. 
(1) An employee who carries out duties applicable to the 

Grade 1 Security Officer or Grade 1 Cleaner classification 
for a period of one week or more shall receive a Higher 
Duties Allowance of $34.50 per week. 

(2) The Higher Duties Allowance will not apply where 
an employee is required to carry out duties of Grade 1 
Security Officer or Grade 1 Cleaner classification for the 
purposes of training whilst the current Grade 1 employee is 
in attendance. 

15.—Overtime. 
(1) Subject to the provisions of this clause, the aggregate 

of time worked by an employee before and after his/her 
rostered shift shaft be paid for at the rate of time and a half 
for the first two hours and double time thereafter. 

(2) Double time shall be paid:— 
(a) for time worked by an employee on a Saturday or 

Sunday on which he/she is not rostered for work; 
and 

(b) for the time worked by an employee on a Sunday 
before or after a shift for which he/she is rostered. 

but the provisions of this subclause do not apply:—■ 
(c) to overtime which, except for meal breaks, is 

continuous with a rostered Saturday shift; or 
(d) to time worked on a rostered day off, Monday to 

Friday when payment shall be time and one half 
for the first two hours and double time thereafter. 

(3) Overtime shall be computed to the nearest 15 minutes. 
If, in any period of 15 minutes, eight or more are worked 
the employee shall be deemed to have worked for the whole 
of that 15-minute period. 

(4) Day, night and afternoon shift employees shall be paid 
at day, night and afternoon overtime rates respectively. 

(5) An employee who is called in to work overtime on a 
day on which he/she is rostered for work shall, in addition 
to payment for the time worked, be paid two hours' pay at 
ordinary rates, but the provisions of this subclause do not 
apply:— 

(a) if the employee has been notified, before leaving 
work on his/her previous shift that he/she will be 
required for such overtime; or 

(b) if such overtime commences within one hour of 
the employees rostered starting time on that day. 

(6) Where an employee is entided to a meal break 
pursuant to subclause (11) of this clause; and 

(a) the employee has worked two hours or more of 
overtime immediately before any afternoon or 
night shift or immediately after day shift, the 
employee will receive at least a 30-minute unpaid 
meal break and be paid meal money of $5.20. 

(b) Where an employee works overtime that is 
continuous with his/her normal rostered shift and 
he/she works two hours or more overtime without 
a meal break, he/she will receive a 30-minute meal 
break which will be paid for at the appropriate 
overtime rate. 

(7) (a) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

(b) No Union or association party to this award, or 
employee or employees covered by this award, shall in any 
way, whether directly or indirecdy, be a party to or 
concerned in any ban, limitation, or restriction upon the 
working of overtime in accordance with the requirements of 
this subclause. 

(8) (a) An employee who is required to work overtime on 
a day on which he/she is not rostered for work shall be paid 
a minimum of four hours' pay at the prescribed overtime 
rate. 

(b) An employee called back to duty with or without prior 
notice outside the hours of the rostered shift shall be paid:— 

(i) a minimum of three hours at the appropriate 
overtime rate Monday to Friday; 

(ii) a minimum of four hours at the appropriate 
overtime rate on a Saturday or Sunday; 

irrespective of the time actually worked. 
(9) When an employee is required to work overtime on 

a day which he/she is not rostered for work, an employee 
shall not be required to work for more than five hours 
without a meal break. Such meal break shall be not less than 
30 minutes and shall be paid for at overtime rates. 

(10) Not less than 30 minutes and not more than one hour 
shall be allowed for a meal break. 

(11) An employee shall not be required to work for more 
than five hours without a meal break. 

(12) Meal breaks shall be arranged by the person in charge 
of the section at a time which will, in his/her opinion, best 
suit the exigencies of the work. 

16.—Annual Leave. 
(1) Subject to the provisions of this clause each employee 

shall be allowed six weeks' and two days' leave on full pay 
each year in respect of each 12 months of continuous 
service. 
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(2) Annual leave rights accrue on 31 December of each 
year and in the case of any employee who joins the 
employer's service during the year annual leave shall be 
adjusted to that date. 

(3) An employee whose employment ends after three 
months' service but before he/she has completed 12 months' 
service is entitled to pro rata annual leave based on 
completed weeks of service. 

(4) One day shall be added to an employee's annual leave 
for any holiday referred to in clause 21.—Public Holidays 
of this award which occurs during his/her leave. 

(5) Where a public holiday occurs during an employee's 
annual leave, and the employee without reasonable cause 
(proof of which falls upon the employee) fails to attend for 
duty at the ordinary starting time on the day immediately 
following the employees last day of annual leave, the 
employee shall not be entitled to payment for such public 
holiday. 

(6) Payment for any public holiday falling within an 
employee's period of annual leave shall be made in the first 
period following the employee's return to work. 

(7) Annual leave may only be taken at a time convenient 
between the Company and the employee. 

(8) For the purposes of this clause, "full pay", with 
respect to any employee, means:— 

(a) the rate prescribed in this award for his/her regular 
classification; 

(b) any personal margin ordinarily paid; 
(c) where, during the period in which the employee's 

annual leave is accrued, he/she has been employed 
for more than 20 shifts on a higher classification— 
an additional amount proportionate to the number 
of such shifts; 

(d) where, during the period in which the employee's 
annual leave accrued he/she was employed on 
night or intermediate shifts—night or intermediate 
work loading proportionate to the number of such 
shifts; and 

(e) where, during the period in which the employee's 
annual leave accrued he/she was entitled to 
weekend penalties an additional amount propor- 
tionate to such penalties; 

(f) a loading of 20 percent of the amount in addition 
to the cumulative rate prescribed in this subclause. 

(9) The provisions of this clause do not apply: 
(a) to casual employees; or 
(b) to any employee who is dismissed for serious or 

wilful misconduct. 

17.—Sick Leave. 
(1) Subject to the provisions of this clause, an employee 

who is absent from duty due to personal sickness is entitled 
to be paid sick leave as hereinafter prescribed. 

(2) Without limiting the operation of subclause (1) of this 
clause, an employee shall be deemed to be absent from duty 
due to personal sickness when he/she leaves work during a 
rostered shift for examination or treatment by a medical 
practitioner, physiotherapist, dentist or chiropractor but if 
and only if: 

(a) the employee's absence for that purpose is 
approved by the employer; and 

(b) the employee satisfies the employer that such 
examination or treatment; 

(i) is necessary for the cure or relief of personal 
sickness; and 

(ii) is not available to the employee during 
his/her own time; or 

(iii) is so urgently necessary as to justify his/her 
absence from work. 

(3) In each calendar year an employee with not less than 
six months' continuous service is entitled to paid sick leave 
on the following basis:— 

(a) full pay for the first 20 working days; 
(b) half pay for the second 20 working days; 

(c) quarter pay for the third 20 working days. 
(4) (a) Where, in any year an employee is allowed, as sick 

leave on full pay, less than the period prescribed in 
paragraph (a) of subclause (3) of this clause, one-half of the 
unused portion of such sick leave shall be carried forward 
as accumulated sick leave (full pay) and shall be available 
to the employee for a period of five years from the end of 
the year in which it accrued. 

(b) Accumulated sick leave (full pay) shall rank immedi- 
ately after the entitlement prescribed in paragraph (a) of 
subclause (3) of this clause. 

(c) The number of days accumulated sick leave (full pay) 
available to the employee at any time shall be calculated to 
the nearest whole number. 

(5) An employee with more than three but less than six 
months' continuous service is entitled to paid sick leave on 
the following basis:— 

(a) full pay for the first ten working days; 
(b) half pay for the second ten working days; 
(c) quarter pay for the third ten working days. 

(6) An employee with less than three months' continuous 
service is entitled to paid sick leave on the basis of one day's 
pay for each completed month of service. 

(7) Any two or more periods of absence through sickness 
in each calendar year of employment shall be aggregated for 
the computation of sick pay. 

(8) An employee who, through sickness or injury, is 
unable to attend for duty shall notify the employer 
accordingly: 

(a) not later than two hours before the starting time 
of his/her rostered shift if he/she is on night shift; 
and 

(b) not later than the starting time of his/her rostered 
shift if he/she is on day or intermediate shift, 

and if without reasonable cause the employee fails so to do 
he/she forfeits his/her entitlement to paid sick leave. 

(9) An employee who, after two consecutive days' 
absence, is unable to return to work, shall notify the 
employer of the probable duration of his/her absence and if 
without reasonable cause, he/she fails so to do, he/she 
forfeits his/her entitlement to paid sick leave. 

(10) An employee shall produce a medical certificate:— 
(a) if he/she is absent for more than two consecutive 

days; or 
(b) for any absence occurring after he/she has in any 

calendar year been absent on paid sick leave for 
more than four days not covered by a medical 
certificate; 

if without reasonable cause the employee fails so to do 
within 24 hours of resuming work, that period of sick leave 
shall be without pay. 

(11) The employer may, at his/her own expense, send a 
doctor to examine an employee to whom subclause (9) of 
this clause applies and if the employee refuses to be 
examined by that doctor and refuses to name his/her 
attending doctor he/she shall not be entitled to the benefits 
of this clause. 

(12) The employee is not entitled to the benefits of this 
clause in respect of any absence which is occasioned by 
his/her engaging in secondary employment or dangerous 
hobbies or pastimes. 

(13) An employee is not entitled to the benefits of this 
clause in respect of any absence through sickness occa- 
sioned by his/her engaging in sporting activities unless 
he/she produces a doctor's certificate to the effect that the 
sickness was the result of an injury occurring immediately 
prior to the absence. 

(14) An employee who has a statutory or common law 
right to claim damages or compensation (other than 
Workers' Compensation) in respect of any absence through 
sickness is not entitled to the benefits of this clause. 

(15) The provisions of this clause do not apply:— 
(a) to casual employees; or 
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(b) in respect of any absence on Workers' Compensa- 
tion. 

18.—Bereavement Leave. 
(1) (a) An employee shall be entitled to a maximum of 

two days' leave without loss of pay on each occasion and 
on production of satisfactory evidence of the death of the 
employee's husband, wife, father, mother, brother, sister or 
child, mother-in-law and father-in-law. 

(b) For the purpose of this clause the words husband and 
wife shall include defacto husband or defacto wife and the 
words father and mother shall include foster-father or 
foster-mother and step-father or step-mother. 

19.—Jury Service. 
(1) An employee required to attend for jury service during 

his/her ordinary working hours shall be reimbursed by the 
employer an amount equal to the difference between the 
amount paid in respect of his/her attendance for such jury 
service and the amount of wage the employee would have 
received in respect of the ordinary time he/she would have 
worked had he/she not been on jury service. 

(2) The employee shall notify his/her employer as soon 
as possible of the date on which he/she is required to attend 
for jury service. Further, the employee shall provide the 
employer with proof of his/her attendance, the duration of 
such attendance and the amount received in respect of such 
jury service. 

20.—Payment of Wages. 
(1) Wages shall be paid either weekly or fortnightly by 

electronic funds transfer into a bank, building society or 
credit union account nominated by the employee. 

(2) Each employee shall be provided weekly or fort- 
nightly with a detailed breakdown of wages paid and 
deductions made. 

21.—Public Holidays. 
(1) Subject to the provisions of this clause the following 

days shaU be observed as holidays, without loss of pay, 
namely:— 

(a) one day at Christmas being Christmas Day or 
Boxing Day and one day at Easter being Good 
Friday or Easter Monday; and 

(b) any special day gazetted or proclaimed as a special 
holiday. 

For the purpose of this subclause "one day" shall mean 
the rostered shift of the employee on that day or one-fifth 
of the weekly hours as prescribed in clause 10.—Hours of 
Work of this award. 

(2) Where an employee is required to work on any of the 
days referred to in subclause (1) of this clause he/she shall, 
in addition to any payment to which he/she is entitled by 
virtue of that subclause, be paid; 

(a) double time for all time worked on any day 
referred to in paragraph (a) of that subclause; and 

(b) ordinary time for all time worked on any day 
referred to in paragraph (b) of that subclause. 

(3) Where an employee's rostered shift off falls on a day 
observed as a holiday pursuant to subclause (1) of this 
clause, the employee shall; 

(a) be granted the corresponding shift off on the day 
before or the day after the holiday; or 

' (b) be granted the corresponding shift off on some 
other day agreed between him/her and the em- 
ployer; or 

(c) have a day added to his/her annual leave, 
but the provisions of paragraphs (b) and (c) of this 

subclause only apply where compliance with paragraph (a) 
of this subclause would not enable the employer to maintain 
a working balance of staff. 

22.—Representatives Interviewing Employees. 
(1) On notifying the employer or the employer's 

representative an accredited representative of the Union 
shall be permitted to interview an employee during the 

recognised meal hour on the business premises of the 
employer at the place at which the meal is taken but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the Union, on notifying the employer or the 
employer's representative, shall be permitted to enter the 
business premises of the employer to view the work the 
subject of any such disagreement but shall not interfere in 
any way with the carrying out of such work. 

23.—Shop Stewards. 
(1) The employer shall recognise shop stewards and 

deputy shop stewards appointed in accordance with the rules 
of the Union party to this award. 

(2) The Union shall notify the employer in writing of such 
appointments under subclause (1) of this clause. 

(3) A shop steward or deputy shop steward shall be 
allowed the necessary time during working hours, without 
loss of pay, to interview employer representatives on matters 
affecting employees whom he or she represents. 

(4) The employer shall provide a notice board for the 
posting of union notices. 

(5) The employer shall supply up-dated copies of this 
award to the shop stewards and deputy shop stewards and 
shall keep a copy of "THE AWARD" in a convenient place 
for perusal by employees covered by this award. 

24.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which the 
employee is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

(12) Effect of Maternity Leave on Accrued Day Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued Day 
Off as prescribed in subclauses (1) and (2) of 
Clause 10.—Hours of Work, of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 
10.—Hours of Work, of this award. 

08063-3 



25.—Trade Union Training. 
(1) Ten days' leave with pay per calendar year shall be 

allowed to an employee nominated by the Union to attend 
courses provided by the Trade Union Training Centre or for 
other trade union training courses approved by the Union 
and mutually agreed with the employer. 

(2) Where the release of more than one employee is 
required attendance shall not exceed an aggregate of ten 
days per calendar year. 

(3) The leave will be paid at the day work rate. 
(4) The employer shall not unreasonably withhold the 

release of the employee to attend a trade union course 
approved by the Union. 

26.-—Dispute Settlement Procedure. 
(1) In the event of any proposed change in employment 

conditions or terms of "THE AWARD", or in the event of 
any dispute arising, the parties will consult together to reach 
a settlement. 

(2) The principle of conciliation and direct negotiation 
shall be adopted for the purpose of prevention and settlement 
of any industrial dispute that may arise. 

(3) The parties shall take an early and active part in 
discussion and negotiations aimed at preventing or settling 
disputes in accordance with the agreed procedure set out 
hereunder. 

(4) Procedure of Settlement of Disputes 
(a) The employee and the employee's supervisor 

should confer, clearly identify the facts and where 
possible, resolve the issue. 

(b) If not resolved, the employee, the Union represen- 
tative, the supervisor and the Department Manager 
shall confer and, where possible, resolve the issue. 

(c) If not resolved the Union shall confer with the 
Personnel and Industrial Relations Manager on the 
matter, and where possible, resolve the issue. 

(d) If the matter is still not settled, either party may 
submit the matter for conciliation/arbitration by 
the Western Australian Industrial Relations Com- 
mission. 

(5) Until the matter is resolved in accordance with the 
above procedure, the status quo shall remain. While the 
above procedure is being followed, no party shall be 
prejudiced as to the final settlement by the continuation of 
work in accordance with this procedure. 

(6) All parties to this award, the Company, its officials, 
the Union and its members, will take all possible action to 
settle any dispute within seven days of notification of the 
dispute to the Personnel and Industrial Relations Manager. 

27.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 64 

of the Western Australian Industrial Gazette at pages 1-4 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

28.—Superannuation. 
(1)Pai 
The provisions of this clause shall apply to persons 

employed pursuant to this award and who are not members 
of the existing West Australian Newspapers Pension Fund. 

(2) Employer Contributions 
(a) Subject to the Trust Deed, Rules and Annexure 

'M' of the Bell Retirement Fund, the employer 
shall make contributions to the said fund in respect 
of employees referred to in subclause (1) who are 
fund members. 

(b) The employer shall be under no obligation to 
make contributions for any period the employee 
is absent from work without pay. 

(c) Abovementioned contributions shall be the equiv- 
alent of three (3) percent of an employee's 
'ordinary weekly earnings' (as defined herein) and 
shall be paid to the Bell Retirement Fund. 

(d) 'Ordinary weekly earnings' shall mean the rate of 
pay to which die employee is entitled under 
'Clause 11.—Wages' of this award and shall 
include any regular over award payment, personal 
margin and permanent shift loading. 

(e) 'Ordinary weekly earnings' will exclude any other 
payment, allowance, special rate, penalty and/or 
overtime. 

(3) Qualifying Period 
New employees who join the fund shall not be eligible 

for employer contributions (as defined in subclause (2)) until 
they have completed four weeks' continuous full-time 
employment. 

Upon completion of this qualifying period of employ- 
ment, the employer's contribution on behalf of each eligible 
employee shall be retrospective to the date upon which the 
employee joined the company. 

(4) Fund 
Employer contributions will be paid into the Bell 

Retirement Fund which complies with the guidelines 
established by the interim Occupational Superannuation 
Commissioner. 

29.—Special Conditions. 
The following items shall be provided by the employer 

and shall remain the property of the employer: 
1. Clean uniforms. 
2. Faculties for boiling water and heating food. 
3. Suitable protective clothing, including footwear 

where an employee is required to work in the rain. 
4. All appliances and materials required by the 

employee in connection with the performance of 
an employee's duties. 

5. A convenient and suitable place, protected from 
the weather, for employees to eat their meals and 
change their clothing. 

30.—Definitions. 
(1) "Union" shall mean The Federated Miscellaneous 

Workers' Union of Australia, W.A. Branch. 
(2) "Employer" shall mean West Australian Newspapers 

Limited. 
(3) "Security Officer" 

(a) Grade 5—This position is to be utilised as a means 
for employees to seek a career as Security Officer 
with the employer. For all purposes this classifica- 
tion will be known as that of 'Trainee'. 

A minimum of six months' training, covering 
formalised Fire Fighting and First Aid Training as 
well as on-the-job training in all aspects of 
security work will be necessary for the incumbent 
to progress to the Grade 3 Classification. 

(b) Grade 4—This classification provides the entry 
point for new Security Officers when employed by 
the employer. Employees will serve their three 
months' probationary period in this classification. 

All new employees who begin service with the 
employer should, where possible possess an 
Advanced First Aid Certificate and Fire Fighting 
training. 

(c) Grade 3—On successful completion of the proba- 
tionary period a Security Officer will move 
automatically to this classification. 

(d) Grade 2—This classification will only be availa- 
ble on promotion. 

The classification entails all requirements of the 
Grade 3 plus skills and training which enable the 
incumbent to conduct workshops for training new 
and current employees in the following areas: 

* Fire Fighting 
* First Aid 
* General Safety on Site 

(eg corrected lifting etc) 
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(e) Grade 1—This classification will apply to only 
one Security Officer who will act as the Depart- 
ment Head. 

It will mean an employee selected by the 
employer to be responsible for the standard 
conduct and general operations of a shift. 

(4) "Cleaners" 
(a) Grade 3—This classification provides the entry 

point for new cleaners who join the employer. 
Employees will serve their three months' proba- 
tionary period in this classification. 

The classification will mean an employee who 
has practical knowledge of all facets of cleaning 
including stripping and sealing of all flooring and 
high speed polishing of floors. 

(b) Grade 2—On successful completion of the proba- 
tionary period, a Grade 3 Cleaner will move 
automatically to this classification. 

(c) Grade 1—This classification will apply to only 
one cleaner who will act as the Department Head. 

It will mean an employee selected by the 
employer to be responsible for the standard, 
conduct and general operations of a shift. 

31.—No Reduction. 
(1) Nothing contained in this award shall entitle an 

employer to reduce the wage of any employee who, at the 
date immediately prior to the commencement of this award, 
is being paid a higher rate of wage than the minimum 
prescribed in this award for his or her class of work. 

(2) Nothing contained in this award shall entitle an 
employer to reduce the conditions of employment of any 
employee who, at the date immediately prior to the 
commencement of this award, is otherwise entitled to 
conditions which are superior to those prescribed in this 
award. 

32.—Consultative Mechanism. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity and to enhance the career opportunities and job 
security of employees. 

(2) At the enterprise there shall be established a 
consultative mechanism and procedure which will be 
appropriate to the size, structure and needs of the company. 
The mechanism will be agreed in writing between the parties 
and that agreement will be registered in the Western 
Australian Industrial Relations Commission. 

(3) Members of the consultative committee will receive 
appropriate training, as required and agreed by the parties, 
to allow them to effectively perform their functions as 
committee members.(4) The consultative committees will 
address only matters which are consistent with the objec- 
tives of subclause (1) of this clause. 

33.—Enterprise Agreements. 
(1) (a) The company and employees covered by this 

award, may reach agreement to move to vary provisions of 
this award to meet the requirements of the company's 
business and the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotiations between the 
persons directly concerned with their effect. 

(b) Where enterprise level discussions are considering 
matters requiring award variation the Union shall be notified 
as soon as is practicable by the company. 

(c) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, the Union 
during such negotiations. 

(d) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the Union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the Union. 

(e) Where the agreement represents the consent of the 
company and the majority of the employees concerned, the 
Union shall not unreasonably oppose the terms of that 
agreement. 

(f) No employees shall lose any existing entitlements to 
earnings for working ordinary hours of work as a result of 
the implementation of an enterprise agreement, provided 
that the company and employees may agree on terms and 
conditions in the aggregate no less favourable to the 
employees than those prescribed by "THE AWARD" for 
working ordinary hours of work. 

(3) Enterprise agreements shall be processed in accor- 
dance with the Industrial Relations Act 1979 and shall be 
subject to approval by the Western Australian Industrial 
Relations Commission. If approved it shall operate as a 
schedule to this award and take precedence over any 
inconsistency. 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

Editor's Note: For previous Orders and Decisions in these 
Applications see 72 WAIG 91 and 72 WAIG 257. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. P 10A of 1991. 
No. 1294A of 1991. 

COMMISSIONER S. A. KENNEDY. 
12 August 1992. 

Reasons for Decision. 
THE COMMISSIONER: These are applications by the 
Western Australian Police Union of Workers ("the Union") 
for variations to The Police Award 1965 and The Aboriginal 
Police Aides Award ("the Awards"). The applications are 
before the Commission by consent with the parties seeking 
an operative date of the first pay period on or after 31 July 
1992. The agreement between the parties to put these 
applications before the Commission by consent was reached 
only on 30 July 1992. 

The applications actually represent the second phase of 
a projected three phase implementation of various initiatives 
and award variations including increases in salary rates. 

The original claims of the Union which finally gave rise 
to this course were the subject of special case consideration 
in late 1991 pursuant to the then Wage Fixing Principles [71 
WAIG 2538]. In January 1992 the parties were back before 
the Commission with an agreed programme of initiatives 
and award variations. These were ratified. At that time the 
parties detailed the extent of progress on 26 agreed 
productivity issues. 

In July the parties were in dispute over the degree of 
progress and implementation overall of the productivity 
initiatives package. In short the Union asserted that the 
record of implemented change was such that the projected 
second phase salary increases were warranted whereas the 
Respondent asserted that there had been insufficient 
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progress. In the event conferences pursuant to section 32 of 
the Act were held and the parties engaged in an intensive 
round of discussions over a period of some two weeks. The 
result is now agreement on the outcomes at this point, with 
substantial agreement on further and specific implementa- 
tion by January 1993, including agreement in some 
instances to have recourse to arbitration by an earlier 
specified date should that prove necessary. 

The parties respectively outlined their positions on each 
of the 26 productivity initiatives and detailed the degree of 
implementation achieved and to achieve within agreed time 
frames. It is not necessary to reiterate all that detail. Only 
the main features are summarised here; with noting of some 
of the more distinct remaining differences. 

A number of initiatives such as part time employment, 
and flexibility in rostering are either capable of being 
implemented or are gaining acceptance. The Union identi- 
fied some of these measures as ones which are within the 
province of management. Nonetheless it acknowledges that 
it supports the changes and would actively promote their 
adoption and extension of implementation to its members 
across the ranks. In this respect the Commission recognises 
that the parties, having reached agreement on a total 
package, have joint responsibility to take whatever steps are 
necessary and appropriate within their respective ambits to 
fully achieve the potential of each part of the package and 
that the bona fides of each, if necessary, can be tested on 
the record of effort and achievement. 

It is noted that so far as the agreement that re-engagement 
of prior police officers in the WA service is concerned, the 
Union asserts that if such persons are re-engaged it opposes 
that occurring at senior constable level whereas the 
Respondent asserts that there is no award restriction on such 
a course and would see it as a decision for the Commissioner 
of Police. 

The stating of these respective positions here does not go 
to any examination of them on merit. The issue may not 
arise in practice. The parties may resolve it anyway if it 
does. What is clear though is that it should not be allowed 
to inhibit proper achievement of potential of the force and 
its members. 

It is noted that so far as the parties have agreed to 
rationalise duplicated tasks, the Union says that these still 
need to be identified while the Respondent sees this 
initiative as one which, as a condition of its consent here, 
must result in significant progress by the end of October. 
Again, the record of achievement (or the lack of it) will be 
a matter for examination by the Commission subsequently. 

Other initiatives for which timetables have been estab- 
lished include the implementation of a developed policy and 
procedures manual (January 1993); and the restructure of 
reimbursement allowances by agreement (16 October 1992) 
or by arbitration then if no agreement is reached. 

It is noted that the parties currently are inhibited from 
achieving two of the initiatives (the establishment of limited 
function personnel and a single award) by respectively the 
need for amendments to the Police Act and the participation 
of other unions. And there are some matters identified in 
transcript which the parties acknowledge need further 
examination and discussion before the initial prognosis for 
full implementation could be achieved. 

But by far the most significant initiative in the total 
package is the introduction of a horizontal career structure 
in concert with the extension of merit based promotion. The 
latter is to be via what the parties call Stages 2 and 3 on top 
of the merit promotion practices already in place since 1987 
and will include in the process the end of the rank of first 
class sergeant. 

The change would result in a police officer having two 
means of pursuing better pay and conditions; one, through 
pursuing promotion up through the ranks and the other 
through pursuing performance based pay increments within 
a rank. 

In essence the horizontal structure will mean that there 
will be opportunities for police officers to achieve bonus 
increments within the ranks of senior sergeant, constable 
and sergeant at intervals of two years. But the achievement 

of the increments is not to be automatic and it is not to be 
based on the length of service and it is not to be based on 
the length of time since a previous increase in salary 
occurred. It is to be based on appraisal of the individual 
within the period. 

Evidence of the Respondent's intentions on the applica- 
tion of the horizontal pay structure and the system of 
appraisal was given by the Assistant Commissioner for 
Personnel Management, Mr P.O. McGregor. 

He described the origins of the initiative, the development 
of the concept and the likely benefits for the police force. 
So far as this last is concerned he emphasised that it would 
encourage the participation of mature police officers within 
all levels, including walking the street on beats; would be 
an incentive to officers to maintain performance and 
develop; would reward experience and remove the pressure 
to pursue areas of work simply because they were avenues 
of promotion up through the ranks; would enable the 
development of a mentoring role within a rank; and would 
improve morale by rewarding on the basis of high 
performance at all levels. 

Within each two year period between increments becom- 
ing available, the individual is to be appraised three times 
at intervals of 6-8 months by his or her direct supervisor. The 
appraisals will be centrally administered and will be 
monitored by the planning and evaluation unit and, as well, 
it is intended to subject between 5-10% of the appraisals to 
in depth scrutiny. By these means the Respondent intends 
to maintain the integrity of the appraisals as measures of 
performance. Thus if there is any marked divergence 
between the appraisal outcome and the review process, there 
will be a follow up. No quotas have been set; this serving, 
according to the evidence of Mr McGregor, to underline the 
intention to truly reward performance and the absolute need 
to ensure that the appraisals provide true measures of that. 

For the Respondent, Ms Zupanovich emphasised that so 
far as the horizontal pay structure is concerned, it has always 
been understood by the parties that it was contingent on 
certain conditions. These were identified as follows. 

First, that the merit based promotion stages 2 and 3 had 
to be formally in place. (These were implemented on 15 July 
1992). Second that the system of appraisal had to be credible 
and not capable of being subverted into some sort of 
automatic, service-based increment system. To ensure this 
the Respondent intends to fully assess the appraisal system 
as developed to now prior to implementation (with the 
means of this to be finalised by 14 August 1992) and with 
the transition arrangements for the two years which will 
elapse before any opportunity for increment arises. Third, 
no additional resources are to be required for implementa- 
tion of the overlapping pay scales. Fourth, that the parties 
reach agreement on the transition arrangements in the light 
of the deletion of the first class sergeant position. 

I have no doubt that the development of the opportunity 
for incremental increases based on performance within ranks 
along with merit promotion is a significant initiative. There 
is no question that its existence will depend on its integrity 
in practice. Fundamentally that will depend on the integrity 
of the appraisal process. That will require constant and 
in-depth monitoring by senior management. Management 
clearly intends that that will be the case and has the tools 
to insist on it. The proof of the intention, of course, will be 
in the testing and reviewing and that is not a matter for the 
Commission at this point. 

However I make it quite clear that the ratification of these 
applications so far as the initiatives of the horizontal pay 
structure is concerned, can only be justified on the basis that 
the ensuing appraisals are truly performance appraisals and 
that checks and balances are incorporated within the system 
to ensure that the proper standards are not reduced or 
converted to mere time serving. Should that integrity be 
absent or inadequate then the justification for the structure 
disappears. And the award should be varied to reflect that 
at that time. 

It is noted that the Respondent's management intends to 
clearly set down the parameters of the scheme for all its 
employees and will take steps to ensure not only that it is 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2033 

well understood by those who would be directly affected by 
it either as individuals, or as supervisors but as by all senior 
management as well. It is presumed that the Union will play 
a significant part in this educative role too. It seems to me 
though that the parties might also usefully express within the 
award the basis on which the structure is erected so that no 
one can point subsequently to an award provision as 
somehow implying an increment increase is due merely by 
virtue of the holding of a rank and the carrying out of the 
duties of that rank for a period of time. 

Having regard for the joint record of these parties in 
sensibly and reasonably tackling the industrial agenda 
between them, I take the matter of the horizontal pay 
structure no further at this point though, of course, it should 
get further and more intensive examination from the 
Commission when the parties pursue the final phase of the 
initiatives package before it. 

Having regard for all before me I have concluded the 
applications should be ratified. Minutes will now issue with 
the agreed operative date applying. Should the parties wish 
to pick up on the suggestion in the earlier paragraph, they 
could do so at any speaking to the minutes of the orders. 

It is noted that both parties incorporated on the transcript 
their respective positions as to the conditions which would 
see finahsation of the negotiations initiated in 1989 through 
the prospective third phase. However, it serves no useful 
purpose here to reiterate those. Should there be any dispute 
in the process of the discussions and the implementation or 
further implementation of the initiatives, then that may be 
a matter for the Commission at that time. 

To facilitate the further consideration of the overall 
package pursuant to the ' 'third phase" in due course these 
applications will be divided. This will be reflected in the 
orders which now issue. 

Editor's Note: For previous publications for Applications 
see 72 WAIG 91 and 72 WAIG 257 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. P 10A of 1991. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

COMMISSIONER S. A. KENNEDY. 
14 August 1992. 

Order. 
HAVING heard Mr R. Stirling and with him Mr J. Bannan 
on behalf of the Applicant and Ms V. Zupanovich and with 
her Mr P. Kelly on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred under the 
Industrial Relations Act 1979 do hereby order— 

1. That pursuant to section 27(l)(s), Matter No. P 
10A of 1991 shall be divided such that the third 
phase consideration by the Commission of the 
parties' joint initiatives as identified by them in 
submissions to the Commission on the 4th day of 
August 1992 shall be designated Matter No. P 10B 
of 1991. 

2. That The Police Award "1965 as amended be 
further varied in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 31st day 
of My 1992. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete "2A. Wage Fixing Principles" from this 
clause. 

B. Delete "20. Extra Payment For Weekend and 
Other Duty" and insert in lieu thereof "20. Shift 
Penalties". 

2. Clause 2A.—Wage Fixing Principles: Delete this 
clause. 

3. Clause 5.—Definitions: Delete the definition of 
"Part-Time Employee" appearing in this clause, and insert 
the following in lieu thereof: 

"Part-time Employee" means an employee who is 
regularly employed to work less than thirty eight (38) 
hours per week. 

4. Clause 6.—Salaries: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) The rates payable in respect of the ordinary hours 

of duty shall be as prescribed hereunder. 
Provided that the rates prescribed for commis- 

sioned officers shall include allowance for duties 
performed beyond forty (40) hours per week and 
for work performed on public holidays and at 
weekends; 

(a) Commissioned Officer Per 
Ranks Annum 

$ 
Commander 71,684 
Chief Superintendent 69,970 
Superintendent 63,228 
Inspector—Base Rate 55,775 

(b) Sergeant Ranks Per 
Annum 

$ 
Senior Sergeant 45,167 
Sergeant—Base Rate 39,408 

(c) Other Ranks Per 
Annum 

$ 
Senior Constable 35,961 
First Class Constable 33,247 
Constable 

5th year of service and 31,163 
thereafter 

4th year of service 30,286 
3rd year of service 29,458 
2nd year of service 28,554 
1st year of service 28,384 

Recruits in Training 25,000 
(d) In addition to the salaries prescribed in this 

subclause employees at the ranks of sergeant 
and inspector are eligible for additional 
biennial salary increments subject to satisfac- 
tory performance appraisal as follows: 
Sergeants Per 

Annum 

Performance Increment 1 
Performance Increment 2 
Performance Increment 3 
Inspector 

Performance Increment 1 

582 
1,246 
2,201 
Per 

Annum 
$ 

2,940 
(e) (i) Employees at the substantive rank of 

sergeant who are not qualified for 
promotion to the rank of first class 
sergeant shall be paid at the rate for 
Sergeant—Base Rate in paragraph (b) 
of this subclause. 

(ii) Employees at the substantive rank of 
sergeant and who are qualified for 
promotion to first class sergeant shall 



have past service as a substantive 
sergeant up to a maximum of six (6) 
years recognised and in addition to the 
rate for Sergeant—Base Rate be paid an 
appropriate performance increment as 
provided in paragraph (d) of this sub- 
clause in recognition of that service. 

2 years service but less than 4 years 
Performance Increment 1. 

4 years service but less than 6 years 
Performance Increment 2. 

6 years of service or more—Perform- 
ance Increment 3. 

(iii) Employees at the substantive rank of 
sergeant who pass examinations for 
promotion to the rank of first class 
sergeant during 1992 will translate in 
the same manner as those in subpara- 
graph (ii) of this paragraph, effective 
from the beginning of the first pay 
period commencing on or after the date 
of notification of results. 

(iv) Employees at the substantive rank of 
first class sergeant shall in addition to 
the rate of Sergeant—Base Rate be paid 
Sergeant Performance Increment 3 in 
paragraph (d) of this subclause. 

(v) Employees who hold the substantive 
rank of sergeant and the brevet rank of 
first class sergeant will in addition to the 
rate for Sergeant—Base Rate be paid 
Sergeant Performance Increment 3 in 
paragraph (d) of this subclause whilst in 
the brevet position and if qualified for 
promotion to the rank of first class 
sergeant at the time of reverting to 
sergeant revert to an appropriate incre- 
mental point which recognises past 
service (up to a maximum of 6 years) 
since his/her substantive appointment at 
sergeant rank, consistent with the ar- 
rangement in subparagraph (ii) of this 
paragraph. 

(vi) Employees who hold the rank of chief 
inspector will in addition to the rate for 
Inspector—Base Rate in paragraph (a) 
of this subclause be paid Inspector 
Performance Increment 1 in paragraph 
(d) of this subclause. 

(vii) Employees who hold the rank of inspec- 
tor will be paid as Inspector—Base Rate 
until the completion of two (2) years 
substantive service at that rank and 
subject to a satisfactory performance 
appraisal be paid the additional Per- 
formance Increment 1 in paragraph (d) 
of this subclause. 

(f) Hours worked in excess of forty (40) in a 
week on a voluntary basis at sporting or other 
public events shall be considered ordinary 
hours of duty and paid in accordance with the 
hourly rate prescribed in subclause (2) of this 
clause. 

B. Delete su.bclause (6) of this clause and insert in lieu 
thereof the following: 

(6) (a) A part-time employee shall be paid a 
proportion of the appropriate full-time salary 
contained in this clause dependent on the 
number of ordinary hours worked. The salary 
shall be calculated in accordance with the 
following formula: 
Hours worked per Full-time fortnightly 

fortnight salary 
  X   

80 1 
(b) Subject to meeting the performance criteria 

applicable to a full-time employee a part- 

time employee shall be entitled to all 
available salary increments, on a pro rata 
basis by calculating the hours worked by the 
part-time employee each fortnight as a 
proportion of eighty (80). 

5. Clause 7.—Higher Duties: Delete this clause and insert 
in lieu thereof the following: 

7.—Higher Duties. 
Where any permanent position occupied by an employee 

of defined rank becomes temporarily vacant and an 
employee whose ordinary rate of pay is lower than the 
minimum rate applicable to the vacant position is instructed 
to act in the vacant position, for a period of five (5) 
consecutive working days or more, a higher duties allow- 
ance will be paid in the following circumstances. 

(1) Where the employee is instructed to perform the duties 
and accepts the responsibility of the higher position he/she 
shall be paid an allowance equal to the difference between 
the employee's own salary and the salary the employee 
would receive if he/she was permanently appointed to the 
position in which he/she is so directed to act 

(2) Five consecutive working days shall be deemed not 
to have been broken by rostered days off if the employee 
returns to act in the higher position on recommencement 
after days off. 

6. Clause 14.—Additional Allowances: Delete paragraph 
(a) of subclause (1) of this clause and insert in lieu thereof 
the following: 

(1) (a) Subject to the provisions of Clause 7.— 
Higher Duties of this Award, there shall be 
paid to an employee while occupying a 
position or performing any of the duties 
specified in Column 1 hereunder the appro- 
priate allowance prescribed in Column 2. 
Column 1 Column 2 

per annum 
$ 

Chief Superintendent (Disci- 
pline) 1,330 
Officer in Charge, 
Criminal Investigation 
Branch 1,330 
Officer in Charge, 
Road Traffic Patrol 346 
Officer in Charge, 
Liquor and Gaming Branch 1,110 
Officer in Charge, 
Firearms Branch 288 
Officer in Charge, 
Prosecuting Branch 288 
Officer in Charge, 
Forensic Branch 288 
Officer in Charge, 
Communications Branch 288 
Officer in Charge, 
Police Academy 288 
Officer in Charge, 
Establishment Branch 288 
Officer in Charge, 
Police Transport 288 
Officer in Charge, 
Staff Office 288 
Officer in Charge, 
Computing and Information 
Management Bureau 288 
Officer in Charge, 
Electronics Branch, Being the 
holder of at least a Second 
Class Commercial Operator's 
Certificate of Proficiency (in- 
clusive of all other allowances 
under this subclause) 346 
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Column 1 Column 2 
per annum 

Column 1 Column 2 
per annum 

Senior Supervisor, 
Water Police being in posses- 
sion of both a Certificate of 
Competency as Master Class 
V (Trading), or Higher Certi- 
fication and a Certificate of 
Competency as Marine En- 
gine Driver Grade II, or 
Higher Certification (inclu- 
sive of all other allowances 
under this subclause except 
the allowance payable to 
members of the police diving 
squad) 
Officer in Charge of a police 
station located outside of the 
metropolitan area (including 
Rottnest) required to occupy 
departmental quarters at- 
tached or adjacent thereto or 
an employee relieving in such 
position 
Officer in Charge of a police 
station located in the metro- 
politan area (excluding 
Rottnest) required to occupy 
departmental quarters at- 
tached or adjacent thereto or 
an employee relieving in such 
position 
Regional Officers 
Detectives, including Proba- 
tionary Detectives and Mem- 
bers attached to Internal Af- 
fairs, Internal Investigations 
Section or Bureau of Criminal 
Intelligence Field Surveil- 
lance 
Members of the Gold Stealing 
Detection Staff who are not 
Detectives 
Members of the Hazardous 
Devices Squad (inclusive of 
all other allowances under 
this subclause) 
Radio Technicians if in pos- 
session of at least a Second 
Class Commercial Operator's 
Certificate of Proficiency or 
the equivalent Radio Techni- 
cal Trades Certificate 
Trainee Radio Technicians on 
appointment 
Video Technicians where ap- 
propriately qualified 
Member of the Liquor and 
Gaming Branch 
Air Wing— 
Officers holding a Commer- 
cial Pilot's Licence and in 
addition an Instrument Com- 
mand Rating issued by the 
Civil Aviation Authority 
Officers holding a Commer- 
cial Pilot's Licence issued by 
the Civil Aviation Authority 
Members appointed to Com- 
munity Affairs Branch 
Members of the Coronial In- 
quiry Section 

Sergeant in Charge, Traffic 
Patrol Region 
Officer in Charge, 
Public Relations Office, Traf- 
fic Patrol Perth 
Members of the Commercial 
Agents Squad 
Water Police in possession of 
both a certificate of Compe- 
tency as Master Class V 
(Trading) or Higher Certifica- 
tion and a Certificate of Com- 
petency as Marine Engine 
Driver Grade H, or Higher 
Certification (inclusive of all 
other allowances under this 
subclause, except the allow- 
ance payable to membere of 
the Police Diving Squad) 
Water Police in possession of 
a Certificate of Competency 
as Master Class V (Trading) 
or Higher Certification with 
an Engineering endorsement 
(inclusive of all other allow- 
ances under this subclause, 
except the allowance payable 
to members of the Police 
Diving Squad) 
Water Police in possession of 
a Certificate of Competency 
as Master Class V (Trading) 
Restricted, or Master Class V. 
or Marine Engine Driver 
Grade II (inclusive of all other 
allowances under this sub- 
clause, except the allowance 
payable to members of the 
Police Diving Squad) 
Water Police in possession of 
a Certificate of Competency 
as Coxswain (Trading) (inclu- 
sive of all other allowances 
under this subclause) 
3rd Class Commercial Radio 
Operator's Certificate of Pro- 
ficiency (inclusive of all other 
allowances under this sub- 
clause) 
Members of the Communica- 
tions Branch (other than 
Radio Technicians) 
Analyst Operator Computing 
and Information Management 
Bureau 
Assistant Prosecution Officer, 
when appointed as such 
Members of the Legal Serv- 
ices Unit 
Members of the Traffic Patrol 
and members of the General 
Duties Section required to 
perform patrol and/or inquiry 
duties as the greater part of 
their duty 
Photography, after five years 
Breathalyser Operator 
Fingerprints—After 5 years' 
experience and upon being 
classed as having attained ex- 
pert status 
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Column 1 Column 2 
per annum 

$ 
Members of the Police Diving 
Squad 113 
Sergeant in Charge, Mounted 
Police Section 435 
Playing Members, Police Pipe 
Band 320 
Members of Division 79 201 
Members of Tactical Re- 
sponse Group 201 
Members of Forensic Branch 
1st Year 143 
2nd Year 195 
3rd Year 248 
4th Year 318 

7. Clause 18.—Hours of Duty: 

A. Immediately following paragraph (e) of subclause (2) 
of this clause, insert a new paragraph (f) as follows: 

(f) The provisions of this subclause shall not apply 
to part-time employees. 

B. Delete subclauses (9) and (10) of this clause and insert 
in lieu thereof the following: 

(9) (a) The shift arrangements prescribed in sub- 
clause (3) of this clause may be varied to 
meet the needs of a particular station, 
non-centre or centre. Such changes must be 
premised on the understanding that the 
majority of the employees stationed in the 
section, station or branch must genuinely 
agree in accordance with the requirements of 
Clause 39.—Award Modernisation of this 
award. 

(b) Such variation in shift arrangements may 
include any variation or combination of a 
minimum of six (6), and up to a maximum 
of ten (10) hour shifts and in excess of five 
(5) shifts in a week or forty (40) hours per 
week. 

(c) Where shifts of other than eight (8) hours are 
worked, meal breaks allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 
20.—Shift Penalties of this award shall be 
allowed on a pro-rata basis according to the 
number of hours in a shift 

(10) (a) Notwithstanding other provisions contained 
in this clause, a part-time employee may be 
employed to work less than thirty eight (38) 
hours per week. 

(b) An employee's regular part-time hours may 
be varied by the Commissioner with the 
consent of the employee and where this 
occurs, time worked up to eight (8) hours on 
any day or a total of less than thirty eight (38) 
hours in a week or any arrangement under 
subclause (9) of this clause is not overtime 
but an extension of the contract hours for that 
day or week. 

(c) Other provisions apply on a pro-rata basis. 

8. Clause 19.—Overtime: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) (a) Overtime means all time worked in excess 
of: 

(i) forty (40) hours in a week in the case of 
an officer in charge of a station required 
to occupy departmental quarters at- 
tached or adjacent thereto or an em- 

ployee relieving in such position who 
shall have no fixed daily hours of duty; 
and 

(ii) forty (40) hours in a week or eight (8) 
hours on any day in any other case for 
full-time employees except for recruits 
n training and the arrangements pro- 
vided in paragraph (c) of this subclause. 

(iii) thirty eight (38) hours in a week or eight 
(8) hours in a day in the case of a 
part-time employee except for the ar- 
rangements provided in paragraph (c) of 
this subclause. 

(b) Overtime shall be paid at the rate of time and 
one half for the first three (3) hours and 
double time thereafter. 

(c) The provisions contained in subparagraph (ii) 
and subparagraph (iii) of paragraph (a) of this 
subclause shall not apply where other ordi- 
nary hours shift arrangements are being 
worked in accordance with subclause (9) of 
Clause 18.—Hours of Duty. In such cases 
overtime shall be paid for periods in excess 
of the ordinary hours being worked on a shift. 

9. Clause 20.—Extra Payment For Weekend And Other 
Duty: Delete this clause and insert in lieu thereof the 
following: 

20.—Shift Penalties. 

(1) Employees (other than commissioned officers, recruits 
in training and those working in excess of forty (40) hours 
in a week on a voluntary basis at sporting and other public 
events) shall be paid an allowance of $15.85 for each 
ordinary eight (8) hour shift actually worked other than day 
shifts which commence on or between the hours of 6.00am 
and 10.00am on Monday to Friday. 

(2) Employees (other than those designated as Officer in 
Charge of a station required to occupy departmental quarters 
attached or adjacent thereto or an employee relieving in such 
a position or who are working in excess of forty (40) hours 
in a week on a voluntary basis at sporting or other public 
events) who work shifts of other than eight (8) hours 
duration under the provisions of subclause (9) of Clause 
18.—Hours of Duty shall be paid the shift allowance 
prescribed in subclause (1) of this clause where appropriate 
on a pro-rata basis. 

(3) A part-time employee actually working ordinary shift 
hours of other than eight (8) hours; on Monday to Friday 
commencing prior to 6.00am or concluding after 6.00pm; or 
at any time on a Saturday or Sunday, shall be paid a 
proportion of the appropriate allowance contained in 
subclause (1) of this clause. 

10. Clause 22.—Police Youth Clubs: Delete this clause 
and insert in lieu thereof the following: 

22.—Police Youth Clubs. 

(1) Members of the Police Force appointed to full-time 
Youth Activities with the Federation of Western Australian 
Police and Citizens' Youth Club (Inc) shall be granted an 
allowance of one hundred and thirty eight dollars ($138.00) 
per annum whilst so appointed. 

(2) Members of the Police Force appointed to perform 
duties involving not less than fifty percent of their time of 
youth work shall be paid an allowance of seventy one dollars 
($71.00) per annum whilst so appointed. 

(3) An employee who is employed on a part-time basis 
shil be paid a proportion of the appropriate allowance 
contained in this clause dependent on the number of hours 
worked. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. 1294A of 1991. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

COMMISSIONER S. A. KENNEDY. 
14 August 1992. 

Order. 
HAVING heard Mr R. Stirling and with him Mr J. Bannan 
on behalf of the Applicant and Ms V. Zupanovich and with 
her Mr P. Kelly on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred under the 
Industrial Relations Act 1979 do hereby order— . 

1. That pursuant to section 27(1 )(s), Matter No. 
1294A of 1991 shall be divided such that the third 
phase consideration by the Commission of the 
parties' joint initiatives as identified by them in 
submissions to the Commission on the 4th day of 
August 1992 shall be designated Matter No. 
1294B of 1991. 

2. That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect from the beginning 
of the first pay period commencing on or after the 
31st day of July 1992. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete "2A. Wage Fixing Principles" from this 
clause. 

B. Delete "16. Extra Payment For Weekend and 
Other Duty" and insert in lieu thereof "16. Shift 
Penalties". 

2. Clause 2A.—Wage Fixing Principles: Delete this 
clause. 

3. Clause 5.—Definitions: Delete the definitions of 
"Part-Time Employee" and "Public Event" appearing in 
this clause, and insert the following in lieu thereof: 

"Part-time Employee" means an employee who is 
regularly employed to work le.ss than thirty eight (38) 
hours per week. 

•"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Channel 7 Christmas Pageant, Royal Agri- 
cultural Society Show. 96FM Sky Show, Bindoon 
Rock Festival, Anzac Day Services and Marches, City 
to Surf Fun Run, Easter Road Safety Campaign and/or 
similar such events. 

4. Clause 6.—Salaries: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) The rates payable in respect of the ordinary hours 

of duty shall be as described hereunder: 
Per 

Annum 
$ 

Police Aide 26,295 
First Class Aide 27,320 
Senior Aide 29,817 
Hours worked in excess of forty (40) in a week on 
a voluntary basis at sporting or other public events 
shall be considered ordinary hours of duty and 

paid in accordance with the hourly rate prescribed 
in subclause (3) of this clause. 

B. Delete subclauses (3) and (4) of this clause and insert 
in lieu thereof the following: 

(3) (a) For the purpose of ascertaining the rate per 
fortnight the total annual salary shall be multiplied 
by 12 and divided by 313. 

(b) For the purpose of ascertaining the rate per day the 
rate per fortnight shall be divided by 10. 

(c) For the purpose of ascertaining the rate per hour 
the annual salary prescribed in subclause (1) of 
this clause shall be divided by three hundred and 
thirteen (313), multiplied by twelve (12) and 
divided by eighty (80). 

(4) A part-time employee shall be paid a proportion of the 
appropriate full-time salary contained in this clause depend- 
ent on the number of ordinary hours worked. The salary shall 
be calculated in accordance with the following formula— 
Hours worked per fortnight Full-time fortnightly salary 

80 i 
5. Clause 14.—Hours of Duty: 
A. Delete subclauses (1) and (2) of this clause and insert 

in lieu thereof the following: 
(1) (a) The ordinary hours of duty for employees 

shall average thirty eight (38) per week with 
the actual hours of work being forty (40) per 
week to be worked as eight (8) hours per day 
over any five (5) days of the week. 

(b) An employee rostered off duty who returns 
on a voluntary basis for additional duty at 
sporting or other public events shall be paid 
at the hourly rate provided in subclause (3) 
of Clause 6.—Salaries of this award. 

In such instances the other provisions of 
this award are suspended and the provisions 
of Clause 15.—Overtime of this award shall 
not apply. 

In the event that cancellation of the 
sporting or other public event occurs within 
twelve (12) hours of the contracted starting 
time for the sporting or other public event, 
employees not previously notified of the 
cancellation will be compensated by pay- 
ment of two (2) hours pay at the ordinary rate 
of pay. 

(2) (a) For each ordinary day worked all employees 
shall accrue twenty four (24) minutes to be 
taken as accrued paid time off. Such accrued 
paid time off shall accumulate to a maximum 
of twelve (12) days in each twelve month 
period. 

(b) The accrued days off shall be taken at a time 
mutually convenient to the employee and the 
Commissioner at any time during the year 
when such entitlement is due or where a 
mutually convenient time cannot be agreed 
at a time determinedly the Commissioner. 
Where the accrued clays are not taken as 
above residual days shall be taken as a block 
in the following year either before or in 
conjunction with annual leave. 

(c) Where an employee is required to return to 
work on a day allocated as an accrued day off 
an alternate day shall be allocated unless 
such day was shown on a roster posted in 
accordance with subclause (7) of this clause. 

(d) An employee, who is required to return to 
work on a day allocated as an accrued day off 
on a roster posted in accordance with 
subclause (7) of this clause shall be paid as 
a minimum payment at overtime rates for 
three (3) hours plus one (1) hour for 
travelling. 
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(e) Employees who: 
(i) resign or retire from the Force and have 

accumulated accrued day(s) off but have 
not taken those days off shall be paid for 
the total accumulated hours on termina- 
tion at the ordinary rate of pay; or 

(ii) terminate their employment and have 
taken accrued day(s) off for which no 
entitlement has accrued shall have their 
salary reduced on termination by the 
total hours for which payment has been 
made out but for which the employee 
has no entitlement toward those accrued 
day(s) off. 

(f) The provisions of this subclause shall not 
apply to part-time employees. 

B. Delete subclauses (9) and (10) of this clause and insert 
in lieu thereof the following: 

(9) (a) The shift arrangements prescribed in subclause (3) 
of this clause may be varied to meet the needs of 
a particular station, non-centre or centre. Such 
changes must be premised on the understanding 
that the majority of the employees stationed in the 
section, station or branch must genuinely agree in 
accordance with the requirements of Clause 
22.—Award Modernisation of this award. 

(b) Such variation in shift arrangements may include 
any variation or combination of a minimum of six 
(6) and up to a maximum of ten (10) hour shifts 
and in excess of five (5) shifts in a week or forty 
(40) hours per week. 

(c) Where shifts of other than eight (8) hours are 
worked, meal breaks as allowed under subclause 
(6) of this clause and shift penalties provided 
under subclause (1) of Clause 16.—Shift Penalties 
shall be allowed on a pro rata basis according to 
the number of hours in a shift 

(10)(a) Notwithstanding other provisions contained in 
this clause, a part-time employee may be em- 
ployed to work less than thirty eight (38) hours per 
week. 

(b) An employee's regular part-time hours may be 
varied by the Commissioner with the consent of 
the employee and where this occurs, time worked 
up to eight (8) hours on any day or a total of less 
than thirty eight (38) hours in a week or any 
arrangement under subclause (9) of this clause is 
not overtime but an extension of the contract hours 
for that day of the week. 

(c) Other provisions apply on a pro rata basis. 
6. Clause 15.—Overtime: Delete subclause (2) of this 

clause and insert the following in lieu thereof: 
(2) (a) Overtime means all time worked in excess of: 

(i) Forty (40) hours in a week or eight (8) hours 
on any day in the case of a full-time 
employee except for the arrangements pro- 
vided in paragraph (c) of this subclause; and 

(ii) Thirty eight (38) hours in a week or eight (8) 
hours on any day in the case of a part-time 
employee except for the arrangements pro- 
vided in paragraph (c) of this subclause. 
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7. Clause 16.—-Extra Payment for Weekend and Other 
Duty: Delete this clause and insert the following in lieu 
thereof: 

16.—Shift Penalties. 
(1) Employees other than those working in excess of forty 

(40) hours in a week on a voluntary basis at sporting and 
other public events shall be paid an allowance of $15.85 for 
each ordinary eight (8) hour shift actually worked, other than 
day shifts which commence on or between the hours of 
6.00am and 10.00am on Monday to Friday. 

(2) Employees other than those working in excess of forty 
(40) hours in a week on a voluntary basis at sporting or other 
public events, who work shifts of other than eight (8) hours' 
duration under the provisions of subclause (9) of Clause 
14.—Hours of Duty of this award, shall be paid the shift 
allowance prescribed in subclause (1) of this clause where 
appropriate on a pro-rata basis. 

(3) A part-time employee actually working ordinary shift 
hours of other than eight (8); on a Monday to Friday 
commencing prior to 6.(X)am or concluding after 6.00pm; or 
at any time on a Saturday or Sunday, shall be paid a 
proportion of the appropriate allowance contained in 
subclause (1) of this clause. 

AWARDS/AGREEMENTS— 

Variation of— 

ABORIGINAL MEDICAL SERVICE EMPLOYEES' 
AWARD. 

No. A26 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Broome Regional Aboriginal Medical Service and Others. 

No. 122 of 1990(R2) 
and 

No. 1393 of 1991. 
COMMISSIONER J.A. NEGUS. 

3 September 1992. 
Order. 

HAVING heard Ms D. Blaskett and Ms R. Roberts on behalf 
of the Applicant, and Dr I. Wronski and Mr M.A. O'Connor 
on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Aboriginal Medical Service Employees' 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 1 July 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(b) Overtime shall be paid at the rate of time and one 
half for the first three (3) hours and double time 
thereafter. 1- Clause 2.—Arrangement: 

(c) The provisions contained in paragraph (a) of this A- 2A-State Wa8e 

subclause shall not apply where other ordinary Principles-September 1989. 
hours shift arrangements are being worked in B. Immediately following the number and title 
accordance with subclause (9) of Clause 14.— 27.—Dispute Settling Mechanism add the follow- 
Hours of Duty of this award. In such cases ing number and title: 
overtime shall be paid for periods in excess of the 28. Award Modernisation and Enterprise Con- 
ordinary hours shifts being worked. sultation 
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2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 5.—Contract of Employment: Immediately 
following subclause (2) of this clause insert the following: 

(3) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of this award, 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 14.—Transport: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) (a) An employee proceeding on annual leave 
shall on request and upon production of 
tickets be granted the value of an economy 
return airfare to Perth, or, if the employee 
elects, the value of an economy return airfare 
to a destination other than Perth, whichever 
is the lesser. Provided that this paragraph 
shall only apply to employees employed in 
any locations delineated by paragraphs (3), 
(4), (5) or (6) of subclause (2) of Clause 
23.—District Allowance of this award. 

(b) An employee may elect to make alternative 
travel arrangements and shall have all ex- 
pected travelling expenses except meal costs 
met by the employer prior to commencement 
of the journey but this payment shall not be 
retained by the employee unless receipts or 
other evidence of the completed journey are 
provided on return by the employee. Pro- 
vided that where an employee elects to fly to 
a destination other than Perth or to make 
alternative travel arrangements to Perth or 
another destination, the maximum reim- 
bursement shall not exceed the cost of a 
return airfare to Perth. 

(c) An entitlement under this subclause not 
exercised by an employee in any year, shall 
accrue, and be exercisable in any subsequent 
year at the discretion of the employee. 

(d) Nothing in this award shall be deemed to 
prevent an employee using accrued entitle- 
ments as set out in paragraph (c) of this 
subclause for members of that employees 
family. 

5. Clause 26.—Wages: Delete this clause and insert in 
lieu thereof the following: 

26.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
(1) "Field Officer" shall mean an untrained 

employee appointed as such in the Aborigi- 
nal Medical Service. 

(3) (a) "Conditionally Registered Health 
Worker" shall mean an employee who 
has completed at least one module of the 
six required for full certification and 
provides less complex direct patient 
care in communities or tribal areas. 

$ 
1st six months 383.70 
2nd six months 389.00 
2nd year 393.60 
3rd year 397.30 
5 th year 401.00 
8th year 406.20 

(b) The ordinary rate of wage prescribed in 
subclause (a) hereof shall be increased 
by $3.20 per week for each additional 
module a conditionally registered health 
worker completes. 

(4) "A Fully Certificated Health Worker" shall 
mean an employee who has completed the 
six modules required for full certification. 

$ 
1st year 398.10 
2nd year 402.40 
3rd year 411.30 
5th year 421.10 
8th year 432.00 

(5) "A Fully Certificated Health Worker— 
Medication Certificate Grade 1" shall mean 
an employee who is fully certified and has 
gained a Medication Certificate Grade 1 and 
who has responsibility for administering a 
range of drugs and medication under the 
"Standing Orders" of the responsible medi- 
cal practitioner. 

$ 
1st year 468.80 
2nd year 491.60 
3rd year 514.20 
5th year 537.40 
8th year 561.40 

(6) "A Fully Certificated Health Worker— 
Medication Certificate Grade 2" shall mean 
an employee who is fully certified and has 
gained both the first and second Medication 
Certificates, which will provide greater re- 
sponsibility to and administer a wide range 
of drugs and medications under the "Stand- 
ing Orders" of the responsible medical 
practitioner. 

$ 
1st year 514.20 
2nd year 526.90 
3rd year 539.50 
5th year 552.60 
8th year 570.40 

ist year 
2nd year 
3rd year 
5th year 
8th year 

383.70 
388.20 
392.30 
397.00 
405.50 

(2) "Environmental Health Worker" shall mean 
an employee who has completed the six week 
mandatory course and six months field 
supervision and who is responsible for water 
supply, sewerage maintenance and other 
environmental health protection. 

1st six months 
2nd six months 
2nd year 
3rd year 
5th year 
8th year 

383.70 
389.00 
393.60 
397.30 
401.00 
406.20 

(7) "Regional Health Co-Ordinator" shall mean 
an employee who is fully certified with 
Medication Certificates 1 and 2 and has 
responsibility for instruction in health units, 
field supervision and a community liaison 
role. 

$ 
1st year 644.10 
2nd year 650.40 
3rd year 667.40 
5th year 675.50 
8th year 698.90 

(8) Enrolled Nurse— 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
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(9) Enrolled Nurse- 

Special Class 456.10 
(10) Junior Employees: Junior employees shall 

receive the following percentage of the 1st 
year rate: 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(11) (a) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased 
by $8.60 per week when a registered 
enrolled nurse has obtained a post basic 
certificate approved by the Nurses 
Board of Western Australia and he/she 
is required to use the knowledge gained 
in that certificate as part of his/her 
employment 

(b) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased 
by $6.90 per week when a registered 
enrolled nurse becomes proficient to do 
work deemed extraordinary by the em- 
ployer or the Western Australian Indus- 
trial Relations Commission. 

(c) The on call allowance shall be paid to 
health workers for each on call period 
they are rostered to. 

(12) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses 
Board of Western Australia shall, for the 
purposes of this clause, be deemed to be an 
enrolled nurse. 

(13) Supervisory Allowance 
A registered health worker who is super- 

vising other employees and responsible for 
the operation of a clinic, health unit or 
outpost shall be paid the ordinary wage 
prescribed for the classification in which they 
are employed increased by 4.5%. 

(14) An enrolled nurse who has successfully 
completed the health worker module for 
enrolled nurses or who has received a waiver 
from the certification panel shall be paid no 
less than the fully certificated health 
worker—medication certificate grade 1. 

(15) Where an enrolled nurse is engaged as a 
health worker and that enrolled nurse wishes 
to maintain their enrolled nurse registration, 
the employer shall provide work in a nursing 
situation each year to enable them to main- 
tain their registration with their nurses' 
board. 

(16) Gardener $ 
1st year of employment 374.60 
2nd year of employment 379.60 
3rd year of employment and there- 
after 383.80 
Domestic 
1st year of employment 374.60 
2nd year of employment 379.60 
3rd year of employment and there- 
after 383.80 
Cook 
1st year of employment 394.90 
2nd year of employment 399.20 
3rd year of employment and there- 
after 403.30 
Driver of Motor Vehicle (under 1.2 
tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 
after 

394.80 
398.60 

401.70 

Driver of Motor Vehicle (exceed- 
ing 1.2 tonnes capacity but not 
exceeding 3 tonnes capacity) 
1 st year of employment 399.10 
2nd year of employment 402.80 
3rd year of employment and there- 
after 406.00 
Bus Driver (under 25 passengers) 
1st year of employment 401.20 
2nd year of employment 404.90 
3rd year of employment and there- 
after 408.10 
Storeperson (Grade 1) 
1st year of employment 388.90 
2nd year of employment 392.80 
3rd year of employment and there- 
after 396.20 

(17) Leading hands shall be paid the ordinary 
wage prescribed for the classification in 
which they are employed increased by: 

(a) $13.90 per week when in charge of not 
less than three and not more than 10 
other employees; 

(b) $20.90 per week when in charge of more 
than 10 and not more than 20 other 
employees; and 

(c) $27.80 per week when in charge of more 
than 20 employees. 

(18) "Alcohol Rehabilitation Assistant" shall 
mean an employee who holds similar qualifi- 
cations and experience as a "Fully certifi- 
cated Health Worker" as described in sub- 
clause (4) of this clause, or possesses such 
other expertise as deemed appropriate by the 
employer for this category of work. 

$ 
1st year of employment 445.10 
2nd year of employment 451.10 
3rd year of employment and there- 457.00 
after 

(19) "Alcohol Rehabilitation Supervisor" shall 
mean an employee who in addition to the 
requirements of an "Alcohol Rehabilitation 
Assistant" as described in subclause (18) of 
this clause, shall also be capable of managing 
an Alcohol Rehabilitation Programme, su- 
pervising staff and clients, and other duties 
associated with supervising hostel style ac- 
commodation, in conjunction with an alcohol 
rehabilitation programme. 

$ 
1st year of employment 539.50 
2nd year of employment 552.20 
3rd year of employment and there- 
after 570.40 

6. Clause 27.—Dispute Settling Mechanism: Immedi- 
ately following this clause insert the following new clause: 

28.—Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each service a consultative mechanism may be 
established by the employer, or shall be estab- 
lished upon request by the employees or their 
Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and 
needs of that service and shall be agreed between 
the employer and the Union. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
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this clause. Where matters addressed concern 
award provisions then the Union shall be notified 
and invited to attend consultative committees. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the service must genuinely agree 
to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) neither the Union nor the employer shall 
unreasonably oppose any agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

BP REFINERY (KWINANA) (SECURITY 
OFFICERS') AWARD, 1978 

No. R 56 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

BP (Kwinana) Oil Refinery Pty Ltd and Another. 
No. 1395 of 1991. 

COMMISSIONER R.N. GEORGE. 
3 September 1992. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr G. Blyth on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the BP Refinery (Kwinana) (Security Officers') 
Award, 1978 be varied in accordance with the 
following Schedule and that such variation shaU have 
effect from the beginning of the first pay period 
commencing on or after the 28th day of July 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement. Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Holidays 
9. Annual Leave 

10. Absence Through Sickness 
11. Long Service Leave 
12. Compassionate Leave 
13. Shift Allowances 
14. Saturday and Sunday Work During Ordinary 

Hours 
15. Overtime 
16. Call Back 
17. Access to Records 
18. Posting of Notices 
19. Special Rates and Provisions 
20. Wages 
21. No Reduction 
22. Maternity Leave 
23. Payment of Wages 
24. Effect of 38 Hour Week 
25. Superannuation 
26. Superannuation Record 
27. Dispute Settlement Procedures 
28. Training Programme and Leave 
29. Structural Efficiency and Award Modernisation 

Schedule of Respondents 
2. Clause 2A.—State Wage Principles—September 1989. 

Delete this clause. 
3. Clause 6.—Contract of Employment. 

A. Delete subclause (2) of this clause and insert in 
lieu thereof the following: 

(2) (a) Subject to what is provided elsewhere in 
this subclause, weekly and part-time 
officers shall, by a legible notice dis- 
played in a place accessible to such 
officers, be notified of the commencing 
and ceasing times of ordinary hours of 
work rostered by an employer no later 
than one week prior to the operative date 
of such roster or any subsequent opera- 
tive date of an amendment thereto. 

(b) A lesser period of notice than that 
prescribed in paragraph (a) hereof may 
be given by an employer in circum- 
stances where— 

(i) such is agreed between an em- 
ployer and the union in writing; or 

(ii) the prescribed period of notice is 
not practicable because of an emer- 
gency; or 

(iii) an employer wishes to amend a 
notified roster and an officer af- 
fected by the amendment agrees to 
a lesser period of notice in writing 
at the time that such amendment is 
to occur. 

(c) The one week notice period referred to 
in paragraph (a) of this subclause shall 
not apply in the event that a part-time 
officer agrees to work an additional 
shift. Subject to Clause 13.—Shift Al- 
lowances and Clause 14.—Saturday and 
Sunday Work During Ordinary Hours of 
this award, a part-time officer who 
agrees to work an additional shift shall 
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be paid ordinaty rates for such addi- 
tional shift. 

(d) Where an employer is convicted of a 
breach of this subclause, the union shall 
be at liberty to claim overtime for 
officers whose hours have been illegally 
changed. 

B. Immediately following subclause (7) of this clause 
insert a new subclause (8) as follows: 
(8) An employer may direct an officer to carry 

out such duties as are within the officer's 
skill, competence and training. 

4. Clause 9.—Annual Leave. Delete subclause (6) of this 
clause and insert in lieu thereof the following: 

(6) By agreement between the employer and officer, 
an officer may take annual leave in more than one 
period, provided that none of such periods shall 
be less than one week in duration. 

5. Clause 15.—Overtime. Delete subclauses (1) and (2) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of paragraph (c) of 
subclause (2) of Clause 6.—Contract of Employ- 
ment of this award, and except as hereinafter 
provided, all work done outside ordinary hours 
prescribed by Clause 7.—Hours of this award, 
shall be paid for at the rate of time and one-half 
for the first two hours and double time thereafter. 
Continuous shift officers shall be entitled to 
double time. In computing overtime each day's 
work shall stand alone. 

(2) An officer required to work in excess of one hour 
after completion of his/her ordinary shift, without 
being notified before the completion of the 
previous day or shift, shall be paid a meal 
allowance of $6.10. A further meal allowance of 
$4.15 shall be paid on the completion of each 
additional four hours' overtime worked. 

6. Clause 17.—Time and Wages Record. Delete this 
clause and insert in lieu thereof the following: 

17.—Access to Records. 
(1) The employer shall keep a time and wages record 

showing the name and address of each officer, the 
nature of their work and classification pursuant to 
Clause 20.—Wages of this award, the hours 
worked each day and the wages and allowances 
paid each week. Any system of automatic record- 
ing by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The employer shall keep a written record showing 
the name of each officer required by the employer 
to carry a firearm and the dates of firearms training 
undertaken by each such officer according to the 
requirements of subclause (3) of Clause 19.— 
Special Rates and Provisions of this award. 

(3) The records refenred to in subclauses (1) and (2) 
hereof shall be open for inspection by a duly 
accredited official of the union during the usual 
office hours, at the employer's office or other 
convenient place, and the official shall be allowed 
to take extracts therefrom. The employer's work 
shall be deemed to be a convenient place for the 
purpose of this subclause and if for any reason the 
record be not available at the works when the 
official calls to inspect it, it shall be made 
available for inspection within 24 hours either at 
the employer's office or at the works. 

7. Clause 19.—Special Rates and Provisions. Delete 
subclause (6) of this clause and insert in lieu thereof the 
following: 

(6) Where the employer requires an officer to wear a 
uniform, the following provisions shall apply— 
(a) The uniform issue shall be provided by the 

employer and shall be replaced on a fair wear 
and tear basis. 

(b) For full-time or part-time officers the uni- 
form issue shall be as follows: 

shirts 
2 pairs of trousers or slacks or skirts 
1 tie or scarf 
1 jacket or jumper 

(c) For casual officers the uniform issue shall be 
as follows: 

2 shirts 
1 pair of trousers or slacks or skirts 
1 tie or scarf 
1 jacket or jumper 

(d) The officer shall be responsible for the 
laundering of and the cost of laundering any 
uniform supplied. 

8. Clause 20.—Wages. Delete subclauses (1) and (4) of 
this clause and insert in lieu thereof the following 
respectively: 

(1) The rate of pay for officers under this award shall 
be as follows— 

Total 
Per Week 

$ 
Security Officer (first 12 months) 407.70 
Security Officer (thereafter) 421.80 

(4) Leading Hands 
Any officer placed in charge of other officers 

shall be paid in addition to the appropriate wage 
prescribed, the following: 

$ 
Per Week 

(a) If placed in charge of not less than 
three and not more than ten other 
officers 16.60 

(b) If placed in charge of not less than 
ten and not more than 20 other 
officers 25.40 

(c) If placed in charge of more than 20 
other officers 32.70 

9. Clause 25.—Superannuation. Immediately following 
this clause add the following new clauses. 

26.—Superannuation Record. 
(1) The employer shall keep a record of time worked 

for the purposes of establishing the officer's 
entitlement to occupational superannuation, in 
accordance with the Miscellaneous Workers' 
(Security Industry) Superannuation Award, 1987, 
and records of payment made to the fund for the 
officer. 

(2) (a) The superannuation record referred to in 
subclause (1) of this clause shall be open for 
inspection by a duly accredited official of the 
union during the usual office hours at the 
employer's registered office or principal 
place of business, and the official shall be 
allowed to take extracts from the record. 

(b) If for any reason the superannuation record 
is not available at the registered office or 
principal place of business when the official 
calls to inspect it, it shall be made available 
for inspection within 24 hours either at the 
employer's registered office or principal 
place of business. 

(c) The inspection of the records is to be 
conducted in such a manner that it does not 
interfere unduly with the conduct of the 
employer's business. 

27.—Dispute Settlement Procedures. 
(1) Issues in dispute shall be resolved between the 

officer(s) and the employer in accordance with the 
following procedure— 

Step 1 — Should a dispute arise, the officer 
first refers the grievance to the 
supervisor. 
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Step 2 — If it is not resolved satisfactorily 
at that stage, the officer may then 
refer the grievance to the job 
steward. 

Step 3 — The job steward discusses the 
matter with the supervisor. 

Step 4 — Where a matter is not referred to 
a job steward, or it is unresolved 
at the steward-supervisor discus- 
sion stage, the officer or the job 
steward raises the matter with the 
area manager. 

Step 5 — The area manager investigates 
and gives an answer within 48 
hours, unless the parties agree a 
longer period is justified and 
necessary. 

Step 6 — If the matter is still not settled, the 
job steward refers it to the appro- 
priate full-time official of the 
union. 

Step 7 — At this point, the union negotiates 
with the State manager of the 
company. 

If requested, the union and appropriate em- 
ployer representative shall assist the officers to 
resolve the dispute. 

(2) Should issues remain unresolved, the appropriate 
union official and employer representative shall 
then assist the officers to resolve the problem. 

(3) If the matter still cannot be resolved, the matter 
may be referred to the Western Australian 
Industrial Relations Commission. 

(4) Other than in the case of genuine occupational 
health and safety reasons, work shall continue 
while the procedures directed by this clause are 
followed. 

28.—^Training Programme and Leave. 
(1) An employer shall, either through consultation in 

accordance with Clause 29.—Structural Effi- 
ciency and Award Modernisation hereof, or 
through the establishment of a training committee, 
develop a training programme consistent with— 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; and 

(c) the need to develop vocational skills relevant 
to the enterprise and the security industry 
through courses conducted by accredited 
educational institutions and providers. 

(2) Should it be agreed that a training committee be 
established, such committee shall be constituted 
by equal numbers of employer and officer 
representatives and have a charter which clearly 
states its role and responsibilities. The charter may 
include, for example- 
la) formulation of a training programme and 

availability of training courses and career 
opportunities to officers; 

(b) dissemination of information on the training 
programme and availability of training 
courses and career opportunities to officers; 

(c) recommendation of individual officers for 
training and reclassification; and 

(d) monitoring and advising management and 
officers regarding the ongoing effectiveness 
of the training. 

(3) An officer who is approved to attend, and so 
attends, additional training established by a 
programme developed pursuant to this clause, 
shall— 

(a) not lose wages for a period of absence from 
duty to attend such training when it is 

undertaken during the officer's normal ros- 
tered hours of duty; and 

(b) be paid the appropriate ordinary time rates 
for any period of attendance at such training 
which occurs outside of, or in excess of, the 
officer's normal rostered hours of duty. 

29.—Structural Efficiency and Award 
Modernisation. 

(1) The parties to this award are to co-operate 
positively to increase the efficiency and produc- 
tivity of the security industry and to enhance the 
career opportunities and job security of officers in 
the industry. 

(2) The employer, officers and the union shall 
establish a consultative mechanism and proce- 
dures appropriate to the size, structure and needs 
of the enterprise. Measures raised by the parties 
for consideration consistent with the objectives of 
subclause (1) hereof shall be processed through 
that consultative mechanism and procedures. 

(3) Considerations consistent with subclause (1) 
hereof shall include measures related to implem- 
entation of a new classification structure, the 
facilitative provisions contained in the award and 
matters concerning training. 

(4) Without limiting the rights of either the employer 
or the union to arbitration, any other measures 
designed to increase flexibility at a work place/ 
enterprise sought by any party shall be notified to 
the Commission and by agreement of the parties 
involved shall be implemented subject to the 
following requirements— 

(a) the majority of officers affected by any 
change at the work place must genuinely 
agree to such change; 

(b) officers shall not lose income applicable to 
their ordinary hours of work as a result of the 
change; 

(c) the union must be a party to the agreement; 
(d) the union shall not unreasonably oppose any 

agreement; and 
(e) any agreement shall be subject to approval by 

the Western Australian Industrial Relations 
Commission and, if approved, shall operate 
as a schedule to this award and take 
precedence over other provisions of this 
award to the extent of any inconsistency. 

CARGILL AUSTRALIA LIMITED—SALT 
PRODUCTION AND PROCESSING AWARD 1988 

No. A 34 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, Amalgamated Metal Workers 

and Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia (Western 

Australian Branch), Perth 
and 

Cargill Australia Ltd—Leslie Salt Department. 
No. 488 of 1990 (R2). 

COMMISSIONER J. F. GREGOR. 
27 July 1990. 

Order. 
HAVING heard Mr G. D. Bartlem and Mr S. Booth on 
behalf of the Applicants and Mr R. H. Gifford on behalf of 
the Respondent, and by consent, the Commission, pursuant 
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to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Cargill Australia Limited—Salt Production 
and Processing Award 1988 as amended be further 
amended in accordance with the attached Schedule 
with effect from the beginning of the first pay period 
commencing on or after the 10th day of May 1990. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Definitions: Immediately following sub- 

clause (9) of this clause insert two new subclauses as 
follows— 

(10) "INDUSTRIAL ELECTRICIAN" shall mean a 
qualified electrical fitter or qualified electrical 
installer who has been appointed and classified as 
such by the company and who in addition to being 
the holder of a current B class "open licence" 
issued by the S.E.C.W.A.— 
(a) has worked as an electrical tradesperson for 

not less than two years on maintenance or 
heavy industrial and mining equipment, and 

(b) has then been employed by the Company on 
heavy industrial and mining equipment for 
not less than 12 months, and 

(c) who is required to possess and apply to 
his/her work a level of trade competence in 
excess of that required of the base electrical 
tradesperson, including a level of compe- 
tence in industrial electronics and complex 
circuitry which is higher than that reasonably 
expected of the base tradesperson and less 
than that required of an Electrical Special 
Class, and 

(d) whose competence is proved by a means 
agreed between the Company and the Union 
before any employee is promoted to this 
classification. 

(e) provided that any dispute which occurs as to 
the level of competency represented by 
subparagraph (c) or (d) of this clause will be 
referred to the Commission for determina- 
tion. 

(11) DEFINITIONS—A.W.U. CLASSIFICATIONS 
PROCESS WORKER 1 (P.W.I) LEVEL 1 
Washplant Attendant 
Requirements to be classified 
Must be able to operate the wash plant. 
A P.W. 1 washplant attendant will be responsible 
for the washing and stacking of salt, taking 
samples to be tested at the laboratory, starting and 
stopping pumps and conveyors, washing and 
cleaning floor and framework, moving stacker, 
assisting the dumping of salt by the pond trucks 
and have a sound knowledge of the washplant 
manual and be able to recognise any malfunction. 
A P.W.I washplant attendant will also be trained 
to be used as a conveyor attendant at the port 
facility. 

PROCESS WORKER 1—CONVEYOR ATTEN- 
DANT (P.W.I) 
A P.W.I conveyor attendant will be responsible 
for the running of all conveyors at the port facility. 
Duties will include stopping and starting the 
conveyors, moving stacker, washing floors and 
framework assisting the port haul trucks to dump, 
making sure screens are clear of foreign objects 
and have a sound knowledge of the port facility 
manual and be able to recognise any malfunction. 

A P.W. 1 conveyor attendant will also be trained 
to operate the washplant. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to on the job 
training with an agreed competency standard 
being reached. 

PROCESS WORKER 2—(P.W.2) LEVEL 2 
Requirements to be classified 
Must be able to operate the A.4. 
A P.W.2 will be responsible for the correct 
loading of the port haul trucks, taking samples to 
be tested at the laboratory, starting and stopping 
the truck loading procedure and have a sound 
knowledge of the A.4 manual and be able to 
recognise any malfunction. 
A P.W.2 will also be trained to operate the 
washplant and to be used as a conveyor attendant 
at the port facility. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to on the job 
training with an agreed competency standard 
being reached. 

PROCESS WORKER 3 (P.W.3)— 
SMPLOADER LEVEL 3 
Requirements to be classified 
Must be able to operate the shiploader. 
A P.W.3 will be responsible for the correct 
loading of the ships, taking samples to be tested 
at the laboratory, keeping accurate record of the 
loading in the log book, be responsible for the 
starting and stopping of the loading sequence, 
have a sound knowledge of the shiploader manual 
and be able to recognise any malfunction. 
As an induction to work at Leslie Salt, all 
employees will be trained to operate the 
washplant, A.4 and to be used as a conveyor 
attendant at the port facility. 
PROCESS WORKER 3 (P.W.3)—LABORA- 
TORY 
ASSISTANT/PONDMAN GRADE 1 
Laboratory Assistant 
Must be able to carry out duties of Laboratory 
Assistant and relieve as Pondman. 
Laboratory Assistant's duties yet to be defined. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to on the job 
training with an agreed competency standard 
being reached. 

PLANT OPERATOR 1 (P.O.I) 
Requirements to be classified 
Must be able to operate any one (1) of the 
following in relation to the harvesting, transporta- 
tion and shipping of salt. 
Grader—to bulk earthworks standard with knowl- 

edge of laser equipment. 
Dozer—breaking out, battering, benching and 

pushing. 
The operator will have a sound knowledge of the 
manual for the machine and must be able to 
recognise any malfunction. 
As an induction to work at Leslie Salt, all 
employees will be trained to operate the 
washplant, A.4 and to be used as a conveyor 
attendant at the port facility. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. The 
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assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with T.A.F.E. and S.E.S.D.A. (when operative) or 
any other agreed accreditation authority. 

PROCESS WORKER 4 (P.W.4)— 
PONDMAN/LABORATORY ASSISTANT 
GRADE 2 LEVEL 4 
Requirements to be classified 
Must be able to carry out the duties of the 
Pondman and relieve laboratory assistant. 
These duties will include:— 

All water movement, adding dye to water, 
cleaning gauges, opening and shutting gates, 
cleaning blocked drains, setting and refu- 
elling pumps, assisting in caustic control, 
cleaning trash racks, washing bridges and 
gates, painting, assisting with crane and 
excavator work, quality control, changing 
water in evaporator tanks, removing gypsum, 
lifting gates, general clean up duties and 
assist with laboratory work. 

A P.W.4 will be required to work unsupervised on 
most occasions and be available for call out work 
for essential services. 
This employee must have a sound knowledge of 
all pumps and be able to set up for contractors as 
well as internal use. 
As an induction to work at Leslie Salt, all 
employees will be trained to operate the 
washplant, A.4 and to be used as a conveyor 
attendant at the port facility. 

PLANT OPERATOR 2 (P.O.2)—-HARVESTER 
Requirements to be classified 
Must be able to operate all salt harvesters with 
knowledge of laser equipment. 
The operator will have a sound knowledge of the 
manuals of each machine and must be able to 
recognise any malfunction. 
As an induction to work at Leslie Salt all 
employees will be trained to operate the 
washplant, A.4 and to be used as a conveyor 
attendant at the port facility. 

PLANT OPERATOR 2 (P.O.2)—OPERATOR 
Requirements to be classified 
Must be able to operate any two (2) of the 
following in relation to the harvesting transporta- 
tion and shipping of salt 
Grader —to bulk earthworks standard 

with knowledge of laser 
equipment. 

Dozer —breaking out, benching, bat- 
tering and pushing. 

Harvester —able to operate all harvesters 
with knowledge of laser 
equipment. 

Shiploader —able to operate shiploader. 
The operator will have a sound knowledge of the 
manuals for each machine and be able to recognise 
any malfunction. 
As an induction to work at Leslie Salt, all 
employees will be trained to operate the 
washplant, A.4 and to be used as a conveyor 
attendant at the port facilities. 
Method of Assessment—(P.W.4 and P.0.2) 
The training committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with T.A.F.E. and S.E.S.D.A. (when operative) or 
any other agreed accreditation. 

PLANT OPERATOR 3 (P.0.3) LEVEL 5 
Requirements to be classified 
Must be able to operate the following equipment 
in relation to the harvesting, transportation and 
shipping of salt. To be classified to this position 
the employee would need to be competent in the 
following:— 
Grader — Bulk earthwork standard with 

knowledge of laser equip- 
ment. 

Dozer —Breaking out benching, bat- 
tering and pushing. 

Harvester —Able to operate all harvesters 
with knowledge of laser 
equipment. 

Shiploader —Must be able to operate ship- 
loader. 

The operator will have a sound knowledge of the 
manuals for each machine and be able to recognise 
any malfunction. 
As an induction to work at Leslie Salt all 
employees will be trained to operate the 
washplant, A.4, and to be used as a conveyor 
attendant at the port facilities. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. 
The assessment shall be in relation to both on the 
job training and/or external training. Agreed 
competency standards shall be established in 
conjunction with T.A.F.E. and S.E.S.D.A. (when 
operative) or any other agreed accreditation. 
PLANT OPERATOR 4 (P.O.4) LEVEL 6 
Requirements to be classified 
Must be able to operate all the following mobile 
equipment in all conditions in the area covered by 
this award. 
To be classified to this position the employee 
would need to be competent in the following:— 
Grader —to final trim standard with 

knowledge of laser equip- 
ment. 

Dozer — must have ability for breaking 
out, levelling, stockpiling, 
push catting, battering, drain- 
age rock work, ripping and 
pushing. 

Harvester —able to operate all harvesters. 
Knowledge of laser equip- 
ment. 

The operator will have a sound knowledge of the 
manuals for each machine and be able to recognise 
any malfunction. 
A P.0.4 will be required to work with a minimum 
of supervision. 
As an induction to work at Leslie Salt all 
employees will be trained to operate the washplant 
A.4 and to be used as a conveyor attendant at the 
port facilities. 
Method of Assessment 
The training committee will be responsible for 
classifying an employee to this position. 
The assessment shall be in relation to both on the 
job training and/or external training. Agreed 
competency standards shah be established in 
conjunction with T.A.F.E. and S.E.S.D.A. (when 
operative) or any other agreed accreditation 
authority. 

2. Clause 7.—Contract of Service: Delete subclause (10) 
of this clause and insert in lieu the following— 

(10) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skills, competency and 
training consistent with the classification 



structure of this award, provided that such 
duties are not designed to promote de- 
skilling. 

(b) The employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required, provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by the employer pursu- 
ant to paragraph (a) and (b) of this subclause 
shall be consistent with the employer's 
responsibilities to provide a safe and healthy 
work environment. 

3. Clause 8.—^Temporary Employees: Delete subclause 
(1) of this clause and insert in lieu the following— 

(1) The employer may by agreement with the relevant 
Union representative employ employees as tem- 
porary employees provided that such period of 
employment shall be in excess of four weeks and 
may then be extended weekly. 

4. Clause 10.—Hours: 
A. Delete subparagraph (i) of paragraph (a) of 

subclause (1) of this clause and insert in lieu the 
following— 

(i) shall be an average of 38 hours per week on 
the basis of 19 days worked in each 28 day 
cycle with the 9th day being an Allocated 
Day Off (ADO) for one group of employees 

i and the 16th day being an ADO for the 
remainder of employees; 

B. Delete subparagraph (i) of paragraph (a) of 
subclause (2) of this clause and insert in lieu the 
following—■ 

(1) shall be an average of 38 hours per week on 
the basis of 19 days worked on each 28 day 
cycle with the 9th day being an unpaid 
Allocated Day Off (ADO) for one group of 
employees and the 16th day being an ADO 
for the remainder of employees; 

5. Clause 11.—Overtime: 
A. Delete paragraphs (a) and (b) of subclause (2) of 

this clause and insert in lieu the following— 
(2) All Employees: 

(a) (i) An employee who, after leaving 
the site, returns by direction of 
his/her employer to work overtime 
is seen to have been recalled 
whether notified before or after 
leaving the site, of the requirement 
to work. 

(ii) An employee recalled to work 
overtime shall be paid for a mini- 
mum of four hours at the appropri- 
ate rate for each such occasion but 
not more than once in respect of 
any period of time. 

(iii) The provisions for this paragraph 
do not apply, 
(aa) where it is customary for an 

employee to return to perform 
a specific job outside his/her 
ordinary hours of work; or 

(bb) where the overtime worked is, 
except for a reasonable meal 
break, continuous with the 
completion of the ordinary 
hours of work. 

(b) An employee shall take a break of at 
least 12 hours (inclusive of travelling 
time), except if directed by his/her 
employer, after; 

(i) Working overtime that is continu- 
ous with ordinary hours of work 
which finishes within 12 hours of 

commencement of their next ros- 
tered shift. 

(ii) An individual is recalled on two or 
more occasions in the 12 hour 
period prior to commencement of 
his/her rostered shift, except if the 
overtime worked in respect of the 
last recall ends before the ordinary 
commencing time. 

(iii) An individual who is recalled 
works more than four hours. 

B. Immediately following subclause (2) of this clause 
insert a new subclause (3) as follows— 
(3) Shiploading/Port Haul Arrangements; 

Shiploading shifts are 0600-1800 and 1800- 
0600. Port Haul is generally carried out 
concurrently with shiploading. 
Port Haul usually operates on 12 hour shifts 
concurrent with 12 hour shiploading shifts. 
When loading of a ship is completed during 
a 12 hour shift the procedure for port haul is 
as follows: 

(a) If another salt ship is due to be berthed 
the same shift, port haul operations 
continue for the balance of the 12 hour 
shift. 

(b) If another salt ship is to be berthed the 
next shift: 

(i) On scheduled shifts Monday-Fri- 
day, port haul operations continue 
for the balance of the 12 hour shift, 
except Friday night shift when port 
haul will finish when the ship is 
finished. 

(ii) On scheduled Saturday shift, port 
haul finishes at 1430 hours or when 
the ship is finished, whichever is 
later. 

NB: Berthing or loading are not 
scheduled for Saturday night shift. 

(iii) On unscheduled shifts port haul 
finishes when the ship is finished. 

(c) If there is no salt ship to follow on the 
next shift: 

(i) On scheduled weekly day shifts 
port haul finishes at 1800 hours— 
the starting time of the other shift 
crew. 

(ii) On scheduled Saturday day shift 
port haul finishes at 1430 hours of 
when ship is finished, whichever is 
later. 

(iii) On scheduled night shifts port haul 
finishes at 0100 hours or when ship 
is finished, whichever is later. 

(iv) On unscheduled shifts, port haul 
finishes when ship is finished. 

(v) On scheduled shifts being in lieu of 
A.D.O. deferred in accordance 
with schedule 38 hour week ship- 
loading crew. 

Day Shift —Port Haul finishes at 
1530 or when ship is 
finished, whichever 
is later. 

Night Shift—Port Haul finishes at 
0100 or when ship is 
finished, whichever 
is later. 

(d) If there is a condition of unacceptably 
high or low salt stocks at the port, 
relative to scheduled shipment, interim 
arrangements for reduced or increased 
port haul will be made in consultation 
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with site union representatives. This 
would normally be determined a week 
ahead. 
When one week or more annual leave is 
taken, normally including the normal 
work days Monday-Friday, the employ- 
ees may work on the Saturday preceding 
the leave period if it is a scheduled 
Saturday of if required for shiploading. 
The employee would not work the 
Sunday preceding the leave period or 
the Satutday or Sunday at the end of the 
leave period. 

C. Immediately following subclause (3) of this clause 
insert a new subclause (4) as follows— 
(4) Additional Overtime Requirements: 

Provided there is agreement between the 
Company and the Union overtime may be 
worked on unscheduled shifts on the follow- 
ing basis: 

(a) On breakdown situation—to be classed 
as "callout". 

(b) On routine maintenance—48 hours no- 
tice would be required. 

(c) Production—to keep up with production 
demand, one week's notice would be 
required. 

6. Clause 12.—Shift Work: Delete subclauses (3) and (5) 
of this clause and insert in lieu the following— 

(3) (a) Subject to the provisions of paragraph (b) of 
this subclause all the time worked in excess 
of the ordinary hours of work presented in 
Clause 11.—Overtime of this award on a 
shift other than a rostered shift, shall be paid 
for at the rate of double time. 

(b) Time worked in excess of ordinary hours of 
work shall be paid for at ordinary rates, if it 
is due to private arrangements between the 
employees themselves. 

(5) An employee shall, in addition to his/her ordinary 
rate, be paid $14.50 per day for all time worked 
on afternoon shift. 

7. Clause 16.—Special Leave: Delete subclause (4) of this 
clause and insert in lieu the following— 

(4) Jury Service: 
When employees are required for jury duty the 

following procedures apply: 
(a) Notify the supervisor of the dates required for 

jury duty. 
(b) On the days required to report for jury duty, 

the employee not report to work but to 
proceed to courthourse as directed. 

(c) If not called for jury duty, the employee to 
return home and contact the supervisor to 
advise that they are ready for work and are 
to make travel arrangements for coming to 
work. 

Employees will be paid eight hours for the 
day. 

(d) If an employee is not required to serve on 
jury, but does not contact the supervisor for 
return to work, he/she will only be paid for 
hours in attendance at court. 

(e) If an employee actually is required as a jury 
member he/she will be paid eight hours for 
the day. Notification required from Clerk of 
Courts is required as juty member. 

8. Clause 17.—Annual Leave: 
A. Immediately following placitum (ii) of paragraph 

(a) of subclause (1) of this clause insert the 
following new placitum— 
(iii) Annual leave may be taken after six months 

continuous service on a pro rata entitlement 

basis with mutual consent of the employer 
and employee. 

B. Delete paragraphs (a), (b) and (c) of subclause (7) 
of this clause and insert in lieu the following— 
(7) (a) An employee who proceeds on annual 

leave is entitled to have travel assistance 
after six months continuous service up 
to a maximum of twice for each contin- 
uous year of service in accordance with 
and subject to the following provisions, 
but only if his/her contract of employ- 
ment continues or is continued after the 
leave is completed. 

(b) (i) Subject to the provision of para- 
graph (a) of this subclause an 
employee who proceeds on annual 
leave for one week or more shall be 
entitled to holiday travel assistance 
equivalent to the cost of an econ- 
omy class return air fare to Perth on 
up to two (2) occasions for each 
complete year provided such assis- 
tance may only be claimed in 
respect of travel to and from the 
employee's place of engagement in 
that year and further provided that 
the assistance may only be claimed 
in the form of an air ticket or 
reimbursement of actual travel 
costs up to the value of a return 
economy class air ticket, 

(ii) Where the employee is a married 
employee whose spouse and de- 
pendants reside with him/her in the 
area of his/her employment, the 
spouse and each dependant in their 
own independent right shall be 
entitled to holiday travel assistance 
for each six months continuous 
service up to a maximum of twice 
for each continuous year of service 
of the employee or the equivalent 
cost of the date of travel, of one 
return air fare each. 

Dependants over three years and 
under 16 years, unless the depen- 
dant over 16 years is a bona fide 
full time student, shall be entitled 
to these provisions, provided nei- 
ther the spouse nor dependants 
receive travel assistance from any 
other employer. 

C. Immediately following paragraph (g) of subclause 
(7) of this clause insert a new paragraph (h) as 
follows— 
(h) Holiday leave travel assistance is only paid 

on or after entitlement date or prior to 
proceeding on leave provided the entitlement 
falls due whilst on that leave. 

9. Clause 22.—Training and Promotion: Delete this 
clause and insert the following— 

(1) The parties to this award recognise that in order 
to increase the efficiency, productivity and inter- 
national competiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly the parties commit them- 
selves to: 
(a) Developing a more highly skilled and flexi- 

ble workforce. 
(b) Providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills and removing barriers to the 
utilisation of skills acquired. 

(2) Following proper consultation in accordance with 
Clause 23—Wages of this award, or through the 
establishment of a training committee, an em- 



ployer shall develop a training program consistent 
with: 

(a) the current and future skill needs of the 
enterprise. 

(b) the size, structure, and nature of the opera- 
tions of the enterprise. 

(c) the need to develop vocational skills relevant 
to the enterprise and the metal and engineer- 
ing industry through courses conducted by 
accredited educational institutions and pro- 
viders. 

(3) Where it is agreed a training committee be 
established that training committee should be 
constituted by an equal number of employer and 
employee representatives and have a charter 
which clearly states and responsibilities, for 
example: 

(a) Formation of training program and availabil- 
ity of training courses and career opportuni- 
ties to employees. 

(b) Dissemination of information on the training 
program and availability of training courses 
and career opportunities to employees. 

(c) Recommending of individual employees for 
training and reclassification. 

(d) Monitoring and advising management and 
employees on the ongoing effectiveness of 
training. 

(4) (a) Where as a result of consultation in accor- 
dance with Clause 23.—Wages of this award, 
or through a training committee and with the 
employee concerned it is agreed that addi- 
tional training in accordance with the pro- 
gram developed pursuant to paragraph (b) of 
this subclause should be undertaken by an 
employee, that training may be undertaken 
either on or off the job. Provided that if the 
training is undertaken during ordinary work- 
ing hours the employee concerned shall not 
suffer any loss of pay. The employer shall not 
unreasonably withhold such paid training 
leave., 

(b) Any costs associated with standard fees for 
prescribed text books (including those text- 
books available in the employer's technical 
library) incurred in connection with the 
undertaking of training shall be reimbursed 
by the employer upon production of evidence 
of such expenditure. Provided that reim- 
bursement shall also be an annual basis 
subject to the presentation of reports of 
satisfactory progress. 

(c) Travel costs incurred by an employee under- 
taking training in accordance with this clause 
which exceeds those normally incurred in 
travelling to and from work shall be reim- 
bursed by the employer. 

(5) Subclauses (2), (3) and (4) of this clause shall 
operate as interim provisions and shall be re- 
viewed after nine months operation. In the 
meantime the parties shall monitor the effective- 
ness of these interim provisions in encouraging 
the attainment of the objectives detailed in 
subclause (1) of this clause. 

(6) Any disputes arising in relation to subclause (2) 
and (3) of this clause shall be subject to the 
provisions of Clause 31.—Industrial Relations 
Procedure of this award. 

10. Clause 23.—Wages and Allowances: Delete this 
clause and insert the following— 

23—Wages. 
(1) (a) The parties of this award are committed to 

co-operating positively to increase the effi- 
ciency, productivity and international com- 
petitiveness of the industry and to enhance 

the career opportunities and job security of 
employees in the industry. 

(b) At each plant or enterprise, an employee, the 
employees and their relevant union or unions 
shall establish a consultative mechanism and 
procedures appropriate to the size, structure 
and needs of the plant or enterprise. 

(c) Measures raised for consideration consistent 
with paragraph (b) of this subclause shall be 
related to implementation of the new classifi- 
cation structure, and facilitative provisions 
contained in this award and, subject to Clause 
22.—^Training and Promotion of this award, 
matters concerning training. 

(d) Without limiting the rights of either an 
employer or a union to arbitration, any 
measure designed to increase flexibility at 
the plant or enterprise and sought by any 
party shall be notified to the Commission and 
by agreement of the parties shall be imple- 
mented subject to the following require- 
ments: 

(i) The changes sought shall affect provi- 
sions reflection national standards. 

(ii) The majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change. 

(iii) No employee shall lose income as a 
result of the change. 

(iv) The relevant union or unions must be 
party to the agreement. 

(v) The relevant union or unions shall not 
unreasonably oppose any agreement. 

(vi) Any agreement shall be subject to 
approval by the Western Australian 
Industrial Relations Commission and if 
approved shall operate as a schedule to 
this award and take precedence over any 
inconsistency. 

(e) Any disputes arising in relation to the 
implementation of paragraphs (b) and (c) of 
subclause (1) of this clause shall be subject 
to the provisions of Clause 31.—Industrial 
Relations Procedure of this award. 

(2) The weekly rates of pay under the provisions of 
this award shall be:— 

(a) Interim Wages and Classification structure: 
(i) These rates of pay for the following 

classifications will remain in force until 
such time as the current workforce is 
reclassified to the new wage and classi- 
fications structure, in accordance with 
paragraph (b) of this subclause and 
Schedule 3 of this award. 

(ii) An employee, currently employed who 
cannot be reclassified for any reason, 
shall remain on the interim wage struc- 
ture until such time as reclassification 
can be implemented. 

(iii) An employee who can be reclassified in 
accordance with the provisions outlined 
in Clause 22.—^Training and Promotion 
of this award, shall be reclassified as 
soon as reasonably practicable. 

(iv) The interim wage structure shall be: 
Classification: $ 
Boilermaker (required to 
work out) 474.80 
Tradesperson 472.70 
Serviceman 441.70 
Storeman 435.30 
Machinist—Second Class 435.30 
Trades Assistant 425.30 
Mobile Equipment Operator 
Grade 2 450.20 
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Classification: $ 
Mobile Equipment Operator 
Grade 1 444.20 
Process Operator Grade 2 422.70 
Process Operator Grade 1 415.50 
General Hand 393.30 

(b) New Wages and Classification Structure. 
The new wage structure shall be: 

$ 
Level 1 425.40 
Level 2 437.20 
Level 3 449.10 
Level 4 460.90 
Level 5 472.70 
Level 6 496.30 
Level 7 520.00 
Level 8 543.60 

(3) Leading Hand: 
In addition to the wage prescribed in subclause 

(2) of this clause a leading hand shall be paid— 
(a) if placed in charge of not less than 

three and no more than ten other 
employees $16.20 

(b) if placed in charge of more than ten 
and no more than 20 other employ- 
ees $24.80 

(4) A temporary employee shall be paid 5% of the 
ordinary rate in addition to the wage he/she is 
otherwise entitled to for the calling in which 
he/she is employed. 

(5) (a) All tradespersons shall be required to provide 
themselves with an adequate kit of tools. 
This kit of tools shall be as agreed upon 
between the Unions and the employer. 

(b) A tool allowance of $10.80 flat per week 
shall be paid to compensate tradespersons for 
wear, tear, loss and damage of their kit of 
tools. Should tools be lost or damaged 
through no fault of the tradesperson con- 
cerned, the circumstances shall be reviewed 
and if the claim is justified tools shall be 
replaced at the employer's expense. 

(6) A tradesperson with one year's job experience 
with the Leslie Salt shall be paid an allowance of 
$6.60 flat per week which shall be increased to 
$12.30 flat per week after two years' job experi- 
ence with Leslie Salt. 

(7) The allowances prescribed in subclauses (5) and 
(6) of this clause are to be paid for five days 
worked in any week and shall be pro rated 
downwards if less than five days are worked. 

(8) On each occasion when the Western Australian 
Industrial Relations Commission makes a General 
Order with regard to the indexation of wages, the 
wages and allowances prescribed in this clause 
shall be increased in accordance with the indexa- 
tion formula on which the General Order is based. 

11. Clause 24.—District and Site Allowance: Delete 
subclause (5) of this clause and insert the following— 

(5) A site allowance of $24.30 flat per week be paid 
to all employees. This allowance shall be paid for 
any five days worked in a week and shall be paid 
pro rata downwards if less than five days are 
worked. Site allowance includes $1.00 compen- 
sating for height money, dirt money, confined 
space, touch up epoxy painting, painting, toxic 
and hazardous materials payments. 

12. Clause 25.—Service Payments: Delete subclause (1) 
of this clause and insert the following— 

(1) Subject to the provisions of this clause each 
employee shall in addition to payments otherwise 

due to him/her under this award, be paid service 
pay as follows— 

Per Week 
After continuous service of— 
6 months $23.40 
12 months $28.40 
18 months $32.30 
24 months $37.60 
36 months $41.40 
48 months $43.80 
60 months $46.60 
72 months $49.10 
84 months $53.60 

13. Clause 26.—Special Rates and Provisions: 
A. Delete subclauses (1), (2), (3), (4) and (5) of this 

clause and insert the following— 
(1) An amount of $1.00 per week shall be added 

to the site allowance to compensate for 
height money, dirt money, confined space, 
touch up epoxy painting, painting and toxic 
or hazardous materials payments. 

(2) (a) Sandblasting: An employee who is re- 
quired to perform sandblasting shall be 
paid an allowance of 43 cents per hour. 

(b) Epoxy Painting: An employee who is 
required to use epoxy paint, other than 
for touch up painting shall be paid an 
allowance of 43 cents per hour. 

(c) An employee engaged during ordinary 
hours and/or overtime for more than a 
total of four hours on any day or shift 
performing sandblasting and or epoxy 
painting shall be paid an allowance of 43 
cents per hour for the whole day or shift. 

(d) Toxic Substances: 
(i) An employee who is required to 

use toxic or other substances or 
materials which if used incorrectly 
are likely to constitute a health 
hazard, shall be informed by his/ 
her employer of the hazard in- 
volved and instructed on the proce- 
dures which must be observed in 
the use of such substances or 
materials. 

(ii) An employee using such sub- 
stances or materials shall be pro- 
vided with and use any protective 
equipment prescribed or recom- 
mended and shall observe the re- 
quired procedures. 

(3) Percussion Implements: 
An employee required to use a percussion 

jackhammer of 40 kilograms mass or more 
will, in addition to any other entitlement be 
paid 38 cents per hour for each hour so 
worked by him/her with that jackhammer. 

B. Renumber existing subclauses (6) and (7) of this 
clause as subclauses (4) and (5) respectively. 

C. Renumber existing subclause (8) of this clause as 
subclause (6) and insert in lieu the following— 
(6) (a) An employee who is the holder of a 

current St. John Ambulance First Aid 
Certificate shall be paid an allowance at 
the rate of $5.30 per week. 

(b) This allowance is payable only for 
actual attendance at work and is not 
payable for any period of absences, 
approved or unapproved. 

(c) An employee shall have refunded to 
him/her by the employer the course fees 
incurred in obtaining the above First 
Aid Certificate if the certificate has been 
obtained subsequent to his/her employ- 
ment with the Company. 
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D. Renumber existing subclauses (9), (10), (11) and 
(12) of this clause as subclauses (7), (8), (9) and 
(10) respectively. 

E. Delete subclause (13). 
F. Renumber existing subclause (14) of this clause 

as subclause (11) and insert the following— 
(11) (a) An electrician who holds a fitter or 

installers licence and is required to use 
that licence during the course of their 
employment shall be paid an allowance 
of $12.50 per week. 

(b) An electrician who holds a fitter and 
installers licence and is required to use 
those licences during the course of their 
employment shall be paid an allowance 
of $25.00 per week. 

(c) A refrigeration mechanic who holds the 
appropriate restricted electrical licence 
shall be paid an allowance of $6.25 per 
week representing 50% of paragraph (a) 
of this clause. 

G. Renumber subclause (15) of this clause as 
subclause (12). 

14. Clause 28.—Payment of Wages: Delete subclause (1) 
of this clause and insert in lieu the following— 

(1) Wages shall be paid fortnightly and shall be paid 
into a bank account nominated by him/her. Travel 
assistance payments will also be paid directly into 
this nominated bank account. 

15. Schedule 1—Application of 38 Hour Week: 

two groups on the 2nd and 3rd Monday of the 
four week cycle, so as to enable a continua- 
tion of production and/or maintenance. 

Such an arrangement shall be made in 
advance so as each employee is aware of the 
following 12 month schedule. 

The only exception will be for employees 
required for shiploading and essential serv- 
ices, who will take the ADO on another 
mutually agreed day during the 28 day cycle. 

B. Delete the first paragraph of subclause (3) of this 
schedule and insert in lieu the following— 

(3) The above method of 38 hour week is an 
averaging system as detailed below. 

... . Hours Worked Hours Paid 

Group 1 Group 2 
Week 1 40 40 
Week 2 32 40 
Week 3 40 32 
Week 4 40 40 

152 152 

16. Schedule 2—Accommodation Policy: Under the 
heading 'Airconditioning' delete subclause (b) and insert in 
lieu the following— 

Schedule 1—Application of 38 Hour Week: bedroom), pi 
A. Delete the first paragraph of subclause (1) of this occupied by 

schedule and insert in lieu the following— Duplex 2 
(1) A 38 hour week shall be worked from 19 July bedroom), p 

1982. and occupiei 
The system adopted will be to take an i7 crhpHiiip ? a 

"allocated day off (ADO) once in each 28 following this schedul 
day cycle. Employees will take their ADO in 

Schedule 3. 
WAGES AND CLASSIFICATION STRUCTURE 

(b) House—2 x 1.75 H.P. (living room and main 
bedroom), plus 1 H.P. unit for each other bedroom 
occupied by dependent family member. 

Duplex—2 x 1.75 H.P. (living room and main 
bedroom), plus 1 H.P. unit if verandah enclosed 
and occupied by dependent family member. 

17. Schedule 2—Accommodation Policy: Immediately 
following this schedule insert a new schedule as follows— 

Level 1 90% 
$425.40 

Section A 
A.M.W.S.U. 
& E.T.U. 
Trades 
Assistant 
Aduit 
Apprentice 

Level 2 92.5% 
$437.20 

Storeman 
Serviceman 
T/A appointed 
as such to 
relieve on 
Stores or 
Serviceman 
duties. 

T/A who is 
required to 
use some 
Power Tools 
e.g. Power 
Saw 

Level 3 95% 
$449.10 

Skilled 
Serviceman 
(expansion 
of duties) 
Skilled 
Storeman 
(additional 
duties) 
Adult 
apprentice 
(final year) 

Level 4 97.5 
$460.90 

Level 5 100% 
$472.70 

Boilermaker 
welder 
Fitters 
Mechanics 
Electrician 
Reffig/fitter 

Level 6 105% Level 7 110% Level 8 115% 
$496.30 $520.00 $543.60 

Industrial / 
Electrician / 
(as defined). 1 
Refrig/fitter C 
Basic Auto/ 
Fitting F 
experience. c 
Fitter with 1 
auto 1 
electrician 
experience. F 
Fitter minor c 
welding. i 
Fitter/ t 
mechanic with 
hydraulic 
experience. 
BJM.W. with 
minor fitting 
experience. 
Through 
practical 
experience or 
otherwise, 
achieved a level 
of knowledge in 
cross skilling to 
the equivalent of 
80 hours in 
house training as 
established by 
the joint training 
Committee. All 
above levels 
within 
boundaries of 
expanded 
incidental and 
peripheral 
definitions. 

As defined 
A.M.W.S.U. 
T.A.F.E. 
Courses 
Post Trade 
or cross 
Trade 
100 hours 

E.T.U. 
classificat- 
ion yet to 
be agreed. 

As defined 
A.M.W.S.U. 
T.A.F.E. 
Courses 
Cross Trade 
or post 
Trade 
100 hours 
E.TU. 
classificat- 
ion yet to 
be agreed. 
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Level 190% Level 2 92.5% Level 3 95% Level 4 97.5% Level 5 1(X)% Level 6 105% Level 7 110% Level 8 115% 
$425.40 $437.20 $449.10 $460.90 $472.70 $496.30 $520.00 $543.60 

Section B Plant 
A.W.U. Operator 4 

(as defined). 
Process Process Process Process Plant 
Worker 1 Worker 2 Worker 3 Worker 4 (as Operator 3 Operator of 
(as defined) (as defined) (as defined) defined) (as defined) Grader— 

Final trim. 
A.4 Operator. Shiploader Pondman/Lab Operator of 

Wash Plant Operator Assistant all of Grader Dozer—1st 
Conveyor Grade 2 Harvester class. 
Attendant Plant Dozer 

Operator 1 Plant Shiploader Harvester & 
(as defined) Operator 2 lazer 

(as defined) equipment 
Grader 
Operator Harvester (accreditat- 
or Dozer Operator or ion will be 
Operator or Operator of required) 
Lab any 2 of 
Assistant, grader 
Pondm an harvester 
Grade 1. Dozer 

Shiploader. 

Those currently employed on a rate higher than the new proposed levels will maintain existing rates—New Starters will slot into new levels. Movement through 
levels will eventually absorb differentials. 

INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 1991 

No. A33 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

Blastcoaters Pty Ltd and Others. 
No. 53 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
23 July 1992. 

Reasons for Decision. 

(Given Extemporaneously and as edited by Senior Commis- 
sioner). 

SENIOR COMMISSIONER: On 7 May 1991, in matter 
number A33 of 1987, the Commission issued Reasons for 
Decision in relation to an application for a new award to be 
known as the Industrial Spraypainting and Sandblasting 
Award. On 27 November, 1991 die Commission issued that 
award and at Clause 47(4) reserved liberty to apply to the 
union in respect of fares and travelling. 

In its Reasons for Decision in the original proceedings the 
Commission stated as follows: 

"Finally, the situation comes down to this, applying 
the first award principle and Section 26 of the Act 
which I am bound to do the majority of employees in 
this industry receive construction rates and conditions. 
Secondly, the major employers in the industry have 
applied those conditions without industrial coercion 
and they are involved, as the evidence show, in all 
facets of this industry, they are the "major players" in 
this industry. Further they consent to the award 
containing construction rates and conditions. It would 
not be equitable that a relatively small group of 
employees' employed in the same industry as the 
majority of their counterparts should receive lesser 
rates or conditions for the performance of almost 
identical work." 

The Commission also stated: 
"However, there are three areas where, because the 

majority of the work is performed solely within a 
factory environment that construction conditions are 
not appropriate and those conditions are fares and 
travelling, construction shift work rates and the 
construction inclement weather provision." 

In the present application it has become obvious from the 
submissions and the evidence that the Commission's 
appreciation of the industry hasn't altered in the sense that 
this application really seeks to do no more than incorporate 
into the award the position that obtains in the industry and 
the position which has not altered since either the 
Commission's decision or the issuing of the award. 

The union's proposal, as finally put forward in these 
proceedings, does not inflict on employers operating solely 
in a factory environment fares and travelling conditions, 
except where as earlier stated in the decision, that practice 
was and is entrenched by consent of the employers 
concerned. 

Further, it is not industrially reasonable or sensible for 
conditions of employment to differentiate between existing 
and new employees of the one employer and who are doing 
the same work in the same industry. To so differentiate 
between employees would prescribe a recipe for industrial 
disaster where peace currently reigns. 

As to the wage principles, it is plain from the earlier 
decision and the situation which exists now that the first 
award principle is the principle which is the appropriate 
principle to be applied in the present case. The fares and 
travel allowance exists and is and has been paid by the 
employers for a number of years and is therefore not a new 
allowance for purposes of the new allowance principle in 
this particular case. When I describe the employers, I am 
describing the employers who are contained in the Schedule 
C tendered by the union in these proceedings. 

No precedent is set by way of this decision as this industry 
is a discrete industry and the position is also discrete for the 
reasons given earlier. That is, that the condition exists and 
it does so by consent. Because of that no flow-on is possible 
to employers who do not wish to consent and no cost 
increases occur to the employers who will be affected as a 
result of this decision as they already pay the fares and 
travelling allowance. 

For those reasons, the amended claim of the union is 
granted and I would ask the union, to formally draw up the 
proposed minutes and to submit them to the Respondent and 
to the Commission in due course. 

Appearances: Ms J. Harrison appearing on behalf of the 
applicant. 

Mr K. Dwyer appearing on behalf of the respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

Blastcoaters Pty Ltd and Others. 
No. 53A of 1992. 

Industrial Spraypainting and Sandblasting Award 1991. 
No. A33 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 August 1992. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr K. Dwyer on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Industrial Spraypainting and Sandblasting 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of August, 1992. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

1 Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2.—-Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. State Wage Principles—June 1991 
4. Scope 
5. Area 
6. Term 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 

10. Multi-Storey Allowance 
11. Hours 
12. Rest Periods and Crib Time 
13. Overtime 
14. Weekend Work 
15. Holidays and Holiday Work 
16. Shift Work 
17. Meal Allowance 
18. Living Away from Home—Distant Work 
19. Location Allowance 
20. Annual Leave 
21. Sick Leave 
22. Accident Pay 
23. Bereavement Leave 
24. Maternity Leave 
25. Jury Service 
26. Time Records 
27. Protection of Employees 
28. Amenities 
29. First Aid Equipment 
30. Special Tools and Protective Clothing 
31. Compensation for Clothes and Tools 
32. Payment of Wages 
33. Presenting For Work But Not Required 
34. Termination of Employment 
35. Job Stewards 
36. Posting of Award 
37. Posting of Notices 
38. Right of Entry 
39. Long Service Leave 
40. Stand Downs 
41. Prohibition of Junior Employees 
42. Settlement of Disputes 
43. Board of Reference 

44. No Reduction 
45. Award Modernisation 
46. Structural Efficiency Exercise 
47. Fares and Travelling 
48. Liberty to Apply 

Appendix A—North West Shelf Gas Project. 
Appendix B—Asbestos Eradication 
Appendix C—Fares and Travelling—Daily Rates 
Respondents 
Schedule A—Respondents 

2. Clause 47.—Liberty to Apply: Delete this clause and 
insert a new Clause 47.—Fares and Travelling as follows: 

47.—Fares and Travelling. 
(1) Metropolitan Radial Areas 

The following fares allowance shall be paid to 
employees employed under the terms and condi- 
tions of this Award for travel patterns and costs 
peculiar to the industry which include mobility 
requirements of employees and the nature of 
employment on industrial painting and sandblast- 
ing work. 

(2) Perth Metropolitan Radial Area 
When employed on work located within a radius 
of 50 kilometres from the G.P.O. Perth, including 
work at the premises of the employer, $10.10 per 
day. 

(3) Other Radial Areas 
The allowance defined in subclause (2) of this 
clause shall be paid for work performed by 
employees employed on distant work as defined 
in Clause 18.—Living Away from Home— 
Distant Work, when the work is carried out away 
from the place where, with the employer's 
approval, the employee is accommodated for the 
distant work, and is within a radius of 50 km from 
the place of accommodation. 

(4) Country Radial Areas 
Am employer whose business or branch or section 
thereof is established in any place (other than on 
a construction site) outside the area mentioned in 
subclause (2) of this clause for the purpose of 
engaging in construction work therefrom shall in 
respect to employees engaged for work for that 
establishment, pay the allowance therein men- 
tioned for work located within a radius of 50 
kilometres from the post office nearest the 
establishment. 
Where the employer has an establishment in more 
than one such place the establishment nearest the 
employee's nominated residence shall be the 
establishment that shall be taken into account, and 
employees shall be entitled to the provisions of 
subclause (5) of this clause when travelling to a 
job outside the radial area of the establishment 
nearest his/her residence. 

(5) Travelling Outside Radial Areas 
Where an employee travels daily from inside any 
radial area mentioned in subclauses (2), (3) or (4) 
of this clause to a job outside that area, he/she 
shall be paid:— 

(a) the allowance prescribed in subclause (2) of 
this clause; 

(b) in respect of travel from the designated radius 
to the job and return to that radius— 

(i) the time outside ordinary working hours 
reasonably spent in such travel calcu- 
lated at ordinary hourly "on site" rates 
to the next quarter of an hour with a 
minimum payment of one-half an hour 
per day for each return journey; 

(ii) any expenses necessarily incurred in 
such travel, which shall be 30 cents per 
kilometre where the employee uses 
his/her own vehicle. 
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(6) Residing Outside Radial Areas 
An employee whose residence is outside the radial 
areas prescribed in subclauses (2), (3) or (4) of this 
clause shall be entitled to the allowance prescribed 
in subclause (2) of this clause but not to the 
provisions of paragraph (b) of subclause (5) of this 
clause. 

(7) Travelling Between Radial Areas 
The provisions of subclause (5) of this clause shall 
apply to an employee who is required by the 
employer to travel daily from one of the areas 
mentioned in subclauses (2) and (4) of this clause 
to an area, or another area, mentioned in sub- 
clauses (2) and (4) of this clause. 

(8) Provision of Transport 
The allowance prescribed in this clause, except the 
additional payment prescribed in paragraph (b) of 
this subclause (5) and in subclause (8) of this 
clause shah not be payable on any day which the 
employer provides or offers to provide transport 
free of charge from the employee's home to 
his/her place of work and return; provided that any 
transport supplied is equipped with suitable 
seating accommodation and is covered when 
necessary so as to be weatherproof. 

(9) Requirement to Transfer 
As required by the employer, employees shall start 
and cease work on the job at the usual commenc- 
ing and finishing times within which ordinary 
hours may be worked and shall transfer from site 
to site as directed by the employer. 

(10) Transfer During Working Hours 
An employee transferred from one site to another 
during working hours shall be paid for the time 
occupied in travelling and, unless transported by 
the employer, shall be paid reasonable cost of 
fares by most convenient public transport between 
such sites. 
Where an employer requests an employee to use 
his/her own vehicle to effect such a transfer and 
the employee agrees to do so the employee shall 
be paid an allowance at the rate of 54 cents per 
kilometre. 

(11) Daily Entitlement 
The travelling allowances prescribed in this clause 
shall not be taken into account in calculating 
overtime, penalty rates, annual or sick leave, but 
shall be payable for any day upon which the 
employee in accordance with the employer's 
requirements works or reports for work or alloca- 
tion of work and the paid day off as prescribed by 
Clause 11 (1) and Clause 16 (4). 

(12) The daily fares prescribed in subsection (2) 
relating to work at the premises of the employer 
will only apply to workers of employers listed in 
Appendix C of this award. 

3. Immediately following Clause 47.—Fares and Trav- 
elling insert a new Clause 48.—Liberty to Apply as follows; 

48.— Liberty to Apply. 
Liberty to apply is reserved for the Union to apply 

to vary the Award with respect to: 
(1) Superannuation 
(2) Redundancy 
(3) Heat Stress Provision 

4. Immediately following Appendix B Asbestos Eradica- 
tion, insert a new Appendix C—Fares and Travelling— 
Daily Rates Respondents as follows;: 

Appendix C. 
Fares and Travelling—Daily Rates Respondents. 

Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 

Gardner Bros & Perrott (WA) Pty Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Total Corrosion Control Pty Ltd 
424 Office Road 
K WIN ANA WA 6107 
J.M. Best & Sons 
2 Barad Street 
BUNBURY WA 6230 
Steelglow 
781 Cockbum Road 
SOUTH COOGEE WA 6166 
Suncity Sandblasters 
Lot 14 Fores Road 
GERALDTON WA 6530 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bams and Others. 
No. 83 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 August 1992. 

Order. 
HAVING heard Mr G. Maquire on behalf of the Applicant, 
Mr M.J. Darcy on behalf of respondents who are members 
of MATFA and Ms R.D. Dight on behalf of the Respondents 
who are members of CCI, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 17th 
day of August, 1992. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately following the 

number and word, "43. Superannuation" insert the follow- 
ing number, and words: 

44. Trade Union Training Leave 
2. Clause 43.—Superannuation: Immediately following 

this clause insert a new Clause 44.—Trade Union Training 
Leave as follows: 

44.—Trade Union Training Leave. 
Employees shall be entitled to paid trade union 

training leave in accordance with the provisions of this 
Clause. 

(a) Leave is to be confined to work place union 
delegates or persons who have been elected 
as work place representatives and who have 
held such or similar positions for a period of 
not less than a total period of 3 months, 
which might include broken periods of 
employment. 



(b) MATFA is to be consulted before the nature 
and content of the particular course to be 
attended is finalised. 

(c) Leave is to be confined to 5 days per year for 
each employee and is not to be cumulative. 

(d) The courses for which leave is granted arc 
those which are conducted by the Trade 
Union Training Authority or those approved 
by that Authority and on which both the 
AMIEU and MATFA agree are relevant to 
the industry. 

(e) The leave shall be granted at ordinary rates 
of pay in accordance with Clause 9.—Rates 
of Wages, for the relevant Award classifica- 
tion. 

(f) Applications for leave must be made to the 
employer two weeks before the course 
commences. 

(g) The granting of leave is subject to an 
employer being able to make proper staffing 
arrangements for the relevant period. 

(h) Leave may only be granted where the 
employee concerned can be released for the 
period of the course without unduly affecting 
in an adverse manner the operations of the 
employer concerned. 

(i) The Union shall be permitted to nominate 
two members for each 75 employees em- 
ployed in each premises provided that the 
Union shall be entitled to nominate at least 
two members in any one year. The Union 
shall be entitled to nominate two members 
for each 75 employees in each premises in 
which members of the AMIEU are employed 
under this Award. Provided further that in 
any establishment no more than eight mem- 
bers, or half of the delegates or representa- 
tives of that establishment, whichever is the 
lesser number, shall be entitled to leave at the 
same time. 

(j) Leave may only be granted where the courses 
to be attended are such as to improve the 
employee's knowledge of industrial relations 
or related issues. 

(k) This clause shall not apply to any employer 
who employs 15 or less employees at an 
individual workplace, covered by this 
Award. 

MEAT INDUSTRY (STATE) AWARD 1980 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stewart Butchering Co Pty Limited 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 889 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 August 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to vary 
the Meat Industry (State) Award, 1980 No. R9 of 1979 by 
removing the Stewart Butchering Co Pty Ltd from respon- 
dency thereto. 

The provisions of Section 29A(2) of the Act provide inter 
alia as follows: 

"Subject to any direction given under subsection 
(2a), if the reference of an industrial matter to the 
Commission seeks the issuance of an award, or the 
variation of the area of operation or the scope of an 
award or industrial agreement, or the registration of an 
industrial agreement, the Commission shall not hear 
the claim or application until those parts of the 
proposed award, variation or industrial agreement that 
relate to area of operation or scope have been published 
in the Industrial Gazette and a copy of the claim or 
application has been served." 

(Section 29A(2) of the Act) 
In this case, however, the Stewart Butchering Co Pty Ltd 

are bound by common rule and no alteration to the area of 
operation or the scope of the award itself results if the 
variation sought was made to the award. 

The background to the application is best stated using Mr 
Heaperman's words:— 

"HEAPERMAN, MR: Senior Commissioner, the 
matter before you today has a long chequered history 
in terms of industrial relations and it relates to a 
Company and a Stewart Butchering Company which 
operates a slaughtering operation at Goodchild Abat- 
toirs at Australind. 

Alan Stewart a working Director of that Company 
recognised the need when he took over this slaughter- 
ing operation to cater for skills of the pre-existing 
employees on that particular slaughter floor, also the 
need to increase productivity and efficiency of that 
particular slaughter floor. As a consequence of that, 
Mr Stewart developed in concept with the workers an 
arrangement which would ensure a more equitable 
payment to each worker, a remuneration component 
based upon skill levels and a grading system which 
provided for a more efficient operation of the plant 
whilst providing a career path for the employees. It was 
felt that this concept was necessary because the 
existing provisions under the State Meat Industry 
Award did not adequately at this plant cater for the 
domestic kill situation of the plant and a mixed kill of 
both cattle and sheep. 

Stewart Butchering Company took over the opera- 
tion of the slaughter floor at Goodchild Abattoir on 9 
April, 1992. On 10 April, 1992 a submission was made 
to the Union in regard to a proposal to provide for a 
different form of remuneration and operation at this 
plant. Sir, I tender a copy of that letter dated 10 April." 

"That letter indicated to the Union that the concept 
was to reward skills and encourage employees to 
expand their skill level; in other words, establish a 
program of training and career pathing at this particular 
plant, Stewart Butchering Company Pty Ltd." 

"Sir, the concept of the agreement and the agree- 
ment as it has been operating at Stewart Butchering 
Company Pty Ltd, has worked well. We have a team 
of very happy workers who are receiving very 
substantial remuneration for their job. The productivity 
of the plant has increased in regard to skill take-off 
hide take-off etcetera, which is very very important and 
the opportunity has been taken to upgrade, or slowly 
upgrade, the skills of the lesser classified people. 

If we look at what would happen should this 
enterprise agreement not be implemented, Stewart 
Butchering Company Pty Ltd have two options. Those 
two options, if they were working under the tally 
system as provided by Clause 30 of the Meat Industry 
(State) Award, would be to increase the slaughtering 
team to 15 or alternatively to provide a separate beef 
slaughtering team and a separate sheep slaughtering 
team. Either way the Stewart Butchering Company Pty 
Ltd went, it would substantially reduce the earning 
capacity of the individuals. Not only that, but it could 
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affect the employment prospects of some of the 
existing employees because they would not have 
adequate skills in regard to the work that was 
required." 

What effect would that have on the earning 
capacity?—If you had a crew on each one they 
would be just basically earning their basic wage 
a week, which would be about $380 or $370, 
whatever it may be." 

(Transcript Page 16) 
(e) The throughput upon which the Union's earning 

comparison was based viz 170 cattle and 678 
sheep per day is not accurate in that it overesti- 
mates the actual kill to date. (Transcript Page 17). 

"So Sir, what we have is a very happy workforce, 
a productive workforce, a workforce that has the 
opportunity to earn substantial amounts of money and 
increase their skills and ensure continuity of employ- 
ment Exhibit C, Sir, clearly demonstrates the types of 
remuneration available to these employees. Sir, the 
scenario that we have today is one whereby the 
employer and the employee have totally agreed in 
regard to the specific employment conditions at 
Stewart Butchering Company Pty Ltd at Goodchild 
Abattoir. It has got nothing to do with any other plant 
in the State. It is specific to that particular company." 

(Transcript Pages 3, 5, 7, 9) 
(Emphasis Added) 

The Commission notes that at the outset, that the 
applicant sought to immediately involve the Union in 
negotiations as to an appropriate Remuneration and Condi- 
tions Package for it's employees. The Union responded to 
that invitation (Exhibit A) with what may only be described 
as ridicule (Exhibit B). Further attempts by the applicant to 
negotiate with the Union were totally unavailing. Finally, a 
dispute was notified to the Commission and as a result 
several conferences were held. Due to competing allegations 
by the parties as to the desire or otherwise of the employees 
of the applicant to readily accept the applicant's proposal 
(See Exhibit A) or otherwise, the Commission inspected the 
premises of the applicant and sought and obtained the views 
of the employees, without the presence of either the 
employer or the Union (the employees were unanimously in 
favour of the employer's proposal). At the resumed 
conference their views were advised to the respective parties 
by the Commission and the conference was then adjourned 
to allow the Union to consider it's position before 
responding. 

Briefly stated, at the resumed conference, the Union's 
position was that the proposal was unsatisfactoiy, in 
particular as to remuneration levels, and that the Meat 
Industry (State) Award should continue to regulate the 
applicant's operations. In the result the application now 
before the Commission was lodged by the Stewart Butcher- 
ing Company Pty Ltd. Mr Heaperman relies upon Clause 
2(B) of the Award, which goes to Award Modernisation and 
submits that the proposal of the applicant complies with the 
various tests therein contained except for the consent of the 
Union. 

Evidence was given by Mr A. Stewart, proprietor of 
Stewart Butchering Company Pty Ltd, who has had some 
twenty-five years experience working in the meat industry. 
The points made in his uncontroverted evidence were 
that:— 

(a) The Union Secretary and Organiser, Mr Hopper- 
ton, originally agreed to the proposal, provided the 
employees joined the Union. (Transcript Page 13). 

(b) Despite the employer's offer to pay the first year's 
membership fee to the Union for each employee, 
the employees refused to join the Union. (Tran- 
script Page 13). 

(c) 

(d) 

(f) Productivity has been increased and quality of 
dressing improved under the present arrangement 

For the Union, Mr Kucera submitted inter alia:— 
"Essentially, Senior Commissioner, I suppose the 

most appropriate starting point for the Union's submis- 
sion is to state that essentially what the union is seeking 
from—what we would be seeking to persuade the 
Commission to do in regard to this matter. Essentially, 
what the Union is seeking is an Order from the 
Commission dismissing the application and a decision 
which reaffirms the Stewart Butchering Company's 
respondency to the Meat Industry (State) Award R9 of 
1979." 

"In the view of the Union, the applicant so far has 
not demonstrated this because in order for it to be 
cancelled as a respondent to the State Meat Award it 
would have to demonstrate that this particular agree- 
ment which it proposes as a replacement for the State 
Meat Award would be significantly better or on line 
with that existing industry standard. It is the view of 
the Union that presently this is not the case." 

"The Union is concerned that should canceUation of 
respondency take place with the Stewart Butchering 
Company Pty Ltd that similar proposals will be put to 
the woricforce and the same thing would apply. It's just 
like the seriousness of this matter is that it is not likely 
to be isolated to this particular operation. There is a 
very serious danger of flow-on." 

(Transcript Pages 49, 54) 
(Emphasis Added) 

Further, the Union contended that other small abattoirs 
who remain bound by the Award would be at a commercial 
disadvantage if the applicant is removed from that award. 
Finally, that when a comparison is done (See Exhibits F & 
2) between the Award earnings and the Stewart Butchering 
Co Pty Ltd proposal, the award earnings with the exception 
of the classification of Grade 4 are higher. 

However, when the proper comparison is made between 
the two, the Stewart Butchering Co Pty Ltd proposal plainly 
produces higher earnings for the employees than does the 
Award. 

Set out hereunder are the remuneration and conditions to 
be applied by agreement of the applicant and it's employees 
if this application is successful:— 

Schedule C. 
The safe and appropriate manning at the works is 
fourteen (14) persons not eleven (11) as proposed 
by the Union. (Transcript Page 14). 
If the Meat Industry (State) Award tally system 
were reintroduced the result would be that:— 

"—Well, like I said, I would have either two 
options. I would either put 14 to 15 people on full 
tally which their earnings would be drastically 
reduced. I would have to make sure the kill was 
done in a specific time. It's either that or I would 
have one crew come in and do beef only and I 
would have another crew to come in and do sheep 
only. 

Employment Conditions Agreed between 
Stewart Butchering Co. Pty Lid and Employees. 

There will be 5 classes of employees with appropri- 
ate base wage rates and a production bonus applicable 
to Classes 1, 2, 3 and 4. 
Class 1 Wage Production Bonus 

The capability to effi- $450.00 14 cents per unit 
ciently carry out all tasks 
associated with the proc- 
essing of Beef and Sheep 
and be employed to exer- 
cise such skills. 



Class 2 Wage Production Bonus 
The capability to effi- $450.00 11 cents per unit 

ciently carry out 2 tasks 
on Beef and 3 tasks on 
sheep and be employed 
to exercise such skills. 
Class 3 Wage Production Bonus 

The capability to effi- $380.00 9 cents per unit 
ciently to carry out 1 task 
on sheep and 1 task on 
beef and be employed to 
exercise such skills. 
Class 4 Wage Production Bonus 

The capability to effi- $380.00 7 cents per unit 
ciently to carry out 1 task 
on sheep and trimming 
tasks on beef and be 
employed to exercise 
such skills. 
Class 5 Wage Production Bonus 

General Duties $380.00 Nil 
Junior employees to receive the percentage of the 

Class 5 rate as specified in the Meat Industry (State) 
Award, 1980 No. R9 of 1979. 

Production Bonus:— 
The production bonus will be payable on all 

units of stock slaughtered in excess of 1000 Units 
per day (A Unit being equal to 1 sheep) and will 
be payable weekly. The conversion rate from 
sheep to beef to be 5.4. 

Should an employee for any reason be absent 
on any day, the employee will not receive a 
production bonus for such absence or absences. 
The production bonus such employee would have 
received will be shared equally amongst the 
employees in receipt of a production bonus. 

Should the employee be replaced, the replace- 
ment employee shall be entitled to the production 
bonus as specified. 

That the production bonus trigger of 1000 units 
be adjusted proportionately to any alteration to the 
fixed manning of the floor. 

Overtime:— 
Overtime will not be payable to employees in 

receipt of the production bonus. 
Saturday Work:— 

Employees working on Saturday will be paid on 
the basis of an equal share of the payment of 
$10.00 per body of beef processed. 

Annual Leave:— 
Annual Leave shall be as per the Meat Industry 

(State) Award, 1980 No. R9 of 1979 with the 
exception that a loading of 17.5% will be paid on 
the specified wage excluding the production 
bonus. 

General Conditions:— 
The following Clauses of the Meat Industry 

(State) Award, 1980 No. R9 of 1979 shall form 
part of this Order to the extent that they do not 
conflict with the specified conditions shall apply. 

Clause 7 Contract of Service 
Clause 7(A) Part-Time Employees 
Clause 7(B) Payment of Casual Employees 
Clause 11 Hours 
Clause 12 Overtime 
Clause 17 Holidays 
Clause 18 Annual Leave 
Clause 19 Absence Through Sickness 
Clause 20 Bereavement Leave 
Clause 21 Long Service Leave 
Clause 28 Clothing 
Clause 35 Breakdowns 
Clause 43 Superannuation 

Based upon the above, an overall comparison with the 
Award demonstrates that the employees have an increased 
earning capacity and that the other conditions of employ- 
ment are at least equal to those provided by the Award. 

The Australian Industrial Relations Commission (Print 
K3313) in the Meat Industry Inquiry decision stated inter 
CtllCti 

"Allied with those three awards we contemplate 
individual employers entering into enterprise agree- 
ments pursuant to Section 115 of the Act and the 
October 1991 National Wage Case decision. 

Proper career structures and rates of pay consistent 
with the various National Wage Case decisions should 
be included in each of the minimum rates awards. The 
awards should be based on time work and each 
classification level should contain a description of the 
level of skills required and should recognise that an 
employee is required to carry out such work as the 
employer may reasonably require. 

In the principle, sufficient flexibility should be 
allowed in awards if the Commission to allow 
enterprises to determine their working arrangements. 

The minimum rates award for the processing sector 
should contain a provision under which it is clear that 
an employer and his employees and their union may 
agree on the introduction of an incentive payments 
scheme based on productivity performance. That 
provision should also provide a minimum level of 
earnings under that incentive payments scheme. Fi- 
nally, die provision should ensure that if the productiv- 
ity performance set by the scheme is not met the worker 
or workers involved are entitled to the minimum rates 
of pay prescribed by the award. 

Details of such incentive pay schemes are appropri- 
ately covered by enterprise agreements. 

Weekly employment on a permanent basis should be 
encouraged. In principle, and where practicable, em- 
ployers should be able to engage employees on weekly 
hire, with casual or part-time employees providing the 
necessary flexibility to meet fluctuations in demand in 
the processing sector. 

The minimum rates awards should contain provi- 
sions in relation to ordinary hours of work, annual 
leave, public holidays, termination, change and redun- 
dancy, occupational superannuation and, subject to 
maintaining these basic standards, should be as flexible 
as possible. The awards should also contain settlement 
of disputes clauses. 

The Commission will be available to conciliate or 
arbitrate on all issues between the parties either in the 
minimum rates awards or the enterprise level agree- 
ments provided that any arbitration shall be in 
accordance with the procedures and processes of the 
National Wage Case principles. 

(Print K3313 Pages 12 & 13) 
The Stewart Butchering Company proposal is on all fours 

with the decision {op cit) of the Full Bench. From a 
consideration of all the material presented, the Commission 
is satisfied that the applicant's proposal is completely 
satisfactory both from the employees stand point as well as 
the particular employer. Secondly, it does not decrease basic 
Award conditions and it does provide for higher productivity 
for the employer and increased earnings for the employees. 

For all the above reasons the claim will be granted and 
an Order will issue accordingly. 

Proceedings in matter CR 359 of 1992 will shortly be 
relisted by the Commission. 
Appearances: Mr R. Heaperman and Mr M. Darcy appeared 
for the applicant. 

Mr T. Kucera and Mr G. Ferguson appeared for the 
respondent 



have effect from the beginning of the first pay period 
commencing on or after the 19th day of August 1992. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stewart Butchering Co Pty Ltd 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 889 of 1992. 

Meat Industry (State) Award, 1980 
No. R9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 August 1992. 

Order. 
HAVING heard Mr R. Heaperman on behalf of the 
Applicant and Mr T. Kucera on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after die 25th 
August, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and words "44. Trade Union Training Leave" 
insert the following number and word: 

45. Exemption 
2. Clause 44.—Trade Union Training Leave: Immediately 

following this Clause insert a new Clause 45.—Exemption 
as follows: 

45.—Exemption. 
This Award shall not apply to Stewart Butchering Co 

Pty Ltd. 

PLATFORM MODIFICATION AND HOOK-UP 
AGREEMENT 

No. AG 6 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Metals and 
Engineering Workers' Union, Western Australian Branch 

and 
Transfield Pty Ltd and Others. 

No. 1645 of 1991. 
COMMISSIONER R.N. GEORGE. 

28 August 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr P. Smith on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Platform Modification and Hook-Up Agree- 
ment No. AG 6 of 1990 be varied in accordance with 
the following Schedule and that such variation shall 

Schedule. 
1. Clause 5.—Duration of Agreement. Delete this clause 

and insert in lieu thereof the following: 
5.—Duration of Agreement. 

This agreement shall operate for a period of two 
years on and from 19 August 1992. 

2. Clause 16.—Shift Work. Delete this clause and insert 
in lieu thereof the following: 

16.—Shift Work. 
An employee employed on night shift work shall, in 

addition to his/her normal rate of pay, be paid a night 
shift allowance of $2.30 for each complete hour worked 
of a rostered 12 hour night shift. 

This allowance shall be adjusted automatically and 
proportionately in line with movements in the base 
tradesperson's hourly rate as prescribed by this 
agreement and not otherwise. 

3. Clause 19.—Wage Rates. Delete subclauses (1) and (2) 
of this clause and insert in lieu thereof the following 
respectively: 

(1) The actual wage rates to be paid to an adult 
employee of a classification specified in the 
agreement, shall be based on the following rates— 

Offshore 
Special 

Offshore Payment 
Per Week 

<c 
Per Week 

$ 
Platform Instrumenta- 

tion and Controls 
Tradesperson 423.80 96.00 

Platform Electrician 
Special Class 386.60 84.90 

Platform Welder 371.40 80.10 
Platform Tradesperson 362.90 80.10 
Platform Rigger 345.70 68.90 
Platform Tool and Ma- 

terial Storeperson 322.90 65.80 
Platform Lagger 317.40 66.60 
Platform Helper 311.70 65.80 

(2) Structural Efficiency: 
(a) The parties to this agreement are committed 

to co-operating positively to increase the 
efficiency, productivity and competitiveness 
of the industry and to enhance career oppor- 
tunities and job security of employees in the 
industry. 

(b) The parties will implement a new classifica- 
tion structure, definitions and training ar- 
rangements consistent with the Metal Trades 
(General) Award 1966 (No. 13 of 1965). 

(c) Consultation shall be in accordance with 
Clause 40.—Communications Process of this 
agreement. 

(d) Measures raised for consideration by the 
employer, employees, or union(s) through 
the Communications Process shall be related 
to implementation of the new classification 
structure, the facilitative provisions con- 
tained in this agreement and mattere concern- 
ing training and, subject to paragraph (e) 
hereof, any other measures consistent with 
the objectives of paragraph (a) of this 
subclause. 

(e) Without limiting the rights of either an 
employer or a union to arbitration, any other 
measure designed to increase flexibility at 
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the plant or enterprise and sought by any 
party shall be notified to the Commission and 
by agreement of the parties involved shall be 
subject to the following requirements. 

(i) The changes sought shall not affect 
provisions reflecting national standards 
recognised by the Western Australian 
Industrial Relations Commission. 

(ii) The majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change. 

(iii) No employee shall lose income as a 
result of the change. 

(iv) The relevant union or unions must be a 
party to the agreement 

(v) The relevant union or unions shall not 
unreasonably oppose any agreement. 

(vi) Any agreement shall be subject to 
approval by the Western Australian 
Industrial Relations Commission and, if 
approved, shall operate as a Schedule to 
this agreement and take precedence over 
any provision of this agreement to the 
extent of any inconsistency. 

4. Clause 20.—Platform Modification and Hook-Up 
Allowance. Delete this clause and insert in lieu thereof the 
following: 

20.—Platform Modification and Hook-up 
Allowance. 

In addition to the wage rates prescribed in Clause 
19.—Wage Rates of this agreement, the employer shall 
pay employees an additional all purpose payment. 

The payment is made in consideration of all 
peculiarities associated with the work performed by 
employees covered by the agreement, except where 
expressly provided elsewhere in this agreement, and 
includes but is not limited to payment for all special 
rates, fares and industry and construction allowances. 

Offshore 
Per Week 

$ 
Platform Instrumentation and Con- 

trols Tradesperson 175.00 
Platform Electrician Special Class 152.50 
Platform Welder 150.20 
Platform Tradesperson 145.80 
Platform Rigger 140.20 
Platform Tool and Material 

Storeperson 128.30 
Platform Dagger 126.30 
Platform Helper 124.00 

5. Clause 22.—Welding Allowance. Delete this clause 
and insert in lieu thereof the following: 

22.—Welding Allowance. 

Platform welders required to pass a test equivalent 
to or in excess of the standard required by A.S.M.E. IX 
Test will be paid a flat allowance of $1.16 for each hour 
worked. 

6. Clause 23.—Electrician's Licence Payment. Delete this 
clause and insert in lieu thereof the following: 

23.—Electrician's Licence Payment. 

A platform tradesperson (electrical tradesperson) 
required to hold and in the course of his/her employ- 
ment may be required to use a current A or B grade 
licence issued by the S.E.C. of W.A. shall be paid an 
all purpose allowance of $13.20 per week worked 
offshore. 

7. Clause 24.—Leading Hand Allowance. Delete this 
clause and insert in lieu thereof the following: 

24.—Leading Hand Allowance. 

Any employee appointed to act in the capacity of a 
leading hand shall receive the appropriate all purpose 
additional leading hand rate per week worked offshore 
as follows: 

Per Week 
Worked 
Offshore 

$ 
(1) If placed in charge of not less than 

three and not more than ten other 
employees 16.60 

(2) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 25.40 

(3) If placed in charge of more than 20 
other employees 32.70 

8. Clause 25.—Living Away From Home Allowance. 
Delete this clause and insert in lieu thereof the following: 

25.—Living Away from Home Allowance. 

(1) Employees shall be paid an allowance of $31.50 
each day or part thereof spent offshore. 

(2) The above allowance is to cover the disabilities 
associated with isolation, accumulating days off, 
the lack of normal amenities of town or city 
dwelling, sharing accommodation and the types of 
facilities and living conditions available on off- 
shore installations or accommodation support 
vessel, and additional expenditures which may be 
incurred through the employee living away from 
his/her usual place of abode. 

9. Clause 26.—Platform Allowance. Delete this clause 
and insert in lieu thereof the following. 

26.—Platform Allowance. 

In addition to the rates prescribed in Clause 
19.—Wage Rates of this agreement, all employees 
working offshore shall be paid an allowance of $97.85 
for each completed cycle worked offshore or $6.52 per 
day or part thereof. This allowance shall compensate 
employees for costs incurred in travelling to and from 
the point of assembly, and for all fire, emergency, first 
aid, safety, evacuation and muster drills occurring 
during off duty time. 

10. Clause 32.—Safety Code. Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) To this end, the parties agree on the following 
procedures— 

(a) In the event of such a situation becoming 
apparent to an employee, the employee shall 
discuss that situation with the immediate 
supervisor. 

(b) If the matter is not resolved, the parties shall 
jointly obtain the relevant technical and 
safety advice in an attempt to resolve the 
matter to the satisfaction of all concerned. At 
this stage, there will be the involvement of 
the relevant elected health and safety repre- 
sentative or, in the absence of such elected 
health and safety representative, the union 
representative. 

(c) If agreement is not reached, the matter shall 
be determined by the location person in 
command in consultation with the parties and 
the relevant elected health and safety repre- 
sentative or, in the absence of such elected 
health and safety representative, the union 
representative. 
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11. Clause 40.—Communications Process. Delete sub- 
clause (2) of this clause and insert in lieu thereof the 
following: 

(2) GENERAL MEETINGS 

Each crew to hold a fortnightly toolbox meeting 
attended by the first line supervisor. The purpose 
of these meetings is for employees to be briefed 
on forward programmes and other matters of 
general interest. It is also used as a forum for 
employees to raise matters relevant to their crew 
and to discuss issues arising from subclause (2) of 
Clause 19.—Wage Rates of the agreement. 

SECURITY OFFICERS AND CLEANERS 
(WEST AUSTRALIAN NEWSPAPERS) AWARD 1992 

No. All of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 

SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS' (ACTIV FOUNDATION) AWARD 

No. A 15 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

and 
Activ Foundation Inc. 

No. 1439 of 1991. 
COMMISSIONER J.A. NEGUS. 

12 May 1992. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr L. Bums on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Social Trainers and Assistant Supervisors* 
(Activ Foundation) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 13th day of 
December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

West Australian Newspapers Limited. 

No. 720 of 1992. 

COMMISSIONER J.A. NEGUS. 

7 September 1992. 

HAVING heard Ms D. Blaskett on behalf of the Applicant, 
Mr D. Kleemann and with him Ms J. Hadida on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 19 August 
1992. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 

1. Clause 11.—Wages: Delete part B.—Cleaners of 
subclause (1) of this clause and insert in lieu thereof the 
following: 

B. Cleaners 

Grade 3 
Grade 2 
Grade 1 

317.60 45.40 

328.60 46.90 
365.20 52.00 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the existing number and title 2A.—State 
Wage Principles—September 1989. 

B. Insert the following new number and title immedi- 
ately after number and title 38.—Continuity of 
Entitlements: 
38. Consultation and Enterprise Bargaining 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete the existing clause. 

3. Clause 4.—Contract of Service: Add the following new 
subclause to this clause: 

(5) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skill competence and 
training consistent with the classification 
level for which the employee is employed 
pursuant to Clause 32.—Wages of this award 
provided that such duties are not designed to 
promote de-skilling. 

(b) An employer may direct, pursuant to para- 
graph (a) of this subclause, an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by and employer pursu- 
ant to paragraphs (A) and (b) of this 
subclause shall be consistent with the respon- 
sibility of the employer to provide a safe and 
healthy working environment in accordance 
with the provisions of the Occupational 
Health, Safety and Welfare Act 1987 and 
Regulations. 

4. Clause 7.—Hours of Duty: Delete the existing 
paragraph (d) of subclause (1) and insert in lieu thereof the 
following: 

(d) For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
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leave or at a time mutually acceptable to the 
employer and the employee; or 

A maximum of seven accrued days off each 
year may be rostered and allowed to be taken as 
single day absences subject to the provisions that 
apply to normal roster changes as prescribed by 
this award. Wherever practicable, the employer 
shall ensure that an employee receives a minimum 
of seven days notice of such roster change and 
where possible such change shall be by agreement 
between the employer and the employee. 

Notwithstanding the provisions of paragraph (c) 
and (d) of this subclause: 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift 

This provision does not prevent an employee 
from making application to utilise an accrued day 
off as a single day's absence. 

5. Clause 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

32.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be as set out 
hereunder: 

Rate Per Rate Per 
Annum Fortnight 

$ $ 
(1) Trainee Social Trainer 

Under 21 years— 
1st Year 
Level 1, appropriate to age 
2nd Year 
Next additional increment 
3rd Year 
Next additional increment 

Rate Per Rate Per 
Annum Fortnight 

Level One 
18 years of age 
19 years of age 
20 years of age 
Over 21 years— 
1st Year 
Level 1, 1st year of adult 

service 
2nd Year 
Level 1, 2nd year of adult 

service 
3rd Year 
Level 1, 3rd year of adult 

service 
(2) Social Trainer 

On appointment 
Level 1, 4th year of adult 

service 
2nd year 
Level 1, 5th year of adult 

service 
3rd year 
Level 1, 6th year of adult 

545.87 
631.86 
709.53 

779.46 

20,938 804.46 

4th year 
Level 1, 7th year of adult 

service 
5 th year 
Level 1, 8th year of adult 

service 
6th year 
Level 1, 9th year of adult 

service 
(3) Senior Social Trainer 

1st year 
Level 2, 1st year of adult 

service 
2nd year 
Level 2, 2nd year of adult 

service 
3rd year 
Level 2, 3rd year of adult 

service 
4th year 
Level 2, 4th year of adult 

service 
5 th year 
Level 2, 5th year of adult 

service 
(4) Community Access Co-ordi- 

nator/Assistant Supervisor 
1st year 
2nd year 
3rd year 
4th year 
5th year 

24,332 932.86 

24,850 952.72 

25,616 982.08 

26,533 1017.24 

27,236 1044.19 

27,975 1072.52 

28,756 1102.47 

29,573 1133.79 

22,946 
23,597 
24,346 

879.71 
904.66 
933.39 

22,932 879.18 

904.14 

4th year 24,864 953.27 
5th year 25,629 982.59 

6. Clause 38.—Continuity of Entitlements: Immediately 
following this clause insert the following new title and 
clause: 

39.—Consultation and Enterprise Bargaining. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency, 
effectiveness and productivity of Activ Founda- 
tion and to enhance the career opportunities and 
job security of employees. 

(2) At each plant or enterprise, the employer, the 
employees and their relevant union or unions may 
establish a consultative mechanism and proce- 
dures appropriate to the size, structure and needs 
of that plant or enterprise. Measures raised by the 
employer, employees or union for consideration 
consistent with the objectives of subclause (1) 
herein shall be processed through that consultative 
mechanism and procedures so long as measures 
raised and agreements are consistent with State 
and National Wage fixation guidelines. 

(3) Any agreement to vary the award shall be 
processed in accordance with the Industrial Rela- 
tions Act 1979, the State Wage Decision, 1992, 
and shall be subject to approval by the Western 
Australian Industrial Relations Commission. 

(4) Nothing in this clause shall operate so as to limit 
or impinge upon the statutory rights of the 
employers and the union pursuant to the aforesaid 
Act. 

Editors Note: Correcting Order follows. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

Activ Foundation Inc. 

No. 1439 of 1991. 

Social Trainers and Assistant Supervisors' 
(Activ Foundation) Award 

No. A 15 of 1984. 

COMMISSIONER J.A. NEGUS. 

25 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order issued on 12 May 1992 varying the above award, the 
following corrections are made— 

1. Delete instruction No. LB. and replace with the 
following: 

B. Insert the following new number and title immedi- 
ately after number and title 38.—Continuity of 
Entitlements: 

39. Consultation and Enterprise Bargaining 

2. Clause 32.—Wages: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) Trainee Social Trainer 

Under 21 years— 

1st Year 
Level 1, appropriate to age 

2nd Year 
Next additional increment 

3rd Year 
Next additional increment 

Level One 
18 years of age 
19 years of age 
20 years of age 

Over 21 years— 

1st Year 
Level 1, 1st year of adult 

service 

2nd Year 
Level 1, 2nd year of adult 

service 

3rd Year 
Level 1, 3rd year of adult 

service 

14,238 545.87 
16,481 631.86 
18,507 709.53 

20,331 779.46 

20,938 804.46 

21,634 829.42 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 

No. 76 of 1980 part 37. 

Building Trades Award 1968. 

CHIEF COMMISSIONER W. S. COLEMAN. 

25 August 1992. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order the University of 
Western Australia be struck out of the Schedule of 
Respondents to the Building Trades Award 1968. 

(Sgd.) W. S. COLEMAN. 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 

No. 76 of 1980 part 33. 

Building Trades (Construction) Award 1987. 

CHIEF COMMISSIONER W. S. COLEMAN. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

25 August 1992. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Nuroof (W.A.) Pty 
Ltd be struck out of the Schedule of Respondents to the 
Building Trades (Construction) Award 1987. 

(Sgd.) W. S. COLEMAN, 
[L.S.l Chief Commissioner. 

08063-4 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 

No. 76 of 1980 part 75. 

Building Trades (Construction) Award 1987. 

CHIEF COMMISSIONER W. S. COLEMAN. 

25 August 1992. 

Cancellation of Agreement 

No. 686 of 1977 part 58. 

Industrial Relations (Poon Brothers (W.A.) Pty. Ltd.) 
Agreement. 

CHIEF COMMISSIONER W.S. COLEMAN. 

24 August 1992. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Producer Manufac- 
turers Pty Ltd, 54 Belgravia Street, Belmont be struck 
out of the Schedule of Respondents to the Building 
Trades (Construction) Award 1987. 

(Sgd.) W. S. COLEMAN, 
[L.S.l Chief Commissioner. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 22nd day of July, 1992 of an intention 
to make an Order cancelling such agreement; 

And whereas at the 24th day of August, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I. the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Industrial Relations (Poon Brothers (W.A.) Pty. 
Ltd.) Agreement 

(Sgd.) W.S. COLEMAN, 
[L.S.l Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Deletion of Respondent 

No. 76 of 1980 part 24. 

The Draughtsmen's, Tracers', Planners' and Technical 
Officers' Award 1979. 

CHIEF COMMISSIONER W. S. COLEMAN. 

25 August 1992. 

Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, 1 upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Forwood Down 
W.A. Pty Ltd be struck out of the Schedule of 
Respondents to The Draughtsmen's, Tracers', Plan- 
ners' and Technical Officers' Award 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Award. 

No. 686 of 1977 part 150. 

Nurses' (Home of Peace) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 

25 August 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the foUowing award applies, did 
give notice on the 22nd day of July, 1992 of an intention to 
make an Order cancelling such award; 

And whereas at the 24th day of August, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the foUowing award be cancelled. 

Nurses' (Home of Peace) Award. 

(Sgd.) W. S. COLEMAN. 
Chief Commissioner. 

(Sgd.) W. S. COLEMAN, 
Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Award. 

No. 686 of 1977 part 152. 

Nurses* (Ngala) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 

25 August 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of July, 1992 of an intention to 
make an Order cancelling such award; 

And whereas at the 24th day of August, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Nurses' (Ngala) Award. 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award. 

No. 686 of 1977 part 151. 
Nurses' (Silver Chain Association) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 

25 August 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of July, 1992 of an intention to 
make an Order cancelling such award; 

And whereas at the 24th day of August, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Nurses' (Silver Chain Association) Award. 
(Sgd.) W. S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Deletion of Respondent 

No. 76 of 1980 part 56. 

Nurses' (Private Hospitals) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 

24 August, 1992. 

Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Seaton Lodge, 
Albany be struck out of the Schedule of Respondents 
to the Nurses' (Private Hospitals) Award. 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

CANCELLATION OF ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, WA Branch 

and 
Anglican Homes (Inc.) and Others. 

No. 567 of 1988. 
COMMISSIONER J. A. NEGUS. 

28 August 1992. 

Order. 

WHEREAS on 29 July 1992 the Commission made an order 
in matter No. 567 of 1988 for the purpose of discontinuing 
the application; and 

Whereas the Commission has now been made aware that 
the aforesaid Order was made and published at 72 WAIG 
1827 as a result of misinformation 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders:— 

That Order No. 567 of 1988 issued on 29 July 1992 
be and is hereby cancelled. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 2064 

NOTICES— 

Award/Agreement matters-— 

Application No. A3 of 1992. 

APPLICATION FOR AN AWARD 
ENTITLED "IN-STORE BAKERS AND PASTRY- 

COOKS AWARD 1992" 
NOTICE is given that an application has been made to the 
Commission by Woolworths (W.A.) Ltd and Others under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder:— 

4.—Scope. 
This Award shall apply to all workers engaged in the 

classifications in Clause 7.—Wages hereof employed 
in the supermarket baking and pastrycooking industry 
as carried on by the respondent employers listed in the 

Schedule to this Award. 

7.—Wages. 
% Relativity 

to Metal Trades 
% 

Qualified Pastrycook/Baker 100 
Pastrycook/Baker 97 
Decorator 94 
Assistant 92.4 
Junior Employee (percentage of As- 

sistant) 
Apprentices (percentage of Qualified 

PastrycookOiaker) 
Schedule of Respondents. 

Coles Supermarkets Pty Ltd 
Coles-Fossey 
Foodland Associated Limited 
Myer Stores (WA) Ltd 
Stamco Pty Ltd t/a Stammers Supermarkets 
Woolworths (WA) Ltd 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. G. CARRIGG, 
Registrar. 

9 September 1992. 

Application No. A4 of 1992. 
APPLICATION FOR AN AWARD ENTITLED 

"MISCELLANEOUS GOVERNMENT CONDITIONS 
AND ALLOWANCES AWARD 1992" 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch under the Industrial 
Relations Act 1979 for the above Award. 

This Award shall supersede the existing clauses in the 
following Awards and Agreements: 

Child Care Workers (Education Department) Award 
No. 20 of 1984 

Childrens Services (Government) Award No. A29 of 
1985 

Cleaners and Caretakers (Government) Award No. 32 
of 1975 

Cultural Centres Award No. A28 of 1988 
Cleaners and Caretakers (Metro Market Trust) Agree- 

ment No. 9 of 1967 
Community Welfare Department Hostels Award No. 

A27 of 1981 
Country High Schools Hostels Award No. 7A of 1979 

Enrolled Nurses and Nursing Assistants (Government) 
Award No. 7 of 1978 

Gardeners (Government) Award No. 16 of 1983 
Health Workers (Community and Child Health Serv- 

ices) Award No. 21 of 1979 
Hospital Employees (Perth Dental Hospital) Award 

No. 4 of 1970 
Hospital Laundry and Linen Service (Government) 

Award No. 36 of 1981 
Hospital Workers (Government) Award No. 21 of 1966 
Mental Health Rehabilitation Assistants Award No. 36 

of 1965 
Rangers (National Parks) Award No. 17 of 1981 
Recreation Camps (Department of Sport and Recrea- 

tion) Award No. A28 of 1985 
Teachers Aides Award No. 4 of 1979 
Teachers (Kindergarten) Award No. 22 of 1963 
Western Australian Mint Security Officers Award No. 

A5 of 1988 
Ward Assistants Mental Health Services Award No. 35 

of 1966 
Zoological Gardens Employees Award No. 29 of 1969 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder:— 

3.—Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to all employees employed in all 
Public Authorities or by the Respondents as listed in 
Schedule A who are eligible to be members of the 
Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. G. CARRIGG, 
Registrar. 

9 September 1992. 

Application No. AG 15 of 1992. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "RETAIL FOOD 
ESTABLISHMENTS EMPLOYEES AGREEMENT 

1992" 
NOTICE is given that an application has been made to the 
Commission by The Shop, Distributive and Allied Employ- 
ees' Association of Western Australia under the Industrial 
Relations Act 1979 for registration of the above Agreement 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under:— 

3.—Scope. 
The terms of this Agreement shall apply only to 

those employees engaged in performing the duties of 
a Retail Food Employee Grade I to IV as defined in 
Clause 6.—Definitions and those employers named in 
Schedule A hereof. 

4.—Area. 
This Agreement shall have effect throughout the 

State of Western Australia. 

6.—Definitions. 
(1) ... 
(2) "Retail Food Employee Grade I" shall mean an 

employee engaged in a retail food shop who is in 
the first six months of employment and who is 
gaining the skills required of a Retail Food Shop 
Employee Grade II or Grade in. 

(3) "Retail Food Employee Grade II" shall mean an 
employee with not less than six months service 
with the employer who is engaged to assist with 
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the preparation, assembly, cooking or packing of 
product for sale; the maintenance of the work area 
at a standard of cleanliness as determined by the 
employer; the cleaning of cooking utensils, cut- 
lery and glassware; and/or in the delivery of 
product to the customer outside the establishment 

(4) ' 'Retail Food Employee Grade HI" shall mean an 
employee with not less than six months service 
with the employer who performs customer service 
functions including the taking of orders by any 
means, the entering of information onto a com- 
puter, the receipt of moneys or other duties 
involving customer contact except the delivery of 
product to the customer outside the establishment 

(5) ' 'Retail Food Employee Grade TV" shall mean an 
employee involved in the preparation of food 
using trades equivalent skills and/or required to 
give direction to or be in charge of Retail Food 
Employees Grades I—HI. 

(6) ... 
A copy of the proposed Agreement may be inspected at 

my office at 815 Hay Street, Perth. 
J. G. CARRIGG, 

Registrar. 
10 September 1992. 

SECTION 23— 
Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 

and Woodworkers Union of Australia—WA Branch. 
No. 1098 of 1992. 

COMMISSIONER O.K. SALMON. 
8 September 1992. 

Order. 
HAVING been advised by the Applicant that it no longer 
wishes to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Denis R. Escudier 

and 

Advanced Electrical Equipment Pty Ltd. 

No. 462 of 1992. 

COMMISSIONER R. N. GEORGE. 

1 September 1992. 

Reasons for Decision. 

THE COMMISSIONER: This application concerns a claim 
made by Denis R. Escudier (die Applicant) pursuant to 
Section 29(b)(ii) of the Industrial Relations Act 1979 that 
he has not been allowed by Advanced Electrical Equipment 
Pty Ltd (the Respondent) a benefit, not being a benefit under 
an award or Order of the Commission, to which he is entitled 
under his contract of service. 

The material facts surrounding the claim are relatively 
clear and although questioned in some respects by Mr 
Cooper who appeared for and gave evidence on behalf of the 
Respondent, are not seriously disputed. To the extent that 
there may be any dispute it is relevant to note that while Mr 
Cooper presented as a person with a sincere belief in the 
Respondent's position, he conceded that he had little direct 
knowledge of the facts and that his evidence before the 
Commission was based largely on what he had been told by 
others. This is to be contrasted with the direct evidence of 
the Applicant who I also accept to be a witness of truth. 
Where differences are apparent, the evidence of the 
Applicant has been preferred. 

In the context of what is said above, the position as I 
comprehend it is as follows. 

On 13 January 1989, at 61 years of age, the Applicant 
found himself in a position of being unemployed, having 
been dismissed by his employer following a period of stress 
related illness associated with the sickness and eventual 
death of his wife. In order to obtain other employment the 
Applicant contacted persons known to him in the Respon- 
dent company and in a company called Auslec. He was first 
interviewed by Auslec and offered a position with that 
company from 1 February 1989 at a salary of $21,500.00 per 
annum, which he accepted. Despite this the Applicant kept 
an appointment he had also arranged with the Respondent 
where he was interviewed by a Mr Davidson, the then 
Managing Director. As a result of this interview the 
Applicant was offered a position with the Respondent at the 
same salary offered by Auslec. In response the Applicant 
informed Mr Davidson that he had already been made and 
verbally accepted an offer at the same salary level with 
another company. Mr Davidson then amended the offer by 
adding to it a non-contributory superannuation package 
which would return to the Applicant an amount in the 
vicinity of $25,000.00 at the conclusion of five years of 
employment. 

In light of his age and financial circumstances, the 
availability of a superannuation package was considered by 
the Applicant to be a significant inducement, so much so that 
with some embarrassment he withdrew from the position 
offered by Auslec and accepted the position offered by the 
Respondent. This was done, however, without the precise 
details of the salary and conditions package having been 
specified. 
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The Applicant commenced work with the Respondent on 
1 February 1989 and on returning home that night found a 
letter confirming his conditions of employment. The letter 
was dated 27 January 1989 and signed for Mr Davidson over 
the title of Managing Director by one R. Heurer. That letter, 
which is set out in full below, was contained in an envelope 
post marked 30 January 1989. 

"27 th January, 1989. 

Mr Dennis Escudier, 
6 Ctar Place, 
Stirling 6021. 

Dear Dennis, 

WELCOME TO THE TEAM! 

We are all happy that you are joining the INNOVA- 
TIVE INDEPENDENTS and are certain that mutual 
benefits exist. 

As discussed our plans for growth into the electrical 
wholesale supply industry require additional staff and 
we now confirm your commencement date and 
conditions of employment. 

START DATE: February 1st 1989. 

REMUNERATION 
PACKAGE: $21,500.00 

SUPERANNUATION: To be confirmed by 
NATIONAL 
AUSTRALIA BANK 

PRINCIPAL: To make $3,000.00 pa. 
Contributions to fund in- 
cluding 7% CPI increases 
annually. 

Yielding a lump sum tax 
free payout of around 
$25,000 at the end of five 
year term (Feb 1, 1994) 

Dennis you will find us very easy to work with and our 
main aims (sic) at work is to enjoy. 

With enjoyment at work in mind you will be left to your 
own resources to some extent to find your own role 
within our management structure. 

Some ideas for you to think about include; 

Customer Liaison 
Phone Orders 
Sales 
Inventory Management 
Product training 
Product introduction 
Product stock levels 
Product management 
Major accounts 
Warehouse control 
Senior advisor 

Looking forward to having you in the A.E.E. family. 

Yours faithfully, 

per R. Heurer 

J. R. DAVIDSON. 
(Managing Director) " 

(Exhibit 1) 

The receipt of the letter was verbally acknowledged by 
the Applicant with Mr Davidson the following day (2 
February 1989) without any discussion occurring about its 
contents. The letter was consistent with what the Applicant 
had been told at interview. 

Some two to three weeks after his commencement the 
Applicant was introduced by Mr Davidson to a person who 
Mr Davidson said was from the National Australia Bank and 
who would be attending to the formalisation of the 
Applicant's superannuation package. Mr Davidson and the 
National Australia Bank representative (whose name the 
Applicant could not recall) spent some 30 to 45 minutes in 
Mr Davidson's office and then left without saying anything 
to the Applicant about what had transpired. The Applicant 
assumed from these events that arrangements were being 
made to give effect to his superannuation and thought little 
more about the matter until shortly before his eventual 
termination. In the intervening period Mr Davidson left his 
employment with the Respondent 

In July 1991 the Applicant suffered a severe asthma attack 
which resulted in him being hospitalised for five days and 
being confined to his home for a further week. The absence 
was covered by a combination of sick and holiday pay. 

In early August 1991, following his return from sick 
leave, the Applicant was told by an outside supplier to the 
Respondent that he was to be replaced in his job. In order 
to determine whether there was any truth in what he had 
been told the matter was taken up by the Applicant with his 
Manager, Mr Cooper. Mr Cooper, who had been employed 
by the Respondent as Manager around April 1991, told the 
Applicant that he had no knowledge of any such proposal. 
Some days later, however, a second outside person who had 
dealings with the Respondent company again gave cause to 
the Applicant to question his circumstances with Mr Cooper. 
On this occasion Mr Cooper made enquiries and informed 
the Applicant that he was to be 'phased out' of his 
employment in four to six weeks' time. Subsequently the 
Applicant was given 1 week's notice expiring on 20 
September 1991. 

In the period immediately preceding his termination the 
Applicant enquired as to his position in respect of 
superannuation and was told by Mr Cooper that he had no 
knowledge of any such arrangement. In the light of that 
response the Applicant called on a Mr Steve Abbott, whom 
he understood to be a Director of the Respondent Company, 
to seek clarification of his position. No reply was ever 
received from Mr Abbott. 

On the day prior to his final day of employment the 
Applicant was handed a reference acknowledging his 
service with the Respondent and recording that the reason 
for termination was ill health (Exhibit 2). He was also given 
a letter noting that there had been confusion relating to his 
entitlement to superannuation and advising that it had been 
decided to make a payment to him of $1,684.62, being 3% 
of salary commencing from 3 August 1989, plus an amount 
equal to 10% of the amount so calculated. The letter related 
the payment to the introduction of occupational superannua- 
tion for shop assistants and advised that the amount paid 
should be placed into a rollover fund until 65 years of age. 
The payment of the amount of $1,684.62 was received and 
banked by the Applicant. 

Mr Griffiths for the Applicant submitted that there is no 
ambiguity in the key elements of the contract entered into 
by the Respondent and that the situation is only complicated 
by the fact that the actual superannuation scheme was never 
put in place. It is clear, in Mr Griffiths' submission, that the 
Respondent had committed to pay a principal sum of 
$3,000.00 per annum into a superannuation fund to the 
benefit of the Applicant; that the principal sum was to be 
increased each year by 7% to account for consumer price 
index movements; and that a tax free payout of "around" 
$25,000.00 would be available at the end of a five year term 
(ie. 1 February 1994). Using simple interest as a basis for 
calculating the consumer price index escalation factor and 
assuming a notional growth rate to produce the yield of 
$25,000.00 at 1 February 1994 under the contract of 
employment, Mr Griffiths submitted that the Applicant was 
entitled to a "pro-rata" tax free lump sum payment of 
$12,548.08 on the termination of his employment. The basis 
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upon which that figure was arrived at is set out in a 
calculation provided to the Commission as an aid to 
understanding the submissions on behalf of the Applicant. 
For convenience that calculation is set out in full below. 

" Notional Value of the Superannuation Fund which 
ought to have accrued to DENIS REGINALD ESCUD- 
IER at termination of employment on 20/9/1991 

Contributions during the period 
01/02/89—31/01/90 $ 3000.00 
Contributions ($3000 + 7%) during the 
period 01/02/90—31/01/91 $ 3210.00 
Contributions during the period 
01/02/91—20/09/91 
i.e for a period of 7 months 20 days 
232 X (3210 + 7% [of 3000]) 

365 1 $ 2173.81 

Contributions which ought to have been $ 8383.81 
made by Advanced Electrical Equipment 
Pty Ltd to the Fund 

The employer had contracted to pay the following annual 
amounts over a 5 year period 

Contributions during the period 
01/02/89—31/01/90 $ 3000.00 
Contributions during the period 
01/02/90—31/01/91 $ 3210.00 
Contributions during the period 
01/02/91—31/01/92 $ 3420.00 
Contributions during the period 
01/02/92—31/01/93 $ 3630.00 
Contributions during the period 
01/02/93—31/01/94 $ 3840.00 
Total Contributions $17100.00 
The contractually agreed yield as at 1 February 1994 
was to have amounted to around $25000.00 
In the premises the growth of the fund was to have 
amounted to $7900.00. 
Mr. Escudier is notionally entitled to a pro rata 
payment in respect of the said growth calculated as 
follows: 
2 years 7 months 20 days x $7900.00 = $4164.27 

5 years 
The notional value of the Superannuation fund as at 
20/09/91 is: 
Total of Contributions $ 8383.81 
Plus notional growth $ 4164.27 

$12548.08 " 
To summarise the argument put by Mr Griffiths it is said 

that the Respondent entered into a contract of employment 
with the Applicant in terms which are set out in a letter 
signed on behalf of the Managing Director (Exhibit 1). That 
contract expressed three certain benefits in relation to 
superannuation. 

1. Principal contributions "to make" $3,000.00 per 
annum. 

2. 1% consumer price index increases annually. 

3. A tax free yield of about $25,000.00 at the end of 
a five year term (1 February 1994). 

There is nothing in the contract, in his submission, which 
can be taken to indicate that there would be no entitlement 
to superannuation benefits accrued if the Applicant left his 
employment before the conclusion of the five year period. 
To the contrary, it is asserted that the facts of the particular 
case require the implication of a term entitling the Applicant 
to a pro-rata payment of the superannuation benefit defined 
under the contract of employment. 

In opposing the application, Mr Cooper for the Respon- 
dent based his argument on four fundamental points. 

1. The letter to the Applicant setting out his 
conditions of employment can not be binding on 
the Respondent because it was not signed by the 
Managing Director at the time, Mr Davidson. It 
was signed by Ms R. Heurer who on recent 
enquiry said that she sometimes signed letters in 
the absence of Mr Davidson but could not 
remember having signed the letter in question. 

2. Mr Davidson, was not authorised by the Directors 
to commit the Respondent to the superannuation 
arrangements claimed to have been offered to the 
Applicant. 

3. A check of the minutes of the Respondent 
company confirms that no superannuation pro- 
posal for the Applicant had been referred to or 
approved by the Directors. 

4. The wording of the letter to the Applicant dated 
27 January 1989 (Exhibit 1), while it is not 
admitted that it constitutes a contract between the 
Applicant and the Respondent, is ambiguous and 
does not enable a conclusion to be drawn as to the 
existence of any entitlement, pro-rata or other- 
wise. 

In relation to Mr Davidson's role in these events Mr 
Cooper conceded that he did not know what authority had 
been delegated to Mr Davidson as Managing Director. He 
did not commence his employment with the Respondent 
until after Mr Davidson had left the company and his 
evidence as to Mr Davidson's authority to commit the 
Respondent to superannuation arrangements was based on 
what he had been told by the Directors, none of whom 
appeared before the Commission to give evidence on the 
matter. In any event this is clearly a case where the 
Applicant acted upon a representation made by Mr Davidson 
on behalf of the Respondent by entering into a contract of 
a kind which was in the scope of Mr Davidson's ' 'apparent" 
authority to make.The Applicant viewed Mr Davidson as a 
person with authority to hire and fire. The representation of 
Mr Davidson, when acted upon as the Applicant did by 
entering into a contract of employment, prevents the 
Respondent from asserting that it is not bound by it. It is 
irrelevant whether Mr Davidson, acting in the capacity that 
he did, had ' 'actual" authority to enter into the contract (see 
Freeman v. Buckhurst Park Properties (Mangal) Limited 
[1964] 1 All ER 630 at 644, CA, per Dipluck LJ). 

As to the letter to the Applicant confirming his 
employment arrangements (Exhibit 1), the Commission was 
informed by Mr Cooper that while Ms Heurer had said she 
could not remember signing it, she sometimes did sign 
letters for Mr Davidson and it was conceded she may have 
signed the letter in issue. The letter had not been shown to 
Ms Heurer and no attempt had been made to verify whether 
the signature was in fact hers. In these circumstances there 
is nothing to suggest that the letter is other than what the 
Applicant regards it to be. 

In addressing the question of ambiguity in the letter 
(Exhibit 1) Mr Cooper drew attention to the words "to 
make" used in relation to the amount of $3,000.00 recorded 
under the heading of "PRINCIPAL". Mr Griffiths submit- 
ted that the word "PRINCIPAL" was intended to identify 
who was responsible for the payment of the specified annual 
principal payment and should in fact be read as "PRINCI- 
PLE" (ie the employer). Read in this context the words 
which appear under that heading are able to be read as one 
statement identifying the commitment by the Respondent as 
being "To make $3,000.00 per annum [C]ontributions to [a] 
fund including 7% CPI increases annually [Yielding a lump 
sum tax free payout of around $25,000 at the end of [a] five 
year term (Feb 1, 1994)". It is illogical to conclude, as Mr 
Cooper suggested, that the words and figures "to make 
$3,000.00 pa" could be taken to mean that some lesser 
amount was to be paid into a fund in a quantum which would 
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produce a yield equivalent to the annual prescribed 
contribution. Such an arrangement would be clearly in 
conflict with the objective under the contract of employment 
that the principal payment would provide, at the end of a five 
year period, a lump sum tax free yield of $25,000.00. 

On the facts as I have found them I am satisfied that the 
contract of employment under which the Applicant was 
engaged provided for a benefit in the form of superannuation 
which was— 

(i) to be funded through payments to be made by the 
Respondent commencing at $3,000.00 per annum 
and increasing annually by 7%; and 

(ii) which was to provide an anticipated tax free 
payout as at 1 February 1994. 

It remains only to determine what entitlement, if any, 
exists in the circumstances of the Applicant's termination. 
The contract of employment is silent on what should occur 
if the contract was to be terminated prior to 1 February 1994. 
The claim before the Commission therefore requires 
consideration in the context of what, if anything, may be 
implied into the contract. 

In the case of Simons v. Business Computers International 
Pty Ltd (65 WAIG 2039) Edwards A. P. referred to two 
decisions of the High Court of Australia which have refined 
the principles to be applied in implying a term in a contract. 
These are BP Refinery (Westernport) Pty Ltd v. Hastings 
Shire Council (1978) 52 AL.IR 20 and Codelfa Construction 
Pty Ltd v. State Rail Authority of New South Wales (1982) 
149 CLR 337. In Codelfa Mason J. said at 346: 

" The implication of a term is to be compared, and at the 
same time contrasted, with rectification of the contract. 
In each case the problem is caused by a deficiency in 
the expression of the consensual agreement. A term 
which should have been included has been omitted ... 
with implication the term is one which is presumed that 
the parties would have agreed upon had they tomed 
their minds to it—it is not a term that they have actually 
agreed hpon. Thus, in the case of the implied term the 
deficierlcy in the expression of the consensual agree- 
ment is caused by the failure of the parties to direct 
their minds to a particular eventuality and to make 
explicit provision for it... 

For obvious reasons the courts are slow to imply a 
term. In many cases, what the parties have actually 
agreed upon represents the totality of their willingness 
to agree; each may be prepared to take his chance in 
relation to an eventuality for which no provision is 
made... 

Accordingly, the courts have been at pains to 
emphasize that it is not enough that it is reasonable to 
imply a1 term; it must be necessary to do so to give 
business efficacy to the contract... 

The conditions necessary to ground the implication 
of a term were summarized by the majority in BP 
Refinery (Westernport) Pty Ltd v. Hastings Shire 
Council at 26: 

(1) it must be reasonable and equitable; 

In Hawkins v. Clayton (62 ALJR 240) Deane J. pointed 
out that these types of tests are concerned with the question 
whether a term should be implied in a formal contract which 
is complete upon its face. In such cases the insertion of an 
additional term has the effect of altering what is regarded 
by the parties as a complete written contract These tests 
cannot automatically be applied where the parties have left 
most of the terms of the agreement to be inferred or implied, 
as will often be the case with employment contracts. In this 
respect, Deane J. said 

" Care must be taken to avoid an automatic or rigid 
application of the ordinary cumulative criteria for 
determining whether a term should be implied in a 
written contract to a case where the contract is oral or 
partly oral or where it is apparent that the parties have 
never attempted to reduce their agreement to complete 
written form " 

(supra at 253) 

This distinction is drawn by Mason J. (Stephen and 
Wilson JJ concurring) in the Codelfa case (supra at 
345—347). 

Deane J. went on to say in Hawkins v. Clayton 

" ...there are sound reasons for resisting the temptation 
to attempt to formulate a precise mechanical test for 
determining what terms, if any, should be implied in 
a case where the parties have not sought to spell them 
out. Such a precise mechanical test would introduce an 
element of inflexibility which would be likely to lead 
to injustice in the circumstances of particular cases and 
would preclude proper observance of Lord Tomlin's 
sensible admonition "so to balance matters that 
without violation of essential principles the dealings of 
men may as far as possible be treated as effective and 
that the law may not incur the reproach of being the 
destroyer of bargains": see Hillas & Co Ltd v. Areas 
Ltd (1932) 43 Lloyd's L Rep 359 at 364. The most that 
can be said consistently with the need for some degree 
of flexibility is that, in a case where it is apparent that 
the parties have not attempted to spell out the full terms 
of their contract, a court should imply a term by 
reference to the imputed intention of the parties if, but 
only if, it can be seen that the implication of the 
particular term is necessary for the reasonable or 
effective operation of a contract of that nature in the 
circumstances of the case. That general statement of 
principle is subject to the qualification that a term may 
be implied in a contract by established mercantile 
usage or professional practice or by a past course of 
dealing between the parties. " 

(supra at 254) 

The question of what is necessary to establish custom or 
usage was addressed by the Industrial Appeal Court in Robe 
River Iron Associates and Amalgamated Metal Workers' 
and Shipwrights Union of Western Australia (as it then was) 
and Others. In that matter, Brinsden J. summarised the 
position as follows. 

" What is necessary to establish custom or usage has 
been discussed in Constan Industries of Australia Pty 
Ltd v. Winterthur Insurance (Australia) Ltd (1986) 60 
AUR 294 and (in) particular at p. 296. The following 
propositions were referred to. (1) The existence of a 
custom or usage that will justify the implication of a 
term into a contract is a question of fact. (2) There must 
be evidence that the custom relied on is so well known 
and acquiesced in that everyone making a contract in 
that situation can reasonably be presumed to have 
imported that term into the contract: In the words of 
Jessel MR in Nelson v. Dahl (1979) 12 Ch 568 at 
p. 575, approved by Knox C. J. in Thomley v. Tilley 

(2) it must be necessary to give business efficacy 
to the contract, so that no term will be 
implied if the contract is effective without it; 

(3) it must be so obvious that "it goes without 
saying"; 

(4) it must be capable of clear expression; 

(5) it must not contradict any express term of the 
contract. " 
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(1925) 36 CLR 1 at p. 8: "(The custom) must be so 
notorious that everybody in the trade enters into a 
contract with that usage as an implied term. It must be 
uniform as well as reasonable, and it must have quite 
as much certainty as the written contract itself." (3) A 
term will not be implied into a contract on the basis of 
a custom where it is contrary to the express terms of 
the agreement. (4) A person may be bound by a custom 
notwithstanding the fact that he had no knowledge of 
it. The only relevant evidence as to whether there was 
a custom which could be imported into the Agreement 
would be evidence of what was done before the date 
of the Agreement. " 

(67 WAIG 1097 at 1098) 

Section 26 of the Industrial Relations Act 1979 is also 
applicable (see Perth Finishing College v. Watts [69 WAIG 
2307]). 

In the matter now before the Commission the contract is 
of the type where it is apparent that the parties never 
attempted to reduce their agreement to complete written 
form. This requires, on the authorities, that a flexible 
approach be taken to the application of the tests set out in 
the Codelfa case (supra). 

No evidence was put before the Commission which 
assists in identifying the existence of a custom or usage 
supporting the implication of a term in the employment 
contract which would support the Applicant's claim. For the 
Applicant it was said only that: 

" ... I think it would be totally repugnant to state to an 
employee—and no employee would fmd this accepta- 
ble as a term of his employment—"If you leave us 
before a certain period we grab your superannuation. 
You don't get it." I don't think that that can be an 
implied term. I think it has to be an implied term of any 
employment contract that the employee when he leaves 
takes away his pro rata entitlements. 

It is a highly unusual scheme that has been created 
here anyway where there is an actual fixed figure 
agreed to at the end of a 5 year period. I suppose the 
only reason why the scheme was created in such an 
unusual fashion was because of the age of the 
individual in question who was 61. He was only 
wanting to work for another few more years and at the 
end of that period he was going to get a certain figure. 

Aside from that particular scheme, just in a normal 
context an employee when he leaves—whether he 
leaves at age 65, 55 or 48—would take whatever is 
entitled to him. " 

(Transcript page 31) 

Mr Cooper, on the other hand, expressed the view without 
providing any evidence in support that there are many 
superannuation schemes where on termination the only 
payment made to an employee is that which is attributable 
to his/her own contributions. Of the schemes formally 
introduced by the Respondent for its employees Mr Cooper 
could only say that they were many and varied and that the 
details were not known to him. He was unable to confirm 
whether there was any established custom or practice in 
relation to superannuation in existence at the time of the 
Applicant's employment. Mr Cooper did inform the 
Commission that he had set up a fund for employees through 
Westscheme but this had occurred subsequent to the time 
of the agreement reached between the Applicant and Mr 
Davidson. 

In these circumstances the question at issue, in my view, 
falls to be answered by reference to whether, in the 
circumstances of the particular case, it can be seen that the 
implication of a term providing for the payment of 
superannuation benefits on the Applicant's termination prior 
to 1 February 1994 is necessary for the reasonable or 
effective operation of the employment contract. 

On the facts as I have found them I am satisfied that the 
implication of a term covering the eventuality of the 
termination of the Applicant's employment contract prior to 
1 February 1994 is necessary for the reasonable and 
effective operation of the contract. It is clear on the material 
before the Commission that the superannuation arrangement 
was an inducement to the Applicant to withdraw from an 
offer of other employment which he had already accepted 
and to accept employment with the Respondent. This is 
consistent with the evidence of the Applicant and there is 
nothing to suggest otherwise. In these circumstances the 
payment of a principal sum in the amount set out in the letter 
dated 27 January 1989 (Exhibit 1) was an integral part of 
the salary package negotiated between the Applicant and Mr 
Davidson on behalf of the Respondent. There is no reason 
to suspect that had the parties turned their minds to it, they 
would not have done other than agree that on termination 
of the Applicant's employment through no fault of his own 
prior to 1 February 1994, particularly for reasons of ill 
health, he would be entitled to benefits which had accrued 
under the proposed superannuation arrangement. It remains 
only to determine the amount to which the Applicant was 
entitled on his termination. 

There can be no doubt that the Applicant was entitled to 
the principal sum that it was agreed would be paid to his 
benefit in the form of superannuation contributions for the 
time that he was in the employ of the Respondent. In this 
respect I refer to the basis for calculation submitted on 
behalf of the Applicant and set out earlier in these Reasons 
for Decision. That calculation identifies that the agreed 
annual contributions, when applied to the period of the 
Applicant's employment, produces a level of contribution 
which ought to have been made by the Respondent on his 
behalf of $8,383.81.1 do not, however, accept the logic or 
validity of the argument that the Applicant should also be 
entitled to a notional sum assessed by reference to the 
difference between the principal sum committed to by the 
Respondent and the anticipated "lump sum tax free payout 
of around $25,000.00 at the end of [a] five year term (Feb 
1, 1994) " (Exhibit 1). The assumption of such a notional 
payment can not be said to be necessary for the reasonable 
or effective operation of the contract and would be 
inconsistent with the tests set out in the Codelfa case (supra). 
The only guide which is before the Commission as to what 
the intentions of the parties might have been is the actions 
of the Respondent itself in adding 10% to the principal sum 
assessed on its own view of the position as set out in its letter 
to the Applicant dated 20 September 1991 (Exhibit 3). On 
this basis I would add to the principal sum of $8,383.81 
already identified as being an amount to which the Applicant 
is entitled, an amount equal to 10% of that simv (ie $838.38). 
The resulting total entitlement of $9,222.19 is to be adjusted 
by the deduction of an amount of $1,684.62; this being the 
amount already paid in the form of superannuation to the 
Applicant by the Respondent. 

For the reasons set out above, the Application before the 
Commission will be determined by an Order that the 
Respondent pay to the Applicant an amount of $7,537.57 
within 21 days of the date on which this Decision is 
delivered. 

Appearances: Mr R. Griffiths (of Counsel) appeared on 
behalf of the Applicant 

Mr B. Cooper appeared on behalf of the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Denis R. Escudier 

and 

Advanced Electrical Equipment Ply Ltd 

No. 462 of 1992. 

COMMISSIONER R. N. GEORGE. 

9 September 1992. 
Order. 

HAVING heard Mr R. Griffiths (of Counsel) on behalf of 
the Applicant and Mr B. Cooper on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Respondent herein pay to the Applicant Mr 
Denis R. Escudier the sum of $7,537.57 within 21 days 
of the date hereof. 

(Sgd.) R. N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Margaret Healy 

and 
Owners of Victoria Apartments Strata Plan 1659. 

No. 681 of 1992. 

COMMISSIONER S.A. KENNEDY. 

27 August 1992. 

Reasons for Decision. 

THE COMMISSIONER: This application was brought 
pursuant to section 29(b)(i) of the Industrial Relations Act 
1979. By it Mrs Margaret Healy (hereinafter "the Appli- 
cant") claims that she was unfairly dismissed and seeks an 
order from the Commission that she be re-employed in the 
position from which she was allegedly dismissed. 

The application as filed cited as Respondent "Noel 
Munyard Real Estate Agent". However when the matter 
proceeded to a conciliation conference, a Mr John Lindquist 
attended on behalf of the "Owners of Victoria Apartments 
Strata Plan 1659" which body, he said, was the employer 
for all intents and purposes of this claim; with the cited 
respondent being the managing agent only. Mr Noel 
Munyard, who was present on behalf of the cited Respon- 
dent, endorsed this. The Applicant did not dispute this 
assertion. Her response was to the effect that she did not 
understand the arrangements, was not certain who the 
employer was and that, in any event, her claim was simply 
that employment had been terminated unfairly. 

Having regard for these respective positions the powers 
conferred by section 27(1) of the Act were exercised, by 
consent, to amend the claim by substituting "Owners of 
Victoria Apartments Strata Plan 1659" for the Respondent 
named in the claim as filed and waiving the requirements 
for service on the basis that the now named respondent was 
cognisant of the claim in its terms. 

It is noted that notwithstanding that he was no longer 
named as respondent, Mr Munyard undertook certain 
courses of action on behalf of the Respondent following the 
conference with a view to reaching some sort of amicable 
arrangement with the Applicant. However all efforts to 
resolve the dispute at the conference and subsequently were 
unavailing and on 5 August 1992 the Applicant requested 
that her claim be listed for hearing. 

The Applicant represented herself at the hearing and 
chose not to give sworn evidence. No witnesses were called 
or evidence put on her behalf and no evidence was called 
on behalf of the Respondent. Thus, what the Commission 
has before it are the papers as filed and the submissions by 
the Applicant and by Mr Lindquist on behalf of the 
Respondent at the hearing. There is actually little dispute 
between the parties as to facts of the employment contract. 
These facts can be summarised as follows. 

The Applicant answered an advertisement for a cleaner 
placed by an entity known as "Reliable Domestics". She 
did not get that position but subsequently was contacted by 
a person (a Mrs McMamis) identified as being from Reliable 
Domestics and was offered cleaning work at the premises, 
Victoria Apartments. The work involved three hours each 
Monday, Wednesday and Friday at the rate of $8.00 per 
hour, lie Applicant accepted the position and commenced 
the cleaning work in July 1991. During her employment she 
was regularly paid through Mr Noel Munyard, who was the 
managing agent for Victoria Apartments, but who had no 
direct or other contact with the Applicant. So far as any 
contact on the job was concerned, it appears that at the outset 
of the employment Mrs McManus referred the Applicant to 
a Genevieve Momssey who lived in Victoria Apartments. 
The Applicant described Ms Morrissey as the "caretaker" 
of Victoria Apartments but the Respondent says that she is 
one of the Respondent's owners who, because of her 
residential status, acted as a contact point for the Applicant 
on any day to day matters which could arise. I accept that 
the latter was the case. 

The background to the end of the employment is as 
follows. 

On 16 April 1992, the Applicant received a telephone call 
advising her that her father was terminally ill in Ireland and 
was not expected to live beyond two weeks. She decided to 
fly to Ireland to see him and to be with her family. After 
receiving the news and making that decision the Applicant 
telephoned Ms Morrissey at her home on 18 April to inform 
her of the situation and that, in effect, she would advise her 
of her return in due course. It appears that Ms Morrissey may 
have been at work but, in any event she did not take the call. 
In lieu, the Applicant left a message in the terms above on 
Ms Morrissey's telephone answering machine. On 19 April 
the Applicant contacted Reliable Domestics in order that 
that agency take steps to replace her pending, she says, her 
return. On 20 April, (which was her next scheduled work day 
at Victoria Apartments) the Applicant called in there to hand 
over her keys to Ms Morrissey. Again she was not there so 
the Applicant gave the keys to Ms Morrissey's sister and 
explained her position to her. She says that she was told, to 
the effect, that her priority of seeing her father was 
understood. On 23 April the Applicant left for Ireland. While 
she was away, she was paid for work already carried out by 
way of a cheque to her home. 

In the event the prognosis of only two weeks to live for 
her father turned out not to be the case and it appears that 
the Applicant remained longer in Ireland with her family 
than originally anticipated. She returned to Australia on 16 
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May 1992. On 17 May she left a message on Ms Morrissey's 
telephone answering machine to the effect that she was 
ready for work. The following day she was contacted by Mrs 
McManus who informed her that she had been replaced. 
When the Applicant complained she was told to take it up 
with Ms Morrissey. 

On 22 May, the Applicant filed this claim; with a 
declaration of service on Mr Munyard by way of certified 
mail on 8 June 1992 being filed on 10 June 1992. 

The Applicant acknowledges that at this time she thought 
that the employer was Mr Munyard because he was the 
source of the payments she received during the course of her 
employment 

The Respondent's position can be summarised as follows. 
There had been recourse to Reliable Domestics for the 
purpose of obtaining cleaning services for Victoria Apart- 
ments. This resulted in the Applicant carrying out the work. 
As to the events in April 1992 when the Applicant left for 
Ireland, the Respondent says that, through Reliable Domes- 
tics, the Applicant was replaced temporarily and then, 
having not heard from her and the temporary replacement 
having other commitments, the Applicant's position was 
filled by another person obtained through Reliable Domes- 
tics who were apparently paid some sort of weekly retainer 
to this end. The Respondent says that there had been a 
presumption by it throughout that to all intents and purposes 
Reliable Domestics was the employer. It was not until the 
claim was made on Mr Munyard by the Applicant that the 
situation was looked into. The Respondent says that it was 
only as a consequence of this that it reahsed that it was the 
employer. It concluded then that the Applicant was due 
benefits as a consequence of award coverage and it sought 
to effect payment of one week's wages in lieu of notice and 
an amount for pro-rata annual leave. 

It is noted that the Applicant acknowledges receipt of the 
sums of $72.00 and $240.00 respectively identified as being 
for the aforementioned entitlements as raised by the 
Respondent. It is noted that the amount paid per hour 
appears to accord with the hourly award rate which would 
apply to a permanent part time cleaner in the private sector. 
The Applicant disputes that the award rate was applied and 
appears to assert that the award cited by the Respondent did 
not apply. 

There is nothing really that I can make of this 
disagreement in any event. If the Applicant was covered by 
an award, and considers that she was underpaid, then she 
would have to apply elsewhere for enforcement. If she was 
not covered by an award and considers that she is due 
entitlements, then it is open to her to make such a claim but 
none has been made. The only significance in all of this, it 
seems to me, is that it serves to further illustrate the 
confusion on both sides about the employment situation. 

So far as the allegation of unfairness is concerned the 
Applicant says that she did all she could in the circum- 
stances to inform that she would be temporarily away, that 
she took steps to ensure that she would be temporarily 
replaced and gave early notification of her return. In essence 
she says that she was entitled to presume that her job was 
being held for her until her return and that the Respondent 
acted unfairly in not holding it open for her. 

The Respondent denies any unfairness and points to the 
length of time the Applicant was absent. It says that in the 
absence of any communication from her to any relevant 
person during the period from departure up to 17 May 1992, 
it was unreasonable to expect the job to be held open to the 
extent the Applicant reckons was due. 

I have no doubt that the Applicant did all she could so far 
as she knew to make her situation known to the only persons 
she had any contact with her regarding her employment; 
namely Ms Morrissey and Mrs McManus. I have no doubt 
that she did this in good faith. Further she spoke to Ms 
Morrissey's sister, though there is nothing before the 
Commission which establishes that that person had any 
authority in the employment of the Applicant. 

Having regard for all the circumstances, unfortunate as 
they were and notwithstanding the good faith of the 
Applicant, what is before the Commission substantially goes 
to a finding that the Applicant actually (albeit unwittingly) 
abandoned the employment. I so find. 

But if I am wrong in that finding, the only basis for a 
conclusion that the Respondent consented to unpaid leave 
is the discussion between the Applicant and Ms Morrissey's 
sister. 

The Applicant does not assert that this person authorised 
her absence; only that she was sympathetic to her situation. 
In any event I think that, even if she did have authority or 
convey some sort of approval by the Respondent for the 
unpaid leave, it is likely that this was only in the context of 
the two weeks' prognosis and was not open ended. There is 
nothing beyond that, even if she was in a position to so 
authorise. 

No communication took place between the Respondent 
or anyone on behalf of the Respondent and the Applicant 
prior to the Applicant's departure. But nothing turns on this. 
It is most likely that this was just another corollary of the 
vagueness of the actual contractual relationship. Thus in the 
absence of any evidence I think, at most, if there was 
authority for unpaid leave (and I do not think that there was) 
it could only be implied to the extent of two weeks or 
thereabouts from 16 April 1992 unless otherwise agreed. 
And the Applicant was away longer and without notice and 
without such agreement. 

The situation in which the Applicant found herself on 
receipt of her sad news is most unfortunate. I have no doubt 
that her submission as to the circumstances under which she 
went away is accurate. Similarly, however, I think that it is 
likely that the Respondent's version of events is accurate. 

So far as the Respondent did not know its obligations it 
must assume responsibilities. But equally, the Applicant by 
virtue of her own submissions and the fact of filing a claim 
against a person assumed to be, but not the employer, was 
in the dark. For that she must assume responsibility. 

Ignorance of the employment relationship on both sides 
probably caused the ultimate problem. But in the end the 
question is, did the employer treat the Applicant unfairly? 
The onus for establishing that lies on the Applicant 
Notwithstanding my sympathy for the circumstances in 
which she found herself and the reasons for it I have 
concluded she has not established unfairness. 

The claim will be dismissed. 

The crux of this dispute really arose out of the fact that 
an employment relationship existed but in an apparent 
vacuum of knowledge. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Margaret Healy 

and 

Owners of Victoria Apartments Strata Plan 1659. 

No. 681 of 1992. 

COMMISSIONER S.A. KENNEDY. 

27 August 1992. 

Order. 

HAVING heard the Applicant on her own behalf and Mr J. 
Lindquist on behalf of the Respondent, now therefore the 
undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, hereby orders— 

That this application be and is dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Trina Marguerite Kerridge 

and 

B.P. Victoria Park. 

No. 555 of 1992. 

COMMISSIONER A.R. BEECH. 

28 August 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application brought 
pursuant to section 29 of the Industrial Relations Act 1979. 
The application as filed claimed that the applicant had been 
unfairly dismissed, and the application had proceeded on the 
basis that the applicant was seeking re-instatement. As 
agreement was not able to be reached at a conference of the 
parties, the matter was listed for hearing and determination, 
and during those proceedings the applicant informed the 
Commission that her claim is to be paid the wages due to 
her up to the point of dismissal, and one week's wages in 
lieu of notice. 

At the commencement of the proceedings, the Commis- 
sion was informed by the respondent employer that he had 
summarily dismissed the applicant for alleged gross 
misconduct, that is, for having been responsible for 
continual shortages of cash from the till. It is common 
ground that a notice period was not given, and further, that 
the respondent had ' 'withheld" the final week's wages 
which had been earned up to the point of dismissal. Whilst 
the onus of proving her case overall rests upon the applicant, 
where an employer has summarily dismissed an employee, 
an onus rests upon the employer at first instance to show the 

grounds upon which the employer relies to justify the action 
taken by it. For that reason, the Commission required the 
respondent to present its case first. 

The respondent was represented by its manager Mr 
Tolcon, who also called as a witness the manageress of the 
respondent's car wash and service station operations. Both 
Mr Tolcon and the manageress gave evidence under oath as 
did the applicant herself. In this regard, the applicant notes 
that the Industrial Relations Commission is not generally 
bound to observe the rules of evidence, and to that extent 
the failure of the applicant to cross-examine Mr Tolcon and 
the manageress on significant points of their evidence, and 
in turn of Mr Tolcon to cross-examine Ms Kerridge is not 
seen by the Commission as being as significant as it 
otherwise might be. Both the applicant and the respondent 
made their respective positions clear in the evidence which 
they gave under oath. 

The Commission understands as follows. The applicant 
was employed in the capacity of car wash attendant from 
approximately the 13th March 1992 and her services were 
terminated in the manner described above on the 30th April 
1992. The evidence brought by the respondent, and 
documented in exhibit 1 is that commencing from the 23rd 
March 1992, on fifteen occasions up to the date of dismissal, 
amounts of money ranging from a minimum of $20.00 to 
a maximum of $61.00 were missing from the till. Evidence 
was given that a reconciliation between a counter which 
recorded the number of vehicles cleaned and the amount of 
money in the till was a simple exercise, and that whilst it 
was accepted that small or minor amounts of money would 
occasionally be missing in the ordinary course of events, the 
amounts missing as recorded in exhibit 1 were serious and 
significant. The evidence of the respondent was that over 
time, the respondent suspected Ms Kerridge as being 
responsible for the shortages. It is not apparent from the 
evidence that Ms Kerridge was confronted with this 
suspicion other than on the day of the dismissal. She denied 
under oath that she was responsible. The Commission 
understands from the evidence that at least two and possibly 
three other persons were also employed as car wash 
attendants, and these people also had access to the till in 
question. It appears from the evidence that different 
employees worked different shifts. 

On the day in question, the evidence of the respondent is 
that it was arranged that a $50.00 note would be in the till 
from the commencement of the day. The applicant com- 
menced work at 7.00am on that day, and another employee 
commenced work with her at 8.00 or 9.00 o'clock, and a 
third member of the staff commenced at 10.00 o'clock. Prior 
to the third member of staff commencing, the manageress 
did a check of the till and found that a sum of approximately 
$50.00 was missing. It is not clear from the evidence that 
the precise $50.00 note mentioned by Mr Tblcon was 
missing. The manageress informed the members of staff of 
the shortfall, and indicated that a further check would be 
made later on, and from the manageress's evidence the 
Commission understands that the manageress was providing 
an opportunity for the money believed to be missing, to be 
replaced. This did not occur however and the police were 
called. The three members of staff were interviewed by 
police, and the Commission understands from the evidence 
that charges were not laid. Further there is no direct evidence 
that it was the applicant who was responsible for the 
shortfall on that day, nor on any of the other days to which 
exhibit 1 refers. There is circumstantial evidence however, 
and this will be referred to shortly. 

The day of the dismissal also happened to be pay day. 
When the applicant went to collect her wages, Mr Tolcon 
stated to her that "she was under strong suspicion" for the 
shortfall, and the other shortfalls and accordingly he was 
dismissing her. He also withheld the wages which would 
otherwise have been paid to the applicant on that day, stating 
as his reason that he wished to see whether money still was 
missing from the till for the next two weeks following her 
termination, and if money was missing then he would pay 
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her the wages, but if foEowing the appEcant's departure 
money was not missing from the tiE in the future then he 
was keeping the wages due as an offset to the money which 
had been missing and that both he and the appEcant should 
leave the situation as it was. The appEcant stated that she 
disagreed with this, and initiated these proceedings. Indeed 
it is noted that the appEcant filed this application on the 
second day foEowing her termination. 

Tie claim of the appEcant is in two parts. As to the first 
part, it is quite clear and uncontroverted from the evidence 
that the appEcant did perform her work for the final week 
of her employment. She performed the work required of her 
arising from her contract of service and she is entitled to be 
paid for that period of time. The evidence reveals that the 
appEcant was employed on a weekly contract of service and 
her wages were paid on a weekly basis. That is, the contract 
of employment was a divisible contract requiring payment 
for each completed period, i.e. one week. In "The Law of 
Employment" by Macken McCarry and Sapideen (third 
edition) reference is made to circumstances where wages are 
paid periodicaEy for each completed period of a contract and 
it is stated quite clearly: 

"The case supports a general principle that where 
wages accrue and are payable at weekly or other 
periodic intervals, an employee wiE be entitled to 
recover wages for completed periods whatever the 
reason for termination." (at page 286.) 

Further, the learned authors repeat an extract from a 
decision of the Commonwealth Industrial Court as an 
accurate statement of the law: 

"If a servant voluntarily leaves his service without 
proper notice he cannot recover any wages for work 
done during the broken period of his hiring, for his 
wages only become due at the end of each period of 
hiring. The same rule applies in the case of a servant 
dismissed for good cause; but when, as appears by aE 
the circumstances of the case, wages are earned daily 
and accrue due as earned, the servant is entitled to be 
paid the amount actually earned even though he has left 
without proper notice or is properly dismissed." 

That is, with respect, clearly the case. There is an Act of 
Parliament, the Truck Act, which in general terms prescribes 
that once wages have been earned, they are required to be 
paid. There is nothing in the contract of employment 
between the appEcant and the respondent which indicates 
the contrary, and in any event, the provisions of the Track 
Act would, in my observation, prevaE (by section 3 of that 
Act). The iEegaEty of an employer withholding a commis- 
sion which was otherwise due because of moneys owed by 
the employee to the employer was discussed and determined 
in a decision of the Full Bench of this Commission in Conti 
Sheffield Real Estate v. Brailey (No. 211 of 1992, 21st 
August 1992, unreported at pages 8 to 12). That decision 
also rejected the notion that an employer is entitled to make 
a deduction from wages due on the basis of an "equitable 
set-off because it aEows the employer to assess damages 
and to act as judge in his or her own cause. Effectively, that 
is what has occurred here. 

On the evidence, the applicant's wages accrued weekly, 
and at the time of her dismissal her wages for that period 
were due and payable. The withholding of them by the 
employer as some notional offset, even if the dismissal is 
justified, is illegal and the appEcant is entitled to be paid the 
wages up to the point of dismissal. The remedy open to the 
respondent is to have the appEcant charged with the offence 
for which she was dismissed, and have that matter properly 
determined in an appropriate court of law. It may have been 
different if the applicant indeed consented to the withhold- 
ing of the wage, but that demonstrably is not the case. 

The appEcant also claims that she was not paid one 
v/eek's wages in lieu of notice. It seems clear from the 
evidence that in the ordinary course of events one week's 
notice would have been required to terminate the applicant's 

employment, and indeed this was conceded by Mr Tolcon 
at the commencement of the proceedings. That notice was 
not given, nor was payment made in Eeu. In this case Mr 
Tolcon chose to summarily dismiss the appEcant and the 
appEcant having chaEenged that, and as noted earEer, an 
onus rests upon the employer at first instance. 

As indicated earEer in these Reasons for Decision, the 
evidence brought against the appEcant by the respondent is 
not direct evidence. The evidence reveals that the tiE was 
short on those occasions set out in exhibit 1, but the evidence 
also is that persons other than the appEcant had access to 
the tiE on different occasions. The applicant also points out 
that on at least two of the dates mentioned in exhibit 1, they 
being Wednesdays, the appEcant may not even have been 
at work and would not therefore have been responsible for 
any cash shortfall. The respondent's evidence is that since 
the departure of the appEcant and up to the day of the 
hearing, there had not been any significant amounts of 
money missing from the tiE, which was seen by the 
respondent as being proof positive of the applicant's guilt. 
The Commission was also informed from the evidence of 
the manageress that she had been told by a poEce officer that 
the applicant "had a record" and would be the person out 
of aE of the staff who would be the first suspected by the 
poEce. As to this evidence, which was admitted without 
objection from the applicant, the Commission is bound to 
say that whEst the manageress may indeed have been told 
this, the Commission cannot accept that as a fact without 
some proof, but even if this were so, it does not of itself 
prove that the applicant was responsible for the shortfaEs in 
money. It must be said quite plainly that such an allegation 
of steaEng as a servant is a most serious matter and one 
which, if properly brought against the applicant in a civE 
court would require a higher standard of proof than is 
required in this Commission. Viewed objectively the most 
that can be said for the evidence brought by the respondent 
in this matter is that there is sufficient circumstantial 
evidence for suspicions to be held. 

The task of the Commission here is to decide according 
to equity, good conscience and substantial merit whether the 
claim of the applicant should be granted. Of the evidence 
brought by the respondent, that which is of the greatest 
weight is the evidence of the cash shortages occurring after 
the appEcant commenced employment and ceasing after her 
termination. That is not proof of the appEcant's guEt but that 
evidence, supported by the evidence of the manageress, 
establishes some foundation for the action taken. It is a 
doubt raised in the mind of the Commission which was not 
removed by the evidence given by the appEcant. When this 
part of the appEcant's case is viewed as a whole, the 
Commission can conclude only that the applicant's case is 
as likely as it is not and accordingly the Commission has 
not been persuaded to grant this part of the claim. 

A minute of the proposed Order to issue in this matter is 
attached. If either party beEeves that the Order to issue does 
not adequately or properly reflect these Reasons, it is 
requested that the Commission be advised of this by Friday 
the 4th day of September 1992. The Order wiE issue in the 
form of the minute after that date if neither party contacts 
the Commission. 

Appearances: The appEcant appeared on her own behalf. 

Mr P. Tolcon appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Trina Marguerite Kerridge 

B.P. Victoria Park 

No. 555 of 1992. 

COMMISSIONER A.R. BEECH. 

8 September 1992. 

HAVING heard Ms T. Kerridge on her own behalf as the 
Applicant and Mr P. Tolcon on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That within seven days of the date hereof the 
respondent shall pay to the applicant by cheque posted 
to her home address the wages earned by her but not 
paid to her for the period up to and including the day 
of her dismissal. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

I was invited to imply a term of one month as reasonable 
notice to terminate the applicant's contract of service. While 
a term of that kind may be implied, whether it should or 
should not be is a question to be considered according to the 
evidence. 

The applicant's testimony in this respect arose in her cross 
examination. She said that in her experience as a salesperson 
she had knowledge of six salespersons being given notice 
of their employment termination. None of these persons, she 
said, received notice of more than one day. 

The respondent testified that the "industry protocol" on 
this particular subject was notice of one day. Furthermore, 
he was most emphatic that payment in lieu of notice for 
periods of more than one day was never made. In fact, 
overall, I think his testimony was that one day's notice was 
the most a salesperson would ordinarily expect, that it 
usually was less—^instantaneous. He contended that one 
day's notice related to the practice whereby agents who were 
about to be dismissed took current sales prospects with them 
to the agent who next employed them. 

On the basis of the testimony there is, in my opinion, 
nothing to support one month as a reasonable period of 
notice for real estate salespersons in this industry. Indeed the 
testimony strongly supports a finding that one day's notice 
is customary. 

I was not taken to any part of the Real Estate and Business 
Agents' Act 1978 or the regulations made pursuant to that 
Act that might lead me to a different conclusion, nor have 
I been able to find anything in that material that would cause 
me to find in the applicant's favour. 

Bearing in mind that on the subject of reasonable notice 
the onus of proof is upon the applicant, I have decided to 
dismiss that part of the claim concerning payment in lieu of 
notice. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Janis Evelyn Layer 

Thomas Gabriel Esze trading as Tom Esze Real Estate. 

No. 819 of 1992. 

COMMISSIONER O.K. SALMON. 

26 August 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.29(b)(ii) application in 
which Janis Layer, a real estate salesperson, claims that she 
has not been allowed benefits amounting to $4340.53 in 
respect of her employment by Thomas Gabriel Esze t/a Tom 
Esze Real Estate (the respondent). 

The claim is made up of 3 parts as follows— 

(a) Commission due or payable 3 
(b) Pay in lieu of notice 3 
(c) Deductions from commission 

not authorised 

$1 832.50 
$2 000.00 

$508.03 

$4 340.53 

I find it convenient to give my reasons for decision on the 
subject of pay in lieu of notice first of all. 

The claim for the payment of commission in the sum of 
$1832.50 relates to the sale of a property referred to as No. 
9, 172 Mill Point Road (the property). 

Essentially, the complaint is that the sale of the property 
was substantially due to the efforts of the applicant who first 
obtained a listing for the property at the outset of her 
employment, but was denial the benefit of those efforts, 
namely the payment of commission, by the respondent who 
by reason of dismissing the applicant the day before the sale 
was made benefited himself at the applicant's expense, or 
disadvantage. 

The respondent denies any liability towards the applicant 
as claimed. 

In the first place, the respondent says that the applicant 
was justifiably dismissed shortly before the sale was made 
for reasons of unsatisfactory service. There were several 
reasons relied upon by the respondent to make that ground 
for dismissal which, I think it is fair to say, led the 
respondent to a conclusion that the applicant simply did not 
have what it takes to make real estate salesperson. One of 
these reasons was the number of hours that the applicant 
devoted to sales; a totally inadequate number as far as the 
respondent was concerned. Another reason was the number 
of sales made by the applicant in the period she was 
employed by the respondent. Again the result was inade- 
quate in the respondent's opinion and I think the result in 
this respect would, in the respondent's mind at least, confirm 
an adverse opinion formed on the basis of the hours worked 
by the applicant. However, in my inteipretation of all of the 
evidence for the respondent, he had reached the stage where 
he believed that the applicant was not a satisfactory person 
to retain as an employee in his business, and his beliefs were 
confirmed when she failed to negotiate new terms for the 
sale of the property with the vendor. 
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In broad terms the foregoing paragraph describes the 
background reasons for the respondent's refusal to meet the 
applicant's claims for commission. However there are two 
further elements in the argument which together form the 
mainstay of the respondent's case. First, the sale of the 
property was not made until after the applicant's dismissal, 
and while the buyer was the person with whom the applicant 
had negotiated, in the final analysis the purchase price for 
the property was put to the buyer by the respondent himself. 
In other words he contends it was his sale. Second, the 
respondent contends that the fact that the sale was made 
immediately after the respondent's dismissal was not 
distinguishable from circumstances in which the sale was 
made one or two months after dismissal; in which case, 
according to the respondent, commission would not be paid. 

It is quite clear to me that the respondent placed great 
weight on the second of these two elements in what I have 
described is the mainstay of his argument. In my opinion the 
weight given to that element of the argument fairly implies 
a recognition of some strength in the applicant's claim. 
Furthermore, while I was not given greatly informative 
material concerning all of the customs and circumstances 
involving sales and commissions in the industry, according 
to what I did hear, I think a reasonable conclusion would be 
that the listing of a completed sale cannot be discounted as 
being of no consequence in a contested matter such as this 
one. 

In other cases where unsatisfactory service is alleged and 
shown, summary dismissal may be justified. In the industry 
now in question the circumstances surrounding a similar 
allegation seem to me to demand careful and somewhat 
different considerations to the normal. For example there are 
no fixed hours or days of the week prescribed upon which 
salespersons are employed; nor are wages paid, withheld or 
forfeited. The obligations upon employer and employee are 
unique, a fact further attested to by the customary period of 
notice for terminating employment in the industry. But 
above all, remuneration is by way of commissions paid. 

The fact that an industry custom was availed of by the 
respondent to terminate the applicant's employment there 
and then does not necessarily mean that was fair or 
reasonable, assuming that reasonableness is a lesser test than 
fairness. After all the implication to be drawn is that if she 
had not been dismissed before the sale she would have been 
paid commission according to the agreed amount. That 
would have been so even though the sale was concluded by 
the respondent. I note also that the applicant was cross 
examined on the respondent's suggestion that commissions 
were foregone in cases of dismissal; but she did not concede 
that as a general proposition. Rather her attitude to the 
question seemed to me to be consistent with her claim and 
I view her testimony in this respect as competent evidence 
against discounting the fact of her obtaining the listing of 
the property as a matter of considerable relevance in her 
favour. 

As to the claim for $508.03 concerning unauthorised 
deductions from commission, there is really no dispute 
regarding the arithmetic or the fact that deductions were 
made by the respondent from sales commission due to the 
applicant for sale of property other than No. 9, 172 Mill 
Point Road. 

The agreement was that the applicant was entitled to 
advertise to the value of 10% of commission paid to the 
agency on sales. The respondent contends that the applicant 
overspent her advertising cost entitlement to the amount 
now claimed by her and he deducted that money from 
commission due and paid to her by cheque on 25 June. He 
justified his action on the grounds of industry custom. 

The applicant claims that the deductions could not be 
genuinely made: that if they were genuine they would have 
been made from the commission paid on 12 June. But in any 

event she contends that deductions were not authorised by 
her and they are contrary to the provisions of the Truck Act. 

It was put to the applicant in cross examination that 
spending on advertising above 10% would be automatically 
deducted from commission. She disagreed. Her thoughts 
were that any overspending should have been brought to her 
attention during a month's activities. However, she admitted 
that she never asked the respondent for a monthly account 
of her advertising costs. 

The respondent's point regarding this matter of procedure 
was that the applicant was not without responsibility in a 
matter concerning her own interests, and that he could not 
fairly be held responsible for the applicant's failure towards 
herself. 

For reasons that I will shortly make clear, I will for 
convenience merely assume the truth of the applicant's 
overspending in advertising. In that event, the Truck Act to 
one side, the applicant would need to show that the 
deductions were unfair. In considering that question I must 
have regard for the respondent's unchallenged testimony of 
an industry practice allowing deductions as well as the 
above observations pro and con about advice and responsi- 
bilities. On the preponderance of probabilities I would not 
rule in the applicant's failure. 

However, I cannot overlook the Truck Act and irrespec- 
tive of the putative industry custom it seems clear to me that 
pursuant to s.3 of that Act and the definition of wages in that 
Act, the respondent cannot legally deduct any moneys from 
the applicant's remuneration. 

Sharkey P. and Negus C. have very recently dealt with the 
Truck Act and its application to a claim for off-sets against 
claims made by an employee (Conti Sheffield Real Estate 
vs Denise Brailey No. 211 of 1992 21 August 1992 (not yet 
reported). In the same case in separate reasons for decision 
I also considered the Truck Act in the context of jurisdiction 
and s.5 of the Industrial Relations Act 1979 and I think that 
in the present case I should adopt the same approach. 

I am required to deal with this claim according to s.32(7) 
of the Act, which is to say that I must endeavour to ensure 
that the matter is resolved on terms that could reasonably 
have been agreed between the parties in the first instance or 
by conciliation. My views on the course of action to be 
followed according to those requirements have been made 
known in two recent cases and I will follow a similar course 
in this case [cf Applications Nos 1264, 1276 and 1277 of 
1991, various applicants vs Coles Myer Ltd t/a Coles 
Supermarkets (72 WAIG 1163); Peter Sinclair vs The Eagle 
Ply Limited c/—Radio West (72 WAIG 1393)]. 

In all of the circumstances I do not think the applicant 
could reasonably have been expected to reach agreement 
with the respondent regarding the question of deductions in 
view of the legal position. I have decided that I should allow 
this claim. 

In my opinion the moral aspect of reasonableness [cf 
Jenkinson J in Gregory vs Philip Morris (1988) 80 ALR 455 
at 457] does not in the context of industrial relations exclude 
fairness [see also Adami vs Mai son DeLuxe (1924) 35 CLR 
143 at 152 from which it can be abstracted that the conduct 
of parties towards each other in that context must be 
consistent with "...our commercial and everyday notions of 
fair treatment in industrial relations" per Issacs ACJJ. There 
is also the prudential aspect of reasonableness to be 
considered which, I think, means proper consideration for 
the respondent's interests. However, in the present case the 
customary period of notice and the other circumstances of 
the employment as I have described them all relate to this 
aspect of reasonableness and have been duly considered. 

I think the crucial factors in the claim for payment of 
commission are the fact that the sale of the property arose 
from the applicant's listing of it and the fact that she 
maintained contact with the person who finally purchased 
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it. These facts cannot be discounted and in my opinion they 
would have justified settlement of the claim for commission 
by a process of reasonable agreement at first instance or by 
conciliation. 

My decision in this case is that an order should issue 
requiring the respondent to pay the applicant the amount of 
$2,340.53. 

Minutes of proposed order are now made available to the 
parties and they should advise my associate of their 
requirements in this respect. 

Appearances: Mr R.W. Clohessy appeared for the 
applicant. 

Mr T.G. Esze appeared for the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Janis Evelyn Layer 

Thomas Gabriel Esze trading as Tom Esze Real Estate. 

No. 819 of 1992. 

COMMISSIONER O.K. SALMON. 

7 September 1992. 
Order. 

HAWING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr T.G. Esze on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That Thomas Gabriel Esze trading as Tom Esze Real 
Estate pay Janis Evelyn Layer the sum of $2,340.53. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mark Brian Rennardson 

and 

Dynamic Business Resources Pty Limited. 

No. 381 of 1992. 

COMMISSIONER G. L. FIELDING. 

11 August 1992. 

Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application instituted by 
the Applicant pursuant to section 29(b)(i) of the Industrie 
Relations Act 1979, claiming that he has been unfairly 
dismissed from the Respondent's employ on or about 
21 January last He was then employed, he says, as a 
database administrator. 

The Respondent's business is that of a computer 
consultant. A principal proportion of its business is that of 
a consultant to the racing industry in this State. The 
Applicant was originally employed as a trainee programmer 
with effect from 4 January 1990 and seemingly took over 
as a trainee database manager on and from 5 April 1990, but 
nothing turns on that 

The Applicant says that his dismissal came about on 
21 January last after he had made a request to the 
Respondent's general manager for an investigation into 
certain activities of the Respondent. In essence those 
activities concerned the security of the computer system 
operated by the Totalisator Agency Board in this State for 
which, as I understand it, the Respondent has some 
responsibility through its consultancy arrangement. 

The Applicant says that the Respondent's response was 
to allege that he had lost confidence in the Respondent. He 
was then and there invited to resign which he refused to do. 
When the Applicant did not resign his employment was 
terminated instantly. He says that he has done nothing wrong 
and in those circumstances the dismissal was, unfair. 

The Respondent denies that the dismissal was unfair. By 
its Notice of Answer it alleges that the Applicant's 
employment was terminated with pay in lieu of reasonable 
notice and because contrary to prior warnings and instruc- 
tions the Applicant had failed to comply with the Respon- 
dent's procedures and his work performance was otherwise 
unsatisfactory. 

At the close of the Applicant's case, the Respondent, 
through it counsel, invited the Commission to exercise the 
powers given to it by force of section 27(1 (a) of the Act to 
dismiss the proceedings or otherwise refrain from further 
hearing them. In essence that was put on the basis that as 
the Apphcant had indicated in his cross-examination that he 
would resign immediately if he was reinstated, the proceed- 
ings were at best academic. To save costs and further time 
and trouble the proceedings should be dismissed or 
otherwise stayed without further ado. The Apphcant denied 
that the proceedings were in any way academic. He alleges 
that there were serious allegations made which warranted 
some determination to protect his future career. 

On the evidence thus far I consider it highly unlikely that 
the Commission would find, or indeed could find, that the 
dismissal was unfair. I consider the Applicant to have been 
a most unreliable witness. Indeed, I doubt that anyone who 
sat in the court room as an independent bystander, watching 
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and listening to him could come to any other conclusion. 
When he was prepared to answer questions put to him in 
cross-examination he was either downright evasive or quite 
equivocal. For example, his testimony as to whether or not 
he had an obligation to work after hours to attend to 
computer problems affecting the Respondent resulted him 
steadfastly denying that he had any such obligation, but 
finally conceding that he had a responsibility of that kind 
for which purpose he was given a pager. Such testimony 
really did nothing to engender any confidence in his 
credibility. 

His testimony regarding the absence of the attachments 
to his Memorandum dated 5 December 1991 (exhibit 18), 
which he tendered in evidence, and which turned out, on his 
own admission, to be an incomplete document, I am bound 
to say, led me to believe that he was more intent in 
protecting his position through misleading the Commission 
than anything else. His reluctance to admit that he had been 
given a 1 'final" warning by the Respondent is yet another 
example of his evasiveness. When the letter of 5 December 
1991 from the Respondent to the Applicant (exhibit 19), 
which he acknowledged having received and which clearly 
includes the words "a final warning", was tendered to him, 
he was still reluctant to acknowledge that any such warning 
had been given to him in writing or otherwise. Indeed, his 
initial testimony about that letter, in which he failed to give 
any indication as to the context in which it was written the 
context of which was that there had been a discussion about 
his unsatisfactory work performance shortly before that, also 
does litde to suggest that his evidence is in any sense 
reliable. Likewise, his testimony about the time-sheet for 
5 December last (exhibit D) also does little to suggest that 
his testimony is in any way reliable. That time-sheet shows 
that he spent some 3.75 hours on the matter of his work 
appraisal including "lengthy discussion of my appraisal" 
with Mr Taylor, yet he was insistent that his discussions 
with Mr Taylor were brief and lasted for only approximately 
15 minutes. To put it at its very best, from the Applicant's 
point of view, I found his testimony to be most unreliable 
and unconvincing and on the evidence adduced thus far I 
would be most reluctant to conclude that he had not been 
warned in the way in which the letters tendered either by him 
or by the Respondent through him suggest was the case. 

The onus is on the Applicant to show that the dismissal 
was unfair, given that he accepts that he was paid money in 
lieu of what he agrees to be the period of reasonable notice. 
That onus does not change simply because the dismissal was 
effected instantly with payment in lieu of notice, as had been 
recently explained by die Industrial Appeal Court in Cargill 
Australia Ltd, Leslie Salt Division v. The Federated Clerks' 
Union of Australia (Industrial Union of Workers), W.A. 
Branch (1992) 72 WAIG 1495, 1498. 

In any event even if it could be said that the dismissal was 
unfair I would not be inclined on the evidence thus far to 
reinstate the Applicant in his former employment with the 
Respondent. He admitted in cross-examination that if he was 
reinstated he would resign immediately. Though he sought 
to resile from that position when faced with the Respon- 
dent's motion to have the Commission exercise the powers 
outlined in section 27(1 )(a) of the Act, that simply served 
to reinforce my impression that he was a most unreliable 
witness. 

Given his express intention to resign it seems to me quite 
pointless to reinstate him in his employment. Moreover, it 
is obvious that the relationship between the Applicant and 
the Respondent has irretrievably broken down. The evidence 
shows that there has been a list of assertions and 
counter-assertions both in writing and verbally between the 
parties and it is obvious that the relationship has broken 
down. Indeed, the Applicant admitted as much in his closing 
address. Given the obligation on the Commission to act with 
caution in ordering a reinstatement, an obligation which was 
outlined by Wilson J. in Slonim v. Fellows (1984) CLR 505, 
I simply would not be prepared to reinstate the Applicant 
on the basis of the evidence thus far. 

At the very best the Applicant could obtain declaratory 
relief in the form of a declaration that he had been unfairly 
dismissed, although as I have already indicated, I consider 
that to be highly unlikely and indeed improbable. The 
decided cases suggest that though the Commission is 
empowered to make declarations there is no power to made 
a declaration without a concomitant substantive order I refer 
to the decisions of the Industrial Appeal Court in Metropol- 
itan Transport Trust (Perth) v. Gersdorf (1981) 61 WAIG 
611 and more recently in Robe River Iron Associates v. The 
Australian Workers' Union, W.A. Branch, Industrial Union 
of Workers (1987) 67 WAIG 320, 321. 

Thus I have reached the firm conclusion that the 
application should be dismissed at this time. It is not a 
decision I have come to lightly. The Applicant, however, has 
had an opportunity to put his case to the Commission and 
having heard his case there is little point, as I have indicated, 
in proceeding with the matter any further. Indeed, I am of 
the view for the reasons indicated, that further proceedings 
are unnecessary and would incur public expense and take up 
further time of the Commission to no useful end, to say 
nothing of the additional expense likely to incurred by the 
parties, which would be in the main irrecoverable. 

It is for all these reasons that I have come to the 
conclusion that the matter ought to be dismissed and I intend 
to so order. 

Appearances: The Applicant in person. 

Mr D. Mossenson (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mark Brian Rennardson 

and 

Dynamic Business Resources Pty Limited. 

No. 381 of 1992. 

COMMISSIONER G. L. FIELDING. 

11 August 1992. 
Order. 

HAVING heard the Applicant in person and Mr D. 
Mossenson (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hairy John Sakal 

and 

T. O'Connor & Sons Pty Ltd (Subsidiary of James Hardy 
Group). 

No. 330 of 1992. 

COMMISSIONER C.B. PARKS. 

3 September 1992. 
Order. 

WHEREAS the applicant filed with the Commission, on 12 
March 1992, a Notice of Application claiming unpaid 
benefits under an employment contract; and 

Whereas a Notice of Hearing listing the matter for 15 and 
16 September 1992 was issued on 24 July 1992; and 

Whereas in a letter dated 19 August 1992 the respondent 
applied for an adjournment of the hearing listed for 15 and 
16 September 1992; and 

Whereas on 2 September 1992 the Commission heard Mr 
H.J. Sakal on his own behalf and Mr J.N. Uphill on behalf 
of T. O'Connor and Sons Pty Limited regarding the 
respondent's application for adjournment; 

And whereas the applicant consented to the terms of the 
apphcation for adjournment; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That the hearing of Application No. 330 of 1992 
listed for 15 and 16 September 1992 be adjourned 
from these dates to a date to be fixed. 

(2) That there be liberty for either party to apply to 
relist Application No. 330 of 1992 for hearing, 
upon written notice. 

(Sgd.) C.B. PARKS, 
[L-S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pauline Christine Tremain 

King Edward Memorial Hospital for Women. 

No. 1932 of 1991. 

COMMISSIONER J.F. GREGOR. 

21 August 1992. 

(Given extemporaneously at the conclusion of proceedings 
and as edited by the Commissioner.) 

THIS is a matter which was brought to the Commission 
pursuant to Section 29 of the Industrial Relations Act (the 
Act), in an application filed on 23 December 1991. Pauline 
Christine Tremain (the Applicant) sought an Order for 
reinstatement in respect of what she alleged was an unfair 
dismissal of her by her employer. King Edward Memorial 
Hospital for Women (KEMH). 

It is clear from Exhibit Ml, in particular the document (a) 
thereof, that Mrs Tremain was appointed to a position in the 
medical records department KEMH with effect from 13 
January 1986. The terms and conditions of employment 
were set out in a letter dated 3 December 1985. The letter 
advises Mrs Tremain that she would be classified under 
Table A( 1), Level 4 of the Hospital Salaried Officers Award, 
an award of this Commission which sets out conditions of 
service for officers employed, inter alia, in the public 
hospitals sector of the industry. 

On 7 October 1991, following a letter to Mrs Tremain on 
October 2, 1992, the Acting Senior Personnel Officer of the 
Hospital advised Mrs Tremain that her contract of employ- 
ment was being terminated and that she would be paid any 
outstanding moneys as well as one month's pay in lieu of 
notice. Mrs Tremain claims that this action of the employer 
and the circumstances surrounding it constitutes an unfair 
dismissal. 

The respondent, through it's advocate Ms A. McNamara, 
sought, by way of preliminary argument, to establish that the 
Commission as presently constituted has no jurisdiction to 
hear and determine this matter because an exclusive 
jurisdiction resides with the Public Service Arbitrator and 
as the question raised is fundamental to the exercise of 
jurisdiction I am required to deal with it first. 

The important matters to be considered are were the terms 
of Mrs Tremain's employment by the hospital such that she 
was a government officer and was, or is, KEMH a public 
authority as defined in the Act. 

I turn first to the general powers of the Act and 
particularly Section 23 which gives the Commission 
cognisance of and authority to inquire into and deal with any 
industrial matter, except some matters which are not in 
consideration at the moment. The case law makes it clear, 
as does the wording of the Act, that the dismissal of an 
employee is an industrial matter as it is defined in Section 
7 of the Act, but the Commission's authority to inquire and 
deal with that industrial matter is expressed by Section 23 
to be subject to the Act. 

The Act has a special part which is a part of Division 2 
of Part 11A Constituent Authorities that makes special 
provision for the Commission to deal with any industrial 
matter concerning government officers generally. Section 
80C, as Ms McNamara mentioned, establishes Public 
Service Appeal Boards which are to be within and operate 
as part of the Commission. Those boards, by Section 80E, 
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are given exclusive jurisdiction to hear and determine, 
amongst other things any appeal under Section 51 of the 
Public Service Act by a government officer, which includes 
dismissal. 

There is a question here whether Mrs Tremain was a 
government officer at the relevant time and that can be easily 
settled, I think, by reference to the Act. Division 2 of Part 
DA of the Act, and particularly Section 80C(2) directs that 
the Act will be read in conjunction with the Public Service 
Act. However, what needs to be looked at here is the 
definitions of "public authority" and "government officer" 
as prescribed in the Act. For the answers to those questions 
one must turn to the definition, Ss 7 and 80C of the Act 

Insofar as a public authority is concerned, the appropriate 
definition reads: 

"public authority" means the Governor in Executive 
Council, any Minister of the Crown in right of the State, 
State Government department. State trading concern, 
State instrumentality, State agency, or any public 
statutory body, corporate or unicorporate, established 
under a written law but does not include a municipality 
or regional council constituted under the Local Govern- 
ment Act 1960." 

And "government officer" is defined in Section 80C as 
follows: 

"Government officer" means— 

(a) every public servant; 

(b) every other person employed on the salaried 
staff of a public authority' 

and various other categories of person which are not relevant 
here. 

It is clear that Section 80C(2) as it refers to the Public 
Service Act 1978 is not relevant here. What is relevant is 
whether Mrs Tremain is a government officer under part (b) 
of the definition which is ' 'every other person employed on 
the salaried staff of a public authority." Now, insofar as the 
public authority is concerned, it is accepted that KEMH is 
a hospital under the Hospitals Act No. 23 of 1927. The 
definition of "hospital" in Section 2 of that Act clearly 
covers what is notoriously known as ' 'the operations of King 
Edward Memorial Hospital". I am advised, and it was not 
disputed, that the hospital was constituted by virtue of a 
declaration pursuant to Section 3(1) of the Hospitals Act No. 
23 of 1927 which provides: 

(1) This Act applies to any public hospital howsoever 
founded or maintained (whether wholly or partly 
by or under governmental authority or otherwise), 
but does not apply to any institution which is an 
approved hospital within the meaning of, and 
subject to the Mental Health Act 1962, or to any 
hospital used exclusively in connection with a 
prison." 

Clearly a public authority in the terms set out in Section 
7 of the Act. 

The Industrial Relations Act 1979 therefore applies in 
these circumstances. There are specific provisions in the Act 
which, as Ms McNamara indicated to me, override general 
provisions. The maxim generalia specialibus non derogant 
applies and therefore a matter such as the matter before me 
cannot proceed in the Commission as currently constituted 
as it is without jurisdiction to hear and determine it. 

Therefore, I am required to conclude the proceedings by 
a dismissal for wont of jurisdiction. I will issue an Order 
which will bring this application to a close. The Order and 
Reasons for Decision will be issued to the parties in due 
course. 

Appearances: Ms P. Tremain appeared on her own behalf. 
Ms A. McNamara appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pauline Christine Tremain 

and 
King Edward Memorial Hospital for Women. 

No. 1932 of 1991. 
COMMISSIONER J.F. GREGOR. 

24 August 1992. 
Order. 

HAVING heard Ms P. Tremain on her own behalf and Ms 
A. McNamara on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed for 
wont of jurisdiction. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robin John Yarran 

and 
Manguri. 

No. 1220 of 1991. 
COMMISSIONER C. B. PARKS. 

3 March 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the submis- 
sions, as edited by the Commissioner) 

THE COMMISSIONER: The application before the Com- 
mission is one in which Mr Robin Yarran claims that he was 
unfairly dismissed by his employer, the respondent. The 
application comes by way of section 29(b)(i)of the Industrial 
Relations Act 1979. Mr Yarran seeks a declaration that his 
services were unfairly terminated on Monday, 6 May 1991 
and an accompanying order that he be reinstated in his 
employment as a groiindsman-gardener. 



The Commission is not informed of the method by which 
the termination was effected, whether it was by the way of 
notice or a payment in lieu thereof. That apparently is not 
a matter at issue between the parties. 

The Commission is asked to determine whether the 
employer acted unfairly in terminating Mr Yarran's services 
because he photocopied a proposed letter (exhibit 1) from 
his employer to a government authority, and subsequently 
passed that copy to Mr Sullivan Humes, a person described 
as an elder who works for, and has a close association with, 
the respondent employer. The proposed letter sought 
financial assistance relating to costs incurred by the 
respondent when it provided the use of its facilities to a 
particular visiting aboriginal group. 

Mr Yarran was employed as a groundsman—gardener. 
Each working day he commenced his duties earlier than the 
commencement time for Mr Collard and his office staff. A 
situation had evolved in which Mr Yarran responded to 
telephone calls incoming to the office prior to the attendance 
of office staff. That involved calls from Mr Collard from 
time to time and a direction to Mr Yarran to assist with 
simple administrative functions. The applicant therefore 
perceived it as normal for him to have access to the office. 

It is said for the applicant that the act was unfair because 
he had not been warned that documents produced by the 
respondent employer were of a confidential nature and 
therefore should not be distributed to any person. 

It is also said that the intention of Mr Yarran was not 
untoward; that he used the document in essence to prove to 
Mr Humes that an accusation Mr Humes made against the 
director, Mr Collard, author of the letter, was unwarranted. 
Mr Yarran says that Mr Humes, in his capacity of an elder, 
would have subsequently had access to the letter and 
therefore he did not see anything wrong in Mr Humes 
viewing the contents. 

On the other hand Mr Collard says that confidentiality is 
critical to the general day to day operations of the employer, 
in that it needs to establish trust generally throughout the 
various sectors of the Aboriginal community, and that can 
only be achieved if confidentiality is maintained. 

The applicant's action was questioned by Mr Collard in 
a meeting on Monday, 6 may 1991. Mr Collard says that in 
the first instance when challenged regarding the photocopy- 
ing of the letter (Exhibit 1), Mr Yarran initially admitted 
copying it and passing a copy to Mr Humes, but when 
threatened with the termination of his services, he then 
denied that he had done so. 

For his part Mr Yarran does not have an accurate 
recollection of all that was said at the meeting with Mr 
Collard and attended by another person Mr Kirkness. His 
evidence reflects, not what was said, but what he understood 
was the impjort thereof. He says that things were said in such 
a way as to cause him concern for his future employment 
and that concern caused him to become confused. But, he 
maintains that at no time did he intend to knowingly doing 
anything that was untoward. 

Mr Collard is able to express himself substantially better 
than Mr Yarran, however, he had difficulty recalling, and 
therefore relating, precisely what did take place in that 
meeting. He recalls that it was his intention to elicit from 
Mr Yarran an explanation for his actions, and that he 
intended to terminate Mr Yarran's services if he did not 
receive a satisfactory reply. 

It is understandable that both Mr Yarran and Mr Collard 
can not precisely recall what was said at their meeting. It 
took place approximately ten months ago. However, I 
believe that Mr Yarran firstly admitted, but then denied, he 
had committed the act of which he was accused. That 
conduct served to reinforce Mr Collard's suspicion that Mr 
Yarran knew his conduct had been wrong. 

Although the respondent says that its employees have 
regularly been reminded that confidentiality is to be 
observed, there is no evidence that Mr Yarran was warned 
that such is the case, either directly, or that he was present 
at any meeting where the assembled employees were said 
to have been so warned. 

Thus it has not been established that the applicant has 
been warned of the need for confidentiality or that he has 
previously transgressed by ignoring any warning issued to 
him. The incident which lead to the termination of his 
services appears to be an isolated one and bom from 
ignorance and not one, the character of which, amounts to 
a repudiation of his contract of employment I therefore 
think the action taken by the employer in the circumstances 
of this case was unwarranted. 

For the reasons outlined in Miles v. FMWU (65 WAIG 
385), I find that the action of the employer was unfair. It is 
clear from the decision in Max Winkless Pty Ltd v. Bell (66 
WAIG 847), that the principal remedy for such is 
re-employment, unless there is a good cause shown not to 
order such relief. I am satisfied that his conduct, although 
imprudent, was not such that it should cause the manage- 
ment of the employer to retain any distrust of the future 
conduct of Mr Yarran. I will therefore order that Mr Yarran 
be re-employed and that the re-employment occur at the 
earliest opportunity. 

Counsel for the applicant argued that he be paid wages 
for the period between his date of termination and his 
re-employment. Such is opposed by the respondent. Al- 
though not pleading incapacity to pay, it is submitted that 
the respondent is operating on a budget deficit and therefore 
any such order should be refused. Had the employer not 
taken the action that it did, it is likely that Mr Yarran would 
have remained in employment and continued to be paid his 
wages throughout that period. He should not be financially 
disadvantaged as a consequence of the employer's unfair 
action and therefore he will be awarded damages in the sum 
of the difference between the wages he would have earned 
and what moneys he received as a Social Security benefit 

The order to issue will therefore direct that; provided Mr 
Yarran reports for duty at his normal commencement time 
on Friday, 6 March 1992, he is to be re-employed from that 
date under terms and conditions no less favourable than 
those which applied prior to the date of his termination, that 
being 6 May 1991. And, that the service of Mr Yarran prior 
to the termination of his employment shall be deemed part 
of his service from the date of his re-employment, for the 
purposes of benefits which accrue according to service; and 
that for he be paid the sum of damages assessed in the 
manner described (supra). 

The order should indicate with preciseness what Mr 
Yarran is directed to be paid and therefore the parties are 
directed to determine by agreement, if possible, the sum to 
be included in the order according to the reasons of the 
Commission. 

App>earance: Mr G. Wells (of counsel) appeared on behalf 
of the applicant. 

Mr M. A. O'Connor appeared on behalf of the respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 

Robin John Yarran 

Manguri. 

No. 1220 of 1991. 

COMMISSIONER C. B. PARKS. 

26 August 1992. 

HAVING heard Mr G. G. Wells (of counsel) on behalf of 
the Applicant and Mr M. A. O'Connor on behalf of the 
Respondent; and 

Whereas the Commission is satisfied that subsequent to, 
and in compliance with, its extempore Reasons for Decision, 
Mr Robin Yarran has been re-employed by the respondent 
from the commencement of business on 6 March, 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the terms and conditions which shall apply to 
the re-employment of Robin Yarran from 6 March, 
1992 shall not be less favourable than those applicable 
to him immediately prior to the termination of his 
services on 6 May 1991; and 

That for the purpose of any leave, where the right to 
such accrues according to the length of service with the 
respondent, it shall be a condition of re-employment 
that the service of Robin Yarran prior to 6 May 1991 
be deemed continuous with any service rendered by 
him from, and including, 6 March 1992; 

And that Manguri pay to Robin Yarran the sum of 
$2,192.34, within fourteen days from the date of this 
Order. 

(Sgd.) C. B. PARKS, 
FL.S.l Commissioner. 

Applicant Respondent Application 
No. 

Commissioner 

Alford K.L. 
Andrews T.L. 
Ashton G.G. 
Bluhe W. 
Blundy K. 
Bourke A. 
Casey R. 

Chung N.T 
Denovan A.G. 
Doyle L.J. 
Drew R.C. 
Enunerson M. 

Fitzgerald T 
Fitzgerald T 
Fogg W.R. 
Foster P. 
Gleave D. 

Godnezi D. 
Ham S.K. 
Hasson MJ. 
HekL. 
Higgins M. 
Homblow S 
Lambert R.J. 
Lane B.J. 

Lane M.L, 

Lightfoot G. 
Lockley M.P. 
Lyon M.L. 
Lyon M.L. 
Metzner K.G. 
Muiphy D.C. 

Newbound P.J. 
Oakley J. 
Orzel J.A. 
Perris S. 
Peruch B.A. 
Perueh B.A. 
Peruch B.A. 
Peterson C.A. 

Maxwell E. Haynes, Coopers & Lybrand 
Woolworths WA Limited 
Secana Nominees Pty Ltd 
Commissions Public Service Commission 
Granite Resources Australia 
Waukegan Pty Ltd 
Victoria Co (Education) Pty Ltd (St Mark's 

International College) 
Register Holdings Pty Ltd 
Testro Bros International Pty Ltd 
Oz Design (WA) Pty Ltd 
Morning Star Fisheries 
Arthur Anderson & Co., Daily News Pty Ltd in 

Liquidation 
Defiance Milling Co Pty Ltd 
Momington Gold Mines (Radio Hill) 
Debenham Tewson (WA) Pty Ltd 
Kwinana Golf Club 
Carnarvon Medical Service Aboriginal 

Corporation 
Main Reef Hotel (Joe Perotti) 
Boomerang Pest Control Pty Ltd 
Challenge Group Pty Ltd 
Duncraig Bloodstock Pty Ltd 
Inghams Enterprise Pty Ltd 
P.M. and J.E. Burnett Holdings Pty Ltd 
Kaiser Engineering Australia Pty Ltd 
National Commercial Services (a division of 

Sealand Transport Pty Ltd) 
National Commercial Services (A Division of 

Sealand Transport Pty Ltd) 
Carpet Call (WA) Pty Ltd 
6KY Pty Ltd 
Tudor Fare Catering 
Tudor Fare Catering 
Dielro Pty Ltd t/a Raeldiro Pty Ltd 
Managing Director, Industrial Investment Corp 

t/a Executive Plant Hire 
Western United Insurance Brokers Pty Ltd 
WA. Association for Self Advocacy Inc. 
Polimaric Pty Ltd t/a Mair & Co. Albany 
Centrox Business Group 
Smithbrook Wines Pty Ltd 
Smithbrook Wines Pty Ltd 
Smithbrook Wines Pty Ltd 
Gadsen Rheem Technology Systems 

849 of 1992 Salmon C. Discontinued 
495 of 1992 Salmon C. Discontinued 
151 of 1992 Beech C. Discontinued 
P 3 of 1992 Fielding C. Withdrawn 
1490 of 1991 Kennedy C. Discontinued 
1307 of 1990 Gregor C. Discontinued 
606 of 1992 Negus C. Withdrawn 

412 of 1992 Kennedy C. Withdrawn 
576 of 1992 Halliwell S.C. Discontinued 
1975 of 1990 Kennedy C. Withdrawn 
713 of 1992 Halliwell S.C Discontinued 
738 of 1992 Negus C. Discontinued 

670 of 1992 Halliwell S.C. Discontinued 
636 of 1992 Gregor C. Discontinued 
1925 of 1991 Parks C. Granted 
865 of 1992 Negus C. Dismissed 
941 of 1991 Negus C. Disccmtinued 

500 of 1992 Salmon C. Discontinued 
564 of 1992 Salmon C. Disccmtinued 
591 of 1992 Parks C. Discontinued 
534 of 1992 Halliwell S.C. Disccmtinued 
795 of 1992 Negus C. Disccmtinued 
603 of 1992 Kennedy C. Disccmtinued 
546 of 1992 Salmon C. Disccmtinued 
764 of 1992 Kennedy C. Disccmtinued 

765 of 1992 Kennedy C. Withdrawn 

860 of 1992 Halliwell S.C. Withdrawn 
189 of 1992 Gregor C. Dismissed 
577 of 1991 Negus C. Disccmtinued 
577 of 1992 Negus C. Disccmtinued 
707 of 1992 Gregor C. Granted 
677 of 1992 Parks C. Disccmtinued 

1382 of 1991 Parks C. Disccmtinued 
1588 of 1991 Negus C. Disccmtinued 
693 of 1992 Negus C. Withdrawn 
618 of 1992 Discontinued 
1934 of 1991 Kennedy C. Disccmtinued 
111 of 1992 Kennedy C. Disccmtinued 
112 of 1992 Kennedy C. Disccmtinued 
188 of 1992 Negus C. Dismissed 
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Robinson S. 
Sanders CJ.E. 
Smargiassi M. 
Smyth E.F. 

Solecio W. 
Spencer Sean 
Steele M. 
Steenson A. 
Taylor A. 
Taylor G.S. 
Taylor S.E. 
Thomas C. 
Turner A.R. 
Turner R.E. 
Webster D.W. 
West Australian Psychiatric 

Nurses Association 

Respondent 

Duncraig Bloodstock Pty Ltd 
Tauno Karppinen (Helsinki Fishing Company) 
Baskerville & Pratt Pty Ltd 
Action Food Bams Limited 
AWP Holdings Limited (Receiver and Manager 

Appointed) 
National Auctioneers 
Lifesport Superdrome 
Verin Pty Ltd t/a Salvado's Cafe 
The Grand Lodge of Western Australia of 

Antient, Free and Accepted Masons 
Abacus Office Equipment 
Wishbone Gourmet Chicken Deli 
Kamup Stud (Jeremy Hayes) 
The Ad House Pty Ltd 
Gloria Marshall Figure Salon 
National Drafting Industries Ltd 
Supa Valu Supermarket, Beechboro 
Park Villa Rest and Care 
Don Russell Homes 
Burswood Resort (Management) Ltd 
David Ryan t/a Mind Mastery 
Board of Management, St John of God Hospital 

535 of 1992 
515 of 1992 
489 of 1992 
181 of 1992 
1038 of 1991 

388 of 1992 
311 of 1992 
597 of 1992 
464 of 1992 

777 of 1992 
490 of 1992 
205 of 1992 
657 of 1992 
254 of 1992 
635 of 1992 
690 of 1992 
760 of 1992 
378 of 1992 
700 of 1992 
471 of 1992 
A9 of 1988 

Commissioner 

Halliwell S.C. 
Negus C. 
Salmon C. 
Salmon C. 
Negus C. 

Kennedy C. 
Negus C. 
Salmon C. 
Beech C. 

Negus C. 
George C. 
Negus C. 
Parks C. 
Negus C. 
Halliwell S.C. 
Salmon C. 
Gregor C. 
Beech C. 
Kennedy C. 
Fielding C. 
Negus C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 
Discontinued 

Withdrawn 
Discontinued 
Discontinued 
Discontinued 

Discontinued 
Struck out 
Granted 
Discontinued 
Discontinued 
Discontinued 
Discontinued 
Discontinued 
Withdrawn 
Withdrawn 
Withdrawn 
Discontinued 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

Building Management Authority 

No. C446 of 1992. 

Building Trades (Construction) Award 1987 
R14 of 1978. 

SENIOR COMMISSIONER G. G. HALLIWELL. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metal & Engineer- 

ing Workers' Union 

The Building Management Authority 

No.'s C479 & C487 of 1992. 

Engineering Trades (Government) Award 1967 
Nos. 29, 30 and 31 of 1961 and 3 of 1962 

Sheet Metal Workers (Government) Award 1973 
No. 31 of 1973 

SENIOR COMMISSIONER G. G. HALLIWELL. 

25 August 1992. 25 August 1992. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions in Clause 9(1) 
of the Building Trades (Construction) Award No. R14 
of 1978, excepting subelause (f) Explosive Powered 
Tools, (o) Cleaning Down Brickwork and (w) Heavy 
Blocks, employees who are employed by the Respon- 
dent on construction work at the West Byford Primary 
School Site shall be paid a site allowance of 85c per 
hour to compensate for all special factors and disabili- 
ties in connection with the said work. This Order shall 
take effect from the commencement of work on the site 
until the work is complete. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

HAVING heard Mr G. Giffard on behalf of the Applicants 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the Engineer- 
ing Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 employees 
who are employed by the Respondent on the West 
Byford Primary School Site shall be paid a site 
allowance of 85c for each hour worked in lieu of all 
special rates and provisions. This Order shall take 
effect from the commencement of the project and shall 
terminate at the completion of that project. 

(Sgd.) G. G. HALLIWELL, 
IL.S.l Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union, Western 

Australian Branch 
and 

Westcan 
No. C 427 of 1992. 

COMMISSIONER R.N. GEORGE. 

26 August 1992. 

Order. 
WHEREAS the Applicant union filed in the Commission on 
10 July 1992 an application for a conference on the grounds 
set out in a Schedule to the application in the following 
terms: 

" (1) After extensive negotiations with the Company 
and with the assistance of the Commission in 
Matter No. C 236 of 1992, agreement has been 
reached between the parties on conditions of 
redundancy to apply at Westcan. 

(2) The Metals and Engineering Workers' Union 
seeks to have the redundancy agreement regis- 
tered in the Western Australian Industrial Rela- 
tions Commission to ensure that the conditions 
contained therein will be maintained under the 
Act. 

(3) The Company opposes registration of the Agree- 
ment." 

; and 

Whereas at the conclusion of the conference the parties 
agreed on a without prejudice basis to consider a recommen- 
dation from the Commission on the matter; and 

Whereas having reviewed all of the material before the 
Commission and being cognisant that— 

1. The scheme the subject of the application had 
been agreed between the parties to address a 
particular circumstance faced by the Respondent 
employer and is limited to those circumstances; 

2. A legally enforceable Order would protect the 
position of the persons covered by the agreement 
made; and 

3. An Order in the terms sought could only apply to 
the parties and the circumstances addressed by the 
agreement and could have no application else- 
where; 

the Commission concluded that it would be in the interests 
of the parties directly concerned to have the agreement 
recorded in an Order of the Commission; and 

Whereas the Commission having so concluded recom- 
mended to the parties that they give effect to their agreement 
through an Order of the Commission; and 

Whereas having considered the Commission's recom- 
mendation the parties notified the Commission of their 
acceptance of its terms; 

Now^ therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
Commission in Court Session in its State Wage Case 
decisions and pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby issues the 
following— 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

This Order shall be known as the Westcan Redundancy 
Agreement, Order No. C 427 of 1992. 

2.—Objectives. 

It is the aim of Westcan to assist employees, who may be 
displaced by redundancy to make the transition to other 
employment and to provide assistance to secure their 
short-term financial position. 

3.—^Definitions. 

(1) "Redundancy"— 

(a) is a situation where there are more employees 
available than are needed to undertake the amount 
of work which needs to be done; and 

(b) may be caused by (but not limited to) the 
following: 

(i) technological change eliminating the need 
for some jobs to be done by anyone; or 

(ii) changes in market demands creating a situa- 
tion where less employees are required. 

(2) "Retrenchment" is the action taken to reduce the 
number of employees to the level required by Westcan. 

(3) "Week's Pay" means the Westcan "averaged" 
weekly rate, which includes penalty payments and regular 
shift allowance. 

4.—^Eligibility. 

(1) In the first instance, Westcan shall make every 
endeavour to ensure that retrenchments proceed on a 
voluntary basis. Any employee wishing to be made 
redundant will forward his/her name, in writing, to the 
Manager. 

(2) Where voluntary retrenchments alone cannot absorb 
the number of redundancies required, Westcan shall— 

(a) establish its employee requirements, having re- 
gard to legal and safety considerations; and 

(b) following discussions with union representatives 
and the consultative committee, determine the 
employees to be retrenched, having regard to work 
requirements. 

The principal criteria used in selection will be length of 
service and skills of employees. Selection will be based on 
the "last on—first off" principle. 

(3) All employees who meet the definition of redundancy 
will be eligible to receive the entitlements prescribed in this 
agreement. 

(4) Any individual employee who is selected for 
retrenchment may object to being selected and may, through 
his/her union, have that objection dealt with, in the first 
instance, by the consultative committee. If agreement is not 
reached at this stage, the matter shall proceed by way of 
Westcan's dispute settling procedure. 

5.—Notice. 

(1) In accordance with the agreement reached between 
Westcan and shop stewards on 6 March 1990, Westcan will 
give employees six months' notice of impending redundan- 
cies. 

(2) The five day, eight hour shift system will be 
introduced on 1 June 1992. Employees who leave voluntar- 
ily can do so at any time prior to 1 June 1992, however 
redundancies are not formally effective until 30 September 
1992. 
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(3) Employees who are retrenched will be advised in 
writing and provided with information concerning their 
entitlements under this agreement. 

(4) Employees who are retrenched will be given the 
following notice, or pay in lieu of notice. An employee aged 
45 years or more, will receive an additional week of notice. 

Less than one year of service —One week 
One, but less than three years 

of service —Two weeks 

Three, but less than five years 
of service —Three weeks 

Five years of service and over —Four weeks 

(5) Subject to subclause (2) hereof, the date of termination 
and the number of employees to be terminated will be in 
accordance with the period of notice, or preferably earlier. 

(6) Where an employee is engaged on a particular project 
or task, payment in lieu of notice will be made on 
satisfactory completion of that project or task. 

6.—Out-placement. 
Upon such request being made by an employee within one 

month of advice of retrenchment, Westcan shall— 

(1) Make available, at the Company's expense, the 
service of financial counselling from a mutually 
agreed and recognised financial adviser. 

(2) Enquire from other employers as to availability 
of employment. 

(3) Make available the services of the Commonwealth 
Employment Service and Department of Social 
Security. 

7.—Payment 
Due to the nature of the shift pattern and working 

arrangements at Westcan under the seven-day operation, 
retrenched employees are entitled to an extraordinary 
payment of— 
Three weeks' pay at the "averaged" weekly rate. 
Service Payment: 

Less than one year —Nil. 
Employees with more than —Four weeks 'flat' at the 
one year of service, but less "averaged" rate 
than 16 months 
Employees with one year of —Three weeks per year of 
service, but more than 16 and pro-rata payment 
months per part year thereof at 

the "averaged" weekly 
rate. 

Sick Leave: 
All accrued sick leave shall be paid at the "averaged" 
weekly rate. 

Annual Leave: 
All accrued leave entitlements, including pro rat a, up 
to 30 September 1992 shall be paid out at the 
"averaged" weekly rate. 

Long Service Leave: 
Pro rata long service leave shall be paid after ten 

years of continuous service at the "averaged" weekly 
rate. 

Superannuation: 
Westcan will expedite payment of entitlements 

under the terms of the relevant Trust Deed and 
according to the employee's instructions. Any sever- 
ance benefits will not be offset against superannuation 
entitlements. 

72 W.A.I.G. 

Counselling and Job Seeking: 
Due to the accelerated introduction of the five day, 

eight hour shift system and number of voluntary 
redundancies, Westcan agree to pay one week's pay at 
the "averaged" weekly rate in lieu of normal hire that 
would have been made available to employees for 
counselling and job seeking. 

Notwithstanding anything contained in the above condi- 
tions, the maximum payout to any person, excluding annual 
leave, long service leave and superannuation, shall be 
limited to 39 weeks' pay at the "averaged" weekly rate. 

8.—Termination. 
(1) Retrenched employees will be provided with an 

itemised statement of all termination payments. 
(2) All retrenched employees will be provided with a 

Certificate of Service. 
(3) Westcan will arrange for all retrenched employees to 

have a suitable medical examination at the Company's 
expense. 

(4) The terms of this agreement do not apply to employees 
whose employment is terminated for conduct justifying 
instant dismissal. 

9.—Lower Duties. 
A person who, by agreement, has transferred to a position 

of lower pay and is subsequently made redundant will not 
receive a lesser benefit than he/she would have received had 
he/she been made redundant at the time of transfer to lower 
duty. This offer is limited to a period of 12 months from the 
date redundancies are announced. 

10.—Redeployment. 
Should Westcan find work with any permanent or casual 

contractor companies for employees made redundant, it will 
re-train those selected for retrenchment so they may have 
priority of employment with such other companies. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Happy Nappy Service. 
No. C 517 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
31 August 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 31st day of August, 1992 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Whereas it was alleged by the union that the respondent 
had on 28th August 1992, unfairly terminated the employ- 
ment of it's employees because of the Union's involvement 
and further because; 

Whereas it was alleged by the union that the proposed 
change in contractual arrangement between the respondent 
and Launder All is a sham; and 

Whereas, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders: 

That pending the hearing and determination by the 
Commission of the alleged unfair dismissals of the 
employees of Happy Nappy Service, the respondent 
shall reinstate those employees into their former 
part-time employment without loss of wages from the 
date of their dismissal and their wages and conditions 
of employment shall be as per the Laundry Workers 
Award, 1981 No. A 29 of 1981 until the matter is 
finally determined. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 

Fremantle City Council. 

No. C 141 of 1992. 

COMMISSIONER A.R. BEECH. 

5 May 1992. 
Order. 

WHEREAS on the 5th March 1992 the applicant union 
referred to the Commission pursuant to section 44 of the 
Industrial Relations Act a claim that Mr Michael Darran 
Forster had been unfairly dismissed by the respondent, and 
stating that the award covering Mr Forster's employment is 
the Building Trades Award No. 31 of 1966; 

And whereas a conference of the parties was held on the 
17th March 1992 at which agreement was reached for 
certain information to be produced by the respondent 
Council to the applicant union; 

And whereas the Commission was subsequently advised 
that Mr Forster had resigned from the respondent Council; 

And whereas the applicant union in correspondence dated 
the 24th March and the 9th April 1992 still seeks the 
provision of information regarding Mr Forster's employ- 

ment so that his employment conditions and entitlements 
may be clarified; 

And whereas this matter was the subject of a further 
conference before the Commission on the 5th May 1992 at 
which the respondent Council declined to provide informa- 
tion on the grounds that the Commission does not have the 
jurisdiction to deal with issues regarding Mr Forster's 
employment conditions and entitlements; 

And whereas the Commission indicated to the parties that 
the question of jurisdiction would be listed for hearing and 
determination at a future date, and that an Order would issue 
pursuant to sections 24 and 27 of the Industrial Relations Act 
requiring certain information to be provided by the 
respondent for that purpose; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, do 
hereby order— 

1. That within ten days of the date of this Order the 
Fremantle City Council shall provide to the 
Commission and to the applicant union a copy of 
the following documents: 

(a) letter of appointment of M Forster 

(b) classifrcation/s under which Michael Forster 
has been paid since commencing employ- 
ment with the respondent council 

(c) dates between which M Forster has been 
employed whilst at the respondent council 

(d) jobs which M Forster has completed and 
amount of time spent on each whilst em- 
ployed at the respondent council (the jobs 
should include tasks undertaken by M For- 
ster) 

(e) the award under which the existing painter is 
paid 

(f) the allowances under an award or any other 
applicable agreement which M Forster was 
paid 

(g) time and wages records for the current 
painter and M Forster since M Forster was 
employed by the respondent council 

2. That these proceedings be adjourned to await the 
advice of the parties following the provision of the 
documents contained in order 1. above. 

3. That in the event either party requests the 
Commission to re-convene the proceedings, the 
requesting party shall write to the Commission 
stating the purpose of the re-convening of pro- 
ceedings, and provide a copy of that request to the 
other party to the proceedings. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch 

Western Australian Government Railways Commission. 
No. CR 283 of 1992. 

COMMISSIONER G.L. FIELDING. 
1 September 1992. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr A. Hassell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

The Humphries Group. 

No. CR 457 of 1992. 

COMMISSIONER I.E. GREGOR. 
7 September 1992. 

Order. 

WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 24th of 
July 1992; and 

Whereas this matter was the subject of discussions at a 
compulsory conference on the 5th of August 1992; and 

Whereas this matter was not resolved and the parties 
requested it be referred for hearing and determination; and 

Whereas this matter was listed for hearing on the 27th of 
August 1992; and 

Whereas the Applicant notified the Commission in 
writing on the 25th of August 1992 that they wished to 
withdraw this matter; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, withdrawn 
by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Barminco Pty Ltd. 
No. CR 414 of 1992. 

COMMISSIONER J.F. GREGOR. 
7 September 1992. 

WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 18th of 
July 1992; and 

Whereas this matter was the subject of discussions at a 
compulsory conference on the 20th of July 1992; and 

Whereas this matter was not resolved and the parties 
requested it be referred for hearing and determination; and 

Whereas this matter was listed for hearing on the 24th of 
August 1992; and 

Whereas the Applicant notified the Commission in 
writing on the 20th of August 1992 that they wished to 
withdraw this matter; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, withdrawn 
by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

J-Corp Pty Ltd. 

No. CR 458 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

3 September 1992. 
Reasons for Decision. 

SENIOR COMMISSIONER: The matters referred to the 
Commission for hearing and determination pursuant to 
Section 44 of the Act are: 

' 'The Applicant Union claims that: 

1. The respondent company is a principal 
contractor or a project manager or both for 
the purposes of the Building Trades (Con- 
struction) Award 1987 engaged in building 
work at Lot 550 Great Eastern Highway, 
Rivervale ("the site"). 
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2. Further or alternatively, the respondent com- 
pany is an employer of employees who work 
in die building industry, which employees 
may include apprentices. 

3. Further or alternatively, building industry 
employees, which employees may include 
apprentices'. 

(a) have worked on the site; 
(b) continue to work at the site; and/or 
(c) may from time to time in the future 

work at the site. 

4. Further or alternatively, the right of entry 
conferred by Clause 40 of the Building 
Trades (Construction) Award 1987 is aright 
of the employee organisations listed at 
Clause 7 (11) of the Award. 

The Respondent Company claims that 

1. The Applicant must satisfy the Commission 
that there is prima facie evidence that the 
Respondent employed persons subject to the 
provisions of the Building Trades (Construc- 
tion) Award 1987 at the site. 

2. The Commission in any event does not have 
jurisdiction to determine this application as 
it is a matter within the exclusive jurisdiction 
of the Industrial Magistrate." 

(Schedule on file) 

As is apparent from the above the first issue raised is 
whether the Commission has jurisdiction in the matter. That 
question is a matter to be determined pursuant to Section 24 
of the Act. 

The background to the matter is that an application for 
conference pursuant to Section 44 of the Act was filed, the 
schedule to which read as follows: 

"An urgent conference is requested by the Applicant 
Union over the refusal of Right of Entry to two officials 
of the Applicant by the Respondent Company on the 
site at the corner of Great Eastern Highway and Minora 
Place, Rivervale. 

The assistance of the Commission is requested in 
resolving this matter. It is the Applicant's desire that 
the matter be listed urgently." 

(Schedule on Conference file) 

At the two conferences held, Mr M. Keogh (for the 
ABLF) submitted that conciliation of the matter with the 
respondent was sought by the Union hence the application 
for conference. It emerged also that a picket line was in 
place. The respondent's position was then as it is now that 
the persons working on the site were subcontractors not 
employees and therefore no industrial matter existed which 
could invoke the Commission's jurisdiction. Thus the 
respondent was not interested in conciliation nor in 
discussing the picket line in place at the site before the 
Commission. The Commission subsequently referred the 
question of jurisdiction for hearing and determination. In 
summary, the applicant alleges that there have been and are 
employees working for employers on the site. Apprentices 
have been working on the site and thus jurisdiction exists 
for the Commission to issue the Order sought and later to 
continue conference proceedings pursuant to Section 44 of 
the Act. For the respondent it was further contended:— 

a. Once a question of jurisdiction is raised it must be 
determined. 

b. Before any Order is made the Commission should 
be satisfied by some evidence, or in some matter, 
that prima facie the person against whom the 
Order was sought was within it's jurisdiction (Per 
Rowland J. 67 WAIG at 325, 330, & 331). 

c. That the terms of an award cannot create 
jurisdiction. 

d. That enforcement of award provisions is by 
Section 82(2) of the Act a matter within the 
exclusive jurisdiction of the industrial magistrate. 

The position appears to the Commission to be as 
follows:— 

a. Union officials sought right of entry to the site but 
were refused. 

b. This led to the implementation of a combined 
union picket line at the site. Allegedly arrests of 
union officials at the site were prompted by the 
respondent 

c. The union sought and obtained conferences 
pursuant to Section 44 of the Act for alleged 
conciliation purposes. However, lack of jurisdic- 
tion was argued by the respondent at that time. 

d. The Building Trades (Construction) Award is a 
common rule award which, if there are employees 
of employers on the site, would bind them as to 
wage rates and conditions of employment one of 
which is a right of entry to building sites for union 
officials. 

Having regard to the circumstances outlined in (a) to (d) 
above and the submissions of the parties, the Commission 
makes a preliminary finding that it has jurisdiction in the 
matter. I say preliminary because the finding is subject to 
review upon evidence being presented, by either party, to the 
Commission at a later time. 

The Order sought as to joinder of the two parties named 
in the applicant's draft Minutes of Proposed Order are 
refused because they were not parties to the original 
conference proceedings nor to the reference of dispute and 
were not represented in the proceedings before the Commis- 
sion of 31st August, 1992. It follows that they have had no 
opportunity to be heard before the Commission and it would 
be a breach of the rules of natural justice to order them 
joined as respondents to these proceedings at this stage. 

The draft Minutes of Proposed Order at paragraph 2 (a), 
(b) and (c) may provide some of the details necessary for 
the Commission to finally determine jurisdiction pursuant 
to Section 24 of the Act and are granted in principle. 
However, the wording is considered to be wider than is 
necessary in the circumstances and the Commission has 
therefore made alterations to it. 

Appearances: Mr R. Farrell (of counsel) for applicant. 

Mr M. Hotchkin (of counsel) for respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

J-Corp Pty Ltd. 

No. CR 458 of 1992. 

SENIOR COMMISSIONER G.G. HALUWELL. 

7 September 1992. 
Order. 

HAVING heard Mr R. Farrell (of Counsel) on behalf of the 
Applicant and Mr M. Hotchkin (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. The Respondent shall within 7 days of this Order 
produce and provide to each of the Applicants a 
copy of each and every document in its power, 
possession or control: 

(a) containing any one or more or all of the terms 
of the contract between the Respondent or 
those contracted to it of the one part and 
those persons engaged by it or by those 
contracted to it of the other part under the 
terms of which those persons carry out 
construction work for the Respondent at Lot 
550 Great Eastern Highway, Rivervale, ("the 
site"); 

(b) containing any of the following written 
information supplied or to be supplied to the 
State Housing Commission ("Homeswest") 
regarding any sub-contractor with indentured 
apprentices that the Respondent has engaged 
or intends to engage during the period of 
contract 

(i) the sub contractor's name and business 
address; 

(ii) the name, trade and indenture number of 
each apprentice employed by the sub- 
contractor. 

2. The provisions of Clause 1 of this Order will be 
satisfied without the necessity of providing finan- 
cial details embodied in the documents. 

(Sgd.) G.G. HALUWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Geraldton Building Company. 
No. CR 193 of 1992. 

The Metal and Engineering Workers 
Union (W.A. Branch) 

and 
Geraldton Building Company. 

No. CR 207 of 1992. 

COMMISSIONER A.R. BEECH. 
13 May 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

proceedings, taken from the transcript as edited by the 
Commissioner.) 

THE COMMISSIONER: These two applications are for a 
site allowance to be awarded to the construction of a rail 
depot at Boodarie in Wedgefield, South Hedland. The 
construction involves buildings, roadworks and a locomo- 
tive servicing shop for BHP Iron Ore. Construction 
commenced on the 4th March 1992 and is scheduled for 
completion at the end of July 1992. The value of the project 
is $2.35m. Construction is of concrete, structural steel and 
a metal deck roof and walls. It is a one storey development 
with a peak workforce of approximately 24 and an average 
workforce of 15. 

The Commission heard submissions from the applicant, 
and evidence from Mr R.C. Walsh, the project manager, on 
behalf of the respondent. 

So far as the claim of the union is concerned the union 
has said, firstly, that the area in which the work is taking 
place has been the subject of investigations for claims for 
site allowances and inspections by other commissions and 
commissioners on previous occasions and there have been 
site allowances awarded for the area. Secondly, it was said 
from the bar table that there have been problems with wind, 
dust and flies. 

The claims are objected to by the respondent employer. 
I will deal with some of the matters that have been put 
forward in the respondent's arguments. It was submitted that 
if there are disabilities on the site then there aren't 
disabilities present which are not already catered for by the 
existing award provisions. Reference was made particularly 
to the industry allowance. 

The awards in question, certainly the Building Trades 
(Construction) Award and the Metal Trades (General) 
Award—they being the only two awards which have been 
mentioned this moming—have been in existence for some 
time and different commissioners and commissions have 
found on different occasions that disabilities do exist on 
particular sites for work that is being carried out, notwith- 
standing that on some occasions it could be held that the 
disabilities present on site have been catered for by the other 
provisions of the award. 

There was an opportunity to extensively deal with the 
manner that site allowances are dealt with at least in the 
context of the Building Traides (Construction) Award when 
there was a review of the site allowance clause some time 
ago (see 71 WAIG 1043). That would have allowed an 
examination of the sorts of issues that have been raised by 
Mr McLean on this occasion. However, on that occasion all 
the parties declined to take advantage of that opportunity so 
the current rather unsatisfactory method of determining site 
allowance matters continues. 
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In many ways the unsatisfactory method of determining 
site allowances has been referred to in one part by Mr 
McLean in his submissions in reference to other parts of the 
award and also really in the evidence that has been brought 
forward by Mr Walsh who, drawing from his 30 years of 
experience, has not seen anything special regarding this 
particular site which would warrant the payment of a site 
allowance; notwithstanding that the evidence of previous 
decisions, that have been tendered by Mr Saunders indicates 
that site allowances have been awarded for the kind of 
location and to some extent the kind of project in question. 

So far as the task of the Industrial Relations Commission 
is concerned I am satisfied from my understanding of the 
way the site allowance clause works that the project is one 
for which a site allowance could be applicable pursuant to 
the Sapri decision. That is print F 1957. To that extent the 
claim of the unions that there be a site allowance is one that 
I think fits within the principles. However, in dealing with 
the actual site Mr McLean is quite right in the decisions that 
he has posed to the Commission and that is that whether or 
not a site allowance is applicable will depend upon the 
evidence produced in relation to the particular site in 
question. 

In relation to that evidence, the Commission has some 
difficulty in awarding the site allowance on the basis of 
merely the prevailing climatic conditions which might be 
relevant to die location itself. There was reference to some 
of the hot days that occurred. Days of that temperature are 
not unknown within the geographical area and the decision 
of Palmer C (print G 7290) of the Federal Commission 
indicates that something a little bit more than that is 
necessary and the evidence does not reveal that the climatic 
conditions are unusual for this time of the year, for the 
period of the project or that they are unusual for Port 
Hedland. To that extent it is difficult to award a site 
allowance just on the basis that there have been some hot 
days. 

Similarly in relation to the presence of flies and insects; 
where they have caused a problem on site, they have been 
reasons for the awarding of a site allowance. On the one 
hand there is the assertion of Mr Saunders that flies have 
been a problem whereas on the other hand there is the 
evidence under oath of the witness that he is not aware of 
flies having been a problem, and that in any event insect 
repellent is provided for the workforce. 

That tends to leave the question of wind and dust. lb that 
extent, having been present on site this morning, I was aware 
of some prevailing wind and I can at least accept the 
submissions of Mr Saunders that over the life of the project 
there will be some disability arising from wind and dust. 

The evidence that was brought by Mr Walsh is that there 
has only been one day of such disability and to that extent 
that evidence is accepted; but I also take into account that 
in Mr Walsh's view there aren't any disabilities on site that 
warrant any site allowance and neither were there disabili- 
ties in relation to Narngulu (a reference to another site where 
an allowance of $1.00 was awarded (69 WAIG 732 and print 
H 5004)). 

It is my understanding that so far as the awarding of a site 
allowance is concerned the evidence that has been brought 
shows that—this is evidence presented by Mr Saunders— 
the area has been reviewed by other commissioners and site 
allowances have been awarded. 

In my view, looking at the case as a whole, there is some 
disability that would arise from prevailing winds and dust. 
However, it is not clear to me what weight can be given to 
that factor in relation to the other site allowances that have 
been awarded which Mr Saunders referred to. 

In my view based upon my experience of site allowance 
matters over the last few years the disability that has been 
shown to exist in relation to this case is slight. 

In my view, having regard to the matters that have been 
raised, a site allowance of 75 cents will be awarded. If the 
parties are prepared to supply a minute of the proposed order 
which I presume will be in the usual form that will then issue 
as an order if a Speaking to the Minutes is not required. The. 
matter is determined accordingly. 

Appearances: Mr C. Saunders for the applicant. 

Mr M. McLean for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Building Trades Association of Unions 
of Western Australia (Association of Workers) 

Geraldton Building Company. 

No. CR 193 of 1992. 
Building Trades (Construction) 
Award 1987, No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
8 September 1992. 

HAVING heard Mr C. Saunders on behalf of the Applicant 
and Mr M. McLean on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the Building 
Trades (Construction) Award 1987, No. R 14 of 1978, 
employees employed by or on behalf of the respondent 
to carry out construction work on the Boodarie rail 
depot site in Wedgefield, South Hedland shall be paid 
75 cents per hour worked in lieu of and in substitution 
for all special rates and conditions prescribed in Clause 
9 (1) of the Building Trades (Construction) Award 
1987, No. R 14 of 1978, with the exception of 
subclause (f) Explosive Powered Tools, (o) Cleaning 
Down Brickwork and (w) Heavy Blocks. 

The abovementioned rate shall not attract premium or 
penalty and shall apply from commencement of the project 
on 4 March 1992 until practical completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.I Commissioner. 

Accordingly, a site allowance will be awarded which will 
be at the lower end of the scale. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers Union, 

WA Branch 
and 

Geraldton Building Company. 
No. CR 207 of 1992. 

Metal Trades (General) Award 1966, 
No. 13 of 1965. 

COMMISSIONER A.R. BEECH. 
8 September 1992. 

Order. 
HAVING heard Mr C. Saunders on behalf of the Applicant 
and Mr M. McLean on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the Metal 
Trades General Award 1966, Part n Construction 
Work, employees employed by or on behalf of the 
respondent to carry out construction work on the 
Boodarie rail depot site in Wedgefield, South Hedland 
shall be paid 75 cents per hour worked in lieu of and 
in substitution for all special rates and conditions. 

The abovementioned rate shall not attract premium 
or penalty and shall apply from commencement of the 
project on 4 March 1992 until practical completion of 
the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Multiplex Constructions Pty Ltd, Classic Brickwork Pty 

Ltd, Pictoria Nominees Pty Ltd and Everett-Smith & Co Pty 
Ltd 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 
Branch and the Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch). 
No. CR 383 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 August 1992. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred to 
the Commission pursuant to section 44 of the Industrial 
Relations Act is as follows:— 

"The applicant claims that the CMEWTU and the 
AEEFEU and their members should be restrained by 
the Commission from engaging in any action which 
may result in stoppages of work, bans, limitations or 

any industrial action of any type whatsoever which may 
have the effect of interfering with work to be or being 
performed by any employee/s on Multiplex's Swan 
Brewery site or any other site in accordance with 
employee/s contract/s of employment and relevant 
industrial awards. 

The unions oppose such a claim, and contend that the 
Commission has no jurisdiction to deal with the 
claim." 

Mr Dixon (of counsel) in his opening submissions 
contended that, for reasons he advanced, jurisdiction existed 
for the Commission to make the order sought citing in 
particular Re Cram and Others Ex parte N.S.W. Colliery 
Proprietors' Association Limited and Others (163 CLR 117 
at 133 and 134) and Robe River Iron Associates and 
A.M.W.S.U. and Others (66 WAIG 1553 at 1558). The 
Commission, in deciding the question before it, adopts with 
great respect the reasoning from Re Cram (Op cit) as 
follows:— 

"Before dealing with the various strands of thought 
embedded in this argument, we should mention some 
aspects of the general words of the definition of 
' 'industrial matters" as established in the context of s.4 
of the Conciliation and Arbitration Act 1904 (Cth). The 
words "pertaining to" mean "belonging to" or 
"within the sphere of and the expression "the 
relations of employers and employees" refers to the 
relation of an employer as employer with an employee 
as employee: Kelly (78). And, as Dixon CJ. noted in 
Reg. v. Findlay; Ex parte Commonwealth Steamship 
Owners' Association (79), although the possibility of 
an indirect and consequential effect is not enough, the 
conception of what arises out of or is connected with 
the relations of employers and employees includes 
much that is outside the contract of service, its 
incidents and the work done under it. The Chief Justice 
went on to say (80): 

"Conditions affecting the employee as a man 
who is called upon to work in the industry and 
who depends on the industry for his livelihood are 
ordinarily taken into account" 

His Honour referred to the remarks of Isaacs and 
Rich JJ. in Australian Tramways Employes Associa- 
tion v. Prahran and Malvern Tramway Trust (81). Their 
Honours, with reference to the equivalent of par.(h) of 
the definition of "industrial matters" in the Common- 
wealth and State Acts, said: 

"The 'conditions' of employment include all 
the elements that constitute the necessary requi- 
sites, attributes, qualifications, environment or 
other circumstances affecting the employment. 

And the words 'employers' and 'employ s' are 
used in the Act not with reference to any given 
contract between specific individuals, but as 
indicating two distinct classes of persons co- 
operating in industry, proceeding harmoniously in 
time of peace, and contending with each other in 
time of dispute." 

Then they referred to the extended definition of 
"employ " in s.4 of the Conciliation and Arbitra- 
tion Act which includes "any person whose usual 
occupation is that of employ in any industry", 
asserting that it makes manifest the last point 
made in the passage already quoted Although 
neither the Commonwealth nor the State Act 
contains any corresponding definition of "em- 
ployee" or "employer", the point sufficiently 
emerges from the opening words of the definition 
of "industrial matters", reinforced by the partic- 
ular paragraphs which follow. And the comments 
of Isaacs and Rich JJ. also apply to the opening 
words of the definition, notwithstanding that they 
were directed at par.(h). Dixon CJ. obviously 
read them as relating to the general conception 
of relations between employers and employees." 

(Emphasis added) 
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The wording used in the definitions section of the 
Industrial Relations Act 1979 (State) is very similar to that 
set out in the judgement (op. cit.) and thus that judgement 
is directly applicable here. The Act provides at Section 
7(l)(b) "any persons whose usual status is that of an 
employee" and the definition of "industrial matter" 
includes at paragraph (e) "the privileges, rights, or duties 
of any organization ... or any officer or member thereof in 
or in respect of any industry". The industry sought to be 
commenced here is the building construction industry and 
that is not seriously disputed by either party. The usual 
custom and practice of the building construction industry is, 
as Mr Allen's evidence shows, that a person to be employed 
or employed is a member of a union. This is a simple 
industrial fact of life. Further, the Commission does not 
accept the submission that the applicant's respondency to 
the Federal National Building Trades Construction Award 
gives rise to any inconsistency with orders sort by the 
applicant here. Those orders arise from the powers under the 
provisions of the Industrial Relations Act 1979 (State) and 
no conflict with the federal award provisions is evident to 
the Commission (see 117 CLR 253 and 152 CLR 632). It 
is not necessary for an industrial dispute to exist for this 
Commission to exercise its jurisdiction as to industrial 
matter/s as defined in the Act. As Mr Commissioner 
O'Connor Q€ stated in W.A. Supreme Court Matter No. 
1942 of 1989, an application for a Writ of Certiorari against 
Commissioner G.G. Halliwell of the WAIRC, Ex Pane The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers, and delivered on 7 September, 
1989:— 

"The scheme under the West Australian Industrial 
Relations Act is significantly different from the 
Commonwealth legislation. By s.23(l) of the Act, the 
Commission has "authority to enquire into and deal 
with any industrial matter". 

Section 7 of the Act contains a very wide definition 
of "industrial matter" and includes, "any matter 
affecting or relating to the work, privileges, rights, or 
duties of employers of employees in any industry or of 
any employer or employee therein." 

Section 29 of the Act provides: 
"An industrial matter may be referred to the 

Commission— 
(a) in any case, by— 

(ii) an organisation in which persons to 
whom the industrial matter relates 
are eligible to be enrolled as mem- 
bers ..." 

Whilst this section is not mandatory in its terms, if 
the FEDFU was not entitled under its constitution to 
enrol as members the persons in respect of whom the 
award was sought, it would seem inappropriate for the 
Commission to have made the order. However, that 
does not, in my view, mean that the Commission had 
no jurisdiction. As already observed, the jurisdiction 
of the Commission is not limited in the way that its 
Federal counterpart is limited. 

By s. 23(1) of the Act it has authority to deal with 
privileges, rights or duties of employees. It is the 
privileges and rights of employees with which the order 
complained of dealt. That was a matter in respect of 
which Commissioner Halliwell does have jurisdiction. 
It does not matter, in my view, that the order was 
obtained by an applicant who could not enrol as 
members, the workers covered by the award." 

Finally, the definition of industrial action in the Act 
section 7(1) is as follows:— 

"industrial action" means any act, omission, or 
circumstance done, effected, or brought about by an 
organization or employer or employee or by any other 
person for the purpose, or in the opinion of the 
Commission for the purpose, of compelling an em- 
ployer or an employee or an organization to accept any 
terms or conditions of employment or to enforce 

compliance with any demand relating to employment 
not including an application made under this Act;" 

(Emphasis Added) 
and it plainly encompasses the action of the unions in 
imposing the bans on the site in issue here. Thus the 
Commission concludes that jurisdiction exists to make the 
order if on merit such is warranted. 

During the initial hearing of the matter Mr Schapper (of 
counsel) indicated that his two client unions were prepared 
to undertake what was described as "safety work" on the 
site but would not permit productive work by their members. 

In a bid to ascertain what was regarded as safety work at 
the site the Commission and parties attempted to inspect the 
site on two occasions for this purpose. Suffice it to say those 
attempts were unsuccessful and the hearing of the matter 
then resumed in the Commission. It should also be noted that 
the apphcant did not wish work to be commenced "on a 
piecemeal basis". 

It is now plain from the material commencing with 
Exhibit L which relates to late May 1992 and Exhibits G, 
H and I and the evidence of Mr Allen that the two unions, 
but particularly the C.M.E.W.T.U., had made it clear via 
their Officers that for reasons apparently of a social nature 
they intended to, and later did, ban work by their members 
on the old brewery site. These bans prevent different classes 
of construction work being done by the applicants. The bans 
placed are industrial in character and effect, that is they 
prevent workers from starting work. 

The Commission is satisfied however, that the two 
unions' Officers have so identified both themselves and their 
unions with the bans that their private personas cannot now 
reasonably be separated from their official persona in 
respect of the old brewery site. Thus their presence at, or 
near, that site could reasonably lead their members, or 
persons eligible to be members, to the view that the Officials 
were at the site to assist in enforcing the two unions' bans 
and not as private persons with a social cause. 

These bans, from the material and evidence presented, in 
the Commission's opinion serve no useful industrial 
objective in that the applicant by improving wage rates, 
conditions of employment or safety cannot have them 
removed. What the bans do is to prevent employment of 
persons in the building construction industry, when that 
employment is much needed by persons who are usually 
employed in that very industry at the present time. 

Mr Schapper's eloquent submissions as to the opposition 
to the redevelopment of the old brewery site by various 
community groups including the Trades and Labor Council 
and the Catholic Social Justice Committee is noted by the 
Commission. However, that submission was in support of 
the proposition contained in Exhibit 2, a Minute of Proposed 
Order, which would have as its effect the removal, by the 
applicants, from the site and its environs of those in the 
community who oppose the redevelopment, before employ- 
ees were required to commence work on the site. In all the 
circumstances here such a requirement placed on the 
applicant would, in the Commission's view, be unreasona- 
ble and, further, is a matter for the appropriate authorities 
should it be ultimately necessary. Finally, the duty of care 
imposed by the Occupational Health Safety and Welfare Act 
binds the applicant and its subcontractors in respect of their 
employees. 

Finally, it is very clear from the material and evidence 
presented to the Commission that both the applicant 
companies and employees are being prevented from going 
about their lawful business in the building construction 
industry, which industry is bound by awards of this 
Commission prescribing rates of wages and conditions of 
employment appropriate for that industry, for no valid 
industrial purpose. Persons whose usual employment is in 
that industry are being also prevented from undertaking that 
employment, again for no valid industrial reason. 

There is therefore a severe dispute in existence about 
industrial matters (ibid) which the Commission must, in all 
the circumstances, seek to end by the issue of the Order 
sought by the applicant. A Minute of Proposed Order now 
issues. The Commission has, however, noted Mr Schapper's 
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submission that the unions be given time to conduct 
meetings of their members and the proposed operational 
date reflects the Commission's acceptance of this proposal. 

Appearances: Mr HJ. Dixon (of counsel) and with him 
Mr R. Lilbume (of counsel) appeared for the applicants. 

Mr D.H. Schapper (of counsel) appeared for the respon- 
dents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Multiplex Constructions Pty Ltd, Classic Brickwork Pty 

Ltd, Pictoria Nominees Pty Ltd and Everett-Smith & Co Pty 
Ltd 
and 

The Construction, Mining, Energy, Timberyards Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch and the Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch). 
No. CR 383 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 August 1992. 

Order. 
HAVING heard Mr HJ. Dixon (of counsel) with Mr R. 
Lilbume (of counsel) on behalf of the applicants and Mr 
D.H. Schapper (of counsel) on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the respondent unions, by their Officers, 
Industrial Officers and Organisers, shall: 

(a) lift or cancel all bans or limitations and shall 
not engage in any further industrial action at 
the Swan Brewery site ("the site") in 
opposition to restoration, refurbishment and 
development of the site by Multiplex Con- 
structions Pty Ltd and any of its sub- 
contractors; 

(b) not impose any further bans or limitations or 
pickets on the site for the reasons set out in 
(a) above; 

(c) not obstruct or hinder in any way employees 
attending and/or on the site in the perform- 
ance of their contracts of employment on 
account of or in relation to the unions' 
opposition to the restoration, refurbishment 
and development of the site by Multiplex 
Constructions Pty Ltd and any of its sub- 
contractors; and 

(d) by all means available to them ensure that 
their members, or persons eligible to be 
members, shall not promote, take part in or 
facilitate the taking of industrial action at or 
in relation to the site in support of their 
opposition to the restoration, refurbishment 
and development of the site by Multiplex 
Constructions Pty Ltd and any of its sub- 
contractors. 

2. That the applicants shall take all necessary and 
available steps to ensure that all the employees on 
the site, or to be employed on the site, are advised 
of this Order of the Commission. 

remain in force until the completion of all work 
on the site. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Handy Dans Wangara. 
No. CR 360 of 1992. 

COMMISSIONER O.K. SALMON. 
24 August 1992. 

Reasons for Decision. 
THE COMMISSIONER: In this matter I was advised by Mr 
Thorpe that the respondent on the record was not the 
employer of Mr Peter Middleton who is the employee on 
whose behalf the union brings this application. 

Mr Thorpe informed me that the union knew of this fact 
and he asked that I dismiss the application. 

Mr Bullock for the union urged me not to dismiss the 
application. However, noting that there are avenues availa- 
ble to the union through which a new application can be 
processed in fairly quick time I have decided to make the 
order as requested by Mr Thorpe. 

Appearances: Mr J.W. Bullock on behalf of the applicant. 
Mr A. Thorpe on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Handy Dans Wangara. 
No. CR 360 of 1992. 

COMMISSIONER O.K. SALMON. 
24 August 1992. 

Order. 
WHEREAS the respondent in this matter is not the employer 
of Mr Peter Middleton, the person on whose behalf the 
matter is brought by the Shop, Distributive and Allied 
Employees' Association of Western Australia, the Commis- 
sion hereby orders that the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

3. That there be liberty to the parties to apply on 48 
hours written notice to the other parties. 

4. That this Order shall operate from Midday 
Monday the 24th day of August, 1992 and shall 
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Amalgamated Metal Workers 
and Shipwrights Union 
Australian Nursing 
Federation 
Australian Nursing 
Federation 
Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Building Trades Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Construction, Mining and 
Energy Workers Union 
Construction, Mining and 
Energy Workers Union 
Construction, Mining and 
Energy Workers Union 
Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 
Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 
Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 
Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 
Electrical, Electronic, 
Foundry and Engineering 
Union 
Federated Clerks Union 

Federated Clerks Union 

Federated Clerks Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Food Preservers' Union 

Food Preservers' Union 

Forest Products, 
Furnishing and Allied 
Industries Union 
Forest Products, 
Furnishing and Allied 
Industries Union 

Hon. Minister for Health 

St Vincent Nursing Home 

Hill 50 Gold Mine 

Nationwide Food Service 

Swan Portland Cement Ltd 

Western Mining Corporation 

Bread Manufacturers' 
Association 
Honourable Minister for 
Agriculture 
Public Service Commission 

Public Service Commission 

Public Service Commission 

Public Service Commission 

Public Service Commission 

Public Service Commission 

Public Service Commission 

Bayswater Contracting 

City of Stirling 

Hismelt Corporation P/L 

Mills Construction, 
Multiplex 

Bunnings Ltd 

Dreena Construction and 
Consolidated Construction 

Institute of Human 
Development 

BHP Iron Ore 

Australian Nursing 
Federation 
Coles/Myer Ltd 

Swan Taxis Co-op Ltd 

Australian Nursing 
Federation 
Bearing Services 

Fremantle Port Authority 

Sumich Group Limited 

Sumich Group Limited 

Bunnings Forest Products 

Jason Industries 

Number— 
Commissioner 

C 236 of 1992 
-Parks C. 
C60052 of 1992 
-Negus C. 
C 445 of 1992 
-Gregor C. 
C 375 of 1992 
-Gregor C. 
C 456 of 1992 
-Gregor C. 
C 182 of 1992 
-Gregor C. 
C 320 of 1992 
-Beech C. 
C 264 of 1992 
-Gregor C. 
C 158 of 1992 
-Beech C. 
PSAC 90 of 1991 
-Negus C 
PSAC 88 of 1991 
-Negus C. 
PSAC 32 of 1992 
-Negus C. 
PSAC 22 of 1992 
-Negus C. 
PSAC 33 of 1992 
-Negus C. 
PSAC 35 of 1992 
-Negus C. 
PSAC 23 of 1992 
-Negus C. 
PSAC 39 of 1992 
-Negus C. 
C 496 of 1992 
-Gregor C. 
C 618 of 1991 
-Beech C. 
C 725 of 1991 
-Beech C. 
C 406 of 1992 
-Beech C. 

C 410 of 1992 
-Beech C. 

C 416 of 1992 
-Beech C. 

C 209 of 1992 
-Beech C. 

C 378 of 1992 
-Gregor C. 

C 419 of 1992 
-Parks C. 
C 420 of 1992 
-Parks C. 
C 98 of 1992 
-Parks C. 
CR 419 of 1992 
-Coleman C.C. 
C 500 of 1992 
-Coleman C.C. 
PSAC 31 of 1992 
-Negus C. 
C 435 of 1992 
-Kennedy C. 
C 478 of 1992 
-Kennedy C. 
C 386 of 1992 
-Beech C. 

C 357 of 1992 
-Beech C. 

16/04/92 
01/05/92 

17/12/91 
17/03/92 

20/07/92 
27/07/92 

21/02/92 
02/06/92 

Return to work 

Subsidized parking 

Log of Claims 

Conditions of 
employment 
Alleged breach of 

Drug and alcohol 
testing 
Bans on overtime 

Logs of claims 

Re-deployment 
process 
Dispute— 
Temporary Employee 
Promotion Appeal 
Matter 
Staffing Levels 

Permanency 

Complaint 
investigation 
Call out allowance 

Secondment Policy 

Site allowance 

Start/Finish Times 

Site allowance and 
conditions 

Reinstatement to Concluded 
full time position 

Reinstatement 

Shift work 
coverage—weekends 

Reinstatement to 
former position 
Retrenchment 
package 
Dismissal 

Reinstatement to 
former position 
Termination pay 

Date of appointment 

Claim of unfair 
dismissal 
Dismissal of 
employee 
Retrenchments 

Classification 
structure 



Parties Number— 
Commissioner Date Matter Result 

Forest Products, 
Furnishing and Allied 
Industries Union 

Lexcraft P/L t/a Kembla C 471 of 1992 
-Halliwell S.C. 

13/08/92 Dismissal Referred 

Hospital Salaried Officers 
Association 

Western Diagnostic 
Pathology 

C 412 of 1992 
-Negus C. 

25/08/92 Reinstatement Concluded 

Independent School 
Salaried Officers 
Association 

Guildford Grammar School C 447 of 1992 
-Kennedy C. 

03/08/92 Dismissal of an 
employee 

Referred 

Master Builders Association Builders Labourers 
Federation 

C 379 of 1992 
-Beech C. 

04/08/92 Bans Concluded 

Meat Industry Employees' 
Union 

Stewart Butchering Co Pty 
Ltd 

C 359 of 1992 
-Halliwell S.C. 

23/06/92 
03/07/92 
07/07/92 

Log of claims Referred 

Meat Industry Employees' 
Union 

W.A. Meat Commission C 452 of 1992 
-Halliwell S.C. 

28/07/90 Cancellation of an 
Order 

Referred 

Metals and Engineering 
Workers Union 

Western Mining Corporation C 325 of 1992 
-Gregor C. 

16/06/92 Retrenchments Concluded 

Metals and Engineering 
Workers Union 

EPT/FOCHI Joint Venture C 491 of 1992 
-George C. 

N/A Industrial action Withdrawn 

Metals and Engineering 
Workers Union 

Grant Electrical 
Industries P/L 

C 245 of 1992 
-Beech C. 

23/04/92 
08/05/92 
20/05/92 
07/07/92 
14/07/92 

Retrenchment Concluded 

Metals and Engineering 
Workers Union 

Hanson Sykes Pumps Pty Ltd C 486 of 1992 
-George C. 

19/08/92 Dismissal Concluded 

Metals and Engineering 
Workers Union 

Westcan 427 of 1992 
-George C. 

30/07/92 Redundancy 
agreement 

Concluded 

Metals and Engineering 
Workers' Union 

Albany Woollen Mills Ltd C 428 of 1992 
-Halliwell S.C. 

29/07/92 Redundancy Referred 

Metals and Engineering 
Workers' Union 

EPT Pty Ltd and Others C 390 of 1992 
-Halliwell S.C. 

09/07/92 Lost time claim Referred 

Miscellaneous Workers Union Board of Management, 
Fremantle Hospital 

C 303 of 1992 
-Negus C. 

N/A Reinstatement Withdrawn 

Miscellaneous Workers Union Board of Management, Royal 
Perth Hospital 

C 576 of 1991 
-Negus C. 

19/09/91 
23/09/91 
26/09/91 
30/10/91 
01/11/91 
15/11/91 

Work Bans, Royal 
Perth Hospital 

Concluded 

Miscellaneous Workers Union Board of Management, Royal 
Perth Hospital 

C 492 of 1992 
-Gregor C. 

N/A Temporary contracts Withdrawn 

Miscellaneous Workers Union Board of Management, Swan 
Districts Hospital 

C 436 of 1992 
-Gregor C. 

N/A Reclassification Concluded 

Miscellaneous Workers Union Charles Gairdener Hospital C 438 of 1992 
-Gregor C. 

23/07/92 Dismissal Concluded 

Miscellaneous Workers Union Dianella Child Care Centre C 470 of 1992 
-Coleman C.C. 

07/08/92 Reinstatement Concluded 

Miscellaneous Workers Union Goomalling and Districts 
Hospital 

C 275 of 1992 
-Kennedy C. 

18/05/92 
16/06/92 

Claim of unfair 
management practices 

Concluded 

Miscellaneous Workers Union Hospital Laundry and Linen 
Association 

C 409 of 1992 
-Gregor C. 

17/07/92 Compassionate leave Concluded 

Miscellaneous Workers Union King Edward Memorial 
Hospital 

C 396 of 1992 
-Gregor C. 

31/07/92 Rosters for 
nightshifts and 
weekends 

Withdrawn 

Miscellaneous Workers Union Mount Henry Hospital C 424 of 1992 
-Gregor C. 

21/07/92 Alleged breach of 
agreement 

Concluded 

Miscellaneous Workers Union Nationwide Food Service 
Group 

C 376 of 1992 
-Gregor C. 

03/07/92 Wages and 
conditions 

Concluded 

Miscellaneous Workers Union Pepsi Seven Up C 473 of 1992 
-Gregor C. 

N/A Overtime bans Withdrawn 

Miscellaneous Workers Union Pt. Hedland Regional 
Hospital 

C 171 of 1992 
-Gregor C. 

N/A Reinstatement Concluded 

Miscellaneous Workers Union Royal Perth Hospital C 425 of 1992 
-Gregor C. 

21/07/92 Withdrawn 

Miscellaneous Workers Union St John of God Hospital C 654 of 1991 
-Negus C. 

22/10/91 
23/10/91 
24/10/91 

Wage Demands Concluded 

MisceUaneous Workers Union TNT Security C 367 of 1992 
-Parks C. 

06/07/92 Accrued Days Off Concluded 

Miscellaneous Workers Union United Health Services C 653 of 1991 
-Negus C. 

22/10/91 
23/10/91 
24/10/91 

Wage Demands Concluded 

Miscellaneous Workers Union Murray District Hospital C 484 of 1992 
-Coleman C.C. 

20/08/92 Severance pay Concluded 

Painters' and Decorators' 
Union 

Fremantle City Council C 141 of 1992 
-Beech C. 

17/03/92 
05/05/92 

Dismissal Concluded 

Painters' and Decorators' 
Union 

Metro Sanding Co C 730 of 1991 
-Beech C. 

06/08/92 Dismissal Concluded 

Painters' and Decorators' 
Union 

Minister for Health C 224 of 1992 
-Beech C. 

07/05/92 Toxic allowance Concluded 

Printing and Kindred 
Industries Union 

CDC Graphics Pty Ltd C 30341 of 1991 
-Negus C. 

19/03/91 Shorter working 
week 

Concluded 



Printing and Kindred 
Industries Union 
Printing and Kindred 
Industries Union 
Printing and Kindred 
Industries Union 

Shop, Distributive and 
Allied Employees' 
Association 

The Government Printer 

The Sunday Times 

West Australian Newspapers 

Tonmili P/L t/a Handy Dans 
Wangara 

C 234 of 1992 
-Negus C. 
C 233 of 1992 
-Negus C. 
€290 of 1991 
-Negus C. 

C 360 of 1992 
-Salmon C. 

14/05/91 
17/05/91 
23/05/91 
17/06/92 

Classification 

Remote key entry 

Redundancies 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.40—Award Variation Pursuant to the Structural Efficiency 
Principal 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch 

and 
Broome Regional Aboriginal Medical Service and Others 

No. 963 of 1988. 
Aboriginal Medical Service Employees' Award. 

No. A26 of 1987. 

COMMISSIONER J.A. NEGUS. 
7 September 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 16 December 1988, published in the Western 
Australian Industrial Gazette on 22 March 1989, Volume 69, 
Part 1, Sub-part 3, Page 549, the following corrections are 
made— 

1. In direction (2) of the Order delete the Column 
reference "A" and replace with "B". 

2. Delete direction (4) and insert in lieu thereof the 
following: 
(4) be further varied by increasing the wage rates 

resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10.00 per week with effect on and from 
16 May 1989 in accordance with the rates 
specified in Column C of the following 
Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to the Structural Efficiency 

Principal. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

Anglican Homes (Inc.) & Others. 
No. 962 of 1988. 

Aged and Disabled Persons Hostels Award, 1987 
No. A6 of 1987. 

COMMISSIONER J.A. NEGUS. 
20 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 11 October 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3314, the following 
corrections are made— 

1. In direction (2) of the Order delete the column 
reference "Column A" and replace with "Row 
2". 

2. Direction (3) of the Order: Delete this direction 
and insert in lieu thereof the following:— 
(3) be further varied by increasing the wage rate 

resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10 per week with effect from 14 April 
1989 in accordance with the rates specified 
in Row (3) of the following Schedule 

3. Clause 18.—Wages: Delete subclause (5) and 
insert in lieu thereof the following:— 
(5) The rates prescribed in subclause (1) of this 

clause of this clause shall operate from the 
beginning of the first pay period to com- 
mence on or after the following dates: 

Column A from 14 July 1988. 
Column B from 14 October 1988. 
Column C from 14 April 1989. 
Column D from 1 January 1991. 
Column E from 1 January 1992. 

The rates of wage prescribed in Row 1 
shall operate on and from 14th July, 1988. 

The rates of wage prescribed in Row 2 
shall operate on and from 14th October, 
1988. 

The rates of wage prescribed in Row 3 
shall operate on and from 14th April, 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to the Structural Efficiency 

Principal. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

St John of God Hospital and Others. 
No. 993 of 1988. 

Enrolled Nurses and Nursing Assistants (Private) Award 
No. 8 of 1978. 

and 
Private Hospital Employees' Award, 1972 

No. 27 of 1971. 
COMMISSIONER J.A. NEGUS. 

13 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 11 October 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3338, the following 
corrections are made— 

1. In direction (2) of the Order: 
A. Delete the date "22 September 1988" and 

replace with 14 October 1988. 
B. Delete the column reference "A" and re- 

place with B. 
2. In direction (3) of the Order: 

A. Delete the date "22 March 1989" and 
replace with 14 April 1989. 

B. Delete the column reference "B" and re- 
place with C. 

3. Clause 30.—Wages: 
A. Delete the figure of 271.00 in subclause (2) 

and insert in lieu the figure of 271.10 
B. Delete the final three sentences in paragraph 

(a) of subclause (4) and insert in lieu thereof 
the following:— 

The rates of wage prescribed in 
Column A shall operate on and from 
14th July, 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 
14th October, 1988. 

The rates of wage prescribed in 
Column C shall operate on and from 
14th April, 1989. 

C. Delete subparagraph (6)(e)(iii) and insert in 
lieu thereof the following: 
(iii) Employees shall be paid the rates shown 

in this clause according to their year of 
employment calculated in accordance 
with the provisions of this subclause 
subject to satisfactory performance. 
Proof of previous service, if required by 
the employer, shall rest on the em- 
ployee; provided that production of the 
certificate or certificates referred to in 
subparagraph (iv) hereof shall be suffi- 
cient proof for the purpose of this 
paragraph. 

D. Delete subparagraph (6)(e)(iv) and insert in 
lieu thereof the following: 
(iv) Each employee whose service termi- 

nates shall at the time of termination be 
given a certificate signed by the em- 
ployer in which shall be stated the name 
of the employee, the period of service. 

whether the service was full time or part 
time and the classification in this award 
in which work has been carried out. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Agriculture Protection Board and Others 

and 
Civil Service Association of Western Australia (Inc.). 

No. P55 of 1991. 
Government Officers Salaries Allowances and Conditions 

Award 1989 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
31 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 2 July 1992, the following correction is made— 

1. Before the first instruction insert the following: 
1. Clause 16.—Hours: Immediately following 

subclause (13) of this clause insert the 
following new subclause: 
(14) The spread of hours at Hedland College, 

Kalgoorlie College and Karratha Col- 
lege shall be 6.00am to 6.00pm. 

2. Renumber the existing instruction 1. to read 2. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to the Structural Efficiency 

Principal. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

The Homes of Peace (Incorporated). 
No. 1004 of 1988. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981. 

No. 26 of 1960. 
COMMISSIONER J.A. NEGUS. 

20 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 11 October 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3344, the following 
corrections are made— 

1. In direction (2) of the Order delete the column 
reference "A" and replace with B. 

2. In direction (3) of the Order delete the column 
reference "B" and replace with C. 

3. Clause 28.—Wages: 
A. In subclause (1), under Classification Group 

1, 2nd year of employment, delete the figure 
340.40 in column C and insert in lieu the 
figure of 340.20. 
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B. In subclause (1), under Classification Group 
3, delete the punctuation marks ??? and insert 
in lieu the figures of 337.60, 347.70 and 
357.70 under columns A, B and C respec- 
tively. 

C. In subclause (1) under Classification Group 
5—Cooks, (d) Cook, only one employed, 2nd 
year of employment, delete the figures 
352.00 and 362.00 and insert in lieu the 
figures 352.30 and 362.30 respectively 

D. Delete the final three sentences of subclause 
(1) and insert in lieu thereof the following:— 

The rates of wage prescribed in 
Column A shall operate on and from 
14th July, 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 
14th October, 1988. 

The rates of wage prescribed in 
Column C shall operate on and from 
14th April, 1989. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.40—Award Variation Pursuant to the Structural Efficiency 
Principal. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch 

and 
Powerclean 

No. 1007 of 1988. 
Hospital Workers (Cleaning Contractors—Private Hospi- 

tals) Award 1978 
No. R2 of 1977. 

COMMISSIONER J. A. NEGUS. 
13 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 31 July 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3350, the following 
corrections are made— 

1. In direction (2) of the Order delete the column reference 
"A" and replace with B. 

2. In direction (3) of the Order delete the column reference 
"B" and replace with C. 

3. Clause 32.—Wages: Delete the final three sentences in 
paragraph (b) of subclause (1) and insert in lieu thereof the 
following:— 

The rates of wage prescribed in Column A shall operate 
on and from 14th July, 1988. 
The rates of wage prescribed in Column B shall operate 
on and from 14th October, 1988. 
The rates of wage prescribed in Column C shall operate 
on and from 14th April, 1989. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.40—Award Variation Pursuant to the Structural Efficiency 
Principal. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch 

and 
St John of God Hospital and Others 

No. 1021 of 1988. 
Private Hospital Employees Award. 1972 

No. 27 of 1971. 
COMMISSIONER J. A. NEGUS. 

13 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 11 October 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3353, the following 
corrections are made— 

1. In direction (2) of the Order delete the column reference 
"A" and replace with B. 

2. In direction (4) of the Order delete the column reference 
"B" and replace with C. 

3. Clause 34.—Wages: Delete the final three sentences 
under part HI—Drivers in subclause (1) and insert in lieu 
thereof the following:— 

The rates of wage prescribed in Column A shall operate 
on and from 14th July, 1988. 
The rates of wage prescribed in Column B shall operate 
on and from 14th October, 1988. 
The rates of wage prescribed in Column C shall operate 
on and from 14th April, 1989. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 1415 of 1991. 

COMMISSIONER C.B. PARKS. 
25 August 1992. 

Correction Order. 
WHEREAS errors occurred in Order No. 1415 of 1991 dated 
17 July 1992, the following corrections are made: 

1. At order number 5., replace subclause (3) of 
Clause 18.—Access to Records, with the follow- 
ing— 
(3) The records referred to in subclauses (1) and 

(2) hereof shall be open for inspection by a 
duly accredited official of the Union during 
the usual office hours, at the employer's 
office or other convenient place, and the 
official shall be allowed to take extracts 
therefrom. The employer's works shall be 
deemed to be a convenient place for the 
purpose of this subclause and if for any 
reason the record be not available at the 
works when the official calls to inspect it, it 
shall be made available for inspection within 
24 hours either at the employer's office or at 
the works. 
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2. At order number 6., replace paragraph (b) of 
subclause (7) of Clause 20.—Special Rates and 
Provisions, with the following— 

(b) For full-time or part-time employees the 
uniform issue shall be as follows:— 

3 shirts 
2 pairs of trousers or slacks or skirts 
1 tie or scarf 
1 jacket or jumper 

3. At order number 7., Clause 21.—Wages, replace; 

A. Subclause (2) with the following— 

(2) A casual officer shall be paid 20% of the 
ordinary rate in addition to the ordinary 
rate for the calling in which he/she is 
employed, with a minimum engagement 
of three hours to be worked in a 
continuous shift. 

B. Paragraph (a) of subclause (3) with the 
following—■ 

(a\ if placed in charge of not less 
than 3 and not more than 10 
other officers 16.60 

C. Paragraphs (b) and (d) of subclause (4) with 
the following— 

(b) Security Officers required to drive 
emergency vehicles, $2.77 per day for 
each day that a vehicle is driven in an 
emergency situation. 

(d) Security Officers who are required to 
carry firearms in the performance of 
their duties, $10.25 per week, or $2.05 
per day for each day a firearm is carried. 

4. At order number 8., Clause 31.—Dispute Settle- 
ment Procedures, replace; 

A. Step 4 of subclause (1) with the following- 
Step 4— Where a matter is not referred 

to a job steward, or it is 
unresolved at the steward- 
supervisor discussion stage, 
the employee or the job stew- 
ard raises the matter with the 
area manager. 

B. Subclause (3) with the following— 

(3) If the matter still cannot be resolved, the 
matter may be referred to the Western 
Australian Industrial Relations Com- 
mission. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
Editor's Note: Order No 1415 of 1991 published (72 

WAIG 1813). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to the Structural Efficiency 

Principal. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

Nulsen Haven Association (Inc.) 
No. 1031 of 1988. 

Social Trainers (Nulsen Haven) Award 
No. All of 1985. 

COMMISSIONER J. A. NEGUS. 
20 August 1992. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 11 October 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3367, the following 
corrections are made— 

1. Delete direction (2) of the Order and insert in lieu 
thereof the following: 
(2) be varied by increasing the wage rate 

applicable immediately prior to the date of 
this Order by 3% with effect from 14 October 
1988 in accordance with the rates specified 
in Row (B) of the following Schedule. 

2. In direction (3) of the Order: 
A. Delete the date "22 March 1989" and 

replace with 14 April 1989. 
B. Delete the reference "Column B" and 

replace with "Row C". 
3. Clause 11.—Wages: 

A. Under the Classification of Social Trainer 
(Special) delete the figure of 22 168 appear- 
ing in row (A) and insert in lieu 21 523. 

B. Delete the final three sentences of this clause 
and insert in lieu thereof the following:— 

The rates of wage prescribed in Row 
(A) shall operate on and from 14th July, 
1988. 

The rates of wage prescribed in Row 
(B) shall operate on and from 14th 
October, 1988. 

The rates of wage prescribed in Row 
(C) shall operate on and from 14th 
April, 1989. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

No. 858 of 1992. 
COMMISSIONER O. K. SALMON. 

14 August 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1072 of 1991, 
issued on 31 October 1991, 71 WAIG 3277, the Commis- 
sion, pursuant to the powers conferred on it under the 
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Industrial Relations Act 1979 hereby orders that the error be 
corrected as follows— 

Clause 30.—Wages: Delete existing rates for classi- 
fication (9) "Electrical and Control Tradesperson—Genera- 
tion Division" and insert in lieu— 

(9) Electrical 369.20 381.40 399.60 63.80 
and Control 
Tradesperson— 
Generation 
Division 

(Sgd.) O. K. SALMON, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to the Structural Efficiency 

Principal 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

The Spastic Welfare Association of W.A. 
No. 1038 of 1988. 

Training Assistants and Community Support Staff 
(Spastic Welfare) Award 1987 

No. A16 of 1986. 
COMMISSIONER J. A. NEGUS. 

13 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 31 July 1989, published in the Western 
Australian Industrial Gazette on 22 November 1989, 
Volume 69, Part 2, Sub-part 5, Page 3368, the following 
corrections are made— 

1. In direction (2) of the Order: 
A. Delete the date "22 September 1988" and 

replace with 14 October 1988. 
B. Delete the column reference "A" and re- 

place with B. 
2. In direction (3) of the Order delete the date "22 

September 1988" and replace with 14 October 
1988. 

3. In direction (4) of the Order: 
A. Delete the date "22 March 1989" and 

replace with 14 April 1989. 
B. Delete the column reference "B" and re- 

place with C. 
4. Clause 14.—Wages: Delete the final three sen- 

tences in subclause (1) and insert in lieu thereof 
the following:— 

The rates of wage prescribed in Column A 
shall operate on and from 14th July, 1988. 

The rates of wage prescribed in Column B 
shall operate on and from 14th October, 
1988. 

The rates of wage prescribed in Column C 
shall operate on and from 14th April, 1989. 

(Sgd.) J. A. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—Award Variation Pursuant to 
the Structural Efficiency Principal. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch 

and 
Director of Mental Health Services. 

No. 949 of 1987. 
Ward Assistants (Mental Health Services) Award 1966 

No. 35 of 1966. 
COMMISSIONER J.A. NEGUS. 

27 August 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 3 March 1988, published in the Western 
Australian Industrial Gazette on 25 May 1988, Volume 68, 
Part 1, Sub-part 5, Page 1074, the following corrections are 
made— 

1. Delete instruction 1. and replace with the follow- 
ing: 

1. Clause 5.—Hours: After subclause (1) of this 
clause insert a new paragraph as follows: 

Notwithstanding the provision of this 
subclause where an employer and em- 
ployee mutually agree Accrued Days 
Off may be taken in single day ab- 
sences. 

2. Clause 26.—Wages: Delete paragraph (a)of sub- 
clause (1) and insert in lieu thereof the following: 

(a) At 19 years of age and over 
1st year   317.50 323.50 
2nd year  327.30 333.30 
3rd year  337.30 343.30 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lavender Fay Seymour 

and 
Sterling Financial Services. 

No. 649 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7 September 1992. 

Order. 
THE Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Taylor, 

and 
SGS Australia Pty Ltd. 

No. 888 of 1992. 
COMMISSIONER G.L. FIELDING. 

4 September 1992. 
Order. 

HAVING heard Ms C.M. Buckley (of Counsel) on behalf 
of the Applicant and Mr P. Brunner on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That within 14 days of the date hereof the 
Respondent— 

(a) Produce for inspection by the Applicant any 
books, papers or other documents in its 
possession, power or control specifying or 
otherwise identifying the terms and condi- 
tions of employment of the Applicant, in- 
cluding any variation thereof. 

(b) Produce for inspection by the Applicant any 
books, papers or other documents in its 
possession, power or control relating to the 
claim for entitlement to a bonus by the 
Applicant, the entertainment expenses cred- 
ited to the Applicant's corporate credit card 
and paid by the Respondent expenses relat- 
ing to the Applicant's telephone rental and 
calls paid by the Respondent and the ex- 
penses paid by the Respondent in respect of 
providing the Applicant with a fully main- 
tained motor vehicle. 

(c) Produce for inspection by the Applicant the 
documents comprising the application by it 
to the Department of Agriculture for research 
into wool development. 

(d) Produce for inspection by the Applicant any 
books, papers or other documents in its 
possession, power or control identifying any 
general terms of employment relating to 
those employed in its operations as at 18 
February 1992, and in particular the items 
specified in paragraph 1(e) of this application. 

(2) That there be liberty for either party to apply to 
the Commission in respect of this matter on giving 
the other 48 hours' notice. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Harry John Sakal 

and 
T. O'Connor & Sons Pty Ltd (Subsidiary of James Hardie 

Group) 
No. 1026 of 1992. 

COMMISSIONER C.B. PARKS. 
7 September 1992. 

Order. 
WHEREAS the applicant filed with the Commission, on 13 
August 1992, a Notice of Application seeking the Produc- 
tion of Documents in relation to Matter No. 330 of 1992; 
and 

Having heard Mr H.J. Sakal on his own behalf and Mr 
J.N. Uphill on behalf of T. O'Connor & Sons Pty Limited; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That T. O'Connor & Sons Pty Limited shall, within 
14 days of the date of this Order, produce to the 
applicant a copy of any part, or parts, of the Deed of 
Sale and Purchase that it may have entered into in 
relation to a business of the same name, or previously 
known by such name; 

(1) which may assist Mr H.J. Sakal to identify 
the entity, or entities if they be different, by 
which he has been employed both immedi- 
ately before and after the date he commenced 
employment with the entity currently known 
by the name T. O'Connor & Sons Pty 
Limited, and 

(2) which addresses any employment benefits 
and conditions, or any allowance made 
therefor, applicable to Mr H.J. Sakal, either 
directly by name or alternatively by inclusion 
within the general term "employee(s)". 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
LNDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr Hugh White 

and 
Mr Peter Ferguson. 
No. 1074 of 1992. 

CHIEF COMMISSIONER W. S. COLEMAN. 
18 August 1992. 

Order. 
WHEREAS, on the 18th day of August, 1992 a summons 
was served on Mr Hugh White, General Manager, Western 
Mining Corporation (Petroleum Division—Australasia); 

And whereas, Mr Hugh White is departing the State on 
Wednesday, 19th day of August, 1992 for an oversea 
destination to fulfil business arrangements for Western 
Mining Corporation Limited; 

And whereas, following discussions between the parties 
arrangements have been made to expedite the interlocutory 
matter (No. 373 of 1992) before the hearing set down for 
Wednesday, the 19th day of August, 1992 pertaining to 
Application No. 275 of 1992; 

Now therefore, with the consent of the parties, I, the 
undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order that the 
summons to Mr Hugh White to attend before the Commis- 
sion at 10.00am on Wednesday, 19 August, 1992 and 
thereafter be set aside. 

This order shall have effect on and from 5.00pm Tuesday, 
18th day of August, 1992. 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Hasson 

and 
BHB Challenge. 

No. 1080 of 1992. 

COMMISSIONER C.B. PARKS. 
1 September 1992. 

Order. 
WHEREAS the applicant filed with the Commission, on 20 
August 1992, a Notice of Application seeking the production 
of documents in relation to Matter No. 592 of 1992; and 

Whereas Matter No. 592 of 1992 was heard and 
determined on 31 August 1992; 

And whereas the substance of Matter No. 1080 of 1992 
was disposed with during the hearing of Matter No. 592 of 
1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relation Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 
PARTIES— 

Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital Service and Miscellaneous, W.A. Branch 
and 

Dr Seddon Bennington, Director The Western Australian 
Foundation for the Museum of Contemporary Science and 

Technology. 
No. 1370 of 1990. 

COMMISSIONER O.K. SALMON. 
1 September 1992. 

Order. 
HAVING been advised by the Applicant that it no longer 
wishes to continue with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State Energy Commission of Western Australia 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—WA Branch. 

No. 1099 of 1992. 

COMMISSIONER O.K. SALMON. 
8 September 1992. 

Order. 
HAVING been advised by the Applicant that it no longer 
wishes to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 
Under Section 47— 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following party to the Cleaners and 
Caretakers Award, 1969, namely:— 

Independent Order of Oddfellows 
109 Caledonian Avenue 
Maylands WA 6051 

on the grounds that the Society has not employed any 
persons bound by the award since 1981 and has no intention 
of doing so in the future. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 27th day of August, 1992. 
I. CARRIGG, 

Registrar. 
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AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

CAN MANUFACTURING (PRODUCTION AND 
MAINTENANCE—AMALGAMATED INDUSTRIES 

PTY. LTD.) AWARD 1985. 
No. A 4 of 1985. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 31st day of August 1992. 

J. CARRIGG, Registrar. 

Can Manufacturing (Production and Maintenance— 
Amalgamated Industries Pty. Ltd.) Award 1985. 

Award No. A 4 of 1985. 

1.—1Title. 
This award shall be known as the Can Manufacturing 
(Production and Maintenance—Amalgamated Industries 
Pty. Ltd.) Award 1985 and replaces the Metal Trades 
(General) Award No. 13 of 1965 and the Sheet Metal 
Workers Award No. 10 of 1973 in so far as those Awards 
apply to the work of the respondent and also replaces the' 
Interim Award No. A4 of 1985 issued on the 31st of May, 
1985. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by She Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Case Principles—June 1991 
3. Area and Scope 
4. Term 
5. General Conditions of Employment 
6. Rates of Pay 
7. Consultation 
8. Training 
9. Definitions 

10. Avoidance of Industrial Disputes 
Appendix 1—Classification Structure and Defini- 
tions 

2A.—State Wage Case Principles—June 1991. 
It is a term of this award, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case on 17 June 1991, that the unions will not 
pursue, prior to 14 November 1991, any extra claims, award 
or over-award, except when consistent with the principles 
determined by the decision. 

3.—Area and Scope. 
(1) This award shall apply to the area occupied and 

controlled by the respondent at Bannister Road, Canning 
Vale in the State of Western Australia. 

(2) This award shall apply to employees employed by the 
respondent in any calling mentioned in Clause 6.—Rates of 
Pay engaged in production and maintenance and all ancillary 
operations associated with the manufacture of aluminium 
cans. 

4.—Term. 
This award shall operate from the beginning of the first 

pay period commencing on or after February 4, 1985 and 
shall operate for a period of twelve months. 

5.—General Conditions of Employment. 
Except as provided in this award the general conditions 

of employment which shall apply to the employees covered 
by this award shall be as prescribed in Part 1—General of 
the Metal Trades (General) Award No. 13 of 1965 as 
amended. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage shall be as set out 

hereunder and shall be inclusive of all special rates and 
allowances as specified in Clause 18.—Special Rates and 
Provisions in Part 1—General of the Metal Trades (General) 
Award No. 13 of 1965 as amended and be paid as an "all 
purpose" rate. 

(2) Classification Weekly Hourly 
Rate Rate 

$ $ 
(a) Toolmaker 466.60 12.2784 
(b) Base Tradesperson 447.50 11.7767 
(c) Intermediate Can Making 

Tradesperson (as defined) 466.50 12.2757 
(d) Special Class Can Making 

Tradesperson (as defined) 473.20 12.4538 
(e) Electrical Installer 447.50 11.7767 
(f) Electrical Fitter 447.50 11.7767 
(g) Electrician Special Class 473.20 12.4538 
(h) Electrical Tradesperson's 

Assistant 367.80 9.6782 
(i) Operator Grade 1 

(as defined) 420.00 11.0538 
(j) Operator Grade 2 

(as defined) 400.30 10.5332 
(k) Operator Grade 3 

(as defined) 370.60 9.7537 
(3) Apprentices 

(a) The wage per week shall be expressed as a 
percentage of the Tradesman's rate and shall be 
those percentages contained in Part 1 General of 
the Metal Trades (General) Award No. 13 of 1965 
as amended. 

(b) The Tradesman's rate for the purpose of subclause 
(a) hereof shall be the weekly rate prescribed for 
Tradesmen as set out in classification (b) of 
subclause (2) of this clause. 

(c) The apprentices weekly rates shall be rounded off 
to the nearest ten cents. 

(4) Tool Allowance 
(a) Where the employer does not provide a tradesper- 

son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice, the employer shall pay a tool allow- 
ance of— 

(i) $9.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.20, being the wage percentage which is 
appropriate to the year of apprenticeship 
pursuant to subclause (3) hereof, 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of work as a tradesper- 
son or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) An employer shall provide for the use of trades- 
men or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or apprentice shall replace or pay for 
any tools supplied by his employer if lost through 
his negligence. 
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(5) Electrician's Licence Allowance: 
An electrical tradesperson who holds and, in the course 

of employment may be required to use, a current "A" Grade 
or "B" Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 under 
the Electricity Act 1945, shall be paid an allowance of 
$13.20 per week. 

(6) Laundry Allowance: 
Employees shall receive a laundry allowance of $7.80 per 

week as reimbursement of their personal outlay for 
maintenance and cleaning of work clothing issued by 
Westcan. 

(7) Structural Efficiency: 
(a) Arising out of the decision on 8 September 1989 

in the State Wage Case and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 1657 of 
1989 (R), employees are to perform a wider range 
of duties including work which is incidental or 
peripheral to their main tasks or functions. 

(b) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
Westcan and the metal and engineering industry 
and to enhance career opportunities and job 
security of employees in the industry in general. 

(c) A consultative committee shall be established and 
will operate in accordance with the requirements 
of Clause 7.—Consultation of this award. Meas- 
ures raised by the employer, employees or union 
or unions for consideration, consistent with the 
objectives of paragraph (a) hereof, shall be 
processed through that consultative mechanism 
and procedures. 

(d) Measures raised for consideration consistent with 
paragraph (c) hereof shall be related to implemen- 
tation of the new classification structure, the 
facilitative provisions contained in this award and, 
subject to Clause 8.—Training of this award, 
matters concerning training and, subject to para- 
graph (e) hereof, any other measures consistent 
with the objectives of paragraph (b) of this 
subclause. 

(e) Without limiting the rights of either the employer 
or a union to arbitration, any other measure 
designed to increase flexibility at the plant or 
enterprise and sought by any party shall be 
notified to the Commission and by agreement of 
the parties involved shall be subject to the 
following requirements— 

(i) the changes sought shall not affect provisions 
reflecting national standards recognised by 
the Western Australian Industrial Relations 
Commission; 

(ii) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(iii) no employee shall lose income as a result of 
the change; 

(iv) the union must be a party to the agreement; 
(v) the union shall not unreasonably oppose any 

agreement; and 
(vi) any agreement shall be subject to the 

approval by the Western Australian Indus- 
trial Relations Commission and, if approved, 
shall operate as a schedule to this award and 
take precedence over any provision of this 
award to the extent of any inconsistency. 

(f) Any disputes arising in relation to the implemen- 
tation of paragraphs (c) and (d) hereof shall be 
subject to the provisions of Clause 9.—Defini- 
tions of this award. 

7.—Consultation. 
(1) Functions of the Consultative Committee: 

(a) The Consultative Committee shall operate as a 
mechanism facilitating democratic employee in- 
volvement in the management of Westcan. 

(b) The aim of the Consultative Committee is to 
promote better communications and harmonious 
employer-employee relations at Westcan. 

(c) The Consultative Committee will be entitled to 
advise, monitor and consider, among other 
things— 

(i) proposals for the implementation of 
workplace change; 

(ii) proposals for the implementation of company 
organisational change; 

(iii) tendering for future contract proposals, in- 
cluding export development, (subject to 
appropriate confidentiality); 

(iv) general company policy; 
(v) equipment, warranty, service provisions and 

contracts; 
(vi) the use of contractors at Westcan; and 

(vii) matters affecting the industrial relationship 
between the employer and employees within 
the scope of the award. 

(d) The Consultative Committee may refer industrial 
disputes to the dispute settling procedure. 

(e) It is acknowledged that certain matters debated by 
the Committee may be of a confidential nature and 
as such may be withheld from inclusion in 
Committee minutes. 

(2) Composition of the Consultative Committee: 
(a) The Consultative Committee shall comprise per- 

manent members who shall include— 
(i) four shop stewards representing Westcan 

shifts; 
(ii) four representatives of management, one of 

whom must have authority to agree to 
Committee decisions; and 

(iii) the health and safety representative elected 
from Westcan employees. 

(b) The Committee shall include the positions of 
Chairperson and Secretary who shall control and 
record all matters debated and decided upon at 
meetings. 

(c) The positions of Chairperson and Secretary shall 
be rotated between shop stewards and manage- 
ment at six-monthly intervals. 

(3) Meetings: 
(a) The Consultative Committee shall meet monthly, 

or as required. 
(b) Monthly meeting dates shall be set at the end of 

each Committee meeting and the Committee shall 
meet at the time of 5.00 p.m. This policy will be 
reviewed from time to time. 

(c) A quorum shall consist of at least four shop 
stewards (either one from each shift or a majority 
of stewards representing three of the four shifts) 
and at least four management representatives. 

(d) A Committee agenda shall be prepared prior to 
each meeting. All agenda items shall be tabled 
with the Secretary one week before the meeting. 
All Committee members shall receive a copy of 
the agenda prior to the meeting. Any matters not 
on the agenda can be discussed at a meeting with 
the consent of the majority of Committee mem- 
bers present. 

(e) The Consultative Committee shall be open for 
union officials to attend. 

(f) The Committee shall be empowered to co-opt 
other Company personnel. 
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(g) Employees attending Committee meetings shall 
receive payment in accordance with the Westcan 
meeting procedure. 

(4) Resources: 
(a) Committee members shall have access to appro- 

priate resources to enable representatives to 
perform their functions efficiently and effectively. 
Such resources shall include— 

S.T.D. telephone; a meeting room; lockable 
filing cabinet; access to photocopier and typing 
facilities. 

(b) Committee members may attend training courses 
pertaining to their role on the Consultative 
Committee. Such courses shall be accredited 
and/or recognised by Westcan and the unions. 

(5) Other Matters: 
(a) The Consultative Committee shall liaise with 

other workplace committees, such as the Occupa- 
tional Health and Safety Committee. 

(b) Each shop steward on the Consultative Committee 
shall have a duty to regularly meet and liaise with 
the employees he or she represents. 

(c) A motion approved by the majority of employees 
in the enterprise has the power of veto over 
Committee decisions. 

8.—Training. 
(1) In order to increase efficiency, productivity and 

international competitiveness of industry, a greater commit- 
ment to training and skill development is required. Accord- 
ingly, the parties commit themselves to— 

(a) developing a more highly skilled and flexible 
work force; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation through the training 
committee, Westcan shall develop a training programme 
consistent with— 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; and 
(c) the need to develop vocational skills relevant to 

the enterprise and the metal and engineering 
industry through courses conducted by accredited 
educational institutions and providers. 

(3) The training committee shall be constituted of equal 
numbers of employer and employee representatives and 
have a charter which clearly states its role and responsibili- 
ties, for example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) the recommending of individual employees for 
training and reclassification; and 

(d) monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where, as a result of consultation through a 
training committee and/or with the employee 
concerned, it is agreed that additional training in 
accordance with the programme developed pursu- 
ant to subclause (2) hereof should be undertaken 
by an employee, that training may be undertaken 
either on or off the job and if the training is 
undertaken during ordinary working hours, the 
employee concerned shall not suffer any loss of 
pay. The employer shall not unreasonably with- 
hold such paid training leave. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks (ex- 
cluding those textbooks which are available in the 
employer's technical library) incurred with the 
undertaking of training shall be reimbursed by the 
employer upon production of evidence of such 
expenditure. Provided that reimbursement shall be 
on an annual basis, subject to the presentation of 
reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which 
exceed those normally incurred in travelling to 
and from work, shall be reimbursed by the 
employer. 

(5) Subclauses (2), (3) and (4) hereof shall operate as 
interim provisions and shall be reviewed after nine months' 
operation. In the meantime, the parties shall monitor the 
effectiveness of those interim provisions in encouraging the 
attainment of the objectives detailed in subclause (1) of this 
clause. In this connection, the unions reserve the right to 
press for the mandatory prescription of a minimum number 
of training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the metal and engineering industry. 

(6) Any disputes arising in relation to subclauses (2) and 
(3) of this clause shall be subject to the provisions of Clause 
10.—Avoidance of Industrial Disputes, of this award. 

9.—Definitions. 
(1) Except as provided in this clause, the definitions in 

respect of electrical classifications specified in Part I— 
General of the Metal Trades (General) Award No. 13 of 
1965 as amended shall apply to this Award. 

(2) Operator Grade 1 means an employee appointed as 
such who operates all plant and process equipment 
associated with the can making process and directs the work 
of other operators including maintaining visual checks on 
equipment, checks product complies to quality standards, 
keeps production records, maintains area in a clean safe and 
orderly condition, performs a variety of routine tasks related 
to the plant, handles materials and equipment associated 
with the manufacturing process and ancillary operations. 

(3) Operator Grade 2 means an employee who operates 
and assists in the operation of all plant and process 
equipment associated with the can manufacturing process 
including maintaining visual checks on equipment, checks 
product complies to quality standards, keeps production 
records, maintains area in a clean safe and orderly condition, 
performs a variety of routine tasks related to the plant, 
handles materials and equipment associated with the 
manufacturing process and ancillary operations. 

(4) Operator Grade 3 means an employee who performs 
miscellaneous tasks of a general utility nature including 
assisting tradesmen, moving materials and equipment within 
the plant, assists in receival and despatch of material and 
equipment, maintains clean and safe work areas, plant 
offices, wash and toilet areas, lunchrooms, general work of 
a manual nature. 

(5) Base Tradesperson means a tradesperson appointed as 
such who has basic trade skills but is without relevant 
experience or qualifications in the maintenance of can 
manufacturing equipment. 

(6) Intermediate Can Making Tradesperson means a 
tradesperson appointed as an Intermediate Level Canmaking 
Tradesperson whose skills and knowledge shall include: 

(a) Full utilisation of toolroom equipment: 
(i) Ability to grind rings, redraw rings, redraw 

sleeves and stripper fingers; 
(ii) Ability to rebuild trimmer cartridges; 

(iii) Ability to operate surface analyser and 
roundness tester. 

(b) Understanding and interpretation of tooling func- 
tions: 

(i) Percentage reductions of ironing dies; 
(ii) Cup forming principals; 
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(iii) Interpretation of surface tester and roundness 
tester results. 

(c) Understanding of QC specification. 
(d) Plant service areas: 

(i) D I Plant; 
(ii) Womack System; 

(iii) Waste Water Treatment; 
(iv) Compressor and Vacuum Pumps. 

(7) Special Class Can Making Tradesperson means a 
tradesperson appointed as a special Class Canmaking 
Tradesperson whose skills and knowledge shall include 
those of a Tradesperson Grade 2 and the following: 

(a) Pneumatics Knowledge and skills to the level 
required by the approved course agreed between 
the parties: 

(i) Basic Hydraulics, knowledge and work abil- 
ity to the level required by the appropriate 
in-house courses; 

(ii) Completion of the appropriate "in-house" 
courses on hydraulics and pneumatics. 

(b) Maintenance Planning Capabilities: 
(i) The ability to highlight faults, record faults, 

specify actions to be taken, identify parts 
required, etc, and be able to carry out those 
specified actions on all machinery unsuper- 
vised or with minimal supervision; 

(ii) Have a complete understanding of stores 
operation. 

(8) The definitions contained in subclauses (2), (3), (4), 
(5), (6) and (7) of this clause reflect the general details to 
describe the principal functions of the classifications 
identified and shall not be construed as a detailed description 
of all the work requirements that may be inherent in the job. 

10.—Avoidance of Industrial Disputes. 
(1) A procedure for the avoidance of industrial disputes 

shall apply in establishments covered by this award. The 
objectives of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles shall apply: 
(a) Depending on the issues involved, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion shall 
apply. These are— 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions involving the employee/s con- 
cerned, the shop steward and the employer 
representatives; 

(iii) discussions involving representatives from 
the state branch of the union(s) concerned 
and the employer representative(s); 

(iv) discussions involving senior union officials 
(state secretary) and the senior management 
representative(s); and 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

Appendix 1 
Classification Structure and Definitions. 

(1) The following classifications and definitions shall 
supersede Clause 9.—Definitions and subclause (2) in 
Clause 6.—Rates of Pay of this award. It is agreed by the 
parties to this Award that the following classifications 
specify skill and training standards and broad areas of work. 
The definitions recognise national qualifications outlined by 
the Australian Council of Tertiary Awards and the standards 
set down by the National Metals and Engineering Skills 
Training Board on behalf of the National Training Board and 
recognised and accredited in Western Australia by the 
appropriate State Training Authority (i.e. S.E.S.D.A., 
I.T.A.C. and T.A.F.E.). 

(2) Classifications are based on the progressive acquisi- 
tion of modules of skill and/or training and form the career 
path which determines the pay rate structure. Through the 
N.M.E.S.T.B. or S.E.S.D.A. and the training providers, 
appropriate credits or exemptions will be given for training 
already completed, or experience and skills already ob- 
tained. 

(3) The structure recognises that credit for skill and 
formal training is transferable from one classification to the 
next. Reclassification on the basis of skills obtained through 
means other than training accredited by the National 
Training Board or S.E.S.D.A. will be subject to the testing 
and competency standards set down by the N.M.E.S.T.B. 
and recognised in Western Australia by the appropriate State 
Training Authority and shall be in accordance with the 
training clause contained in this award. 

(4) Transition/Implementation Period and Arrange- 
ments— 

(a) Duration 
It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period to commence on or after 31 July 1991 
until the first pay period beginning on or after 31 
December 1991. 

(b) Objective 
The objective of this transition/implementation 
period is— 

(i) To enable all parties to the award to 
familiarise themselves with the new wage 
classification and definition structure. 

(ii) For each plant or establishment to apply 
(subject to the transitional arrangements 
below) the new wage, classification and 
definition structure set out in this Appendix 
in place of existing arrangements as defined 
in subclause (2) of Clause 6.—Rates of Pay 
and Clause 9.—Definitions of this award. 
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(c) Transitional Arrangements 
In order to assist an orderly transition, the 
following arrangements shall apply— 

(i) From the first pay period commencing on or 
after 31 July 1991 an employee's new wage 
group shall be determined in accordance with 
subclause (2) of Clause 6—Rates of Pay. 

(ii) Transfer to the new classification structure 
and definitions shall be subject to the 
availability of the Implementation Manual. 
In the interim the existing definitions in 
Clause 9.—Definitions of this award will 
apply. 

(iii) The industrial parties within the enterprise 
shall undertake appropriate consultation in 
accordance with subclause (7) in Clause 
6.—Rates of Pay of this award. 

(iv) Upon transition to the new classification 
structure, subject to subparagraph (iii) 
hereof, employees will perform work in 
accordance with the new classification and 
definitions set out in this Appendix in lieu of 
definitions currently set out in Clause 9.— 
Definitions of this award. 

(v) Any disputes in relation to the transition/ 
implementation of the new wage, classifica- 
tion and definition structure shall be handled 
in accordance with the procedures prescribed 
by Clause 10.—Avoidance of Industrial 
Disputes of this award. 

(vi) Wage increases arising from broadbanding 
and adjustment of minimum rates are subject 
to absorption into existing over-award pay- 
ments. 

(d) Reclassification will be according to the following 
principles— 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will "line-up" the old classifi- 
cations with the new levels. 

(ii) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(iii) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under the new structure on the 
ground that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other ground 
the following principles apply— 
(aa) The parties agree that the disputes 

avoidance procedure in Clause 10.— 
Avoidance of Industrial Disputes of this 
award shall be followed. 

(bb) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. for all 
levels in the new classification structure 
before any claims for reclassification 
are processed and shall be incorporated 
in the Implementation Manual as they 
become available. 

(cc) The Implementation Manual shall lay 
down procedures for testing the validity 
of an employee's claim for reclassifica- 
tion. These procedures shall be under- 
taken by an independent third party 
recognised by S.E.S.D.A. and/or the 
National Training Board, e.g. T.A.F.E. 

(e) Review 
(i) Prior to the expiration of the six month 

period, the parties at the industry level will 
consult with their respective members and 

make any changes to the classification 
structure as they may be advised. 

(ii) At the expiration of the six month period, 
employers will be required to have com- 
pleted the transitional phase. 

Classification Title Minimum Training 
Requirement 

Advanced Engineering Advanced Certificate 
Tradesperson—Level II or Formal Equivalent 

Advanced Engineering 2nd Year of Advanced 
Tradesperson—Level I Certificate 

Engineering Tradesperson Post Trade Certificate 
Special Class—Level n or Formal Equivalent 

Engineering Tradesperson Completion of 66% of 
Special Class—Level I qualification for C 7 

Engineering Tradesperson Completion of 33% of 
—Level n qualification for C7 

Engineering Tradesperson Trade Certificate or 
—Level I Production/ 

Engineering 
Production Systems Certificate III 

-Level I 

Production Systems Certificate III 
Employee 

Cll Engineering/Production Production/Engineering 
Employee—Level IV Certificate II 

C12 Engineering/Production Producdon/Engineering 
Employee—Level III Certificate I 

C13 Engineering/Production In-house Training 
Employee—Level n 

C14 Engineering/Production Up to 38 hours' 
Employee—Level I induction training 

Wage Group C14 
Engineering/Production Employee—Level I 

An Engineering/Production Employee—Level I is an 
employee undertaking up to 38 hours' induction training 
which may include information on the enterprise, conditions 
of employment, introduction to supervisors and fellow 
employees, training and career path opportunities, plant 
lay-out, work and documentation procedures, occupational 
health and safety, equal employment opportunities and 
quality control/assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and, to the level of his/her 
training— 

(1) Performs general labouring and cleaning duties. 
(2) Exercises minimal judgement. 
(3) Works under direct supervision. 
(4) Is undertaking structured training so as to enable 

them to work at C13 level. 
Wage Group €13 
Engineering/Production Employee—Level n 

An Engineering/Production Employee—Level II has 
completed up to three months' structured training so as to 
enable the employee to perform work within the scope of 
this level. 

At this level an employee performs work above and 
beyond the skills of an employee at €14 and to the level of 
his/her training— 

(1) Works under direct supervision, either individu- 
ally or in a team environment. 

(2) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basic quality deviations and faults. 

(3) Understands and utilises basic statistical process 
control procedures. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Repetitive work on automatic, semi-automatic or 
single purpose machines or equipment 

Assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment. 

Basic soldering or butt and spot welding skills or 
cutting scrap with oxy-acetylene blow pipe. 
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Uses selected hand tools. 
Cleans boilers. 
Maintains simple records. 
Uses hand trolleys and pallet trucks. 
Assists in the provision of on-the-job training in 

conjunction with tradespersons and supervisor/trainers. 

Wage Group C12 
Engineering/Production Employee—Level III 

An Engineering/Production Employee—Level in has 
completed a Production/Engineering Certificate I or equiva- 
lent training to enable him/her to perform work within the 
scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C13 and to the level of 
his/her training— 

(1) Is responsible for the quality of their own work, 
subject to routine supervision. 

(2) Works under routine supervision, either individu- 
ally or in a team environment. 

(3) Exercises discretion within their level of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Operates flexibly between assembly stations. 
Operates machinery and equipment which requires 

exercising skills and knowledge beyond that of an 
employee at Level C13. 

Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, check- 

ing, packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), documenting and recording of goods, 
materials and components. 

Basic inventory control in the context of a produc- 
tion process. 

Basic keyboard skills. 
Advanced soldering techniques. 
Boiler attendant. 
Operation of mobile equipment including forklifts, 

hand trolleys, pallet trucks, overhead cranes and winch 
operation. 

Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowledge 

and skills above Level C13. 
Assists in the provision of on-the-job training in 

conjunction with tradespersons and supervisor/trainers. 

Wage Group C 11 
Engineering/Production Employee—Level IV 

An Engineering/Production Employee—Level IV has 
completed a Production/Engineering Certificate n or equiv- 
alent training so as to enable the employee to perform work 
within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at level C12 and to the 
level of his/her training— 

(1) Works from complex instructions and procedures. 
(2) Assists in the provision of on-the-job training to 

a limited degree. 
(3) Co-ordinates work in a team environment or 

works individually under general supervision. 
(4) Is responsible for assuring the quality of their own 

work. 
Indicative of the tasks which an employee at this level 

may perform are the foEowing— 
Uses precision measuring instruments. 
Machine setting, loading and operation. 
Rigging (certificated). 

Inventory and store control, including— 
licensed operation of all appropriate materials 

handling equipment; 
use of tools and equipment within the scope of 

(basic non-trades) maintenance; 
computer operation at a level higher than that 

of an employee at C12 Level. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Is licensed and certified for forklift, engine driving 

and crane driving operations to a level higher than C12. 
Has a knowledge of the employer's operations as it 

relates to production processes. 
Lubricates production machinery equipment. 
Assists in the provision of on-the-job training in 

conjunction with tradespersons and supervisor/trainers. 

Wage Group C 10 
Engineering Tradesperson—Level I 

An Engineering Tradesperson—Level I holds a Trade 
Certificate or a Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronic)— 
Level I; or 

Engineering Tradesperson (Mechanical)—Level I; 
or 

Engineering Tradesperson (Fabrication)—Level I; 
and is able to exercise the skills and knowledge of that trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at C 11 and to the level of his/her 
training— 

(1) Understands and applies quality control tech- 
niques. 

(2) Exercises good interpersonal and communications 
skills. 

(3) Exercises keyboard skills at a level higher than 
Cll. 

(4) Exercises discretion within the scope of this grade. 
(5) Performs work under limited supervision, either 

individually or in a team environment. 
(6) Operates aE lifting equipment incidental to their 

work. 
(7) Performs non-trade tasks incidental to their work. 
(8) Performs work which, while primarily involving 

the skills of the employee's trade, is incidental or 
peripheral to the primary task and facEitates the 
completion of the whole task. Such incidental or 
peripheral work would not require additional 
formal technical training. 

(9) Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Production Systems Employee 
A Production Systems employee, while still being primarily 
engaged in engineering/production work, applies the skiEs 
acquired through the successful completion of a trade 
certificate level qualification in the production, distribution 
or stores functions according to the needs of the enterprise. 

A Production Systems employee works above and beyond 
an employee at Cll and to the level of their training— 

(1) Understands and applies quality control tech- 
niques. 

(2) Exercises good interpersonal communications 
skills. 

(3) Exercises discretion within the scope of this grade. 
(4) Exercises keyboard skills at a level higher than 

Cll. 
(5) Performs work under general supervision, either 

individuaEy or in a team environment. 
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(6) Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Approves and passes first off samples and maintains 
quality of product. 

Works from production drawings, prints or plans. 
Operates, sets up and adjusts all production machin- 

ery in a plant, including production process welding to 
the extent of training. 

Can perform a range of engineering maintenance 
functions including— 

removal of equipment fastenings, including use 
of destructive cutting equipment; 

lubrication of production equipment; 
running adjustments to production equipment; 

Operates all lifting equipment. 
Basic production scheduling and materials handling 

within the scope of the production process or directly 
related functions within raw materials/finished goods 
locations in conjunction with technicians. 

Understands and applies computer techniques relat- 
ing to production process operations. 

First class engine driver's certificate. 
Has high level stores and inventory responsibilities 

beyond the requirements of an employee at Cll. 
Assists in the provision of on-the-job training in 

conjunction with tradespersons and trainers. 
Has a sound knowledge of the employer's operations 

as it relates to the production process. 

Wage Group C 9 
Engineering Tradesperson—Level H(Relativity to C 10— 
105%) 

An Engineering Tradesperson—Level II is an— 
Engineering Tradesperson (Electrical/Electronic)— 

Level II; or 
Engineering Tradesperson (Mechanical)—Level II; 

or 
Engineering Tradesperson (Fabrication)—Level H; 

who has completed the following training requirement— 
33% of the modules towards an appropriate Post 

Trade Certificate; or 
x percentage of modules towards an Advanced 

Certificate; or 
y percentage of modules towards an Associate 

Diploma, 
as prescribed in the Implementation Manual. 

An Engineering Tradespersons—Level n works above 
and beyond a Tradesperson at C10 and to the level of his/her 
training— 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, subject to standards prescribed by 
the Implementation Manual. 

(2) Exercises discretion within the scope of this grade. 
(3) Works under general supervision, either individu- 

ally or in a team environment 
(4) Understands and implements quality control tech- 

niques. 
(5) Provides trade guidance and assistance as part of 

a work team. 
(6) Exercises trade skills relevant to specific require- 

ments of the enterprise at a level higher than 
Engineering Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable the particular tasks to be 
performed. 

Wage Group C 8 
Engineering Tradesperson Special Class—Level I (Relativ- 
ity to C 10—110%) 

An Engineering Tradesperson Special Class—Level I 
means an— 

Engineering Tradesperson Special Class (Electrical/ 
Electronic)—Level I; or 

Engineering Tradesperson Special Class (Mechan- 
ical)—Level I; or 

Engineering Tradesperson Special Class (Fabrica- 
tions—Level I; 

who has completed the following training requirements— 
66% of the modules towards an appropriate Post 

Trade Certificate; or 
x percentage of modules towards an Advanced 

Certificate; or 
y percentage of modules towards an Associate 

Diploma, 
prescribed in the Implementation Manual. 

An Engineering Tradesperson Special Class—Level I 
works above and beyond a Tradesperson at C9 and to the 
level of his/her training— 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, subject to the standards prescribed 
by the Implementation Manual. 

(2) Provides trade guidance and assistance as part of 
a work team. 

(3) Assists in the provision of training in conjunction 
with supervisors and trainers. 

(4) Understands and implements quality control tech- 
niques. 

(5) Works under limited supervision, either individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Exercises high precision trade skills using various 
materials and/or specialised techniques. 

Performs operations on a CAD/CAM (Computer 
Aided Drafting/Computing Aided Manufacturing) ter- 
minal in the performance of routine modifications to 
NC/CNC (Numerical Control/Computer Numeric Con- 
trol) programmes. 

Installs, repairs, maintains, tests, modifies, commis- 
sions and/or fault-finds complex machinery and equip- 
ment which utilises hydraulic and/or pneumatic princi- 
ples and, in the course of such work, reads and 
understands hydraulic and pneumatic circuitry which 
controls fluid power systems. 

Works on complex or intricate circuitry which 
involves examining, diagnosing and modifying sys- 
tems comprising interconnected circuits. 

Wage Group C 7 
Engineering Tradesperson Special Class—Level n(Relativ- 
ity to C 10—115%) 

An Engineering Tradesperson Special Class—Level n 
means an— 

Engineering Tradesperson Special Class (Electrical/ 
Electronic)—Level II; or 

Engineering Tradesperson Special Class (Mechan- 
ical)—Level II; or 

Engineering Tradesperson Special Class (Fabrica- 
tions-Level II; 

who has completed the following training requirement— 
an appropriate Post Trade Certificate; or 
x percentage of modules towards an Advanced 

Certificate; or 
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y percentage of modules towards an Associate 
Diploma, 

prescribed in the Implementation Manual. 
An Engineering Tradespersons Special Class—Level n 

works above and beyond a Tradesperson at C8 and to the 
level of his/her training— 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, subject to the standards prescribed 
by the Implementation Manual. 

(2) Is able to provide trade guidance and assistance as 
part of a work team. 

(3) Provides training in conjunction with supervisors 
and trainers. 

(4) Understands and implements quality control tech- 
niques. 

(5) Works under limited supervision, either individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Works on machines or equipment which utilise 
complex mechanical, hydraulic and/or pneumatic cir- 
cuitry and controls, or a combination thereof. 

Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and controls. 

Works on instruments which make up a complex 
control system which utilises some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples. 

Applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 

Exercises intermediate CAD/CAM skills in the 
performance of routine modifications to programmes. 

Works on complex or intricate interconnected 
electrical circuits at a level above C8. 

Works on complex radio/communication equipment. 
NB: The Post Trade Certificate referred to in this definition 

is not directly comparable with existing post-trade 
qualifications and the possession of such qualifications 
does not itself justify classification of a tradesperson 
to this level. 

Wage Group C 6 
Advanced Engineering Tradesperson—Level I(Relativity to 
C 10—125%) 

An Advanced Engineering Tradesperson—Level I means 
an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronic)—Level I; or 

Advanced Engineering Tradesperson (Mechan- 
ical)—Level I; or 

Advanced Engineering Tradesperson (Fabrica- 
tion)—Level I; 

who has completed— 
x percentage of modules towards an Advanced 

Certificate; or 
y percentage of modules towards an Associate 

Diploma; or 
equivalent accredited training, 

prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level I works 

above and beyond a Tradesperson at C7 and to the level of 
his/her training— 

(1) Undertakes quality control and work organisation 
at a level higher than C7. 

(2) Provides trade guidance and assistance as part of 
a work team. 

(3) Assists in the training of employees in conjunction 
with supervisors/trainers. 

(4) Performs maintenance planning and predictive 
maintenance work other than in technical fields. 

(5) Works under limited supervision, either individu- 
ally or in a team environment. 

(6) Prepares reports of a technical nature on specific 
tasks or assignments as directed. 

(7) Exercises broad discretion within the scope of this 
level. 

The following are indicative of tasks which an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Work on combinations of machines or equipment 
which utilises complex electronic, mechanical and 
fluid power principles. 

Work on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples and electronic circuitry containing complex 
analogue and/or digital control systems utilising inte- 
grated circuitry. 

Application of computer integrated manufacturing 
techniques involving a higher level of computer 
operating and programming skills than for Level C7. 

Work on various forms of machinery and equipment 
which are electronically controlled by complex digital 
and/or analogue control systems using integrated 
circuitry. 

Wage Group C 5 
Advanced Engineering Tradesperson—Level II(Relativity 
to C 10—130%) 

An Advanced Engineering Tradesperson—Level II 
means an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronic)—Level 11; or 

Advanced Engineering Tradesperson (Mechan- 
ical)—Level II; or 

Advanced Engineering Tradesperson (Fabrica- 
tion)—Level II; 

who has completed— 
an Advanced Certificate; or 
y percentage of modules towards an Associate 

Diploma; or 
equivalent accredited training, 

prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level n work 

above and beyond a Tradesperson at C6 and to the level of 
his/her training— 

(1) Provides technical guidance or advice within the 
scope of this level. 

(2) Prepares reports of a technical nature on specific 
tasks or assignments as directed, or within the 
scope of discretion at this level. 

(3) Has an overall knowledge and understanding of 
the operating principle of the systems and equip- 
ment on which the Tradesperson is required to 
carry out their task. 

(4) Assists in the provision of on-the-job training in 
conjunction with supervisors and trainers. 

The following are indicative of the tasks an employee at 
this level may perform, subject to the employee having the 
appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Through a systems approach is able to exercise high 
level diagnostic skills on complex forms of machinery, 
equipment and instruments which utilise some combi- 
nation of electrical, electronic, mechanical or fluid 
power principles. 

Sets up, commissions, maintains and operates 
sophisticated maintenance, production and test equip- 
ment and/or systems involving the application of 
computer operating skills at a higher level than C6. 
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Works on various forms of machinery and equip- 
ment electronically controlled by complex digital 
and/or analogue control systems using integrated 
circuitry. 

Works on complex electronics or instruments or 
communications equipment or control systems which 
utilise electronic principles and electronic circuitry 
containing complex analogue and/or digital control 
systems using integrated circuitry. 

Dated at Perth this 25th day of June, 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)(l)(e).—Appeal to the Public 

Service Appeal Board. 
Aexandra Cooke 

and 
West Australian Acohol and Drug Authority. 

No. PSAB 7 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR G. HORDEN—MEMBER. 

MR B. WALL—MEMBER. 
27 August 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)(l)(e).—Appeal to the Public 

Service Appeal Board. 
Aexandra Cooke 

HAVING heard Mr R. Grigoroff on behalf of the Appellant 
and Ms J. Sheridan on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders that:— 

The appeal be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson, 

Public Service Appeal Board. 

West Australian Acohol and Drug Authority. 
No. PSAB 7 of 1992. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR G. HORDEN—MEMBER. 
MR B. WALL—MEMBER. 

27 August 1992. 
Reasons for Decision. 

THE COMMISSIONER: This appeal per se is dismissed 
because in the view of the Board, the Acohol and Drug 
Authority was left with no alternative but to terminate the 
contract of employment. The termination was effected with 
patience and sensitivity and constant regard for the well 
being of Ms Cooke. She was given the opportunity to resign, 
an option which was designed to maximise her future 
prospects. 

It is clear that this Board has no further powers in the 
matter but it is impossible to ignore the sadness of Ms 
Cooke's plight The A.D. A. is not responsible for her mental 
and emotional state and she chose to settle her worker's 
compensation claim with the Department of Corrective 
Services. It is clearly arguable that her present predicament 
is related to her traumatic experience at the hands of a 
prisoner in 1986. If she is indeed still undergoing a process 
of rehabilitation it would be an act of kindness if A.D.A 
could provide sufficient funding for her current employment 
with Indrad to continue for another year. By that time it is 
possible that the review of her status by the Department of 
Corrective Services will render her eligible for re-employ- 
ment by A.D.A. Atematively, in the intervening period she 
may achieve an appointment to some other advertised 
vacancy. 

In view of the sensitivity of the issues involved and the 
clarity of the legal tenets which were considered, this 
unanimous decision of the Board will not be subject of 
further published reasons for decision. 

Appearances: Mr R. Grigoroff appeared on behalf of the 
Applicant. 

Ms I. Sheridan appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Micheal Dann 

and 
The Public Service Commission. 

No. PSAB 12 of 1991. 
COMMISSIONER J. A. NEGUS. 

25 August 1992. 
Order. 

WHEREAS the applicant sought and was granted leave to 
withdraw this claim, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) J. A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)(l)(e).—Appeal to the Public Service Appeal 

Board 
Dennis B. Jennings 

and 
The Authority for Intellectually Handicapped Persons. 

No. PSAB 6 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON 
MR R. GREGORY—MEMBER 

MR J. KAUB—MEMBER. 
7 September 1992. 

Reasons for Decision. 
THE COMMISSIONER: The Appellant, Mr D.B. Jennings 
was employed by the Respondent, Authority for Intellectu- 
ally Handicapped Persons, as a Social Trainer from March 
1991, having previously been employed in a similar capacity 
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at Nulsen Haven. In March 1992, he was transferred, at his 
own request for personal reasons, to work at the Noranda 
Group Home. 

On 22 April 1992, Mr Jennings took a severely disabled 
(blind and deaf) adult client on a visit to Wanneroo Water 
World, a heated, indoor, swimming pool with special 
facilities for the disabled. He says that he had worked only 
six shifts at Noranda prior to taking the client, Trevor on this 
swimming outing. He had not been formally inducted into 
his new duties although the 'induction package' had been 
handed to him. His knowledge of the 'challenging' 
behaviours habitually exhibited by the client, Trevor had 
been gleaned from informal conversations with his fellow 
Social Trainers. 

It was Ms Catherine Scriva's evidence that Mr Jennings' 
induction had been in accordance with standard practice. 

Following the visit by Mr Jennings and Trevor to Water 
World, the Manager of that facility, Mr C. Hassell made 
contact with Mr Bruce Dufty, a Regional Director of A.I.H. 
advising him of complaints made by several employees of 
Water World who had observed the visitors and believed 
that Mr Jennings' treatment of Trevor had amounted to 
maltreatment or abuse. 

Mr Dufty communicated the allegations in writing to Ms 
Marita Walker his opposite number in the relevant region. 
The next morning, 23 April 1992, Ms Walker advised Ms 
Yvonne Patterson, Programme Manager—Accommodation 
Services, of the complaints and requested that she undertake 
the necessary inquiries. Mr Jennings was suspended on full 
pay as is the standard procedure in matters of this kind and 
he was invited to an interview that afternoon so that the 
allegations could be put to him. 

The complaints were, in essence, that Mr Jennings had 
treated the client roughly and inappropriately, without 
dignity or respect. He was said to have dragged Trevor along 
too quickly for his comfort, causing him to bump into an 
entrance barrier with some force. It was also alleged that on 
leaving the facility, Mr Jennings had opened the rear door 
of the car with undue force and without care so that Trevor 
was struck in the face by the door. Mr Jennings' responses 
were duly recorded. 

On 24 April, Ms Patterson continued her inquiry in more 
detail by directly interviewing Mr Hassell, Ms Sonia Daniels 
and Ms Irene Boyce who had all made complaints about one 
observation or another of Mr Jennings' actions. Ms Boyce 
said she had seen Mr Jennings slap Trevor three times with 
moderate force when they were in the cafeteria area. A 
further witness, Ms Nicola Lister had seen the incident of 
the car door but was unavailable to Ms Patterson through 
being on leave. She gave evidence to the Board in these 
appeal proceedings. 

As a result of her direct contact with the witnesses, Ms 
Patterson identified some minor discrepancies in the 
allegations as they had been conveyed to Mr Jennings. 
Revised documentation was given to him and he responded 
in writing on 28 April. On 29 April, Ms Patterson presented 
the report of her inquiry to her Regional Director. That 
report is reproduced herewith in its entirety because in the 
view of Board members the document is exemplary. The 
report is thorough and it provides a nicely balanced 
evaluation of the information provided to Ms Patterson at 
first instance and again as evidence to the Board in these 
appeal proceedings. 

The impression formed from the document was further 
reinforced by Ms Patterson's oral evidence when she 
explained the care she had taken with every aspect of the 
investigation so as to protect the interests of all concerned. 

"CONFIDENTIAL REPORT 
Allegations about behaviour of Dennis Jennings, Social 

Trainer, Myoora 
1.0 BACKGROUND OF ALLEGATION 

A complaint was lodged with Mr Bruce Dufty, 
Regional Director, North Metropolitan Region AIH, on 
Wednesday 22.4.92, by Mr Colin Hassell, Aquatic 
Centre Manger, Wanneroo Water World. The com- 
plaint alleged mistreatment of a disabled man by an 

AIH staff member at Wanneroo Water World. The 
information was reported verbally by Mr Hassell to Mr 
Dufty. 

The information was conveyed to yourself on the 
morning of Thursday 23.4.92. Preliminary enquiries 
showed the staff member to be Mr Dennis Jennings, a 
Social Trainer at Noranda Group Home, Myoora, and 
the disabled person to be Trevor W. from the same 
Home. Mr Jennings was advised on the morning of 
23.4.92 that he was suspended pending investigation of 
the complaint. 

2.0 INVESTIGATION PROCESS 
2.1. At 3pm on 23.4.92 Ms Yvonne Patterson (Pro- 

gramme Manager, EMR) and Ms Meredith 
Johnson (A/Social Trainer Co-ordinator, EMR) 
interviewed Mr Jennings in the presence of his 
support person, Mr Chris Vincent (Workplace 
Representative, Myoora). 

Mr Jennings was appraised of the allegations, 
provided with a copy of the original statement of 
complaint taken by Mr Dufty, and advised of the 
investigation process hnd his rights. Copies of the 
complaint statement and minutes of the meeting 
with Mr Jennings are attached. 

2.2. On the morning of Friday 24.4.92 interviews were 
conducted at Wanneroo Water World by Ms 
Patterson and Ms Johnson with: 

i). Mr Colin Hassell, Aquatic Centre Manager 
ii). Ms Sonia Daniels, Receptionist 

hi). Ms Irene Boyce, Cafeteria Assistant. 
These people are employees of the Aquatic 

Centre. Each interview was conducted separately. 
These staff demonstrated to AIH staff where in the 
Centre the events occurred, as well as providing 
verbal descriptions of events. Notes from each 
interview are attached. 

2.3. On the afternoon of Friday 24.4.92 Mr Jennings 
was handed, by Ms Patterson, a copy of the 
complaint statement with some alterations made 
by Mr Hassell, who had validated it during the 
morning interview. 

2.4. On Friday 24.4.92 Ms Johnson checked with the 
Myoora House Senior for information related to 
the allegation. 

2.5. On Tuesday 28.4.92 (note that 27.4.92 was a 
Public Holiday) Ms Patterson confirmed that 
Warwick Police were not undertaking an investi- 
gation of the complaint that Ms Daniels told Ms 
Patterson that she had made to them about Mr 
Jennings' conduct. 

2.6. On the afternoon of Tuesday 28.4.92, Mr Jennings 
delivered his written statement to Ms Patterson. 

3.0. DISCUSSION OF INFORMATION GAINED 
THROUGH INVESTIGATION 

The overall investigation revealed four specific 
incidents of concern to the Water World staff. These 
four incidents were not witnessed by Mr Hassell but 
reported to him by his staff. 
3.1. Incident One: Entry to Centre 

The incident was observed by Ms Daniels and 
Ms Nicola Lister. Both are staff of the Aquatic 
Centre. Ms Lister went out of state on annual leave 
on 23.4.92 so was unavailable for interview. 

The incident was documented in a Centre 
Incident Report by Ms Daniels (copy attached), 
and reported to Mr Hassell. 

Ms Daniels reported that Mr Jennings had 
dragged Mr W. into an entry barrier gate and not 
given appropriate consideration to assisting him 
to negotiate his way around it. 

Mr Jennings reported that Mr W. had walked 
into the rail, hitting his leg, but that there was no 
bruise. Mr Jennings reported that he "...wasn't 
familiar with the place". 
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3.2. Incident Two: In Cafeteria 
The incident was observed and reported by Ms 

Irene Boyce. A second cafeteria staff had also 
observed it, but she was unavailable for interview. 
This incident came to Mr Hassell's attention after 
he had contacted Mr Dufty and therefore does not 
appear in that original written statement 

Mr Boyce reported that while waiting by the 
Cafeteria Cash Register, Mr Jennings had ap- 
peared frustrated with waiting for service and had 
later slapped Mr W.'s wrist three times with 
moderate force telling him to let go of a part of 
the counter, prior to the two of them walking 
away. Ms Boyce considered Mr Jennings' manner 
to Mr W. to have been unnecessarily harsh. 

Mr Jennings was not asked about this when 
interviewed on Thursday 23.4.92, because the 
incident was not reported until the following day. 
However on Page 2 of Mr Jennings' statement it 
is likely that the last paragraph may refer to this. 

3.3. Incident Three: Leaving the Centre 
This incident was observed by Ms Daniels and 

Ms Lister and reported in the Centre Incident 
Report. Ms Lister was unavailable for interview. 

Ms Daniels reported that she had observed Mr 
Jennings "...dragging and pulling the disabled 
man alongitude..." (2nd last para, 1st page, Notes 
from Interview with Ms Daniels). She believed Mr 
Jennings to be moving too fast for Mr W. 

Mr Jennings reported that he did not "...recall 
him hitting the gate on the way out, I don't recall 
but he may have done". 

Contrary to the written statement by Mr 
Hassell, Ms Daniels did not verbally report having 
observed Mr W. to have hit a gate while leaving 
the Centre, just that she believed him to have been 
dragged too fast 

3.4. Incident Four: Car Door 
This incident was observed by Ms Daniels and 

Ms Lister and reported on the Centre Incident 
Report Form. 

Ms Daniels reported standing at the Reception 
Desk and having a clear view of Mr Jennings 
getting into his car. She reported that Mr Jennings 
had opened the left rear passenger door such that 
it hit Mr W. in the face, and that he then 
"...bundled him into the car...". She said she was 
100% sure the door had hit him, and that his head 
had jerked backwards. 

Mr Jennings reported that "He didn't get hit by 
the car door, at no time did the door hit him that 
I'm aware of, I don't remember that happening". 
In his written statement he wrote "...at no time did 
I see the car door hit him...". 

The Senior Social Trainer for the Noranda 
Group Home reported that there was an entry in 
the House Report Book on the afternoon shift of 
23.4.92 that Mr W. was found to have a small gash 
on his forehead under his hair. 

3.5. General Comment on Incidents 
The staff at the Aquatic Centre considered that 

overall Mr Jennings displayed a manner which 
they viewed as evidencing a serious lack of care 
and respect for Mr W. They were concerned for 
the welfare of people in his charge if this was 
evidence of his behaviour with them in a public 
place. Ms Daniels had been sufficiently concerned 
to approach the Warwick Police. 

4.0. EVALUATION OF INFORMATION 
The following comments are my assessment of the 

information gathered and the allegations. 
4.1. The witnesses impressed me as being very 

reasonable people who had the welfare of Mr W. 
foremost in their minds. They work in a Centre 

which is specifically designed to cater for people 
with disability. They firmly believed that Mr 
Jennings had behaved without reasonable care 
towards Mr W. While having the welfare of 
people with disabilities at heart, there was no 
evidence that they were exaggerating the serious- 
ness of what they had observed. Their reporting 
seemed factual. The fact they took the course of 
actually making a report to AM suggests that they 
viewed the incidents seriously. 

Each of the three Centre staff were adamant that 
if necessary they were prepared to be called as 
witnesses to an Industrial Court should things get 
to that point I specifically discussed this with 
each of them at the outset of the interviews. 

4.2. Mr W. has a significant level of disability. He is 
blind, deaf and has no functional verbal communi- 
cation. He is slight of build and walks with his feet 
wide apart, while bending forward at the waist, 
with his knees bent The House Senior reported 
that Mr W. would usually go on community 
outings with only one staff member. 

The nature of the disability is such that Mr W. 
is totally reliant on Social Training staff to assess 
his environment for him and assist him to 
negotiate it safely. 

4.3. Mr Jennings has only recently transferred, on a 
temporary basis, from S.E.M.R. At the time of the 
allegation he had worked 7 shifts at the Noranda 
House. House induction procedures had been 
completed and Mr Jennings had willingly under- 
taken the outing with Mr W. 

4.4. With respect to incident one, I consider that Mr 
Jennings did not take sufficient care in assisting 
Mr W. to negotiate his way past the entry barrier. 
The fact that Mr W. was not familiar with the 
place is not a justifiable defence of having pulled 
him against the barrier. It is Mr Jennings' job to 
assess any kind of environment and assist clients 
to negotiate it. 

4.5. The Centre staffs report of incident two suggests 
a picture of Mr Jennings being frustrated with 
waiting and later hitting Mr W.'s wrist with 
unnecessary force. 

4.6. The report of incident three conveys a picture of 
Mr W. being dragged along at unnecessary speed, 
although Mr Jennings denies this. The reports are 
that Mr Jennings held Mr W. by the forearm. The 
Myoora Senior reports that staff would normally 
take his hand rather than hold his forearm. Staff 
should walk alongside and not in front of Mr W. 

4.7. The allegation in incident four that the car door 
hit Mr W.'s face is a very serious one. Mr Jennings 
reported not being aware of the car door hitting Mr 
W. at all. Ms Daniels is adamant in her report that 
he was hit by the door. The report of a gash on Mr 
W.'s forehead is strongly suggestive, but incon- 
clusive as it was reported a day later. It would 
appear though that at the very least, Mr Jennings 
may not have made sure that Mr W. was far 
enough away from the car door to be safe. 

4.8. My assessment of the overall pictere is that there 
is a discrepancy between the way in which Mr 
Jennings considers himself to have been behaving 
towards Mr W., and how bystanders perceived his 
behaviour. The Centre staff were generally of the 
view that Mr W. was being treated like an object, 
and not in a kindly manner. I consider that there 
is genuine cause for concern about the overall way 
in which Mr Jennings treated Mr W. 

I consider that Mr Jennings may be unaware of 
how his manner is actually perceived and that it 
is discrepant with how he believes himself to be 
acting, and that this is an area which it would be 
beneficial for Mr Jennings to learn about. 
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The information suggests that Mr Jennings' 
methods of interacting with Mr W. interperson- 
ally, and his methods of providing physical 
assistance are not adequate. Further, by his own 
report, Mr Jennings found it difficult to manage 
Mr W. on the outing. 

In order to appropriately assist a person with 
disability to safely negotiate a particular environ- 
ment, the Social Trainer must take into account 
the skills of the client, the relevant aspects of the 
environment and assist the client accordingly. On 
the information presented I consider that Mr 
Jennings has not displayed a reasonable level of 
skill in this area. 

5.0. RECOMMENDATION 
I consider that Mr Jenning's behaviour constitutes a 

serious lack of adequate care, and a neglect of client 
needs and safty (sic). My recommendation is that Mr 
Jennings receive an official reprimand indicating that 
any further such behaviour may lead to dismissal. 

I further recommend that he return to duties at 
Myoora for 3 months and then return to South East 
Region. After 3 months a report of his progress in a 
Development Programme addressing the issues in point 
4.8. is to be carried out. During the first month of this 
programme Mr Jennings will only participate in 
community outings or remain at the house when 
accompanied by another staff member. It would be 
expected that he participate positively and actively in 
this and be able to demonstrate skiEs development in 
the particular skill areas that the programme ad- 
dresses." 

Ms Walker sent the report on to the Director—Human 
Resources with the comment: 

"...I am fully aware of the details and concur with 
the recommendations in the Confidential Report from 
Yvonne Patterson." 

It was noted at the higher level in the hierarchy that the 
allegations of Ms Boyce regarding a cafeteria incident had 
not been put to Mr Jennings so Ms Patterson was asked to 
conduct a further interview. The second interview took place 
on 1 May 1992 and on this occasion Mr Witschge and Ms 
Van den Herik were present. At the conclusion Ms Van den 
Herik expressed some concerns about the process used in 
dealing with statements from members of the public. 

On 4 May, Mr Jennings provided a written response to 
the second interview and Ms Patterson wrote her foUow up 
report to Mr Hounsome, the Acting—Director of AIH on the 
same day. She concluded that document with the following 
statement:— 

"I believe that the information gained from this 
interview of 1.5.92 strongly supports the recommenda- 
tions in my earlier report to you." 

By letter of 5 May, the Acting Director formally charged 
Mr Jennings with two offences:— 

"... 1. Having committed an act of misconduct by 
slapping a client three times on the wrist. 

2. You were negligent and careless in the discharge 
of your duties by not giving appropriate consider- 
ation for the well being and dignity of the client 
in your care on an outing which took place on 
April 22, 1992...." 

He was required to respond in writing by 10.00 a.m. on 
7 May, 1992. 

His written response, dated 7 May was a total denial of 
the charges. He drew attention to his lack of induction to 
Myoora House and complained strongly that he had been 
denied natural justice in the investigation process. It is 
noteworthy that Mr Jennings' responses were consistent 
throughout the two week period of inquiry. 

The Acting Director was apparently in need of no further 
submissions or reports on the matter. By letter of 7 May, Mr 
Jennings was advised as follows:— 

..."Having considered the fact presented before me, 
and your response to the charges dated May 7, 1992 I 
am satisfied that on the balance of probabilities you are 
guilty of the offences as charged. 

Accordingly your services with this Authority are 
hereby terminated effective from close of business on 
Thursday May 7, 1992. 

A cheque for all outstanding entitlements together 
with one month's pay in lieu of notice is attached...." 

This Appeal Board has heard evidence at first hand and 
on oath from all of the witnesses who assisted Ms Patterson 
in her inquiry. In addition, Ms Van den Herik called Ms C.E. 
Erdmann and Mr M.A. Gemzell who had the opportunity to 
observe Mr Jennings working with his client on the day in 
question. They did not observe anything untoward in his 
attitude to his client. 

We are of the view that there is no substance in the 
complaints about lack of due process or natural justice in the 
inquiry procedure. The majority of the Board agrees that on 
the available evidence, Mr Jennings was entitled to the 
benefit of the doubt and this was duly accorded to him by 
Ms Patterson whose report was nicely balanced between the 
duty of care to clients and the duty of fairness towards 
employees. 

On the basis of the evidence as presented it would, in our 
majority view, have been unsafe to have taken away an 
employee's livelihood. The client suffered no apparent 
injury and the questions of frustration, impatience, undue 
haste and smacks versus taps are very much subjective 
matters dependent upon personal perceptions. There is 
evidence that Trevor participated in a horse riding activity 
later on the same day and as far as can be ascertained he 
enjoyed the outing. 

Mr Jennings and his industrial representatives were quite 
properly fully involved in the process of investigation. They 
were given no access to the results of that inquiry nor to the 
recommendation formulated by Ms Patterson. The Acting 
Director then proceeded to a dismissal decision which might 
be characterised as flying in the face of the inquiry result. 
This final decision was reached without giving Mr Jennings 
or his representative the opportunity to meet face to face and 
make pleas of mitigation or otherwise to the person who was 
to make that momentous decision. A felon found guilty in 
the criminal courts is at least given the opportunity to 
address the judge before sentence is pronounced. By modem 
standards of industrial fairplay it seems reasonable to expect 
that an employee might be given the courtesy of face to face 
contact with the person who controls his future destiny. 
Decisions are made by people—not by robots—and at the 
end of the day it is a person who must bear the responsibility 
for a decision and justify if it is subject to review. 

The registered industrial organisation which has a 
statutory right to protect the interests of its members would 
surely welcome the opportunity to attempt to understand the 
rationale which underpins the final decision in such a matter 
as this. Had the C.S.A. officers been privy to the inquiry 
report and been given a chance to make submissions to the 
final decision maker they might have pointed out the 
obvious discrepancy wherein on the one hand a recommen- 
dation displays a balanced approach weighing carefully the 
rights of clients and employees and the final decision 
appears to exclude any consideration of the employee's 
interests. 

If that were the end of the matter, the majority of this 
Board would probably have declared that Mr Jennings was 
unfairly dismissed and we would no doubt have substituted 
a lesser penalty along the lines recommended by Ms 
Patterson. 

There is another aspect to the total history of Mr Jennings' 
employment with A.I.H. which was raised by Mr Witschge 
and established through oral and documentary evidence; and 
this aspect must be given full consideration by the Board. 
It is a well established principle that the termination of an 
employment contract may be justified by reference to any 
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ground that was valid at the time of discharge even though 
the ground actually relied on, is later found to be without 
substance. Thus an employer can justify a dismissal by 
reference to facts not known at the time of the dismissal. 
Authority for that dicta can be found in Shepherd v. Felt & 
Textiles of Australia Ltd (1931) 45CLR239; Sunbird Plaza 
v. Maloney (1988) 77ALR205 at 213 and 224-226. See also 
Macken, McCarry and Sappideen: The Law of Employment, 
Third Edition at 195 and 206. 

When preparing to respond to this appeal, Mr Witschge 
had occasion to examine Mr Jennings' personal file and to 
make some enquiries from his previous employer, Nulsen 
Haven. One wonders in passing why a similar contact had 
not been made by a responsible officer at the time of 
recruitment. 

One fact which emerged fmm further investigation was 
that Mr Jennings had stated on his Application for 
Employment with A.I.H. that he had some years of 
experience as a charge nurse in New Zealand when the 
records reveal that he had worked only as an orderly. Ms 
Patterson, who had worked as a registered nurse in that 
country, confirmed for the Board that the title of charge 
nurse had similar connotations both there and in Australia 
at the relevant time. That issue of misrepresentation casts 
grave doubts on Mr Jennings' credibility in a general sense. 

The evidence which deals the fatal blow to Mr Jennings' 
hopes is that which was adduced from Mr G.D. Trewem, 
co-ordinator of accommodation services for the Nulsen 
Haven Association. It seems that he was employed as a 
Social Trainer by that employer from 7 August 1989 to 24 
January 1991. There was a series of incidents and 
complaints regarding his performance from December 1989 
onwards, resulting in counselling interviews and in Decem- 
ber 1990 a formal letter of final warning was issued. 

In light of that information it is perhaps not surprising that 
Mr Jennings made application for employment with A.I.H. 
on 13 November 1990. We note too that the Application 
Form in which he claimed the status of charge nurse ends 
with a 'Declaration' by the applicant that the information 
provided is correct. The declaration section contains the 
warning:— 

"Employees who wilfully state false or misleading 
information are liable to instant dismissal." 

The final incident in Mr Trewern's narration related to an 
incident at Nulsen Haven on 23 January 1991 when a client 
was placed in a bath of water which was dangerously hot. 
All the evidence pointed to Mr Jennings being responsible 
for the client's distress. A Mrs Bennett had investigated the 
incident and Mr Jennings had submitted his resignation 
during the interview. It was Mr Trewern's evidence that he 
would certainly have been dismissed had he not resigned. 

The Appeal Board is bound by S.26 of the Industrial 
Relations Act to "...act according to equity, good con- 
science and the substantial merits of the case...". In light of 
everything put before us in these appeal proceedings this 
Board is unanimously of the view that we have not been 
persuaded to interfere in the exercise of the legal right of the 
employer to terminate the contract of employment in 
accordance with its terms. 

The Appeal is dismissed. 

Appearances: Ms J. Van den Herik appeared on behalf of 
Appellant. 

Mr R. Witschge appeared on behalf of Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dennis B. Jennings 

and 
The Authority for Intellectually Handicapped Persons. 

No. PSAB 6 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON 
MR R. GREGORY—MEMBER 

MR J. KAUB—MEMBER. 
9 September 1992. 

Order. 
HAVING heard Ms J. Van den Herik on behalf of the 
Appellant and Mr R. Witschge on behalf of the Respondent, 
the Board, pursuant to the powers conferred under S.80I of 
the Industrial Relations Act 1979, hereby orders:— 

That the appeal be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
Chairperson, 

Public Service Appeal Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)(l)(e).—Appeal to the Public 

Service Appeal Board. 
Melvyn Roderick Rees 

and 
The Authority for Intellectually Handicapped Persons. 

No. PSAB 1 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR O. MIDDLETON—MEMBER. 

MR I. PURDIE—MEMBER. 
28 May 1992. 

Reasons for Decision. 
COMMISSIONER NEGUS: By this appeal, Mr M.R. Rees 
seeks reinstatement without loss of benefits to the post of 
Social Trainer from which he was dismissed by the 
Respondent, the Authority for Intellectually Handicapped 
Persons (hereinafter A.I.H.), on 24 December 1991. 

The appeal was lodged, pursuant to S.80I of the Industrial 
Relations Act 1979, on 16 January 1992 and a separate 
application (PSAC 2 of 1992) pursuant to S.44 of the Act 
was lodged by the Civil Service Association, acting on Mr 
Rees behalf, at around that time. The conference proceeded 
before the Public Service Arbitrator and the Board notes that 
the file of that matter was closed on 3 February 1992. The 
appellant in the instant proceedings requested on 9 April 
1992 that this matter be listed for hearing. 

The jurisdiction of the Board as constituted to deal with 
this appeal is conferred by S.80I of the Act and the relevant 
parts are reproduced herewith:— 

"Appeals. 
801 (1) A Board has jurisdiction to hear and 

determine— 
(a) .... 
(b) .... 
(c) .... 
(d) .... 
(e) any appeal, other than an appeal under 

section 51 of the Public Service Act 1978, by 
any Government officer who occupies a 
position that carries a salary lower than the 
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prescribed salary from a decision, determina- 
tion or recommendation of his employer that 
he be dismissed; 

(f) .... 
and to adjust all such matters as are referred to in the 
foregoing paragraphs of this subsection." 

(Emphasis added) 
It is necessary in light of the Board's decision on this 

appeal, which decision is the view of a majority of the 
members of the Board, to distinguish between the powers 
of this Board as opposed to the Commission dealing with 
a question of alleged unfair dismissal pursuant to S.29 or 
S.44 of the Act. The task of the Commission sitting alone 
has been uniformly stated on many occasions. In matter No. 
CR 164 of 1981 (W.A. Carpenters and Joiners Union and 
James Hardie & Co. Pty Ltd 61 WAIG 1321) Fielding C. 
lists a number of the standard references at p. 1322 and 
summarises as follows:— 

"The cases refer to the need for a dismissed 
employee to receive "a fair go all round", "industrial 
justice", "industrial fair play" but in the final analysis 
the question to be asked in matters of this nature is 
simply whether looked at objectively the employer has, 
in all the circumstances, abused his right to dismiss by 
way of determination. This proposition is not new. It 
has been stated on many occasions in varying forms in 
the cases to which I have referred. For example, Stanley 
J. in Hocking v. Public Service Association of South 
Australia Inc (supra) at p. 654 put it quite simply as 
follows:— 

As has been stated on previous occasions by 
this and other tribunals exercising a like jurisdic- 
tion, the Court will only interfere with the 
employer's fundamental right to dismiss an 
employee if it is satisfied that intervention is 
necessary to protect an employee against an unfair 
or unjust exercise of the employer's right of 
dismissal. It is normally only in exceptional cases 
that a Court interferes with the employer's right 
to "hire and fire". 

Further, it is well to mention that applications of this 
nature are not to be taken as appeals against the 
decision of an employer to dismiss an aggrieved 
employee by terminating his contract of employment. 
That is to say, it is not for the Commission to act as 
if it were endowed with the responsibility of making 
the decision to dismiss or retain an employee and thus 
substitute its opinion for that of the employer. The 
Commission is not the manager of the undertaking 
employing the person aggrieved. It is not enough that 
the Commission may disagree with the decision 
complained of. Rather, it must be shown that the 
decision is not an abuse of the power to terminate given 
by the contract of employment." 

The instant proceedings are expressly 'an appeal' and this 
Board is given the power to 'to adjust' the decision of the 
employer. The decision of the employer is to be reviewed 
on a 'de novo' basis on the evidence before the Board, which 
is given much greater licence to substitute its own view for 
that of the employer. 

We turn now to the facts of the matter and on the most 
significant questions there is little dispute. By that I mean 
that the appellant, Mr Rees has admitted to striking a client, 
Ian W., 'two or three' times with a closed fist on the back 
while the client was lying on his bed. It was the striking of 
those blows which underpinned the employer's decision to 
dismiss the appellant. At the end of the day the question for 
the Board to determine is whether there are sufficient 
mitigating circumstances to persuade them to the view that 
the decision to dismiss should be overturned or adjusted. 

The striking incident occurred on Saturday 21 December 
1991. Mr Rees completed an incident report form soon after 
the occurrence. Ms F. de Gruchy, who witnessed the blows, 
wrote a report of the incident on the Saturday but she did 
not draw it to the attention of her supervisor until the 
commencement of her shift on the next day. Mr Rees wrote 

a further statement on the incident on the Sunday, after he 
had been suspended with pay. 

On Monday 23 December, Ms M. Walker, the Regional 
Director of A.I.H., conducted an investigation by way of 
interviews, culminating in an interview with the appellant 
in the presence of his Union organiser, Ms J. van den Herik. 
It was Ms Walker's recommendation that Mr Rees should 
be dismissed. It is convenient to reproduce her report at this 
point: 

"MEL REES—ALLEGATION OF STRIKING IAN 
W. 21st DECEMBER, 1991 

This incident occurred at approximately 4.30— 
4.45pm on Saturday, 21st December and was witnessed 
by Ms Francine de Gruchy. Ms de Gruchy reported the 
matter to Ms Margaret King, Senior Social Trainer at 
12.30pm Sunday 22nd. 

The allegation involved Mel Rees striking Ian W. on 
the back while Ian was curled up in his bed. The report 
written up by Ms de Gruchy (see attached) was shown 
to Mr Rees by Margaret King. His reply was "That's 
what happened". The incident was then reported to Mr 
Tim Cobb, Relieving Unit Supervisor who informed 
Mr Rees that he was suspended from duty on full pay. 
Further investigation of the matter occurred on Monday 
when I interviewed Francine de Gruchy, Margaret King 
and Tim Cobb. 

An interview with Mel Rees was conducted at 
3.45pm Monday. Ms Jane de Heryk (sic) accompanied 
Mr Rees. Relevant information was also gained from 
two Incident Reports (see attached). 

The sequence of events appears to be as follows: 
Friday 20th: Ian agitated and uptight follow- 

ing break up party at Bayswa- 
ter Workpower on previous 
day. 

Saturday 21st: 11.00—2.00pm. A series of 
incidents involving Ian being 
aggressive toward property, his 
Mother and staff (se Incident 
Report). 
4.30pm. Ian came out from 
lounge room and asked Mel to 
help him with his buttons. As 
he started to do this Ian struck 
Mel between the eyes on the 
bridge of the nose. In his writ- 
ten report Mr Rees stated that as 
a reflex action he immediately 
struck out and hit Ian on the 
arm. Ian kicked Mel as he 
moved toward his room. Mr 
Rees admitted hitting Ian once 
with a closed fist while he was 
in his room curled up on the 
bed. 
Ms de Gruchy stated during the 
interview that she observed Mel 
hitting Ian on the back 3-4 
times. 
Mr Rees completed an Incident 
Report regarding Ian hitting 
him (see attached), however no 
mentioned was made of Mel's 
response. At the time of the 
incident Mr Rees was the Re- 
lieving Senior Social Trainer. 
Ms de Gruchy's report was 
written that evening and handed 
to her Senior the following day. 
See report of interview 
23/12/91. 

At the interview on 23rd December Mr Rees 
admitted that he had struck Ian W. but made the 
following points to mitigate his actions. 

1). Ian had hit another staff member earlier in the 
shift and caused some injury. 
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2). Ian had struck Mel forcefully on the nose and 
he felt he had the right to defend himself. 

3). Mel could not see properly at the time he hit 
Ian in the bedroom. 

4). Aggressive incidents at Marri House have 
occurred frequently during the 18 months 
that he has worked there and that intervention 
strategies had not been successful. 

5). He had a long record of previous service with 
no allegation of this kind. 

When asked why he had not reported the full events 
on the Incident Report or to Margaret King during the 
following morning shift he replied that he felt: 

1). The incident should have been discussed 
with him before being reported. 

2). That the incident should be discussed at a 
house level and reviewed. 

3). His previous experience indicated that the 
Departmental response was to move staff to 
"punishment" areas where they were virtu- 
ally forced to resign. 

When advised that the procedure to report immedi- 
ately incidents which could result in dismissal is very 
clear. Mr Rees indicated that provocation should be 
taken into account. He also stated that put in the same 
circumstance he would defend himself again. 

From investigation I have determined that Mr Rees 
struck Ian W. at least three times and possibly up to six 
times. The first occasion could be regarded as a reflex 
action of self defence however this does not apply to 
the incident which occurred in lan's bedroom and 
witnessed by Ms de Gruchy. The events of the earlier 
part of the shift and the previous day certainly made 
for a difficult work environment but this does not 
excuse the action taken. 

I recommend that Mr Rees be dismissed on the 
grounds of being found guilty of striking a client." 

It is not necessary to traverse the events of Saturday 21st 
December save for noting the discrepancy between the 
appellant's version of events written immediately afterwards 
and that which was produced on the next day. 

Under oath, in these proceedings, Mr Rees persisted with 
the second version which had him pushing the client along 
the corridor and into his room while being himself 
temporarily blinded from the blow to his face. His first 
incident report which had the client attempting to kick him 
and running off to his room was explained by Mr Rees as 
being the product of his confusion at the time and his 
concern as to the possible ramifications of the incident for 
him. 

A number of issues were covered in the evidence adduced 
during the proceedings and it is as well to state the matters 
which have in our view been established. 

There is a clear policy within A.I.H. regarding the 
behaviour of social trainers towards clients. That policy is 
regularly reviewed and is well known and understood by the 
employees. It is available in writing in the Manager's 
Manual and by way of Circulars issued by the Director. 
Striking a client is an offence which will almost certainly 
result in dismissal. The Director's letter to Mr Rees 
indicated that while the first blow he delivered to the client 
might be condoned as a reflex action, the blows struck in 
the bedroom could not be tolerated. 

There exists a Management Procedure to deal with 
aggressive and violent behaviours by the client Ian W. and 
this procedure involves instructing or physically guiding 
him to a position of being seated cross-legged on the floor. 
All staff involved with Ian are aware of the Procedure and 
have been able to implement it. Mr Rees did not follow that 
Procedure at the time in question. 

The policy of the A.I.H. has been noted and approved by 
the Public Service Appeal Board, variously constituted over 
a number of years. Some of the remarks of Fielding C. in 
PSAB 2 of 1987 (Wendy Price and Hon. Minister for 

Health—68 WAIG 1149 at p. 1150) seem particularly 
apposite on this occasion. 

"...The evidence is further, however, that from the 
outset of their employment it is instilled into members 
of the staff who work at this and other like institutions 
that corporal punishment or other physical assaults 
against clients is simply not permitted. However, it is 
made plain that any default in this respect would result 
in dismissal of the employee... 

...In those circumstances it is not necessary to repeat 
what this Board, differently constituted, has said on 
other occasions of the obligations of those into whose 
care the intellectually handicapped are entrusted... 

...For the reasons given to some extent (by) Mr 
Lowe, it clearly would create and administrator's 
nightmare if one were to establish degrees of striking 
which would be permitted and those which would not 
be. We accept that there may be circumstances which 
are personal to the individual employee which would 
call for an action different to dismissal, but there were 
no such personal circumstances outlined on this 
occasion. It was suggested in cross-examination that 
the work was stressful. We accept that it is stressful, 
but that is so for everyone. It is an integral part of the 
job, if it is to be carried out properly, that one does not 
wilt with the stress. There was no suggestion that the 
client attacked or otherwise did anything to provoke 
the Appellant to strike him as we find she did, nor were 
any other mitigating factors personal to the Appellant 
disclosed." (emphasis added) 

This Board continues to accept and support the policy of 
the A.I.H.. We note in passing that the investigation and 
other actions carried out by the employer appear to us have 
been fair and reasonable in the circumstances and Mr Rees, 
with his Union officer, was given every opportunity to 
attempt to influence the employer's decision and to put his 
case. 

The client, Ian W. is 32 years old, about 180cms in height 
and weighs around 95kg. He has a long history of violent 
and aggressive behaviour and in late 1991 caused serious 
head injuries to a female social trainer whom he attacked 
from behind without warning. It is alleged that he is more 
inclined to initiate a physical assault on a staff member 
whose back is turned. Against that background it is easy to 
accept the assertion that some staff members are very wary 
in their dealings with this client and have fears for their 
personal safety. 

The client was unusually disturbed, violent and aggres- 
sive on Saturday 21 December. He assaulted Ms S. House 
prior to the incident with Mr Rees. The blow he delivered 
to Mr Rees came completely by surprise and with 
considerable force. Mr Rees complained to Ms Sharman of 
a continuing headache and blurred vision for some hours 
after the incident. A medical report establishes, independ- 
ently of any assertions by Mr Rees, that on Monday 23 
December there was noticeable swelling to his forehead and 
bridge of the nose and the area was still very tender. 

It is not possible from the evidence of Ms Sharman or Ms 
de Gruchy to reach a conclusion as to which of Mr Rees' 
two versions of the second part of the incident is more 
probable. He has sworn to the version now on transcript and 
given a plausible explanation for falsifying the incident 
report. 

The alternative to accepting Mr Rees' evidence is to 
accuse him of perjury and at the end of the day it is plain 
that the whole incident from Ian W.'s blow to Mr Rees' final 
punch could have occupied no more than 30 seconds or so. 

Mr Rees has worked for A.I.H. since 1974, with a break 
in 1989/90 when he was a Community Service Officer for 
local government. His work record has been consistently 
above average and he has not previously been subject of 
formal disciplinary procedures. He has been variously 
described as "reliable, conscientious, resourceful", and "of 
sound temperament" 

The factors which suggest a decision by the Board to 
dismiss this appeal are clearly canvassed in the dissenting 
opinion published herewith by the employer's nominee. We 
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do not repeat them here other than to note that the 
appellant's written 'statement of evidence' was in reality a 
submission containing numerous argumentative assertions 
which were shown to be mistaken. It can be distinguished 
from his oral testimony, given under oath and subject to 
cross examination. The document, as such, represents an 
emotive attempt to paint the best picture possible with the 
understandable aim of fighting to preserve his livelihood. 
The question of being at odds with previous decisions of the 
P.S.A.B. is not a matter for our consideration. This Board 
is charged with the task of hearing this appeal and dealing 
with it on its merits in accordance with the view taken of 
the circumstances and the evidence placed before it 

The factors suggesting that the Board should intervene are 
as follows. The appellant has a long, unblemished history 
of above average service. The A.I.H. as an employer has a 
responsibility to show care and compassion for its employ- 
ees as well as for its clients. It could well be argued that the 
workplace, in light of this particular client's history, 
represents an ongoing safety risk. 

The blows struck by Mr Rees cannot be condoned but 
they can be readily understood when one considers the 
extent of the provocation, that is the force of the blow, the 
stealth of its delivery and the resultant pain and blurred 
vision. In the heat of the moment he has breached a rule but 
it can hardly be suggested that this employee's history 
reveals a person likely to engage in 'cruelty to clients' 
through 'hitting or kicking, bullying or teasing and general 
infringement on the dignity of the client'. 

He is said to have ignored procedures in that he should 
have called for help. If the climate and morale of this 
workplace were a little different, perhaps Ms Sharman might 
have offered help, rather than walking by on the other side. 
A few words spoken might have averted the act of 
misconduct. 

The client appears to have suffered no injury or serious 
after effects from the incident. It is as well to remember the 
oft stated proposition of mere good sense that in matters of 
industrial fairness one must apply the standards of men, and 
not those of angels. 

The appellant has been guilty of misconduct which this 
employer views in such a serious light that the penalty is 
almost invariably a dismissal. In all of the circumstances but 
in particular considering the unblemished record and the 
degree of provocation, both of which are matters alluded to 
on many occasions by the P.S.A.B., it is the majority 
decision of this Board that the appeal should be upheld in 
part. The appellant is to be reinstated in employment with 
effect from 24 December 1991 with a reduction in 
classification to Level 1.7. Accrued entitlements and 
benefits are to be preserved as if his service had been 
continuous. Payment of wages for the intervening period is 
to be adjusted in consideration of:— 

a) Social security payments received 
b) Payment made in lieu of notice 
c) The period 3 February to 9 April 1992 is to be 

treated as Leave Without Pay as the A.I.H. was not 
responsible for any delay in the prosecution of the 
appeal. 

The parties are invited to draft minutes of a proposed 
order reflecting the Board's decision. A speaking to the 
minutes will be held by the Chairman on behalf of the Board 
should such be required. 

The employer should note that this decision imposes a 
severe monetary penalty on Mr Rees and provides the 
opportunity for any proper concerns about his performance 
and attitude to Authority policy to be addressed through the 
performance management and appraisal system. In common 
with all employees his progression through salary incre- 
ments is dependent upon satisfactory performance. 

MR PURDIE: As the employer representative on the 
Appeal Board, I wish to outline the reasons for my dissent 
from the decision to uphold the appeal in part. 

1. It was clearly established that the assault on Mr 
Ian W. by Mr Rees took place. Although Mr Rees 
was assaulted by W. and hit him in a reflex action 

at the time, it was the subsequent assault, 
witnessed by Ms de Gruchy, which resulted in his 
dismissal. Mr Rees admitted the assault and also 
said that in the same circumstances he would 
behave in the same way again. 

2. It was also clear, that despite any evidence of a 
previous good record, Mr Rees made allegations 
which were clearly disproved by other witnesses 
e.g.: 

* the alleged attempted assault by Ian W. on 
Mr Chapman; 

* female staff not dealing with aggressive 
incidents; 

* female staff locking themselves in the 
kitchen; 

* a female Social Trainer, Ms House, having 
concussion. 

In addition the SDI report completed by Mr 
Rees on December 21, 1991, was at odds with his 
statement of evidence. 

Quite clearly, on the balance of all the evidence 
presented one could not believe his story. 

3. Mr Rees, again despite any previous good record, 
showed an amazing disregard for established 
management procedures. He did not follow laid 
down procedures for Mr W.'s management and 
nor did he call for assistance when in trouble. For 
an experienced Social Trainer he showed little of 
that experience and self control in the situation. 

4. The Authority has always had a dear policy about 
any actions involving cruelty to clients. The 
policy is continually updated and revised and also 
continually reinforced with staff. The experience 
in the field of service provision for disadvantaged 
groups in society (e.g.) the mentally ill, the 
intellectually disabled, the elderly, aboriginals, to 
name a few, clearly shows that there is a danger 
of abuse. It is therefore essential that policies are 
developed which make it abundantly clear that 
such behaviour will not be tolerated. Hence staff 
know that to transgress in this area is likely to 
result in dismissal after proper investigation. Such 
investigation took place in this case and the 
Director. Authority for Intellectually Handicapped 
Persons, dismissed Mr Rees in accordance with 
the policy. 

5. To conclude that dismissal was too harsh a penalty 
is completely at odds with the previous history of 
such incidents and the previous deliberations and 
conclusions of Appeal Boards. People with disa- 
bilities need to be protected against such treatment 
and if there is any undue emphasis in terms of 
policy and consequences then it should quite 
clearly be so as to protect people with disabilities. 
The Authority has this responsibility under the 
Act. The exercise of the policy goes side by side 
with information to staff, training for staff and day 
to day management procedures to be observed by 
staff. To claim that dismissal for assault is unduly 
harsh carries no weight when measured against the 
policy, the appropriate safeguards and training for 
staff and the history of previous cases. 

6. My final point is that to reinstate a man who is 
guilty of assault (by his own admission and 
wimessed by another) and who has stated that he 
would behave in the same way again under similar 
circumstances, is a travesty of natural justice. 

Appearances: Ms J. van den Herik on behalf of the 
Appellant. 

Mr R. Witschge on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 80(I)(l)(e).—Appeal to the Public 
Service Appeal Board. 

Melvyn Roderick Rees 

and 

The Authority for Intellectually Handicapped Persons. 

No. PSAB 1 of 1992. 

PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR O. MIDDLETON—MEMBER. 

MR I. PURDIE—MEMBER. 

17 August 1992. 
Order. 

HAVING heard Ms J. Van den Herik on behalf of the 
Appellant and Mr R. Witschge on behalf of the Respondent, 
the Board, pursuant to the powers conferred under S.80I of 
the Industrial Relations Act 1979, hereby orders that:— 

(1) Mr Rees be reinstated with the Authority as a 
Social Trainer effective from 24 December 1991. 

(2) Mr Rees is to be classified at Level 1.7 and paid 
pursuant to the Government Officers (Social 
Trainers) Award 1988 from 24 December 1991 
with increment period effective from that date. 

(3) Accrued benefits and entitlements are to be 
preserved as if his service had been continued 
exclusive of a period of leave without pay from 
3 February 1992 to 9 April 1992. 

(4) Payments made for accrued and pro-rata annual 
leave entitlements shall not be repaid to the 
Authority. 

(5) Payment of wages from 24 December 1991 is to 
be made in the following manner: 

• wages from 24 December 1991 up to and 
including 16 January 1992 are to be paid in 
accordance with the projected shift roster for 
Carramar Marri House as it would have 
applied to Mr Rees; 

• wages from 17 January 1992 to 2 February 
1992 and from 10 Apnl 1992 and thereafter 
are to be paid at the base rate plus a 20% 
loading. 

NOTICES— 
Union matters- 

No. 1009 of 1992. 
NOTICE is hereby given of an application under the 
Industrial Relations Act 1979, by The Forest Products, 
Furnishing and Allied Industries Industrial Union of 
Workers, W.A. for an alteration to Rule 2—Constitution, in 
the following terms:— 

In sub-rule (1) of Rule 2 After the words "Organiser 
and/or Industrial Officer of the Union." "Insert" the 
following new paragraph:— 

"Notwithstanding the foregoing persons employed 
felling, hewing, splitting or otherwise dealing with 
timber within forty-five (45) kilometres of the G.P.O., 
Perth, shall be eligible for membership of the Union 
provided that such persons are at the time of this 
application not eligible to be members of any other 
Union registered in the State of Western Australia." 

The existing eligibility for membership rule and the 
proposed eligibility for membership rule incorporating 
the amendment, are set out below:— 

Existing Rule: 
Rule 2. Constitution. 

(a) The Union shall consist of an unlimited number 
of qualified tradesmen and apprentices and other 
persons, males or females, tradesmen or not, 
qualified or not, employed or usually employed or 
desirous of being employed as follows: Piano 
and/or Piano Player Makers, Repairers and Tun- 
ers, Organ Makers and/or Repairers, Makers 
and/or Repairers of Gramophones, and all other 
musical instruments of which wood forms a part. 

(b) Clock Case Makers and/or Repairers of which 
wood forms a part. Makers of Sewing Machine 
Stands of wood. Makers of Wireless Instrument 
Cases or Cabinets of wood. Billiard Table Makers 
and Fitters, Wood Mantelpiece Makers, Overman- 
tel Makers, Cabinet Makers, Chair Makers, Couch 
Makers, Veneer Makers in Furniture Factories, 
Wood Turners, Wood Carvers, Upholsterers (in- 
cluding Upholsterers of Tubular Steel Furniture), 
Bedding Makers, Wire Mattress Makers, Picture 
Frame Makers, Bamboo, Pith, Cane and Wicker 
Workers, Baby Carriage Makers, French Polish- 
ers, Enamellers of Furniture and Spraying Ma- 
chine Operators engaged in the manufacture 
and/or repair of furniture and Assemblers of 
furniture. Estimators of furniture of any descrip- 
tion, Carpet and Linoleum Planners and Cutters 
and Measurers and Carpet Sewers, Soft Furnish- 
ing Makers of all descriptions and including 
without limitation thereof Makers of Curtains, 
Drapes, Loose Covers, Bedspreads and Jabos, Iron 
Bedstead Makers, Metal Furniture Makers of all 
descriptions and Makers of Tubular Steel Furni- 
ture (except such persons employed as Chromium 
and/or Electro Platers and/or Polishers) and 
Designers of furniture of all descriptions. 

(c) All Woodworking Machinists employed in pre- 
paring and/or handling material for the above 
employees including the programming and operat- 
ing of computerised and numerically controlled 
machines and persons machining materials that 
are wood substitutes for the above employees. 
Provided that such persons are solely or substan- 
tially engaged in the manufacture of furniture. 

(d) Glass Bevellers, Cutters, Polishers and Silverers, 
Lead-Light Glaziers and Cutters, Brilliant Cutters, 
Sandblasters of Glass, Draughtsmen and Painters. 

(e) Subject to the provisions of Rule 6(a) hereof, such 
other persons not being qualified tradesmen or 
apprentices who are employed or usually em- 
ployed in the foregoing occupations may be 
admitted as "Furniture Workers". 

(Sgd.) J.A. NEGUS, 
[L.S.J Commissioner, 

Chairperson, 
Public Service Appeal Board. 
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(f) In addition to the aforementioned workers, the 
Union shall also consist of an unlimited number 
of persons employed, or usually employed, as 
follows: Coffin Makers, Iron Bedstead Makers 
employed in Furniture or Bedding factories. 
Makers of Plastic and/or similar furniture and 
including without limitation thereof Makers of 
Fibreglass furniture and Foam Rubber furniture 
makers and Makers of Tubular Steel Furniture 
(except such persons employed as Chromium 
and/or Electro Platers and/or Polishers). 

(g) Carpet and Linoleum Planners and all Floor 
Covering Layers, Outdoor Hands employed in 
measuring and/or fixing furnishings of any de- 
scription and including without limitation thereof, 
the installation of blinds, awnings, curtains and 
drapes and the tracks to which the forementioned 
are to be attached and shall include canvas blind 
cutting and/or making and/or fixing and Venetian 
Blind Makers and/or Fixers, Wire Blind Makers 
and/or Fixers, Packers of Furniture, Pictures, 
Carpets, Drapings, Plate and Sheet Glass in 
warehouses, shops, factories or stores. 

(h) Timber Stackers, Yardmen and Labourers em- 
ployed in furniture factories, Cementers of Lead- 
lights, Rag Pickers and Fumigators for furniture 
and upholstery. 

(i) Males or Females wheresoever employed in the 
manufacture of upholstery, carpets, drapings, 
furnishings of all descriptions, pianos, mattresses, 
Venetian blinds, wire blinds, mantelpieces, billiard 
tables, overmantels, bedding, picture frames, 
bamboo, cane, pith and wicker work, and uphol- 
stery machinists, upholstery cutters and semi- 
skilled operatives of all descriptions involved in 
the manufacture of upholstery and including the 
making of cushions, together with such other 
persons, whether employees engaged in the 
industry or not, who have been appointed officers 
of the Union. 

(j) A person shaU not be a member of the Union who 
is not a worker (except in the capacity of an 
honorary member or a member who or whose 
personal representative is entitled to some finan- 
cial benefit or financial assistance under the rules 
of the Union while not being a worker). 

(k) The Area of the registration of this Union shall be 
the State of Western Australia. 

(1) The Union shall consist of workers employed or 
usually employed in the sawmilling, sleeper 
cutting and wood chipping industry as hereinafter 
defined throughout the South West Land Division 
of the State of Western Australia excluding the 
locality comprised within a radius of forty-five 
(45) kilometres from the G.P.O. Perth, together 
with the persons who from time to time are elected 
General Secretary and/or Organiser and/or Indus- 
trial Officer of the Union. 

(m) For the purpose of this Rule, the sawmilling, 
sleeper cutting and wood chipping industries shall 
include felling, hewing, splitting or otherwise 
dealing with timber in the bush, transporting such 
timber to a mill or railway, constructing and 
maintaining roads or railway lines used in 
connection with timber or wood chipping mills, 
sawing, machining, chipping, milling or dealing 
with timber in any other way in a sawmill or 
woodchipping mill and despatching the timber or 
timber product to a railway or seaport; and shall 
include: 

(i) The work of and incidental to the preserving, 
stacking, seasoning and treatment treating of 
timber, whether within or without the curti- 
lage of sawmill premises. 

(ii) The work of peeling logs for plywood and all 
other work incidental to the manufacture of 
plywood and particle boards. 

(iii) The work of and incidental to timber yards 
of retail merchants at which the business of 
saw milling is not carried out. 

(n) (i) Except as hereinbefore provided, no person 
shall be admitted to membership who is or 
is eligible to be a member of any other Union 
registered on 31st August, 1975. 

(ii) A person shall not be a member of the Union 
(except in the capacity of an honorary 
member or a member who or whose personal 
representative is entitled to some financial 
benefit or financial assistance under the rules 
of the Union while not being a worker) who 
is not an employee within the meaning of the 
Industrial Relations Act 1979. 

Proposed Rule: 
Rule 2. Constitution. 

(a) The Union shall consist of an unlimited number 
of qualified tradesmen and apprentices and other 
persons, males or females, tradesmen or not, 
qualified or not, employed or usually employed or 
desirous of being employed as follows: Piano 
and/or Piano Player Makers, Repairers and Tun- 
ers, Organ Makers and/or Repairers, Makers 
and/or Repairers of Gramophones, and all other 
musical instruments of which wood forms a part. 

(b) Clock Case Makers and/or Repairers of which 
wood forms a part. Makers of Sewing Machine 
Stands of wood, Makers of Wireless Instrument 
Cases or Cabinets of wood. Billiard Table Makers 
and Fitters. Wood Mantelpiece Makers, Overman- 
tel Makers, Cabinet Makers. Chair Makers, Couch 
Makers, Veneer Makers in Furniture Factories. 
Wood Turners, Wood Carvers, Upholsterers (in- 
cluding Upholsterers of Tubular Steel Furniture), 
Bedding Makers, Wire Mattress Makers, Picture 
Frame Makers, Bamboo, Pith, Cane and Wicker 
Workers, Baby Carriage Makers, French Polish- 
ers, Enamellers of Furniture and Spraying Ma- 
chine Operators engaged in the manufacture 
and/or repair of furniture and Assemblers of 
furniture. Estimators of furniture of any descrip- 
tion, Carpet and Linoleum Planners and Cutters 
and Measurers and Carpet Sewers, Soft Furnish- 
ing Makers of all descriptions and including 
without limitation thereof Makers of Curtains, 
Drapes, Loose Covers, Bedspreads and Jabos, Iron 
Bedstead Makers, Metal Furniture Makers of all 
descriptions and Makers of Tubular Steel Furni- 
ture (except such persons employed as Chromium 
and/or Electro Platers and/or Polishers) and 
Designers of furniture of all descriptions. 

(c) All Woodworking Machinists employed in pre- 
paring and/or handling material for the above 
employees including the programming and operat- 
ing of computerised and numerically controlled 
machines and persons machining materials that 
are wood substitutes for the above employees. 
Provided that such persons are solely or substan- 
tially engaged in the manufacture of furniture. 

(d) Glass Bevellers. Cutters, Polishers and Silverers, 
Lead-Light Glaziers and Cutters, Brilliant Cutters, 
Sandblasters of Glass, Draughtsmen and Painters. 

(e) Subject to the provisions of Rule 6(a) hereof, such 
other persons not being qualified tradesmen or 
apprentices who are employed or usually em- 
ployed in the foregoing occupations may be 
admitted as "Furniture Workers". 

(f) In addition to the aforementioned workers, the 
Union shall also consist of an unlimited number 
of persons employed, or usually employed, as 
follows: Coffin Makers, Iron Bedstead Makers 
employed in Furniture or Bedding factories. 
Makers of Plastic and/or similar furniture and 
including without limitation thereof Makers of 
Fibreglass furniture and Foam Rubber furniture 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

makers and Makers of Tubular Steel Furniture 
(except such persons employed as Chromium 
and/or Electro Platers and/or Polishers). 

(g) Carpet and Linoleum Planners and all Floor 
Covering Layers, Outdoor Hands employed in 
measuring and/or fixing furnishings of any de- 
scription and including without limitation thereof, 
the installation of blinds, awnings, curtains and 
drapes and the tracks to which the forementioned 
are to be attached and shall include canvas blind 
cutting and/or making and/or fixing and Venetian 
Blind Makers and/or Fixers, Wire Blind Makers 
and/or Fixers, Packers of Furniture, Pictures, 
Carpets, Drapings, Plate and Sheet Glass in 
warehouses, shops, factories or stores. 

(h) Timber Stackers, Yardmen and Labourers em- 
ployed in furniture factories, Cementers of Lead- 
lights, Rag Pickers and Fumigators for furniture 
and upholstery. 

(i) Males or Females wheresoever employed in the 
manufacture of upholstery, carpets, drapings, 
furnishings of all descriptions, pianos, mattresses, 
Venetian blinds, wire blinds, mantelpieces, billiard 
tables, overmantels, bedding, picture frames, 
bamboo, cane, pith and wicker work, and uphol- 
stery machinists, upholstery cutters and semi- 
skilled operatives of all descriptions involved in 
the manufacture of upholstery and including the 
making of cushions, together with such other 
persons, whether employees engaged in the 
industry or not, who have been appointed officers 
of the Union. 

(j) A person shaU not be a member of the Union who 
is not a worker (except in the capacity of an 
honorary member or a member who or whose 
personal representative is entitled to some finan- 
cial benefit or financial assistance under the rules 
of the Union while not being a worker). 

(k) The Area of the registration of this Union shall be 
the State of Western Australia. 

(1) The Union shall consist of workers employed or 
usually employed in the sawmilling, sleeper 
cutting and wood chipping industry as hereinafter 
defined throughout the South West Land Division 
of the State of Western Australia excluding the 
locality comprised within a radius of forty-five 
(45) kilometres from the G.P.O. Perth, together 
with the persons who from time to time are elected 
General Secretary and/or Organiser and/or Indus- 
trial Officer of the Union. 

Notwithstanding the foregoing persons em- 
ployed felling, hewing, splitting or otherwise 
dealing with timber within forty-five (45) kilom- 
etres of the G.P.O., Perth, shall be eligible for 
membership of the Union provided that such 
persons are at the time of this application not 
eligible to be members of any other Union 
registered in the State of Western Australia. 

(m) For the purpose of this Rule, the sawmilling, 
sleeper cutting and wood chipping industries shall 
include felling, hewing, splitting or otherwise 
dealing with timber in the bush, transporting such 
timber to a mill or railway, constructing and 
maintaining roads or railway lines used in 
connection with timber or wood chipping mills, 
sawing, machining, chipping, milling or dealing 
with timber in any other way in a sawmill or 
woodchipping mill and despatching the timber or 
timber product to a railway or seaport; and shall 
include; 

(i) The work of and incidental to the preserving, 
stacking, seasoning and treatment treating of 
timber, whether within or without the curti- 
lage of sawmill premises. 

(ii) The work of peeling logs for plywood and all 
other work incidental to the manufacture of 
plywood and particle boards. 

(iii) The work of and incidental to timber yards 
of retail merchants at which the business of 
saw milling is not carried out. 

(n) (i) Except as hereinbefore provided, no person 
shall be admitted to membership who is or 
is eligible to be a member of any other Union 
registered on 31st August, 1975. 

(ii) A person shall not be a member of the Union 
(except in the capacity of an honorary 
member or a member who or whose personal 
representative is entitled to some financial 
benefit or financial assistance under the rules 
of the Union while not being a worker) who 
is not an employee within the meaning of the 
Industrial Relations Act 1979. 

This matter has been listed before the Full Bench on 
29 October 1992. 

A copy of the Rules of the organisation and the proposed 
amendment to the rules may be inspected at my office, 
815 Hay Street, Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the Industrial Relations Commission 
Regulations 1985. 
3 September 1992. 

R. C. LOVEGROVE, 
A/Deputy Registrar. 

No. 745 OF 1992. 
NOTICE is given that The Federated Miscellaneous 
Workers' Union of Australia WA Branch, has made 
application for alteration of its registered rules pursuant to 
the Industrial Relations Act 1979. 

The proposed alteration to the rules relates to Rule 
4—Eligibility for Membership as follows:— 

"Delete" existing sub rule 2 (b) of rule 4 and 
"Insert" in lieu there of the following:— 

"(2) (b) In or in connection with the industries 
of laundries, dry cleaning and/or linen 
repair, dyeing and/or invisible mending 
including but not limited to tradesper- 
son drycleaners, 'invisible' menders, 
tailors/tailoresses, receivers and 
despatchers, cleaners, repairers, spot- 
ters, pressers, hand ironers, wet-clean- 
ers, steam air-finishers, examiners of 
garments, assemblers of garments, sort- 
ers of garments, washing machine oper- 
ators and laundry hands throughout the 
State of Western Australia." 

The existing eligibility for membership rule and the 
proposed eligibility for membership rule incorporating 
the amendment, are set out below:— 
EXISTING RULE: 

4. Eligibility for Membership. 
(1) The Union shall consist of an unlimited number 

of persons who are employed or who are usually 
employed in or in connection with any of the 
following industries or callings, within the State 
of Western Australia:— 

(a) The manufacture, preparation or processing 
of butter, casein; cheese; ice cream; milk or 
yoghurt. 

(b) The manufacture or preparation of lacquer; 
of white lead; red lead; zinc or any other 
paints; of varnish and of synthetic resins or 
moulding powders (except those used in the 
manufacture of fibrous plaster). 
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(c) The manufacture of plastics and fibreglass or 
substitutes therefor (excepting those used in 
the printing industry) or goods (excepting 
furniture) made therefrom or goods (except- 
ing furniture) in the manufacture of which 
plastics or fibreglass or substitutes therefor 
are used; photographic supplies or materials; 
records; films; rolls; tapes; or any such like 
article used for reproducing purposes; floor 
tiles (excluding porcelain, ceramic and ce- 
ment tiles): linoleum; stramit board, wall 
board (excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing or 
treatment of coated abrasives, calico, canvas, 
hessian, jute or stockinet bags; blinds; 
brooms; brushes; candles; cork or cork 
products; cotton, felt or felt products; glycer- 
ine; insulation material including slagwool; 
pyrotechnics; rope; soap; soda; tarpaulins, 
tents; tobacco or tobacco products; twine; 
typewriter ribbons. 

(e) Photography except workers employed in 
motion picture production and film process- 
ing connected therewith. 

(f) Deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled per- 
sons); kindergarten aides; animal welfare 
officers or workers; dancing instructors; 
house mistresses, masters and supervisors 
(excluding teachers—qualified or other- 
wise); domestic staff, groundsmen, gardeners 
and yardmen of convents, denominational 
schools, teachers' residentials, student re- 
sidentials, colleges (excluding agricultural 
college and school hostels); parking atten- 
dants (excluding municipal employees); per- 
sons engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock or 
cotton waste makers; wharf, jetty or ship's 
watchmen; wine saloon employees; wool 
scouring or fellmongery employees. 

(i) The drying and refining of salt; the handling 
of scrap metals; or wrecking or dismantling 
of plant or machinery for scrap salvage; 
reclamation of drums. 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of sad- 
dles, harness of all descriptions for horses 
and other animals, whip thongs, machine 
belting, trunks, portmanteaux and bags, suit 
and attache cases, canvas and leather sporting 
goods, ladies' handbags, wallets and purses 
and all other articles or things made of 
canvas, fibre, leather, plastic, vulcanite or of 
any substitute material for any of the forego- 
ing materials (other than boots, shoes, san- 
dds and slippers). The term making, manu- 
facturing or repairing shall include such 
articles or portion of such articles as are made 
in metal or wood, including metal or wooden 
frames, comers or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufacture 
of bark and other tanning extracts; the 
manufacture of glue, gelatine, agar agar and 
adhesives; the washing or treatment of 
animal hair with tanning, dressing, dyeing or 
other treatment of furs and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, refiners, 
bracelet and bangle makers, stampers, silver- 
smiths, spinners, goldsmiths, gilders, chas- 

ers, engravers; watch, clock, clockwork, 
electric and spring dial clock makers, repair- 
ers, attendants and winders; jewellers' tool 
makers and optical technicians, lapidaries' 
spectacle makers, makers and renovators of 
electroplated ware (when working for jewell- 
ers or watchmakers), metal badge makers, 
jewel case makers, and all persons engaged 
wholly or partly in manufacturing or repair- 
ing jewellery, watches and clocks in any of 
the above branches. 

(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in the 
foregoing industries in the capacity of clerk, 
storeman, packer, despatch hand, or member 
of the sales staff shall be eligible for 
membership. 

Provided further that no person employed 
in any of the industries or callings mentioned 
in paragraphs (a)—(m) of this rule shall be 
eligible for membership by reason only of 
being employed in work of such kind as 
would; if he had been so employed on the 
12th day of February, 1957, have made him 
eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union of 
Western Australia 

Australasian Society of Engineers In- 
dustrial Union of Workers, Western 
Australian Branch 

Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australia 

Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

The Breweries and Bottle-Yards Em- 
ployees' Industrial Union of Workers 
of Western Australia 

The United Furniture Trades Industrial 
Union of Workers. WA 

The Operative Painters and Decorators 
Union of Australia, Western Austra- 
lian Branch, Union of Workers 

The Food Preservers' Union of Western 
Australia, Union of Workers 

Printing and Kindred Industries Union, 
Western Australian Branch, Indus- 
trial Union of Workers 

The West Australian Shop Assistants 
and Warehouse Employees' Indus- 
trial Union of Workers, Perth 

The West Australian Clothing and Al- 
lied Trades Industrial Union of Work- 
ers, Perth 

The Civil Service Association of West- 
ern Australia Incorporated 

The Plumbers and Gas Fitters Employ- 
ees' Union of Australia, West Austra- 
lian Branch, Industrial Union of 
Workers 

United Timber Yards, Sawmills and 
Woodworkers Employees' Union of 
Western Australia 

The Boot Trade of Western Australia, 
Union of Workers, Perth 

West Australian Amalgamated Society 
of Railway Employees' Union of 
Workers 

The Royal Australian Nursing Federa- 
tion (Western Australian Branch) In- 
dustrial Union of Workers, Perth 
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AND in addition the Union shall consist 
of an unlimited number of persons who are 
employed by the St John Ambulance Associ- 
ation for the purpose of operating first aid 
and/or ambulance services, and who hold a 
first aid certificate as a necessary condition 
of that employment. 

(n) The artificial fertiliser industry, and/or the 
production of acids for commercial purposes; 
and/or in connection with any bonemill, 
animal manure, phosphate, superphosphate, 
compost, bird manure, fish fertiliser, sea- 
weed, lime or other mineral processing, 
and/or 

(o) Other chemical industries including potash, 
arsenical-compound, alumina, sodium, so- 
dium-sulphate, salt petre, antimony-ore, 
woodmeal, borax, potassium-chloride, pot- 
ash-muriate, potassium-nitrate, ammonium- 
nitrate, golden-sulphide-of-antimony, 
sulphate-of-iron, trisodium-phosphate, didal- 
cic-phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous-acid, 
puritic-acid, lime-sulphur, hypo-sulphite-of- 
soda, limil, caustic-soda, sulphate-of-copper, 
carbon-tetra-chloride, black-hypo, derris- 
products, mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy-chlo- 
ride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate- 
of-calcium alunite, glauconite, silicia-prod- 
ucts, alkali-chlorites, chlorine, soluble-alkali 
silicates, stannic-chloride, hydrochloric-acid, 
sulphuric-acid, nitric acid, arsenic pentoxide, 
arsenic-acid, phenol-processing, beta- 
naphthol, ammonium-chloride, ammonium- 
sulphate, ether-andethyl-chloride, calcium, 
aluminium and—zinc-sterrates, phthallican- 
hydride, sodium-bi-sulphite, sodium arse- 
nate, lactic-acid, sulphanilamide, phosphate- 
compounds, sulphur dioxide, carbon-di- 
oxide, carbolic-acid, formaldehyde, fungi- 
cides, insecticides, veterinary medicines, 
synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder 
or liquid, liquid cattle dips, stock-licks, 
marking fluid, speddo, milk oil fluid, brand- 
ing liquid, tricalos, stock food, itch fluid, foot 
rot paste, blowfly repellant, molasses, manu- 
facture or processing, but excluding pharma- 
ceutical or food processing works, in West- 
em Australia, excluding that portion of the 
State comprised within the Kimberley Land 
Division. 

Provided that no person employed in any 
of the industries mentioned in paragraphs (n) 
and (o) of this Rule shall be eligible for 
membership if he is eligible to be a member 
of the— 

(i) Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

(ii) Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

(iii) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers; or 

(iv) Any other Union registered under the 
provisions of the Industrial Arbitration 
Act 1979 in accordance with the Con- 
stitution of any such Union as registered 
on the 8th day of May, 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides. 

(r) Assistants employed by the Public Health 
Department in community health work, 

(s) Persons employed by the Slow Learning 
Children's Group of Western Australia (Inc.) 
in the calling of the training and care of 
intellectually or physically handicapped peo- 
ple as represented by the classifications of 
Cottage Parent or Social Trainer or similar 
classifications however called. 

(t) Persons employed in community health work 
by non-Govemment Aboriginal Agencies 
other than persons who work in a profes- 
sional, administrative or clerical capacity, 
and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; 
day nurseries; pre-school centres; health or 
physical culture studios other than registered 
nurses, but not excluding enrolled nurses, 

(v) The occupation of Enrolled Nurse, 
(w) (i) The industries of animal welfare, animal 

care, animal breeding or animal homes. 
(ii) Veterinary surgeons or veterinary 

nurses employed in veterinary clinics or 
hospitals. 

(iii) Persons employed in animal, marine or 
wild life establishments. 

Provided that no person employed in any 
of the industries or callings mentioned in 
subclause 4(l)(w) shall be eligible for mem- 
bership if they are persons employed by a 
public authority, persons employed in a 
clerical capacity, or persons employed under 
and within the Public Service Act 1978 as 
amended. 

(2) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed, or who are usually employed: 

(a) By the West Australian Government in the 
Department of Water Supply, Sewerage and 
Drainage and the Metropolitan Water Sup- 
ply, Sewerage and Drainage Board. 

(b) In the laundry trade in the South West 
Industrial District of Western Australia. 

(c) In or in connection with the following 
callings or industries: 

The callings of Bakers (hand or 
machine), Pastrycooks, Confectioners, 
Apprentices and all others engaged in 
the manufacture, preparation, handling 
or processing of bread, pastry and 
confectionery. 

Provided that no person shall be 
eligible for membership by reason only 
of being employed in work of such kind 
as would if he had been so employed on 
the sixteenth day of August, 1967, have 
made him eligible for membership of 
any of the following industrial union of 
workers, viz:— 

The Transport Workers' Union 
of Australia, Industrial Union of 
Workers, West Australian Branch; 

The West Australian Shop As- 
sistants and Warehouse Employ- 
ees' Union of Workers; 

The Food Preservers' Union of 
Western Australia, Union of Work- 
ers. 

(3) In addition to the foregoing, the Union may admit 
to membership any person who is employed, or 
who is usually employed, in any hospital in the 
State of Western Australia other than persons 
being trained as nurses in registered training 
schools or persons who are employed as nurses 
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and who are registered or are entitled to be 
registered under the Nurses' Registration Act 
1922, or the Health Act 1911-1923; provided that 
this exclusion shall not be deemed to include 
enrolled nurses or pupils undergoing training as 
enrolled nurses; provided that the word "Hospi- 
tal" shall not be deemed to be a hospital for the 
insane within the meaning of the Lunacy Act 
1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person 
shall be eligible for membership of this Union 
who, except as hereinafter provided, is a member 
or is eligible for membership of any of the 
following Unions: 

The Metropolitan and South-Western Feder- 
ated Engine Drivers and Firemen's Union 
of Workers of Western Australia; 

Western Australian Amalgamated Society of 
Carpenters and Joiners' Association of 
Workers; 

The West Australian Plumbers and Sheet 
Metal Workers' Industrial Union of Workers, 

Perth; 
The West Australian Plumbers and Sheet 

Metal Workers' Industrial Union of Work- 
ers (Fremantle Branch); 

Amalgamated Engineering Union of Work- 
ers, Kalgoorlie Branch; 

Eastern Goldfields Federated Engine Drivers 
and Firemen's Union of Workers of 
Western Australia; 

The Federated Engine Drivers and Firemen's 
Association of Australasia West Austra- 
lian Branch Association of Workers; 

Nothing herein contained shall deprive the 
Union of the exclusive right to admit to member- 
ship any person now or hereafter employed as a 
boiler attendant, carpenter, electrician, bricklayer 
or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital 
Employees' Industrial Union of Workers, WA 
Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 

In addition the following persons shall be 
eligible for membership. 

Persons, employed in or in connection with the 
training or care of elderly or mentally, intellectu- 
ally or physically handicapped people other than 
in hospitals or by the State Government. This 
sub-rule shall not extend to nurses registered on 
any register of the Nurses' Board of Western 
Australia, other than enrolled nurses. 

For the purposes of this rule, the term ' 'hospi- 
tal" shall include— 

(a) Establishments which, by virtue of their 
occupants, qualify for the payment of a 
personal care subsidy or are otherwise sub- 
sidised under the provisions of the Aged or 
Disabled Persons Homes Act 1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess Margaret 
Hospital for Children, Sir James Mitchell 
Spastic Centre, N'Gal-a Mothercraft Train- 
ing Centre, The Braille Hospital, Hawkevale, 
Nadezda, Homes of Peace, or other establish- 
ments of the same or like nature as the 
foregoing. 

The provisions of this subrule shall not apply 
to: 
(a) Persons who work in Professional, Adminis- 

trative and Clerical capacities: 

(b) Persons employed in any classification 
which, at the 1st day of July, 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried Offi- 
cers' Association of Western Australia 
(Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, charwoman, usher, door 
keeper, gate keeper, porter, janitor, day or 
night patrolman, security officer, attendant in 
ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car 
parks; the following classifications of per- 
sons employed on the Governor's establish- 
ment, or by a public authority or post- 
secondary education institution, as defined in 
the Industrial Relations Act 1979, other than 
persons employed pursuant to an award to 
which, at 1st January 1989, the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers was a party; 
gardener, gardener's labourer, maintenance 
man (other than tradespersons), maintenance 
labourer, groundsman, power mower opera- 
tor, tractor mower operator, leading hand and 
home economics assistant; the following 
classifications of persons employed in Na- 
tional Parks, Marine Parks, Recreation 
Camps and Zoological Gardens; keeper, 
gardener, gardener's labourer, maintenance 
man, maintenance labourer, groundsman, 
warden, aquarist and ranger, the classifica- 
tion of ranger employed in Parks (other than 
those administered by the Rottnest Island 
Authority, the State Planning Commission or 
by a Local Government Authority). (Pro- 
vided that the term gardener shall include 
horticulturist). 

(b) Provided that no person who would be 
eligible for membership pursuant to subrule 
(4)(a) and who is eligible to be a member of 
an industrial union of workers in accordance 
with the rules of such union as constituted 
and duly registered under the Industrial 
Arbitration Act 1912, as at the first day of 
September, 1932 shall be admitted as a 
member of this Union but a person employed 
in any of the callings mentioned in subrule 
(4) (a) hereof by a contractor engaged in the 
industry or industries in connection with 
which this union is registered shall, notwith- 
standing the foregoing, be eligible for mem- 
bership of this union. 

(5) In addition to the foregoing, the following persons 
shall be eligible for membership: 

(a) Any graduate of a University or College of 
Advanced Education, or Child Care Certifi- 
cate Course or equivalent who— 

(i) holds a certificate, diploma or degree 
specialising in early childhood care 
and/or education; and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent to 
that outlined in paragraph (a) of subrule (5) 
hereof, approved by the Australian Early 
Childhood Association and who is or usually 
is actively engaged in teaching children 
under the age of six years. 

(c) Any teacher who holds a certificate of a 
Teachers' Training College approved by the 
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Australian Early Childhood Association and 
who is or usually is actively engaged in 
teaching children under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
considered would assist the union to attain its 
objectives. The nomination of such a pro- 
posed member shall be proposed and sec- 
onded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously approved, 
submitted in writing to a general meeting of 
the Union for ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to subrule 
(5) and who is, or who is eligible to be, a 
member of the Independent Schools Salaried 
Officers' Association of Western Australia, 
Industrial Union of Workers, as registered 
with the Western Australian Industrial Com- 
mission shall be eligible to become a member 
of this Union. 

(f) Any person who holds a recognised qualifi- 
cation in early child care and who is or 
usually is actively engaged in the care of 
children under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the Royal 
Australian Nursing Federation (Western 
Australian Branch) Industrial Union of 
Workers, Perth as registered on the 29th 
June, 1973. 

(g) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in administration or supervi- 
sion of services for education or care of 
children under the age of six years. 

(h) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in tutoring or lecturing to 
students of childcare or early childhood 
education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a course 
of early childhood education or in a Child 
Care Certificate Course at an approved 
institution is eligible to become a student 
member. These members shall not be eligible 
to exercise a vote or to hold office. The 
subscription payable by the student member 
shall be five dollars per annum or such other 
sum as determined by the Executive from 
time to time. 

(j) Any person who, though not usually or 
ordinarily engaged in teaching and/or caring 
for children under the age of six years is a 
qualified person as defined in the foregoing 
subrules relating to union membership with 
an interest in the care and education of young 
children who is not working in an area 
covered industrially by this union is eligible 
to become a complementary member. These 
members shall not be eligible to exercise a 
vote or to hold office. The subscription 
payable by a complementary member shall 
be ten dollars per annum or such other 
amount as is determined by the Executive 
from time to time. 

(6) Together with such other persons whether em- 
ployed in the foregoing industries or not as have 
been appointed officers of the Union. 

Provided further that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the 
meaning of the Industrial Arbitration Act 1979. 

PROPOSED RULE: 
4. Eligibility for Membership. 

(1) The Union shall consist of an unlimited number 
of persons who are employed or who are usually 
employed in or in connection with any of the 
following industries or callings, within the State 
of Western Australia:— 

(a) The manufacture, preparation or processing 
of butter, casein; cheese; ice cream; milk or 
yoghurt. 

(b) The manufacture or preparation of lacquer; 
of white lead; red lead; zinc or any other 
paints; of varnish and of synthetic resins or 
moulding powders (except those used in the 
manufacture of fibrous plaster). 

(c) The manufacture of plastics and fibreglass or 
substitutes therefor (excepting those used in 
the printing industry) or goods (excepting 
furniture) made therefrom or goods (except- 
ing furniture) in the manufacture of which 
plastics or fibreglass or substitutes therefor 
are used; photographic supplies or materials; 
records; films; rolls; tapes; or any such like 
article used for reproducing purposes; floor 
tiles (excluding porcelain, ceramic and ce- 
ment tiles): linoleum; stramit board, wall 
board (excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing or 
treatment of coated abrasives, calico, canvas, 
hessian, jute or stockinet bags; blinds; 
brooms; brushes; candles; cork or cork 
products; cotton, felt or felt products; glycer- 
ine; insulation material including slagwool; 
pyrotechnics; rope; soap; soda; tarpaulins, 
tents; tobacco or tobacco products; twine; 
typewriter ribbons. 

(e) Photography except workers employed in 
motion picture production and film process- 
ing connected therewith. 

(f) Deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled per- 
sons); kindergarten aides; animal welfare 
officers or workers; dancing instructors; 
house mistresses, masters and supervisors 
(excluding teachers—qualified or other- 
wise); domestic staff, groundsmen, gardeners 
and yardmen of convents, denominational 
schools, teachers' residentials, student re- 
sidentials, colleges (excluding agricultural 
college and school hostels); parking atten- 
dants (excluding municipal employees); per- 
sons engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock or 
cotton waste makers; wharf, jetty or ship's 
watchmen; wine saloon employees; wool 
scouring or fellmongery employees. 

(i) The drying and refining of salt; the handling 
of scrap metals; or wrecking or dismantling 
of plant or machinery for scrap salvage; 
reclamation of drums. 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of sad- 
dles, harness of all descriptions for horses 
and other animals, whip thongs, machine 
belting, trunks, portmanteaux and bags, suit 
and attache cases, canvas and leather sporting 
goods, ladies' handbags, wallets and purses 
and all other articles or things made of 
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canvas, fibre, leather, plastic, vulcanite or of 
any substitute material for any of the forego- 
ing materials (other than boots, shoes, san- 
dals and slippers). The term making, manu- 
facturing or repairing shall include such 
articles or portion of such articles as are made 
in metal or wood, including metal or wooden 
frames, comers or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufacture 
of bark and other tanning extracts; the 
manufacture of glue, gelatine, agar agar and 
adhesives; the washing or treatment of 
animal hair with tanning, dressing, dyeing or 
other treatment of furs and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, refiners, 
bracelet and bangle makers, stampers, silver- 
smiths, spinners, goldsmiths, gilders, chas- 
ers, engravers; watch, clock, clockwork, 
electric and spring dial clock makers, repair- 
ers, attendants and winders; jewellers' tool 
makers and optical technicians, lapidaries' 
spectacle makers, makers and renovators of 
electroplated ware (when working for jewell- 
ers or watchmakers), metal badge makers, 
jewel case makers, and all persons engaged 
wholly or partly in manufacturing or repair- 
ing jewellery, watches and clocks in any of 
the above branches. 

(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in the 
foregoing industries in the capacity of clerk, 
storeman, packer, despatch hand, or member 
of the sales staff shall be eligible for 
membership. 

Provided further that no person employed 
in any of the industries or callings mentioned 
in paragraphs (a)—(m) of this rule shaU be 
eligible for membership by reason only of 
being employed in work of such kind as 
would; if he had been so employed on the 
12th day of February, 1957, have made him 
eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union of 
Western Australia 

Australasian Society of Engineers In- 
dustrial Union of Workers, Western 
Australian Branch 

Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australia 

Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

The Breweries and Bottle-Yards Em- 
ployees' Industrial Union of Workers 
of Western Australia 

The United Furniture Trades Industrial 
Union of Workers, WA 

The Operative Painters and Decorators 
Union of Australia, Western Austra- 
lian Branch, Union of Workers 

The Food Preservers' Union of Western 
Australia, Union of Workers 

Printing and Kindred Industries Union, 
Western Australian Branch, Indus- 
trial Union of Workers 

The West Australian Shop Assistants 
and Warehouse Employees' Indus- 
trial Union of Workers, Perth 

The West Australian Clothing and Al- 
lied Trades Industrial Union of Work- 
ers, Perth 

The Civil Service Association of West- 
em Australia Incorporated 

The Plumbers and Gas Fitters Employ- 
ees' Union of Australia, West Austra- 
lian Branch, Industrial Union of 
Workers 

United Timber Yards, Sawmills and 
.Woodworkers Employees' Union of 
Western Australia 

The Boot Trade of Western Australia, 
Union of Workers. Perth 

West Australian Amalgamated Society 
of Railway Employees' Union of 
Workers 

The Royal Australian Nursing Federa- 
tion (Western Australian Branch) In- 
dustrial Union of Workers, Perth 

AND in addition the Union shall consist 
of an unlimited number of persons who are 
employed by the St John Ambulance Associ- 
ation for the purpose of operating first aid 
and/or ambulance services, and who hold a 
first aid certificate as a necessary condition 
of that employment. 

(n) The artificial fertiliser industry, and/or the 
production of acids for commercial purposes; 
and/or in connection with any bonemill, 
animal manure, phosphate, superphosphate, 
compost, bird manure, fish fertiliser, sea- 
weed, lime or other mineral processing, 
and/or 

(o) Other chemical industries including potash, 
arsenical-compound, alumina, sodium, so- 
dium-sulphate, salt petre, antimony-ore, 
woodmeal, borax, potassium-chloride, pot- 
ash-muriate, potassium-nitrate, ammonium- 
nitrate, golden-sulphide-of-antimony, 
sulphate-of-iron, trisodium-phosphate, didal- 
cic-phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous-acid, 
puritic-acid, lime-sulphur, hypo-sulphite-of- 
soda, limil, caustic-soda, sulphate-of-copper, 
carbon-tetra-chloride, black-hypo, derris- 
products, mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy-chlo- 
ride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate- 
of-calcium alunite, glauconite, silicia-prod- 
ucts, alkali-chlorites, chlorine, soluble-alkali 
silicates, stannic-chloride, hydrochloric-acid, 
sulphuric-acid, nitric acid, arsenic pentoxide, 
arsenic-acid, phenol-processing, beta- 
naphthol, ammonium-chloride, ammonium- 
sulphate, ether-andethyl-chloride, calcium, 
aluminium and—zinc-sterrates, phthallican- 
hydride, sodium-bi-sulphite, sodium arse- 
nate, lactic-acid, sulphanilamide, phosphate- 
compounds, sulphur dioxide, carbon-di- 
oxide, carbolic-acid, formaldehyde, fungi- 
cides, insecticides, veterinary medicines, 
synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder 
or liquid, liquid cattle dips, stock-licks, 
marking fluid, speddo, milk oil fluid, brand- 
ing liquid, tricalos, stock food, itch fluid, foot 
rot paste, blowfly repellant, molasses, manu- 
facture or processing, but excluding pharma- 
ceutical or food processing works, in West- 
ern Australia, excluding that portion of the 
State comprised within the Kimberley Land 
Division. 

Provided that no person employed in any 
of the industries mentioned in paragraphs (n) 
and (o) of this Rule shall be eligible for 



membership if he is eligible to be a member 
of the— 

(i) Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

(ii) Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

(iii) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers; or 

(iv) Any other Union registered under the 
provisions of the Industrial Arbitration 
Act 1979 in accordance with the Con- 
stitution of any such Union as registered 
on the 8th day of May, 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides, 
(r) Assistants employed by the Public Health 

Department in community health work, 
(s) Persons employed by the Slow Learning 

Children's Group of Western Australia (Inc.) 
in the calling of the training and care of 
intellectually or physically handicapped peo- 
ple as represented by the classifications of 
Cottage Parent or Social Trainer or similar 
classifications however called. 

(t) Persons employed in community health work 
by non-Government Aboriginal Agencies 
other than persons who work in a profes- 
sional, administrative or clerical capacity, 
and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; 
day nurseries; pre-school centres; health or 
physical culture studios other than registered 
nurses, but not excluding enrolled nurses, 

(v) The occupation of Enrolled Nurse, 
(w) (i) The industries of animal welfare, animal 

care, animal breeding or animal homes. 
(ii) Veterinary surgeons or veterinary 

nurses employed in veterinary clinics or 
hospitals. 

(iii) Persons employed in animal, marine or 
wild life establishments. 

Provided that no person employed in any 
of the industries or callings mentioned in 
subclause 4(l)(w) shall be eligible for mem- 
bership if they are persons employed by a 
public authority, persons employed in a 
clerical capacity, or persons employed under 
and within the Public Service Act 1978 as 
amended. 

(2) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed, or who are usually employed: 

(a) By the West Australian Government in the 
Department of Water Supply, Sewerage and 
Drainage and the Metropolitan Water Sup- 
ply, Sewerage and Drainage Board. 

(b) In or in connection with the industries of 
laundries, dry cleaning and/or linen repair, 
dyeing and/or invisible mending including 
but not limited to tradesperson drycleaners, 
'invisible' menders, tailors/tailoresses, re- 
ceivers and despatchers, cleaners, repairers, 
spotters, pressers, hand ironers, wet-cleaners, 
steam air-finishers, examiners of garments, 
assemblers of garments, sorters of garments, 
washing machine operators and laundry 
hands throughout the State of Western 
Australia. 

(c) In or in connection with the following 
callings or industries: 

The callings of Bakers (hand or 
machine). Pastrycooks, Confectioners, 
Apprentices and all others engaged in 
the manufacture, preparation, handling 
or processing of bread, pastry and 
confectionery. 

Provided that no person shall be 
eligible for membership by reason only 
of being employed in work of such kind 
as would if he had been so employed on 
the sixteenth day of August, 1967, have 
made him eligible for membership of 
any of the following industrial union of 
workers, viz:— 

The Transport Workers' Union 
of Australia, Industrial Union of 
Workers, West Australian Branch; 

The West Australian Shop As- 
sistants and Warehouse Employ- 
ees' Union of Workers; 

The Food Preservers' Union of 
Western Australia, Union of Work- 
ers. 

(3) In addition to the foregoing, the Union may admit 
to membership any person who is employed, or 
who is usually employed, in any hospital in the 
State of Western Australia other than persons 
being trained as nurses in registered training 
schools or persons who are employed as nurses 
and who are registered or are entitled to be 
registered under the Nurses' Registration Act 
1922, or the Health Act 1911-1923; provided that 
this exclusion shall not be deemed to include 
enrolled nurses or pupils undergoing training as 
enrolled nurses; provided that the word "Hospi- 
tal" shall not be deemed to be a hospital for the 
insane within the meaning of the Lunacy Act 
1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person 
shall be eligible for membership of this Union 
who, except as hereinafter provided, is a member 
or is eligible for membership of any of the 
following Unions: 

The Metropolitan and South-Westem Feder- 
ated Engine Drivers and Firemen's Union 
of Workers of Western Australia; 

Western Australian Amalgamated Society of 
Carpenters and Joiners' Association of 
Workers; 

The West Australian Plumbers and Sheet 
Metal Workers' Industrial Union of Work- 
ers, Perth; 

The West Australian Plumbers and Sheet 
Metal Workers' Industrial Union of Work- 
ers (Fremantle Branch); 

Amalgamated Engineering Union of Work- 
ers, Kalgoorlie Branch; 

Eastern Goldfields Federated Engine Drivers 
and Firemen's Union of Workers of 
Western Australia; 

The Federated Engine Drivers and Firemen's 
Association of Australasia West Austra- 
lian Branch Association of Workers. 

Nothing herein contained shall deprive the 
Union of the exclusive right to admit to member- 
ship any person now or hereafter employed as a 
boiler attendant, carpenter, electrician, bricklayer 
or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital 
Employees' Industrial Union of Workers, WA 
Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 
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In addition the following persons shall be 
eligible for membership. 

Persons, employed in or in connection with the 
training or care of elderly or mentally, intellectu- 
ally or physically handicapped people other than 
in hospitals or by the State Government. This 
sub-rule shall not extend to nurses registered on 
any register of the Nurses' Board of Western 
Australia, other than enrolled nurses. 

For the purposes of this rule, the term "hospi- 
tal" shall include— 

(a) Establishments which, by virtue of their 
occupants, qualify for the payment of a 
personal care subsidy or are otherwise sub- 
sidised under the provisions of the Aged or 
Disabled Persons Homes Act 1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess Margaret 
Hospital for Children, Sir James Mitchell 
Spastic Centre, N'Gal-a Mothercraft Train- 
ing Centre, The Braille Hospital, Hawkevale, 
Nadezda, Homes of Peace, or other establish- 
ments of the same or like nature as the 
foregoing. 

The provisions of this subrule shall not apply 
to: 

(a) Persons who work in Professional, Adminis- 
trative and Clerical capacities; 

(b) Persons employed in any classification 
which, at the 1st day of July, 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried Offi- 
cers' Association of Western Australia 
(Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 
(a) Cleaner, caretaker, lift attendant, window 

cleaner, watchman, charwoman, usher, door 
keeper, gate keeper, porter, janitor, day or 
night patrolman, security officer, attendant in 
ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car 
parks; the following classifications of per- 
sons employed on the Governor's establish- 
ment, or by a public authority or post- 
secondary education institution, as defined in 
the Industrial Relations Act 1979, other than 
persons employed pursuant to an award to 
which, at 1st January 1989, the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers was a party; 
gardener, gardener's labourer, maintenance 
man (other than tradespersons), maintenance 
labourer, groundsman, power mower opera- 
tor, tractor mower operator, leading hand and 
home economics assistant; the following 
classifications of persons employed in Na- 
tional Parks, Marine Parks, Recreation 
Camps and Zoological Gardens; keeper, 
gardener, gardener's labourer, maintenance 
man, maintenance labourer, groundsman, 
warden, aquarist and" ranger; the classifica- 
tion of ranger employed in Parks (other than 
those administered by the Rottnest Island 
Authority, the State Planning Commission or 
by a Local Government Authority). (Pro- 
vided that the term gardener shall include 
horticulturist). 

(b) Provided that no person who would be 
eligible for membership pursuant to subrule 
(4)(a) and who is eligible to be a member of 

an industrial union of workers in accordance 
with the rules of such union as constituted 
and duly registered under the Industrial 
Arbitration Act 1912, as at the first day of 
September, 1932 shall be admitted as a 
member of this Union but a person employed 
in any of the callings mentioned in subrule 
(4) (a) hereof by a contractor engaged in the 
industry or industries in connection with 
which this union is registered shall, notwith- 
standing the foregoing, be eligible for mem- 
bership of this union. 

(5) In addition to the foregoing, the following persons 
shall be eligible for membership: 

(a) Any graduate of a University or College of 
Advanced Education, or Child Care Certifi- 
cate Course or equivalent who— 

(i) holds a certificate, diploma or degree 
specialising in early childhood care 
and/or education; and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent to 
that outlined in paragraph (a) of subrule (5) 
hereof, approved by the Australian Early 
Childhood Association and who is or usually 
is actively engaged in teaching children 
under the age of six years. 

(c) Any teacher who holds a certificate of a 
Teachers' Training College approved by the 
Australian Early Childhood Association and 
who is or usually is actively engaged in 
teaching children under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
considered would assist the union to attain its 
objectives. The nomination of such a pro- 
posed member shall be proposed and sec- 
onded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously approved, 
submitted in writing to a general meeting of 
the Union for ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to subrule 
(5) and who is, or who is eligible to be, a 
member of the Independent Schools Salaried 
Officers' Association of Western Australia, 
Industrial Union of Workers, as registered 
with the Western Australian Industrial Com- 
mission shall be eligible to become a member 
of this Union. 

(f) Any person who holds a recognised qualifi- 
cation in early child care and who is or 
usually is actively engaged in the care of 
children under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the Royal 
Australian Nursing Federation (Western 
Australian Branch) Industrial Union of 
Workers, Perth as registered on the 29th 
June, 1973. 

(g) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in administration or supervi- 
sion of services for education or care of 
children under the age of six years. 

(h) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in tutoring or lecturing to 
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students of childcare or early childhood 
education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a course 
of early childhood education or in a Child 
Care Certificate Course at an approved 
institution is eligible to become a student 
member. These members shall not be eligible 
to exercise a vote or to hold office. The 
subscription payable by the student member 
shall be five dollars per annum or such other 
sum as determined by the Executive from 
time to time. 

(j) Any person who, though not usually or 
ordinarily engaged in teaching and/or caring 
for children under the age of six years is a 
qualified person as defined in the foregoing 
submles relating to union membership with 
an interest in the care and education of young 
children who is not working in an area 
covered industrially by this union is eligible 
to become a complementary member. These 
members shall not be eligible to exercise a 
vote or to hold office. The subscription 
payable by a complementary member shall 
be ten dollars per annum or such other 

amount as is determined by the Executive 
from time to time. 

(6) Together with such other persons whether em- 
ployed in the foregoing industries or not as have 
been appointed officers of the Union. 

Provided further that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the 
meaning of the Industrial Arbitration Act 1979. 

This matter has been listed before the Full Bench on 27 
October 1992 

A copy of the Rules of the organistion and the proposed 
amendment to the rules may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

R.C. LOVEGROVE, 
A/Deputy Registrar. 

1 September 1992. 




