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CORAM: ROWLAND J. (ACTING PRESIDENT), 
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Appeal No. 8 of 1992. 

In the matter of the Industrial Relations Act 1979. 
and 

In the matter of an application by the Association of 
Professional Engineers, Australia (Western Australian 
Branch) Organisation of Employees for a declaration 
pursuant to s 71 of the above Act. 

and 
In the matter of an appeal against the decision of the Full 

Bench in the above application. 
JUDGMENT 
ROWLAND J. 
This matter came before the Industrial Appeal Court, 
comprising myself, Nicholson and Ipp JJ. It is the judgment 
of the court that the appeal should be allowed and the matter 
returned to the Full Bench to be dealt with in accordance 
with the Act, and I publish our reasons for that decision. 
There will be an order in those terms, unless there is 
anything else you require. 
Catchwords 

Industrial law - industrial organisations and associations 
- provisions relating to State branches of Federal organisa- 
tions - refusal by Full Bench to declare rules of State 
organisation and Counterpart Federal Body substantially the 
same - failure to compare with rules of Federal Branch -error 
of law - Industrial Relations Act 1979 s 71. 

Mr G N Hocking (instructed by Greg Hocking & 
Associates) appeared for the appellant. 

JUDGMENT OF THE COURT 
The appellant is an organisation of employees registered 

under the Industrial Relations Act 1979 ("the Act"). It 
wishes to make an agreement with the Western Australian 

Branch of the Association of Professional Engineers and 
Scientists Australia which is a Branch of an Association 
registered under a Commonwealth Act, relating to the 
management and control of its funds or property pursuant 
to s 71(6) of the Act. 

Before it can do so it must receive a declaration from the 
Full Bench of the Industrial Relations Commission that its 
rules are substantially the same as the Branch with which 
it seeks to make the agreement. 

The practice before the Full Bench appears to be that the 
applicant for such declaration makes an application and, if 
the Full Bench is of the opinion that the rules are 
substantially the same, the Full Bench will make the 
declaration. 

The appellant made such an application in October 1991. 
The application was heard by the Full Bench (Sharkey P. 

Halliwell SC and Negus C) in December 1991 and the Full 
Bench reserved its decision. On 4 June 1992 the Full Bench 
dismissed the application and the appellant now appeals to 
this Court, pursuant to s 90 of the Act, on stated grounds 
which complain of error but which do not identify the 
relevant error of law. Leave to amend was granted so that 
this could be identified and the sole ground that we need 
now be concerned with can be formulated: 

"The Full Bench erred in law by failing to apply 
s 71(2) Industrial Relations Act to the rules of the 
Western Australian Branch of the Federal Body and in 
particular clause 6 of these rules." 

Relevant to this appeal s 71(1) and (2) provide: 
"71. (1) In this section— 

'Branch* means the Western Australian 
Branch of an organization of employees 
registered under the Commonwealth 
Act; 

'Counterpart Federal Body', in relation to 
a State organization, means a Branch 
the rules of which— 

(a) relating to the qualifications 
of persons for membership; 
and 

(b) prescribing the offices which 
shall exist within the Branch. 

are, or, in accordance with this section, 
are deemed to be, the same as the rules 

09237-1 



2742 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

of the State organization relating to the 
corresponding subject matter; and 

'State organization' means an organization of 
employees that is registered under Divi- 
sion 4 of Part II. 

(2) The rules of the State organization and its 
Counterpart Federal Body relating to the qualifi- 
cations of persons for membership are deemed to 
be the same if, in the opinion of the Full Bench, 
they are substantially the same." 

The Full Bench was therefore concerned to consider the 
rules of the State organisation (the applicant) in comparison 
to the rules of the Branch of the Federal Body (i.e. the 
Counterpart Federal Body). The Full Bench had before it the 
Constitution and Rules of the Association of Professional 
Engineers and Scientists Australia, which by r 3A provides 
for eligibility for membership of professional engineers and 
by r 3B eligibility for membership of professional scientists. 
Clause 6 of the Constitution and Rules deals with Branches 
and groups in various parts of Australia and relevant to this 
matter cl 6(v) provides: 

"6. The Organisation has established the following 
Branches to be constituted of members in the respective 
areas herein specified: 

(i) ... 

(v) The Association of Professional Engineers 
and Scientists Australia Professional Engi- 
neers Branch Western Australia consisting of 
members as defined in rule 3A and usually 
employed in Western Australia." 

Accordingly, under the provisions of s 71 of the Act the 
Full Bench was required to form an opinion as to whether 
the rules of the Branch of the Federal Body relating to the 
qualifications of persons for membership are substantially 
the same as those of the applicant. 

Apparently the Full Bench became side tracked into 
considering whether the qualifications of persons for 
membership of the State organisation were the same as the 
qualifications for membership of the Federal Body, rather 
than the Western Australian Branch of the Federal Body. 
The Federal Body by r3B makes professional scientists 
eligible for membership to it and, of course, the State 
organisation does not have that eligibility. It is apparent, 
however, that the Western Australian Branch of the Federal 
Body is the relevant body with which the comparison is to 
be made under s71 and it does not grant eligibility for 
membership to professional scientists as the Federal Body 
itself does. Membership of the Western Australian Branch 
is limited by cl 6(v) to persons as defined in r 3A. 

The Full Bench found: 
"Quite clearly, scientists are not eligible for 

membership of the applicant organisation. 
In our opinion, there is a fundamental or 

substantial difference between the applicant or- 
ganisation and the Counterpart Federal Body. That 
is a body v/hich makes substantial eligibility for 
engineers and scientists. 

From what we can discern from the language 
of rule 3B, the category of scientists eligible is a 
broad one, including persons with a Bachelor of 
Science or other qualification deemed to be 
appropriate by the Professional Scientists Branch 
Committee. 

In other words, the character of the applicant 
organisation is purely an engineer's organisation. 
The character of the Federal Body is clearly not. 
It is an organisation of scientists and engineers. 

We are not satisfied that it complies with 
s.71(l) and s.71(2), since it could not possibly be 
said that the qualifications for membership are 
substantially (ie fundamentally) the same. They 
are plainly not for those reasons." 

The first sentence is correct. 

The second sentence apparently wrongly assumes that the 
Federal Body is the parent body registered under the 
Commonwealth act, rather than the Branch of that Body the 
membership of which is limited to Engineers. 

The Full Bench has apparently misunderstood the 
operation of the Act in that it has compared the rules of the 
State organisation with the rules of the Federal Body 
nationally rather than the Western Australian Branch of the 
Federal Body as required by the definition of "Counterpart 
Federal Body" in sub-s 71(1) of the Act. The appeal should 
be allowed and the matter returned to the Full Bench to be 
dealt with in accordance with the Act. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 8 of 1992. 

In the matter of an application by the Association of 
Professional Engineers, Australia (Western Australian 
Branch) Organisation of Employees for a declaration 
pursuant to s71 of the above act. 

and 
In the matter of an appeal against the decision of the Full 

Bench of the Western Australian Industrial Relations 
Commission in the above application numbered 1583 of 
1991 dated 4th day of June 1992. 

Before: 
MR JUSTICE ROWLAND ACTING PRESIDENT. 

MR JUSTICE NICHOLSON. 
MR JUSTICE IPP. 

11 November 1992. 
Order. 

HAVING heard Mr P.J. Marsh (of Counsel) for the 
Appellant, THE COURT DOTH ORDER That Appeal No. 
8 of 1992 be allowed and the matter returned to the Full 
Bench to be dealt with according to the Act. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

INDUSTRIAL APPEAL COURT— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 20 October 1992. 
CORAM: FRANKLYN J. (ACTING PRESIDENT), 

NICHOLSON & IPP JJ. 
Appeal No 2 of 1992. 

BETWEEN: 
LYNSEY BARR1NGTON CARTER 

Appellant 
and 

MARJORIE ANN DRAKE 
Respondent. 

JUDGMENT - 
Catchwords 

Industrial Law - interlocutory orders - whether evidence 
to support findings of serious questions to be tried and 
determination of balance of convenience - contested 
contentions equated to evidence - appeal allowed. 

Mr P M Nisbet and Mr J G M Fiocco (instructed by 
Fiocco Rattigan) appeared for the appellant. 

Ms C L Tan (instructed by Dwyer Durack) appeared 
for the respondent. 
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FRANKLYN J 
I have had the advantage of reading in draft form the 

judgment of Nicholson J. I agree with his reasons and have 
nothing to add. 
NICHOLSON J 

The appellant seeks to have set aside the following orders 
made by the President of the Commission on 4 February 
1992: 

(2) That the abovenamed applicant, Lynsey Barring- 
ton Carter, be and is hereby ordered to take no 
further steps to advance nor permit nor cause to 
be advanced application 1824 of 1991 which seeks 
to vary the Burs wood Island Resort Employees 
Award Nos A 23 and A 25 of 1985 until further 
order and subject to order (17) hereof. 

(3) That the said Lynsey Barrington Carter do all 
things necessary to ensure that the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (' 'the FLAIEU'') not advance directly or 
indirectly the said application. 

(4) That no person other than the said Marjorie Ann 
Drake be or is hereby entitled to act as Secretary 
of the FLAIEU or to carry out any of the duties 
of Secretary as prescribed in rule 13 and elsewhere 
in the rules of the FLAIEU, until further order. 

(5) That the question of the Secretary's role in 
conducting negotiations relating to the terms and 
conditions of employment of members of the 
FLAIEU and industrial affairs and matters be and 
is hereby reserved for further argument upon a 
date to be fixed at the request of the parties either 
or both of them. 

(6) That the said Marjorie Ann Drake be and is hereby 
ordered to comply with all the rules of the 
FLAIEU and all valid and lawful directions of the 
Committee of Management, save and except those 
referred to in order (7) hereof. 

(7) That the said Marjorie Ann Drake be and is hereby 
exempted from complying with all or any of the 
resolutions of the Committee of Management 
referred to as the Challenged Resolutions in the 
document of that name filed herein, or any future 
resolution which seeks to renew those resolutions 
each or all of them, until further order. 

(8) That the said Marjorie Ann Drake perform and 
carry out all of the duties prescribed in rule 13 and 
that no other person except a member of staff 
lawfully delegated by her to perform such duties, 
do so until further order. 

(9) That no other person than the said Marjorie Ann 
Drake represent the FLAIEU in proceedings in or 
before the Commission until further order except 
with the consent of the said Marjorie Ann Drake. 

(10) That the said Marjorie Ann Drake is hereby 
authorised to conduct all of the FLAIEU's 
business from 12 Yacht Court, Heathridge and all 
further meetings of the Committee of Manage- 
ment required to be called by her under the said 
FLAIEU rules, until further order. 

(11) That a copy of this order be served on the 
Registrar and upon the FLAIEU forthwith by the 
abovenamed respondent. 

(12) That the said Marjorie Ann Drake be one of the 
signatories to all cheques drawn on any account 
at any bank in the name of the FLAIEU until 
further order. 

(13) (a) That the said Marjorie Ann Drake do collect 
all of the FLAIEU's mail from its post office 
box at Morley Post Office and deal with it in 
accordance with her duties as Secretary and 
the rules of the FLAIEU. 

(b) That the said Marjorie Ann Drake pay all 
monies payable to the FLAIEU, whether by 
cheque or otherwise, into the account of the 
FLAIEU numbered 360468 at the Hay Street 
Perth branch of Westpac. 

(c) THAT all of the said mail collected by the 
said Marjorie Ann Drake, including cheques, 
be photocopied and the photocopies be given 
or sent by her to one of the current trustees 
of the said FLAIEU. 

(14) ... 
(15) ... 
(16) That all or any resolutions of the Committee of 

Management or rules of the FLAIEU which might 
prevent the operation of these orders be and are 
hereby suspended in there operation until further 
notice." 

The President further ordered: 
"(17) That orders (2) and (3) hereof shall cease to 

have effect if and when the Acting Presiding Judge of 
the Industrial Appeal Court makes an order dismissing 
or refusing to grant the application by the respondents 
to such appeal in appeal No 1 of 1992 for an order that 
proceedings therein, insofar as they relate to orders (1), 
(2) and (4) made in application 1529 of 1991 by the 
President on the 23rd day of December 1991 are 
concerned, be no longer stayed." 

No appeal is made against that order. 
Section 90 of the Industrial Relations Act 1979 ("the 

Act") provides that an appeal lies to the Court from any 
decision of the President, the Full Bench, or the Commission 
in Court Session on the ground that the decision is erroneous 
in law or is in excess of jurisdiction. Subsection 7(1) defines 
"decision", subject to any contrary intention, to include 
award, order, declaration or finding. The same subsection 
defines "finding" to mean a decision, determination or 
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ruling made in the course of proceedings that does not 
finally decide, determine or dispose of the matter to which 
the proceedings relate. In this statutory context no conten- 
tion is made that the interlocutory orders of the President 
cannot be appealed to this Court. 

The grounds of law are described generally in the notice 
of appeal and are that "the orders were made in the absence 
of any evidence in support such that there was no serious 
question to be tried and when the balance of convenience 
favoured the Appellant in any event" and "the orders were 
made in the absence of any evidence that the Appel- 
lants...had breached any of the Rules of the Union". On 
request by the Court the grounds were particularised as 
follows: 

"1. The Learned President erred in law in that: 
1.1. In the purported exercise of his jurisdiction 

under s.66(2) of the Act he failed to identify 
any Rule of the Union which the Appellant 
was failing to properly observe before pro- 
ceeding to grant the relief he granted on the 
4th February 1992. He further failed to 
identify any Rule the manner of the obser- 
vance of which by the Appellant he consid- 
ered to be inappropriate. 

1.2. In granting interim relief mandatory in nature 
and effect he failed to apply the proper test, 
namely to inquire or satisfy himself that there 
was a high degree of assurance that at the 
trial it will appear the order was rightly 
granted. 

1.3. He failed to properly identify the status quo 
achieved by the resolutions of the 20th June 
1991, wrongly identifying the position prior 
to the 20th June 1991 as the status quo. 

1.4. He failed to accord the resolutions of the 20th 
June 1991 the prima facie validity they enjoy 
at law. 

1.5. In the exercise of his discretion he acted 
without any or any sufficient evidence of any 
wrongdoing by the Appellant such as would 
entitle him to deprive the Appellant and his 
colleagues on the Committee of Manage- 
ment) of the ability to direct the Respondent 
to work in accordance with the Rules. 

2. The Learned President acted in excess of his 
jurisdiction in that: 
2.1. He made orders in the nature of a mandatory 

injunction disturbing the lawful status quo in 
the absence of any or any sufficient evidence 
that required those orders to be made. 

2.2. He made orders disturbing the lawful status 
quo in breach of the requirements of s.26(l) 
of the Act." 

In order to understand the issues raised on the appeal it 
is necessary that the course of the conflict between the 
parties be set out. 

In its reasons for decision in Appeal No 8 of 1991 Carter 
v. Drake, unreported; Industrial Appeal Court; Library No 
920355; 26 June 1992 in respect of Matter No 2094 of 1990 
(Carter v. Drake (1991) 71 WAIG 1788) this Court described 
the parties and the nature of the dispute between them as 
follows: 

"The appellants are members of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of Work- 
ers ("LTU"). Relevant to this appeal, the appellants 
on 4 December 1990 constituted a majority of the 
Committee of Management of LTU. The respondent is 
currently the President, Treasurer and Secretary of 
LTU and she and her supporters on the Committee of 
Management of LTU were a minority on 4 December 
1990. On 4 December 1990 a meeting of the 
Committee of Management highlighted a division of 
opinion between the majority and the minority on the 
Committee, leading to the respondent and her support- 
ers leaving the meeting, whereupon the appellants 

adjourned the meeting to another place and then passed 
several resolutions which are now the subject of this 
appeal. Many of these resolutions called on the 
respondent to do certain acts and things which she 
evidently refused to do. 

"It is sufficient, for the purposes of this appeal, to 
describe the two factions involved in general terms as 
follows: The appellants are a majority of the Commit- 
tee of Management of LTU. They believe that the 
salvation of this troubled Union is to be found only with 
the continued support of the Shop Distributive and 
Allied Industries union ("SDA"). This view is not 
shared by the respondent and her supporters who are 
a minority of that committee. The LTU is indebted to 
SDA. SDA offered "fraternal assistance" to the 
Committee of Management of LTU when it was first 
elected. The divergent views amongst the members of 
the Committee of Management of LTU arose because 
the price for this "fraternal assistance" entailed the 
transfer of fast food workers from membership of the 
LTU to the SDA and the effective handing over of 
control of LTU to SDA. conditions seen by the 
minority as objectionable and ultra vires. The Minority 
members of the Committee evidently have found some 
support from another Union - (Federated Miscellane- 
ous Workers Union), but there is no finding that there 
is any coercion or the suggestion of objectionable 
conditions required to obtain that support." 

(The abbreviations used in those reasons will be followed 
here). That appeal related to the President's findings of 
invalidity made in respect of resolutions passed by the 
appellant and others on 4 December 1990 implementing 
matters in relation to office accommodation and member- 
ship transfer in what may generally be described as in favour 
of the SDA. An appeal against part of the President's orders 
was dismissed by this Court. Among his orders, not the 
subject of that appeal, were: 

"(3)(a)(c) That the Respondent be and is hereby 
directed to observe the Union Rules by 
carrying out her duties as Secretary 
from 12 Yacht Court, Heathridge until 
the Committee of Management has 
determined, in accordance with Rule 5, 
the location of the registered office of 
the Union and thereafter at and from 
such registered office... 

(4)(1) That the Applicants do immediately cease 
and refrain from:- 

(f) holding out that the registered office of 
the Union is 22 St George's Terrace, 
Perth, or transacting any Union business 
therefrom. 

(i) holding out that Mr Bob Johnston, Mr 
Bill Johnston, Ms Kate Doust or any 
person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than when 
instructed to do so by the Committee of 
Management or by the Respondent, and 
he is eligible so to act." 

In addition, the President ordered that there be a meeting 
of the Committee of Management of the LTU on 20 June 
1991 and further declared that the rules of the LTU provide 
for the conduct and control of it and the same is vested in 
the Committee of Management, ' 'and the Secretary of the 
Union is obliged to act upon all lawful and reasonable 
directions and orders of the Committee of Management 
given in connection with the management, conduct and 
control of the Union's ...affairs". 
Present proceeding 

The orders presently under appeal arise from Matter No 
1053 of 1991. In that matter the appellant applied on 11 July 
1991 for orders pursuant to s 66 of the Act ("the substantive 
application"). The application arose as a consequence of 
purported resolutions of the Committee of management of 
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LTU on 20 June 1991. The orders sought were directed to 
the respondent requiring her generally to observe and 
perform the rules of LTU and in particular to draw and sign 
certain cheques; to conduct the business of LTU from the 
registered office of LTU at 22 St George's Terrace; and in 
addition suspending the rules of LTU for such time as the 
respondent absented herself from her duties so that the 
appellant, trustee or guardian could convene meetings and 
the trustees sign cheques. 

On 21 July 1991 the appellant sought interim orders in 
similar terms to those in it's substantive application. A 
directions hearing occurred on 23 July 1991 and on 8 August 
1991 the President dismissed the application for reasons 
published at 72 WAIG 706. 

On 2 September 1991 a further hearing for interim orders 
in similar terms was heard and on 12 September 1991 
dismissed (72 WAIG 708). 

On 9 September 1991 the appellant applied for leave to 
discontinue but leave was refused because the respondent 
had filed a counter proposal which required determination. 
Orders were made by the President whereby the present 
respondent became the applicant in the matter and the 
counter proposal became the application before the Com- 
mission (72 WAIG 710). The intention was that there be a 
comprehensive hearing of all the issues raised between the 
parties by way of consolidation of relevant matters. 

On 23 December 1991 the respondent sought interim 
orders directed to suspending all of the decisions of the 
Committee of Management from 20 June 1991 including a 
decision made on 6 August 1991 withholding payment of 
wages to the elected Secretary-Treasurer (the respondent). 
The application was heard on 20 January 1992 and 31 
January 1992. On the later date the President ordered that 
all of the applications for interim orders be adjourned for 
determination after the hearing of the substantive applica- 
tion scheduled to commence on 24 February 1992. However, 
the question of interim orders in relation to the consent or 
otherwise to variations to the Burswood Island Resort 
Employees Award Nos A23 and A25 of 1985 ("the 
Award'') became a matter of urgency because an application 
to further vary the Award was listed for hearing on 4 
February 1992. He adjourned that matter and the matters 
relating to the general question whether the respondent 
should be reinstated as active Secretary of the LTU to 3 
February 1992. At his direction a Minute of Proposed 
Interim Orders dealing with each of these matters was before 
him on that date. 

As a consequence of that hearing, orders were made on 
4 February 1992 with reasons published by the President on 
7 February 1992. 

On 17, 18 and 20 February 1992 the President heard 
applications to discharge the interim orders of 4 February 
1992. He dismissed the applications for reasons delivered 
on 12 March 1992 and made additional interim orders (18) 
- (21) which are not the subject of this appeal. 
Other disputes between the parties 

There are other disputes between the parties, some of 
which are referred to by the President in his reasons relevant 
to the interim orders under appeal. 

Reference has previously been made to Matter No. 2094 
of 1990 and the directions there made. 

In Matter No 965 of 1991 the President rejected a 
submission that the respondent, who had been elected 
President of the LTU in December 1989, could continue to 
hold that office after being elected to the position of 
Secretary/Treasurer in December 1990. He held the office 
of President had become vacant but found the appointment 
by the Committee of Management of the appellant as 
President was also invalid because an election was required. 

In Matter No 1487 (R2) an application was made in 
September 1990 by Burswood Resort (Management) Ltd 
("Burswood") pursuant to s 40 of the Act to vary the award 
("the Burswood Award") applicable to employees at that 
resort. An offer was put by Burswood which was the subject 
of a ballot of LTU members in February 1991 and was 
rejected. A further offer was then put by Burswood and the 

body purporting to be the Committee of Management of 
LTU resolved to accept that offer at a meeting on 6 August 
1991. The respondent applied to intervene on behalf of the 
LTU and a Mrs Owen-Conway was given leave to intervene 
on behalf of the Committee of Management of LTU. On 11 
October 1991 the Commissioner gave effect to the consent 
award variations by order in which attention was drawn to 
the challenge to the resolution consenting to the award 
variations of the Committee of Management at it's meeting 
of the 6 August 1991 and provided for the LTU to have 
liberty to apply should that consent be ultimately success- 
fully challenged by the respondent. 

In Matter No 1643 of 1991 the respondent and her 
supporters (comprising the minority on the Committee of 
Management) sought to appeal the orders of the Commis- 
sioner in Matter No 1487 made on 11 October 1991. The 
appeal was dismissed (72 WAIG 212). 

Matter No 1644 of 1991 was an application for a stay of 
the orders in Matter No 1487 of 1990 pending the hearing 
of the appeal in Matter No 1643 of 1991. The stay was 
granted by the President on 13 December 1991. It fell away 
on the dismissal of the appeal. 

In Matter No 1824 of 1991 the appellant sought the 
further variations of the Burswood Award designed to 
achieve a "Second Stage Structural Efficiency Payment" of 
2.5% across the board increase pursuant to the provisions 
of the State Wage Case. 

In Matter No 1529 of 1991 (Green v. Carter) the applicant. 
Green and others, sought as against the appellant and others 
interim orders to prevent, inter alia, the appellant and the 
others associated with the appellant from accepting propos- 
als for variations to the Burswood Island Resort Employees 
Award. The variations were those implemented by reason 
of the resolution of the Committee of Management made on 
6 August 1991 and to which effect was given by the 
Commissioner's consent order of 11 October 1991 in Matter 
No 1487 of 1990. The case was that the resolutions were 
invalid. On 23 December 1991 the President made interim 
orders staying the resolution of 6 August 1991 until further 
order. The orders were appealed to this Court which had the 
effect of automatically staying them (see Industrial Appeal 
Regulations, r 6). A judge of this Court subsequently lifted 
the stay order. 
President's first reasons 

In his reasons of 7 February 1992 the President accepted 
as his starting point that it was for the applicant (the present 
appellant) to establish that interim orders should be made 
and that he should take as the applicable principle the 
avoidance of any more uncertainty than was necessary 
pending the determination of the proceedings. He said that 
the substance of the case made by the respondent was that 
the resolutions passed by the Committee of Management on 
20 June 1991 contradicted the effect of the orders made by 
him in Matter No. 2094 of 1990. 

The President referred to affidavits filed in the matter 
before him which contained "substantial evidence of factual 
dispute". He did not seek to find facts based on that affidavit 
evidence. 

In relation to the resolution of 6 August 1991 consenting 
to the variation to the Award the President said that it was 
asserted that it was passed contrary to the rules and contrary 
to the expressed view of a majority of members of the LTU 
so that "there is now the risk that the very event complained 
about and sought to be prevented will be converted to a fait 
accompli by the Award variation proceeding". He con- 
cluded that it would be contrary to s 26(1 )(a) and (b) of the 
Act to permit the appellant to advance the matter further 
having in mind also the principles referred to in Green v. 
Carter and the order made in that matter requiring the 
appellant and the other applicants to cease and refrain from 
holding out that the LTU consents to retiring from any 
industrial awards or agreements where such consent is not 
the subject of a decision of the union made in accordance 
with the rules of the union and otherwise lawfully. On that 
issue he considered there was a serious matter to be tried; 
the balance of convenience and considerations of equity. 
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good conscience and substantial merits of the application 
favoured the applicant (the respondent). 

In relation to the matters concerning the Secretary of the 
union, he said: 

"There is sufficient evidence that Mrs Drake is 
transacting business, and she is absent from 22 St 
George's Terrace, Perth because of a dispute that that 
is in fact the validly declared registered office of the 
FLAIEU. 

There is some evidence that Mrs Drake has not 
sought direction from the Committee of Management. 
However, the matter is complicated by the fact that Mr 
Carter's position as Acting President also is under 
question. 

There is an issue therefore whether Mrs Drake is 
absent or incapacitated, or whether she is performing 
her duties and is not bound by invalid resolutions. 

True it is that a resolution is valid until it is declared 
invalid. However, that does not affect whether there is 
serious issue to be tried. There are clearly substantial 
issues of fact and law. 

Further, the balance of convenience favours Mrs 
Drake who has not been paid for some time, who is the 
elected Secretary of the FLAIEU and who has been 
replaced while litigation is current upon a factual 
dispute and issues of law. It is also served by restoring 
some certainty to the affairs of the FLAIEU by 
attempting to preserve what was the status quo (see Re 
Moore; ex pane Pillar {op cit))." 

The President then made the interim orders reserving a 
liberty to apply which was exercised in the making of the 
application for discharge or variation. 
President's second reasons 

In his reasons for refusing to accede to the application to 
discharge or vary the interim orders the President, after 
setting out the orders made by him in Carter v. Drake (supra) 
at 71 WAIG 1809, said: 

"At the meeting of 20 June 1991 which followed my 
making of those orders on 13 June 1991, the Committee 
of Management, of which the individual respondents 
hereto form the majority, passed a number of resolu- 
tions which are said to effect a similar result to that 
achieved by the resolutions, the subject of orders made 
by me in application No 2094 of 1990. 

It is also apparent that the majority of the resolutions 
formed a package similar in some respects to that 
package struck down in application No 2094 of 1990. 

It is clear that that raised a serious issue to be tried, 
in that it is alleged, and it is open to the applicant to 
do so, that the passing of some resolutions in similar 
terms occurred to portion of a package of resolutions 
which was struck down for the same reason and 
challengeable on the same grounds. A question arises, 
as I understand it, as to how one interprets my orders 
in application No 2094 of 1990, and perhaps the 
resolutions of 20 June 1991. That presents an issue to 
be tried. 

More importantly, there are other matters which are 
in issue. These include the Committee of Manage- 
ment's resolution that Mrs Drake effectively was 
absent as Secretary, and that Mr Johnston (Partington) 
"act as Secretary" for that reason which is challenged 
both in fact and in law. There is also a question of fact 
and law as to who had the right to call meetings 
throughout the period in question. 

It is in issue whether Mrs Drake had the right in law 
to refuse to attend 22 St George's Terrace, Perth." 

The President considered that there clearly were serious 
issues to be tried; that the validity of the resolutions until 
declared otherwise did not affect that question. In relation 
to the balance of convenience he said that included 
consideration of equity, good conscience and substantial 
merits as well as the alteration of the status quo over per 
period of 7 months whilst the matters had awaited 
determination. In his view the balance of convenience 

favoured the Secretary being placed back in her proper role 
"which she says she was deprived of contrary to the rules". 
Interlocutory orders 

It is relevant to have in mind the nature of the orders and 
directions the subject of the present appeal. They are orders 
of an interlocutory nature made by the President under s 
66(2) of the Act. They must, as that sub-section requires, 
relate "to the rules of the organization, their observance or 
non-observance or the manner of their observance, either 
generally or in the particular case, as he considers to be 
appropriate...". Cf Geneff v. Peterson (1984) 8 IR 189 
"Geneff v. Peterson (1984) 8 IR 189" at 195. 

On the hearing of the appeal it was accepted that the 
appropriateness of the President's orders or directions were 
to be tested much in accordance with the principles 
appropriate to the grant of interlocutory injunctions: cf 
Quickenden v. FA USA (1988) 25 IR 440 "Quickenden v. 
FAUSA (1988) 25 IR 440 at 446. Thus the Court is required 
to consider whether there is in relation to each of the orders 
or directions a serious question to be tried and a balance of 
convenience which favours the making of the order or 
direction. 

In terms of the particularised grounds, it is apparent from 
the President's reasons (as 1 will describe his first and 
second reasons) that he did not identify any rule of the LTU 
which the appellant was failing to properly observe. It is 
correct that he accepted the status quo as being the position 
prior to 20 June 1991 and so did not accord the resolutions 
of that date any prima facie validity. The appeal is to be 
determined, however, not only with regard to those matters, 
but also to the sufficiency of evidence before him in relation 
to the orders and directions which he made. 

It is therefore necessary to go to each resolution or 
subject-matter of resolution to consider the evidence 
available to support the making of it. 
Orders concerning Burswood application 

This addresses Orders 2 and 3. 
As relevant evidence the respondent points to the 

resolution of the Committee of Management of 6 August 
1991 consenting to the variations to the Burswood Award, 
relied upon by the appellant in application 1824 of 1991. 
There was not before the President, however, any evidence 
showing or tending to show the validity of the resolution was 
suspect. All that was before him were the respondent's 
contentions that the resolution was not valid and it was the 
mere possibility of contention upon which he appears to 
have relied in his reasons. 

There was evidence before the President that the meeting 
of 6 August 1991 was not called by the Secretary and was 
called by the appellant when the appellant's appointment as 
acting President had been successfully challenged. That did 
not amount to prima facie evidence, however, of the 
invalidity of the meeting because the meeting followed from 
the resolutions of the Committee of Management on 20 June 
1991 fixing the date and time of future meetings in 
accordance with the orders of the President made on 13 June 
1991 so that the authority of the appellant to convene the 
meeting appears prima facie to have derived from that 
authority. 

For the respondent it was said that there was evidence that 
application no 1824 of 1991 was against the interests of the 
members of the LTU and contrary to r 3. It is true that some 
of the members employed at Burswood were opposed to the 
changes which were the subject of an earlier application. 
What was approved by the Committee of Management on 
6 August 1991, however, was not the subject of that 
application but a new offer made after a ballot had been held 
on the earlier proposal. Furthermore, no ballot was held on 
the subject of application no 1824. All that was before the 
President were submissions that this latter application was 
not in the interests of members and therefore in breach of 
r 3. No evidence was before him in respect of those 
contentions. In particular, evidence in the affidavit of the 
respondent dated 7 November 1991 filed in support of the 
stay application in matter no. 1644 of 1991 contains 
evidence in relation to a meeting on 26 October 1991, that 
is at a time which pre-dates the making of application no 
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1824 so that it cannot be taken as evidence of the effect on 
members of that application. 

For the respondent it is also said that the President's 
orders affecting the Burswood Award were and can be 
supported by reference to s 26 of the Act. This contention 
addresses an issue of power, not evidence, and it is 
unnecessary to consider it further in this context. In this 
connection and separately, reference was made by the 
respondent to the evidence and discussion in application no 
1529 of 1991 but that does not add relevantly to the 
evidentiary base. Likewise, there was evidence that applica- 
tion no 1824 of 1991 was to be heard on 4 February 1991 
but nothing followed relating that impending occurrence to 
breach of the rules. No breach was established by the 
possibility that the award variation might be set aside by 
subsequent proof that consent had been given in breach of 
the rules. In the case of the previous application this was 
protected against by provision for the consent to be avoided 
in that event and such option remained open in relation to 
the later application. 
Orders concerning Secretary 

This addresses Orders 4, 8 and 10. 
Prior to the making of those orders the position was as 

follows. In his reasons in Matter No 2094 of 1990 he 
concluded that, in summary,: 

"1. The Secretary, in the performance of her duties, 
is subject to the control and direction of the 
Committee of Management. 

2. The Committee of Management is charged with 
the conduct of the affairs of the union under Rule 
6 and subject to the direction of a general meeting 
of members. 

3. The Secretary cannot establish a registered office 
or institute litigation which is this case she 
purported to do without the Committee of Man- 
agement consenting to the same or delegating her 
to undertake these tasks generally or specifi- 
cally." 

He accordingly made orders in terms of (3)(c) and 
(4)(l)(f) referred to above and in addition directed the 
present respondent to observe the union rules and carry out 
her duties as Secretary by delivering the property of the 
union in her possession, custody, control or power to her 
home address and ' 'then to the registered office of the Union 
when the same has been determined by the Committee of 
Management" - (3)(f); and to act upon all lawful and 
reasonable directions and orders of the Committee of 
Management given in connection with the management, 
conduct and control of the Union's affairs - (12). At the same 
time he ordered that the Committee of Management meeting 
be held on 20 June 1991 and that the location of the 
registered office be an item for determination at that 
meeting. The meeting determined that the registered office 
of the LTU be at 3rd floor, 22 St George's Terrace, Perth. 
As the President found, the respondent refused to attend at 
the registered office as so determined. 

At a meeting of the Committee of Management held on 
3 September 1991, the status of which is challenged by the 
respondent, a resolution was passed appointing a Mr 
Partington as Acting Secretary during the absence of the 
respondent in what the appellant says was conformity with 
r 8(c). The resolution read: 

"Noting the absence of the Secretary-Treasurer from 
the Registered Office of the Union (3rd Floor, 22 St 
Georges Terrace, Perth) since the 21st June 1991 by 
reason of either or both of her ill health and wilful 
failure to attend to her duties after numerous written 
requests that she do so, the Secretary Treasurer is 
hereby deemed absent, alternatively incapacitated by 
reason of ill health, from such office, and Mr. R. 
Johnston (Partington) is hereby appointed Acting 
Secretary Treasurer for a period not exceeding three 
months or such shorter period as the Committee of 
Management shall determine upon receipt of a medical 
fitness certificate in respect of the Secretary Treasurer 
and a letter from her advising she is fit and willing to 

resume full time duties from the Registered Office, 3rd 
Floor, 22 St Georges Terrace, Perth." 

There was affidavit evidence before the President from 
the respondent that she was carrying out her duties as 
Secretary from her home at 12 Yacht Court, Heathridge and 
that she was able to carry out her work. He found that there 
was sufficient evidence that the respondent was transacting 
business and was absent from 22 St George's Terrace, Perth. 

The serious questions to be tried which the respondent 
says therefore arose before the President were whether the 
power to appoint an acting Secretary arose when the 
Secretary was absent but otherwise carrying out the duties 
of office; whether the resolution that 22 St George's Terrace 
be the registered office was a valid resolution; whether the 
orders of the President in Matter No 2094 could reasonably 
be read so as to prohibit the Committee of Management at 
it's meeting on 20 June 1991 from resolving to have the 
registered office at 22 St George's Terrace with the 
consequence the respondent could not properly be found to 
have been absent from that place; and whether the meeting 
at which the resolution was passed was validly called. 

As appears from the foregoing, there was not before the 
President any evidence of any wrong-doing by the appellant 
and those supporting him on the Committee of Management 
or any breach of the Rules by him or them. There was 
evidence of the absence of the Secretary following her 
refusal to comply with a direction made contrary to a Rule 
the proper interpretation of which had been found by the 
President. The most the evidence disclosed was that there 
were arguments to be made concerning the resolution but not 
that there was a sound evidentiary base upon which to undo 
what had previously been done by order of the President. 

In relation to the evidence of the Secretary that she was 
carrying out her duties from her home, I am unable to see 
how that assists the respondent in establishing that there was 
a serious issue to be tried. It was evidence capable of 
supporting the appellant's contention that the respondent 
was absent from the registered office and refusing to comply 
with the prior orders of the President. 

In relation to the contention that the resolution appointing 
22 St George's Terrace as the registered office was not valid 
as actuated by improper purposes, there was not before the 
President evidence to support the prima facie view that such 
purpose actuated the resolution. The selection of an office 
at the same place as was chosen in the resolutions found in 
Matter No 2094 to be part of a package of resolutions made 
for an improper purpose on a prior occasion lacks that 
quality. There was no evidence before the President which 
could properly found an inference that the improper purpose 
on the prior occasion actuated the later occasion, particularly 
when the venue of the office had been determined at a 
meeting called on the direction of the President with a 
particular direction to determine the location without 
limitation in the direction on the venue to be selected. All 
that the respondent points to is the simple juxtaposition of 
the resolutions of the 20 June 1991 with the orders of the 
President 13 June 1991 showing that some of the resolutions 
are the same. That fact is not evidence which supports the 
inference sought to be drawn from it. 

In relation to the orders in Matter No 2094 the respondent 
points to the order by the President to the appellant and his 
supporters requiring them to immediately cease and refrain 
from holding out that the registered office of the LTU was 
at 22 St George's Terrace or transacting any business 
therefrom. The contention is that this order did not specify 
that it was subject to any later decision to appoint that same 
address, so that the later decision to that effect raises the 
issue whether the resolution of the Committee of Manage- 
ment can set aside the effect of the President's order. 
Leaving aside the apparent unsustainability of this conten- 
tion (in that it ignores the legal effect of the authority of the 
President's direction to make the later determination), it is 
clear that at best it constitutes a contention and not evidence 
to justify the President making orders reversing the position 
previously achieved by application of his prior directions. 

In relation to the contention of the respondent that the 
meeting of 3 September 1991 was not called by the 
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Secretary, Vice-President or President, that fact is conceded 
on behalf of the appellant. The lawful base for the meeting, 
in the appellant's contention, is that it was held pursuant to 
the resolution made at the meeting of 20 June 1991. Prima 
facie the position is as contended for by the appellant so that 
nothing is added to the evidentiary base relevant to 
determination of a serious issue to be tried by this 
contention. 

For the respondent it is also contended that the President's 
directions on this aspect were further supported by the 
balance of convenience and the principles of s 26 of the Act. 
In my opinion the case of the respondent on the aspect before 
the President did not establish a serious case to be tried in 
the requisite evidentiary sense so that the President was not 
entitled to reach the point of determining the balance of 
convenience nor could his decision be sustained on this 
appeal by reference to those considerations. In any event I 
consider the President fell into error in ascribing the 
appellation of "status quo" to the position pertaining prior 
to the orders which he made on 13 June 1991 and the 
consequent meeting of 20 June 1991 and what flowed from 
it. That meeting became, as a consequence of the President's 
direction, the relevant status quo before him. Because of the 
fact of contention between the parties, the President has 
apparently considered the balance of convenience as if the 
matters were to be taken back to a position where the parties 
were to be equated as they might have been had not his 
orders and directions been made and carried out. Further- 
more the President has considered the balance of conven- 
ience without taking into account the convenience of the 
members of the LTD in having a functioning union pending 
the determination of the issues between the parties. 
Representation in the Commission 

This concerns Order 9. 
The President had before him evidence that at a purported 

meeting of the Committee of Management held on 5 
November 1991 it had been resolved: 

"6.11 Due to the Secretary's refusal to attend the 
registered office of the Union or to attend the monthly 
Committee of Management Meetings or to involve 
herself in any of the day to day workings of the Union 
that her authority to act in the Commission be 
withdrawn and that R. Johnston (Acting Secretary) and 
L. Carter (Acting President) be authorised to sign and 
speak on behalf of the Union (pg 7, para 3)." 

The respondent argues that a serious question to be tried 
arose about the eligibility and validity of the appointment 
of a person who was not an elected officer to appear in the 
Commission and to withdraw the authority of the Secretary. 

Rule 28(2) provides: 
"The Union shall be represented before the Western 

Australian Industrial Commission and the Western 
Australian Industrial Appeal Court in any matters 
under the Industrial Arbitration Act, 1912, by the 
President or Secretary or by any other person so 
appointed by the Committee of Management." 

Arguments are sought to be directed on behalf of the 
respondent concerning the meaning of this rule and r 27 
together with other issues of interpretation. Prima facie 
r 28(2) supports the above resolution. It cannot be seriously 
contended that the words "or person so appointed by the 
Committee" refer only to a President or Secretary. The 
provision in r 27 that "negotiations with employers on any 
industrial action that may be taken shall be conducted 
through the properly elected officers and constituted bodies 
of the Union" cannot raise a serious argument for 
application of that restriction to r 28(2). 

Rule 13 provides: 
"in the absence of the Secretary, any person for the 

time being authorised to do so by resolution of the 
members of the Committee of Management shall be the 
person to sue on behalf of the Union, or prosecute, or 
initiate legal proceedings in any Court, for any cause 
in respect of which under any Act the Union might or 
could sue or prosecute." 

The withdrawal of the Secretary's authority may raise an 
arguable issue but not a serious issue to be tried in a context 
where there is evidence that the Secretary is not complying 
with the orders and directions of the President of 13 June 
1991 and the decisions flowing from the meeting held on 
20 June 1991 in conformity therewith. The argument 
directed to confining the nature of "any other person" to 
an industrial officer or organiser appointed in accordance 
with r 15 or an Assistant Secretary elected under r 7 cannot 
raise a serious issue in the face of the clear language of r 
28(2). 

It is also argued for the respondent that the resolution 
appointing Mr Johnston was tainted by the same improper 
purpose as tainted the resolutions struck down in Matter No 
2094. In that matter it is the fact that the President found 
Johnston to be with the LTU primarily to protect the SDA's 
interests. Again it is contended that the resolution of 5 
November 1991 set aside by the President by the making of 
O (9) is similar to resolutions struck down on the previous 
occasion so that there is a serious issue to be tried as to 
whether the Committee in appointing Johnston was still 
acting in the interests of the SDA and not in the interests 
of the LTU. This again equates a contention with evidence. 
Even if the issue is arguable it cannot have arisen as a serious 
issue before the President because there was not evidence 
to support the existence of a prima facie case of improper 
purpose. Similarity of the terms of the resolution does not 
lead to that inference where the resolution has been made 
pursuant to procedures followed on Presidential direction. 
In particular there was no evidence before the President of 
Johnston acting in the interests of SDA or of mala fides of 
the motives of the appellant in appointing him to the 
representative capacity. 

For the respondent it is also submitted that the balance 
of convenience on this point lay in her favour. For my part, 
the evidence having failed to establish serious issues to be 
tried, it mattered not what the President thought on the 
balance of convenience. If that be not the case, it is apparent 
that the President construed the balance too narrowly, not 
taking into account the convenience of members as a whole. 
That is a relevant consideration given a principal object of 
the Act as stated in s 6(f) is "to encourage the democratic 
control of organizations so registered and the full participa- 
tion by members of such an organization in the affairs of the 
organization." Evidence of the respondent's intervention in 
applications for the variation of the Burs wood Award show 
nothing more than that her intervention was held by the 
Commission and the Full Bench to be without authority. 
Johnston's acting without reference to the respondent 
establishes nothing in her favour and is entirely consistent 
with him acting in accordance with direction of the 
Committee of Management. These matters add nothing to 
determining a balance in favour of the respondent on this 
matter. 

Signatory to cheques and collection of mail 

This addresses Orders (12) and (13). 

Pursuant to r 13 the Secretary is obliged to "keep all 
documents, account books, vouchers and papers belonging 
to the Union." Pursuant to r 16 "all cheques or orders for 
a withdrawal of money from the bank shall be signed by at 
least one Trustee, and countersigned by the Secretary- 
Treasurer." 

For the respondent reliance is placed upon evidence that 
Johnston (Partington) was signing cheques and collecting 
mail and handling the banking and that the respondent was 
being prevented from carrying out those duties. I am unable 
to agree that there was evidence establishing such a 
prevention. The evidence was that the respondent refused to 
sign cheques. Because of that the Committee of Manage- 
ment authorised other signatories among whom was 
Johnston who did thereupon sign cheques. There was 
evidence before the President that moneys paid to the LTU 
had not been paid to an account known to the respondent as 
the union's account but it was not evidence that the moneys 
had not been paid into another account in the name of the 
LTU. 
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The matters arising under this head really stand or fall 
with the matters relating to the Secretaryship. Johnston was 
directed by the Committee to collect the mail and the 
Trustees were directed to be responsible for the post office 
keys. There was evidence that this occurred precisely 
because of the respondent's refusal to work as directed by 
the Committee so that it was obligated to make alternative 
arrangements for so long as she absented herself. The 
evidence also showed that the bank had been notified that 
Johnston was the Acting Secretary of the LTU until the 
respondent returned. Assertions that the respondent was not 
notified of receipts or withdrawals from the accounts of the 
LTU are of no weight against evidence that, if she had 
attended to her duties in accordance with the resolutions of 
the meeting of 20 June 1991, she would have been entitled 
fully to all such information. The contention that Johnston 
was not properly appointed as Acting Secretary likewise are 
of no weight for the reasons previously given. No serious 
issue to be tried is established on this point. No balance of 
convenience therefore arose for consideration and, as 
previously mentioned, no account was taken in any event of 
the wider membership of the LTU and its interest in having 
the affairs of the union administered with certainty during 
the period in which the issues were determined between the 
parties. 
Exemption from the Challenged Resolutions 

This addresses Order (7). 
The "Challenged Resolutions" were every resolution 

passed by the Committee of Management from the meeting 
of 20 June 1991 until the date of the interim order on 4 
February 1992. The effect of the President's O (7) was to 
relieve the respondent of the obligation to comply with any 
direction by the Committee of Management during that 
period. 

The major argument relied upon for the respondent in 
relation to these resolutions is that they were passed at 
meetings allegedly not validly called. However, the evi- 
dence showed that the ordinary monthly meetings of the 
Committee of Management were called as resolved at the 
meeting of 20 June 1991 called as a consequence of the 
President's direction. Evidence of one of the respondent's 
supporters on the Committee of Management (Ellis) going 
to non-occurrence or invalidity of one of the meetings was 
hearsay (going to its weight) and confined to the meeting 
of 5 November 1991. 

The respondent also relies upon the existence of improper 
purpose in the making of the challenged resolutions. As with 
such previous allegations in relation to other matters 
previously referred to, the respondent did not produce to the 
President evidence in support of such allegations. Similarity 
between the resolutions made on 20 June 1991 and those 
struck down in Matter No 2094 is not evidence of improper 
purpose in the former case: the resolutions on the former 
date were dealt with as a direct consequence of the 
President's direction. No inference follows either from 
similarity of temporal proximity in the circumstances. The 
findings in Matter No 2094 were based on evidence on 
events as at 4 December 1990 and no like evidence is 
produced in relation to the making of the challenged 
resolutions. Furthermore there was evidence before the 
President that the resolutions of 20 June 1991 were not, as 
in Matter No 2094, dealt with as a package but were dealt 
with in turn with discussion and comment. 

In my opinion the evidence before the President neither 
justified him concluding that there was a serious issue to be 
tried on this aspect nor that the balance of convenience 
favoured the respondent. 
Suspension of resolutions 

This is a consequential order which follows the other 
orders made by the President. If there was not evidence to 
establish the necessary requirements for the making of those 
resolutions there can have been no case supporting the 
making of this order. 
Conclusion 

It is undesirable that an appellate court, particularly one 
of last resort, should become overly involved in the making 
of interlocutory orders in the court below. It may be arguable 

that the Act should not permit such involvement. In any 
event, this court should generally be slow to find fault in the 
making of such orders and should not act unless the case is 
clearly made out. I am satisfied that the requisite foundation 
for the making of the orders in issue in this appeal was not 
before the President when he made them and that, in the 
circumstances, it is appropriate for the court to allow the 
appeal. 

That position has been reached in this matter because the 
President generally elevated to the level of evidence in the 
determination of the seriousness of the issues to be tried the 
fact of the contested contentions made on behalf of the 
respondent without due regard to the existence of evidence 
to support those contentions. Contested contentions cannot 
have the evidentiary effect which may be accorded to 
uncontested contentions in the normal practice of the 
jurisdiction. On the balance of convenience he has ignored 
the change to the status quo which came about as a 
consequence of his orders and so wrongly determined the 
balance of convenience. Generally he has sought to return 
to an entirely neutral base as if nothing had occurred since 
the issues first arose between the parties and in so doing has 
not paid due regard to the facts as they had unfolded as a 
consequence of his orders and the holding of the meeting of 
20 June 1991 in conformity therewith. The approach to the 
evidence which he took is not rendered appropriate by 
reference to s 26 of the Act because it was the case between 
the parties that a serious issue had to be found and the. 
balance of convenience had to favour the respondent for the 
orders he made to be supportable. 

It is not for this court to rule upon the merits of the 
respondent's contentions and it does not seek to do so. All 
this court has done is to examine the evidence before the 
President when he made the orders under appeal and 
concluded that on that occasion he did not have before him 
the necessary evidence to establish the base needed to make 
those orders on that occasion. That does not preclude proper 
argument of the issues for final determination. 

For these reasons I would allow the appeal. 
IPP J 

I have had the advantage of reading, in draft form, the 
reasons for judgment of Franklyn J. I agree with those 
reasons, and the orders proposed, and have nothing further 
to add. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 2 of 1992. 

In the matter of an appeal numbered 2 of 1992, against the 
decision of the President of the Western Australian 
Industrial Relations Commission in matter Numbered 1053 
of 1991 dated 4th day of February 1992. 
Between: 

Lynsey Barrington Carter 
Appellant 

and 
Marjorie Ann Drake 

Respondent. 
Western Australian Hotels and Hospitality Association Inc. 
(Union of Employers) and Burswood Resort (Management) 

Ltd. 
Second Respondent. 

(Interveners). 
Before: 

MR JUSTICE FRANKLYN ACTING PRESIDENT 
MR JUSTICE NICHOLSON 

MR JUSTICE IPP. 
20th October 1992. 

Order. 
HAVING heard Mr P.M. Nisbett (of Counsel) and J.G.M. 
Fiocco (of Counsel) for the Appellant, and having heard Ms 
C.L. Tan (of Counsel) for the Respondent, the Court doth 
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order that Appeal No 2 of 1991 be allowed and all of the 
orders made by the President of the President of the Western 
Australian Industrial Relations Commission on 4th February 
1992 are quashed. 

J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Westralian Equipment Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. 797 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

19 November 1992. 
Reasons for Decision. 

THE PRESIDENT: These are the reasons for decision of 
Commissioner Fielding and myself. 

This was an appeal against the decision of the Commis- 
sion at first instance, constituted by the Senior Commis- 
sioner. The appeal was brought properly under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

What occurred was that there was an application, 
application No. C 128 of 1992, in which the applicant sought 
the assistance of the Commission under s.44 of the Act, 
because of a dispute regarding the intent of an agreement 
between the respondent and the appellant herein over the 
Metal Trades (General) Westralian Equipment Pty Ltd 
(Reduced Hours and Earnings) Order 1991 (No. C 103 of 
1991). 

The dispute also related to provisions of the Metal Trades 
(General) Award No 13 of 1965. There was an allegation 
that the company had breached the award. 

The order of the Commission at first instance, including 
recitals, was made on 8 June 1992 following a s.44 
conference, and reads as follows:— 

"Whereas pursuant to Section 44 of the Act an 
industrial dispute was referred to the Commission; and 

Having heard the parties before me in conference on 
the 4th day of June, 1992, and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
the Commission hereby orders— 

That the Order issued in matter No. C 103 of 
1991 and which appears in the W.A. Industrial 
Gazette at Volume 71, Part 1, Sub part 3 pages 
776-777 is hereby cancelled." 

Order No. C 103 of 1991 was made by Commissioner R N 
George on 22 February 1991 and appears at pages 6-7 of the 
appeal book (hereinafter referred to as "AB"). 

The grounds of appeal herein are as follows (see page 2 
(AB)):— 

"1. The Commission in issuing the Order in matter 
No. C 128 of 1992 ("the proceedings") on 8 June 
1992 erred in law and exceeded its jurisdiction in 
that: 

(a) the Order is contrary to the provisions of 
Section 44(6) of the Act; 

(b) no opportunity was afforded to the Appellant 
to make submissions as to the legality of 
issuing the Order pursuant to Section 44(6); 

(c) no opportunity was afforded to the Appellant 
to make or apply to make submissions or 
produce evidence with respect to the subject 
matter of the Order. 

The Appellant seeks an Order that the appeal 
be upheld and the Order be quashed." 

It was submitted to us that the order was contrary to the 
provisions of s.44(6) of the Act, and, in particular, we were 
referred to the views of the Full Bench in Fremantle Port 
Authority v. CMEU 71 WAIG 2012 at 2013 and Fremantle 
Port Authority v. CMEU 71 WAIG 2471 at 2473. 

The submissions were as follows:— 
(1) The orders were outside power under s.44 of the 

Act, and they could not be final orders unless they 
were heard and determined by the Commission, 
which they were not. 

(2) There was no suggestion in the orders that they 
were made for the purposes of s.44(6)(ba) orders 
in that they were made until conciliation or 
arbitration is resolved or for any matter referred 
to in s.44(6). 

(3) None of the orders herein made purported to be 
either interim or interlocutory or of limited 
duration, but final orders determining the matter, 
and it is clear that the Commission had no power 
to make them. 

All of those submissions reflect the law as the 
Full Bench decided it in Fremantle Port Authority 
v. CMEU (op cit) and Fremantle Port Authority 
v. CMEU (op cit). 

(4) It was submitted that no opportunity was afforded 
to the appellant to make submissions as to the 
legality of issuing the order pursuant to s.44(6). 

In our opinion, it is patently clear that the appellant was 
not afforded the opportunity to make submissions of the kind 
referred to in submissions, and the failure to afford such an 
opportunity was a denial of natural justice. Indeed, no 
opportunity was afforded to the appellant to make or apply 
to make submissions or produce evidence with respect to the 
subject matter of the order, and that is clear too. 

What occurred here is that the Commission purported in 
conference proceedings to make orders which could only be 
made after a hearing and determination. Its orders were 
made contrary to natural justice and without power and 
without expressing any discernible reason as to why it had 
made the orders. That latter flaw is another flaw in the 
decision, although it was not raised on appeal and we do not, 
of course, find on it for that reason (but see Ruane v. 
Woodside Offshore Petroleum Pty Ltd 71 WAIG 913). 

In the circumstances, it is quite clear that we have no 
alternative but to quash the order. We do so. 

As to the question of natural justice, there are many 
observations made upon this aspect (but see the Full Bench's 
decision in RRIA v. AMWSU and Others 72 WAIG 25 at 
49 (FB) and the cases cited therein, and also RRIA v. 
AMWSU and Others 70 WAIG 2083 (IAC)). It follows that 
for all those reasons the decision, and following RRIA v. 
AMWSU and Others (IAC) (op cit), should be quashed. 

We should add, too, that the appeal in this matter was 
conceded by Mr O'Byme who appeared for the respon- 
dents.The decision will be quashed, there being no power 
in us to remit under s.49(5) the matter back as he invited us 
to do. 

COMMISSIONER GREGOR: This appeal is against the 
decision of the Commission at first instance to issue an 
Order following a conference held by it on the 8th of June 
1992. The Order reads: 

"Whereas pursuant to Section 44 of the Act an 
industrial dispute was referred to the Commission; and 

Having heard the parties before me in conference on 
the 4th day of June 1992, and pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979, 
the Commission hereby orders— 

That the Order issued in matter No. C 103 of 
1991 and which appears in the W.A. Industrial 
Gazette at Volume 71, Part 1, Sub part 3 pages 
776-777 is hereby cancelled." 

The grounds of appeal submitted by the Appellant appear 
at page two of the Appeal Book. They are set out in full in 
the reasons of His Honour the President. However, it is a 
fair summary that the grounds allege that in issuing the 
Order the Commission erred in law and exceeded its 
jurisdiction because its Order was contrary to section 44(6) 
of the Industrial Relations Act 1979. Further, that the 
Appellant in these proceedings had no opportunity to make 
submissions about the legality of the Order before its issue 
or to produce any evidence in respect of the subject matter 
of the Order. It was on those grounds that the Appellant 
sought an order from the Full Bench that the appeal be 
upheld and the Order quashed. 

The Appellant made submissions in support of the appeal 
however, at the conclusion of those submissions, Mr 
O'Byme, who appeared for the Respondent, conceded the 
appeal. In doing so he submitted to the Full Bench that, in 
the circumstances, because the dispute was extant, the 
matter be referred back to the Commission at first instance. 

After considering the argument advanced by the Appel- 
lant I accept that the concession by the Respondent is 
properly based. There is no power under Section 49(5) of 
the Act which would enable the Full Bench to remit the 
matter in the way suggested. That being so, I would allow 
the appeal and the Order at first instance be quashed. 

THE PRESIDENT: The appeal will accordingly be 
upheld and the decision at first instance quashed. 

Appearances: Mr M. J. Beros, as agent, on behalf of the 
appellant. 

Mr S. O'Byme on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Westralian Equipment Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. 797 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

26 October 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 26th day of October 1992 and having heard 
Mr M. J. Beros, as agent, on behalf of the appellant and Mr 
S. O'Byme on behalf of the respondent, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day, the 26th day of October 1992, 
ordered:— 

(1) That appeal No 797 of 1992 be and is hereby- 
upheld. 

(2) That the decision of the Commission in applica- 
tion No. C 128 of 1992 made on the 8th day of 
June 1992 be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Westralian Equipment Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. 797 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

7 September 1992. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 7th day of September 1992, and the 
respondent having by letter dated the 3rd day of September 
1992 sought leave to have the matter adjourned, and the 
appellant having consented in writing on the 3rd day of 
September 1992 to the adjournment, and both parties having 
consented in writing to waive their rights to Speak to the 
Minutes of Proposed Order in accordance with s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the said 
letters having been filed herein, it is this day, the 7th day 
of September 1992, ordered by consent that appeal No. 797 
of 1992 be and is hereby adjourned to 10.30 am on the 26th 
day of October 1992. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nappy Happy Hire Pty Ltd 

and 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1170 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 

16 November 1992. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 16th day of November 1992 and the 
appellant having by letter dated the 11th day of November 
1992 sought leave to have the matter adjourned sine die to 
enable the appeal herein to be discontinued, and the 
respondent having consented by letter dated the 12th day of 
November 1992 to the adjournment to allow the appeal to 
be discontinued, and both parties having consented in 
writing to waive their rights to speak to the Minutes of 
Proposed Order in accordance with s.35(4) of the Industrial 
Relations Act 1979 (as amended), and both letters having 
been filed herein, it is this day, the 16th day of November 
1992, ordered that appeal No. 1170 of 1992 be and is hereby 
adjourned sine die to enable the appeal to be discontinued 
by consent. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 



2752 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tri Star Group Pty Ltd 

and 
David James Ball. 
No. 955 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
12 November 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal against the decision of the Commis- 
sion, constituted by a single Commissioner, made on 29 July 
1992 whereby it dismissed an application made by the 
appellant. 

The appeal was properly made under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), and the amended grounds of appeal, formal 
parts omitted, read as follows (see pages 3-4 of the appeal 
book):— 

"(1) The Commission erred in law, being a denial of 
procedural fairness to the Appellant, in determin- 
ing to immediately proceed to hear matter No. 308 
of 1992. 

(2) The Commission erred in law, being a denial of 
natural justice to the Appellant, in determining to 
immediately proceed to hear matter No. 308 of 
1992. 

(3) The following grounds are submitted as a result 
of the Commission issuing its Reasons for 
Decision in matter No. 853 of 1992. 

(i) (a) The Commission erred in determining 
that the matter before it was "different 
to those extant before the District 
Court'' (p4 of the Reasons) when this 
issue was not argued and/or required to 
be determined. 

(b) The Commission erred in determining 
that matter No. 308 of 1992 "constitute 
industrial matters and therefore matters 
appropriate to be dealt with, and should 
ordinarily be dealt with, by (the) Com- 
mission" (p3 of the Reasons), when this 
issue was not argued and/or disputed 
and/or required to be determined. 

(c) As a consequence of the determinations 
expressed in (a) and (b) above, the 
Commission erred in applying the 
wrong test(s) to the facts that were 
presented to it. 

(ii) The Commission erred in law in not taking 
cognisance of or sufficient cognisance of all 
the facts that were presented to it by the 
Appellant. 

(iii) The Commission erred in law in not taking 
cognisance of or sufficient cognisance of the 
Appellant's submissions with respect to:— 

(a) The similarities of the arguments that 
would be presented on behalf of the 
Appellant before the Commission and 
the District Court, 

(b) The potential for inconsistent decisions 
to be made should both the Commission 
and the District Court be presented with 
similar arguments, 

(c) The injustice and/or prejudice suffered 
by, in particular, the Appellant. 

(iv) The Commission erred in law in not taking 
cognisance of or sufficient cognisance of the 
Appellant's submissions with respect to:— 

(a) the fact that the matter before the 
Commission and the matter before the 
District Court are matters pertaining to 
law and, 

(b) that both matters are capable of being 
claimed and, particular to the Respon- 
dent, counterclaimed within the District 
Court. 

(v) The Commission erred in law in not taking 
cognisance of or sufficient cognisance of the 
Appellant's submissions with respect to: 
(a) matters of public interest, 
(b) matters of prejudice, 
(c) matters of injustice. 

(4) The Commission erred in law in that it failed to 
give any or adequate reasons for decision. 

The Appellant seeks from the Full Bench of the 
Western Australian Industrial Relations Commission 
an order in the terms originally sought by the 
Appellant, that is, to dismiss Application No. 308 of 
1992 or refrain from further hearing and determining 
that matter until the District Court has heard and 
determined the related complaint before it." 

The order appealed against dismissed an application 
under s.27(l)(a) of the Act on 29 July 1992. 

The matter became quite unnecessarily confused because 
there was an application before the Commission at first 
instance, application No 853 of 1992, whereby the appellant 
sought, by virtue of s.27(l) of the Act, to have the 
Commission refrain from hearing an application, application 
No 308 of 1992, which was an application by the respondent 
herein for contractual benefits. This was brought, of course, 
under s.29(b)(ii) of the Act. 

In fact, a problem has arisen because what was in fact an 
interlocutory application in application No 308 of 1992 was 
given a separate number, and, therefore, treated by the 
appellant as a separate matter, which it was not. The sooner 
that this practice ceases the better. It is unnecessary and can 
lead to confusion, as it did here. 

To emphasise what we have said, by virtue of s.27 of the 
Act, the application to the Commission to refrain from 
hearing the matter could have been brought on orally at any 
time. In our experience, such is often the practice and one 
available under s.27 itself. 

As to the question raised by ground (3) and the 
amendments to it, the Commission correctly identified the 
differences between the action in the District Court and the 
proceedings before the Commission. 

True it is that some matters of the claim in these 
proceedings can be the subject of counter claim in the 
District Court. However, the power to order return of papers 
is one which we are not persuaded yet, is beyond this 
Commission's power, although in this case it was beyond 
jurisdiction. 

Further, the writ was issued three months after these 
proceedings commenced. 

These were matters with which the Commission was 
competent to deal. It had embarked upon such a course, and 
the arguments to be advanced were not established before 
it or us as being so similar that there would be unnecessary 
duplication of litigation. 

The Commission at first instance then heard both matters 
together, as it was entitled to do, and as it in fact was entitled 
to do without any formal orders, since the application was 
plainly part of the proceedings commenced by application 
No 308 of 1992. 

The application proper, application No 308 of 1992, was 
filed on 9 March 1992. Application No 853 of 1992 to 
dismiss the application in application No 308 of 1992, or, 
alternatively, to have the Commission refrain from further 
hearing and determining that matter, was filed on 2 July 
1992. 
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Tri Star Group Pty Ltd (the abovenamed appellant) is the 
plaintiff in an action No 3594 of 1992 commenced in the 
District Court by Writ of Summons dated 16 June 1992 
directed to the respondent in these proceedings, and the 
applicant in application No 308 of 1992. The statement of 
claim in the District Court addresses the alleged conduct of 
Mr Ball (the abovenamed respondent) in relation to a 
contract of employment that had existed between the parties 
and sought remedies not available to Tri Star Group Pty Ltd 
in the Commission. Those were quite plainly as follows:— 

(1) Damages for breach of confidentiality. 
(2) An accounting of profits made by the defendant. 
(3) The return of the plaintiffs papers taken by the 

defendant. 
(4) Costs. 

As the Commission at first instance quite rightly 
observed, numbers (1) and (3) are not within the power of 
the Commission to award. It found that remedy number (2) 
was not appropriate, nor was (4), which was specific to the 
District Court action. 

The Commission then went on to say that there were 
separate proceedings afoot before the District Court and the 
Commission which involve the same parties. It accepted, as 
submitted, that the causes for the two were capable of 
prosecution before the District Court whereas those identi- 
fied in the action of the District Court were not able to 
proceed before the Commission. 

It then went on to find, quite rightly, that there was a 
power to deal with industrial matters and that this was an 
industrial matter. It plainly is, on the face of it, a matter 
which s.29 of the Act empowers the Commission to deal 
with. 

The Commission then held that Mr Ball was entitled to 
proceed with the application before the Commission, as Tri 
Star Group Pty Ltd was entitled to seek the remedy that it 
did before the District Court, since the matters were 
different. 

The practical problem which arises in this matter is a 
delay in the hearing of the matter, the answer and counter 
proposal having been filed on 31 March 1992. Otherwise, 
the application would, in the normal course of events, have 
been disposed of by now, and the question of the late issue 
of a writ in the District Court would not have arisen. 

However, there was no denial of natural justice to the 
appellant at all. The Commission at first instance heard an 
application to refrain from hearing the application or 
otherwise discontinue it, and having heard the arguments 
dismissed that application. (As to the requirements of 
natural justice, in that regard, see Hocks v. Davies 67 WAIG 
1527 and Dianella Hotel and Others v. FCU 69 WAIG 
2303). There was full opportunity to make the submissions 
on the application. 

In addition, there is no ground raised before us that the 
matters raised before the District Court are such that they 
ought to prevent this matter from being heard, or that 
injustice will occur. It is our duty to avoid duplication and 
unnecessary litigation. However, these proceedings are 
within jurisdiction and were well under way before the writ 
issued and may well have been completed, but for this 
appeal. 

S.26(l)(a) and (b) of the Act requires us to dismiss the 
appeal. No ground of appeal is made out. 

In particular, proceeding with this matter does not 
occasion injustice, nor is it contrary to the public interest. 

As to ground (4), on the tests set out in Ruane v. Woodside 
Offshore Petroleum Pty Ltd 71 WAIG 913, the reasons for 
decision were and are entirely adequate. TTiat ground fails 
for that reason. 

In the circumstances, the appeal is dismissed. 
Appearances: Mr P Brunner, as agent, on behalf of the 

appellant. 
Mr D J Ball, the respondent, on his own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tri Star Group Pty Ltd 

and 
David James Ball. 
No. 955 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
22 October 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21st day of October 1992 and having heard 
Mr P Brunner, as agent, on behalf of the appellant and Mr 
D J Ball, the respondent, on his own behalf, and the Full 
Bench having reserved its decision on the matter, and having 
determined that reasons for decision will issue at a future 
date, it is this day, the 22nd day of October 1992, ordered 
that appeal No 955 of 1992 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS- 
Application for Alteratio 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 1009 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER A.R. BEECH. 

10 November 1992. 
Reasons for Decision. 

(Given extemporaneously on 29 October 1992 at the hearing 
and edited by the Full Bench). 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

We will issue Minutes of Proposed Order authorising the 
Registrar to register these alterations in terms of the 
amended schedule to the application, we being satisfied that 
those provisions of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") which are 
required to be satisfied have, on the material before us, 
including affidavit and oral evidence, been satisfied. They 
are the provisions referred to in s.62 of the Act. In particular, 
we are satisfied that s.55(5) of the Act, which refers to 
overlapping, is not an obstacle to this application being 
successful in that there is no evidence that such will occur. 

Further, there were no objections by members. 
In addition, the application was authorised in accordance 

with the applicant organisation's rules, and reasonable steps 
were taken to adequately inform all members of all the 
matters required by s.62(3) of the Act in accordance with 
s.62(3). 

Appearances: Mr G N Hocking (of Counsel) on behalf of 
the applicant. 
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Mr R A Keegan on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch as objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA. 

No. 1009 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER S.A. KENNEDY. 

COMMISSIONER A.R. BEECH. 

2 November 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 29th day of October 1992 and having heard 
Mr G N Hocking (of Counsel) on behalf of the applicant and 
Mr R A Keegan on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch as objector, and the 
Full Bench having determined that the objector herein has 
sufficient interest to appear and object to the application 
herein, and whereas the objection filed herein by The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch was withdrawn on the basis of the making and 
granting of an application pursuant to s.58(3) of the 
Industrial Relations Act 1979 by the applicant herein to 
amend such application in the terms of the order hereinafter 
appearing as order (2), and the Full Bench having given its 
reasons for decision orally on the 29th day of October 1992, 
it is this day, the 2nd day of November 1992, ordered as 
follows:-— 

(1) That leave be and is hereby granted to Mr G N 
Hocking (of Counsel) to appear on behalf of the 
applicant herein. 

(2) That leave be and is hereby granted to the 
applicant to amend the application herein in the 
following terms of the schedule (exhibit 2 herein 
tendered on the 29th day of October 1992), 
Proposed Alteration to Rule 2 of the Registered 
Rules of The Forest Products, Furnishing and 
Allied Industries Industrial Union of Workers, 
WA:— 

"Insert the following words immediately after 
the existing sub-rule (1) of Rule 2.—Constitution, 
immediately prior to sub-rule (m): 

Notwithstanding the foregoing persons 
engaged in felling or cutting of timber in 
plantations at Gnangara, Mundaring, Yan- 
chep and Pinjar shall be eligible for member- 
ship of the Union provided that such persons 
are at the time of this application not eligible 
to be members of any other Union registered 
in the State of Western Australia." 

(3) That the Registrar be and is hereby authorised to 
register the alteration to rule 2 herein in accor- 
dance with order (2) hereof. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62. 

In the matter of an application by "The Forest Products, 
Furnishing and Allied Industries Industrial Union of 

Workers. W.A." 
No. 1009 of 1991. 

TREVOR JOHN POPE DEPUTY REGISTRAR. 
2 November 1992. 

Decision. 
HAVING been directed by the Full Bench I have this 2nd 
day of November 1992 registered an alteration to rule 
2—Constitution, in terms of the Full Bench Order in this 
matter. 

T.J. POPE, 
Deputy Registrar. 

- WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 745 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 

10 November 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application by The Federated Miscellaneous 
Workers' Union of Australia, WA Branch, an organisation 
as defined in s.7 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), to alter its 
eligibility rule to take in, (to paraphrase the alteration 
sought), persons employed in or in connection with the 
industries of laundries, dry cleaning and/or linen repair, 
including various specified categories of employee. The 
order herein sets out the alteration. 

There were no objections filed by any members of the 
applicant organisation. 

In addition, an objection was filed by the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, which was withdrawn when the 
application herein was amended pursuant to s.58(3) of the 
Act, upon application by Ms Blaskett on behalf of the 
applicant organisation to, paraphrase it, exclude persons 
eligible for membership of the Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch who might otherwise be eligible for membership 
of the applicant organisation pursuant to the alteration 
sought. 

The application has as its background moves for closer 
association between the federal Miscellaneous Workers' 
Union and the federal Clothing and Allied Trades Union. 

It is fair to say that any claim for coverage of persons 
employed in the industries or occupations covered by the 
proposed alteration was ceded by the State Clothing Union, 
The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers, insofar as it was necessary so 
to do. 

Indeed, we heard evidence to that effect from Mrs Ruth 
Margaret Geneff, the Secretary of the State Clothing Union. 
That evidence, amongst other things, pointed out the 
scattered spread of employees throughout this State and the 
fact that there was only one employee, in any event, 
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employed in laundries who was a member of the organisa- 
tion and he consented to the alteration. 

In addition, there was evidence that there were a 
substantial number of persons who could in fact be recruited 
to the applicant who worked in dry cleaning shops. 

The State Clothing Union, however, did not have the 
resources to properly look after persons who were eligible. 
That was the evidence. We accept it. 

In the circumstances, we are satisfied, upon the evidence, 
that the rules of the union have been complied with in the 
making of this application, that less than 5% of members 
have objected to the making of the application, that 
reasonable steps have been adequately taken to inform the 
members of the intention of the organisation to apply for 
registration of the proposed alteration, and to inform the 
members, or any of them, that they may object to the making 
of the application, or to the alteration, or any of them, by 
forwarding a written objection to the Registrar. We are 
satisfied of that, having regard to the structure of the 
organisation. 

The members have been afforded a reasonable opportu- 
nity to make an objection. In particular, we refer to the three 
magazines published by the applicant organisation which 
contain copies of an advertisement setting out the proposed 
alteration and which were exhibited herein. 

We are also satisfied, on the evidence, that all of those 
matters required to be complied with, by virtue of s.62 of 
the Act, and its application of s.55, s.56 and s.58(3) of the 
Act, apply. 

Having regard to the evidence of Ms Geneff, which we 
have referred to above, we are, in particular, satisfied that 
there will be no overlapping, and that, even if there were, 
there is good reason consistent with the objects of the Act 
prescribed in s.6 to permit the registration, having particular 
regard to s.6(e) and (g). 

In the circumstances, and for those reasons, we made the 
order authorising the alteration in terms of the amended 
application herein. 

Appearances: Ms D A Blaskett on behalf of the applicant. 
Mr M D Cuomo (of Counsel) on behalf of the Transport 

Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, seeking leave to object. 

herein to amend such application in the terms of the order 
hereinafter appearing as order (2), and the Full Bench having 
determined that its reasons for decision will issue at a future 
date, it is this day, the 28th day of October 1992, ordered 
as follows:— 

(1) That leave be and is hereby granted to Mr M D 
Cuomo (of Counsel) to appear on behalf of the 
objector, the Transport Workers' Union of Austra- 
lia, Industrial Union of Workers, Western Austra- 
lian Branch. 

(2) That leave be and is hereby granted to the 
applicant to amend the application herein in the 
following terms of the schedule dated the 27th day 
of October 1992:— 

"Delete existing subrule 2(b) and "insert" in 
lieu thereof the following:— 

(2) (b) In or in connection with the industries 
of laundries, drycleaning and/or linen 
repair including but not limited to 
tradesperson drycleaners, receivers and 
despatchers, cleaners, repairers, spot- 
ters, pressers, hand ironers, wet clean- 
ers, steam air-finishers, examiners of 
garments, assemblers of garments, sort- 
ers of garments, washing machine oper- 
ators and laundry hands throughout the 
state of Western Australia. 

Provided that no person shall be 
eligible for membership by reason only 
of being employed in work of such kind 
as would if he had been so employed on 
the twenty seventh day of October 1992 
made him eligible for membership of 
the Transport Workers' Union Western 
Australian Branch, Industrial Union of 
Workers." 

(3) That the Registrar be and is hereby authorised to 
register the alterations to rule (2)(b) herein in 
accordance with order (2) herein. 

By the Full Bench 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 745 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 

28 October 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 27th day of October 1992 and having heard 
Ms D A Blaskett on behalf of the applicant and Mr M D 
Cuomo (of Counsel) on behalf of the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch seeking leave to object, and the Full 
Bench having determined that the objector herein has 
sufficient interest to appear and object to the application 
herein, and whereas the, objection filed herein by the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch was withdrawn on the 
basis of the making and granting of an application under 
s.58(3) of the Industrial Relations Act 1979 by the applicant 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62. 

In the matter of an application by The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 

for alteration of registered rules. 

No. 745 of 1992. 

T. POPE DEPUTY REGISTRAR. 

28 October 1992. 
Decision. 

HAVING been directed by the President in his Order dated 
28 October 1992,1 have this day registered an alteration to 
Rule 2—Office, in terms of the schedule attached to the 
order of the President in this matter. 

T. POPE, 
Deputy Registrar. 
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PRESIDENT— 

HHcrttt®its ci©€ilt with   

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers. Western Australian Branch. 
No. 1331 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

16 November 1992. 
Reasons for Decision. 

THE PRESIDENT: By this application made under s.49(l 1) 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act") the applicant sought an order 
that there be a stay of proceedings in application No CR 458 
of 1992 pending the hearing and determination of appeal No 
1213 of 1992. 

On 12 October 1992 I made an order, upon application 
by the same applicant, in application No 1216 of 1992, that 
the operation of the order of the Commission made on 7 
September 1992 in application No CR 458 of 1992 be stayed 
pending the hearing and determination of appeal No 1213 
of 1992. 

This application is different in that it seeks a stay of the 
whole of the proceedings at first instance. 

The applicant has sufficient interest to make the applica- 
tion because it was a party at first instance. 

It now seeks an order staying the whole of the proceedings 
before the Commission. The respondent opposes the making 
of such an order. 

The respondent did not comprehensively argue its case in 
opposition to the application in application No 1216 of 1992. 
TTie respondent did upon this application. 

The order sought to be stayed was an order that the 
respondent produce certain documents to assist to enable the 
Commission, which had made what it described as a 
preliminary finding as to jurisdiction, to determine jurisdic- 
tion. 

The appeal alleges that the matters raised before the 
Commission were outside jurisdiction because the claim 
before the Commission was a claim for enforcement which 
was within the jurisdiction of the Industrial Magistrate (see 
ground 1). 

Next, in the appeal the allegation is that the Senior 
Commissioner failed to have proper regard for these matters 
and failed to give proper reasons for his decision (see ground 
2). 

It is also alleged that the orders will not assist the 
Commission to reach a proper finding (see ground 3). 

The appeal against the order will be heard on 23 
November 1992. 

The order which is set out in full in my reasons for 
decision dated 20 October 1992 in application No 1216 of 
1992 appealed against (see pages 7-8 of the appeal book) 
contains a recital that the orders are made pursuant to the 
powers conferred on the Commission under the Act. That 
implies, in my opinion, a recital of its preliminary finding 
of jurisdiction. However, it has made no other finding as to 
jurisdiction. 

Further, my attention was drawn to s.24 of the Act. By 
that section a finding by the Commission that a matter is an 
industrial matter is not subject to s.49 of the Act, (ie) the 
right to appeal is final and conclusive with respect to those 
proceedings. However, s.24 must be read as a whole. 

By virtue of s.24(2), a determination under s.24(l) is not 
a "decision", as defined in s.7 of the Act, for the purposes 
of s.49 or s.90, unless and until the proceedings have 
concluded, or unless and until leave to appeal is granted by 
the Commission making the declaration. 

There was a determination of jurisdiction implicit in the 
preliminary finding that this is an industrial matter, but 
proceedings have clearly not concluded and there is no 
decision for the purposes of s.49, nor has leave been granted 
to appeal. 

In the circumstances, based on that finding, there is no 
"decision" to be stayed. This application will therefore be 
dismissed for that reason. 

In any event, there is no power in the Commission, 
constituted by the President, under s.49(l 1) of the Act, to 
stay the operation of proceedings, only of the decision at 
first instance. The application fails, too, for those reasons. 

It is open to the respondent to make application in matter 
No 1216 of 1992 as to what should occur as to the orders 
made there. 

I should add that my remarks as to the law are confined 
to the arguments put to me in this matter. I have not had, 
of necessity, broad and detailed argument as to the law and 
they cannot reflect on the Full Bench's decision as to any 
matters of law on appeal. 

However, for those reasons, it being unnecessary for me 
to consider any other arguments put to me, the application 
is dismissed. 

Order accordingly 

Appearances: Mr J G Hanly (of Counsel) on behalf of the 
applicant. 

Mr R D Farrell (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

J-Corp Pty Ltd 

and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 

No. 1331 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

16 November 1992. 
Order. 

THIS matter having come on for hearing before me on the 
26th day of October 1992 and the 13th day of November 
1992 and having heard Mr J G Hanly (of Counsel) on behalf 
of the applicant and Mr R D Farrell (of Counsel) on behalf 
of the respondent, and having reserved my decision on the 
matter, and reasons for decision being delivered on the 16th 
day of November 1992 wherein I found that the application 
should be dismissed and gave reasons therefor, it is this day, 
the 16th day of November 1992, ordered that the application 
be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 
Editor's Note: Procedural Order follows 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch. 
No. 1331 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

28 October 1992. 
Order. 

THIS matter having come on for hearing before me on the 
26th day of October 1992 and having heard Mr J G Hanly 
(of Counsel) on behalf of the applicant and Mr R D Farrell 
(of Counsel) on behalf of the respondent, and the applicant 
having requested that the hearing of the application herein 
be adjourned, and there being no objection by the 
respondent, it is this day, the 28th day of October 1992, 
ordered that application No 1331 of 1992 be and is hereby 
adjourned to 9.00 am on the 13th day of November 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 

undcis fDC^c^t\CJn IOG' ™^ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cameron Philip Lewis and Peter Bonney 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
Nos. 1193 and 1194 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

11 November 1992. 
Reasons for Decision. 

THE PRESIDENT: These were two applications (heard 
together by consent) under s.66 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") by two persons who claimed that they had applied for 
membership of the respondent organisation and had not been 
admitted to membership. If that is the case, then I have 
jurisdiction under s.66. In addition, they seek orders relating 
to the rules of the respondent organisation. 

S.66(l)(b) prescribes that a person who has applied for 
and not been admitted to membership in an organisation 
may apply to the President for an order or direction under 
s.66. 

It was not in issue before me that the organisation named 
as respondent is an organisation as defined in s.7 of the Act, 
and, in fact, it is fair to say that that is a matter of some 
substantial knowledge in the Commission as currently 
constituted. 

The applicants are both carpenters and joiners. Their 
employer or prospective employer is a body called the 
Aboriginal Building Company, although in the case of Mr 
Peter Bonney he was described as a potential employee. Mr 
Cameron Philip Lewis is an employee. On the facts, both 
were employees. 

The "Principal" of the Aboriginal Building Company is 
Mr Frank Patrick Mullaley, who gave evidence in the 
matter. 

The background to this matter is the well known dispute 
over construction activities at the Old Swan Brewery site. 

I heard an application, too, from the Aboriginal Building 
Company for leave to intervene pursuant to s.27(l)(k) of the 
Act. I was not persuaded that there was sufficient interest, 
on this occasion, pursuant to the principles set out in Gaims 
and Dempsey v. RANF 69 WAIG 2343, and the cases cited 
therein, to give such leave. 

It is clear that both Mr Lewis and Mr Bonney are and 
were, at the material time, carpenters and joiners by trade. 
Their trade certificates, curricula vitae and the oral evidence 
established it. 

There was evidence from Mr Cameron Philip Lewis, Mr 
Frank Patrick Mullaley, Mr Edward James Mullaley and Mr 
Ratu Sakenarsa Yavu-Kama. 

Mr Edward James Mullaley is the Managing Director of 
the Aboriginal Building Company, as well as two other 
building companies. One of his employees at another 
company had no difficulty obtaining a "ticket" from the 
respondent organisation to work on another site on 16 
September 1992. He went into the office beforehand and was 
given an application form which he completed and upon 
which his membership was accepted. 

Mr Cameron Philip Lewis had a call from a builder called 
Multiplex offering positions for two carpenters to be 
employed on the Swan Brewery site. 

Mr Frank Patrick Mullaley made inquiries on 1 Septem- 
ber 1992 of the respondent organisation about the details of 
acquiring union membership for two carpenters that he 
intended to employ so that he could pass the information on 
to them. He was told that union membership was available 
simply by being at the office the following morning, and if 
not that afternoon it was too late then. Next morning the 
office opened at 7.00 am and he was told fees and details. 
He then asked if he could obtain tickets on the site and was 
told by the person concerned, when he said that it was the 
Swan Brewery site, that the union would be in touch with 
the two persons concerned. He asked whether there was a 
problem with them receiving the tickets and was told "I 
think you know our stand on that". He said "I don't know 
the stand on that". He was then told that he was being smart. 
That was the end of the conversation. 

As a result, their company was unable to fulfil the contract 
to provide two carpenters, because no tickets were issued. 

Mr Lewis, Mr Bonney and Mr Edward James Mullaley 
approached the union on the following day, 2 September 
1992, and asked that they be granted membership of 
respondent organisation. They saw Mr Neil Flynn, the 
Acting Secretary, who refused. 

Mr Lewis asked for a union ticket for Mr Bonney and 
himself. Mr Flynn stated that the union would refuse Mr 
Bonney and himself membership, because the books were 
full, saying "Why should we give you work" when they 
have got other union members who have been unemployed 
for 12 months? He also mentioned that it would set back the 
aboriginal ways for some 20 years. 

Mr Lewis told me that it was quite obvious that he was 
going to be refused a ticket. 

He also told me that he was stunned by the remarks which 
he thought were racial and political. 

Mr Lewis receives "assistance" as a Director, (ie) 
financial assistance in the form of a government subsidy. No 
money is paid by the company to him for Director's fees or 
salary. 

None of this evidence was denied. I find as a fact that two 
gentlemen who were eligible to join the organisation as 
carpenters and joiners were not given forms to complete. As 
carpenters and joiners they are eligible to join the union, and 
it was not so disputed, because of rule 4.1 which provides:— 

"The Union shall consist of all workers (save as in 
hereafter provided) employed in timber yards, saw- 
mills, box factories, plywood and veneer mills, turnery 
and joinery establishments and saw servicing establish- 
ments." 
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Rule 4.2 provides:— 
"The Union shall also consist of an unlimited 

number of persons employed, or usually employed 
in the State of Western Australia as carpenters 
and/or joiners (including ships' carpenters and 
joiners, carpenters employed on jetties, and 
wharves, dams and bridges) and joinery assem- 
blers and roof tile fixers and bricklayers, stone- 
workers, stonemasons, marble masons, stone, 
marble or slate polishers, stone, marble or slate 
machinists and stone, marble, or slate sawyers and 
labourers in the industry of monumental masonry 
and foreman, sub-foremen or apprentices to or in 
any of the foregoing trades provided that no 
foreman tradesman or sub-foreman tradesman 
(except acting foremen tradesmen or acting 
sub-foremen tradesmen) who is eligible for mem- 
bership of The Foremen (Government) Industrial 
Union of Workers, W.A. as at the 11th day of 
December 1986 shall be eligible for membership 
of the Union." 

Rule 4.5 provides:— 
"A person shall not be a member of the Union 

who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some finan- 
cial benefit or assistance under the rules of the 
Union whilst not being a worker." 

In this case, the evidence was that the two applicants were 
employees or prospective employees of the Aboriginal 
Building Company. It was not, in fact, submitted that they 
were not. They have a Certificate of Trade Studies in 
Carpentry and Joinery. Their curriculum vitae each demon- 
strates that they have been involved in that sort of work over 
the last several years. 

Mr Harris, who appeared for the respondent organisation, 
submitted that, in the circumstances, since rule 5 requires 
that one has to apply for membership and that the applicants 
did not, and since the Committee did not refuse membership, 
then there was no breach of the rules and no jurisdiction. 

It seems to me that, following R v. Aird; ex parte AWU 
129 CLR 654, the rules of the respondent organisation must 
be generously interpreted. Thus, to say that the respondent 
organisation is not refusing an application, in circumstances 
which it refuses to make an application form available for 
completion, would create the ridiculous situation that a 
person could not make an application because he/she was 
not given an application form to complete. Then, because 
he/she was not given an application form to complete, he/she 
could not complain under s.66 of the Act that his/her 
application was refused. That is not what rule 5 means. To 
interpret it so would create an absurdity. 

There were some loose references to Mr Lewis being the 
partner of Mr Frank Patrick Mullaley or a Director of the 
Aboriginal Building Company, but he received no Direc- 
tor's salaries or fees on the evidence. He received a grant, 
(ie) financial assistance in the form of a government subsidy. 

In any event, he was clearly described as an employee by 
Mr Frank Mullaley, who also described Mr Bonney as a 
potential employee. 

I am satisfied that they were and that they were not 
sub-contractors or employers. 

True it is that applications for membership are to be made 
under rule 5.—Applications for Membership of the rules, 
which provides:— 

"Applications for membership of the Union shall be 
in writing and in the form determined by the 
Committee of Management. All applications shall be 
accompanied by payment of such sum or sums of 
money as the Committee of Management shall deter- 
mine by way of contributions, entrance fees and other 
fees. No application for membership shall be unreason- 
ably refused. Upon admission to the Union and upon 
renewal of membership each member shall be entitled 
to a written receipt of moneys paid to the Union and 
to written acknowledgment of membership of the 

Union. The Committee of Management may allow such 
credits or debits as it may think fit in respect of 
contributions, levies, entrance and other fees in respect 
of members transferring membership to or from any 
other union or in respect of unemployed, junior or any 
other class of member." 

In the circumstances, one has to hold that persons eligible 
for membership were refused membership and that the acts 
of Mr Flynn constituted a refusal of membership contrary 
to the rules. 

1 am satisfied that both applicants were eligible for 
membership within the terms of rule 4 of the respondent 
organisation's rules. 

I am also satisfied that they were refused membership by 
Mr Flynn who made it quite clear that that was what was 
occurring. 

Indeed, they were not even given application forms to 
complete, unlike Mr Yavu-Kama. 

Mr Flynn acted with the ostensible authority of the 
respondent organisation. What he did has not been repudi- 
ated by the Committee. 

Indeed, this application was opposed by the respondent 
organisation. 

Further, no evidence was called by the respondent 
organisation to rebut what was put, and, insofar as it is 
necessary for me to draw inference detrimental to the case 
of the respondent, I do so (see Jones v. Dunkel (1959) 101 
CLR 298). 

It is quite clear that membership was refused to the 
applicants contrary to rule 5, because there was at best no 
chance given to seek admission to membership, and at most 
a plain refusal. I so Find. It is quite clear, on the undenied 
and unshaken evidence for the applicants, that this was done 
because they wished to work on the Swan Brewery site. 

In the context of s.66 of the Act, I find that the two 
applicants were refused admission to membership and were 
entitled to make this application, which was made within the 
President's jurisdiction. 

I am also satisfied that they were, at the material time, 
eligible for membership, and, subject to completing applica- 
tion forms and paying fees, should have been admitted to 
membership. 

I will order and direct that they be so admitted. 
I would also add that the evidence suggested that a 

criterion for membership was the availability of employ- 
ment. The two are separate altogether. A person is entitled 
to membership because of his/her eligibility under rule 4. 

In this case, the applicants were clearly employed or 
usually employed as carpenters and/or joiners within the 
meaning of rule 4.2. They were not to be refused 
membership on Mr Flynn's view of the Swan Brewery site 
dispute, as the evidence revealed occurred. 

The fact that this matter has not been dealt with by the 
Committee of Management and that Mr Flynn's actions 
were not repudiated by the Committee of Management, even 
after the serving of the application upon the union, lead to 
the inference, on the balance of probabilities, that the 
Committee of Management itself acted in such a way as to 
refuse the application. It was for the applicants in these 
applications to establish their case upon the balance of 
probabilities. They have done so. 

In the circumstances, there will be a declaration that these 
gentlemen are eligible for membership and that they should 
be admitted to membership on completion of the correct 
application for membership and payment of dues. 

Declare accordingly. 
Appearances: Mr O C Moon, as agent, on behalf of the 

applicants and seeking leave to intervene on behalf of the 
Aboriginal Building Company. 

Mr P C Harris on behalf of the respondent. 
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WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cameron Philip Lewis and Peter Bonney 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
Nos. 1193 and 1194 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

11 November 1992. 
Order. 

THESE matters having come on for hearing before me on 
the 20th day of October 1992 and having heard Mr O C 
Moon, as agent, on behalf of the applicants, and seeking 
leave to intervene on behalf of the Aboriginal Building 
Company pursuant to s.27(l)(k) of the Industrial Relations 
Act 1979, and Mr P C Harris on behalf of the respondent, 
and having reserved my decision on these matters, and 
reasons for decision being delivered on the 11 th day of 
November 1992, it is this day, the 11th day of November 
1992, ordered and declared as follows:— 

(1) That the intervener herein has no sufficient 
interest such as to enable it to be granted leave to 
intervene in these proceedings pursuant to 
s.27(l)(k) of the Industrial Relations Act 1979. 

(2) That as at the 20th day of October 1992 the 
abovenamed applicants were eligible to be admit- 
ted as members of the respondent organisation. 

(3) That the abovenamed applicants be admitted to 
membership of the said respondent organisation as 
and from the date of these orders upon completion 
of application forms and upon the payment of 
subscriptions or fees thereunder pursuant to rule 
5 of the rules of the respondent organisation. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 
Editor's Note: Procedural Order follows 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cameron Philip Lewis and Peter Bonney 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
Nos. 1193 and 1194 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

25 September 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 25th day of September 1992 and having heard Mr 
O C Moon on behalf of the applicants and Mr P C Harris 
on behalf of the respondent, and having made orders and 
given directions, and whereas I have found it necessary to 
make such orders and give such directions as are necessary 
or expedient for the expeditious and just hearing and 
determination of this matter, it is this day, the 25th day of 
September 1992, ordered and directed as follows:— 

(1) That applications No 1193 of 1992 and No 1194 
of 1992 be heard and determined together, 

(2) That the applicants herein file and serve further 
and better particulars of their applications within 
seven days of the 25 th day of September 1992. 

(3) That the applicants herein provide discovery and 
inspection of all documents to be discovered and 

inspected within seven days of the 25th day of 
September 1992. 

(4) That leave be and is hereby granted to the 
applicants herein to request particulars of the 
answer and counter proposal provided such re- 
quest is filed and served before 5pm on Tuesday 
the 29th day of September 1992. 

(5) That any particulars so requested be filed and 
served herein within seven days of the 29th day 
of September 1992. 

(6) (a) That the applications herein be and are 
hereby adjourned for hearing and determina- 
tion to 10am on Ttiesday the 20 th day of 
October 1992. 

(b) That the question of the intervener's right to 
intervene herein be and is hereby reserved for 
hearing and determination on that date. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Fiona Q'Sullivan and The Operative Painters' and 

Decorators' Union of Australia, West Australian Branch, 
Union of Workers. 
No. 1287 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

3 November 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application brought under 
s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") by the applicant. 

It was not submitted that the applicant was not a person 
of the class referred to in s.66 of the Act. 

Indeed, it seemed to be accepted that I had jurisdiction 
to determine the application. 

The amended application was in the following terms:— 
"1. An order that rule 21.22 be deleted and the 

following substituted therefor: 
21.22 "Financial Member" for the pur- 

pose of this rule shall mean a member who 
is financial on the 31st day of August in the 
year in which an ordinary election pursuant 
to this rule is held. 

2. A declaration that on the proper interpretation of 
rules 9.4, 9.5 and 9.6 any member whose 
contributions have been or are remitted or ex- 
empted by the Executive Committee or by 
operation of those rules as at the 31st day of 
August 1992 is deemed to be a financial member 
of the union and entitled to vote in the forthcom- 
ing elections". 

The first respondent's answer was in the following 
terms:— 

"In answer to the application of Mr David Hassan 
filed the 7 October 1992, the respondent, Ms Fiona 
O'Sullivan, whose address for service is care of the 
State Crown Solicitor, 38 Mounts Bay Road, Perth: 

1. Opposes the terms of clause 1 of the order 
sought. 

2. Further says that the President has no 
jurisdiction to make the orders sought." 

The second respondent did not file an answer. 
The facts in the matter are these. 
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The second respondent is an organisation as that is 
defined in s.7 of the Act. The second respondent is an 
organisation of employees. The applicant is a member of the 
second respondent organisation. I will refer to the second 
respondent hereinafter as "the OPDUWA". 

It is administered together with the Western Australian 
branch of the Federal organisation which is, of course, an 
entirely different entity. 

The Federal organisation is The Operative Painters' and 
Decorators' Union of Australia. 

An election was conducted for the office of Secretary (as 
well as other offices) in the State branch of the Federal 
organisation this year. The result of that election were 
declared by the Australian Electoral Commission's Return- 
ing Officer on 27 August 1992. In that election, the applicant 
was successful, defeating Mr Frederick Albert Smith by nine 
votes. 

Mr Smith applied on 1 September 1992 to the Federal 
Court (Smith v. Operative Painters and Decorators Union of 
Australia, WA Branch application No WAI 6 of 1992) for 
an inquiry into that election pursuant to s.218 of the 
Industrial Relations Act 1988 alleging an irregularity. 

At the centre of that application is a claim that the roll 
of financial members should have been closed no later than 
4 June 1992. It is alleged, too, in that application, that the 
Returning Officer allowed the roll to be kept open at least 
until 24 August 1992 by virtue of instructing the organisa- 
tion to provide rolls dated 25 June 1992 and supplementary 
rolls dated 3 August 1992 and 20 August 1992 and adding 
persons to the rolls thereby who were not eligible to vote 
(see paragraph 1, page 3, exhibit 2). 

The ballot for election to offices of the respondent 
organisation, the OPDUWA, is to commence on 9 Novem- 
ber 1992 and to be completed by declaration of the poll in 
early December 1992. 

The State rules are, materially, as regards the election, in 
the same terms as the Federal rules. 

This election was required under s.69 of the Act, and the 
first respondent, Ms Fiona O'Sullivan, is the Returning 
Officer for the election, appointed by the Western Australian 
Electoral Commissioner, Mr L E Smith. Mr Frederick 
Albert Smith and the applicant are candidates for the 
position of Secretary in the OPDUWA. 

Ms O'Sullivan decided, for the purposes of the election, 
that the rolls for the election should be closed as at 4 June 
1992, which she held to be the "quarter night" for the 
purposes of rule 21.22 of the State rules. That is the roll 
would close on the night of the Quarterly Meeting, prior to 
the Annual Meeting, (ie) 4 June 1992 (see exhibits 7A and 
7B). 

The Australian Electoral Commission took the view that 
31 August 1992 was the date for the closure of the rolls, but 
that is, of course, the subject of the proceedings in the 
Federal Court before Lee J. 

Ms O'Sullivan's position, as Mr Cock (of Counsel) put 
it to me, is that she would like to be directed as to when the 
"roll" should "close" to comply with the rules. 

A question also was raised as to the eligibility of 
unemployed persons who are members of the organisation. 

In the end, the applicant did not seek to have the 
proceedings adjourned until after the Federal Court had 
determined the application before it, although that was part 
of the relief for which he initially applied. 

What is involved here, primarily, is an interpretation of 
the rules under s.66(2) of the Act, although there was some 
reference, too, in submissions by Mr Schapper (of Counsel) 
to disallowing the rules as undemocratic in the event that 4 
June 1992 was the closing off date. 

For the purposes of interpreting the rules, it is necessary 
to examine the rules in question in the context of the whole 
of the rules. 

It is necessary to interpret them, too, applying the 
principles set out in R v. Aird; ex parte AWU 129 CLR 654 
at 659 per Barwick CJ and in HSOA v. Minister for Health 
(1981) 61 WA1G 616 at 618 per Brinsden and Smith JJ, and 

I do so. In HSOA v. Minister for Health (op cit), Brinsden 
J, with whom Smith J agreed, said at page 618:— 

"Generally speaking the correct approach to the 
interpretation of a union rule is to interpret it in the 
same manner as any other document. It must be 
remembered however that union rules are not necessar- 
ily drafted by skilled draftsmen. It is therefore 
necessary, I think, in construing a union rule not to 
place too literal adherence to the strict technical 
meaning of words but to view the matter broadly in an 
endeavour to give it a meaning consistent with the 
intention of the draftsman of the rule." 

I will now turn to some of the relevant rules. 
Rule 7. Subscriptions provides as follows:— 

"7.1 The annual subscription payable by members 
shall be, junior apprentices 1st year $10.00, 
2nd year $20.00, 3rd year $30.00, 4th year 
$40.00. 

In the case of adult members the annual 
subscription rate shall be as varied hereunder 
in accordance with the following formula. 

As from the 1st day of September 1982 
and each subsequent year on the 1st Septem- 
ber the annual subscription shall be fixed at 
1% of the Painter's wage as hereunder 
defined as at 31 st August. 

The calculation of the subscription rate 
shall be made at the 1st day of September by 
multiplying the percentage applicable from 
the preceding table of the Painter's wage 
hereunder defined by 52 and taken to the 
nearest 5 cents. 

7.2 For the purpose of this rule Painter's wage 
means the total wage prescribed in subclause 
9.2(a) of clause 9. Wages in the Award 
known as the National Building Trades 
Construction Award 1975, or in any other 
Award made to apply to the same industry as 
that Award. 

7.3 On or after the 1st March, 1982, contribu- 
tions shall be paid half-yearly in advance and 
shall be due on the 1st day of March and 1st 
day of September in each year. 

Accounts outstanding on the 1 st April and 
the 1st October may be sued for and 
recovered without notice in any court of 
summary jurisdiction. 

A member who has paid his account to 
June 1982 will be credited with three months 
fees in advance as from the 1st March 1982." 

Rule 7.3 provides that on or after 1 March 1982 
"contributions" shall be paid half yearly in advance and 
shall be due on 1 March and 1 September in each year. 

Thus, "contributions" due are due and payable half 
yearly in advance before those dates. In my opinion, 
contributions and subscriptions, if one reads the whole of 
rule 7, are used interchangeably. 

Accounts outstanding on 1 April and 1 October may be 
sued for and recovered without notice in any court of 
summary jurisdiction. 

Rule 9. Financial Members provides as follows:— 
"9.1 "Financial Member" shall mean:— 

(a) Any ordinary member who has paid all dues 
and moneys owing within fourteen (14) days 
after the date in which contributions fall due. 

Provided, however, that upon payment of 
all dues and moneys owing, subsequent to the 
fourteen (14) days provided for herein, a 
member shall be deemed to be immediately 
financial. 

(b) Any member exempt from payment by 
reasons of age. 

9.2 No member who has become unfinancial shall be 
entitled to any of the privileges of membership 
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until he has reduced his indebtedness within the 
limits prescribed in Clause 1. 

9.3 (a) The receipts held by a member shall be 
considered evidence of his payments and 
indebtedness. 

(b) In the absence of such proof, the Branch 
books shall be regarded as conclusive evi- 
dence of the state of his account. 

9.4 The Executive Committee may, upon application, 
remit all or any portion of a members arrears, if 
it is shown that he has become indebted through 
misfortune. 

9.5 (a) The Executive Committee may remit all or 
any portion of a members contributions in the 
case of his being unable to work through 
sickness. 

(b) Notice, in writing, of such sickness must be 
forwarded to the Secretary, and remission of 
contributions shall count from the date of the 
reception of such notice. 

(c) Immediate notice must also be given to the 
Secretary of the members recovery from such 
sickness; failure to comply will entail the 
loss of any sick rebate to which the member 
may have otherwise been entitled. 

9.6 Members who sign out of work book between the 
hours of 8.00 a.m. and 5.00 p.m. shall be exempt 
from contributions for the days so signed for each 
year.'' 

That means that a person is not a financial member unless 
he/she has paid all dues and moneys owing within 14 days 
after the date on which contributions fall due, (ie) within 14 
days after 1 March and 1 September in each year. 

The proviso to rule 9 means that if a member pays at any 
time after the 14 days to which I have just referred, he/she 
shall immediately be deemed to be financial (members 
exempt from payment by reasons of age are financial 
members). 

What is important though is that a member who has 
become '' unfinancial" is not entitled to any of the privileges 
of membership until he/she has paid what is due under rule 
9.1. 

The Executive Committee may, too, upon application 
under rule 9, remit all or any of a member's arrears if it is 
shown that he/she has become indebted through misfortune. 

That plainly means that the Executive Committee has a 
wide discretion to remit arrears in the case of misfortune, 
and thus enable the member not to be in arrears and not to 
be affected by rule 9.2. 

However, clearly, it can occur only where misfortune of 
a significant kind has been the cause of an inability to pay 
(unemployment over a period of time affecting the income 
of a member would be a clear example). 

Rule 9.5 makes special provision for remitting "contribu- 
tions" in the case of a person being unable to work through 
sickness. Notice in writing must be given to the Secretary. 
I would add that, in that context, sickness would mean, quite 
clearly, injury through accident. I also observe that rule 9 
is a general rule defining and prescribing for financiality and 
what being "financial" means. 

Both rule 9 and rule 10 give the Executive Committee 
power to remit "contributions" or to exempt from payment 
of subscriptions or contributions. To "exempt" means "to 
free from an obligation or liability to which others are 
subject; release". To "remit" means "to refrain from 
exacting, as a payment or service" (see The Macquarie 
Dictionary). 

Rule 10. Unfinancial Members provides as follows:— 
"10.1 Unfinancial members may sign out-of-work book 

but shall not be eligible for exemption of 
subscription for such period so signed. 

10.2 Any member or officer who is fined under these 
Rules shall receive Notice of same in his next 
account. Such fines shall become a first charge 

upon any moneys subsequently paid by the 
member to the Branch. 

10.3 Any levy which is imposed on members in 
accordance with Rule 8 shall be paid by each 
member within the period allowed for payment 
and if not paid the member so defaulting shall be 
deemed to be unfinancial. 

After any fine has been deducted, such levy 
shall be a first charge upon any payment made by 
the member, provided that upon payment of any 
arrears of fine or levy as aforesaid the member 
shall be deemed to be immediately financial 
provided that no subscription is in arrear." 

Rule 10.1 prescribes that unfinancial members may sign 
the "out-of-work book" but shall not be eligible for 
exemption of subscription for such period during which they 
are out of work. Therefore, a person is not entitled to an 
exemption if he/she is out of work. 

However, it would seem that such a person may be 
entitled to a remission, still, under rules 9.4 and 9.5. 

However, if a person signs the out-of-work book between 
the hours of 8.00 am and 5.00 pm, they will be exempted 
from contributions in respect of the days so signed for in 
each year (see rule 9.6). 

That does not apply to "subscriptions" because of rule 
10.1. 

Failure to pay levies which are imposable under rule 8 
also results in a member being unfinancial, subject to rule 
9. 

Rule 15. Purging Rolls provides as follows:— 
' 'The register of members shall be purged by striking 

off all members in arrears of dues for twelve (12) 
months, provided that such striking off shall not free 
such members from such arrears due to the Branch." 

That means that once a member is 12 months in arrears 
of dues, then he/she is required to be struck off the register 
of members and is then no longer a member. 

The effect of all those provisions is this. If a member is 
12 months in arrears with "dues", (which I take to be any 
amount due and owing under the rules of the organisation), 
the member is required to be struck from the rolls of 
membership and cannot, of course, vote. 

If a person is a member who is not a financial member, 
(ie) who has not paid all dues and moneys owing within 14 
days after they become due, then the member is not entitled 
to any of the privileges of membership. Clearly, privileges 
of membership include the right to vote and to stand for 
office. That is, of course, subject to what I say hereinafter 
as to rule 21. 

Reducing one's indebtedness within the limits prescribed 
in rule 9.1 means paying all dues and moneys owing at any 
time within 12 months of their falling due whereupon one 
is deemed to be immediately financial. 

Can one become financial, however, under rules 9.4, 9.5 
and 10.1? 

At first blush, there is some difficulty with the apparent 
interchangeable use of the words "contributions" and 
"subscriptions" in rules 7, 9 and 10. Perhaps a "levy" is 
a "contribution", because it is certainly not a "subscrip- 
tion". 

In rule 9.1 the word "contributions" would clearly cover 
both contributions and subscriptions, otherwise unfinancial- 
ity would not make sense as that term is defined. I conclude 
that these different terms, since they are also covered by the 
use of the word "dues", do in fact mean what is due by way 
of levy or subscription. 

A person indebted through misfortune can be "forgiven" 
arrears by the act of remission and since they are no longer 
due, would, by that act, be not in arrears and therefore 
"financial". The same applies in the case of sickness by rule 
9.5 after the proper notice. 

If a person is out of work, a person shall be exempt from 
contributions if he/she signs the out-of-work book between 
the hours of 8.00 am and 5.00 pm daily. In other words, 
he/she is exempt from contributions and is therefore 
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financial for those days when he/she signs the out-of-work 
book which he/she must sign between 8.00 am and 5.00 pm 
on each such day. Presumably, he/she does so at the 
"union" office. 1 was not told that. 

However, he/she may still be in arrears in which case rule 
9.4 applies, but that is a matter for the exercise of discretion. 

The question then arises under rule 10.1 as to the situation 
of an unfinancial member. An unfinancial member, (ie) one 
who has failed to pay dues and moneys who is out of work, 
is not eligible for exemption from subscriptions during the 
period when he/she signs. In other words, during that period, 
he/she is required to pay as and when subscriptions and 
levies are due to be paid. There can be no exemption or 
remission. 

It follows that once the debt or arrears is remitted or there 
is an exemption from contribution, and the total amount due 
is then remitted, (ie) no longer owing, or there is no 
contribution at all due because an exemption has been 
granted, a member may become financial in terms of rule 
9. 

Rule 9.4 would then still apply. 
However, one must see the effect of rule 21. 
I now turn to rule 21 which is an important rule. Rule 21 

applies to the election of officers. Each officer, except the 
Secretary, shall hold office for a period of two years from 
the conclusion of the Quarter Meeting following the Annual 
Meeting at which he/she is declared elected until the 
conclusion of the Quarter Meeting following the second 
Annual Meeting held thereafter when he/she shall retire (see 
rule 21.1). 

By rule 21 the Secretary is in different case. He/she holds 
office for a period of four years or thereabouts from the 
conclusion of the Quarter Meeting following the Annual 
Meeting at which he/she is declared elected until the 
conclusion of the Quarter Meeting following the fourth 
Annual Meeting held thereafter when he/she shall retire but 
be eligible for re-election (see rule 21.2). 

In other words, the Secretary and other offices (albeit for 
different periods) hold office from the conclusion of a 
Quarter Meeting after the declaration of election at an 
Annual Meeting until the corresponding Quarter Meeting 
two or four years after the commencement of office. 

The term of office runs from Quarter Meeting after 
Annual Meeting to Quarter Meeting after Annual Meeting 
separated by four years or thereabouts in the case of the 
Secretary (see also the case of an elected Organiser). 

Nomination forms are required to be available at the 
Annual Meeting and for three weeks thereafter at the branch 
offices and within those three weeks are required to be 
posted to or delivered to the Returning Officer (see rule 
21.6). 

Rule 21.13 provides as follows:— 
"(a) Ballot papers shall be posted to all financial 

members simultaneously with the circular sum- 
moning members to the Quarterly Meeting fol- 
lowing the Annual Meeting one (1) month prior 
to such meeting, and shall on completion be 
delivered by hand or post by members to the 
Returning Officer within three (3) weeks of date 
of issue. 

(b) A reply paid envelope shall be supplied with the 
ballot papers." 

Rule 21.22 is the crucial sub-rule. It provides as 
follows:— 

" "Financial Member" for the purpose of this rule 
shall mean a member who is fully financial on the 
quarter night preceding the Annual Meeting." 

The question is what does the phrase "quarter night" in 
that sub-rule mean? 

Before turning to that question, one is to discover when 
the Annual and Quarterly Meetings are to be held. 

Rule 34 applies. Rule 34 provides as follows:— 
"34.1 The General Meeting of the Branch shall be held 

quarterly at such time and place as may be decided 
upon by the Annual Meeting. 
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34.2 The Annual Meeting shall be held in September 
of each year. 

34.3 Special Meetings, Quarterly Meetings and the 
Annual Meeting shall be considered Summoned 
Meetings. 

34.4 The Secretary shall advertise Summoned Meet- 
ings in a daily newspaper circulating in the State 
of Western Australia at least three (3) clear days 
before the holding of said Meeting. 

34.5 ... 
34.6 Special Meetings shall be called, in cases of 

emergency, by the President. 
(a) with the consent of a majority of the officers 

or 
(b) at the request of twenty-five (25) financial 

members. 
34.7 ... 
34.8 ... 
34.9 ... 

34.10 The whole of these rules shall regulate the 
proceedings of all meetings in connection with the 
Branch." 

Thus, what is prescribed under the rules is as follows:— 
(1) The OPDUWA is required to hold General 

Meetings quarterly. 
(2) The Annual Meeting must be held in September 

of each year. 
(There is also provisions for Special Meetings to be 

summoned). 
Therefore, the Secretary remains elected by rule 21.2 until 

the conclusion of the Quarter Meeting following the fourth 
Annual Meeting which must be held in September 1992 if 
that is the fourth Annual Meeting. 

Nomination forms must have been available at that 
meeting in September and thereafter for three weeks (see, 
too, rules 21.3,21.12 and 21.21 of the Federal organisation's 
rules). 

So what one has is a situation where the Secretary every 
four years is elected following nominations received at the 
Annual Meeting in September of that year and within three 
weeks of that meeting. 

The next Quarter Meeting is in December 1992. At that 
meeting, the outgoing Secretary ceases to hold office and the 
newly elected Secretary is declared elected and holds office. 

In 1992 the Annual Meeting in September was the time 
for nomination forms to be available, as well as three weeks 
after. 

Ballot papers must be posted with the circular summoning 
members to the meeting for the December Quarter Meeting. 

In rules 21.1 and 21.2 there is reference to the "Quarter" 
Meeting. 

In rule 21.4 and other sub-rules such as rules 21.5, 21.13, 
21.15 and 21.18 there is reference to a Quarterly Meeting. 

A person is financial if he/she has paid all dues and 
moneys owing within 14 days after the date on which 
contributions fall due. 

In the case of a levy, they fall due when the organisation 
decides. 

In the case of subscriptions payable under rule 7, which 
are also referred to in rule 7 as contributions, they are to be 
paid half yearly in advance on 1 March and 1 September (see 
rule 7). 

If a person is paid up to June, he/she is credited a quarter 
in advance. Aside therefore from levies, about which 
nothing was said before me, there are two material dates for 
deciding financiality. One is 1 March when "contributions" 
are due, and the other is 1 September. 

There is one month's grace in each case before such 
amounts can be sued for. 

Indeed, one remains financial in reference to subscrip- 
tions until 14 days elapse after 1 March and 1 September 
(1992 in this instance). 
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The contributions do not fall due until these dates. Thus, 
if one pays one's half yearly "contribution" (levies aside) 
on 1 March in any year, one is financial until 1 September 
in that same year. 

Thus, I come to consider the phrase "the quarter night 
preceding the Annual Meeting". 

A date in June is, for example, irrelevant in that context 
because the payment is not due until 1 September. That 
payment of 1 September makes the member financial for the 
next half. 

The definition of "financial" applies to the whole of rule 
21. It does not just apply to the right to vote, but also to the 
right to nominate. A person is "financial" in terms of rules 
9 and 10. 

It is noteworthy that nominations open as at the 
September Annual Meeting and close within three weeks, 
that the election follows the Annual Meeting, and that there 
must be fmanciality on the quarter night preceding the 
Annual Meeting for the purpose of nominating and voting. 

The view taken by Ms O'Sullivan was that quarter night 
was the night of the Quarterly Meeting in June 1992, (ie) 
the Quarterly Meeting preceding the Annual Meeting. 

However, financiality is not geared to meetings, it is 
geared to half yearly contributions payable in advance. The 
use of the term quarter night is a little misleading therefore. 

Nevertheless, I think that the meaning is clear. The phrase 
does not refer to a meeting. Otherwise in a rule where 
"Quarter Meeting" or "Quarterly Meeting" is used 
frequently, (ie) in rule 21, it would use the term Quarter 
Meeting if the rule intended to so say. It does not. 

The word "night" must be interpreted differently. It 
could have been expressed more precisely, but HSOA v. 
Minister for Health {op cit) and R v. Aird; ex parte AWU 
{op cit) requires some generosity in interpretation. What the 
phrase means, therefore, is that before new liabilities fall 
due, within the September quarter when nominations open, 
and when an election occurs, a member must be fully 
financial, (ie) not in arrears. 1 September in each year brings 
a new liability to pay a subscription due in advance. 

There must be no arrears remaining from the preceding 
half year, because the new quarter contains the election 
process. 

There is a "cut off" point which is the night, (ie) 
midnight, after which eligibility to nominate and vote ceases 
if one is in arrears at all. One must be fully financial that 
night, (ie) not in arrears or owing any dues at that time. That 
means that because rule 21 is not diluted by rule 10, and a 
financial member for the purpose of voting or nominating 
for an election is as defined solely in rule 21.22, a person 
who is unfinancial cannot be assisted by rule 10.1. Further, 
however, whether a person is fully financial depends on 
whether any exemptions or remissions have occurred. In my 
opinion, the word "fully" which qualifies "financial" 
means that nothing will be owing which is due from a 
member and that either because it was fully paid or because 
there was a remission or exemption under rule 9. 

It is to be borne in mind, too, that up until then a person 
became financial once he/she paid all of his/her arrears 
(under rule 9.1). 

In my opinion, a person who before midnight on 31 
August, which is the night ending the quarter preceding the 
Annual Meeting in September 1992, is and was eligible to 
vote or to nominate for election under rule 21. The register 
of voters therefore "closed" on that date at that time. 

It follows, too, that any decisions made under rule 9 were 
required to be made by the Executive Committee to enable 
eligibility to be determined before that date and time insofar 
as arrears were to be remitted or any exemptions from 
contributions to be made. It will be obvious that 1 see 
nothing which requires me to say that the rule should be 
disallowed as being contrary to s.66(2)(a)(ii) or (v) of the 
Act. 

Declare accordingly. 
Appearances: Mr D H Schapper (of Counsel) on behalf 

of the applicant. 
Mr R E Cock (of Counsel) on behalf of the firstnamed 

respondent. 
Mr M J Heath (of Counsel) on behalf of the secondnamed 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Fiona O'Sullivan and The Operative Painters' and 

Decorators' Union of Australia, West Australian Branch, 
Union of Workers. 
No. 1287 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

3 November 1992. 
Declaration. 

THIS matter having come on for hearing before me on the 
30th day of October 1992 and having heard Mr D H 
Schapper (of Counsel) on behalf of the applicant, Mr R E 
Cock (of Counsel) on behalf of the firstnamed respondent, 
and Mr M J Heath (of Counsel) on behalf of the 
secondnamed respondent, and I having reserved my decision 
on the matter, and reasons for decision being delivered on 
the 3rd day of November 1992, it is this day, the 3rd day 
of November 1992, declared as follows:— 

(1) That upon the true interpretation of rule 21 of the 
rules of the abovementioned second respon- 
dent:— 

(a) That a member who was fully financial as 
defined by rule 9 was and is eligible to vote 
in or nominate for election to office in the 
election for office of Secretary of the said 
organisation to be conducted in the months 
of November and December 1992, if that 
person was fully financial as at midnight on 
the 31st day of August 1992, or, indeed, at 
midnight on the 31st day of August in the 
year in which any election is held. 

(b) That the register of members eligible to vote 
as aforesaid be closed as at the 31 st day of 
August 1992 at midnight. 

(2) That upon a proper interpretation of the said rules, 
and, in particular, rules 9.4, 9.5 and 9.6. any 
member whose contributions have been remitted 
or exempted so that there is no amount due or 
payable under rules 7 or 8 or otherwise due or 
payable under these said rules by virtue of such 
exemption or remission or by virtue otherwise of 
the operation of these rules as at midnight on the 
31st day of August 1992 is deemed to be a 
financial member of the said respondent and is 
entitled to vote in the said elections. 

Provided that a member who is unfinancial in 
terms of rule 10.1 of such rules shall not be 
eligible to vote in such election. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 
Editor's Note: Procudural orders follow. 

I will make a declaration accordingly. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

David Hassan 

and 

Fiona Sullivan. 

No. 1287 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

20 October 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 20th day of October 1992 and having heard Mr 
D H Schapper (of Counsel) on behalf of the applicant, Mr 
R E Cock (of Counsel) on behalf of the respondent, and Mr 
R D Farrell (of Counsel) seeking leave to intervene on behalf 
of The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, and 
having made orders and given directions, and whereas I have 
found it necessary to make such orders and give such 
directions as are necessary or expedient for the expeditious 
and just hearing and determination of this matter, it is this 
day, the 20th day of October 1992, ordered and directed as 
follows:— 

(1) That leave be and is hereby granted to Counsel to 
appear herein. 

(2) That The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers be and is hereby joined as a 
party to these proceedings. 

(3) That the applicant be and is hereby granted leave 
to amend the application in the terms of the 
Minute of Amended Orders Sought by substitut- 
ing paragraphs 1 and 2 hereof for the existing 
paragraphs 1 and 2 in Schedule A to the 
application herein:— 

"1. An order that rule 21.22 be deleted and the 
following substituted therefor: 

21.22 "Financial Member" for the 
purpose of this rule shall mean a 
member who is financial on the 31 st day 
of August in the year in which an 
ordinary election pursuant to this rule is 
held. 

2. A declaration that on the proper interpreta- 
tion of rules 9.4, 9.5 and 9.6 any member 
whose contributions have been or are remit- 
ted or exempted by the Executive Committee 
or by operation of those rules as at the 31st 
day of August 1992 is deemed to be a 
financial member of the union and entitled to 
vote in the forthcoming elections." 

(4) That application No. 1287 of 1992 be and is 
hereby adjourned for hearing and determination to 
10.00 am on Friday, the 30th day of October 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 

Application for— 
SWAN BREWERY AND COMBINED UNIONS 

(ENTERPRISE AGREEMENT) 1992 
No. AG 16 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Swan Brewery Company Limited 

and 
The Breweries and Bottleyards Employees' Industrial Union 

of Workers of Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Metal and Engineering Workers' Union—Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

The Plumbers and Gasfitters Employees' Union of 
Australia. West Australian Branch, Industrial Union of 

Workers 
and 

The Association of Draughting, Supervisory and Tfechnical 
Employees, Western Australian Branch 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. AG 16 of 1992. 

Swan Brewery and Combined Unions (Enterprise 
Agreement) 1992. 

COMMISSIONER S.A. KENNEDY. 
18 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application the parties 
seek to have an agreement registered under the Industrial 
Relations Act 1979 and pursuant to the Enterprise Bargain- 
ing Principle established by the Commission in Court 
Session in Matter No. 1752 of 1991 ("January 1990 State 
Wage Case"). The employer involved is the Swan Brewery 
Company Limited ("the Company"). The other seven 
parties are all the unions with industrial coverage of 
employees at the operations of the Company at Canning 
Vale. All of its operations are carried out at that location. 

The application is actually only one phase of a course 
embarked on over two years ago. That course has not only 
included consultation and negotiation between the parties 
before the Commission on this occasion, it has extensively 
involved the employees affected both directly and through 
their work-based representatives on consultative committees 
and a working committee known as the Single Bargaining unit. 

In all of this, apart from the successful outcome, there is 
a significant factor. That is the preparedness, eventually, of 
the relevant unions to maintain a watching brief throughout. 
In some measure 1 think this reflects an appreciation of the 
means engaged by the Company to secure adequate 
opportunity for the work based representatives to become 
fully integrated into the consultative process in recent years. 
Significant commitment of resources and effort by the 
Company to this end over some time is a matter of record. 
Along with this commitment has gone a ready acknowledge- 
ment by the Company that each of the unions had a 
legitimate interest which required ready access to informa- 
tion as to what was going on and what plans were being 
developed in the work place and a respect by the Company 
for the proper vested interests of the unions in the outcomes. 
The fact of all these circumstances between the unions, the 
Company and the employees is a significant reason for the 
successful outcome. 
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Thus, to the specific ends of this application, ten work 
based elected representatives of employees constituted a 
Single Bargaining Unit for negotiating with the Company. 
Each member of it attended external courses on award 
restructuring nominated by the unions prior to commencing 
discussions. The discussions commenced on 2 June 1992 
with the members of the Single Bargaining Unit deployed 
full time, with management, to gather data on the guidelines, 
other enterprise agreements and efficiency measures desired 
by the Company. The negotiations continued late in June 
with officials of the various unions having input. Out of this 
process a Joint Union/Company recommendation was put to 
the membership of each union in information sessions 
conducted in paid working time in the week commencing 
3 August 1992. In the following week each union held a vote 
of its membership under the auspices of the Single 
Bargaining Unit. Universal agreement resulted. 

The members of the Single Bargaining Unit were Mr 
Robert Bunce. Mr Cedric Pereira, Mr James Vicary, Mr 
Alan Scherini, Mr Paul Ward, Mr Hugh Forbes, Mr Graham 
Waterman, Mr Frank Larkins, Mr James Robinson and Mr 
Robert Boehm. It is noted that their contribution to the 
outcome has been significant; as has that of the management 
personnel directly involved. They are all to be congratulated. 

On a number of occasions I have remarked to all the 
unions with coverage at this Company's operations that 
there are too many of them (seven) and too many awards 
(five) for a work force of around 400. Some progress has 
been made. The awards have been amended to largely mirror 
one another. Two of the unions have a de-facto amalgama- 
tion arrangement. Another is readily providing authority for 
one of the other unions to represent it. But the real progress 
is in the work place where the fact of a number of unions 
has not been allowed to get in the way of proper 
restructuring in the interests of the employees and the 
employer's operations. This application represents a suc- 
cessful outcome of this. 

Having heard the parties and having considered the 
submissions in the light of the relevant Principle and the Act, 
the agreement between the parties will be ratified and, as 
stated by the Commission at the conclusion of the hearing, 
with that date being the operative date. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Swan Brewery Company Limited 

and 
The Breweries and Bottleyards Employees' Industrial Union 

of Workers of Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Metal and Engineering Workers' Union—Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 

Workers 
and 

The Association of Draughting. Supervisory and Technical 
Employees, Western Australian Branch 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. AG 16 of 1992. 

Swan Brewery and Combined Unions (Enterprise 
Agreement) 1992. 

COMMISSIONER S.A. KENNEDY. 
9 December 1992. 

Order. 
HAVING heard Mr P. McGuire on behalf of the Swan 
Brewery Company Limited, Mr R. Murphy on behalf of The 
Breweries and Bottleyards Employees' Industrial Union of 
Workers of Western Australia, Mr R. Dhue on behalf of the 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch, Mr T. Hodgson on behalf of the 
Metal and Engineering Workers' Union—Western Australia 
and The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, and Mr 
S. O'Byrne on behalf of the Australian Electrical, Electron- 
ics, Foundry and Engineering Union (Western Australian 
Branch) and The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial Union of 
Workers, and Mr R. Keegan on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch. 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Agreement between the parties titled the 
"Swan Brewery and Combined Unions (Enterprise 
Agreement) 1992" in the terms of the following 
Schedule be registered as an Industrial Agreement with 
effect on and from the 15th day of October 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be referred to as "Swan Brewery 
and Combined Unions (Enterprise Agreement) 1992". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Relationship to Parent Awards 
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6. Date and Period of Operation 
7. Aims of Agreement 
8. Commitment 
9. Increases to Rates of Pay 

Part I—Facilitative Clauses 
10." Casual and Part Time Employment 
11. Hours of Work 
12. Meal and Refreshment Breaks 
13. Casual Shift 
14. Principles Governing Cross Skilling 
15. Skills Acquisition and Utilisation 
16. Training 
17. Improvement Teams 
18. Consultation 

Part II—Efficiency Measures 
Part III—Levels 
Part IV—Leave Reserved 

• Training Matrix 
• Remuneration Systems 

Appendix A 

3.—Area and Scope. 
This Agreement shall apply to The Swan Brewery 

Company Limited operating within the State of Western 
Australia and employees who are eligible to be members of 
the organisations listed in Clause 4.—Parties Bound, of this 
Agreement. 

4.-—Parties Bound. 
(1) This Agreement shall be binding on the following 

parties. 
(a) The Swan Brewery Company Limited (hereinafter 

"the Company") 
(b) The following organisations of employees: 

(i) The Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western 
Australia (hereinafter "BBEIU"); 

(ii) Federated Clerks' Union of Australia, Indus- 
trial Union of Workers, W.A. Branch (here- 
inafter "FCU"); 

(iii) Metal and Engineering Workers' Union— 
Western Australia (hereinafter "MEWU"); 

(iv) Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) (hereinafter "AEEFEU"); 

(v) The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers (hereinafter 
"PGEU"); 

(vi) The Association of Draughting, Supervisory 
and Technical Employees, Western Austra- 
lian Branch (hereinafter "ADSTE"); 

(vii) The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 
(hereinafter "CMETSWU"). 

(2) The parties to this Agreement shall be bound jointly 
and separately to oppose any subsequent application by any 
other body or organisation to be joined to this Agreement. 

5.—Relationship to Parent Awards. 
(1) This Agreement shall be read and interpreted in 

conjunction with the relevant award/s as follows. 
Brewery Craftsmen Agreement, 1979 
Brewery Engine Drivers and Firemen Agreement 1979 
Clerks' (Swan Brewery Co. Ltd.) Award 1986 
The Brewing Industry and Malting Industry Award 
1982 
The Brewery Laboratory Employees Award 1983 
The Swan Brewery Company Limited (Superannua- 
tion) Award 1987 

(2) Where there is any inconsistency between the terms 
of Agreement and such award/s this Agreement shall prevail 
to the extent of the inconsistency. 

6.—Date and Period of Operation. 
(1) This Agreement shall operate from 1 July 1992 and 

shall remain in force until 31 August 1994. 
(2) This Agreement shall not continue to have effect 

beyond 31 August 1994, unless all parties to the Agreement 
agree to that course prior to 31 August 1994, with agreed 
matters being inserted into the relevant award/s. 

(3) The parties will meet to review the term and content 
of the Agreement at least 60 days prior to its expiry date. 

7.—Aims of Agreement. 
(1) To provide a framework upon which the Company and 

its employees can build an ongoing relationship which: 
(a) Respects and enhances the quality of work, social 

and family life. 
(b) Establishes the Company as a learning enterprise; 

that is, an enterprise where individuals, teams and 
the enterprise itself are continually learning and 
sharing in the development, transfer and the use 
of knowledge and skills. 

(c) Ensures work patterns enhance flexibility and 
efficiency for the benefit of the business, its 
customers, employees and shareholders. 

(d) Allows employees to gain and utilise a broader 
range of skills which add value to the work 
process. 

(e) Encourages all employees in the acquisition of 
higher skills and the exercising of autonomy in the 
performance of work through— 

(i) access to relevant and applicable training 
programmes; and 

(ii) the establishment of portable accredited 
skills related career paths and associated 
remuneration scales thus adding value to the 
work process. 

(f) Maintains a commitment to communication, gen- 
uine consultation and participation. 

(2) In support of these aims the parties will: 
(a) develop a learning based work organisation; and 
(b) introduce a skill formation programme; and 
(c) develop career paths which are consistent with the 

needs of industry generally, and the Swan Brew- 
ery specifically; and 

(d) introduce a consultative structure which involves 
all employees. 

8.—Commitment. 
During the period of operation of the Agreement— 

(1) There will be no extra claims in relation to wages 
except in accordance with the State Wage Case 
decision. 

(2) The terms and conditions of this Agreement will 
not be used to base or progress a claim against any 
other organisation or employer. 

(3) The Agreement shall not operate to cause an 
employee to suffer a reduction in wages or 
conditions (excludes overtime). Satisfactory com- 
pensation arrangements will be negotiated where 
necessary to achieve this end. 

(4) All wage claims including (1) above will be 
deferred until 1 September 1993 when the 
Company will guarantee a three percent minimum 
increase. 

Any further increase will be subject to the final 
development of a formula which is expected to be 
completed by 31 October 1992. 

9.—Increases to Rates of Pay. 
(1) In accordance with this Agreement, rates of pay for 

classifications contained within the awards and clauses 
listed in subclause (2) of this clause shall be: 

(a) increased by six percent from the date of 
ratification of the Agreement; and 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2767 

(b) increased by a minimum of three percent from 1 
September 1993 with the final quantum dependent 
on efficiencies achieved as provided in subclause 
(4) of Clause 8.—Commitment of this Agreement. 

(2) (a) The Brewing Industry and Malting Industry Award 
1982 of Part I—Brewing Industry. 
Subclause (1)—Rates of Pay of Schedule A—Wage Rates 
and Allowances. 

(b) Brewery Craftsmen Agreement, 1979—Part A—Swan 
Brewery Company Limited. 

Subclause (1) Weekly Wage—Adult Employees, sub- 
clause (2) Leading Hands and subclause (3) Weekly 
Wage—Apprentices, of Schedule A—Wages and Allow- 
ances. 

(c) Clerks' (Swan Brewery Co. Ltd.) Award 1986. 
Schedule A—Rates of Pay. 
(d) Brewery Engine Drivers and Firemen Agreement 

1979. 
Subclause (1) of Schedule A-—Wage Rates and Allow- 

ances. 
(e) The Brewery Laboratory Employees Award 1983. 
Schedule A—Rates of Pay. 

Part I—Facilitative Clauses. 
This Part covers facilitative clauses which are consistent 

with Clause 7.— Aims of Agreement, of this Agreement. 
10.—Casual and Part Time Employment. 

This clause applies only to the Company and employees 
entitled to be members of the ECU. 

(1) A casual employee is one who is employed by the 
Company to work full time for a period not exceeding four 
weeks or on a shorter term infrequent basis. 

(a) A casual employee shall be paid a loading of 25 
percent on the weekly wage prescribed in the 
award in lieu of entitlement to annual bonus, 
public holidays, annual leave, long service, sick 
and compassionate leave. 

(b) Casual employees shall not be utilised in higher 
graded positions to the detriment of full time 
employees. 

(2) A part time employee is one who is engaged to work 
for less than 35 hours per week on a permanent or regular 
basis. The average weekly hours of a part time employee 
should not exceed 24. The minimum hours worked per day 
shall be four. 

(a) A part time employee shall be entitled proportion- 
ate to the hours worked and 35, pro rata annual 
bonus, public holidays, annual leave, long service, 
sick and compassionate leave. 

(b) The Company shall specify in writing before the 
employee commences work on a part time basis, 
the prescribed weekly and daily hours of duty for 
the employee including starting and finishing time 
each day. 

(c) The Company shall give an employee one week's 
written notice of any proposed variation to the 
employee's ordinary hours of duty provided that 
the Company shall not vary the employee's total 
weekly hours without the employee's consent. 

(d) The consultative process shall be applied on each 
new occasion this subclause is used. 

(e) This clause does not operate to convert full time 
positions to a job sharing basis. Should an 
employee or employees however request such an 
arrangement, the FCU and the Company may 
agree to its implementation in that case. 

11.—Hours of Work. 
This clause shall apply to full time permanent employees 

engaged on an average 35 hour week. 
(1) Eight (8) hours will constitute the ordinary hours per 

day which for employees, other than shift employees, will 
be worked between 6.00 am and 6.00 pm. Starting and 
finishing times other than these may be agreed between the 
relevant union/s and the employer. 

(2) Ordinary hours shall be an average of 70 hours per 
fortnight and may be worked on any day Monday to Friday, 
providing days worked in any one week are consecutive 
unless there is mutual agreement to the contrary. 

(3) The average of 70 hours per fortnight will be achieved 
by the scheduling of rostered days off at the rate of 32 and 
33 days in alternate years. 

(4) A yearly departmental calendar will be drawn up by 
May of each year, in consultation with the relevant 
consultative committee, for operation over the period 1 
September to 31 August. The calendar may be subsequently 
changed by agreement given reasonable notice. The third 
Friday in January each year shall be a Rostered Day Off 
(RDO) in all departments. 

(5) Starting and finishing times for ordinary hours should 
be held to a regular agreed pattern. However they may be 
altered by agreement with one week's notice. 

12.—Meal and Refreshment Breaks. 
(1) (a) Employees are entitled to a meal break of 30 

minutes duration. 
(b) For day workers the break is unpaid, for shift workers 

it is paid. 
(2) (a) The meal break will be taken at a time suited to 

the work process; provided no employee shall be required 
to work beyond six hours without having a meal break, or 
take their break earlier than four hours after the commence- 
ment of their shift. 

(b) On day shift and day work no employee shall be 
required to commence lunch earlier than 11.30 am. 

(3) (a) Employees shall be entitled to a paid refreshment 
break once before their meal break and once after; provided 
that work processes and customer service are not adversely 
affected. 

(b) No employee shall be required to commence such 
break within 90 minutes proximity to a meal break. 

13.—Casual Shift. 
(1) A casual shift is one where an employee works one 

week of shift in isolation in one of the following 
circumstances: 

(a) In a process which is operating on casual shift; or 
(b) To replace another employee who is absent due to 

unforeseen or agreed circumstances. 
(2) A casual shift may not occur more frequently than one 

week in five. 
(3) A casual shift shall attract a penalty of 20 percent for 

afternoon shift and 25 percent for night shift. A casual shift 
penalty does not apply to day shift. 

14.—Principles Governing Cross Skilling. 
(1) (a) All unions agree with the principle of upskilling 

of employees respectively covered by them. 
(b) Cross skilling will be determined by union/s con- 

cerned through a consultative process and with the agree- 
ment of the affected union/s. 

(c) Cross skilling will only take place after all employees 
have received sufficient quality training in their respective 
fields. 

(d) Modules and courses will be examined and approved 
by a committee comprised of; 

(i) Training officer; 
(ii) Supervisor/s; and 

(iii) Four relevant union representatives. 
(e) Sufficient training will be determined by each separate 

union via a consultative process. 
(2) (a) All unions covering trades agree with the principle 

of upskilling of employees respectively covered by them. 
(b) Training will be determined by each union via a 

consultative process. 
(c) Cross skilling will only take place after all employees 

in trades have received sufficient quality training in their 
respective trade. 
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(d) Cross skilling will be determined by the relevant 
unions covering the trades concerned through a consultative 
process. 

(e) Modules and courses will be examined and approved 
by a committee comprising: 

(i) Training officer; 
(ii) Supervisor/s; and 

(iii) Four tradespersons from the relevant union/s. 
(3) Minor maintenance: 

(a) An amount of minor maintenance duties will be 
determined by consultation with trades personnel 
in conjunction with the principles applicable in 
subclause (1) of this clause. 

(b) Change overs will be undertaken by tradespersons 
but with the assistance of the relevant machine 
operators. 

(c) Operators will form part of the overhaul team led 
by the tradespersons. 

(d) Tools provided will be limited to the defined 
duties and only supplied after competency has 
been demonstrated as per the roll-out plan. 
15.—Skill Acquisition and Utilisation. 

(1) The parties to the Agreement are committed to the 
development and implementation of structured training 
programmes. This is consistent with the requirement for 
employees to acquire and utilise broader and more advanced 
skills to undertake the expanded range of functions 
associated with the whole of job concept. This involves 
equipping employees with the skills necessary to undertake 
direct or incidental tasks associated with the employee's 
operating area provided that it is safe, efficient, legal and 
logical to do so. 

(2) (a) It is a term of this Agreement that all employees 
shall agree to carry out any tasks within the recognised 
limits of their skills competence and training in accordance 
with the cross skilling principles set out in Clause 
14.—Principles Governing Cross Skilling, of this Agree- 
ment and meeting the requirements of the Swan Training 
Matrix. 

(b) This subclause has the effect of removing unnecessary 
demarcation lines by agreement in accordance with Clause 
14.—-Principles Governing Cross Skilling, of this Agree- 
ment; provided that it does not limit access by employees 
engaged in training. 

(3) Engineering, commissioning and supervisory staff 
may use tools only when carrying out inspections, testing 
equipment or instructing employees under agreed circum- 
stances; provided this does not replace in any way work 
which is carried out by employees covered by this 
Agreement. 

16.—Training. 
(1) Arrangements 
Where training relevant to the agreed matrix is undertaken 

by an employee, that training may be undertaken either on 
or off the job in accordance with the following conditions: 

(a) Where training is undertaken during ordinary 
working hours the employee concerned shall not 
suffer any loss of pay. 

(b) (i) Where the Company organises training out- 
side of an employee's rostered working hours 
such time shall be paid at ordinary rates with 
time off taken in lieu at such other time as 
is mutually agreed between the employee and 
the employee's supervisor. 

(ii) Where training cannot be organised or 
arranged per (i) hereof, such time for training 
shall be paid at a rate of double time. 

(c) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks in- 
curred in connection with the undertaking of 
training shall be reimbursed by the Company upon 
production of evidence for such expenditure. 

(d) Travel and parking costs incurred by an employee 
undertaking training in accordance with this 

clause which exceed those normally incurred in 
travelling to or from work shall be reimbursed by 
the employer. 

(e) Those employees required to enrol in evening/ 
night school for courses within the agreed training 
matrix shall do so without loss of pay and or time 
off in lieu, if these courses coincide with the 
established shift roster. 

(2) Trade Union Training Leave 
Employees nominated by a union party to this Agreement 

to attend during ordinary working hours the recognised 
Trade Union Training Authority Centre in Western Austra- 
lia or the Clyde Cameron Training College or courses 
organised and conducted by the employee's union shall do 
so without loss of pay subject to the following conditions: 

(a) That the Company receive written notice of the 
nomination from the relevant union setting out the 
times, dates, subject and venue of the course. 

(b) That the granting of such leave shall be subject to 
the convenience of the Company and such leave 
not unduly affecting the Company's operations. 

(c) That the Company shall not be liable to pay an 
employee attending such a course for more than 
the normal pay he/she would have received had 
he/she been attending work during his/her normal 
hours for the day or days concerned. 

(d) That the Company shall be provided with the 
proof of attendance of the representative at such 
course. 

(3) Training to Support Slotting 
(a) Where employees have been "slotted" into 

classifications attracting higher rates of pay, as 
determined by the Swan Brewery Training Matrix 
Competency Standards, they shall be required to 
enter into, forthwith, a programme of training 
within the agreed training matrix, (and agreed to 
by the relevant training review committees, 
comprised of union and Company representa- 
tives). 

(b) Employees entering into the above programmes, 
within the agreed training matrix, will be required 
to demonstrate to the relevant consultative com- 
mittee/s satisfactory progress at a 12 monthly 
review. 

17.—Improvement Teams. 
(1) The parties to this Agreement are committed to 

continuing improvement in the work place, where compati- 
ble with the aims of this Agreement. 

(2) Process Improvement Teams have been established 
and will continue to be formed as required and agreed in 
consultation with the union/s affected. 

(3) These Process Improvement Teams will involve 
members of the work force, and progress and results will be 
regularly reported through an agreed consultative process. 

18.—Consultation. 
(1) The Company and its employees are committed to 

improved effective consultation in the work place. Both 
parties agree that consultation will provide employees with 
an opportunity to participate fully in decisions which impact 
on their working lives and support the principle of 
consultation. It is acknowledged that a consultative commit- 
tee is not a decision making body. All recommendations of 
the consultative committee will be by consensus and subject 
to the ratification of the union membership affected. 

(2) A consultative committee comprising employee 
representatives from each of the unions party to this 
Agreement and designated company representatives of not 
more than equal number, will be formed on an enterprise 
and/or departmental basis as agreed, meeting regularly as 
required. 

(3) These committees have— 
(a) the role of auditing the effectiveness of the 

communication process and ensuring that em- 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2769 

ployee consultation and participation in matters 
affecting the work force is maintained. 

(b) the role of considering matters raised for the 
improvement of productivity and efficiency and 
monitoring the implementation of this Agreement. 

(4) The parties agree that effective consultation is 
dependant upon the participation of senior management at 
the director level on the enterprise consultative committee. 

(5) Team briefings will be conducted in local areas 
covering day to day topics of interest to the work force to 
the extent that each employee should participate at least 
monthly. 

(6) Team briefings shall be arranged at times suitable for 
the relevant shop stewards or their nominated deputies to 
attend. 

Part II—Efficiency Measures. 
This section covers specific efficiency measures which 

have been agreed for implementation under this Agreement. 
This Part does not operate to limit efficiency measures to 
those detailed here. They are however what has been 
contemplated for application under Part I—Facilitative 
Clauses in the negotiation of this Agreement. 

(1) Flexibility of Postered Days Off (RDO's) 
It is the intention to reduce the scheduling of 

RDO's in peak periods by: 
(a) Minimising RDO's in peak periods on a 

departmental basis provided that no em- 
ployee shall be required to work more than 
five consecutive five day weeks in any one 
year. 

(b) Enabling RDO's scheduled Monday or Fri- 
day, by agreement, being taken mid week. 

(c) Enabling RDO's to be taken in a weekly 
block in quieter periods. 

(2) Spread of Hours on Day Work (0600 hours to 
1800 hours) 
Enterprise wide application 

(a) Warehouse: Extend customer collection win- 
dows by utilising kegging and packaging 
staff throughout the working day. 

e.g. Start operators 
0600-1430 2 employees 
0930-1800 2 employees 
0730-1600 2 employees 

Instead of 6 employees 
0730-1600 

Maintenance: Early starts and late finishes to 
allow line set up and preparation. 

(b) All alteration to the work roster shall require 
a minimum of eight working hours' notice to 
the employee/s concerned, otherwise over- 
time rates shall apply for hours worked 
outside of the times therein, except when 
mutually agreed. 

(3) 12 Hour Shifts Where Agreed: 
(a) Utilities: Utilities 12 hour continuous shift 

roster (with pay averaging). 
(b) Waste Water Treatment Plant: Subject to 

satisfactory arrangements, there will be two 
skilled operators working 12 hour shifts 
0600—1800 covering Monday to Friday with 
Wednesday overlapping. 

(4) Part Time Provisions Where Agreed: This will 
include five positions in telemarketing provided 
that this provision will not apply outside of 
administration areas unless there is a request and 
specific agreement to the contrary. 

(5) Meal and Refreshment Breaks to be Flexible to 
Suit Work Requirements: 

(a) Warehouse: Postered lunch/tea breaks to 
ensure minimum disruption to operation/ 
service. 

(b) Packaging: 
(i) Operators will arrange lunch breaks 

within team to permit line to continue 
running, provided that this will be 
subject to availability of relief person- 
nel. 

(ii) Machines will operate while morning 
and afternoon "refreshment breaks'' are 
occurring. 

(c) Brewing: Operators will arrange lunch 
breaks within the team to permit continuity 
of process. 

(6) Reduction of Demarcation Lines: 
(a) Packaging— 

(i) Demarcation removal—teams will 
carry out quality control functions rele- 
vant to team needs and reporting format, 
i.e. D.O., C02, A.I.H. pasteuriser units. 

(ii) Operators will carry out minor mainte- 
nance, greasing change overs and ad- 
justments to their skill levels subject to 
agreement of the unions concerned. 

(iii) Operators will be responsible for turn- 
ing on and operating steam, water, 
energy valves, i.e. pasteuriser—bottle 
washer. 

(b) Brewing— 
(i) Operators will assist tradespeople where 

required. 
(ii) Subject to training and safety require- 

ments operators will perform plant 
isolations and fill out clearance certifi- 
cates prior to hand over. 

(iii) Operators will undertake "mainte- 
nance" tasks to the level of their 
training and subject to agreement of the 
unions concerned. 

(iv) Operators will perform, record and act 
upon quality checks within the scope of 
their training. 

(v) Operators will, to the level of their 
training, perform steam, air C02 and 
NH, isolations subject to safety stan- 
dards. 

(c) Utilities— 
All utilities operators are to undertake 

tasks within the operator's level of training 
and competence. This includes the following: 

(i) Making sketches of plant layout, equip- 
ment distribution systems. 

(ii) Performing calculations and compiling 
weekly C02 reports. 

(iii) Filing daily log sheets. 
(iv) Undertaking analyses, i.e. boiler waters, 

cooling waters, as the techniques and 
training become available. 

(v) Generating work orders directly to 
BHA. 

(vi) Using Personal Computers (PC's) for 
Expert Systems. 

(d) Waste Water Treatment Plant— 
(i) Operators will be trained to cover 

bobcat work and plant operations. 
(ii) Operators will, as equipment and train- 

ing become available, progressively 
perform appropriate quality control tests 
on the process operation, (i.e. pH, 
suspended solids, percentage moisture 
on sludge). 

(iii) Operator will perform agreed minor 
maintenance subject to agreement of the 
unions concerned. 
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(e) Laboratory— 
Employees in this section will: 

(i) Train others to perform agreed quality 
control checks. 

(ii) Accept removal of demarcations on 
agreed analyses. 

(iii) Participate in acceptance beer tasting. 
(iv) Not apply demarcations on sampling 

under agreed circumstances; and 
Micro laboratory employees will do cul- 

ture transfers to the level of their training. 
(f) Maintenance: As per subclause (2) of Clause 

14.—Principles Governing Cross Skilling of 
this Agreement. 

(7) Tradespersons/Maintenance on Three Panel Ros- 
ter in Packaging and Production Teams and on 
Day Work in Central Workshop 
Maintenance 

The maintenance department will be restruc- 
tured within the work force by dividing into three 
teams as follows. 
(a) Brewing team will consist of: 

8 Fitters (2 D/W, 6 Shift) 
1 Greaser (1 D/W) 
3 Electricians (Shift) 
3 Instrument Fitters (Shift) 

(b) Packaging Team will consist of: 
9 Fitters (3 D/W. 6 Shift) 
3 Greasers (Shift) 
3 Electricians (Shift) 

(c) Central Team will consist of: 
Remainder of work force (D/W) 

(8) Engineering Storepersons will have Three Panel 
Roster. 

(9) (a) Subject to (b) hereof, all employees eligible 
to be members of the BBE1U shall have 
wages paid fortnightly by direct deposit to 
the employee's bank, building society or 
Breweries Union Credit Society account, 

(b) The Company shall not be responsible for 
fees. 

(10) Order pickers to record their loads picked; 
provided that this activity does not affect current 
manning levels in areas covered by the FCU. 

(11) (a) No automatic coverage for short term ab- 
sence (e.g. one day) provided that this will be 
subject to safety, welfare and training re- 
quirements. 

(b) This includes: 
(i) Having to cover an employee on a 10 

hour break. 
(ii) Covering when employees are attending 

training. 
(iii) Covering due to absence through illness 

or accident. 
(12) Flexible Work Practices 

(a) Warehouse 
(i) All operators to apply job flexibility 

throughout a shift: that is when a work 
activity drops, operators complete other 
work and not simply wait for fork-lift 
work. 

(ii) All operators are to tally as required in 
kegging (after transitional agreement 
expires); provided that this does not 
include work done by employees cov- 
ered by the FCU. 

(iii) No impediment to employees using 
Emu Freight Services equipment with 
prior agreement will apply. 

(b) Packaging: 
(i) Operators are to communicate with 

other team members to adjust line speed 
to minimise "out of specification" 
product. 

(ii) Filler operators are to commence filling 
by, for example, 0715 hours allowing 
additional 15 minutes production. 

(iii) Fillers are to run additional 15 minutes 
to end of each day work shift with 
cleaning taking place within 45 minutes 
clean up time. 

(iv) Subject to safety, welfare and training 
requirements team members will move 
within teams and departments. 

(c) Utilities: 
(i) Operators will contribute to the crea- 

tion/update of operator manuals and 
training modules. 

(ii) Training hours are to be taken in eight 
hour blocks where appropriate and with- 
out infringement of days rostered off. 

(iii) Paid public holidays may be taken as 
leisure days by mutual agreement. 

(d) Maintenance: Tradespersons on call are to 
respond to operators' requests and when 
provided, to wear and respond to pagers. 

Part 111—Levels. 
The Company and its employees, in association with the 

unions is at an advanced stage of development of a 
competency based training matrix ("the Swan Training 
Matrix"); the time frame for completion of which is set out 
in Part IV—Leave Reserved, of this Agreement. 

Modules are being designed to meet State Employment 
and Skills Development Authority (SESDA) accreditation 
standards. 

Using criteria consistent with competency levels recom- 
mended by the National Training Board those involved will 
fit the matrix to a structure adopted from those guidelines. 
Provided that this does not apply to the initial slotting 
exercise. 

(1) Levels Structure 

Level 9 Incomplete 
% 
125 

$ 
650.00 

Level 8 Incomplete 120 624.00 
Level 7 Brewery Tradesperson IV 

Technician III 115 598.00 
Level 6 Brewery Tradesperson III 

Process Controller / Technician II 110 572.00 
Level 5 Brewery Tradesperson II 

Process Controller / Technician I 105 546.00 
Level 4 Brewery Tradesperson I 

Process Controller 100 520.00 
Level 3 Process Controller 95 494.00 
Level 2 Process Controller 90 468.00 
Level 1 Process Controller 85 442.00 
Entry Brewery Inductee 80 416.00 

(2) Access To Levels: Access to the above levels will be 
subject to employees satisfying the competency standards 
established in the "Swan Training Matrix". 

(3) Implementation 
Implementation of the Levels Structure per (1) hereof will 

be from 1 January 1993. 

Part IV—Leave Reserved. 
This Part covers those matters requiring further develop- 

ment which the parties are committed to complete within the 
time cited. 

(1) Swan Training Matrix: Supporting the level structure 
in Part III—Levels of this Agreement. Roll out plans are 
being developed where necessary to programme the im- 
plementation of cross skilling. (For completion by 31 
October 1992). 
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(2) Remuneration Systems: Pay averaging for utilities; 
salaried package for beer systems and merchandising; a 
formula to determine appropriate increases to apply from 1 
September 1993 (refer Clause 8.—Commitment of this 
Agreement). 

Appendix A. 
Award and Classification Award 6% Total 

Rate + Increase Wage 
per week on reg'n per week 

of Agmnt 1st pay 
per week period 

on/after 
15.10.92 

(1) The Brewing Industry and Malting $ $ $ 
Industry Award 1982 

(a) Transport: 
(i) Leading Hand Driver 466.80 28.01 494.81 

(ii) Driver of a Semi-Trailer 
with a capacity of 15-25 
tonnes 460.00 27.60 487.60 

(iii) Driver of a Tandem/ 
Semi-Trailer with a ca- 
pacity of 9-15 tonnes 455.30 27.32 482.62 

(iv) Driver of a vehicle with a 
carrying capacity of 5-9 
tonnes 447.50 26.85 474.35 

(v) Driver of a vehicle other 
than cars with a carrying 
capacity up to 5 tonnes 438.60 26.32 464.92 

(vi) Car Driver other than Ex- 
ecutive Driver 430.50 25.83 456.33 

(vii) Executive Driver 436.70 26.20 462.90 
(viii) Leading Hand Fork Lift 

Driver 450.90 27.05 477.95 
(ix) Fork Lift Driver 431.60 25.90 457.50 
(x) Front End Loader Driver 431.60 25.90 457.50 

(xi) Tractor Driver 430.00 25.80 455.80 
(xii) Shunter Tractor Driver 447.50 26.85 474.35 

(3) Brewery Engine Drivers and Firemen 
Agreement 1979 

27.60 487.60 

(b) Sales Service Department: 
(i) Sales Service Technician 

Grade 1 
(ii) Sales Service Technician 

Grade 2 
(c) Cellars and Brewhouse: 

(i) Cellars/Brev/house Oper- 
ator 

(ii) Auto Jet Filter Operator 
(iii) Plate Evaporative/Filter 

Operator 
(d) Bottling and Kegging: 

26.74 472.44 

26.50 468.10 

(i) Leading Hand 437.20 26.23 463.43 
(ii) Filler Operator 424.90 25.49 450.39 

(iii) Labeller Operator 412.60 24.76 437.36 
(iv) Packer Operator 412.60 24.76 437.36 
(v) Palletiser Operator 412.60 24.76 437.36 

(vi) Greaser 412.60 24.76 437.36 
(vii) Flash Pasteuriser Opera- 

tor 424.90 25.49 450.39 
(viii) Depalletiser Operator 412.60 24.76 437.36 

(ix) Bottle Washer Operator 
Infeed 412.60 24.76 437.36 

(x) Bottle Washer Operator 
Discharge 412.60 24.76 437.36 

(e) Miscellaneous: 
(i) Tallyperson at Rail 

(ii) Storeperson 
(iii) Waste Water Treatment 

Plant Operator 
(f) All other adult employees em- 

ployed in or about a Brewery, 
Bottling Works or Bottleyard: 

(2) Brewery Craftsmen Agreement, 1979 
(1) Weekly Wage—Adult Employ- 

ees: 
Instrument Maker and/or Re- 
pairer 
Mechanical Tradesperson— 

Level 1 
Level 2 
Level 3 

Electrician 
Electrician Special Class 
Welder 
Motor Mechanic 
Plumber 
Instrument Maker Special Class 
Rigger 

23.74 419.44 
24.05 424.85 

508.80 30.53 539.33 
490.80 29.45 520.25 
508.20 30.49 538.69 
525.90 31.55 557.45 
490.80 29.45 520.25 
525.90 31.55 557.45 
490.80 29.45 520.25 
490.80 29.45 520.25 
490.80 29.45 520.25 
530.70 31.84 562.54 
473.90 28.43 502.33 

Engine Drivers 459.00 27.54 486.54 
Boiler Attendants 435.00 26.10 461.10 
Clerks' (Swan Brewery Co. Ltd.) $ $ $ 
Award 1966 

(1) Graded Adults- 
Grade A 1 515.20 30.91 546.11 

2 509.40 30.56 539.96 
3 503.70 30.22 533.92 

Grade B 1 494.60 29.68 524.28 
2 488.90 29.33 518.23 
3 483.70 29.02 512.72 

Grade C 1 473.20 28.39 501.59 
2 468.20 28.09 496.29 
3 463.30 27.80 491.10 

(2) Ungraded Adults— 
At 28 years of age and over 451.60 27.10 478.70 
At 27 years of age and over 442.90 26.57 469.47 
At 26 years of age and over 436.90 26.21 463.11 
At 25 years of age and over 429.90 25.79 455.69 
At 24 years of age and over 420.40 25.22 445.62 
At 23 years of age and over 413.30 24.80 438.10 
At 22 years of age and over 407.70 24.46 432.16 
At 21 years of age and over 400.90 24.05 424.95 

(3) Special Rates— 
(a) Secretaries, stenogra- 

phers, accounts typists, 
comptometer operators, 
ledger posting machine 
or punch card tabulator 
operators, teletypists, 
audio typists and switch- 
board operators— 
At 27 years of age and 
over 455.60 27.34 482.94 
At 26 years of age and 
over 440.80 26.45 467.25 
At 25 years of age and 
over 433.50 26.01 459.51 
At 24 years of age and 
over 425.00 25.50 450.50 
At 23 years of age and 
over 417.20 25.03 442.23 
At 22 years of age and 
over 411.30 24.68 435.98 
At 21 years of age and 
over 405.00 24.30 429.30 

(b) Senior Secretaries— 
Secretary 1 472.00 28.32 500.32 
Secretary 2 483.40 29.00 512.40 

(c) Display Clerk 484.10 29.05 513.15 
(d) Programmer 495.70 29.74 525.44 

(5) The Brewery Laboratory Employees 
Award 1983 

(1) Laboratory Employees: 
Notwithstanding the prescribed 
percentage relativities in this 
subclause, the rates applying 
shall be: 

(a) First year of experience 
(b) Second year of experi- 

ence—105% of first year 
rate 

(c) Third year of experi- 
ence—107.5% of first 
year rate 

(d) Thereafter—110% of 
first year rate 

(2) Payment will be based on the 
percentage prescribed herein of 
the year of experience which the 
employee has attained: 

% 
(a) At 20 years of age 92 
(b) At 19 years of age 78 
(c) At 18 years of age 65 
(d) At 17 years of age 55 

(3) Draughtsmen: 
Detail Draughtsmen—Thereaf- 
ter 

28.88 510.28 

30.21 533.71 

30.87 545.37 

31.53 557.03 

36.16 638.76 
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AWARDS/AGREEMENTS— 
Variation of— 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD 
No. R 10 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union— 

Western Australia 
and 

Direct Engineering Services Pty Ltd and Others. 
No. 1218 of 1992. 

Air Conditioning and Refrigeration Industry (Construction 
and Servicing) Award No. 10 of 1979. 

COMMISSIONER R.N. GEORGE. 
7 December 1992. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders—■ 

That the Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 24th 
day of November, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Overtime: Delete paragraph (f) of sub- 

clause (3) of this clause and insert in lieu thereof the 
following: 

(0 Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.30 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.30 for each meal 
so required. 

2. Clause 17.-—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) A year, for the purpose of this clause, shall 
commence on the 1st day of July and end on the 
30th day of June next following. 
Rates of Hire for Use of Employee's 

Own Vehicle on Employer's Business. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre (cents) 

Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area 50.2 44.9 39.1 
South West Land Division 51.4 46.1 40.1 
North of 23.5* South Latitude 56.4 50.8 44.2 
Rest of the State 53.1 47.6 41.3 
Motor Cycle (in all areas) 17.3 cents per kilometre 

3. Clause 18.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete paragraph (a), (b) and 
(c) of subclause (2) of this clause and insert in lieu thereof 
the following: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.40 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office. Perth— 
54 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof 
work performed at places beyond 60 kilometres 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
54 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometres radius. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD 
No. R 10 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union— 

Western Australia 
and 

Direct Engineering Services Pty Ltd and Others. 
No. 1224 of 1992. 

Air Conditioning and Refrigeration Industry (Construction 
and Servicing) Award No. 10 of 1979. 

COMMISSIONER R.N. GEORGE. 
7 December 1992. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 24 
November 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Distant Work: Delete subclauses (6) and (7) 

of this clause and insert in lieu thereof the following— 
(6) An employee to whom the provisions of subclause 

(1) of this clause apply shall be paid an allowance 
of $21.20 for any week-end such employee returns 
home from the job, but only if— 

(a) the employer has been advised of the 
intention not later than the Thesday immedi- 
ately preceding the week-end in which the 
employee so returns; 

(b) the employee is not required for work during 
that week-end; 

(c) the employee returns to the job on the first 
working day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job, such employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.30 per day, 
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provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates, whether or not suitable transport is 
supplied by the employer. 

No. C 368A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 

Swan Brewery Co. Limited and Others. 
No. 1340 of 1991. 

Brewery Craftsmen Agreement, 1979 
No. C 368A of 1979. 

COMMISSIONER S.A. KENNEDY. 
11 November 1992. 

HAVING heard Mr S. O'Byrne on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and by warrant on behalf of 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers, 
Mr P. McGuire on behalf of Swan Brewery Co. Limited and 
Mr T. Hodgson on behalf of the Metal and Engineering 
Workers' Union—Western Australia, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Brewery Craftsmen Agreement, 1979 as 
amended be further varied in accordance with the 
following Schedule with effect from the beginning of 
the first pay period on or after the 15th day of October 
1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the words and 

numerals "2A. State Wage Principles—September 1989" 
in this clause. 

2. Clause 2k.—State Wage Principles—September 1989: 
Delete this clause. 

3. Part A—Swan Brewery Company Limited. Schedule 
A—Wages and Allowances: 

A. Delete the heading "1st pay period on or after 
27/04/90 $" prior to subclause (1) and delete 
subclauses (1) and (2) of this Schedule and insert 
in lieu thereof the following: 
(1) Weekly Wage—Adult Employees: $ 

Instrument Maker and/or Repairer 508.80 
Mechanical Tradesperson— 

Level 1 490.80 
Level 2 508.20 
Level 3 525.90 

Electrician 490.80 
Electrician Special Class 525.90 
Welder 490.80 
Motor Mechanic 490.80 
Plumber 490.80 
Instrument Maker Special Class 530.70 
Rigger 473.90 

(2) Leading Hands: In addition to the weekly 
wage prescribed in subclause (1) of this 
schedule a leading hand shall be paid— 

$ i 
(a) If placed in charge of not less 

than three and not more than 
ten other employees 22.10 

(b) If placed in charge of more 
than ten and not more than 20 
other employees 27.80 

(c) If placed in charge of more 
than 20 other employees 32.90 

B. Delete subparagraphs (i) and (ii) of paragraph (a) 
of subclause (4) of this Schedule and insert in lieu 
thereof the following: 

(i) $9.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.20 being the percentage which appears 
against his/her year of apprenticeship in 
subclause (3) of this Schedule; 

C. Delete subclauses (6), (7), (8), (9) and (10) of this 
Schedule and insert in lieu thereof the following: 

(6) Permit Work: 
Any Licensed Plumber called upon by 

his/her employer to use the Licence issued to 
him/her by the Metropolitan Water Supply 
Sewerage and Drainage Board for a period in 
any one week shall be paid $17.20 for that 
week, in addition to the prescribed rate. 

(7) Sewage Allowance: 

Any employee other than a Registered 
Plumber, called upon by his/her employer to 
work on submersible pumps within the 
domestic sewage mains at Canning Vale for 
a period in any one week shall be paid $8.40 
sewage allowance for that week in addition 
to the prescribed rate. 

(8) Electrician's Licence Allowance: 
An Electrician—Special Class or an Elec- 

trician who holds and in the course of his/her 
employment may be required to use a current 
"A" grade or "B" grade Licence issued 
pursuant to the relevant regulation in force on 
the 28th day of February 1978 under the 
Electricity Act 1945 shall be paid an allow- 
ance of $13.20 per week. 

(9) Plumber's Registration Allowance: 
A Plumber, who holds registration in 

accordance with the Metropolitan Water 
Supply Sewerage and Drainage Act 1945 
shall be paid an allowance of $9.80 per week. 

(10) An employee who holds a current Occupa- 
tional First Aid Certificate as defined by the 
St John Ambulance Association or its equiv- 
alent and is nominated by the employer to 
perform duties within the scope of that 
certificate in addition to normal duties from 
time to time shall be paid an allowance of 
$10.25 per week in addition to the rates 
prescribed in subclause (1) herein, with effect 
on and from 15 October 1992. 

09237-2 
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BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Adsigns Pty Ltd and Others. 
No. 1268 of 1992. 

Building Trades (Construction) Award 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
10 November 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr M. McLean, Mr T. Dobson and Mr D. Parker on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 5 th day of October 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause (6) of this 

clause and insert in lieu the following: 
(6) Tool Allowance 

Tool allowances shall be paid to tradesmen as 
prescribed hereunder:— 

Per Week 
$ 

Carpenters, Joiners, Plumbers, 
Stonemasons, Stoneworkers 16.70 

Plasterers, Fixers 13.80 
Bricklayers 12.00 
Roof Tile Fixers 8.70 
Signwriters, Painters, Glaziers 4.10 

2. Clause 12A.—Fares and Travelling (Except Plumbers): 
Delete subclause (2), subparagraph (5)(b)(ii) and subclause 
(11) of this clause and insert in lieu the following: 

(2) Perth Metropolitan Radial Area 
When employed on work located within a 

radius of 50 kilometres from the G.P.O. Perth— 
$10.40 per day. 

(5) (b) (ii) any expenses necessarily incurred in 
such travel, which shall be 31 cents per 
kilometre where the employee uses 
his/her own vehicle. 

(11) Transfer During Working Hours 
An employee transferred from one site to 

another during working hours shall be paid for the 
time occupied in travelling and, unless transported 
by the employer, shall be paid reasonable cost of 
fares by most convenient public transport between 
such sites. 

Where an employer requests an employee to use 
his/her own vehicle to effect such a transfer and 
the employee agrees to do so the employee shall 
be paid an allowance at the rate of 56 cents per 
kilometre. 

3. Clause 12B.—Fares and Travelling—Plumbers Only: 
Delete subclauses (2) and (3) and paragraph (5)(a) of this 
clause and insert in lieu the following: 

(2) Travel beyond defined radius 
When working on jobs beyond the defined 

radius from the centre (as defined) the fares as 
defined and one quarter of an hour travelling time 
plus an allowance for travelling time calculated at 
the ordinary time rate of pay for the time required 
to travel to the job site and back from and to the 
defined radius and calculated at a speed not 
exceeding the legal speed limit and with a 
minimum payment of a quarter of an hour for each 
such journey. 

Where an employee provides his/her own 
transport, an additional allowance of 31 cents per 
kilometre shall be payable for the distance 
involved in travelling beyond the defined radius 
and return thereto, which shall compensate for any 
fares incurred by public transport. 

(3) Transport during working hours 
Where an employee is required by an employer 

to travel to any other job site during the course of 
his/her daily engagement he/she shall be paid all 
fares necessarily incurred except where transport 
is provided by the employer to and from such site, 
and all time spent in such travel shall be regarded 
as time worked. 

Provided that where an employer requests an 
employee to use his/her own car to effect such a 
transfer and such employee agrees to do so the 
employee shall be paid an allowance at the rate of 
56 cents per kilometre. 

(5) Definitions: 
(a) Radius and Fares:— 

The radius shall be 50 kilometres and the 
fares shall be $6.80 per day. 

4. Clause 20.—Meal Allowance: Delete this clause and 
insert in lieu the following: 

20.—Meal Allowance. 
An employee required to work overtime for at least 

one and a half hours after working ordinary hours 
inclusive of any time worked for accrual purposes as 
prescribed in clauses 13(1) or 18(4) shall be paid by 
his/her employer an amount of $7.10 to meet the cost 
of a meal. 

Provided that this clause shall not apply to an 
employee who is provided with reasonable board and 
lodging or who is receiving a distant work allowance 
in lieu thereof as provided for in subclause (3) of 
Clause 21.—Living Away From Home—Distant Work 
and is provided with a suitable meal. 

5. Clause 21.—Living Away From Home—Distant 
Work: Delete subparagraph (4)(a)(iii), paragraphs (4)(b) and 
(6)(a) of this clause and insert in lieu the following: 

(4) (a) (iii) For any meals incurred while travelling 
at $7.10 per meal. 

Provided that the employer may deduct the 
cost of the forward journey fare from an 
employee who terminates or discontinues his/ 
her employment within two weeks of com- 
mencing on the job and who does not forthwith 
return to his/her place of engagement. 

(4) (b) Return Journey: An employee shall, for the 
return journey receive the same time, fare 
and meal payments as provided in paragraph 
(a) of this subclause together with an amount 
of $12.50 to cover the cost of transporting 
himself/herself and his/her tools from the 
main public transport terminal to his/her 
usual place of residence. 

Provided that the above return journey 
payments shall not be paid if the employee 
terminates or discontinues his/her employ- 
ment within two months of commencing on 
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the job, or if he/she is dismissed for 
incompetence within one working week of 
commencing on the job, or is dismissed for 
misconduct. 

(6) (a) Weekend Return Home: An employee who 
works as required during the ordinary hours 
of work on the working day before and the 
working day after a weekend and who 
notifies the employer or his/her representa- 
tive, no later than Thesday of each week, of 
his/her intention to return to his/her usual 
place of residence at the weekend and who 
returns to his/her usual place of residence for 
the weekend, shall be paid an allowance of 
$21.20 for each occasion. 

6. Clause 33.—Compensation for Clothes and Tools: 
Delete paragraph (2)(a) of this clause and insert in lieu the 
following: 

(2) (a) An employee shall be reimbursed by his/her 
employer to a maximum of $975.00 for loss 
of tools or clothes by fire or breaking and 
entering whilst securely stored at the em- 
ployer's direction in a room or building on 
the employer's premises, job or workshop or 
in a lock-up as provided in this award or if 
the tools are lost or stolen whilst being 
transported by the employee at the em- 
ployer's direction, or if the tools are acciden- 
tally lost over water or if tools are lost or 
stolen during an employee's absence after 
leaving the job because of injury or illness. 

Provided that an employee transporting 
his/her own tools shall take all reasonable 
care to protect those tools and prevent theft 
or loss. 

7. Appendix B—Wagerup Alumina Refinery Construc- 
tion Site: Clause 3.—Travelling Allowance: Delete sub- 
clauses (a), (b) and (c) of this clause and insert in lieu the 
following: 

(a) For those employees residing in the 
Waroona township (including a caravan 
park) or the construction camp 10.40 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job site 20.40 
(ii) 32km—50km radius from the job 

site 27.30 
(iii) 50km—68km radius from the job 

site 33.60 
(iv) Over 68km radius from the job site 47.30 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel by the shortest possible route a distance 
of more than 60 kilometres from his/her home to 
the job shall be paid an allowance of $33.60 per 
day and such an employee who is required to 
travel by the shortest possible route a distance of 
more than 80 kilometres from his/her home to the 
job shall be paid an allowance of $47.30 per day. 

8. Appendix C—Pinjarra and Kwinana Alumina Refiner- 
ies: Clause 3.—Travelling Allowance: Delete subclauses 
(a), (b) and (c) of this clause and insert in lieu the following: 

(a) For those employees residing in the 
Pinjarra township 10.40 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job site 20.40 
(ii) 32km—50km radius from the job 

site 27.30 
(iii) Over 50km radius from the job site 33.60 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel, by the shortest possible route, a distance 
of more than 60 kilometres from his/her home to 
the job, shall be paid an allowance of $33.60 per 
day and such an employee who is required to 
travel by the shortest possible route, a distance of 
more than 80 kilomtres from his/her home to the 
job shall be paid an allowance of $47.30 per day. 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. 14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R 22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 
No. 20 of 1973. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965—Part II—Construction. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) and the 
Metal and Engineering Workers' Union—Western Australia 

and 
Bains Harding Insulation and Others. 

No. 1179 of 1992. 
Metal Electrical Building Trades (Worsley Alumina 

Refinery Modification and Construction) Order 
Nos. CR 450A and C 644 of 1991. 
COMMISSIONER R.N. GEORGE. 

17 November 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr P. Stillman on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal, Electrical and 
Building Trades (Worsley Alumina Refinery Modification 
and Construction) Order No. 1179 of 1992 and, subject to 
its terms, shall supplement the Metal Trades (General) 
Award 1966 (No. 13 of 1965)—Part II Construction, the 
Electrical Contracting Industry Award R 22 of 1978, the 
Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 and the Building Trades (Construction) 
Award 1987 (No. 14 of 1978) and shall replace Order Nos. 
CR 450A and C 644 of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. No Extra Claims 
4. Area and Scope 
5. Term 
6. General Conditions of Employment 
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7. Travelling Allowance 
8. Site Allowance 
9. Safety Footwear 

10. Liberty to Apply 
Schedule of Respondents 

3.—No Extra Claims. 
An express condition of this Order is that the unions 

bound will make no further claims on the employers bound 
or the project over and above the conditions set out in this 
Order for the life of the Worsley Alumina Refinery Project 
except in accordance with the Principles. This no extra 
claims provision expressly applies to claims for increased 
severance/termination payments and site allowance pay- 
ments. 

4.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 (No. 13 of 1965)—Part II 
Construction, the Electrical Contracting Industry Award R 
22 of 1978, the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 and the Building 
Trades (Construction) Award 1987 (No. 14 of 1978) who are 
employed by any of the employers named in the schedule 
attached to this Order on work at the Worsley Alumina 
Refinery operated by Worsley Alumina. 

5.—Term. 
Subject to Clauses 6.—General Conditions of Employ- 

ment and 7.—Travelling Allowance hereof the term of this 
Order shall be 12 months from the first pay period 
commencing on or after 27 September 1991. 

6.—General Conditions of Employment. 
Except as provided in Clause 7.—Travelling Allowance 

and Clause 8.—Site Allowance of this Order, the terms and 
conditions of each employee covered by this Order shall be 
as prescribed in the Metal Trades (General) Award 1966 
(No. 13 of 1965)—Part II Construction, the Electrical 
Contracting Industry Award R 22 of 1978, the Engine 
Drivers' (Building and Steel Construction) Award No. 20 
of 1973 and the Building Trades (Construction) Award 1987 
(No. 14 of 1978) 

7.—-Travelling Allowance. 
(1) Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
a travel allowance as follows: 

'A' 'B' 'C 
Per Per Per 
Day Day Day 

$ $ $ 
Employees who travel from a 
point: 

(a) Up to 30km radial dis- 
tance from the job site 9.80 10.10 10.40 

(b) 30km—60km radial dis- 
tance from the job site 23.40 23.70 24.00 

(c) More than 60km radial 
distance from the job site 29.90 31.20 31.50 

(2) (a) The travel allowance prescribed in Column 'A' of 
subclause (1) of this clause shall apply from the first pay 
period commencing on or after 18 June 1991. 

(b) The travel allowance prescribed in Column 'B' of 
subclause (1) of this clause shall apply from the first pay 
period commencing on or after 6 November 1991. 

(c) The travel allowance prescribed in Column 'C of 
subclause (1) of this clause shall apply from the first pay 
period commencing on or after 9 November 1992. 

8.—Site Allowance. 
(1) A site allowance of $1.16 shall be paid for each hour 

worked from the first pay period commencing on or after 18 
June 1991 provided that this site allowance shall increase 
to $1.19 for each hour worked from the first pay period 
commencing on or after 27 September 1991. 
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(2) The site allowance in paragraph (1) of this clause 
specifically covers all disabilities associated with any type 
of work undertaken by employees of Respondents to this 
Order at the Worsley Alumina Refinery. 

9.—Safety Footwear. 
(1) Approved safety footwear shall be worn by all 

employees. The employer shall supply approved safety 
footwear on an as required basis (subject to the employee 
returning to the employer the footwear being replaced). 

(2) Further it is agreed between the parties that failure to 
wear such footwear will render the offending employee 
liable to disciplinary action including dismissal. 

10.—Liberty to Apply. 
(1) The unions bound have liberty to apply to establish 

a definition of what constitutes major construction work 
which is not contemplated under this Order. 

(2) The unions bound have liberty to apply for the 
provision of work clothing to employees of the Respondent 
employers on site. 

Schedule of Respondents. 
Bains Harding Insulation (77) Pty Ltd 
Devaugh 
I C A L Ltd 
James Watt Electrical 
Jadsco Pty Ltd 
Neon Electrical Pty Ltd 
O'Donnell Griffin 
R C R Engineering Pty Ltd 
Ralph M Lee (W.A.) Pty Ltd 
United Construction Pty Ltd 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R 22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 
No. 20 of 1973. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965—Part II—Construction. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) and Metal 
and Engineering Workers' Union—Western Australia 

and 
Amec Services Pty Ltd and Others. 

No. 1210 of 1992. 
Metal, Electrical and Building Trades (Wagerup Unit II 

Expansion Project) Construction Order No. CR 347 of 1991. 
COMMISSIONER R.N. GEORGE. 

17 November 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr P. Stillman on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
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the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal, Electrical and 
Building Trades (Wagerup Unit II Expansion Project) 
Construction Order No. 1210 of 1992 and shall replace the 
Metal, Electrical and Building Trades (Wagerup Unit II 
Expansion Project) Construction Order No. CR 347 of 1991 
and for the duration of the Wagerup Unit II Expansion 
Project shall replace Order Nos. C 818 of 1990 and C 1177 
of 1992 . 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. No Extra Claims 
4. Area and Scope 
5. General Conditions of Employment 
6. Site Allowance 
7. Safety Footwear 
8. Clothing 
9. Additional Clothing 

10. Travelling Allowance 
11. Termination/Redundancy 
12. Industrial Relations Procedure 
13. Date of Operation 
14. Term 
15. Liberty 

Schedule I—Employers Bound 
Schedule II—Unions Bound 

3.—No Extra Claims. 
An express condition of this Order is that the unions 

bound will make no further claims on the employers bound 
or the project over and above the conditions set out in this 
Order for the life of the Wagerup Unit II Expansion Project. 
This no extra claims provision expressly applies to claims 
for increased severance/termination payments and site 
allowance payments. 

4.—Area and Scope. 
Notwithstanding the provisions of the Building Trades 

(Construction) Award No. 14 of 1978, the Electrical 
Contracting Industry Award No. R22 of 1978, the Engine 
Drivers' (Building and Steel Construction) Award No. R20 
of 1973, the Metal Trades (General) Award, 1966 Part II No. 
13 of 1965, and the Metal and Electrical Trades (Wagerup 
Alumina Refinery and Willowdale Mine Site) Construction 
Order No. C 818 of 1990, this Order shall apply to the 
employers listed in Schedule I hereto and to their employees 
who are employed on construction work at the Wagerup 
Alumina Refinery for the duration of the Wagerup Unit II 
Expansion Project and bound by the above named awards 
and Order and to the unions listed in Schedule II hereto. 

5.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award or Order by which the employee 
would be bound if not for this Order and where the 
provisions of such award or Order are inconsistent with the 
provisions of this Order, the provisions of this Order shall 
prevail. 

6.—Site Allowance. 
(1) A site allowance for each hour worked shall be paid 

in the quantum and from the dates set out in subclause (2) 
of this clause and such payment shall be in lieu of all 
prescribed payments for disabilities in the awards and Order 
named in Clause 3 hereof and specifically in lieu of all 
disabilities associated with construction work on the 
Wagerup Alumina Refinery Unit II Expansion Project. 

(2) (a) $1.70 from 1 November 1990. 
(b) $2.00 from the beginning of the first pay period 

commencing on or after 1 June 1991. 

7.—Safety Footwear. 
(1) Each employee on commencing employment on site 

shall be provided with one pair of safety boots free of charge 
to be replaced on a fair wear and tear basis. 

(2) In respect of employees subject to the Electrical 
Contracting Industry Award No. R22 of 1978 this provision 
shall apply in lieu of Clause 6.—Safety Footwear of that 
award. 

8.—Clothing. 
Any employee who has completed two weeks' employ- 

ment on site between 1 May 1991 and 31 October 1991 shall 
be supplied with one Tasmanian bluey jacket by his/her 
employer or an equivalent where agreed between the 
employer and the employee. 

9.—Additional Clothing. 
(1) Subject to completing two weeks on site, an employee 

shil be supplied with two pairs of long trousers and two 
company shirts which have long sleeves by his employer. 
This clothing will be replaced on a fair wear and tear basis. 

(2) The issue of clothing is made in recognition that 
particular clothing is required to be worn by employees 
when working on the Wagerup Alumina Refinery. 

10.—Travelling Allowance. 
An employee, not provided with transport by his/her 

employer to travel to and from the job shall be paid a travel 
allowance as follows: 

Column Column Column 
ABC 

Per Day Per Day Per Day 
$ $ $ 

(1) For those employ- 
ees residing in the 
Waroona township 
(including a cara- 
van park) or a con- 
struction camp 9.80 10.10 10.40 

(2) Employees other 
than those provided 
for in paragraph (a) 
and who travel from 
a point— 

(a) Up to 32km ra- 
dius from the 
job site 19.60 20.20 20.80 

(b) 32km-50km 
radius from 
the job site 26.10 27.00 27.80 

(c) 50km-68km 
radius from 
the job site 32.20 30.30 34.30 

(d) Over 68km ra- 
dius from the 
job site 45.30 46.80 48.30 

(3) (a) The rates in Column A will apply from 1 
November 1990. 

(b) The rates in Column B will apply from the 
beginning of the first pay period commenc- 
ing on or after 6 November 1991. 

(c) The rates in Column C will apply from the 
beginning of the first pay period commenc- 
ing on or after the 9 November 1992. 

11.—^Termination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—Termination/Redundancy of the Metal Trades 
(General) Award, 1966 No. 13 of 1965—Part II Construc- 
tion shall apply to all members of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch who are employed 
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pursuant to the Building Trades (Construction) Award No. 
14 of 1978 and the Engine Drivers (Building and Steel 
Construction) Award No. R20 of 1973 by respondents to this 
Order. 

12.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned, and if that 
employee so desires his/her union delegate, and the 
employee's immediate supervisor. 

(2) If the matter is still unresolved by the discussions 
referred to in (1) hereof the union delegate shall discuss and 
attempt to resolve the dispute with the contractor's site 
management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and/or his/her nominee and the 
appropriate full-time union official. The parties shall then 
initiate steps to resolve the grievance as soon as possible. 

(4) While the steps in (1) and (3) are being followed no 
industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

13.—Date of Operation. 
Subject to Clauses 6.—Site Allowance, 8.—Clothing and 

10.—Travelling Allowance hereof this Order shall operate 
from the beginning of the first pay period commencing on 
or after 1 November 1990. 

14.—Term. 
This Order shall apply for the term of the Unit II 

Expansion Project at the Alcoa of Australia Ltd Wagerup 
Alumina Refinery and shall expire on 1 April 1993. 

15.—Liberty. 
The unions bound have liberty to apply 

(i) for subclauses (1) and (2) of Clause 10.— 
Travelling Allowance of this Order to be increased 
in accordance with national formula for increases 
in award based travel allowances; and 

(ii) for Living Away From Home Allowance provi- 
sions to apply in specified circumstances. 

The employers bound have liberty to apply 
(i) to replace this Order with a new Order limiting or 

removing the entitlement to Travelling Allowance 
on days when unauthorised absences occur. 

Schedule I—Employers Bound. 
AMEC Services Pty Ltd, Lot 508 Morsk Road, SPEAR- 

WOOD WA 6163 
Bains Harding Industries, P.O. Box 28, PINJARRA WA 

6208 
Barclay Mowlem Construction, 73 Dowd Street, 

WELSHPOOL WA 6102 
Cape Modem Joint Venture, 65 Guthrie Street, 

OSBORNE PARK WA 6017 
CBI Constructors Pty Ltd, Lot 5 Thomas Road, 

KWINANA WA 6167 
Charles Hull Contracting, 2-4 McLarty Street, 

WAROONA WA 6215 
Devaugh, Lot 12 Hales Street, BUNBURY WA 6230 
EPT Pty Ltd, 6th Floor, 172 St. George's Terrace, PERTH 

WA 6000 
G and S Industries, 97 Guthrie Street, OSBORNE PARK 

WA 6017 
Jadsco Pty Ltd, 85 McCoy Street, MYAREE WA 6154 
Leighton Contractors Pty Ltd, 1 Altona Street, WEST 

PERTH WA 6005 
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O'Donnell Griffin, 37 Hargreaves Street, BELMONT 
WA 6104 

Pacific Industrial Company (1979), Lot 11 Hope Valley 
Road, NAVAL BASE WA 6165 

Sabemo WA Pty Ltd. 28 Kings Park Road, WEST 
PERTH WA 6005 

Southern Cross Electrical Engineering, 41 Macedonia 
Street, NAVAL BASE WA 6165 

United Construction Pty Ltd, P.O. Box 219. KWINANA 
WA 6167 

Western Construction Co.. 1 Butcher Street, KWINANA 
WA 6167 

Schedule II—Unions Bound. 
Metal and Engineering Workers' Union—Western Aus- 

tralia. 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch) 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Wordworkers Union of Australia—Western 
Australian Branch 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R 22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 
No. 20 of 1973. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 
and 

Electric Power Transmission Pty Limited and Others. 
No. 1177 of 1992. 

Metal and Electrical Trades (Wagerup Alumina Refinery 
and Willowdale Mine Site) Construction Order 

No. C 818 of 1990. 
COMMISSIONER R.N. GEORGE. 

17 November 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and Metals and Engineering 
Workers' Union—Western Australia, Mr P. Harris on behalf 
of The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch and The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch 
and Mr P. Stillman behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following Order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 

This Order shall be known as the Metal, Electrical and 
Building Trades (Wagerup Alumina Refinery and Willow- 
dale Mine Site) Construction Order No. 1177 of 1992 and, 
subject to its terms, shall supplement the Metal Trades 
(General) Award 1966 (No. 13 of 1965), the Electrical 
Contracting Industry Award R 22 of 1978, the Building 
Trades (Construction) Award 1987 (No. R 14 of 1978) and 
the Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 and shall replace Order No. C 818 
of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Travelling Allowance 
6. Site Allowance 
7. Job Stewards 
8. Date of Operation 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by either the 
Metal Trades (General) Award 1966 (No. 13 of 1965), the 
Electrical Contracting Industry Award R 22 of 1978, the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978) and the Engine Drivers' (Building and Steel Construc- 
tion) Award No. 20 of 1973 and who are employed by any 
of the employers named in the schedule attached to this 
Order on construction work at the Wagerup Alumina 
Refinery and the Willowdale Mine Site, operated by Alcoa 
of Australia Ltd. 

4.—General Conditions of Employment. 
Except as provided in Clause 5.—Travelling Allowance, 

Clause 6.—Site Allowance and Clause 7.—Job Stewards of 
this Order, the terms and conditions of each employee 
covered by this Order shall be as prescribed in the award by 
which the employee would be bound if not for this Order. 

5.—Travelling Allowance. 
Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
as follows— 

Per Day 
$ 

(1) Employees residing in the Pinjarra 
township shall be paid as provided in 
the award 10.40 

(2) Employees other than those provided 
for in paragraph (1) and who travel from 
a point— 
(a) Up to 32km radius from the job site 20.80 
(b) 32km-50km radius from the job 

site 27.80 
(c) Over 50km-68km radius from the 

job site 34.30 
(d) Over 68km radius from the job site 48.30 

(3) Notwithstanding the foregoing, an employee who is 
not provided with transport by his/her employer and who is 
required to travel, by the shortest possible route, a distance 
of more than 60 km from his/her home to the job, shall be 
paid an allowance of not less than $34.30 per day and such 
an employee who is required to travel, by the shortest 
possible route, a distance of more than 80 km from his/her 
home to the job, shall be paid an allowance of $48.30 per 
day. 

(4) (a) An employee shall not be entitled to the allowance 
prescribed in paragraph .(3) hereof unless and until he/she 
submits a written statement to his/her employer setting out 
his/her place of residence and the number of kilometres 

he/she is required to travel from his/her home to the job by 
the shortest possible route. 

(b) An employee who wilfully sets out an incorrect 
distance to his/her written statement shall be deemed guilty 
of wilful misconduct. 

6.—Site Allowance. 
(1) An additional allowance of $1.19 per hour shall be 

paid for each hour worked. 
(2) Such allowance is specifically prescribed to cover all 

disabilities associated with construction work at the Wa- 
gerup Alumina Refinery and the Willowdale Mine Site. 

7.—Job Stewards. 
Prior to the termination or transfer of a job steward, two 

days' notice shall be given by the employer to the union for 
the purpose of discussing the reasons for such termination 
or transfer. 

In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred within 
seven (7) days to a Board of Reference. 

8.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 9 November 1992. 

Schedule of Respondents. 
Wormald International (Aust.) Pty Ltd 
Electric Power Transmission Pty Ltd 
Western Construction Co. (1978) Pty Ltd 
Sabemo (W.A.) Pty Ltd 
O'Donnell Griffin 
Ralph M. Lee (W.A.) Pty Ltd 
G. & S. Industries 
The Electrical Contractors' Association of Western 
Australia (Union of Employers) 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R 22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 
No. 20 of 1973. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 
and 

Amec Engineering Pty Ltd and Others. 
No. 1178 of 1992. 

Metal Electrical Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and 

Jarrahdale Mine Sites) Construction Order No. C 643 of 
1991. 

COMMISSIONER R.N. GEORGE. 
17 November 1992. 

Order. 
HAVING heard Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and Metal and Engineering 
Workers' Union—Western Australia, Mr P. Harris on behalf 



of The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch and The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch 
and Mr P. Stillman behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This Order shall be known as the Metal, Electrical and 
Building Trades (Pinjarra and Kwinana Alumina Refineries 
and the Huntley, Del Park and Jarrahdale Mine Sites) 
Construction Order No. 1178 of 1992 and, subject to its 
terms, shall supplement the Metal Trades (General) Award 
1966 (No. 13 of 1965), the Electrical Contracting Industry 
Award R 22 of 1978, the Building Trades (Construction) 
Award 1987 (No. R 14 of 1978) and the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973 and 
shall replace Order No. C 643 of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Travelling Allowance 
6. Site Allowance 
7. Job Stewards 
8. Date of Operation 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by either the 
Metal Trades (General) Award 1966 (No. 13 of 1965), the 
Electrical Contracting Industry Award R 22 of 1978, the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978) and the Engine Drivers' (Building and Steel Construc- 
tion) Award No. 20 of 1973 and who are employed by any 
of the employers named in the schedule attached to this 
Order on construction work at the Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jar- 
rahdale Mines Sites, operated by Alcoa of Australia Ltd. 

4.—General Conditions of Employment. 
Except as provided in Clause 5.—Travelling Allowance, 

Clause 6.—Site Allowance and Clause 7.—Job Stewards of 
this Order, the terms and conditions of each employee 
covered by this Order shall be as prescribed in the award by 
which the employee would be bound if not for this Order. 

5.—Travelling Allowance. 
Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
as follows— 

Per Day 
$ 

(a) Employees residing in the Pinjarra 
township shall be paid as provided in 
the award 10.40 

(b) Employees other than those provided 
for in paragraph (a) and who travel from 
a point— 

(i) Up to 32 km radius from the job 
site 20.80 

(ii) 32 km-50 km radius from the job 
site 27.80 

(iii) Over 50 km radius from the job site 34.30 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
and who is required to travel, by the shortest 
possible route, a distance of more than 60 km from 
his/her home to the job, shall be paid an allowance 
of not less than $34.30 per day and such an 
employee who is required to travel, by the shortest 
possible route, a distance of more than 80 km from 
his/her home to the job, shall be paid an allowance 
of $48.30 per day. 

(d) (i) An employee shall not be entitled to the 
allowance prescribed in paragraph (c) hereof 
unless and until he/she submits a written 
statement to his/her employer setting out 
his/her place of residence and the number of 
kilometres he/she is required to travel from 
his/her home to the job by the shortest 
possible route. 

(ii) An employee who wilfully sets out an 
incorrect distance to his/her written state- 
ment shall be deemed guilty of wilful 
misconduct. 

(e) Employees engaged on the Kwinana Alumina 
Refinery or the Jarrahdale Mine Site, shall not be 
subject to the provisions of this clause but shall 
be entitled to the provisions of Clause 6.— 
Allowance for Travelling and Employment in 
Construction Work of Part II—Construction 
Work, of the Metal Trades (General) Award 1966 
(No. 13 of 1965) or Clause 20.—Allowance for 
Travelling and Employment in Construction 
Work of the Electrical Contracting Industry 
Award R 22 of 1978 or Clause 12A.—Fares and 
Travelling (Except Plumbers) of the Building 
Trades (Construction) Award 1987 (No. R 14 of 
1978) or Clause 22.—Allowances For Travelling 
and Employment in Construction Work of the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

6.—Site Allowance. 
(1) An additional allowance of $1.44 per hour shall be 

paid for each hour worked on the Alcoa Kwinana Alumina 
Refinery. 

(2) An additional allowance of $1.23 per hour shall be 
paid for each hour worked on the Alcoa Pinjarra Alumina 
Refinery and the Huntley, Del Park and Jarrahdale Mine 
Sites. 

(3) Such allowance is specifically prescribed to cover all 
disabilities associated with construction work at the Pinjarra 
and Kwinana Alumina Refineries or the Huntley, Del Park 
and Jarrahdale Mine Sites. 

7.—Job Stewards. 
Prior to the termination or transfer of a job steward, two 

days' notice shall be given by the employer to the union for 
the purpose of discussing the reasons for such termination 
or transfer. 
In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred within 
seven (7) days to a Board of Reference. 

8.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 9 November 1992. 

Schedule of Respondents. 
Amec Engineering Pty Ltd 
Bains Harding Insulation (77) Pty Ltd 
Barclay Mowlem (WA) Ltd 
EPT Pty Ltd 
O'Donnell Griffin 
United Construction Pty Ltd 
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Western Construction Pty Ltd 

The Electrical Contractors' Association of Western 
Australia (Union of Employers) 

ELECTRICAL, ENGINEERING AND BUILDING 
TRADES (WESTERN AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD 1988 
No. A 17 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 

West Australian Newspapers Limited and Others. 

No. 932 of 1992. 

Electrical, Engineering and Building Trades (West Austra- 
lian Newspapers Limited) Award 1988 

No. A 17 of 1985. 

COMMISSIONER R.N. GEORGE. 

20 November 1992. 
Order. 

WHEREAS a conference was held on 2 November 1992 
pursuant to Section 32 of the Industrial Relations Act 1979; 
and 

Whereas in the course of the conference proceedings 
agreement was reached between the parties to the Applica- 
tion that The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers be 
joined as a party to the Electrical, Engineering and Building 
Trades (West Australian Newspapers Limited) Award 1988; 
and 

Whereas having heard each of the parties to the 
application and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders 

That the Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award 1988 be 
varied in accordance with the following schedule and 
that such variation shall take effect from the beginning 
of the first pay period commencing on or after the 2nd 
day of November, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

Second Schedule—Parties: Immediately following the 
fifth (5) party to this schedule insert the following new party: 

(6) The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers 
31-33 Moore Street 
East Perth WA 6004. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 

Branch 
and 

Civil and Civic Pty Ltd and Others. 
No. 127IB of 1992. 

COMMISSIONER A.R. BEECH. 
10 November 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr P. Cooke on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 9th day of 
November 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Third Schedule Part 2—Resource Development Project 

Sites: Delete subpart 4.—Pinjarra and Kwinana Alumina 
Refineries—Construction. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 

Branch 
and 

Civil and Civic Pty Ltd and Others. 
No. 1271A of 1992. 

COMMISSIONER A.R. BEECH. 
10 November 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr P. Cooke and Mr T. Dobson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 3rd day of 
November 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 11.—Meal Allowance: Delete subclause (1) of 

this clause and insert in lieu the following: 
(1) Where an employee, without being notified on the 

previous day or earlier, has to continue working 
after the usual knock-off time for more than two 
hours, he/she shall be provided with any meal 
required or shall be paid $7.10 in lieu thereof, and 
if owing to the overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each meal or be paid $4.70 for each 
meal so required. Provided that this subclause 
shall not apply to an employee residing in the 
same locality as his/her place of employment who 
can reasonably return home for a meal. 

2. Clause 22.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete paragraphs (l)(a), (l)(b), 
(l)(c) and subclause (2) of this clause and insert in lieu the 
following: 

(1) (a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth $10.40 per day. 

(b) For each additional kilometre up to a radius 
of 60 kilometres from the General Post 
Office, Perth 56 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of 
this subclause, work performed at a place 
beyond a 60 kilometre radius from the 
General Post Office, Perth, shall be deemed 
to be distant work unless the employer and 
the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowances for such work shall be paid under 
this clause in which case an additional 
allowance of 56 cents per kilometre shall be 
paid for each kilometre in excess of the 60 
kilometres. 

(2) For travelling during working hours from and to 
the employer's place of business or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall 
pay all fares and reasonable expenses in connec- 
tion with such travelling. Provided that if an 
employer requests the employee to use his/her 
own vehicle the employer shall pay a car 
allowance of not less than 56 cents per kilometre 
for each kilometre the employee travels in 
response to such request. 

3. Clause 23.—Distant Work: Delete paragraph (4)(a) and 
subclause (7) of this clause and insert in lieu the following: 

(4) (a) An employee who works as required during 
the ordinary hours of work on the working 
day before and the working day after a 
week-end and who notifies the employer or 
his/her representative, not later than TUesday 
of each week, of his/her intention to return 
to his/her usual place of residence at the 
week-end and who returns to his/her usual 
place of residence for the week-end, shall be 
paid an allowance of $21.20 for each such 
occasion. 

(7) Where an employee, supplied with board and 
lodging by his/her employer, is required to live 
more than 800 metres from the job he/she shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $12.50 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

FIRE BRIGADE EMPLOYEES (WORKSHOPS) 
AWARD 1983 

No. A 6 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Western Australian Fire Brigades Board and Another. 

No. 1291 of 1991. 
Fire Brigade Employees (Workshops) Award 1983 

No. A 6 of 1981. 
COMMISSIONER S.A. KENNEDY. 

20 November 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and, by warrant, the Metal and 
Engineering Workers' Union—Western Australia and Ms J. 
Hamersley on behalf of the Western Australian Fire 
Brigades Board, now therefore 1 the undersigned, pursuant 
to the powers conferred under the Industrial Relations Act 
1979 and by consent, do hereby order— 

That the Fire Brigade Employees (Workshops) 
Award 1983 as amended be further varied in accor- 
dance with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 17th day of November 1992. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
Clause 9.—Overtime: Delete subclause (3) of this clause 

and insert the following in lieu thereof: 
(3) An employee required to work continuous over- 

time for more than one hour shall be supplied with 
a meal by the employer or paid $5.20 for a meal. 

FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Australian Poultry Limited and Others. 

No. 964 of 1992. 
Food Industry (Food Manufacturing or Processing) Award 

No. A 20 of 1990. 
COMMISSIONER S.A. KENNEDY. 

9 December 1992. 
Order. 

HAVING heard Ms B. Gavranich on behalf of the Applicant 
now therefore I the undersigned, pursuant to the powers 
conferred under the Industrial Relations Act 1979 do hereby 
order— 

That the Food Industry (Food Manufacturing or 
Processing) Award as amended be further varied in 
accordance with the following Schedule with effect on 
and from the 27th day of November 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Title. 

This award shall be known as the Food Industry 
(Food Manufacturing or Processing) Award and shall 
replace the following awards with effect on and from 
the 1st day of March 1991: 

• Biscuit and Cake Manufacturing Award, 1971; 
• The Frozen Foods Award 1977; 
• Fruit and Vegetable Processing and Packing 

Award 1978; 
• Grocery and Match Manufacturing Award No. 11 

of 1971; 
• Ice Cream and Frozen Confectionery Manufactur- 

ing Award 1982. 
And replaces as of the 27th day of November 1992: 
• Confectionery Manufacturing Award 1968. 

2. Clause 3.—Scope: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope. 
This award shall apply to all employees employed 

by the respondents in the classifications described in 
Clause 31.—Wages hereof. 

(1) In the manufacturing of cakes, sponges, 
biscuits and allied products. 

(2) In the manufacturing, preparation packing or 
putting up of spices, condiments, coffee, 
chicory, cocoa, tea, jelly crystals, farinaceous 
foods, polishes, honey and other similar lines 
generally manufactured, packed, prepared or 
put up by manufacturing grocers, matchers, 
margarine, cereal foods, macaroni or similar 
products, nuts, nut foods, nut products, 
potato chips, popcorn, polishing materials 
and such other products as are handled by the 
respondents. 

(3) In the packing, bottling, blending, preserv- 
ing, canning, refilling, pulping, brewing, 
mixing, grading, weighing, stamping, brand- 
ing, washing, stacking, making and/or ;proc- 
essing vegetables, jam, sauces, vinegars, 
pickles, chutneys, condiments and such other 
similar products as are handled by the 
respondent. 

(4) In the preserving of fruit by pulping, mixing, 
refining, cooking, bottling and canning and 
the packing, branding, stacking of such 
bottled, canned and preserved fruits and such 
other similar products as are handled by the 
respondent. 

(5) In the killing, dressing, preparation and/or 
processing by quick freeze or other method 
or preservation of fish (other than molluscs 
or Crustacea), vegetables, poultry or any part 
thereof. 

(6) In the packing of fruit but only where the 
work is done in connection with a process 
designed to preserve the fruit or improve its 
appearance. 

(7) In the manufacture, packing and storage of 
ice cream, ice cream products, milk mix, 
frozen confectionery, ice cream cones and 
wafers. 

(8) In the manufacture, packing and handling or 
dealing of confectionery in any process of 
manufacture from raw materials such as 
sugar, glucose, gelatine, cocoa beans, gum or 
licorice, chocolate, or similar material to the 
finished article, and includes the running by 
hand with any kind of funnel or bag, jubes, 
jellies, cream fondant, snowballs, or other 
articles which are run into stamped or 
moulded starch trays or other moulded 
receptacles and/or making lozenges and/or 

making up and striping high boiled cooked 
sugar with or, without hard and soft centres, 
and/or operating or controlling a chocolate 
dipping or covering machine. 

3. Clause 31.—Wages: Delete this clause and insert in 
lieu thereof the following: 

31.—Wages. 
The following shall be the minimum weekly rate of 

wage payable to employees covered by this award. 
(1) Adult Employees: 

Classification: Rate Per 
Week 

Biscuit and Cake Manufacturing 
Biscuit and/or Cake Mixer 
Oven Controller 
Brake Operator 
Biscuit Cutting Machine Operator 
Automatic Packaging Machine 

Operator 
Biscuit and/or Cake Mixers Assis- 

tant 
Production Line Operator 
Quality Controller 
Automatic Packaging Machine At- 

tendant 
Production Plant Attendant 
Packer Feeder 
General Process Employee 
All Others 
Frozen Foods 

(a) Fish and Vegetable Process- 
ing 
Hand Filleter 
Retort Operator 
Employees engaged in the 

seaming and sealing of 
cans 

Fish Splitting Machine Oper- 
ator 

(b) Poultry Processing 
Employees engaged in the 

killing of poultry (manual) 
Employees engaged in the 

killing of poultry (machine) 
Employees engaged in the 

operating of a power driven 
saw or cutter 

Employees engaged in the 
hanging of live poultry on 
a chain conveyor 

Employees engaged in the 
boning of poultry 

Employees engaged in the 
drawing or dressing of 
poultry or in the weighing 
or grading of poultry 

(c) General Factory Hands 
Poultry Processing 

— first 3 months experi- 
ence 

— thereafter 
Others 

Fruit and Vegetable Processing 
Cook 
Fruit and Vegetable Preserver 
Jam Boiler 
Syrup Maker 
Machine Operator (fruit canning— 

labelling filling or packing ma- 
chine) 

Retort Attendant 
Quality Controller (Fruit Canning 

Industry) 

379.00 
367.30 
352.10 
352.10 

352.10 

349.70 
349.70 
347.50 

347.50 
337.80 
332.30 
332.30 
323.50 

339.70 
339.70 

339.70 



Classification: 

Fruit Examiner 
Factory Hand (Fruit & Vegetable 

Processing) 
Grocery and Match Manufacturing 

(a) Groceries 
Employees Roasting and/or 

Grinding and Mixing Cof- 
fee or Chicory 

Automatic Machine Operator 
Steam Retort Operator 
Other Grinders or Millers 
Other Mixers or Blenders 
Roaster of Other Commodi- 

ties 
(b) Nut Food and Allied Products 

Roaster of Nuts 
Salter Cooker (Potato Chips 
and Nuts) 
Automatic Machine Operator 

(c) Cereal Foods 
Cereal Cooker 
Fillers, Pressmen and Con- 

veyor Employees 
(d) Macaroni 

Automatic Machine Operator 
Employees Drying Macaroni, 

Vermicelli and Allied 
Products 

Paste Makers 
Press Operator 

(e) Match Manufacturing 
V.P.O. Dipper 
Painting Machine Attendant 

(including mixing of the 
paint) 

Mixer (compo and adhesives) 
Inner Machine Operator 
Board Slitter (Inner reels) 

(f) All Sections 
Automatic Machine Atten- 
dant 
General Factory Hand 

Ice Cream and Frozen Confection- 
ery Manufacturing 
Mix Operator 
Ice Cream Freezing Machine Oper- 

ator 
chine Operator 
Cone and Wafer Machine Operator 
Ice Cream Freezing Machine Oper- 

ator Assistant 
Frozen Confectionery Machine 

Operator Assistant 
Cone and Wafer Machine Operator 

Assistant 
Freezer Hand (i.e. who is required 

to work between 0 and 5 degrees 
Celsius) 

Ice Cream Cake Decorator 
Can Washer 
General Factory Hand (Ice cream 

manufacturing) 
Confectionery Manufacturing 
Confectioner 
Confectioner Machinist 
Machine Attendant 
Moulders 
Moulders Assistants 
General Factory Hand 

Rate Per 
Week 

$ 
330.80 

(2) Junior Employees (Percentage of adult rate 
of the classification in which employed): 

346.20 
346.20 
341.70 
339.70 
339.70 

339.70 

346.20 

346.20 
346.20 

344.10 

346.20 

341.70 
337.60 
337.60 

341.70 

339.70 
339.70 
335.30 
335.30 

330.80 
323.60 

387.20 

387.20 
387.20 
374.10 

356.10 

356.10 

344.50 

356.10 
340.60 
330.90 

328.70 

375.65 
335.15 
321.65 
321.65 
319.50 
312.30 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(3) Leading Hands: 

50 
60 
70 
80 
90 

100 
Per Week 

Extra 

A leading hand in charge of: 
(a) Less than three other employ- 

ees 8.90 
(b) Not less than three and not 

more than ten other employ- 
ees 17.70 

(c) More than ten other employ- 
ees 25.90 

(4) (a) Employees required to work in a cold 
chamber at a temperature below 0°C 
shall in addition to the ordinary rates 
prescribed be paid 30 cents per hour for 
each hour they are required to spend 
twenty minutes or more in such cham- 
ber. 

(b) Employees appointed by the employer 
for fish and pea quality control inspec- 
tion shall be paid 30 cents per hour in 
addition to the rates prescribed. 

(5) Fork Lift Allowance 
Where an employee is required to drive a 

fork lift in the performance of his/her duties 
he/she shall be paid an additional 30 cents per 
hour whilst so engaged. 

HOSPITAL SALARIED OFFICERS (GOOD 
SAMARITAN INDUSTRIES) AWARD 1990 

No. AS of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Executive Director, Good Samaritan Industries. 

No. 836 of 1991 (R2). 
Hospital Salaried Officers (Good Samaritan Industries) 

Award 1990. 
No. A8 of 1989. 

COMMISSIONER J.A. NEGUS. 
26 November 1992. 

Order. 
HAVING heard Mr D. Hill on behalf of the Applicants and 
Mr M.A. O'Connor on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1940 of 1989 dated 8 September 1989, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Good Samaritan 
Industries) Award 1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 1 st day of November 1992. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 
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Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Effect, Area and Scope of Award 
4. Definitions 
5. Right of Entry 
6. Record 
7. Contract of Service and Termination 
8. Payment of Salaries 
9. Hours 

10. Overtime 
11. Meal Money 
12. Public Holidays 
13. Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
16. Maternity Leave 
17. Long Service Leave 
18. Union Notices 
19. No Reduction 
20. Protective Clothing and Uniforms 
21. Higher Duties 
22. Notification of Change and Redundancy 
23. Travelling 
24. Superannuation 
25. Statement of Employment 
26. Aged and Infirm Employees 
27. Education Leave 
28. Deduction of Association Subscriptions 
29. Location Allowance 
30. Motor Vehicle Allowance 
31. Salaries and Classifications 
32. Enterprise Agreements 

Schedule A—Callings Covered By The Award 
Schedule B—Salaries 
Schedule C—Motor Vehicle Allowances 

2. Clause 9.—Hours: 

A. Delete subclause (2) and insert in lieu thereof the 
following: 

(2) Except as provided in subclause (3) of this 
clause the spread of ordinary hours shall be 
between 6.00am and 6.00pm Monday to 
Friday inclusive. 

B. Delete paragraph (3)(a) and insert in lieu thereof 
the following: 

(а) The spread of ordinary hours shall be 
between 6.00am and 9.00pm on the day of 
late night trading and between 7.00am and 
5.00pm on Saturdays. 

3. Clause 10.—Overtime: Delete subclause (6) and insert 
in lieu thereof the following: 

(6) An employee who is required to work more than 
two hours overtime in addition to his/her ordinary 
hours on any day, shall be allowed an unpaid break 
of at least 30 minutes after the completion of two 
hours overtime. 

4. Clause 13.—Annual Leave: 

A. Delete subclause (6) and insert in lieu thereof the 
following: 

(б) (a) When an employee proceeds on annual 
leave, the employee shall be paid a 
loading of 17.5% of his/her ordinary 
salary at the time of taking such leave. 

(b) The loading prescribed in this subclause 
shall not apply to proportionate annual 
leave on termination. 

B. Immediately after subclause (7) insert the follow- 
ing new subclauses: 
(8) Any time in respect of which an employee is 

absent from work, except time for which that 
employee is entitled to claim paid sick leave 
or the first calandar month of any absence on 
workers' compensation, or any absence on 
annual leave, long service, compassionate 
leave or any other paid leave shall not count 
for the purpose of determining annual leave 
entitlements. 

(9) Notwithstanding subclause (1) of this clause 
and subclause (4) of Clause 7.—Contract of 
Service and Termination the following may 
apply: 

(a) A full-time employee who, during a 
qualifying period towards an entitle- 
ment of annual leave was employed 
continuously on both a full-time and 
part-time basis may elect to take a lesser 
period of annual leave calculated by 
converting the part-time service to 
equivalent full-time service. 

(b) A part-time employee may elect to take 
a lesser period of annual leave calcu- 
lated by converting any portion of the 
part-time service to equivalent full-time 
service. 

5. Clause 17.—Long Service Leave: Immediately follow- 
ing subclause (2) insert the following new subclause: 

(3) Notwithstanding subclause (1) of this clause and 
subclause (4) of Clause. 7—Contract of Service 
and Termination the following may apply: 

(a) A full-time employee who, during a qualify- 
ing period towards an entitlement of long 
service leave was employed continuously on 
both a full-time and part-time basis may elect 
to take a lesser period of long service leave 
calculated by converting the part-time serv- 
ice to equivalent full-time service. 

(b) A part-time employee may elect to take a 
lesser period of long service leave calculated 
by converting any portion of the part-time 
service to equivalent full-time service. 

6. Clause 31.—Salaries and Classifications: Immediately 
following this clause insert the following new clause: 

32.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this 

Award may reach agreement to vary any 
provision of this Award to meet the require- 
ments of the employer's business and the 
aspirations of the employees concerned. 

(b) Such agreements shall be subject to the 
procedures contained in subclause (2) of this 
clause. 

(2) (a) The proposed variations shall be committed 
to writing, and shall be the subject of 
negotiation between the persons directly 
concerned with their effect. 

(b) Nothing in this Clause shall prevent the 
employees from seeking advice from, or 
representation by, the union during such 
negotiations. 

(c) Any agreement reached out of this negotia- 
tion process shall be committed to writing 
and, if the union has not been involved in the 
negotiations, a copy shall be sent to the 
Secretary of the Union. 

(d) Where the agreement represents the consent 
of the employer and the majority of the 
employees concerned, the union shall not 
unreasonably oppose the terms of that agree- 
ment. 
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(3) Prior to the employer and the employees giving 
effect to the terms of the negotiated agreement, it 
shall be submitted to the Western Australian 
Industrial Relations Commission for inclusion in 
the Award. 

7. Schedule B—Salaries: Delete this Schedule and insert 
in lieu thereof the following: 

Schedule. B. 

Salaries. 

Subject to the provisions of Clause 31.—Salaries and 
Classifications and of Clause 26.—Aged and Infirm 
Employees and to the provisions of this Schedule, the 
minimum annual salaries for employees bound by this 
Award are set out hereinafter. 

Salary 
per 

Annum 

(1) Clerical Officer (Class 1) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 1st year 

2nd year 
3rd year 
4th year 

(2) Clerical Officer (Class 2) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 1st year 

2nd year 
3rd year 
4th year 
5 th year 
6th year 
7th year 

(3) Classified Officers 
Classification 
Grade 1 1 st year 

Thereafter 
Grade 2 1st year 

Thereafter 
Grade 3 1 st year 

Thereafter 
Grade 4 1 st year 

Thereafter 
Grade 5 1 st year 

Thereafter 
Grade 6 1st year 

Thereafter 
Grade 7 1 st year 

2nd year 
Thereafter 

Grade 8 1 st year 
Thereafter 

Grade 9 1 st year 
Thereafter 

(4) Technical Assistants 
Grade 1 
16 years 
17 years 
18 years 
19 years 
20 years 

10,355 
11,742 
13,568 
15,428 
17,342 
19,065 
19,608 
20,334 
20,967 

10,589 
12,234 
14,150 
16,254 
18,156 
19,868 
20,505 
21,140 
21.772 
22,407 
23,042 
23.773 

24,279 
25,025 
25,756 
26,489 
27,299 
28,148 
29,044 
29,961 
30,873 
31,791 
32,753 
33,734 
34,700 
35,684 
36,649 
37,631 
38,597 
39,634 
40,666 

9,929 
11,930 
13,823 
15,939 
17,896 

Adult Rates 1st year 
2nd year 
3rd year 
4th year 

Grade 2 
1st year 
2nd year 
3rd year 
Grade 3 
1 st year 
2nd year 
3rd year 

(5) Professional Officers 

Salary 
per 

Annum 

19,543 
20,182 
20,842 
21.462 

21,462 
21,862 
22,246 

22,246 
22,688 
23,322 

(a) Employees who possess a relevant tertiary 
level qualification or equivalent, as agreed 
between the Association and the employer, 
and who are employed in the calling of 
Occupational Therapist or any other profes- 
sional calling as agreed between the Associa- 
tion and employer, shall be entitled to 
minimum annual salaries as follows— 

Salary 
per 

Annum 
$ 

Level 3/5 25,886 
27,293 
29,045 
30,875 
33,823 
35,793 

Level 6 37,717 
39,145 
41,175 

(b) The following shall apply to employees 
appointed in accordance with this sub- 
clause— 

(i) Employees who have completed an 
approved three academic year tertiary 
qualification relevant to their calling 
shall commence at the first year incre- 
ment. 

(ii) Employees who have completed an 
approved four academic year tertiary 
qualification relevant to their calling 
shall commence at the second year 
increment. 

(iii) Employees who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence at 
the third year increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer shall be responsible for deter- 
mining the relevant acceptable qualifications 
for appointment in the callings covered by 
this clause. In the event of dispute, the matter 
may be referred to a Board of Reference, as 
constituted under section 48 of the Industrial 
Relations Act 1979. 

(6) Proceeding through the classification by annual 
increments shall be subject to the employee's 
satisfactory performance over the preceding 12 
months. 
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8. Schedule C—Motor Vehicle Allowances: Delete this 
schedule and insert in lieu thereof the following: 

Schedule C. 

Motor Vehicle Allowances. 

Part A—Motor Car 

Requirement to Supply and Maintain a Motor Car— 
Engine Displacement 

Area and Details (jn cubic centimetres) 
Rate per kilometre Over Over 1600cc 

2600 cc 1600 cc & Under 
-2600 cc 

Metropolitan Area 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000-8000 kilometres 44.5 39.2 34.3 
Over 8000-16000 kilometres 24.8 22.0 19.9 
Over 16000 kilometres 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000-8000 kilometres 45.5 40.2 35.2 
Over 8000-16000 kilometres 25.3 22.5 20.3 
Over 16000 kilometres 27.1 23.9 21.3 
North of 23.5' South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000-8000 kilometres 50.5 44.9 39.2 
Over 8000-16000 kilometres 27.7 24.7 22.2 
Over 16000 kilometres 28.1 24.9 22.1 
Rest of State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000-8000 kilometres 47.0 41.4 36.3 
Over 8000-16000 kilometres 26.2 23.2 21.0 
Over 16000 kilometres 27.6 24.3 21.7 

Part B—Motor Car 

Voluntary Use of a Motor Car- 

Area and Details 
Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over Over 1600cc 
2600 cc 1600 cc & Under 

-2600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38,9 
North of 23.5' SouthLatitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part C—Motor Cycle 

Voluntary Use of a Motor Cycle- 

Distance Travelled During a 
Year on Official Business 

Rate c/km 

Rate per kilometre 

HOSPITAL SALARIED OFFICERS (GOOD 
SAMARITAN INDUSTRIES) AWARD 1990 

No. A8 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Executive Director, Good Samaritan Industries. 

No. 810 of 1992. 
Hospital Salaried Officers (Good Samaritan Industries) 

Award 1990 
No. A8 of 1989. 

COMMISSIONER J.A. NEGUS. 
26 November 1992. 

Order. 
HAVING heard Mr D. Hill on behalf of the Applicants and 
Mr M.A. O'Connor on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 704 of 1991 dated 17 June 1991, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Hospital Salaried Officers (Good Samaritan 
Industries) Award 1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 17th day of November 
1992. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 7.—Contract of Service and Termination: 

Immediately following subclause (7) insert a new subclause 
as follows: 

(8) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence or training. 

2. Clause 11.—Meal Money: Delete this clause and insert 
in lieu thereof the following: 

11.—Meal Money. 
An employee required to work overtime for more 

than two hours shall be supplied with a meal or meals 
by the employer or be paid $6.50 for a meal or meals. 

3. Schedule B.—Salaries: Delete this schedule and insert 
in lieu thereof the following: 

Schedule B. 
Salaries. 

Subject to the provisions of Clause 31.—Salaries and 
Classifications and of Clause 26.—Aged and Infirm 
Employees and to the provisions of this Schedule, the 
minimum annual salaries for employees bound by this 
Award are set out hereinafter. 

Salary 
per 

Annum 

(1) CLERICAL OFFICER (CLASS 1) 
Under 17 years 10,614 
17 years 12,036 
18 years 13,907 
19 years 15,814 
20 years 17,776 
Adult Rates 1 st year 19,542 

2nd year 20,098 
3rd year 20,842 
4th year 21,491 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(2) CLERICAL OFFICER (CLASS 2) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 1 st year 

2nd year 
3rd year 
4th year 
5 th year 
6th year 
7 th year 

(3) CLASSIFIED OFFICERS 
Classification 
Grade 1 1st year 

Thereafter 
Grade 2 1 st year 

Thereafter 
Grade 3 1 st year 

Thereafter 
Grade 4 1st year 

Thereafter 
Grade 5 1st year 

Thereafter 
Grade 6 1 st year 

Thereafter 
Grade 7 1 st year 

2nd year 
Thereafter 

Grade 8 1st year 
Thereafter 

Grade 9 1 st year 
Thereafter 

(4) TECHNICAL ASSISTANTS 
Grade 1 
16 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 1st year 

2nd year 
3rd year 
4th year 

Grade 2 
1 st year 
2nd year 
3rd year 
Grade 3 
1st year 
2nd year 
3rd year 
PROFESSIONAL OFFICERS 

(a) Emnlovees who oossess i 

Salary 
per Annum 

$ 
10,854 
12,540 
14,504 
16,660 
18,610 
20,365 
21,018 
21,669 
22,316 
22,967 
23,618 
24,367 

24,886 
25,651 
26,400 
27,151 
27,981 
28,852 
29,770 
30,710 
31,645 
32,586 
33,572 
34,577 
35,568 
36,576 
37,565 
38,572 
39,562 
40,625 
41,683 

10,177 
12,228 
14,169 
16,337 
18,343 
20,032 
20,687 
21,363 
21,999 

21,999 
22,409 
22,802 

22,802 
23,255 
23,905 

(a) Employees who possess a relevant tertiary 
level qualification or equivalent, as agreed 
between the Association and the employer, 
and who are employed in the calling of 
Occupational Therapist or any other profes- 
sional calling as agreed between the Associa- 
tion and employer, shall be entitled to 
minimum annual salaries as follows— 

Salary 
per Annum 

Level 6 38,660 
40,124 
42,204 

(b) The following shall apply to employees 
appointed in accordance with this sub- 
clause— 

(i) Employees who have completed an 
approved three academic year tertiary 
qualification relevant to their calling 
shall commence at the first year incre- 
ment. 

(ii) Employees who have completed an 
approved four academic year tertiary 
qualification relevant to their calling 
shall commence at the second year 
increment. 

(iii) Employees who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence at 
the third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres- 
sion through the range. 

(c) The employer shall be responsible for deter- 
mining the relevant acceptable qualifications 
for appointment in the callings covered by 
this clause. In the event of dispute, the matter 
may be referred to a Board of Reference, as 
constituted under section 48 of the Industrial 
Relations Act 1979. 

(6) Proceeding through the classification by annual 
increments shall be subject to the employee's 
satisfactory performance over the preceding 12 
months. 

Level 3/5 26,533 
27,975 
29,771 
31,647 
34,669 
36,688 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1115 of 1992. 

COMMISSIONER G.L. FIELDING. 
27 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to amend 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1987 to generally increase the wages and 
allowances contained in the Award by 4.5 per cent The 
application is unusual, if not unique, because it was 
instigated without the prior consent of the Union parties to 
the Award. 

The matter came on for hearing after the procedures 
required for a Special Case under the Special Cases 
Principle of the State Wage Fixing Principles had been 
followed. However, the Applicant does not concede that the 
claim should be treated under that Principle. It argues that 
as the Enterprise Bargaining Principle imposes no limit on 
the amount by which wages and allowances may be 
increased and as it was open to the parties to the Award to 
enter into an enterprise bargain for the purposes of that 
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Principle, it cannot be said that this claim exceeds that 
allowable under the Wage Fixing Principles. Instead, the 
Applicant argues that the Principles ought to be seen as 
policy guidelines which, after due consideration, the 
Commission may, where it is just and equitable to do so in 
appropriate cases, deal with claims for improvement in 
wages and/or conditions of employment in a way not 
envisaged by the Principles. In other words, the Applicant 
regards s.26(l)(a) of the Industrial Relations Act 1979 as 
being paramount. The Applicant refers to, and relies upon, 
the remarks of the Commission in Court Session in the 1992 
State Wage Case (1992) 72 WAIG 191 indicating that the 
Principles were not meant to usurp the discretion given to 
the Commission by s.26 of the Act. Furthermore, the 
Applicant refers to, and relies upon, the terms of the General 
Order implementing the State Wage Fixing Principles which 
require parties to an award to give a commitment that before 
making application to amend the award to improve wages 
and conditions, they will have "due regard" for the 
Principles. The Applicant also points to the decision of the 
Full Court of the Supreme Court of Western Australia in Re 
Coleman & Others, ex parte Confederation of WA Industry 
(1992) A1LR 252 which upheld the validity of the existing 
General Order and, in particular, to the observations of 
Rowland J. and Seaman J. as confirming a residual 
discretion in the Commission in this respect. 

The Applicant says that circumstances of this case are so 
unique as to justify the Commission departing from the 
Principles. The unique or special features of the case include 
the fact that in June, following negotiations extending over 
approximately two months, a provisional agreement was 
reached between the Applicant and the Unions. As 1 
understand it, the intention was to process that increase by 
relying on the Enterprise Bargaining Principle for a general 
increase in wages and allowances of 4.5 per cent after it had 
been approved by the workforce. Before that could occur, 
the now notorious "closed shop" dispute causing a regime 
of mistrust and hostility, which still persists in some sections 
of the workforce to this day, occurred. Among the features 
of that agreement were to be changes to the grievance 
procedure set out in Clause 1 of the Award, which as a result 
of the dispute the Applicant found untenable. The Applicant 
says that relations between it and the Union, parties to this 
Award, are so bad that there is no hope of resurrecting that 
agreement or of entering into a sensible alternative at this 
time. However, it does not wish to penalise its employees, 
particularly as there has been a number of changes to the 
Award and in the workplace over recent years to promote 
the cause of structural efficiency. Many of those changes 
have not been linked to wage adjustments, and the Applicant 
now says that the time has come to "reverse the coin" and 
introduce wage improvements without them being directly 
linked to structural changes. 

The Unions now consent to the claim and, in essence, 
endorse most of the submissions advanced by the Applicant. 
They are, however, concerned that the amendments, the 
subject of this application, do not restrict their capacity to 
enter into an enterprise bargain in accordance with the 
Enterprise Bargaining Principle. They are also concerned 
that the increases, the subject of this application, should not 
"be used to absorb or offset wage or entitlement {sic) 
increases gained from any future benefits in production, 
efficiency, work practices or award amendments". 

None of the persons referred to in s,50 of the Act appeared 
to oppose the claim. The Trades and Labor Council of 
Western Australia and the Australian Mines and Metal 
Association (Incorporated) each appeared and supported the 
claim. The Trades and Labor Council of Western Australia 
argued that the Principles should not be seen as being 
imperative but, rather, as policy guidelines so as not to 
undermine the object of s.26(l)(a) of the Act. However, the 
Council argued that the matter was a Special Case for the 
purposes of the Wage Fixing Principles and ought to proceed 
as such. The Australian Mines and Metal Association 
(Incorporated) made no submission in respect of the status 
of the Principles but, as with the Council, argued that the 
claim was a Special Case and should be processed as such. 
It agreed with the Applicant that the Special Cases Principle 

was inelegantly worded, having regard to the Enterprise 
Bargaining Principle, but should be interpreted as covering 
those claims for improvements in wages or conditions of 
employment which did not satisfy any of the other Principles 
and which claim could, on its merits, be considered special. 

I do not find it necessary to consider whether the 
Commission retains a discretion independent of the Wage 
Fixing Principles to depart from the Principles where in a 
particular case it is considered just and equitable to do so. 
I do not, however, understand the decision of the Full Court 
in Re Coleman (supra) to have disapproved of the 
observations of the High Court in R. v. Moore, ex parte 
Australian Telephone and Phonogram Officers' Association 
(1982) 148 CLR 600 and the similar observations made by 
the Industrial Appeal Court in Confederation of Western 
Australian Industry Incorporated v. Federated Miscellane- 
ous Workers Union of Australia, Hospital, Service & 
Miscellaneous, WA Branch (1989) 69 WAIG 3219 suggest- 
ing that it was not always imperative to follow the 
Principles. 

As Ms Robinson for the Trades and Labor Council 
submitted, the Principles themselves allow for consideration 
of individual cases which are special and which do not 
otherwise satisfy the constraints imposed by the Wage 
Fixing Principles. In this respect, I accept the interpretation 
placed on the Principles by Mr Gifford on behalf of the 
Australian Mines and Metal Association as being correct. 
The Special Cases Principle should be taken as applying to 
applications for improvements in wages or conditions of 
employment which do not comply with the Principles at the 
time the application was instituted, but which have special 
features warranting separate consideration. 

On that basis, this claim is capable of falling within the 
ambit of the Special Cases Principle. All the adjustments 
allowable under the Wage Adjustment Principle and under 
the Allowances Principle have been made to the Award. 
There is no scope for processing the claim now before the 
Commission under the Enterprise Bargaining Principle 
because it is not part of an enterprise bargain as envisaged 
by that Principle. It may be that the existence of the 
Enterprise Bargaining Principle means that there will be 
fewer cases falling within the scope of the Special Cases 
Principle and still fewer qualifying as a Special Case, but 
it is wrong to say that because a claim might conceivably 
be the subject of an enterprise bargaining arrangement, it 
cannot be processed as a Special Case. 

It remains to consider whether this claim should indeed 
be described as special for the purposes of the Special Cases 
Principle. The fact that the parties have been unable to reach 
an enterprise bargain cannot of itself make it a Special Case 
for these purposes. There are numerous enterprises which 
fall into that category. Here, however, the matter goes very 
much further, as all who appeared before the Commission 
contend. The parties reached a provisional agreement after 
proper negotiations which, amongst other things, provided 
for the adjustments the subject of this application. It is 
reasonable to suppose that but for the "closed shop" 
dispute, that agreement would have been ratified by the 
workforce and, in all probability, have already been 
endorsed by the Commission. Negotiations which led to that 
provisional agreement not unnaturally led to an expectation 
that the adjustments, the subject of these proceedings, were 
imminent. It is not an expectation based on the perceived 
community movements in wages and allowances, nor one 
based merely on the effluxion of time, but based on a 
provisional agreement arrived at in the proper way. The 
agreement has collapsed because of what all those who 
appeared before the Commission on this occasion acknowl- 
edged to be ill will between the parties engendered by the 
"closed shop" dispute and which shows little sign of 
abating. It is common ground that there is insufficient trust 
between the parties to enable them to conclude a new 
agreement at this time. Indeed, the level of distrust is 
evidenced by the Unions' request that the Commission make 
orders to protect their position under the Enterprise 
Bargaining Principle and to avoid prejudice in regard to any 
future improvements in productivity and efficiency which 
may occur. It is fair to say that prior to the "closed shop" 
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dispute, such a request would have been considered 
unnecessary, and probably not thought of at all. The 
industrial relations between the parties are not likely to be 
improved if the Applicant withholds that which it freely 
concedes its employees deserve. Indeed, the advancement 
of this claim may well, and hopefully will, go some way to 
improving relations between the parties, although the 
Applicant does not put the case on that basis. Rather, as it 
says, it has no desire to penalise its workforce because of 
the dispute and it would hardly be consistent with the objects 
of the Act if the Commission were indirectly to do so on its 
behalf. 

Moreover, it is undeniably the case that the Award, which 
for practical purposes is an enterprise agreement, has been 
the subject of radical amendment in recent years designed 
to achieve increases in productivity and efficiency in line 
with the underlying philosophy of the Wage Fixing 
Principles. From time to time the Commission has had cause 
to draw attention to the vigour with which the parties 
approached structural efficiency (see for example: The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers & Others v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia & 
Others (1990) 70 WAIG 4084). The production classifica- 
tions have been entirely restructured to provide for 
multiskilling and proper career paths and in most cases the 
associated training is in place. The rail traffic operations 
have been streamlined and demarcation barriers affecting 
the various trades have been significantly reduced. Although 
it cannot be overlooked that the employees, as a result, have 
benefited from the wage adjustments allowable under the 
relevant Wage Adjustment Principles, not all the changes 
have been directly linked to those wage adjustments. Indeed, 
the Applicant asserts that its employees should not expect 
that each and every increase in productivity and efficiency 
will be at the price of wage increases, but it now sees that 
the time has come for its employees to benefit from the 
restructuring and efficiency which has taken place in recent 
years. Moreover, the Applicant does not see the process of 
restructuring and improvements in efficiency as having 
come to an end, but rather as ongoing. The Award provides 
for ongoing improvements in efficiency, if not by agree- 
ment, then by arbitration which, despite the current ill will 
between the parties, the Company has been prepared to 
utilise as recently occurred in respect of the introduction of 
staggered starts at the Tom Price high grade plant (see: 
Hamersley Iron Pty Limited v. The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers (Application CR 461 of 1992—10 September 1992)). 

It is clear that the parties have complied with the spirit 
of restructuring and efficiency and there is no logical reason 
why the employees should be denied the benefit of the 
substantial efficiencies implemented in recent years which, 
but for the recent "closed shop" dispute would have 
resulted in a general increase in wages and allowances, the 
subject of this application. 

Much was said on behalf of the Respondent Unions 
regarding enterprise bargaining in the future. The ancillary 
orders sought by them on this occasion would be surplusage 
and are therefore not warranted. There is no reason why the 
parties cannot still avail themselves of the benefits of the 
Enterprise Bargaining Principle, indeed they would do well 
to address that matter, although the current log of claims 
lodged by the Unions is notable more for its romanticism 
than for its ingenuity. Nothing in these proceedings can 
detract from the right of the parties to enter into an enterprise 
bargain. Furthermore, nothing which flows from these 
proceedings can relate to changes which are not yet in place. 
Of course it does not follow that each and every improve- 
ment in productivity and efficiency will result in improve- 
ments in wages and/or conditions of employment. That has 
not been the case in the past and there is no reason why it 
should be the case in the future, but it is clearly the case that 
there is no basis for offsetting the gains on this occasion 
from any improvements in pay and conditions which might 
otherwise be thought appropriate in the future. 

For the foregoing reasons I am satisfied and find that the 
circumstances surrounding this claim do indeed constitute 

a Special Case for the purposes of the Principles and the 
Award should be amended in terms of the application. 
Appearances: Mr A.N. Cameron on behalf of the Applicant. 

Mr F. Logan on behalf of the Metal and Engineering 
Workers' Union, Western Australia and The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

Ms M. Robinson appeared on behalf of the Australian 
Electrical, Electronics. Foundry and Engineering Union 
(Western Australian Branch); The Plumbers and Gas fitters 
Employees' Union of Australia, West Australian Branch. 
Industrial Union of Workers; The Operative Painters' and 
Decorators' Union of Australia, W.A. Branch, Union of 
Workers; The Construction, Mining, Energy. Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch; and on behalf of the Trades and Labor 
Council of Western Australia. 

Mr R.H. Gifford appeared on behalf of the Australian 
Mines and Metals Association (Inc.). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1115 of 1992. 

Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 

No. 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

30 November 1992. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of the 
Applicant; Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union, Western Australia and The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers; Ms M. Robinson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); The Plumbers and 
Gasfitters Employees" Union of Australia, West Australian 
Branch. Industrial Union of Workers; The Operative 
Painters' and Decorators' Union of Australia, W.A. Branch, 
Union of Workers; The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch; and the Trades and Labor 
Council of Western Australia; and Mr R.H. Gifford on 
behalf of the Australian Mines and Metals Association 
(Inc.), and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the first pay period 
commencing on and from 27 November 1992. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 1—PART 1 

1. Clause 10.—Apprentices: Delete the figure "$51.14" 
in paragraph (8)(a) of this clause and insert in lieu thereof 
the figure of "$53.44". 

2. Clause 14.—Overtime: Delete the figure of "$5.60" 
in placita (3)(e)(v)(cc), (3)(e)(vi)(aa), (3)(e)(vi)(cc) and 
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(3)(e)(vii) of this clause and respectively insert in lieu 
thereof the figure of "$5.85". 

3. Clause 15.—Shift Work: 
(A) Delete the figure of "$7.95" in paragraph (5)(d) 

of this clause and insert in lieu thereof the figure 
of "$8.31". 

(B) Delete the figures of "81" and "89" in and 
placita (6)(a)(i) and (6)(a)(ii) of this clause and 
respectively insert in lieu thereof the figures of 
"85" and "93". 

4. Clause 16.—Weekend Work: Delete the figure of 
"$9.29" in paragraph (3)(a) of this clause and insert in lieu 
thereof the figure of "$9.71". 

5. Clause 25.—Distant Work: 
(A) Delete the figure of "$13.59" in paragraph (4)(a) 

of this clause and insert in lieu thereof the figure 
of "$14.20". 

(B) Delete the figure of "$10.88" in paragraph (4)(b) 
of this clause and insert in lieu thereof the figure 
of "$11.37". 

6. Clause 30.—Special Rates and Provisions: In para- 
graph (SXa), subclause (6), paragraphs (7)(a), (b) and (c), 
paragraph (8)(a), paragraph (9)(a), subclause (11), para- 
graphs (12)(a) and (b), paragraph (13)(a), subclauses (14) 
and (16), paragraph (17)(a), paragraph (18)(a) and subclause 
(19) of this clause delete the figures of "$3.50", "$1.74", 
"$1.74", "$3.43", "$5.30", "$1.74", "$3.50", "$5.90". 
"$13.10", "$13.10", "$6.60", "$3.10", "69 cents", "80 
cents", "$3.43" and "$4.77" and respectively insert in lieu 
thereof the figures of "$3.70", "$1.82", "$1.82", 
"$3.58", "$5.54", "$1.82", "$3.70", "$6.20", 
"$13.70", "$13.70", "$6.90", "$3.24", "72 cents", "84 
cents", "$3.58" and "$4.98". 

7. Clause 32.—Wages: 
(A) Delete subclause (3) of this clause and insert the 

following in lieu thereof— 
(3) Each employee, according to the work area 

in which employed, shall be classified by the 
Company in conformity with the definitions 
contained in Clause 8.—Definitions, of this 
Award and shall be paid at the relevant 
weekly rate specified by this subclause. 
(a) Mine Production Employees: 

(i) AWU: 
Level 4 
Level 3 
Level 2 
Level 1 

(ii) CMEU: 
Level 2 
Level 1 

(b) Plant Production Employees: 
Tom Price High Grade Plant 
Employees 
Paraburdoo Plant Employees 
Port Operations Employees, 
and 
Concentrator Operations Em- 
ployees 
Level 4 
Level 3 
Level 2 
Level 1 

(c) Laboratory Employees: 
Level 4 
Level 3 
Level 2 
Level 1 

(d) Rail Operations Employees: 
Level 3 
Level 2 
Level 1 

405.90 
454.40 
466.50 
497.20 

413.60 
497.20 

405.90 
454.40 
466.50 
497.20 

405.90 
454.40 
466.50 
497.20 

413.60 
443.30 
519.30 

(e) Power Generation and Distribution Em- 
ployees: 

(i) Generation: 
Level 4 413.60 
Level 3 443.30 
Level 2 497.20 
Level 1 519.30 

(ii) Maintenance: 
NON TRADE 
Level 6 420.20 
Level 5 443.30 
Level 4 466.50 
Level 3 497.20 
TRADE RELATIVITY 
Base Trade 

Level 3 100% 497.20 
Level 2 105% 522.10 
Level 1 110% 546.90 
Special Class 115% 571.80 

(f) Mine and Port Operations Maintenance 
Employees: 
NON TRADE 
Level 7 405.90 
Level 6 420.20 
Level 5 443.30 
Level 4 466.50 
Level 3 497.20 
TRADE RELATIVITY 
Base Trade Level 3 100% 497.20 
Level 2 105% 522.10 
Level 1 110% 546.90 
Special Class 115% 571.80 

(g) Ancillary Services Employees: 
(i) Warehouse 

Transport Services 
Mines and Port 
Horticultural Services 
Mines, and 
Towns, Plant and Area 
Services—Dampier 
Level 4 388.40 
Level 3 434.80 
Level 2 446.40 
Level 1 475.80 

(ii) Services 
Level 9 405.90 
Level 8 413.60 
Level 7 420.20 
Level 6 432.30 
Level 5 443.30 
Level 4 454.40 
Level 3 466.50 
Level 2 477.50 
Level 1 497.20 

(B) Delete the figures "71 cents" and "$16.70" in 
subclauses (7) and (8) of this clause and respec- 
tively insert in lieu thereof the figures of "76 
cents" and "$17.50". 

DIVISION 1—PART 2 
1. Clause 5.—Shift Work: Delete the figure "89 cents" 

in paragraph (7)(a) of this clause and insert in lieu thereof 
the figure of "93 cents". 

2. Clause 7.—Classification and Wage Rate: 
(A) Delete paragraphs (l)(a), (4)(a) and (4)(b) of this 

clause and insert in lieu thereof the following— 
(1) (a) The employees subject to Part 2 are 

classified as— 
Rail Operations Employee $ 
— Class 3 413.60 
— Class 2 443.30 
— Class 1 519.30 



(a) All Purpose Base Rate 

Rail Operations Employee $ 

— Level 3 87.08 

— Level 2 

— On commencement of 
this level 93.33 

— Having held an A class 
Locomotive Certificate 
for one year 94.91 

— Having held an A class 
Locomotive Certificate 
for two years 96.10 

-On commencement of 
this level 109.32 

- Having held an A class 
Locomotive Certificate 
for one year 110.91 

— Having held an A class $ 
Locomotive Certificate 
for two years 112.1® 

(b) Flat Rate Allowance: 
As based on the prescribed district 

allowance and service payments— 
District + Service = Total 

$ $ $ 
Less than 1 year 7.52 4.71 12.23 
1-2 years 7.52 10.25 17.77 
2-3 years 7.52 13.56 21.08 
3-4 years 7.52 14.40 21.92 
4-5 years 7.52 15.76 23.28 
5-6 years 7.52 17.20 24.72 
6-7 years 7.52 18.0) 25.52 
More than 7 years 7.52 18.84 26.36 

(B) Delete the figures of "$11.92" and "$9.29" in 
paragraph (5)(a) and placitum (5)(b)(i) of this 
clause and respectively insert in lieu thereof the 
figures of "$12.46" and "$9.71". 

(C) Delete the Schedule to this clause and insert the 
following in lieu thereof— 

Schedule to Clause 7. 
Daily Job Allowance 

Locomotive 
Engineman 

Monday to Friday Saturday 
Sunday 

and Twentieth Shift Public Holidays 

Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 

$ $ $ $ $ 
Paraburdoo—Down: 
—On commencing 205.50 147.12 146.68 260.15 200.41 
—After first year 207.28 155.52 262.72 202.97 
—After second year 208.61 156.85 264.67 204.91 

Paraburdoo—Up: 
—On commencing 247.97 190.22 180.82 302.63 236.88 
—After first year 250.34 192.59 305.79 240.04 
—After second year 252.13 194.38 308.18 242.43 

Tom Price, Brockman 
and Marandoo—Down 
and Mainline Ore Train 
Changeover Jobs 
—On commencing 149.36 105.59 101.67 204.02 152.26 
—After first year 150.34 106.58 205.79 154.04 
—After second year 151.10 107.33 207.13 155.38 
Tom Price, Brockman 
and Marandoo—Up: 
—On commencing 121.04 81.28 78.92 175.71 127.94 
—After first year 121.64 81.86 177.08 129.32 
—After second year 122.08 82.31 178.13 130.36 

Construction: 
—On commencing 152.10 132.11 124.28 206.76 178.78 
—After first year 154.07 134.08 209.52 181.55 
—After second year 155.57 135.58 211.61 183.64 
Local (Paraburdoo and 
Dampier): 
—On commencing 32.14 30.16 29.36 86.12 76.19 
—After first year 32.35 30.37 87.11 77.18 
—After second year 32.49 30.50 87.86 77.94 

Tom Price—Local: 
—On commencing 37.00 35.02 34.21 90.99 81.04 
—After first year 37.20 35.22 91.98 82.03 
—After second year 37.35 35.36 92.72 82.78 

$ $ $ $ $ $ $ 

190.22 314.82 247.08 233.76 393.39 314.16 296.33 
318.18 250.43 397.88 318.65 
320.72 252.96 401.29 322.05 

224.35 357.30 283.55 267.88 446.11 359.39 338.61 
361.24 287.50 451.35 364.61 
364.22 290.49 455.31 368.57 

145.20 258.68 198.93 188.75 327.00 257.26 243.16 
261.25 201.49 330.56 260.81 
263.18 202.48 333.25 263.50 

122.45 230.37 174.61 165.99 291.86 227.11 214.97 
232.53 176.78 294.91 230.16 
234.18 178.41 297.23 232.48 

167.82 261.42 225.45 211.34 343.42 294.45 276.64 
264.97 228.99 348.15 300.19 
267.67 231.69 351.74 303.77 

72.16 140.10 122.22 114.97 197.45 171.13 160.44 
141.88 124.00 200.07 173.75 
143.22 125.36 202.05 175.74 

77.02 144.97 127.09 119.83 202.34 176.00 165.30 
146.76 128.86 204.96 178.61 
148.12 130.21 206.95 180.60 
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3. Clause 8.—Meals and Meal Allowances: Delete the 
figure "$21.12" in subclause (3) of this clause and insert 
in lieu thereof the figure of "$22.07". 
DIVISION 2—PART 1 

1. Clause 3.—District Allowance, Accommodation and 
Other Charges: Delete the figures of "$35.80", "$17.80", 
"$28.90" and "$5.60" as they occur in paragraphs (3)(a), 
(b) and (7)(b) of this clause and insert in lieu thereof 
respectively the figures of "$37.40", "$18.60", "$30.20" 
and "$5.85". 

2. Clause 5.—Service Payments: 
(A) Delete subclause (2) of this clause and insert in 

lieu thereof the following— 
(2) $ 

0-3 months' continuous service — 
After 3 months' continuous service 27.90 
After 6 months'continuous service 33.10 
After 12 months' continuous service 48.40 
After 18 months' continuous service 54.10 
After 2 years' continuous service 67.80 
After 3 years' continuous service 72.00 
After 4 years' continuous service 78.80 
After 5 years' continuous service 86.00 
After 6 years' continuous service 90.00 
After 7 years' continuous service 94.20 

(B) Delete the figures "$7.20", "$12.60", "$7.20", 
"$12.60", "$7.20" and "$12.60" in subclauses 
(6), (7) and (8) of this clause and respectively 

insert in lieu thereof the figures of "$7.50", 
"$13.20", "$7.50", "$13.20", "$7.50" and 
"$13.20". 

3. Clause 7.—Disability Allowances and Work Clothing: 
Delete paragraph (5)(a) of this clause and insert the 
following in lieu thereof— 

(5) (a) The disability allowance shall be payable as 
a weekly rate according to the following 
levels— 

Group $ Per Week 
1 28.70 
2 24.00 
3 18.20 
4 7.60 

4. Clause 8.—Tool Allowances: Delete the figure of 
"$9.30" in subclause (1) of this clause and insert in lieu the 
figure of "$9.70". 

5. Clause 9.—Redundancy: Delete the figures of 
"$662.00" and "$267.00" in paragraph (10)(j) of this 
clause and respectively insert in lieu the figures of 
"$692.00" and "$279.00". 

6. Schedule No. 1—Memorandum of Agreement (Em- 
ployee Superannuation): Delete the table of figures headed 
"Company Contribution as 3% of Base Wage District 
Allowance Plus Individual Service" from this schedule and 
insert the following in lieu thereof— 

Company Contribution as 3% of Base Wage District Allowance Plus Individual Service Pay 

0-3 3-6 6-12 12-18 18-24 2-3 3-4 4-5 5-6 6-7 +7 
District Base Months Months Months Months Months Years Years Years Years Years Years 

Allowance Wage Total $ $ $ $ $$$$$$$ 
$ $ $ 0.0) 27.90 33.10 48.40 54.10 67.80 72.00 78.80 86.00 90.00 94.20 

37.60 405.90 443.50 13.31 14.14 14.30 14.76 14.93 15.34 15.47 15.70 15.89 16.01 16.13 
37.60 413.60 451.20 13.54 14.37 14.53 14.99 15.16 15.57 15.70 15.90 16.12 16.26 16.36 
37.60 420.20 457.80 13.73 14.57 14.73 15.19 15.36 15.77 15.89 16.10 16.31 16.43 16.56 
37.60 432.30 469.90 14.10 14.93 15.09 15.55 15.72 16.13 16.26 16.46 16.68 16.80 16.92 
37.60 443.30 480.90 14.43 15.26 15.42 15.88 16.05 16.46 16.59 16.79 17.01 17.13 17.25 
37.60 454.40 492.00 14.76 15.60 15.75 16.21 16.38 16.79 16.92 17.12 17.34 17.46 17.59 
37.60 466.50 504.10 15.12 15.96 16.12 16.58 16.75 17.16 17.28 17.49 17.70 17.82 17.95 
37.60 477.50 515.10 15.45 16.29 16.45 16.91 17.08 17.49 17.61 17.82 18.03 18.15 18.28 
37.60 497.20 534.80 16.04 16.88 17.04 17.50 17.67 18.08 18.20 18.41 18.62 18.74 18.87 
37.60 519.30 556.90 16.71 17.54 17.70 18.16 18.33 18.74 18.87 19.07 19.29 19.41 19.53 
37.60 522.10 559.70 16.79 17.63 17.78 18.24 18.41 18.83 18.95 19.16 19.37 19.49 19.62 
37.60 546.90 584.50 17.54 18.37 18.53 18.99 19.16 19.57 19.70 19.90 20.12 20.24 20.36 
37.60 571.80 609.40 18.28 19.12 19.28 19.73 19.91 20.32 20.44 20.65 20.86 20.98 21.11 
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METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

ELECTRICAL CONTRACTING INDUSTRY AWARD 
No. R 22 of 1978.. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

and 
Bains Harding Industries Pty Ltd and Others. 

No. 1211 of 1992. 
Metal Trades (General) Award 1966 

No. 13 of 1965 and the Electrical Contracting Industry 
Award R 22 of 1978. 

COMMISSIONER R.N. GEORGE. 
10 November 1991. 

Order. 
HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr P. Cooke on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This Order shall be known as the Metal and Electrical 
Trades Construction (Burrup Peninsula) Consolidated Order 
No. 1211 of 1992 and shall replace Order No. 1476 of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Intent 
4. Area and Scope 
5. Term 
6. Terms and Conditions of Employment 
7. Distant Work and Living Out Allowance 
8. Site DisabOity Allowance 
9. Special Rates 

10. Safety Footwear 
11. Travel Allowance 
12. Special Conditions of Employment Payment 
13. Miscellaneous Allowances 
14. Hours 
15. Rest Period 
16. Meal Interval 
17. Cyclone Procedure 
18. Christmas Leave and Travel 
19. Project Disputes Procedure 
20. Safety Procedures 
21. Saving 
22. No Extra Claims 

Schedule of Respondents 

3.—Intent. 
Agreement has been reached for the terms of this Order 

with contractors, unions and employees thereby enabling a 
constructive and co-operative approach to industrial rela- 
tions. 

Furthermore, specific provisions are established to assist 
in that approach and to ensure a minimum of non-productive 
time for any reason and that the objectives of productivity, 
efficiency and a satisfying and harmonious work environ- 
ment are met. 

The unions also commit that there shall be "no extra 
claims" in accordance with Clause 22.—No Extra Claims 
of this Order. 

It is the intention of the parties to constantly work towards 
the achievement and enhancement of those objectives by all 
measures available to them, including adherence to the 
provisions of this Order at all times. 

4.—Area and Scope. 
This Order shall apply to employees of the Respondents 

named herein and covered by either the Metal Trades 
(General) Award 1966 (No. 13 of 1965) engaged on 
construction work defined in Clause 5.—Definitions of Part 
I—General of the said award or the Electrical Contracting 
Industry Award R 22 of 1978 on site at the Burrup Peninsula 
as part of the North West Shelf Gas Project in the 
classifications named in the said awards. 

5.-—Term. 
The term of this Order shall be for the duration of the 

construction of the L.N.G. Train 3 of the project and 
supporting utility systems, the Goodwyn Related Onshore 
facilities and any other construction work which occurs 
concurrently on the site and shall take effect from the 
beginning of the first pay period commencing on or after 2 
November 1992. 

6.—Terms and Conditions of Employment. 
Except as provided in this Order the terms and conditions 

of employment shall be either in accordance with the Metal 
Trades (General) Award 1966 (No. 13 of 1965), Part 
II—Construction Work or the Electrical Contracting Indus- 
try Award R 22 of 1978 whichever applies according to its 
scope for the nature of the work being performed. 

7.—Distant Work and Living Out Allowance. 
(1) Where an employee is engaged or selected or advised 

by an employer to proceed to construction work on the 
Burrup Peninsula and that work is at such a distance that 
he/she cannot return to his/her home each night and the 
employee does so, the employer shall provide the employee 
with suitable board and lodging or shall pay $275.00 per 
week to cover the expenses reasonably incurred by the 
employee for board and lodging. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 1 
October 1987 and every six months thereafter subject to 
rent, caravan hire and caravan site charge movements in 
Karratha. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, he/she may deduct from money owing or which 
may become owing to the employee an amount equivalent 
to the value of that board and lodging for the period of the 
absence. 

(3) Employees who qualify for the allowance prescribed 
in subclause (1) of this clause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in subclause (1) of this clause. 

(4) Employees engaged on work to which this Order 
applies and who qualify for rest and recreation leave in 
accordance with subclause (8) of Clause 7.—Distant Work 
of Part II—Construction Work of the Metal Trades 
(General) Award 1966 or subclause (7) of Clause 21.— 
Distant Work of the Electrical Contracting Industry Award 
R 22 of 1978 shall be entitled to such leave after 10 weeks' 
continuous service in lieu of the four months' continuous 
service provided therein. 

8.—Site Disability Allowance. 
To compensate for conditions which exist and exceed 

those conditions which are provided for within the award, 
including excessive dust, heat and extremes of terrain, an 
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employee shall be entitled to a payment of $1.34 per hour 
for each hour worked. 

9.—Special Rates. 
In addition to the allowance prescribed in Clause 8.—Site 

Disability Allowance of this Order, employees shall be paid 
$2.89 per hour for each hour worked. This amount shall be 
in lieu of all special rates and allowances prescribed by the 
award. 

10.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him/her to 
maintain and replace his/her safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognized by the parties to this Order that failure to observe 
these regulations may result in disciplinary action. 

11.—Travel Allowance. 
Employees performing work to which this Order applies 

shall, in lieu of the provisions of subclause (7) of Clause 
7.—Distant Work of Part II—Construction Work of the 
Metal Trades (General) Award 1966 or subclause (9) of 
Clause 21.—Distant Work of the Electrical Contracting 
Industry Award R 22 of 1978, be paid a travel allowance 
of— 

$16.50 per day if residing in Roeboume, or 
$10.40 per day if residing in Karratha. 

Provided that the allowances prescribed herein shall not 
be payable where the employer provides transport. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less than 54 hours per 
week, except for an employee engaged on shift work and 
who works as directed by his/her employer, shall be. entitled 
to a payment at the rate of $121.50 per week. Provided that 
an employee engaged on shift work shall work not less than 
54 hours over his/her rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of this 
clause, shall be entitled to accrue such payment notwith- 
standing the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of Clause 19.—Project Disputes Procedure of this Order, an 
employee shall forfeit only that portion of the payment as 
is referable to the period of industrial action, calculated in 
accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he/she worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his/her employer after the beginning of a week 
shall accrue the payment on the basis of the number of hours 
worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the award, 
the payment will not accrue for that week. 

(8) An employee who works in excess of 54 hours per 
week shall be paid an additional $2.25 per hour for each hour 
so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.25 per hour. 

13.—Miscellaneous Allowances. 
(1) An allowance of 38 cents per hour shall be paid to a 

welder using "air arc" whilst so engaged for each hour 
worked in addition to the wage to which he/she is otherwise 
entitled under his/her contract of employment. 

(2) An employee who is required to perform work on 
pre-heated steel at temperatures between 100"C to 150°C 
within tarpaulin shelters shall be paid, in addition to any 
other allowances to which he/she is entitled, a special 
payment of 34 cents per hour whilst employed on such work. 

(3) An employee who is required to perform work within 
pipes or piles or beneath the annular ring of the L.N.G. tanks 
or in pressure vessels shall be paid, in addition to any other 
allowances to which he/she is entitled, a special payment of 
$1.27 per hour while employed on such work. 

Provided that an employee required to perform welding 
work inside pipes or piles shall be paid an allowance of 
$2.21 per hour while employed on such work in lieu of the 
allowance prescribed herein. 

(4) An employee engaged upon welding or grinding or air 
arc gouging on 9% nickel steel within the confines of the 
L.N.G. tanks shall be paid a special payment of 38 cents per 
hour while employed on such work in lieu of all disabilities 
associated with the work. Provided that this allowance shall 
not be cumulative with the allowance prescribed in 
subclause (1) of this clause. 

(5) A welder engaged on flux core arc welding shall be 
paid in addition to any other allowances to which he/she is 
entitled a special payment of 49 cents per hour while 
employed on such work in lieu of all disabilities associated 
with such work. 

(6) An allowance of— 
(a) $37.30 per week if engaged on welding of pipes 

or vessels to AS1210 standard or equivalent; 
(b) $31.70 per week if engaged on stainless steel or 

aluminium alloy pipe welding to A.N.S.I. B-31-3 
standard or 9% nickel steel welding on L.N.G. 
tanks; 

(c) $25.30 per week if engaged on other pipe welding 
to A.N.S.I. B-31-3 standard or on flux core arc 
welding; 

(d) $19.00 per week if engaged on welding of tanks 
to A.P.I. 650 or A.P.I. 620 standard; 

for all purposes, shall be paid to a welder special class in 
consideration for the work he/she is required to carry out on 
site in addition to the wage to which he/she is otherwise 
entitled under his/her contract of employment. 

(7) An allowance of 72 cents per hour flat for each hour 
worked whilst engaged as laggers on the application of 
lagging on Cryogenic Insulation of piping, equipment and 
vessels on site up to and including vapour barrier. 

This allowance is in consideration of all factors associated 
with the work including but not limited to the requirement 
to work to exacting tolerances, the additional skill require- 
ments and the responsibility which must be exercised. 

14.—Hours. 
(1) Notwithstanding the provisions of Clause 13.—Hours 

of Part I—General of the Metal Trades (General) Award 
1966 or Clause 11.—Hours of the Electrical Contracting 
Industry Award R 22 of 1978 the employer and the 
employee may agree to accrue up to a maximum of five 
Rostered Days Off to be taken at a mutually agreed time. 

If agreement cannot be reached the shop steward/union 
shall be involved. 

Provided that should the services of an employee 
terminate with any such accrued Rostered Days Off not 
taken he/she shall be given payment in lieu of those days. 
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(2) (a) This subclause applies only to an employee to 
whom Clause 7.—Distant Work of Part II—Construction 
Work of the Metal Trades (General) Award 1966 or Clause 
21.—Distant Work of the Electrical Contracting Industry 
Award R 22 of 1978 applies. 

(b) Notwithstanding the provisions of Clause 13.—Hours 
of the Metal Trades (General) Award 1966 or Clause 
11.—Hours of the Electrical Contracting Industry Award R 
22 of 1978 any work that is performed by an employee in 
excess of thirty eight hours in a week but which does not 
exceed 40 hours in that week shall be deemed to be part of 
the ordinary hours of work for which the ordinary weekly 
wage is prescribed. 

(c) (i) An employee who works in excess of 38 ordinary 
hours in any week shall accrue an entitlement to 
24 minutes paid leave with respect to each such 
24 minutes worked in excess of seven hours 36 
minutes per day provided the maximum accrual in 
any week shall not exceed two hours. 

(ii) The leave so accrued shall be taken with the rest 
and recreation leave to which an employee is 
entitled pursuant to subclause (4) of Clause 
7.—Distant Work and Living out Allowance of 
this Order, provided that should the services of an 
employee terminate with any such accrued leave 
not taken he/she shall be given payment in lieu of 
that leave. 

15.—Rest Period. 
(1) Employees engaged on work to which this Order 

applies shall be entitled to one break of ten minutes each 
morning and one break of ten minutes each afternoon. 

(2) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for at ordinary rates 
immediately after such ceasing time and thereafter, after 
each four hours of continuous work, he/she shall be allowed 
to take a crib time of 20 minutes in duration which shall be 
paid for at ordinary rates. 

(3) An employer and employee may agree to any variation 
of the provisions of this clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this clause. 

16.—Meal Interval. 
Notwithstanding the provisions of paragraph (f) of 

subclause (1) of Clause 13.—Hours of Part I—General of 
the Metal Trades (General) Award 1966 or the provisions 
of paragraph (e) of subclause (1) of Clause 11.—Hours of 
the Electrical Contracting Industry Award R 22 of 1978 and 
subject to agreement between the employer and the 
employee, an employee may be required to work for up to 
6 hours without a meal interval. 

17.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the awards and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
employees employed under this Order. 

(2) Each employee who— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer; 

shall be paid for the normal rostered ordinary time and 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down— 

(a) is required for work and is requested to do so by 
his/her employer; and 

(b) is not willing or available to work when so 
requested; 

is not entitled to pay for that day. 
(4) An employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time, unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Order, shall not exceed 
272 times the single time rate. 

(5) (a) After the "all clear'' has been given each employee 
shall be notified by the employer of— 

(i) the time at which normal operations are to resume; 
and 

(ii) the time at which employees are to resume work; 
and 

an employee who does not present for work at the time 
referred to in subparagraph (ii) is in respect of that day only 
entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause may 
be per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day an employee cannot, 
because of damage caused to the operations by the cyclone 
be usefully employed, the employer may stand the employee 
down without pay. 

18.—Christmas Leave and Travel. 
Employees who qualify for the provisions of subclause 

(4) of Clause 7.—Distant Work and Living Out Allowance 
of this Order may return to their home or to Perth or to any 
other place at Christmas— 

(1) by availing himself/herself of the entitlement to 
leave and travelling prior to the completion of the 
next accrual period; or 

(2) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave, an entitlement to that leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under 
his/her contract of employment. 

19.—Project Disputes Procedure. 
Disputes Procedures 

All parties understand the importance of the Project and 
in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site contractors acknowledge that as negotia- 
tions proceed during the following procedure it 
may be necessary to report back to, or gain 
instruction from, the work force. However, 
where such meetings are required, the unions 
agree to minimise disruption and shall obtain the 
agreement of management about timing and the 
venue for the meeting otherwise work shall 
continue as normal. 

Note 2: Contractors or their representatives shall make 
themselves available upon the request of the 
Shop Steward so as to quickly deal with the 
grievance or claim being raised. However, all 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2797 

parties need to understand that the process of 
negotiation and consultation takes time. 

Note 3: The employer shall ensure that all practices 
applied during operation of the procedure are in 
accordance with safe working practices and 
consistent with established custom and practice 
at the workplace. 

Note 4: Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, 
unless mutually agreed between the parties at the 
time, these steps could take up to three (3) 
working days providing the State Union Offi- 
cial(s) to be involved is/are available in that time 
to participate in direct negotiation. 

1. The employee and/or his/her Shop Steward 
shall discuss any claim and/or grievance with 
his/her foreperson or supervisor. 

2. If the matter is unable to be resolved the Shop 
Steward shall discuss any claim or grievance 
with the staff member responsible for indus- 
trial relations. If the matter remains unre- 
solved then it shall be brought to the attention 
of the Contractor's Project Manager. 

3. In the event of such negotiations not resolv- 
ing the claim or grievance the Shop Steward 
shall involve the appropriate State Union 
Official who shall meet with the employer 
and participate in direct negotiations in an 
attempt to resolve the matter. The employer 
may seek the assistance of the Confederation 
of Western Australian Industry in a further 
attempt to resolve the matter through direct 
negotiation. 

If the matter is not resolved by negotiation 
in accordance with steps 2 to 3 hereof, the 
parties shall record the matter(s) which 
remain in dispute and that this procedure has 
been complied with for the purposes of 
subclause (4) of Clause 12.—Special Condi- 
tions of Employment Payment of this Order. 

4. In order to allow for the peaceful resolution 
of grievances the parties shall be committed 
to avoid stoppages of work, lockouts or any 
other bans or limitations on the performance 
of work while steps 2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation proc- 
ess is exhausted without the dispute being 
resolved, the parties may jointly or individu- 
ally refer the matter to the Western Austra- 
lian Industrial Relations Commission for 
assistance in resolving the dispute. 

Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather than the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause may 
be per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day an employee cannot, 
because of damage caused to the operations by the cyclone 
be usefully employed, the employer may stand the employee 
down without pay. 

18.—Christmas Leave and Travel. 
Employees who qualify for the provisions of subclause 

(4) of Clause 7.—Distant Work and Living Out Allowance 
of this Order may return to their home or to Perth or to any 
other place at Christmas— 

(1) by availing himself/herself of the entitlement to 
leave and travelling prior to the completion of the 
next accrual period; or 

(2) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave, an entitlement to that leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under 
his/her contract of employment. 

19.—Project Disputes Procedure. 
Disputes Procedures 

All parties understand the importance of the Project and 
in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site contractors acknowledge that as negotia- 
tions proceed during the following procedure it 
may be necessary to report back to, or gain 
instruction from, the work force. However, 
where such meetings are required, the unions 
agree to minimise disruption and shall obtain the 
agreement of management about timing and the 
venue for the meeting otherwise work shall 
continue as normal 

Note 2: Contractors or their representatives shall make 
themselves available upon the request of the 
Shop Steward so as to quickly deal with the 
grievance or claim being raised. However, all 
parties need to understand that the process of 
negotiation and consultation takes time. 

Note 3; The employer shall ensure that all practices 
applied during operation of the procedure are in 
accordance with safe working practices and 
consistent with established custom and practice 
at the workplace. 

Note 4: Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, 
unless mutually agreed between the parties at the 
time, these steps could take up to three (3) 
working days providing the State Union Offi- 
cial(s) to be involved is/are available in that time 
to participate in direct negotiation. 

1. The employee and/or his/her Shop Steward 
shall discuss any claim and/or grievance with 
his/her foreperson or supervisor. 

2. If the matter is unable to be resolved the Shop 
Steward shall discuss any claim or grievance 
with the staff member responsible for indus- 
trial relations. If the matter remains unre- 
solved then it shall be brought to the attention 
of the Contractor's Project Manager. 

3. In the event of such negotiations not resolv- 
ing the claim or grievance the Shop Steward 
shall involve the appropriate State Union 
Official who shall meet with the employer 
and participate in direct negotiations in an 
attempt to resolve the matter. The employer 
may seek the assistance of the Confederation 
of Western Australian Industry in a further 
attempt to resolve the matter through direct 
negotiation. 
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If the matter is not resolved by negotiation 
in accordance with steps 2 to 3 hereof, the 
parties shall record the matter(s) which 
remain in dispute and that this procedure has 
been complied with for the purposes of 
subclause (4) of Clause 12.—Special Condi- 
tions of Employment Payment of this Order. 

4. In order to allow for the peaceful resolution 
of grievances the parties shall be committed 
to avoid stoppages of work, lockouts or any 
other bans or limitations on the performance 
of work while steps 2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation proc- 
ess is exhausted without the dispute being 
resolved, the parties may jointly or individu- 
ally refer the matter to the Western Austra- 
lian Industrial Relations Commission for 
assistance in resolving the dispute. 

Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather than the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the 
Western Australian Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognize employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise, an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he/she would not normally perform within 
his/her classification but for which he/she is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he/she is classified. 

20.—Safety Procedures. 
1. Employee Health and Safety Representatives 
Subject to the provisions of the Occupational Health, 

Safety and Welfare Act 1984: 
(i) Each Main Subcontractor will have an Employee 

Health and Safety Representative and Deputy (the 
Deputy to relieve during the absence of the Health 
and Safety Representative), in each major con- 
struction area who will represent all employees 
employed by both the Subcontractor and Lower 
Tier Subcontractor in that area. 

(ii) Any employee may contact the Management or 
Health and Safety Representative as he/she re- 
quires. If a Health and Safety Representative does 
not have the required knowledge in a specific 
field, he/she may call upon a person within that 
contract who has the appropriate knowledge or, 
subject to authorization by his/her Supervisor, to 
contact a person outside that Contract who has the 
appropriate knowledge. 

(iii) Each Health and Safety Representative shall meet 
weekly with the Subcontractor's nominated 
Safety Co-ordinator to discuss the Subcontractor's 
Safety Programme. 

(iv) If it becomes apparent that more than 1 Employee 
Health and Safety Representative is required on a 

Contract because of the nature of the job, further 
discussions will take place between the parties 
(KJK, Subcontractor and unions). 

(v) There will not be any deduction of wages for time 
spent on safety matters by the Health and Safety 
Representative when the time so spent has been 
authorized by his/her employer. 

(vi) Each Health and Safety Representative will be 
identified by an appropriate sticker which will be 
affixed to his/her safety helmet. 

2. Area Safety Advisory Committee 
(i) An Area Safety Advisory Committee shall be 

established in each major construction area. 
The Area Safety Advisory Committee will 

consist of the KJK Area Manager, KJK Accident 
Prevention Advisors, Subcontractor(s) nominated 
Safety Co-ordinators and Employee Health and 
Safety Representative(s) working within the de- 
fined area. There shall be one Employee Health 
and Safety Representative for each Subcontractor 
working within the defined area. 

Each subcontractor representative(s) shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 

(ii) Subcontractor(s) shall be designated to an Area 
Safety Advisory Committee based on the area 
within which the majority of the subcontractor's 
work is to be performed. 

(iii) The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of 1 hour. The Area Safety Advisory Committee 
shall review the safety performance within that 
area. 

3. Safety Disputes Settlement Procedure 
Subject to the provisions of the Occupational Health, 

Safety and Welfare Act 1984 the following procedures shall 
apply in addition to those matters set out elsewhere in this 
clause for the resolution of safety grievances at the work 
place and shall be "the relevant procedure" for the purposes 
of Section 24 of the said Act. 

It is the intention of this procedure to prevent injury and 
to eliminate disputes likely to cause stoppages of work and 
loss of earnings. 

Note: Nothing in this procedure prevents an employee 
from refusing to work where he/she has reasonable 
grounds to believe that to continue to work would 
expose him/her or any other person to a risk of 
imminent and serious injury or imminent and 
serious harm to his/her health. 

In such cases the employee shall forthwith 
notify his/her immediate supervisor and safety 
representative. 

Safety Grievance Procedure 
(i) Employees shall raise problems of a safety nature 

with their Foreperson or Supervisor in the first 
instance. 

Where an employee encounters what he/she 
believes to be a safety hazard or is allocated work 
to perform in what he/she considers constitutes an 
unsafe situation, he/she shall immediately advise 
his/her Foreperson or Supervisor and the work 
process in question shall not be carried out until 
such time as the matter has been finally deter- 
mined except under such conditions as are agreed 
between the parties. 

(ii) The Supervisor shall immediately discuss the 
matter with the employee with a view to resolving 
the problem without delay. 

(vii) Scaffolding erected in an unworkman-like manner 
will not be acceptable on the site. 

(viii) Unauthorized persons shall not interfere with 
scaffolds. 
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(ix) A. person shall not do the work of an unlicenced 
scaffolder unless: 
(a) He/she has been issued with a "permit" by 

a KJK on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicenced scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(b) He/she works under the visual supervision of 
a licenced scaffolder on work defined in 
points (iii) and (iv) above. 

An unlicenced scaffolder may perform scaf- 
folding work on work other than scaffolding work 
defined in points (iii) and (iv) above, without the 
requirement to work under the visual supervision 
of a licenced scaffolder. 

(x) Only persons authorized in accordance with the 
above procedures shall erect scaffolding work. 

5. Unsatisfactory Equipment 
(i) Employees shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(ii) All chain slings shall be clearly marked with their 

safe working load. 
(iii) KJK shall provide an area away from the work site 

where any unsatisfactory scaffolding and rigging 
gear may be deposited after the employer con- 
cerned has been notified. 

6. Transport on Site 
No employee shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 
7. Excavations or Trenches 
An employee shall not enter an excavation or trench, as 

referred to in Division 4 of Part 9 of the Occupational 
Health, Safety and Welfare Regulations 1988, unless that 
excavation or trench has been inspected by an inspector of 
the Construction Safety Branch or a KJK Site Accident 
Prevention Advisor. 

8. Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on site, details of the proposed 
excavation location, method and reasons are to be submitted 
to KJK for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he/she has signed and the 
excavation area has been marked showing any other services 
in the area. 

No employee is expected to perform such work unless 
he/she has a copy of the Excavation Permit in his/her 
possession. 

21.—Saving. 
Neither this Order nor any part thereof shall be used by 

the employers or the unions before any Industrial Tribunal 
or in private negotiation in respect of proceedings by or 
against any other employer or union as it is recognized that 
the conditions of this Order relate only to the special and 
isolated circumstances which exist in respect to construction 
work on the Burrup Peninsula. 

22.—No Extra Claims. 
It is a condition of this Order that the unions undertake 

for the term of this Order not to pursue any extra claims in 
respect to construction work on the Burrup Peninsula except 
for progressive updating of existing matters to include all 
applicable State Wage Case Decisions and consistent with 
State Wage Case Principles. 
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Schedule of Respondents. 
Bains Harding Insulation, 21 King Edward Road, 

OSBORNE PARK W.A. 6017 
Baulderstone Homibrook Pty Ltd, 2 Ord Street, WEST 

PERTH W.A. 6005 
Cape Modem Joint Venture, 10 Leeway Court, 

OSBORNE PARK W.A. 6017 
CBI, Old Thomas Road, KWINANA W.A. 6167 
Decmil Engineering and Construction (Aust.) Pty Ltd, 32 

Davison Street, MADDINGTON W.A. 6109 
EPT/Fochi Joint Venture, 172 St. Georges Terrace, 

PERTH W.A. 6000 
ABB James Watt Pty Ltd, 109 Bannister Street, CAN- 

NING VALE W.A. 6155 
O'Donnell Griffin/Kent Joint Venture, 37 Hargreaves 

Street, BELMONT W.A. 6104 
Ralph M. Lee (W.A.) Pty Ltd, 23 McCabe Street, 

NORTH FREMANTLE W.A. 6159 
Thiess Contractors Pty Ltd, 113 Belmont Avenue, 

BELMONT W.A. 6104 
Thiess Special Projects—TKK Joint Venture, 113 

Belmont Avenue, BELMONT W.A. 6104 
Total Corrosion Control Pty Ltd, 424 Office Road, 

KWINANA W.A. 6167 
Transfield Pty Ltd, 26 St. George's Terrace, PERTH 

W.A. 6000 
United Construction Pty Ltd, Lot 449 Mandurah Road, 

KWINANA W.A. 6167 
Walter Wright (W.A.) Pty Ltd, P.O. Box 832, KAR- 

RATHA W.A. 6714 
World Services and Construction Pty Ltd, 14 Morgan 

Street, ROCK1NGHAM W.A. 6168 

Editors Note: Corrected Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

and 
Bains Harding Industries Pty Ltd and Others. 

No. 1211 of 1992. 
Metal Trades (General) Award 1966 

No. 13 of 1965 and the Electrical Contracting Industry 
Award R 22 of 1978. 

COMMISSIONER R.N. GEORGE. 
10 November 1992. 

Corrected Order. 
HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr P. Cooke on behalf of the Respondents, 
and by consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—-Title. 
This Order shall be known as the Metal and Electrical 

Trades Construction (Burrup Peninsula) Consolidated Order 
No. 1211 of 1992 and shall replace Order No. 1476 of 1991. 
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2.—Arrangement. 
1. Title 
2. Arrangement 
3. Intent 
4. Area and Scope 
5. Term 
6. Terms and Conditions of Employment 
7. Distant Work and Living Out Allowance 
8. Site Disability Allowance 
9. Special Rates 

10. Safety Footwear 
11. Travel Allowance 
12. Special Conditions of Employment Payment 
13. Miscellaneous Allowances 
14. Hours 
15. Rest Period 
16. Meal Interval 
17. Cyclone Procedure 
18. Christmas Leave and Travel 
19. Project Disputes Procedure 
20. Safety Procedures 
21. Saving 
22. No Extra Claims 

Schedule of Respondents 

3.—Intent. 
Agreement has been reached for the terms of this Order 

with contractors, unions and employees thereby enabling a 
constructive and co-operative approach to industrial rela- 
tions. 

Furthermore, specific provisions are established to assist 
in that approach and to ensure a minimum of non-productive 
time for any reason and that the objectives of productivity, 
efficiency and a satisfying and harmonious work environ- 
ment are met. 

The unions also commit that there shall be "no extra 
claims" in accordance with Clause 22.—No Extra Claims 
of this Order. 

It is the intention of the parties to constantly work towards 
the achievement and enhancement of those objectives by all 
measures available to them, including adherence to the 
provisions of this Order at all times. 

4.—Area and Scope. 
This Order shall apply to employees of the Respondents 

named herein and covered by either the Metal Trades 
(General) Award 1966 (No. 13 of 1965) engaged on 
construction work defined in Clause 5.—Definitions of Part 
I—General of the said award or the Electrical Contracting 
Industry Award R 22 of 1978 on site at the Burrup Peninsula 
as part of the North West Shelf Gas Project in the 
classifications named in the said awards. 

5.—Term. 
The term of this Order shall be for the duration of the 

construction of the L.N.G. Train 3 of the project and 
supporting utility systems, the Goodwyn Related Onshore 
facilities and any other construction work which occurs 
concurrently on the site and shall take effect from the 
beginning of the first pay period commencing on or after 2 
November 1992. 

6.—Terms and Conditions of Employment. 
Except as provided in this Order the terms and conditions 

of employment shall be either in accordance with the Metal 
Trades (General) Award 1966 (No. 13 of 1965), Part 
II—Construction Work or the Electrical Contracting Indus- 
try Award R 22 of 1978 whichever applies according to its 
scope for the nature of the work being performed. 

7.—Distant Work and Living Out Allowance. 
(1) Where an employee is engaged or selected or advised 

by an employer to proceed to construction work on the 
Burrup Peninsula and that work is at such a distance that 
he/she cannot return to his/her home each night and the 
employee does so, the employer shall provide the employee 
with suitable board and lodging or shall pay $275.00 per 

week to cover the expenses reasonably incurred by the 
employee for board and lodging. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 1 
October 1987 and every six months thereafter subject to 
rent, caravan hire and caravan site charge movements in 
Karratha. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, he/she may deduct from money owing or which 
may become owing to the employee an amount equivalent 
to the value of that board and lodging for the period of the 
absence. 

(3) Employees who qualify for the allowance prescribed 
in subclause (1) of this clause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in subclause (1) of this clause. 

(4) Employees engaged on work to which this Order 
applies and who qualify for rest and recreation leave in 
accordance with subclause (8) of Clause 7.—Distant Work 
of Part II—Construction Work of the Metal Trades 
(General) Award 1966 or subclause (7) of Clause 21.— 
Distant Work of the Electrical Contracting Industry Award 
R 22 of 1978 shall be entitled to such leave after 10 weeks' 
continuous service in lieu of the four months' continuous 
service provided therein. 

8.—Site Disability Allowance. 
To compensate for conditions which exist and exceed 

those conditions which are provided for within the award, 
including excessive dust, heat and extremes of terrain, an 
employee shall be entitled to a payment of $1.34 per hour 
for each hour worked. 

9.—Special Rates. 
In addition to the allowance prescribed in Clause 8.—Site 

Disability Allowance of this Order, employees shall be paid 
$2.89 per hour for each hour worked. This amount shall be 
in lieu of all special rates and allowances prescribed by the 
award. 

10.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him/her to 
maintain and replace his/her safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognized by the parties to this Order that failure to observe 
these regulations may result in disciplinary action. 

11.—Travel Allowance. 
Employees performing work to which this Order applies 

shall, in lieu of the provisions of subclause (7) of Clause 
7.—Distant Work of Part II—Construction Work of the 
Metal Trades (General) Award 1966 or subclause (9) of 
Clause 21.—Distant Work of the Electrical Contracting 
Industry Award R 22 of 1978, be paid a travel allowance 
of— 

$16.50 per day if residing in Roeboume, or 
$10.40 per day if residing in Karratha. 

Provided that the allowances prescribed herein shall not 
be payable where the employer provides transport. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less than 54 hours per 
week, except for an employee engaged on shift work and 
who works as directed by his/her employer, shall be entitled 
to a payment at the rate of $121.50 per week. Provided that 
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an employee engaged on shift work shall work not less than 
54 hours over his/her rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of this 
clause, shall be entitled to accrue such payment notwith- 
standing the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of Clause 19.—Project Disputes Procedure of this Order, an 
employee shall forfeit only that portion of the payment as 
is referable to the period of industrial action, calculated in 
accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he/she worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his/her employer after the beginning of a week 
shall accrue the payment on the basis of the number of hours 
worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the award, 
the payment will not accrue for that week. 

(8) An employee who works in excess of 54 hours per 
week shall be paid an additional $2.25 per hour for each hour 
so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.25 per hour. 

13.—Miscellaneous Allowances. 
(1) An allowance of 38 cents per hour shall be paid to a 

welder using "air arc" whilst so engaged for each hour 
worked in addition to the wage to which he/she is otherwise 
entitled under his/her contract of employment. 

(2) An employee who is required to perform work on 
pre-heated steel at temperatures between lOCTC to 150°C 
within tarpaulin shelters shall be paid, in addition to any 
other allowances to which he/she is entitled, a special 
payment of 34 cents per hour whilst employed on such work. 

(3) An efnployee who is required to perform work within 
pipes or piles or beneath the annular ring of the L.N.G. tanks 
or in pressure vessels shall be paid, in addition to any other 
allowances to which he/she is entitled, a special payment of 
$1.27 per hour while employed on such work. 

Provided that an employee required to perform welding 
work inside pipes or piles shall be paid an allowance of 
$2.21 per hour while employed on such work in lieu of the 
allowance prescribed herein. 

(4) An employee engaged upon welding or grinding or air 
arc gouging on 9% nickel steel within the confines of the 
L.N.G. tanks shall be paid a special payment of 38 cents per 
hour while employed on such work in lieu of all disabilities 
associated with the work. Provided that this allowance shall 
not be cumulative with the allowance prescribed in 
subclause (1) of this clause. 

(5) A welder engaged on flux core arc welding shall be 
paid in addition to any other allowances to which he/she is 
entitled a special payment of 49 cents per hour while 
employed on such work in lieu of all disabilities associated 
with such work. 

(6) An allowance of— 
(a) $37.30 per week if engaged on welding of pipes 

or vessels to AS1210 standard or equivalent; 
(b) $31.70 per week if engaged on stainless steel or 

aluminium alloy pipe welding to A.N.S.I. B-31-3 
standard or 9% nickel steel welding on L.N.G. 
tanks; 

(c) $25.30 per week if engaged on other pipe welding 
to A.N.S.I. B-31-3 standard or on flux core arc 
welding; 

(d) $19.00 per week if engaged on welding of tanks 
to A.P.I. 650 or A.P.I. 620 standard; 

for all purposes, shall be paid to a welder special class in 
consideration for the work he/she is required to carry out on 
site in addition to the wage to which he/she is otherwise 
entitled under his/her contract of employment. 

(7) An allowance of 72 cents per hour flat for each hour 
worked whilst engaged as laggers on the application of 
lagging on Cryogenic Insulation of piping, equipment and 
vessels on site up to and including vapour barrier. 

This allowance is in consideration of all factors associated 
with the work including but not limited to the requirement 
to work to exacting tolerances, the additional skill require- 
ments and the responsibility which must be exercised. 

14.—Hours. 
(1) Notwithstanding the provisions of Clause 13.—Hours 

of Part I—General of the Metal Trades (General) Award 
1966 or Clause 11.—Hours of the Electrical Contracting 
Industry Award R 22 of 1978 the employer and the 
employee may agree to accrue up to a maximum of five 
Rostered Days Off to be taken at a mutually agreed time. 

If agreement cannot be reached the shop steward/union 
shall be involved. 

Provided that should the services of an employee 
terminate with any such accrued Rostered Days Off not 
taken he/she shall be given payment in lieu of those days. 

(2) (a) This subclause applies only to an employee to 
whom Clause 7.—Distant Work of Part II—Construction 
Work of the Metal Trades (General) Award 1966 or Clause 
21.—Distant Work of the Electrical Contracting Industry 
Award R 22 of 1978 applies. 

(b) Notwithstanding the provisions of Clause 13.—Hours 
of the Metal Trades (General) Award 1966 or Clause 
11.—Hours of the Electrical Contracting Industry Award R 
22 of 1978 any work that is performed by an employee in 
excess of thirty eight hours in a week but which does not 
exceed 40 hours in that week shall be deemed to be part of 
the ordinary hours of work for which the ordinary weekly 
wage is prescribed. 

(c) (i) An employee who works in excess of 38 ordinary 
hours in any week shall accrue an entitlement to 
24 minutes paid leave with respect to each such 
24 minutes worked in excess of seven hours 36 
minutes per day provided the maximum accrual in 
any week shall not exceed two hours. 

(ii) The leave so accrued shall be taken with the rest 
and recreation leave to which an employee is 
entitled pursuant to subclause (4) of Clause 
7.—Distant Work and Living out Allowance of 
this Order, provided that should the services of an 
employee terminate with any such accrued leave 
not taken he/she shall be given payment in lieu of 
that leave. 

15.—Rest Period. 
(1) Employees engaged on work to which this Order 

applies shall be entitled to one break of ten minutes each 
morning and one break of ten minutes each afternoon. 

(2) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for at ordinary rates 
immediately after such ceasing time and thereafter, after 
each four hours of continuous work, he/she shall be allowed 
to take a crib time of 20 minutes in duration which shall be 
paid for at ordinary rates. 
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(3) An employer and employee may agree to any variation 
of the provisions of this clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this clause. 

16.—Meal Interval. 
Notwithstanding the provisions of paragraph (f) of 

subclause (1) of Clause 13.—Hours of Part I—General of 
the Metal Trades (General) Award 1966 or the provisions 
of paragraph (e) of subclause (1) of Clause 11.—Hours of 
the Electrical Contracting Industry Award R 22 of 1978 and 
subject to agreement between the employer and the 
employee, an employee may be required to work for up to 
6 hours without a meal interval. 

17.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the awards and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
employees employed under this Order. 

(2) Each employee who— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer; 

shall be paid for the normal rostered ordinary time and 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down— 

(a) is required for work and is requested to do so by 
his/her employer; and 

(b) is not willing or available to work when so 
requested; 

is not entitled to pay for that day. 
(4) An employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time, unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Order, shall not exceed 
2'h times the single time rate. 

(5) (a) After the "all clear'' has been given each employee 
shall be notified by the employer of— 

(i) the time at which normal operations are to resume; 
and 

(ii) the time at which employees are to resume work; 
and 

an employee who does not present for work at the time 
referred to in subparagraph (ii) is in respect of that day only 
entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause may 
be per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day an employee cannot, 
because of damage caused to the operations by the cyclone 
be usefully employed, the employer may stand the employee 
down without pay. 

18.—Christmas Leave and Travel. 
Employees who qualify for the provisions of subclause 

(4) of Clause 7.—Distant Work and Living Out Allowance 
of this Order may return to their home or to Perth or to any 
other place at Christmas— 

(1) by availing himself/herself of the entitlement to 
leave and travelling prior to the completion of the 
next accrual period; or 

(2) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave, an entitlement to that leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under 
his/her contract of employment. 

19.—Project Disputes Procedure. 
Disputes Procedures 

All parties understand the importance of the Project and 
in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site contractors acknowledge that as negotia- 
tions proceed during the following procedure it 
may be necessary to report back to, or gain 
instruction from, the work force. However, 
where such meetings are required, the unions 
agree to minimise disruption and shall obtain the 
agreement of management about timing and the 
venue for the meeting otherwise work shall 
continue as normal. 

Note 2: Contractors or their representatives shall make 
themselves available upon the request of the 
Shop Steward so as to quickly deal with the 
grievance or claim being raised. However, all 
parties need to understand that the process of 
negotiation and consultation takes time. 

Note 3: The employer shall ensure that all practices 
applied during operation of the procedure are in 
accordance with safe working practices and 
consistent with established custom and practice 
at the workplace. 

Note 4; Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, 
unless mutually agreed between the parties at the 
time, these steps could take up to three (3) 
working days providing the State Union Offi- 
cial(s) to be involved is/are available in that time 
to participate in direct negotiation. 

1. The employee and/or his/her Shop Steward 
shall discuss any claim and/or grievance with 
his/her foreperson or supervisor. 

2. If the matter is unable to be resolved the Shop 
Steward shall discuss any claim or grievance 
with the staff member responsible for indus- 
trial relations. If the matter remains unre- 
solved then it shall be brought to the attention 
of the Contractor's Project Manager. 

3. In the event of such negotiations not resolv- 
ing the claim or grievance the Shop Steward 
shall involve the appropriate State Union 
Official who shall meet with the employer 
and participate in direct negotiations in an 
attempt to resolve the matter. The employer 
may seek the assistance of the Confederation 
of Western Australian Industry in a further 
attempt to resolve the matter through direct 
negotiation. 
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If the matter is not resolved by negotiation 
in accordance with steps 2 to 3 hereof, the 
parties shall record the matter(s) which 
remain in dispute and that this procedure has 
been complied with for the purposes of 
subclause (4) of Clause 12.—Special Condi- 
tions of Employment Payment of this Order. 

4. In order to allow for the peaceful resolution 
of grievances the parties shall be committed 
to avoid stoppages of work, lockouts or any 
other bans or limitations on the performance 
of work while steps 2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation proc- 
ess is exhausted without the dispute being 
resolved, the parties may jointly or individu- 
ally refer the matter to the Western Austra- 
lian Industrial Relations Commission for 
assistance in resolving the dispute. 

Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather than the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the 
Western Australian Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognize employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise, an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he/she would not normally perform within 
his/her classification but for which he/she is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he/she is classified. 

20.—Safety Procedures. 
1. Employee Health and Safety Representatives 
Subject to the provisions of the Occupational Health. 

Safety and Welfare Act 1984-. 
(i) Each Main Subcontractor will have an Employee 

Health and Safety Representative and Deputy (the 
Deputy to relieve during the absence of the Health 
and Safety Representative), in each major con- 
struction area who will represent all employees 
employed by both the Subcontractor and Lower 
Tier Subcontractor in that area. 

(ii) Any employee may contact the Management or 
Health and Safety Representative as he/she re- 
quires. If a Health and Safety Representative does 
not have the required knowledge in a specific 
field, he/she may call upon a person within that 
contract who has the appropriate knowledge or, 
subject to authorization by his/her Supervisor, to 
contact a person outside that Contract who has the 
appropriate knowledge. 

(iii) Each Health and Safety Representative shall meet 
weekly with the Subcontractor's nominated 
Safety Co-ordinator to discuss the Subcontractor's 
Safety Programme. 

(iv) If it becomes apparent that more than 1 Employee 
Health and Safety Representative is required on a 
Contract because of the nature of the job, further 

discussions will take place between the parties 
(KJK, Subcontractor and unions). 

(v) There will not be any deduction of wages for time 
spent on safety matters by the Health and Safety 
Representative when the time so spent has been 
authorized by his/her employer. 

(vi) Each Health and Safety Representative will be 
identified by an appropriate sticker which will be 
affixed to his/her safety helmet. 

2. Area Safety Advisory Committee 
(i) An Area Safety Advisory Committee shall be 

established in each major construction area. 
The Area Safety Advisory Committee will 

consist of the KJK Area Manager, KJK Accident 
Prevention Advisors, Subcontractor(s) nominated 
Safety Co-ordinators and Employee Health and 
Safety Representative(s) working within the de- 
fined area. There shall be one Employee Health 
and Safety Representative for each Subcontractor 
working within the defined area. 

Each subcontractor representative(s) shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 

(ii) Subcontractor(s) shall be designated to an Area 
Safety Advisory Committee based on the area 
within which the majority of the subcontractor's 
work is to be performed. 

(iii) The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of 1 hour. The Area Safety Advisory Committee 
shall review the safety performance within that 
area. 

3. Safety Disputes Settlement Procedure 
Subject to the provisions of the Occupational Health, 

Safety and Welfare Act 1984 the following procedures shall 
apply in addition to those matters set out elsewhere in this 
clause for the resolution of safety grievances at the work 
place and shall be "the relevant procedure" for the purposes 
of Section 24 of the said Act. 

It is the intention of this procedure to prevent injury and 
to eliminate disputes likely to cause stoppages of work and 
loss of earnings. 

Note: Nothing in this procedure prevents an employee 
from refusing to work where he/she has reasonable 
grounds to believe that to continue to work would 
expose him/her or any other person to a risk of 
imminent and serious injury or imminent and 
serious harm to his/her health. 

In such cases the employee shall forthwith 
notify his/her immediate supervisor and safety 
representative. 

Safety Grievance Procedure 
(i) Employees shall raise problems of a safety nature 

with their Foreperson or Supervisor in the first 
instance. 

Where an employee encounters what he/she 
believes to be a safety hazard or is allocated work 
to perform in what he/she considers constitutes an 
unsafe situation, he/she shall immediately advise 
his/her Foreperson or Supervisor and the work 
process in question shall not be carried out until 
such time as the matter has been finally deter- 
mined except under such conditions as are agreed 
between the parties. 

(ii) The Supervisor shall immediately discuss the 
matter with the employee with a view to resolving 
the problem without delay. 

(iii) Should the safety grievance remain unresolved, 
the Management of the employees concerned, the 
Health and Safety Representative with that em- 
ployer in that area, and a KJK Accident Prevention 
Advisor, shall meet and inspect the work area to 
ascertain a resolution to the safety grievance. 

(iv) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
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appropriate official of the union or unions con- 
cerned shall be advised by the Subcontractor. The 
Construction Safety Branch Inspector may be 
requested by any of the parties to advise on the 
application and interpretation of the Occupational 
Health, Safety and Welfare Act 1984 and the 
Occupational Health, Safety and Welfare Regula- 
tions 1988. Nothing herein shall limit the parties' 
rights under the Occupational Health, Safety and 
Welfare Act 1984. 

(v) All parties shall endeavour to maintain continuous 
productive work for those employees not in the 
immediate area concerned. Employees who have 
refused work or have been removed from the 
immediate area where a safety hazard exists, may 
be allocated by the subcontractor, alternative work 
in another area in accordance with Section 27 of 
the Occupational Health, Safety and Welfare Act 
1984. 

(vi) Provided the above safety grievance procedure is 
complied with, entitlements to pay and other 
benefits shall continue in accordance with Section 
28 of the Occupational Health, Safety and Welfare 
Act 1984. 

4. Minimum Scaffold Requirements 
(i) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around 
the site. Kickboards are required to be installed on 
all working platforms that exceed 3 metres in 
height. 

(ii) When a licenced scaffolder is required to super- 
vise the erection of scaffolding and the licenced 
scaffolder is completely satisfied that the require- 
ments have been met (no bent tubes, frames, etc.), 
he/she will affix his/her personal tag to such 
scaffold. 

(iii) Any scaffold to be built above 6 metres from the 
ground must be erected under the direct visual 
supervision of a licenced scaffolder. 

(iv) Any tubular scaffolding to be built, as referred to 
in Schedule 6 of the Occupational Health, Safety 
and Welfare Regulations 1988, must be erected 
under the direct visual supervision of a licenced 
scaffolder. 

(v) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER—KEEP OFF 
SCAFFOLDERS ONLY 

(vi) Scaffolders are not expected to erect any scaffold- 
ing if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard 
nature. 

(vii) Scaffolding erected in an unworkman-like manner 
will not be acceptable on the site. 

(viii) Unauthorized persons shall not interfere with 
scaffolds. 

(ix) A person shall not do the work of an unlicenced 
scaffolder unless: 
(a) He/she has been issued with a "permit" by 

a KJK on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicenced scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(b) He/she works under the visual supervision of 
a licenced scaffolder on work defined in 
points (iii) and (iv) above. 

An unlicenced scaffolder may perform scaf- 
folding work on work other than scaffolding work 
defined in points (iii) and (iv) above, without the 
requirement to work under the visual supervision 
of a licenced scaffolder. 

(x) Only persons authorized in accordance with the 
above procedures shall erect scaffolding work. 

5. Unsatisfactory Equipment 
(i) Employees shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(ii) All chain slings shall be clearly marked with their 

safe working load. 
(iii) KJK shall provide an area away from the work site 

where any unsatisfactory scaffolding and rigging 
gear may be deposited after the employer con- 
cerned has been notified. 

6. Transport on Site 
No employee shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 
7. Excavations or Trenches 
An employee shall not enter an excavation or trench, as 

referred to in Division 4 of Part 9 of the Occupational 
Health. Safety and Welfare Regulations 1988, unless that 
excavation or trench has been inspected by an inspector of 
the Construction Safety Branch or a KJK Site Accident 
Prevention Advisor. 

8. Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on site, details of the proposed 
excavation location, method and reasons are to be submitted 
to KJK for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he/she has signed and the 
excavation area has been marked showing any other services 
in the area. 

No employee is expected to perform such work unless 
he/she has a copy of the Excavation Permit in his/her 
possession. 

21.—Saving. 
Neither this Order nor any part thereof shall be used by 

the employers or the unions before any Industrial Tribunal 
or in private negotiation in respect of proceedings by or 
against any other employer or union as it is recognized that 
the conditions of this Order relate only to the special and 
isolated circumstances which exist in respect to construction 
work on the Burrup Peninsula. 

22.—No Extra Claims. 
It is a condition of this Order that the unions undertake 

for the term of this Order not to pursue any extra claims in 
respect to construction work on the Burrup Peninsula except 
for progressive updating of existing matters to include all 
applicable State Wage Case Decisions and consistent with 
State Wage Case Principles. 

Schedule of Respondents. 
Bains Harding Insulation, 21 King Edward Road, 

OSBORNE PARK W.A. 6017 
Baulderstone Hornibrook Pty Ltd, 2 Ord Street, WEST 

PERTH W.A. 6005 
Cape Modem Joint Venture, 10 Leeway Court, 

OSBORNE PARK W.A. 6017 
CBI. Old Thomas Road, KWINANA W.A. 6167 
Decmil Engineering and Construction (Aust.) Pty Ltd, 32 

Davison Street, MADDINGTON W.A. 6109 
EPT/Fochi Joint Venture, 172 St. Georges Terrace. 

PERTH W.A. 6000 
ABB James Watt Pty Ltd, 109 Bannister Street, CAN- 

NING VALE W.A. 6155 
O'Donnell Griffin/Kent Joint Venture, 37 Hargreaves 

Street, BELMONT W.A. 6104 
Ralph M. Lee (W.A.) Pty Ltd. 23 McCabe Street, 

NORTH FREMANTLE W.A. 6159 
Thiess Contractors Pty Ltd, 113 Belmont Avenue, 

BELMONT W.A. 6104 
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Thiess Special Projects—TKK Joint Venture, 113 
Belmont Avenue, BELMONT W.A. 6104 

Total Corrosion Control Pty Ltd. 424 Office Road, 
KWINANA W.A. 6167 

Transfield Pty Ltd, 26 St. George's Terrace, PERTH 
W.A. 6000 

United Construction Pty Ltd, Lot 449 Mandurah Road, 
KWINANA W.A. 6167 

Walter Wright (W.A.) Pty Ltd, P.O. Box 832, KAR- 
RATHA W.A. 6714 

World Services and Construction Pty Ltd, 14 Morgan 
Street, ROCKINGHAM W.A. 6168 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union—Western 

Australia and the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) 

and 
Anodisers W.A. and Others. 

No. 1196 of 1992. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

COMMISSIONER R.N. GEORGE. 
7 December 1992. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr D. Parker on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 24 
November 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 14.—Overtime: Delete paragraph (f) of sub- 

clause (3) of this clause and insert in lieu thereof— 
(f) Subject to the provisions of paragraph (g) of this 

subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.30 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.30 for each meal 
so required. 

2. Clause 19.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following— 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's 
Own Vehicle on Employer's Business. 

Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre (cents) 

Over 1600cc 160Gcc 
2600cc -2600ec & Under 

Metropolitan Area 50.2 44.9 39.1 
South West Land Division 51.4 46.1 40.1 
North of 23.5' South Latitude 56.4 50.8 44.2 
Rest of the State 53.1 47.6 41.3 
Motor Cycle (in all areas) 17.3c per kilometre 

3. Clause 21.—Distant Work: Delete paragraph (a) and 
the preceding text of subclause (4) and all of subclause (5) 
of this clause and insert in lieu thereof the following— 

(4) An employee, to whom the, to whom the 
provisions of subclause (1) of this clause apply, 
shall be paid an allowance of $21.20 for any 
weekend that the employee returns home from the 
job, but only if— 

(a) the employee advises the employer or the 
employer's agent of the intention not later 
than the Tbesday immediately preceding the 
weekend in which the employee so returns; 

(5) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.30 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

PART II—CONSTRUCTION 
1. Clause 6.—Allowance for Travelling and Employment 

in Construction Work: Delete paragraphs (a), (b) and (c) of 
subclause (1) of this clause and insert in lieu thereof the 
following— 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$ 10.40 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
54 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
54 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

2. Clause 7.—Distant Work: Delete paragraph (a) and the 
preceding text of subclause (6) and all of subclause (7) of 
this clause and insert in lieu thereof the following— 

(6) An employee, to whom the provisions of sub- 
clause (1) of this clause apply, shall be paid an 
allowance of $21.20 for any week-end that the 
employee returns home from the job, but only if— 

(a) the employee advises his/her employer or the 
employer's agent of his/her intention not 
later than the Tbesday immediately preced- 
ing the weekend in which he/she so returns; 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from the 
job or be paid an allowance of $9.30 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

09237-3 
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3. Clause 15.—Special Provisions—State Energy Com- 
mission of Western Australia: Delete paragraph (a) of 
subclause (3), paragraph (a) and the preceding text of 
subclause (4) and all of subclause (5) of this clause and insert 
in lieu thereof the following— 

(3) (a) An employee, to whom Clause 6.—Allow- 
ance for Travelling and Employment in 
Construction Work of this PART applies and 
who is engaged on construction work at 
Muja, shall be paid— 

(i) an allowance of $10.40 per day if the 
employee resides within a radius of 50 
kilometres from the Muja power station; 

(ii) an allowance of $28.20 per day if the 
employee resides outside that radius 

in lieu of the allowance prescribed in the said 
clause. 

(4) In addition to the allowance payable pursuant to 
subclause (6) of Clause 7.—Distant Work of this 
PART, an employee to whom that clause applies 
shall be paid $17.60 on each occasion upon which 
the employee returns home at the weekend, but 
only if— 
(a) the employee has completed three months' 

continuous service with the employer; 
(5) An employee to whom Clause 7.—Distant Work 

of this PART applies and who proceeds to 
construction work at Muja from home where 
located within a radius of 50 kilometres from the 
General Post Office, Perth— 

(a) shall be paid an amount of $47.40 and for 
three hours at ordinary rates in lieu of the 
expenses and payment prescribed in sub- 
clause (3) of the said clause; 

(b) in lieu of the provisions of subclause (4) of 
the said clause, shall be paid $47.40 and for 
three hours at ordinary rates when the 
employee's services terminate, if the em- 
ployee has completed three months' continu- 
ous service; and 

the provisions of subclause (3) and subclause (4) 
of Clause 7.—Distant Work of this PART shall 
not apply to such employee. 

PORCELAIN WORKERS AWARD 1970 
No. 1 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch 

and 
Bristile Limited. 
No. 963 of 1992. 

Porcelain Workers Award No. 1 of 1970. 
COMMISSIONER A.R. BEECH. 

12 November 1992. 
Order. 

HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Porcelain Workers Award, 1970, be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 27th 
day of October 1992. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Hours 

6A. Implementation of 38 Hour Week 
7. Shift Work 
8. Overtime 
9. Mixed Functions 

10. Meal Interval 
11. Holidays 
12. Annual Leave 
13. Wages 
14. Sick Leave 
15. Payment of Wages 
16. Contract of Service 
17. Posting of Award 
18. Time and Wages Records 
19. First Aid Outfit 
20. Board of Reference 
21. Breakdowns, etc. 
22. Under-Rate Workers 
23. Junior Worker's Certificate 
24. Long Service Leave 
25. Representative Interviewing Workers 
26. Maternity Leave 
27. Kiln Crews 
28. Bereavement Leave 
29. Piecework 
30. Additional Provisions 
31. Supply and Issue of Safety Equipment 
32. First Aid Allowance 
33. Dispute Settlement Procedure 
34. Redundancy 

Schedule of Respondents 
2. Clause 13.—Wages: Delete this clause and insert in 

lieu the following: 
13.—Wages. 

(1) The total rate of pay per week for adult employees 
including supplementary payments shall be as 
follows: 

Base Supple- Total 
Rate mentary Rate 

Grade 1 $364.20 — $364.20 
Packer 
Grade 2 $357.30 — $357.30 
Fork Lift Operator 
Grade 3 $331.30 $14.80 $346.10 
Mould Makers (Blocking 
& Casing) 
Printer (Hand) 
Grade 4 $332.30 $7.00 $339.30 
Mould Makers 
Kiln Personnel 
Grade 5 $326.40 $9.40 $335.80 
Machine Operators (Auto 
& Semi) 
Kiln Personnel (Others) 
Slipmaker 
Slip House Personnel 
Silk Screen Maker 
Caster 
Grade 6 $321.60 $4.30 $325.90 
Production Attendants 

(2) Junior Employees 
(a) (Percentage of total Grade 6 rate per week.) 

Under 16 years of age 60% 
Between 16 and 17 years of age 65% 
Between 17 and 18 years of age 70% 
Between 18 and 19 years of age 90% 
19 years and over 100% 

Supple- Total 
mentary Rate 
Payment 

— $364.20 

$357.30 $357.30 

$9.40 $335.80 

$4.30 $325.90 
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(b) Junior employees performing production 
tasks to the same skill and proficiency level 
as adult employees shall be paid in accor- 
dance with subclause (1) of this clause. 

(3) Leading Hands: 
In charge of: 
(a) Not less than three and not more 

than ten other employees $13.70 
(b) More than ten but not more than 

twenty other employees $20.90 
(c) More than twenty other employees $27.30 

3. Clause 34.—Redundancy: Following this clause delete 
clauses 35.—Traineeships, and 36.—Supplementary Pay- 
ments. 

4. Clause 34.—Redundancy: Following this clause delete 
the Schedule of Respondents and insert in lieu the following: 

Schedule of Respondents. 
Bristile Limited, 212 Adelaide Terrace, Perth, W.A. 

6000 
Australian Fine China, 576 Hay St, Subiaco, W.A. 

6008 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission and 
Others. 

No. 1082 of 1992. 
COMMISSIONER G.L. FIELDING. 

19 November 1992. 
Reasons for Decision. (extemporej 

THE COMMISSIONER: This is an application to amend 
Clause 24.—Call Out Allowance and Clause 31.—Special 
Rates and Provisions of the Railway Employees' Award No. 
18 of 1969. 

Clause 24 deals with the provision for a call out 
allowance. Currently that allowance is stipulated in sub- 
clause 24(2) at $2.48 an hour. The parties seek to increase 
it to $2.54 an hour. That follows a similar adjustment in the 
Railway Officers' Award with which it is said this provision 
has a nexus. That provision was adjusted in 1990 following 
the State Wage Case, which allowed for an increase in 
wages and allowances of 2.5 per cent In the circumstances, 
the adjustment sought on this occasion is one which would, 
on the face of it at least, meet the constraints imposed by 
the Principles. 

Clause 31 deals with special rates and provisions. The 
matter now before the Commission concerns the weekly tool 
allowance payable to various tradespersons and apprentices. 

The Applicant has said in support of this part of the 
application that it seeks to increase the allowance by a sum 
equivalent to the movement in the Consumer Price Index 
since the allowance was last set up until some time in 1990. 
Moreover, the Applicant seeks to rely, as indeed does the 
Respondent, on the claimed nexus between the provision in 
question and the similar provision in the Building Trades 
(Government) Award, which provision was adjusted to the 
level now sought as long ago as 1990, with the sanction of 
the Commission. 

As I have pointed out to the agents for the respective 
parties, it is not merely a matter of relying on a nexus, but 
satisfying the Commission that any adjustments to allow- 
ances fall within the constraints imposed by the Wage 
Fixing Principles. Those constraints are, I acknowledge, 
somewhat restrictive, but nonetheless they are binding on 
the parties. 

The Applicant, and indeed the Respondent, says that the 
existing allowance, or tool allowance, constitutes a reim- 
bursement of expenses, and as such, a fair way of 
maintaining its value is to adjust it in line with the Consumer 
Price Index. That appears to have been the view taken by 
the Commission on previous occasions. In the circum- 
stances, on this occasion, with some reluctance in view of 
the dearth of information supplied by the parties, I am 
prepared to accede to the request to amend the allowance 
in the way it has been proposed. 

It remains therefore only to say that I am prepared to make 
an order in the terms of the Schedule to the application. By 
consent that amendment is to be effective with the 
commencement of the first pay period on or after this day, 
which is 22 November 1992. 

Appearances: Mr A. Costa on behalf of the Australian 
Railways Union of Workers, West Australian Branch and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch). 

Mr R.C. Easthope on behalf of the Western Australian 
Government Railways Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission and 
Others. 

No. 1082 of 1992. 
Railway Employees' Award No. 18 of 1969. 

COMMISSIONER G.L. FIELDING. 
19 November 1992. 

Order. 
HAVING heard Mr A. Costa on behalf of the Australian 
Railways Union of Workers, West Australian Branch and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and Mr R. 
Easthope on behalf of the Western Australian Government 
Railways Commission, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the first 
pay period on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 24.—Call Out Allowance: Delete the rate for 

Call Out Allowance in subclause (2) and insert in lieu 
thereof the amount of $2.54. 

2. Clause 31.—Special Rates and Provisions: Delete the 
rates for tool allowance in placitum (20)(a)(i) and insert in 
lieu thereof the following— 

(a) (i) A weekly tool allowance shall be paid to 
tradespersons and apprentices as follows:— 

Tradesmen Apprentices 
Carpenters 16.00 8.00 
Car & Wagon 

Builders 16.00 8.00 
Plumbers 16.0) 8.00 
Bricklayers 11.50 5.75 
Painters & 

Sign writers 4.00 2.00 
Patternmakers 16.00 8.00 
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No. 1® of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Metals and Engineering Workers' Union— 
Western Australia 

and 
Arcus Australia Pty and Others. 

No. 1228(A) of 1992. 
Sheet Metal Workers' Award No. 10 of 1973. 

COMMISSIONER R.N. GEORGE. 
7 December 1992. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Sheet Metal Workers' Award No. 10 of 
1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 24 November 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Vehicle Builders' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 24 November 
1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Overtime: Delete paragraph (0 of subclause 

(3) of this clause and insert in lieu thereof— 
(f) Subject to the provisions of paragraph (g) of this 

subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.30 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.30 for each meal 
so required. 

Schedule. 
Clause 8.—Overtime: Delete paragraph (f) of subclause 

(3) of this clause and insert in lieu thereof— 
(f) Subject to the provisions of paragraph (g) of this 

subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.30 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.30 for each meal 
so required. 

VEHICLE BUILDERS' AWARD 1971 
No. 9 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union— 

Western Australia 
and 

Truline Smash Repairs and Others. 
No. 1219 of 1992. 

Vehicle Builders' Award 1971. 
COMMISSIONER R.N. GEORGE. 

7 December 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 

SUPERANNUMiOi/WAGE 

FIXING PRINCIPLES— 
Orders— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 446 of 1992. 

COMMISSIONER G.L. FIELDING. 
6 November 1992. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application to moder- 
nise the occupational superannuation fund arrangements as 
they apply to employees of the Western Australian Meat 
Commission covered by the Meat Industry (Western 
Australian Meat Commission—Robb Jetty) Award. There 
is currently on foot an Order, known as the Western 
Australian Meat Commission Occupational Superannuation 
Fund Order, which Order was made on 10 February 1990, 
effective from 1 January 1988. 

Since that Order was made, there have been substantial 
changes affecting occupational superannuation, not the least 
of which is the enactment by the Federal Parliament of 
legislation to guarantee occupational superannuation for 
employees across the nation and, as Mr Gillam has said, 
since the existing Order came into effect the pension 
arrangements for employees have changed somewhat. 

The parties now seek to reflect those changes in the new 
arrangements now before the Commission. As well, the 
parties seek to streamline the administration of the occupa- 
tional superannuation scheme by enabling the enrolment 
procedures to be simplified. Perhaps more significantly 
redefining the "ordinary time earnings" to provide for a 
commuted sum so that the employer will no longer have to 
bother with the detailed mathematics which flow from the 
nature of this industry, operating as it does under a tally 
system where the earnings vary dramatically from week to 
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week, if not from day to day. The parties, quite sensibly and 
to their credit, have arrived at a commuted sum so as to make 
the mechanics of the superannuation scheme far more 
workable and more efficient. 

The parties are ad idem now on the terms of the proposed 
replacement Order. It remains only to say that I am satisfied 
that the Order complies with the Wage Fixing Principles. I 
have already indicated that I think the arrangement is a 
sensible one and, in the circumstances and by consent, I am 
prepared to make an Order known as the Western Australian 
Meat Commission Occupational Superannuation Fund 
Order 1992. That Order is to replace Order No. C 1203 of 
1988. 

The terms of the Order speak for themselves but. lest there 
be any doubt about it, the Order is to operate with effect from 
1 July 1992, that being the date from which the Federal 
legislation operates. 

Appearances: Mr C. Gillam on behalf of the Applicant. 
Mr G. Maguire on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers. West Australian Branch. 
No. 446 of 1992. 

COMMISSIONER G.L. FIELDING. 
6 November 1992. 

Order. 
HAVING heard Mr C. Gillam on behalf of the Applicant and 
Mr G. Maguire on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That the occupational superannuation arrange- 
ments for certain employees of the Western 
Australian Meat Commission be in accordance 
with the terms of the Order set out in the Schedule 
hereto. 

(2) That the Western Australian Meat Commission 
Order (No. C 1203 of 1988) be and is hereby 
repealed with effect from the 1 st day of July, 1992. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Order will be known as the Western Australian Meat 
Commission Occupational Superannuation Fund Order 
1992 and replaces Order No. C 1203 of 1988. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Fund 
6. Application for Fund Membership 
7. Employer Contributions 
8. Qualification Period 
9. Employee Contributions 

3.—Area and Scope. 
This Order applies to employees who are members of the 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch employed by the 
Western Australian Meat Commission (the employer) and 
who are covered by the Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division) Award, No. 16 of 
1976. 

4.—Date of Operation. 
This Order shall take effect from the 1st day of July, 1992. 

5.—Fund. 
The employer will contribute to one of the following 

funds for each employee— 
(1) The Meat Industry Employees Superannuation 

Fund for eligible employees, including seasonal 
and part-time employees. 

(2) The Government Employees (non-contributory) 
Fund for all eligible employees who are not 
members of any other fund to which the employer 
contributes. 

(3) The Government Employees Superannuation 
Fund (contributory) for all eligible employees 
who are members or become members of the said 
scheme. 

6.—Application for Membership. 
Provided the fund shall supply to the employer all forms 

necessary to enable employees to become members of the 
fund, the employer shall offer an application form to 
employees eligible to become members of the fund and 
forward such application forms when completed by the 
employee to the Western Australian Branch office of the 
Australasian Meat industry Employees' Union, Industrial 
Union of Workers, West Australian Branch in the case of 
the MIES fund, or the Government Employees Superannua- 
tion Board in the case of the GES scheme. 

7.—Employer Contributions. 
The employer will contribute to the fund in accordance 

with trust deed and rules of deed of adherence. In respect 
of non-contributory occupational superannuation, the em- 
ployer's contribution shall be at the rate from time to time 
prescribed under the Superannuation Guarantee Charge Act 
on ordinary time earnings as hereafter defined. 

For the purpose of calculating ordinary time earnings, the 
following formula shall be used— 

(1) In respect of all tally employees as classified— 
(a) Classification Rate 
(b) Service Pay (3rd year) 
(c) Overtally Component (being an amount 

equal to 12.17% of (a) above). 
(2) In respect of all time employees as classified— 

(a) Classification Rate 
(b) Service Pay (3rd year) 
(c) Incentive Pay (being an amount equal to 

1.05% of (a) above). 
Members' annual salary, for contributory and non- 

contributory schemes, shall be reviewed each year on 1 July 
and adjusted to reflect any changes over the preceding 
period. 

8.—Qualifying Period. 
A qualifying period of one month shall apply to all new- 

weekly hire and part-time employees who are engaged after 
the date of operation of this Order. 

For the purposes of this clause, an employee who qualifies 
for the general entitlement provided by the Award, Clause 
7A.—Seasonal Conditions, and for whom the employer 
made contributions to the Fund during the period the 
entitlement accrued, is deemed not to be a new member and 
contributions shall be made to the fund in accordance with 
the provisions of this clause. 

9.—Employee Contributions. 
Where an employee elects to make voluntary contribu- 

tions to the fund, the employee will deduct such contribu- 
tions from the employee's wages and pay them to the fund 
in accordance with the trust deed and rules of adherence of 
the fund. 
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NOTICES— 
Award/Agreement matters— 

Application No. PSA AG1 of 1992. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "DEPARTMENT 
OF CONSERVATION AND LAND MANAGEMENT 
FIRE DUTIES ALLOWANCES AND CONDITIONS 

AGREEMENT" 
NOTICE is given that an application has been made to the 
Commission by the "Department of Conservation and Land 
Management" under the Industrial Relations Act 1979 for 
registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published here- 
under:—- 

3.—Scope. 
This Agreement shall apply to all Government 

Officers employed within the Department of Conserva- 
tion and Land Management engaged in field duties and 
who are covered industrially by the Civil Service 
Association. This Agreement over rides the provisions 
of the Public Services Allowances (Fisheries and 
Wildlife Officers) Award 1990 in respect of employees 
designated as Wildlife Officers who undertake fire 
duties as provided for by the Agreement for the 
duration that such duties are undertaken. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

19 November 1992. 

Application No. AG 21 of 1992. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "THE ROYAL 
AUTOMOBILE CLUB OF W.A. (INCORPORATED) 
ENTERPRISE BARGAINING AGREEMENT 1992". 

NOTICE is given that an application has been made to the 
Commission by the Metais and Engineering Workers' 
Union—Western Australia under the Industrial Relations 
Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Incidence and Parties Bound. 
(1) This Agreement shall have effect throughout the Perth 

metropolitan area. 
(2) This Agreement shall apply to and be binding upon 

the Royal Automobile Club of W.A. (Incorporated), the 
Metals and Engineering Workers' Union, W.A. Branch and 
all persons employed by The Royal Automobile Club of 
W.A. (Incorporated) in the following areas of its operations, 
being:— 

(a) Those persons covered by terms and conditions 
of the Patrolmens' Award 1988. 

(b) Those persons employed as Service Attendants, 
Vehicle Inspectors and Senior Vehicle Inspectors. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

Application No. 1422 of 1992. 
APPLICATION FOR VARIATION OF AN AWARD 

ENTITLED "PRINTING (COUNTRY) AWARD 
No. 9 of 1969". 

NOTICE is given that an application has been made to the 
Commission by the "Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of Workers" 
under the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder:— 

1. Clause 1.—Title: Delete this Clause and insert in 
lieu:— 

1.—Title. 
This Award shall be known as The 

Printing Award, as varied, and consolidated 
and replaces Award No. 12 of 1960 as varied. 

2. Clause 5.—Area: Delete from this Clause the 
words:— 

"except those areas comprised within a 
radius of twenty four kilometres from the 
General Post Office Perth" 

so that the clause reads:— 
5.—Area. 

This Award shall operate over the 
whole of the State of Western Australia. 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

13 November 1992. 

INDUSTRIAL MAGISTRATE™ 
Complaints before— 

IN THE INDUSTRIAL MAGISTRATES' COURT 
HELD AT PERTH. 

Heard: 21.11.91 & 8-9.4.92. 
Delivered: 16.4.92. 
No. 113 of 1991. 

Between: 
Australian Builders Labourers Federation, Complainant 

and 
Ipsaro Builders Pty Limited, Defendant. 

Appearances: Mr M. Keogh for the Complainant. 
Mr N. Pillay for the Defendant. 

Reasons for Decision. 
Mr I.G. Brown S.M. 
THE complaint before me alleges that on 30 August 1991 
the defendant company being a party bound by award No. 
14 of 1978 committed a breach of that award in that it failed 
to provide amenities as prescribed in clause 30 of the award 
at a site located at Lot 199 Epsom Avenue, Redcliffe. 

After hearing evidence on 21 November 1991 from Mr 
Giuseppe (Joe) Passione (the principal of the Defendant 
company) and Mr John Shaw (a project manager employed 
by Homeswest) the hearing was adjourned to a March date 
and by consent the balance of evidence was taken on 
8-9 April 1992. Further evidence has been taken from the 
following; 

Mr Robert Mainwaring—a union organiser with the 
plasterers union. 

Mr Graham Pallot—a union organiser with the 
complainant union. 

Mr Colin Passione—the younger brother of Joe 
Passione. 

Roberto Chiellini—a fourth year apprentice brick- 
layer. 
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One witness who was summonsed did not appear and I 
draw no inference, favourable or otherwise from that 
incident. 

One unusual feature of this case was that the complainant 
elected to call Joe Passione as its first witness. That course 
was held to be open, but as indicated during the hearing it 
should not be followed by an application to have the witness 
declared hostile during re-examination. Mr Joe Passione was 
again called to give evidence during the defence case and 
due to the availability of transcript he was subjected to 
searching cross-examination on some aspects of his earlier 
evidence. As will become clear, this tactic tends to be a 
double edged sword. 

It is my primary task to determine the facts relating to this 
complaint having regard to the provisions of section 83 (7) 
of the Industrial Relations Act which provides that the 
standard of proof to be applied is the standard observed in 
civil proceedings ie the balance of probabilities. There are 
numerous facts in dispute but it is convenient to first set out 
those issues which are not in dispute. 

1. The defendant company is a Registered Builder 
which entered into a contract with Homeswest to 
build 17 aged persons units at a site at Epsom 
Avenue, Redcliffe. 

2. The defendant company built the units between 
June and October 1991 and it is conceded that the 
company was bound by the terms of the award 
during the building. 

3. The defendant company had hired an amenities 
shed for the site in the early stages of construction 
and it was removed in early August 1991 because 
the builder decided to use substantially completed 
units on the site as an amenities room. 

4. Mr Mainwaring and Mr Pallot visited the building 
site on 30 August 1991 and spoke to various 
workers there including Mr Colin Passione and Mr 
Roberto Chiellini. 

5. It is common ground that Mr Mainwaring was 
called to the site on 30 August 1991 by a ceramic 
tiler who was involved in a domestic dispute with 
a plasterer. He quickly resolved the dispute which 
had "ethnic undertones" and was irrelevant to the 
dispute before this Court. 

6. Mr Pallot had previous contact with the defendant 
company in December 1990 at other sites and had 
previously visited the Epsom Avenue site on 
22 August 1991. He also visited the site on 
numerous dates after 30 August 1991 and took 
photographs on each of those occasions (about 50 
in total). Some of those photos are in evidence but 
only two photos (Exhibits D 3.1, and D 3.2) were 
taken on 30 August. 

Before dealing with the matters in dispute it is appropriate 
to set out the terms of clause 30 of the award as follows; 

"30 (1) On each construction site upon which em- 
ployees covered by this award are employed, 
the principal contractor or the Project Man- 
ager, as the case may be, at the commence- 
ment of work on site and until the said work 
is completed shall be responsible to ensure 
that no less than the following amenities are 
provided— 
(a) A weatherproof shelter shed with the 

windows flyscreened and capable of 
being opened. 

(i) Each shed shall be of a size not less 
than one square metre of flooring 
area for each person. 

(ii) Each shed shall be lined, ade- 
quately lit and ventilated (includ- 
ing an extractor fan) and shall have 
an appropriate washable floor and 
flystrips on the doorway. 

(iii) In each shed there shall be a 
non-absorbent washable topped 
table or tables with seating accom- 

modation at a bench not less than 
400mm wide and 450mm long for 
each person, hooks at least 450mm 
apart for the purpose of hanging 
clothes, and on any site where 
more than 50 persons are em- 
ployed, flyproof ventilated cup- 
boards with shelves for the storage 
of food. 

(iv) No shed shall be used for the 
storage of budding materials and 
on work where more than 10 
persons are employed no tools 
shall be stored in that shed. 

(v) Where no more than 10 persons are 
employed the shelter shed may be 
used for the dual purpose of an 
amenities shed and of a site office 
for the principal contractor or Pro- 
ject Manager. 

And the principal contractor or Project 
Manager shall ensure that each shed is 
kept in a clean condition and brooms, 
mops, buckets, and cleaning compounds 
shall be provided for this purpose. 

(b) Covered garbage bins. 
(c) In a reasonably accessible place, boiling 

water at meal times and rest periods and 
cool, clean drinking water at all times. 

(d) A noticeboard or a place where notices 
may be displayed. 

(e) Toilets which shall be weatherproof and 
soundly constructed with separate clos- 
ets and an appropriate washable floor. 

(i) Each toilet shall be lit by natural or 
artificial light to a high standard 
with each closet having a hinged 
door capable of being closed from 
both sides. 

(ii) Should the toilets be sewered there 
shall be one closet for each 15 
persons, if septic tanks or a chemi- 
cal system, one closet for each ten 
persons and otherwise one closet 
for each seven persons. 

(f) A supply of toilet paper together with 
soap and water for washing purposes. 

(2) This clause, other than paragraph (c) of 
subclause (1) shall not apply to projects on 
which less than five dwelling units are being 
constructed, or on projects which have a 
contracted value of not more than $186 000. 

To reflect movements in construction 
costs the parties to this award shall in 
December of each year, adjust the monetary 
figure mentioned in this subclause by refer- 
ence to ABS Catalogue 8731.5 Building 
Approvals Western Australia, using Table 4 
Building Jobs Approved to determine the 
average cost per new dwellings approved in 
Western Australia for the month of October 
which shall be multiplied by four and 
rounded to the nearest $1 000. The parties 
shall then notify the Commission of the 
adjusted figure. 

(3) This clause shall be deemed to be complied 
with if in a partially completed building, 
facilities of a comparable standard are availa- 
ble to be used. 

(4) Nothing herein contained shall absolve any 
employer from what is required by the Health 
Act 1911 or any relevant legislation." 

Clause 3 is of some significance because the common 
evidence is that from mid August a partially completed 
building at the site was being used as an alternative to the 
previously hired amenities shed. The critical question is 
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whether within the unit (or units) used there were "facilities 
of a comparable standard available to be used." 

There is clear evidence, including two photographs taken 
on 30 August 1991 that units 7, 8 and 9, which arc shown 
as "Block C" on the site plan (Exhibit C4), were at the lock 
up stage by that time. By that I mean that glass was fixed 
in the windows and lockable doors were in place. 

There is some conflict in the evidence as to the amenities 
provided in the unit. The evidence of Mr Joe Passione, when 
called by the complainant, was as follows, 

"Okay. It was a unit which had reached a stage 
where it was covered, plastering and ceiling was 
completed, it was locked, it had ventilation; secondary 
fixing had been also completed and we then used that 
particular building. It wasn't always one building. We 
moved from unit to unit as people were sort of working 
in them and the facilities that were provided in that 
were tables, chairs, kettle, cold water, first aid kit, 
garbage bin was outside the unit and the— 

What sort of—yes, you said you had tables and 
chairs. What sort of tables?—They were plastic tables 
and chairs—the ones you sort of buy from, you know, 
like garden setting tables—they sit about six to eight 
people." 

The evidence of Robert Mainwaring is that he inspected 
Unit 9 on 30 August 1991 and saw only one wooden table 
and two chairs together with much litter on the floor. He 
agreed he had not entered units 7 or 8 in Block 'C that day. 
Mr Pallot said he definitely entered unit 9 on 30 August 
1991 and saw only the table and chairs which he later 
photographed on 10 September when they were located in 
Unit 11 in Block 'D'. He says he took other photographs on 
30 August 1991 but agreed, upon inspection of over 50 
photographs, that none actually showed the content of unit 
9 on that particular day. 

This court was therefore faced with a conflict in the 
evidence even before the defendant called any evidence. 
Therein lies the risk in calling the principal defence witness 
as part of the complainants case. Evidence received prior to 
the defence witnesses, who also stated that the practice was 
to use units 7, 8 and 9 as alternative amenities rooms, has 
created a situation whereby this Court cannot be satisfied on 
the balance of probabilities that there were no amenities in 
either units 7 or 8 on 30 August 1991. 

Apart from the inexplicable failure of Mr Pallot to take 
photographs of unit 9 on that day. I am not satisfied that Mr 
Pallot did inspect units 7 and 8 on that day. Mr Mainwaring 
admits he did not enter those units. This is therefore a case 
where the complainant's evidence as a whole is weak and 
the bare assertion, under oath by the defence witnesses that 
suitable tables and chairs were collected from Malaga and 
taken to the site in mid August 1991 is sufficient to rebut 
the allegations made. 

Whilst the award clearly creates an obligation on the 
contractor to keep the amenities room clean, it follows from 
what I have said above that there is no basis to rebut the 
evidence that whatever unit was used as the amenities room 
it was regularly swept and generally kept clear. 

It is important to state that in this case no representative 
of the contractor was actually in the company of Mr Pallot 
when he conducted his inspection and no admissions of any 
kind were made either before or during the hearing. In other 
areas of inspection or "enforcement" it is common practice 
for the prospective defendant to be present when alleged 
defects are shown and his or her voluntary comments or 
explanation are admissable in evidence in the event of 
litigation. The failure to follow that procedure in the 
industrial magistrates jurisdiction is likely to create constant 
evidentiary problems, in addition to much bad feeling as has 
occurred in the present case. I commend the attitude of 
Homeswest which was that they would only inspect the site 
if representatives of both the union and contractor were 
present. 

In my view there is no need for this Court to determine 
as a fact whether "brooms, mops, buckets and cleaning 
compounds" were provided at the site, because there is 
insufficient evidence to show that the amenities room was 

kept in anything but "a clean condition". That is because 
I am not satisfied units 7 or 8 were inspected on 30 August 
1991 and I find the evidence of Colin Passione and Roberto 
Chiellini on this aspect to be quite reliable. 

Some comment on the credibility of Mr Joe Passione is 
appropriate. I found him to be a young man of about 25 years 
who was cocky by nature and rather over confident in his 
manner. His evidence was not totally reliable and this is best 
illustrated by his assertion on 21 November 1991 that he had 
cleaned the unit "myself, personally, a good dozen times" 
and his evidence in April 1992 that he did not recall cleaning 
the units himself. 

In regard to clause (b) I am satisfied as a fact that there 
was a 'covered garbage bin' on site consisting of a 44 gallon 
drum with a lid. I prefer the positive and clear evidence of 
the defence witnesses to the general observations of the 
complainants witnesses. 

The provisions of sub-clause (c) have caused some real 
difficulty because the evidence is clear that on the relevant 
day (30 August 1991) the only source of power from which 
the kettle supplied on site could be boiled was a generator. 
It is unclear whether on this day the generator was on the 
back of a utility or on the ground. In any event I take the 
view that the award has not been complied with because the 
plain wording of sub-clause (c) requires that at meal times 
(which I interpret as meaning every lunch-time at the very 
least) and rest periods, boiling water should be available on 
site in a reasonably accessible place. 

I do not accept that by simply leaving a generator on site, 
plus spare lengths of cable, to allow a kettle to be boiled in 
the unit, the contractor has complied with the award. The 
obligation under the award is to have boiling water available 
every day at lunch-time whether the workmen want it or not. 
The term ''reasonably accessible place" in my view 
prescribes that the boiling water is to be located in such a 
place. The term does not, in my view, qualify the method 
by which water can be boiled. 

I note the evidence of defence witnesses that during this 
project no one ever used the kettle to boil water because 
most people brought their own thermos flask. That evidence 
may well be relevant to a mitigation plea but it is my view 
that the defendant has failed to comply with clause 30(1 )(c) 
in respect of boiling water. I am quite satisfied that the 
supply of a five gallon bottle of "salute" drinking water on 
site, plus ice from the shop across the road is sufficient 
compliance with the requirement to provide "cool, clean 
drinking water at all times." 

As to sub-clause (d) I consider that it would be sufficient 
compliance with the award to have notices displayed on the 
internal walls of a unit. This appears to have been the case 
on this site. 

There is no dispute that on 30 August 1991 there was one 
hired transportable toilet available to the workmen at this 
site. The evidence of Mr Mainwaring is that the toilet was 
of the type which is normally used on building sites and that 
is was of an acceptable standard, notwithstanding the 
tendency of chemical toilets to become smelly on hot days. 

The real dispute in regard to sub-clause (e) is that this 
particular toilet was not located within the boundaries of the 
actual construction site. The toilet was marked on the site 
plan (Ex. C4) and all witnesses agreed it was located 
adjacent to the kerbsidc on Epsom Avenue. Its location is 
clearly shown on the photograph (Ex C 5.1) and on that basis 
I find that it was located next to a power pole and about one 
metre from the kerbside. I accept as fact the evidence that 
the hirer of the toilet 'Coates Hire' placed the toilet there 
to gain easy access when cleaning out the toilet once a week. 

It is clear from Ex C 4 that there is a verge surrounding 
the building site. It is equally clear from the detailed drawing 
that there are three existing driveways along Epsom Road 
which are to be removed by the contractor and replaced with 
new footpaths and kerbing. Mr Shaw's evidence shows it 
was part of the contract. In these circumstances I am 
satisfied that the term "construction site" in the award 
should be interpreted to include the verge area. It follows 
that I am satisfied that there has been no breach of the award 
because the toilet was within the total construction site. 
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Given that the evidence as to numbers of workmen on site 
is in conflict and the complainant has not been able to 
provide names of the persons actually working I am not 
satisfied that on 30 August 1991 there were so many men 
on site that a second toilet was required. That particular 
claim was not pushed strongly by Mr Keogh and that is to 
his credit. However in my view the complainants' submis- 
sion relating to the location of the toilet was misguided and 
designed to manufacture a problem, where the workmen had 
no complaint. 

Finally there was evidence by Mr Pallet that on 30 August 
1991 he. inspected the toilet and found no soap in the toilet. 
This is said to be the basis for a breach of sub-clause (f) of 
clause 30. Mr Mainwaring made no reference to soap in his 
evidence and the defendants evidence is that the supplier of 
the toilet regularly (ie weekly) visited the site to clean the 
toilet and replenish supplies of paper and soap. There is no 
direct evidence to rebut the testimony of Mr Pal lot and in 
my view this part of the award has also been breached. 
Again I note, in the sense of mitigation, that the defendant 
company believes that any such shortage is most likely 
attributable to the habit of people in offices, hotels and 
motels to walk out with the soap. That in my view is an 
unlikely scenario at a building site but in any event the 
breach is so trivial that, unless repeated breaches are 
committed it should not become the subject of litigation 
under section 83 of the Industrial Relations Act. 

As previously indicated I will publish these reasons and 
invite the parties to have the matter relisted before me if 
formal orders are sought. 

I.G. BROWN, S.M. 

IN THE INDUSTRIAL MAGISTRATES COURT 
HELD AT PERTH 

WESTERN AUSTRALIA. 
No. 192 & 193 of 1991. 

Heard: 12.3.92 & 15.4.92. 
Delivered: 1.5.92. 

Between: 
Civil Service Association of W.A. (Inc), Complainant 

and 
Public Service Commissioner, Defendant. 

Mr N. Hodgson for the complainant. 
Mr K.M. Pettit for the defendant. 

Reasons for Decision. 
Mr l.G. Brown S.M. 
THESE are two complaints brought before this Court in 
which it is alleged that the Public Service Commissioner has 
committed a breach of Award No. 13 of 1976 between the 
period 1 January 1986 and 30 April 1990 and further that 
as a result of the replacement of that award by the Public 
Service General Conditions of Service and Allowance 
Award No. PSA A4 of 1989 ("the current award") the 
breach continued between 1 May 1990 and 29 February 
1992. The total sum claimed is $20,375. 

Given that the complaints were made on 16 December 
1991 I take the view that any alleged breaches after that date 
cannot be taken into account or considered by this Court. It 
is simply not possible to make allegations of future breaches 
in this jurisdiction. The complainant is free to lay a separate 
complaint about that period if it desires. 

The defendant, through his counsel, admits that Mr 
Werner Bluhe was his employee at all relevant times but 
otherwise denies that he was eligible for any motor vehicle 
allowance pursuant to clause 5 of the previous award or 
clause 19 (l)(a) of the current award which provides; 

"(1) Allowance for officers required to supply and 
maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and 

maintain a motor vehicle for use when 
travelling on official business as a term of 
employment shall be reimbursed in accor- 

dance with the appropriate rates set out in 
Schedule E for journeys travelled on official 
business and approved by the Chief Execu- 
tive Officer." 

The previous award, being first published in Volume 58 
WAIG pages 1025-6 in Govt. Gazette of 28 July 1976 
(Exhibit C.1.3), at clause 5 provided. 

"5. Allowance for Use of Officers Own Vehicle 
(a) An officer who is required to maintain a 

motor vehicle for use when travelling on 
official business and who is not in receipt of 
an allowance provided under sub-clause (b) 
shall, for journeys approved by the Perma- 
nent Head or a Senior Officer authorised, be 
reimbursed all expenses incurred, in accor- 
dance with the appropriate rates set out in 
Schedules 1 and 2." 

A significant change to the previous award occurred as 
a result of Amendment No. 2 of 1985 (Exhibit C. 1.4) which, 
with effect from 1 March 1985 inserted a definition of "term 
of employment" in clause 4 ie 

"Term of Employment" means a requirement made 
known to the officer at the time of applying for the 
position by way of publication in the advertisement for 
the position, written advice to the officer contained in 
the offer for the position or oral communication at 
interview and such requirement is accepted by the 
officer either in writing or orally." 

In addition clause 5 was amended as follows, 
"5. Allowance for Officers Required to Supply and 

Maintain a Vehicle as a Tbrm of Employment. 
(1) An officer who is required to supply and 

maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of an 
allowance provided by Clause 9 shall be 
reimbursed monthly the standing costs asso- 
ciated with such vehicle in accordance with 
the appropriate rates set out in Schedule 1. In 
addition for journeys travelled on official 
business and approved by the Permanent 
Head or an authorised officer the officer shall 
be reimbursed running costs for such jour- 
neys in accordance with the appropriate rates 
set out in Schedule 1. 

(2) The application of the provisions of sub- 
clause (1) is subject to the following condi- 
tions:— 

(a) For the purposes of sub-clause (1) an 
officer shall be reimbursed all running 
costs in accordance with the appropriate 
rates set out in Schedule 1 for the 
distance travelled from the officer's 
residence to place of duty and for the 
return distance travelled from place of 
duty to residence except on a day where 
the officer travels direct from residence 
to headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(b) Reimbursement for standing costs as set 
out in Schedule 1 shall be made on the 
basis of the area in which the officer's 
residence is located. Reimbursement for 
running costs as set out in Schedule 1 
shall be made at the appropriate rate 
applicable to each of the areas traversed 
where an officer travels through two or 
more separate areas in the course of a 
journey. 

(c) An officer shall be entitled to reim- 
bursement of standing cost expenses 
provided for in sub-clause (1) during 
any approved period of absence for 
annual leave; short leave; or sick leave 
with or without pay. 
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(d) An officer who is required to supply and 
maintain a motor vehicle for use on 
official business is excused from this 
obligation in the event of his vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, in 
which case all entitlement to reimburse- 
ment ceases while the officer is unable 
to provide the motor vehicle or a 
replacement. 

(e) It shall be open to the Board to elect to 
waive the requirement that an officer 
supply and maintain a motor vehicle for 
use on official business, but three 
months written notice of its intention so 
to do shall be given to the officer 
concerned. 

(f) Where an officer is required to supply 
and maintain a motor vehicle for use on 
official business and is employed part 
time, he shall be entitled to a pro rata 
payment of standing cost expenses 
allowed by Schedule 1 to be calculated 
by the Board." 

To fully appreciate the issues in this matter it is necessary 
to set out clause 7 of the previous award and also Schedules 
1 and 2 which illustrate the contrast between the method of 
calculating the allowance under both clauses 5 and 7. 

"7. Allowance for Other Officers Using Vehicles on 
Official Business. 
(1) An officer who is not required to supply and 

maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
Permanent Head or an authorised officer 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by Clause 9 shall for journeys 
travelled on official business approved by the 
Permanent Head or an authorised officer be 
reimbursed all expenses incurred in accor- 
dance with the appropriate rates set out in 
Schedules 2 and 3." 

Schedule 1.—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
over 1600cc 1600cc & 

under 
Metropolitan Area 

Standing costs per month $191.42 $133.22 
Running costs per kilometre 9.2c 7.7c 

Schedule 2.—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
over 160Qcc 1600cc & 

under 
c/km c/km 

Metropolitan Area 
First 8 000 kilometres 31.5 23.3 
Over 8 000 kilometres 20.4 15.5 

The complainants case is that in the course of his various 
interviews for a vacant position within the Department of 
Computing Information and Tfechnology (DOCIT) in late 
1985 there was an oral requirement made to him that he 
supply and maintain a motor vehicle for use when travelling 
on official business as a term of his employment. It is also 
said by the complainant that he communicated his accep- 
tance of that condition to the person who made the 
requirement, namely Mr Brendon Harper, the then Execu- 
tive Director of that Department. 

Mr Bluhe has given evidence and although it was made 
clear that it was intended that Mr Harper would be called 
to give evidence he was not called. It is noted that he now 
resides and works in Canberra. An attempt to produce an 

affidavit by Mr Harper was the subject of an objection which 
was upheld. 

The complainant also called Ms Annemie Gilbert who 
was appointed as an information technology consultant in 
1984 and as such was a member of a steering committee 
which was to "look at whether or not we wanted to have 
a department such as DOCIT," Page 89 of transcript. She 
subsequently became a foundation staff member of DOCIT. 
She was at all times a level 8 officer and was present at two 
meetings with Mr Bluhe during the recruitment stage. 

In my view much of her evidence amounts to hearsay. She 
was vague as to times, places and details of conversations 
which is understandable in view of the considerable lapse 
in time. It is not clear on the evidence before me as to who 
constituted the interview panel to recruit, in her words a 
"Tender Negotiator" or "Contract Negotiator". I gained 
the clear impression that she was providing details of some 
matters which were, to her, second or third hand. This is best 
illustrated by her answer to the question "What was the 
purpose of those interviews or meetings?" 

"The decision had already been made that the 
organisation wished to appoint Mr Bluhe but there were 
ongoing negotiations about the conditions of that 
employment. That was because it was felt he was really 
being asked to drop substantially in terms of his total 
package in order to take up employment with DOCIT 
and I guess it's fair to say that I was also a bit of a 
problem in the sense that he was going to be working 
for me and was a level 8 staff member and so there were 
limits set on the base salary ceiling that it was felt he 
could be paid and so negotiations were undertaken to 
improve the package so that he would still feel it 
attractive to come and work for DOCIT." 

Her evidence is clear that his actual salary had to be 
limited to $45,000 pa. because she, as his senior was on 
$50,000. She says it was suggested that if he took a car park 
that would be the equivalent of $2500 after tax and that 
could make up the difference of the $5000 salary package. 
She then said (transcript p. 93) "but they were quite 
intransigent over the matter of the car, so it was suggested 
that Mr Bluhe purchase his own car and that he use that for 
government business...". Who, one might ask is "they"? 

I have closely examined her evidence as she was the only 
witness who was able to corroborate Mr Bluhe's evidence. 
Her evidence falls well short of the detailed evidence of Mr 
Bluhe at page 18 and 19 of transcript. Her evidence is 
equally consistent with an arrangement whereby he was 
advised he could claim mileage for occasions when he used 
his private vehicle. In any event a "suggestion" as 
described by her does not in my view amount to a 
"requirement to supply and maintain". 

In her own words, she was pretty green about these 
matters, meaning terms and conditions of employment. 
Under cross-examination she agreed that Mr Bluhe had been 
through an interview process prior to her involvement. She 
said he had already been selected when she was invited to 
discuss the conditions of employment. In my view she was 
an unlikely type of person to be involved in this aspect 
which is clearly one which requires detailed knowledge of 
the relevant award and any relevant Public Service Board 
instructions. 

My own examination of this witness was designed to test 
her knowledge of who was actually on the selection panel 
beyond Mr Harper and Mr Gary Biesse. She clearly did not 
know. She simply gives the impression that she had been 
told these two officers were negotiating with Mr Bluhe on 
one hand and representatives of the Public Service Board on 
the other. Generally I found this witness to be overconfident, 
verbose and, in the absence of notes or other documentation 
an unreliable witness as to who made the requirement 
alleged to have been made. 

That leaves Mr Bluhe. He described himself as being 
State Manager for Nixdorf Computer Pty Ltd in Perth during 
1983 and 1984. He first met Brendon Harper in May 1985 
and says that over a period of six months he was persuaded 
to leave the world of private enterprise by Mr Harper. He 
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says he did not want to leave private enterprise where he had 
a salary package of about $150,000 at the time. 

He states that on 14 November 1985 Mr Harper spoke to 
him on the phone (transcript p. 23) saying he was instructed 
by Mai Bryce, the Minister for Technology to employ a 
senior industry person who could assist with the negotiation 
of a number of multi-million dollar government contracts. 
All that is hearsay but I have no reason to doubt that 
evidence. 

Mr Bluhe states that he met with Harper on 15 November 
1985. There is no evidence as to what was said at that 
meeting except the conclusion expressed by Mr Bluhe ie, 
"Mr Harper sold me the idea of joining the government." 

Mr Bluhe described the next meeting on 19 November 
1985 with Harper and a Mr Biesse as one where he reached 
agreement "in principle" on some kind of employment 
package. No detailed evidence of the agreement in principle 
has been given. 

Mr Bluhe described the next meeting on 29 November 
1985 as the one where the detail of his employment package 
was agreed. Present were Mr Harper, Mr Biesse, Ms Gilbert, 
Mr Colin Russell, Director of Management Services and 
himself. 

Of all those present 1 consider it would be most likely that 
only Mr Colin Russell would be familiar with the relevant 
awards and terms and conditions of employment generally. 
I rely not only on his designation and duties but the two 
documents, (Exhibits C. 3 (dated 23.12.85) and C.4 (dated 
17.6.86) apparently signed by him, which deal expressly 
with the parking requirements of senior staff at DOC IT. Mr 
Russell was not called, and while this Court draws no 
inference whatsoever from the failure to call any witness it 
needs to be said that the Court can only determine the issues 
on the evidence actually adduced. In any event Mr Bluhe 
stated in cross-examination (see page 79 transcript) that Mr 
Russell was not there when we agreed on the mileage 
allowance. 

One other witness called by the complainant was Robert 
Teymant who took over as Manager of the Major Facilities 
Branch of DOC IT in November 1986 and from that time was 
the immediate supervisor of Mr Bluhe. He received a large 
quantity of mileage claim forms from Mr Bluhe in late 1991. 

He checked them (see page 100 transcript), some 
variations were made and he then authorised payment of the 
claims for the period he was the supervisor of Mr Bluhe. His 
evidence is of no assistance in determining the terms and 
conditions of Mr Bluhe's employment except in regard to 
his permanent appointment to a permanent position during 
1987. His evidence briefly touched on that appointment but 
gave no detail of any agreement as to use of a private vehicle 
from that time. 

The final witness called by the complainant was Phillip 
Skelton who was recruited to DOC IT on 25 November 1985 
as Director of the Office of Communications (a level 8 
position). He was previously a Colonel in the Australian 
Army and spent 28 years in the army before joining the 
public service in this State. 

It is clear that he was being recruited at the same time as 
Mr Bluhe in 1985. In my view his evidence is tainted by this 
fact. He was not involved in the interview process or any 
discussions with Mr Bluhe prior to him commencing 
employment on 15 December 1985. His evidence is very 
general and I simply do not accept he is in a position to give 
credible evidence as to the vehicle policy of the Department 
at or about the time of his recruitment. 

I find that much of Mr Skeltons evidence should be 
categorised as consisting of later acquired knowledge. In 
addition I find that, by virtue of Exhibit C 12 (being a 
memorandum of 30 August 1991) he can be seen as a friend 
or supporter of Mr Bluhe's claim. That memorandum clearly 
illustrates that Mr Skelton has accepted in his own mind that 
Mr Bluhe was entitled to claim the allowance under the 
awards which are now the subject of this dispute. The 
statement that "up to recently, Mr Bluhe did not consider 
claims of mileage allowance of particular importance or 
significance" must be seen as a simple re-statement of what 

Mr Bluhe told him. Under cross-examination he reluctantly 
admitted that was the case. 

In assessing the credibility of Mr Bluhe 1 consider it is 
significant to consider what Mr Bluhe said, in chief, after 
stating that he was not interested in the offer by his previous 
employer which involved a transfer to either New Zealand 
or Hong Kong, see page 15 of transcript; 

"Why was that?—Because I had taken my family 
from Germany to Australia only 2 and a bit years before 
and I was really not interested in moving further on. 
I had promised my children and my family to now stay 
in Perth so I wasn't interested in that and I was offered 
a career opportunity with him and I had obtained the 
highest position that one could have in the computer 
industry in Western Australia, at that time being state 
manager. I was offered a career opportunity in the West 
Australian government without ever having to leave 
Perth. 

Was that attractive?—That was very attractive to 
me. It was one of the two main reasons. The second 
reason was I was told that since I was 36 at the time 
and I was very much in demand, I was asked whether 
I would be equally in demand in about 10 years when 
I was approaching 50 and they offered me the safest 
employment there was, being a permanent public 
servant and thirdly, 1 found the position very attrac- 
tive—getting involved in all these computer deals with 
the government and in fact in the last 6 years I was 
involved in about $ 160,000,000 worth of computer 
purchases." 

(my emphasis) 
I take the view that Mr Bluhe was, for the above reasons, 

keen to take up the government position. His demand for a 
car and a parking bay needs to be viewed in that light. It is 
also significant that on a date relatively proximate to his 
final interview he entered into a written agreement between 
himself and the Board on 16 December 1985. That 
document (Exhibit C.5) recites at para (6), 

" the officer is willing to accept appointment for the 
period and at the salary hereinafter set out subject to 
the terms and conditions hereinafter contained." 

The contract, which was for a 12 months period provided, 
at clause 5, 

"The officer shall during his employment hereunder 
be entitled to payment of allowances at the same rates 
and on the same terms and conditions as an officer 
employed in a temporary capacity in the State Public 
Service.'' 

Although the contract appears to be in a standard format 
in these circumstances it would be quite surprising if the 
"requirement to supply and maintain a vehicle for use when 
travelling on official business" was not included in the 
contract if it indeed was to be a 'term of employment.' I note 
that paragraph 3 of the contract has been specifically drafted 
to suit the individual circumstances. The absence of any 
reference to use of a car, or of a parking facility, creates a 
strong inference that the parties involved did not reach any 
agreement that such matters should be part of the terms and 
conditions of employment. 

Under cross-examination Mr Bluhe became evasive when 
the contract was raised. He was also vague and unconvinc- 
ing in his explanation as to why he did not lodge claim forms 
for mileage allowance. His comments (transcript p.88) that 
he really wasn't worried about the money at the time are not 
consistent with his earlier evidence that he demanded a car 
as part of his package. The explanation given is set out 
below; in my view that evidence is not credible. I say that 
because any employee, of whatever rank, who is supplying 
and maintaining (which in my view includes regular 
maintenance and repairs plus petrol and oil) a vehicle, could 
hardly carry on paying those costs personally and not 
claiming reimbursement for so long. Such a philanthropic 
course of conduct would be extraordinary. 

"You know, if I was worried about the money I 
would have never started with the government and take 
a drop from—as marketing manager of IBM I was on 
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about $150,000 and then dropping to $50,000—money 
was really not my major concern; it was not then and 
is not now." 

In short I do not accept Mr Bluhe as a credible or reliable 
witness as to the critical issue of whether a requirement to 
supply and maintain a vehicle was a term of his conditions 
of employment in DOCIT. On the balance of probabilities 
I find the following facts; 

1. Mr Bluhe was employed as State Manager of 
Nixdorf Computer Pty Ltd from 1983 until 
15 December 1985. 

2. Between May 1985 and November 1985 he had 
met Mr Brendan Harper who was the Executive 
Officer of DOCIT at the time. 

3. On about 14 November 1985 he spoke to Mr 
Harper on the phone and learnt that the govern- 
ment was seeking a computer industry person who 
could assist with negotiation of large computer 
contracts. 

4. He met with Mr Harper on 15 November 1985. No 
specific details of what was said at that meeting 
are in evidence. 

5. Mr Bluhe next met with Harper and a Mr Biesse 
on 19 November 1985. No specific details of what 
was said at that meeting are in evidence. The 
evidence of Mr Bluhe that he reached agreement 
in principle on that day is of no real assistance to 
the Court in deciding whether a "requirement" in 
terms of clauses 4 and 5 of the previous award was 
made known to Mr Bluhe. 

6. There was a meeting on 29 November 1985 
between Mr Bluhe, Mr Harper, Mr Biesse. Mr 
Russell and Ms Gilbert. There was discussion 
about the provision of a car parking facility as an 
extra, over and above the salary of a level 7 
position which at that time was just over $45,000 
pa. The value of a car park was said to be worth 
about $2,500 and that after allowance for taxation 
the package was the equivalent of about $50,000 
pa. In addition Mr Russell explained how the 
problem of employing a non-citizen would be 
overcome by offering a 12 months contract, 
pending naturalisation. 

6. After Mr Russell left the meeting, there was 
discussion about a motor vehicle which Mr Bluhe 
requested at the 29 November meeting. The 
evidence of both Mr Bluhe and Ms Gilbert is so 
unreliable and lacking in corroboration that 1 am 
not satisfied that there was an oral communication 
at the interview of a requirement that Mr Bluhe 
was to supply and maintain a motor vehicle for use 
when travelling on official business. 

8. Mr Bluhe did proceed to purchase a motor vehicle 
on 2nd December 1985 being a new Nissan 
Bluebird station wagon No. 7CW 148—see 
Exhibit C.2. I draw no inference other than Mr 
Bluhe realised that if he was changing jobs he 
would no longer have the car supplied to him by 
Nixdorf. 

9. On 16 December 1985 the complainant entered 
into a written contract of employment for a period 
of twelve months as Senior Industry Analyst. 
There was no specific reference to a requirement 
to supply and maintain a car in that document. 

10. On 5 September 1986 Mr Bluhe signed and 
submitted a Public Service Allowances Claim for 
Payment (Exhibit D.2). The claim was for use of 
a Nissan Patrol No. 7FK 692 being a different 
vehicle from that purchased on 2 December 1985. 

11. That claim was for the period 1.8.86 to 5.9.86. The 
total of 123 kms was calculated by Mr Bluhe's 
secretary from his diary and the rate of 33.1 cents 
per km was taken from schedule 2 of the award. 
A payment of $40.71 was authorised by a Mr 
Rodney Smith on 16 September 1986. 

12. That claim form was the result of a "demand" 
from Mr Rodney Smith, an administrative officer 
who knew Mr Bluhe was using his private vehicle 
and expressed the opinion that he did not "want 
to be hit by all the mileage claims all at once," 
see page 54 transcript. 

13. It is a fact that despite the request from Mr Smith 
the claimant himself elected not to submit any 
further claims for mileage allowance—see tran- 
script page 54, 

"First of all he told you that he wanted you 
to put in claims for the entire period?— 
That's correct. 

You said you would give your diary to 
somebody to do it for you?—No, I didn't say 
that at all. I said that I didn't have the time 
to do that and he then said, "Why don't you 
give your diary to your secretary'' or our— 
his secretary—"and she can then fill in the 
claim form at least for last month and then 
when you have finished the next two or three 
projects then you can sit down and do all the 
other claims." " 

14. No other claims for mileage were submitted until 
late 1991. 

15. On 18 December 1986 the Public Service Board 
offered and Mr Bluhe accepted a further twelve 
months employment under the same conditions as 
contained in the contract already signed, see 
Exhibit C.6. 

16. On about 13 August 1987 a permanent position 
was advertised and Mr Bluhe (who by then had 
been naturalised and was eligible for permanent 
appointment) was appointed to the vacancy—see 
Exhibit C.7. No actual interview was conducted 
prior to this appointment. 

17. Due to a change in government policy DOCIT was 
dismantled after May 1990 and some functions of 
the Department were discontinued. 

18. On 9 July 1991 Mr Bluhe was seconded to a 
position in the Department of State Services. He 
had been under the control of a new Chief 
Executive Officer (Mr Graham) since May 90. On 
that day it was Mr Graham who informed him that 
he would no longer be entitled to a car parking 
bay. This was in the context of a discussion about 
the transfer of Mr Bluhe to the State Supply 
Division to undertake specific duties. The issue of 
the vehicle allowance was not raised at that 
interview. 

19. In August 1991 Mr Bluhe consulted with the CSA 
and some attempt at conciliation was made by the 
CSA and the Board before an Industrial Commis- 
sioner during September. 

20. During October/November 1991 Mr Bluhe sub- 
mitted a large number of separate claims (Exhibit 
C.10) in which he claimed allowances under the 
provision of the award specified in the complaint 
from 1.1.1986 onwards. 

21. He was advised in writing on 12 November 1991 
that his claim for (sic) travelling allowance had 
been rejected—see Exhibit C.9. 

22. On 25 November 1991 Mr Skelton wrote to Mr 
Bluhe formally advising that as from 1 March 
1992 no officer of the Department will be required 
to supply and maintain a motor vehicle for use on 
official business, as a condition of employment— 
see Exhibit C.8. 

In my view it becomes unnecessary to make express 
findings as to the accuracy of the measurement of journeys 
which are the subject of the claims. 

Nor is it necessary to consider as a matter of law what is 
meant by the terms "required" and "requirement" as used 
in this award. It was made clear by the Full Bench in 
Minister for Health v. Tan (No. 2031 of 1990) delivered on 
17 April 1991, that "required" can mean to request or to 
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demand, depending on the context. Because of the different 
rates of allowance under this award it would seem that there 
is good reason for the use of "required" in clause 19(1) and 
"requested" in clause 19(3). That issue can be left for 
determination on another day. 

I certainly take the view that it is significant that when 
the award was amended in March 1985 the term "maintain" 
was replaced by "supply and maintain" in clause 5, because 
it is clear that the requirement, when made, must in each 
case address both aspects. 

Whilst it is pleasing to see that the Commissioner has 
developed a Staff Selection Manual (Exhibit D.3) which 
specifically provides for a procedure to be followed in cases 
where a "requirement" of this kind is made and appendix 
7.2 sets out a standard format for an offer of appointment, 
I note that the manual tendered was issued only in December 
1989. There is no clear evidence as to what the prescribed 
procedures, if any, were in 1985 and for that reason I have 
placed no weight whatsoever on the content of Exhibit D.3. 

It is sufficient to say that for all the above reasons the 
complainant has failed to establish on the balance of 
probabilities that the award has been breached as alleged. 
The two complaints will be formally dismissed. 

In these reasons I have not addressed in any detail the 
evidence given by the defence witness. 1 take that approach 
because of my view that the complainants own witnesses 
failed to establish a basis for the claim on the balance of 
probabilities. However I do wish to take the opportunity to 
comment on the evidence of Mr Robert Jarvis whom I 
consider to be an impressive and very reliable witness. 

1 consider that the allegations of Mr Jarvis as to two 
separate matters are of concern and are of public interest. 
Firstly, if he was being directed by a superior officer, who 
I understand was Mr Colin Russell, to prepare correspon- 
dence to the Office of Government Accommodation which 
was misleading there should be some further investigation 
of the matter to ascertain if public money has been 
improperly expended. Mr Russell should be given the 
opportunity to respond to those allegations. 

Secondly, if as he says government pool vehicles were 
mainly used by senior officers for trips to and from home, 
at a very low average of 33 kms per day, it is to be hoped 
that the current members of the motor vehicle policy 
committee and all CEO's take a more realistic and robust 
approach to controlling the expenditure of public money on 
vehicles. 

In my view one fundamental need in government 
employment is that terms and conditions set out in the 
awards should be administered fairly and consistently as 
between all Departments. The award under consideration 
makes it clear that if a Permanent Head specifically requires 
an officer to supply and maintain a vehicle the requirement 
must first become a term of employment as described in 
clause 19(l)(a) of the award. In all other cases clause 19(3) 
applies whereby there must be a request by an authorised 
officer. There must also be a voluntary (meaning no duress, 
threats, promises or coercion) consent by the officer to use 
his car. The allowance is then payable, subject to all other 
conditions in the award. 

It is apparent from the evidence that the Defendant may 
have indicated, in pre-trial negotiations, that Mr Bluhe may 
be entitled to succeed in respect of a claim under clause 
19(3). 

1 observe that the present public service practice of 
making retrospective claims under clause 19(3) for private 
vehicle use is arguably valid only in cases where a previous 
request and consent has actually occurred in each case. 
Procedures may need to be revised. 

In addition it appears to this Court that the current claim 
form used for clause 19(3) allowances (see Exhibit D.2) is 
inadequate. The certification for payment should strictly 
address the requirements of the award ie "I certify that a 
request was made of the claimant to use this vehicle on 
official business and that the claimant voluntarily consented 
to this request—signed authorised officer." These observa- 
tions are just that, and are not binding on the Defendant. 

I will publish these reasons and hear the parties as to 
appropriate orders and costs on 13 May 1992 at 10.00 am. 

I.G. BROWN, S.M. 

BEFORE THE INDUSTRIAL MAGISTRATE 
HELD AT PERTH. 

Charge Nos. 15 & 155 of 1992. 
In the Matter of the Industrial Arbitration Act 1979. 

Between: 
Graham McCorry, Complainant 

and 
Como Investments Pty Ltd 

Trading as Garden City Bistro, Defendant. 
Mr. R.E. Cock instructed by Peter Apostolos Panegyres, 

State Crown Solicitor, appeared for the complainant. 
Mr E.W. Nielsen instructed by Messrs Nielsen and Co 

appeared for the defendant. 

Reasons for Decision. 
IN about January of 1988 complaints were made to the 
Industrial Inspector of the Department of Productivity and 
Labour Relations by Anna Leone and Hillary Burr in respect 
to underpayment of wages. The matters came before the 
Industrial Magistrate and were determined in favour of the 
complainants. The matters were taken on appeal to the Full 
Bench of the Industrial Relations Commission which upheld 
the Magistrate's decision. The matters were then taken 
further on appeal to the Industrial Appeal Court which 
resulted in the decisions being quashed and the matters 
being sent back to the Full Bench of the Industrial 
Commission. A decision was then made by the Full Bench 
and the matters were then again taken on appeal to the 
Industrial Appeal Court, this time by the complainant. The 
appeals were dismissed with the result that the defendant 
was cleared. That final decision by the Industrial Appeal 
Court was made in or about October 1992. 

During the intervening period, whilst the litigation 
continued, negotiations took place between the parties with 
a view to not only settling the matters relating to Leone and 
Burr but also to settling complaints made by other 
employees of the defendant. 

In October of 1990 whilst litigation was still proceeding 
and whilst negotiation was still at least notionally in 
progress, Mr McCorry an industrial inspector with the 
Department of Productivity and Labour relations recom- 
mended to his superior that the defendant be prosecuted in 
respect to alleged breaches of the Restaurant Tea Room & 
Catering Workers Award 48 of 1978 relating to the 
employee Carmen Debrincat. 

In the final paragraph of his recommendation for 
prosecution dated the 4th October 1990 (Exhibit 4) Mr 
McCorry said, 

"I recommend that proceedings be instituted, sub- 
ject to this Department obtaining from the Union 
written notice that they have been unable to resolve the 
outstanding matters by negotiation with the company 
and this department advising the company's solicitors 
that since the outstanding matters had not been able to 
be resolved in accordance with the terms of the 
April 27, 1990 agreement, the department would be 
proceeding with other matters not influenced by the 
outcome of the company's appeal." 

By letter dated the 23rd October 1990 addressed to the 
defendant's solicitors, the department through Mr McCorry 
put the defendant on notice, that in the light of the 
breakdown of negotiations the department had no option but 
to institute proceedings in respect of a number of matters not 
affected by the outcome of the appeal. After having put the 
defendant on notice, the department nevertheless went on to 
invite further negotiation with a view to settlement. 
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Interestingly no specific reference was made to Carmen 
Debrincat. 

Messrs Nielsen Co. wrote to the Department on the 19th 
November 1990 indicating that the agreement concluded on 
the 27th April 1990 remained in force and that their client 
intended to rely upon the same in respect to any proceedings 
continued or instituted. The defendant's solicitors were of 
the view that the Department was estopped from proceeding 
in the manner suggested by the department as contained in 
its letter dated 23 October 1990. 

From about the end of 1990 Mr McCorry had no further 
substantial part to play in attempting to resolve the matter 
by negotiation. Indeed it seems that negotiations may have 
stalled. 

Mr McCorry was concerned by late 1990 that the 
prosecution against the defendant relating to Miss Debrincat 
may become statute barred if proceedings were not 
commenced prior to January 6, 1991. 

On the 20th December 1990 Mr McCorry attended before 
the acting deputy registrar and made two complaints. The 
complaints, it seems, were duly made on that date but the 
summonses requiring the attendance of the defendant were 
not made, nor issued on the same date. Indeed the evidence 
indicates that the summonses were endorsed and issued, at 
the request of Mr McCorry, sometime in mid August of 1992 
returnable on 26 August 1992, some 20 months after the 
making of the complaints. 

Mr Nielsen, for the defendant, argues that complaints and 
summonses are bad because of irregularity and in the 
alternative he argues that the complaints ought be dismissed 
because they constitute an abuse of process. 

On the issue of irregularity Mr Nielsen argued inter alia: 
1. Given the nature of the form of complaint and 

summons as provided by the regulations, that the 
complaint and summons must be issued at the 
same time. The two cannot be separated. 

2. The proceedings cannot be said to have com- 
menced unless the defendant has been called upon 
to answer the complaint. 

3. Proceedings cannot be said to have commenced if 
the complaint is not filed or given a number. 

4. The failure to seek a return date on the summons 
at the time of making the complaint is tantamount 
to a request that the summons not issue. 

In Ashcroft v. McDonagh Unreported decision of the 
Supreme Court of Western Australia Appeal No. 9 of 1979 
Burt CJ. held, in a case involving a complaint made in 
August and summons issued in October, that it does not 
matter on what date the summons is issued, as time runs up 
until the making of the complaint. 

In Dewhurst v. Brinkman Unreported decision of the 
Supreme Court of Western Australia Appeal number 37 of 
1971 Lavan. J. held that the complaint, not the summons 
confers jurisdiction on a Magistrate. A summons is merely 
a process requiring an accused person to attend court and 
answer a charge. 

In Ex pane Walker v. Re Goodfcllow (1944) 45 SR NSW 
103, the court held that the issue of a summons was merely 
the machinery for giving the defendant notice of the 
proceedings and getting him before the court. 

In Beardsley v. Giddings (1904) 1KB 847, the court held 
that the laying of the complaint, not the issue or service of 
the summons is the commencement of the prosecution. ' 

The first question to be resolved is whether the complaints 
themselves are bad by reason of the defect in the summons 
section given that the summons and the complaint are to be 
found on a composite form in each case. In my view, the 
answer must be in the negative, particularly having regard 
to the authority of Dewhurst v. Brinkman. Clearly the 
complaint and summons are severable. Any defect in the 
summons does not of itself vitiate_ the validity of the 
complaint. Having said that, I am of the view that the 
summons itself is defective. The summons purports to have 
been signed at Perth on the 20th December 1990. In reality 
the summons has never been signed and in any event it was 
made or completed and issued for service in about mid 

August 1992, well after the complaint was signed by Mr 
Wishart. 

It could be argued that the defendant was not required to 
obey the irregular summons but once it has appeared the 
machinery for giving the defendant notice and getting it 
before the court has taken effect and therefore any complaint 
with respect to irregularity of the summons is waived by 
reason of the defendant's compliance with it. 

In R v. Goodna JJ (1927) LT R QJ. 369, the court held 
that the defendants appearance will cure not only all defects 
and information in the summons, but also the want of a 
summons. 

Having expressed the view that the summons and 
complaint are severable it follows based on the authority of 
Beards v. Giddings (Supra), that the applications (founded 
by the making of the complaints) were made within time and 
do not offend the provision of section 82A of the Industrial 
Arbitration Act 1979 (the Act). It also follows that orders 
may be made on the applications without any concern with 
the limitation provisions in section 83 (5)(a) of the Act. 

I now turn to consider the second limb of Mr Nielsen's 
argument relating to abuse of process. 

The starting point in my considerations must be whether 
or not I have jurisdiction to determine the application. Mr 
Cock argues that I do not have inherent jurisdiction. 

His Honour White A.J. considered the same argument in 
Metaxas v. Ferguson [ 1991 ] WAR 272. After having 
considered the leading authorities of Walsh v. Giumelli 
[1975] WAR 114, Parissiene Basket Shoes Pty Ltd v. Whyte 
(1937) 59 C.L.R. 369 and R v. Brentford Justices Ex Pane 
Wong [1981] 108 445, he said at page 276, 

"I do not think that the course adopted by the learned 
Magistrate is properly to be categorized as a failure on 
his part to hear and determine the complaint as required 
by S. 137 of the Justices Act. Nor, in my opinion was 
the course adopted by His Worship a matter falling 
outside his jurisdiction. For the reasons expressed in 
Parissiene Basket Shoes Pty Ltd v. Whyte and in R. v. 
Brentford Justices; Ex pane Wong,... I am of the view 
that the powers of a Magistrate include by necessary 
implication the power to decide whether a proceeding 
falls within his jurisdiction or is an abuse of process of 
the Court and, if so, to dismiss the complaint without 
further hearing. Any such decision could, of course, be 
subject to the normal provisions as to review or 
appeal." 

The issue relating to jurisdiction in Metaxas' case and 
these matters are identical. 1 am bound to follow the decision 
in Metaxas' case which clearly establishes that I have 
jurisdiction to entertain and consider Mr Nielsen's argument 
relating to abuse of process. 

Regulation 3 (i) of the Industrial Arbitration (Industrial 
Magistrates) Regulations 1980, provides: 

"Subject to the Act and to these regulations, 
proceedings before an Industrial Magistrate and in 
particular the making of a complaint, the issue of a 
summons, the summoning of witnesses, the fees to be 
paid relating to any matter, the taking of evidence, the 
hearing and determination of a complaint and the costs 
and allowances to parties and witnesses shall be, with 
such modifications as circumstances require, those 
prescribed by the Justices Act 1902-1979 in respect to 
proceedings before Justices for a simple offence." 

In Metaxas v. Ferguson His Honour White AJ said at 
p. 274, 

"In my opinion, it is implicit in ss 52 and 53 (of the 
Justices Act) that a summons is to be issued forthwith 
by the justice of the peace or by the clerk of petty 
sessions, as the case may be, before whom a complaint 
is made. As Donaldson L.J. pointed out, in R v. 
Brentford Justices; (at 450); SI04 of the English Act 
was designed to ensure that prosecutions shall be 
brought within a reasonable time and that purpose is 
wholly frustrated if it is possible for a prosecutor to 
obtain summonses and then, in his own good time and 
at his convenience, serve them. His Lordship pointed 
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out that there may be delays in service of the summons 
due perhaps to the evasiveness of the defendant or to 
administrative reasons which are excusable but this 
was not so in the case before the court." 

His Honour also said at p. 274: 
"It seems clear that a substantial delay in issuing a 

summons after a complaint has been made would be 
contrary to the intention of the legislature in enacting 
the limitation period in section 51. In my opinion the 
summons should be served within a reasonable time of 
the making of the complaint. What is reasonable must 
be tested in the light of the circumstances as they exist 
in each case." 

Clearly in this case there has been substantial delay (20 
months) between the making of the complaints and the issue 
of the summonses. Does that of itself render the complaints 
subject to the criticism that they constitute an abuse of 
process? 

In Gibbons v. Seaton Appeal 467 of 1989 (Library 
Number 5769) in the Supreme Court of Western Australia 
Smith J. referring to R v. Grays Justices Ex pane Graham 
(1982) 3 All ER 653 said at p. 12: 

"The Court expressed the opinion that, although 
delay of itself with nothing more could in some cases 
if sufficiently prolonged be such as to render criminal 
proceedings an abuse, there must be some at least 
improper and it may be mala fide use of the process of 
the court before an order of judicial review ... will be 
made.'' 

He went on to say at p. 13: 
"The dicta in the Grays Justices case and in R. 

Oxford City Justices Ex pane Smith (1982) RTR 201 
make it clear that the failure of a prosecution authority 
to bring to the notice of a defendant a complaint sworn 
within the limitation period will not amount to an abuse 
of the process of the court, in the absence of proof of 
prejudice, unless the delay has been of such a length 
that it can rightly be said to be unconscionable." 

Mr Cock cited Spamon v. Lower [1970] SASR 16 in 
support of his contention that delay even if substantial can 
be excused provided that a satisfactory explanation is given 
relating to the delay. Clearly Bray C.J.'s remarks on point 
are obiter. He said at p. 19: 

"No Court could hold that any proceeding were an 
abuse of process of the law on the ground of inordinate 
delay unless the party concerned had been given an 
opportunity to justify or explain the delay and that 
question has not been canvassed in these proceedings." 

and he went on to say further: 
"Nevertheless a long delay of this kind can 

obviously be prejudicial to a defendant, and may well 
make the task of the court in arriving at a decision on 
the facts more difficult. Certainly the circumstances are 
not such as to encourage any relaxation of the rules of 
evidence or of the requirements of strict proof and 
proof beyond reasonable doubt." 

The issue of delay was considered by the High Court in 
Jago v. The District Court of New South Wales (1989) 168 
CLR 23. The facts of that case were that a company director 
was charged in October 1981 with having fraudulently 
converted cheques of a company between 1976 and 1979. 
He was committed for trial in July of 1982. The indictment 
was found in May 1986. In June 1986 the case was listed 
for trial in February 1987. The trial judge dismissed an 
application by the accused for a permanent stay of 
proceedings. 

At p. 33 Mason CJ. said: 
' 'The test of fairness which must be applied involves a 

balancing process, for the interests of the accused 
cannot be considered in isolation without regard to the 
community's right to expect that persons charged with 
criminal offences are brought to trial. At the same time, 
it should not be overlooked that the community expects 
trials to be fair and to take place within a reasonable 

time after a person has been charged. The factors that 
need to be taken into account in deciding whether a 
permanent stay is needed in order to vindicate the 
accused's right to be protected against unfairness in the 
course of criminal proceedings cannot be precisely 
defined in a way which will cover every case. But they 
will generally include such matters as the length of the 
delay, the reasons for the delay, the accused's 
responsibility for asserting his rights and of course the 
prejudice suffered by the accused. In any event a 
permanent stay should be ordered only in an extreme 
case and the making of such an order on the basis of 
delay alone will accordingly be very rare. 

To justify a peimanent stay of criminal proceedings 
there may be a fundamental defect which goes to the 
root of the trial "of such a nature that nothing that the 
trial judge can do in the conduct of the trial can relieve 
against unfair consequences. Where delay is the sole 
ground of complaint an accused seeking a permanent 
stay must be able to show that the lapse of time is such 
that any trial is necessarily unfair so that any 
convictions would bring the administration of justice 
into disrepute." 

Having had regard to the authorities, I am of the view that 
the matter should be considered in two stages. 

Firstly, has the delay between the making of the 
complaint and the issue of the summons been sufficiently 
long as to render the proceedings in the absence of any 
satisfactory explanation as to the delay, to be an abuse of 
process in that the delay has been of such a length that it can, 
rightly be said to be unconscionable? 

If the answer to that question is negative, then can it be 
said, in any event, (provided that the defendant can 
demonstrate to the satisfaction of the court) that the delay 
causes such a fundamental defect in the proceedings that the 
trial will necessarily be unfair? 

There has been a substantial delay between the making 
of the complaints and the issue of the summonses. Clearly 
that is contrary to the intention of the legislature having 
regard to the limitation provisions. Clearly the summonses 
should have been served within a reasonable time. 

Can it be said in the light of the circumstances of this case 
that they were served within reasonable time having regard 
to the explanation given to the court by Mr McCorry? I think 
not, clearly the complaints relating to Ms Debrincat were 
founded on different issues than those of Leone and Burr. 
Whatever the outcome may have been with respect to the 
appeal, the complaints in question remained wholly unaf- 
fected by the outcome of the appeal. The only common 
ground was that they involved the same parties, namely the 
Department of Productivity and Labour Relations and the 
defendant. The matters were otherwise unrelated. Further- 
more any negotiations on foot or agreements made or 
concerns expressed between the parties did not contemplate 
the matters relating to Ms Debrincat. 

Given such circumstances, I am of the view that no 
satisfactory or adequate explanation has been given for the 
delay that has occurred between the making of the 
complaints and the issue of the summonses. I am further of 
the view, especially having regard to the comments of His 
Honour White AJ. in Mataxas' case that such a delay is 
contrary to the intention of the legislature. The delay is 
clearly unconscionable and constitutes an abuse of process. 

Accordingly I am of the view that each complaint ought 
to be dismissed. 

G. C1CCH1NI, 
Industrial Magistrate. 
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SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Robe River Iron Associates. 
No. 722 of 1990. 

COMMISSIONER J.F. GREGOR. 
25 November 1992. 

Order. 
WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 19th day 
of April 1990; and 

Whereas this matter was the subject of an application, No. 
1229 of 1990 for Production of Documents; and 

Whereas Application No. 1229 of 1990 was disposed of 
by an Order issued on the 21st of November 1990; and 

Whereas there has been no request to call this application 
on for hearing; and 

Whereas the Applicant advised the Commission on the 
12th day of October 1992 that the matter could be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENT— 

Editors Note: Previous Reasons for Decision and Order 
published at (72 WAIG 573) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.R. Bates 

and 
Victoria Park Holdings Pty Limited 

trading as Welch World Travel. 
No. 1464A of 1991. 

COMMISSIONER S.A. KENNEDY. 
10 August 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought pursu- 
ant to section 29(b)(ii) of the Industrial Relations Act 1979. 
That section of the Act is as follows— 

29. An industrial matter may be referred to the 
Commission— 

(a) ... 
(b) in the case of a claim by an employee— 

(i) that he has been unfairly dismissed from 
his employment; or 

(ii) that he has not been allowed by his 
employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service, 

by the employee. 
The original application filed by Eric Richard Bates 

[hereinafter "the Applicant"] in September 1991 included 
a claim of unfair dismissal. As well as a claim for 
contractual benefits. 

That application was designated Matter No. 1464A of 
1991. 

It is noted that in its answers to the original claim the 
Respondent denied that there was any contractual entitle- 
ments due and in respect of the claim of unfair dismissal, 
denied that there was a dismissal and, in the alternative, that 
if the Applicant was found to have been dismissed that it was 
not unfair. Further the Respondent answered that as a result 
of the misconduct by the Applicant the Respondent had 
suffered damages which should be offset against any 
moneys which may be found due. 

It is noted that part of the Applicant's claim for 
contractual benefits was that he was due one week's wages 
in lieu of notice; a claim contingent in the first instance on 
a finding of fact as to dismissal. 

Matter No. 1464 of 1991 was listed for hearing over two 
days. 

At the outset of those proceedings I indicated to the 
parties that I expected that the hearing would see the 
respective cases deal with facts of the terms of the contract 
of employment between the parties, with the dispute over 
whether a dismissal was effected, with the claim of 
unfairness and the remedies sought, with the claim of 
contractual benefits due and so far as it was necessary, that 
the procedure prescribed by the Commission's regulations 
would be varied to enable the Applicant to reply to the 
Respondent's case as to the alleged misconduct. The parties' 
views were sought on this course. They acceded to it. There 
were no applications then or subsequently for any variation 
to the procedure. 

I include this detail because of the outcome of that hearing 
and subsequent proceedings. 

The Applicant's case was then put. It would follow from 
the foregoing that in the course of that the Applicant would 
endeavour to establish each of the following: that he had 
been dismissed; that the dismissal (if that was found to be 
fact) was unfair; and that he was due each of the contractual 
benefits claimed. 

At the conclusion of the Applicant's case that day the 
Respondent gave notice that it wished to move that the claim 
of unfair dismissal be struck out on the ground that the 
Applicant had not established that he had in fact been 
dismissed. This application was made after the Respon- 
dent's counsel was informed that in the event of such 
application failing then there would be no further opportu- 
nity for the Respondent to answer the claim of unfair 
dismissal. Notwithstanding the application was put. After 
hearing the parties on that motion the hearing was adjourned 
to enable that application to be determined and with the 
opportunity for the Respondent to answer the claim for 
contractual benefits held over. 

In the event 1 concluded that the Applicant had not 
discharged the onus of establishing that he had in fact been 
dismissed. Accordingly the claim of unfair dismissal was 
dismissed with the order to that effect and reasons being 
issued at that time [72 WAIG 573]. That left the "live" 
claim of contractual entitlements as already put by the 
Applicant. 

To facilitate a further hearing of the claim for contractual 
entitlements, the discretion conferred by section 27(1 )(s) of 
the Act was exercised to divide that subject from Matter No. 
1464 of 1991. The divided matter was designated Matter No. 
1464A of 1991. 

Subsequently the Applicant informed the Commission 
that he wished to have his claim for contractual entitlements 
determined; but with the claim for payment in lieu of notice 
[$332.00] deleted from further consideration. 
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His amended claim then was expressed as follows— 
$ 

Nett wages for the week ending 6/9/91 332.00 
Motor vehicle expenses for the week ending 
6/9/91 25.00 
Nett pay for one day, being 9/9/91 61.00 
11\2 of 4 weeks' holiday pay nett 661.00 

1079.00 
Less amounts held in lieu 710.00 

Total amount claimed 369.00 

The Respondent's amended answers to all aspects of the 
Applicant's claim were summarised in the reasons for 
decision which issued in Matter No. 1464 of 1991 in 
February. Excluding that part which goes to the now 
dropped claim for payment in lieu of notice, the summary 
of answers is reproduced here as follows— 

So far as the claim for contractual entitlements is 
concerned the Respondent acknowledges wages of 
$332.00 nett for the week ending 6 September 1991 are 
unpaid but says that this (and any other moneys found 
to have arisen under the terms of the contract of 
employment) should be set against moneys which may 
be due to the Respondent from the Applicant. 

The claim for $25.00 as reimbursement for the use 
of the Applicant's vehicle is rejected on the grounds 
that firstly, it was not necessary for the Applicant to use 
his own vehicle for the purposes of the Respondent's 
business and secondly, that there was no agreement 
between the Applicant and the Respondent for such 
use. 

The claim for payment of wages for 9 September 
1991 is rejected by the Respondent which says that that 
day's work was not completed but it appears the 
Respondent acknowledges a sum of $30.50 nett for 
services on that day to the point when it says such 
services were withdrawn by the Applicant. 

The Respondent also rejects the pro rata annual 
leave entitlement claimed. It says that in fact the 
Applicant took paid leave from 24 April 1991 to 2 May 
1991 and that having regard for that, the amount 
claimed would be reduced to $309.87. 

But in any event the Respondent claims that as a 
result of misconduct by the Applicant, the Respondent 
has suffered loss and damage which should be set 
against any moneys which may be found to be due the 
Applicant with the result being no entitlement remain- 
ing due. 

[72 WAIG 573] 
Other parts of the reasons for decision in Matter No. 1464 

of 1992 can be conveniently recited here as a means to 
setting the parameters of the hearing of the remaining part 
of the claim now designated as Matter No. 1464A of 1991. 

There is no issue between the parties on the 
following. There was a contract of employment 
between the Applicant and the Respondent. The 
Respondent's business for the purposes of this matter 
is a travel agency. The Applicant was employed by the 
Respondent in the position of manager of the travel 
agency on $400.00 gross per week. The contract of 
employment between the parties commenced in early 
February 1991. It ended on 9 September 1991. The 
travel agency premises are situated within the same 
location as a real estate business. It appears that a 
director of the Respondent business, Mr Welch is a 
principal in the real estate business. 

[72 WAIG 573] 

When his claim for contractual entitlements proceeded 
the Applicant, who had been represented in the previous 
claim, represented himself. As the hearing was for the 
purpose of the Respondent to put its case in answer to the 
Applicant's case which had been put at the previous hearing, 
the Respondent's counsel was called on at the outset. 

His submission was to the effect that the Respondent's 
position remained that it conceded the claim for wages for 
the week ending 6 September 1991, and opposed the other 
three components of the claim: for motor vehicle expenses 
for the week ending 6 September 1991; for a day's pay for 
9 September 1991 and for 7/i2 of 4 week's holiday pay nett. 
In respect of the first two of the matters disputed and the 
Respondent's allegation of misconduct, the Respondent 
informed the Commission that no evidence would be 
brought by it. In respect of the claim for annual leave the 
Respondent's position was that the Applicant's case, as 
completed at the previous hearing, did not go to this at all 
notwithstanding the Respondent's particulars in counter- 
claim. Therefore, the Respondent said, there was no case to 
answer. 

In answer to questions from the Commission the 
Applicant said that he had relied on the earlier hearing on 
an opportunity to cross examine the Respondent's principal 
for the furtherance of his claim for annual leave which 
"opportunity" of course did not arise and that he now had 
two statutory declarations which he wished to submit in 
support of h'is claim. One of these was by him. The other, 
he said, was by another former employee of the Respondent 
who had entered into parallel arrangements for paid time 
away from the work place as he had and for the same 
purpose of familiarisation with travel industry opportunities 
overseas. 

Not surprisingly the Respondent opposed the Applicant's 
attempt, effectively, to have another day in court. 

In the event I concluded that the discretion conferred on 
the Commission in section 26( 1) of the Act, and subject to 
it, should be exercised so as to allow the Applicant a further 
opportunity to bring evidence as to his claim for annual 
leave but, in the light of no notice of the Applicant's 
intention to allow the Respondent a subsequent opportunity 
to respond limited to the annual leave claim, should that still 
be outstanding after a consideration of all before the 
Commission in respect of the contractual entitlements 
claims. 

Thus the task for the Commission here is to determine 
whether the Applicant has established that he is due a sum 
equal to a week's wages, a sum equal to a day's wages for 
9 September 1991 and a car allowance for 1 week of his 
employment and, so far as the claim for annual leave is 
concerned, whether there is a case for the Respondent to 
answer. 

What follows is based on a consideration of the record, 
including transcript and exhibits, in Matter No. 1464 of 1991 
so far as this goes to the extant claims for contractual 
benefits and the allegation of misconduct and the record in 
Matter No. 1464A of 1991 to date. 

It is the evidence of Bates that the arrangement for a car 
allowance of $25.00 per week was entered into between him 
and Mr Welch for the Respondent at the outset of the 
contract of employment. 

As well as its answer as filed, the Respondent claims that 
Bates effectively misled it over the need for delivery of 
travel documents by him when a free courier service was 
available within the industry to travel agents. Bates' 
evidence is that the courier service was not available 
because the Respondent was not a member of the relevant 
travel association for the purposes of the courier service. 

Bates does acknowledge in his evidence that Welch 
critically questioned him over the need for the car allowance 
on the day the contract of employment ended but the issue 
is really taken no further. In the light of the finding that there 
was no dismissal, it must be presumed that even if the 
Respondent was unhappy and even if that extended to 
consideration of some prospective action on the car 
allowance in relation to the contract of employment. 
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including a variation to its terms, the ending of the contract 
that day pre-empted any such course. 

It appears that the allowance formed part of the 
Applicants' remuneration as a reimbursement of expenses 
during the life of the contract of employment with the 
exception of the week to 6 September 1991. 

It is noted that the Applicant was responsible for drawing 
the wages etc. of employees but there is Bates' evidence that 
the Respondent was privy to all books through Welch, who 
signed all cheques. 

One is left then with the evidence of a contractual benefit 
which appears to have been paid weekly, a week of 
completed work during which, presumably in the absence 
of anything to the contrary, the expense catered for by the 
allowance was actually incurred. 

Against this is the allegation of misconduct justifying the 
Respondent's claim of offsets. This allegation is dealt with 
subsequently. 

So far as the evidence goes to the claim for a day's wages 
for the date of termination of the employment, there is 
Bates' evidence of his attendance on that day which 
included at least part of the afternoon. This included seeing 
Welch on the premises. In the light of the finding that no 
dismissal was effected that day, 1 think it more than likely 
that the contract was ended at the end of that working day 
by the departure of Bates, which departure impliedly was 
accepted by Welch for the Respondent. I have concluded on 
the balance of probabilities that Bates is due wages for 9 
September 1991. 

So far as the claim for pro rata annual leave is concerned, 
I consider that on the basis of Bates' evidence at the hearing 
of Matter No. 1464A of 1991 that this is sufficient for the 
Commission to enquire further into the claim prior to any 
determination. Further I consider that should the Applicant 
wish to call as a witness the other employee at the relevant 
time the discretion of the Commission should be exercised 
so as to allow him to do so before the Respondent puts its 
case on that part of the claim. 

Two other matters remain. One is the "offset" identified 
by the Applicant in his claim for benefits. The other is the 
claim by the Respondent of an "offset" as damages. 

So far as the first is concerned I think that the task of the 
Commission should be to make findings as the entitlements 
claimed and in the event of these being established to have 
regard for the relief sought. That would include accounting 
for the moneys held back by the Applicant in any order 
which issues. 

In respect of the Respondent's allegation of misconduct, 
I have concluded as follows. 

In the absence of any dismissal by the Respondent it must 
be presumed that the Applicant's conduct, so far as it was 
known or understood by the Respondent at the time and this 
included any discussion with the prospective buyer, was not 
such as it considered warranted dismissal on 9 September 
1991. 

The Respondent actually goes further though. It asserts 
that the Commission should find that misconduct by the 
Applicant did occur in the course of the contract of 
employment, which conduct the Respondent only became 
fully aware of after the employment ended. And it says that 
the misconduct should dispose of any contractual obliga- 
tions which might otherwise exist. 

While it may be that conduct of an employee not known 
to an employer until after the employment has ended may 
be of account in consideration not only of reinstatement 
(which does not apply here) but also of whether benefits are 
actually due, the first question is whether or not the 
employee did misconduct himself/herself. That is an onus 
for the employer to discharge. 

In this case no evidence was brought by the employer. It 
relied on its submissions and on the evidence of the 
Applicant himself under cross examination. 

Certainly, having had the opportunity to observe the 
witness, I consider that in some respects he was evasive and 
contradictory. This comment does not extend to the holding 
back of the moneys. This was identified by the Applicant 

in his claim which was filed shortly after the end of the 
contract. He acknowledged it in evidence. He gave evidence 
that the auditor was told of it on the next day of business. 
However 1 am not convinced that on what is before the 
Commission is sufficient to conclude that the employer has 
discharged the onus of establishing misconduct. 

In the event that I am wrong in that conclusion 1 would 
not entertain the damages counter-claim which I believe to 
be beyond jurisdiction. While an employee who breaches his 
contract of employment by misconducting himself such to 
strike at its heart and thereby be liable for summary 
dismissal and forfeiture of, for instance, accrued entitle- 
ments it seems to me that is the end of any such 
consideration so far as the Commission is concerned. 

These reasons will now issue. Any further hearing will be 
limited to the enquiry terms set out in the foregoing so far 
as the claim for pro rata annual leave is concerned. 

So far as the rest of the contractual benefits claim is 
concerned, the order which finally issues will reflect the 
concession by the Respondent that a week's wages are due 
and the conclusion by the Commission that there is a further 
entitlement to one day's pay and the car allowance and with 
account of the figure of $710.00 as a deduction from any 
total. 

10 November 1992 
This claim for contractual benefits resulted in reasons 

issuing on 19 August 1992; which reasons included a 
conclusion that in respect of one part of the claim (for 
payment of an alleged annual leave entitlement) the 
Commission should allow a further opportunity to the 
Applicant to be heard. In all other respects the claim of the 
Applicant and the counter-claim by the Respondent were 
dealt with in those reasons. In the event the Applicant sought 
to avail himself of the further opportunity to produce 
evidence limited to the remaining part of his claim. 

When the matter proceeded there was no appearance by 
or on behalf of the Respondent which sought to rely on 
written submissions supplied to the Commission shortly 
after the time for commencement of the hearing. The 
Applicant took no exception to this unsighted document 
being received into the record and it was subsequently 
accepted by the Commission into the record. 

At the further hearing the Applicant called a witness, Ms 
Vicky Jackson, who attested to a statutory declaration in her 
name made in Perth on 12 July 1992 and who gave evidence 
of employment by the Respondent in March-August 1991. 
The statutory declaration (Exhibit AA) is in the following 
terms— 

(1) On or about 28th February 1991, I was in Mr 
Welch's office with Mr Bates and discussed my 
employment including the advantages of Mr Bates 
and myself going overseas to further advance our 
knowledge of holiday destinations. 

(2) Mr Welch agreed to my terms of employment and 
agreed that it was an excellent suggestion to travel 
to overseas holiday destinations and would ap- 
prove the time and funds required when the travel 
wholesalers offered travel concessions. 

(3) in early April 1991, Viva Holidays made an offer 
to all hona fide travel agents to travel so South 
East Asia at approximately 50% discounts travel 
between April/June 1991. 

(4) On or about 10th April, I was in Mr Welch's office 
with Mr Bates to discuss the Viva Holiday's Offer. 

(5) Mr Welch agreed that Mr Bates and I should 
accept the offer on the basis that we paid our own 
fares and he would pay our wages while we were 
away, and that we would visit as many places of 
interest at the city we chose to travel to. 

(6) Mr Bates and I then booked and paid for our fares 
with Viva Holidays. 

(7) Mr Bates travelled in April and I travelled in 
May/June 1991. 

(8) Mr Welch paid for our wages while we were 
overseas. 

[Exhibit AA] 
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Ms Jackson answered questions going to this document 
and in particular to the detail in (1), (4) and (5). She also 
gave further evidence on the advent of her employment by 
the Respondent, on her previous employment in the travel 
industry, on the actual travel undertaken by her, the costs, 
the arrangements and her activities overseas, her contact 
with Mr Welch post the travel and in relation to it and the 
use to which the knowledge acquired was put in the interests 
of the business. 

The Respondent's written submission [Exhibit BB] is 
relevantly as follows. 

The remaining claim is for $661.00 being 7/12ths of 
4 weeks' holiday pay less tax. 

The Notice of Answers as amended concedes 
holiday pay of $309.87. The balance is denied because 
the Applicant took paid holidays from the 24th April 
1991 to the 2nd May 1991. The fact that the Applicant 
was away from his place of employment between the 
above period is not denied. The Applicant claims that 
his travel to South East Asia for that period was in the 
course of his employment. The Applicant's own 
evidence challenges that position: 

1. The purpose of the trip was allegedly to look 
at hotel accommodation and tourist sites in 
Hong Kong for a business as small as the 
Respondents. The idea of the Applicant being 
paid to take a holiday is simply not tenable. 
To all intents and purposes the holiday that 
the Applicant took.[ric] His wife was with 
him and spent most of the time with him. The 
Applicant stated when discussing with his 
employer "We require the time off to go 
overseas". The use of the words "time off" 
is not consistent with the Applicant being on 
paid work at the time. 

2. The Applicant either had not or did not intend 
to make a claim for the cost of his air fare and 
expenses on the trip as a deduction on his 
Income Tax Return giving rise to an infer- 
ence that he did not believe that it was 
deductible [s/c] (he being a qualified Ac- 
countant). If he had been on a paid trip in the 
course of his employment as alleged the 
Applicant would surely have made a claim 
for expenses as a taxation deduction. 

3. The whole of the evidence of the Applicant 
was given in an unsatisfactory manner and 
evidence in relation to this claim should be 
considered in that light. However, the evi- 
dence adduced in respect to the claim appears 
to have been an afterthought. 

[Exhibit" BB] 
The onus of establishing the claim is clearly on the 

Applicant. What is before the Commission is his own 
evidence specific to this part of the claim and given earlier 
and Ms Jackson's corroborative evidence so far as it is 
specific to the Applicant and his employment relationship 
with the Respondent and not to her own. Ms Jackson's 
evidence largely corroborates the Applicant's evidence, of 
the terms of an arrangement between him and the 
Respondent which would see the Applicant travel overseas 
in paid work time but for the general purposes of business, 
and to his activities pertinent to the business while overseas. 

I turn now to the written submission of the Respondent. 
It is noted that there appears to be something awry with 

part 1 of the written submission so far as it asserts that the 
idea of the Applicant being paid to take a holiday is not 
tenable when that is what the Respondent claims occurred 
(and which presumably is meant to be reiterated in the 
sentence immediately following). These parts of the 
statement are disregarded in arriving at the following. 

The fact that the Applicant's wife travelled with him or 
accompanied him most of the time during this evidence does 
not, in my opinion, go to establish that the trip was exclusive 
of work. Nor am I prepared to accept the Respondent's 
contention that the Applicant's use of the words "time off. 

or actions in relation to taxation matters should be given the 
weight the Respondent suggests. The criticism of the 
Applicant's evidence by the Respondent is to some degree 
justified. However I am not convinced that the evidence 
should not be relied on at all in the instance of the annual 
leave claim. And then there is Ms Jackson's evidence in 
support. 

Having considered this evidence 1 have concluded that it 
is probable that the facts are as the Applicant asserts in 
respect of the overseas travel. That is, that by agreement 
between the Respondent and the Applicant he took 
advantage of a heavily discounted package offer from a 
travel business contingent on employment in the travel 
industry and for the purposes of the Respondent's business 
on the basis that the Respondent would pay his ordinary 
weekly wage and the Applicant would direct meet the costs 
of the travel package and any incidentals. The travel took 
place on that basis. There is no reason to construe this 
situation as one of paid leave of absence from employment. 
I have concluded that the Applicant's claim for a pro rata 
annual leave entitlement has been established. 

The order which now issues will reflect this and the 
conclusions already expressed in the earlier reasons for 
decision so far as the rest of the claim and the counter-claim 
are concerned. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.R. Bates 

and 
Victoria Park Holdings Pty Limited 

trading as Welch World Travel. 
No. 1464A of 1991. 

COMMISSIONER S.A. KENNEDY. 
16 November 1992. 

Order. 
HAVING heard the Applicant on his own behalf and Mr A. 
Thorpe (of Counsel) on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

1. That within 14 days of the date of this Order, 
Victoria Park Holdings Pty Limited trading as 
Welch World Travel shall pay to E.R. Bates of 454 
Great Eastern Highway, Greenmount 6056 the 
sum of $369.00; that sum being the net total due 
after deducting the sum of $710.00 from the net 
total of entitlements due pursuant to a contract of 
employment between the parties. 

2. That in all other respects the claim of the 
Applicant is dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lois Christensen 

and 
Gwalia Consolidated Limited. 

No. 411 of 1992. 
COMMISSIONER G.L. FIELDING. 

13 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: The Respondent mines tin and 
other minerals at Greenbushes. Many, but by no means all, 
of its workforce live in and around the town, which has a 
population of approximately 300 people. 



2824 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

The Applicant was employed by the Respondent, initially 
as Administration and Personnel Co-ordinator at the 
Respondent's Greenbushes mine for a term of six months. 
In mid-September 1991 she was offered, and accepted, 
permanent employment as Personnel and Administration 
Manager reporting to the Operations Manager at the 
Respondent's Greenbushes mine. In that role, her prime 
responsibility was to assist the Operations Manager by 
providing specialist personnel and administrative support. 
As such, she was required to co-ordinate the activities and 
services provided by the administrative department and 
supervise the personnel within the services group at the 
Respondent's Greenbushes mine. 

In time, the Applicant and the Operations Manager, Mr 
Smith, who was the Respondent's chief executive at the 
minesite, formed a profound liking for each other, to the 
extent that over a period of approximately three weeks in 
February of this year they engaged in what they both 
described as "a discreet personal relationship". It was a 
relationship which they kept private. Apparently not even 
Mr Smith's wife, who lived with him and his family in 
Greenbushes, knew of it until told about it by Mr Smith 
shortly before the events which have given rise to these 
proceedings. As a result of his wife's adverse reaction to this 
revelation, Mr Smith felt the need to discuss his predicament 
with and seek the assistance of the Respondent's Human 
Relations Manager, Mr May, who Mr Smith thought 
experienced in these matters. Mr May thought the matter 
serious enough to mention it to the Respondent's General 
Manager, Mr Hillbcck, who like Mr May was stationed at 
the Respondent's head office in Perth. They decided that Mr 
May should visit Greenbushes almost immediately to find 
out the facts and that he should then report the outcome of 
that visit to Mr Hillbeck. Accordingly, on Sunday, 23 
February Mr May visited Greenbushes and there spoke to 
both the Applicant and Mr Smith and also to Mrs Smith. 
There is much conflict in the evidence as to what occurred 
then and thereafter. In short, the Applicant says that she was 
told by Mr May that he wanted her to resign, and if she did 
not, he would see that she was instantly dismissed. Mr May 
also sought Mr Smith's resignation, although that is not an 
issue in these proceedings. She says that she told Mr May 
that his attitude was "irrational and illogical". In her 
presence. Mr Smith told Mr May that his request was 
indefensible and nonsense. It should be said that Mr May 
had no authority to dismiss her or Mr Smith, that authority 
resided in Mr Hillbeck. 

Mr May, on the other hand, says that he told the Applicant 
and Mr Smith separately that it was intolerable for them to 
remain members of the Respondent's workforce at 
Greenbushes because there would be a conflict between 
their affection for each other and their respective obligations 
to the Respondent. He says that the Applicant did not agree 
and offered to end the relationship between herself and Mr 
Smith and continue to work as if nothing had happened for 
a six month trial period, an offer which he said Mr Smith 
also made. However, Mr May thought this to be impractical 
because Mrs Smith had indicated to him that she was not 
prepared to have Mr Smith back in the matrimonial home, 
which was provided by the Company. In the circumstances, 
the matter could not remain private. The residents of 
Greenbushes would learn of it, particularly as it seems Mrs 
Smith was the only practising doctor in the town. There 
would most likely be an adverse reaction to the relationship, 
if not throughout the community, certainly amongst the 
workforce, because the Applicant was supposedly the 
repository for employees to air their grievances against the 
manager. 

The Applicant refused to tender her resignation as Mr 
May had requested. She and Mr Smith were summoned to 
see Mr Hillbeck on the following day, Monday, 24 February. 
They saw him separately. It is common ground that the 
Applicant's meeting with Mr Hillbeck lasted approximately 
15 minutes. There is, however, a marked conflict in the 
evidence as to what was said on that occasion. The 
Applicant says that Mr Hillbeck asked her to resign or face 
dismissal on much the same basis as Mr May had earlier 
indicated. She says that Mr Hillbeck offered her one month's 

pay and a reference and indicated that he would come to 
Greenbushes to pick up that letter the next day. Mr Hillbeck 
says that the Applicant agreed to accept those terms, but the 
Applicant says that she told him that she would not resign. 

The Applicant and Mr Smith returned to Greenbushes. 
The next day Mr Hillbeck visited the minesite and asked for 
the letters of resignation. At about that time the Applicant 
and Mr Smith again discussed the matter. Mr Smith told her 
that he could see no other way out but for her to resign 
because the Respondent was going to dismiss her and 
possibly himself. She typed a short letter of resignation 
addressed to Mr Hillbeck in the following terms: "I hereby 
tender my resignation which is effective as of today". She 
gave the letter to Mr Smith who, she says, handed it to Mr 
Hillbeck that day. Mr Hillbeck thought, however, that she 
gave it to him directly. 

The Applicant alleges that in the circumstances she was 
constructively dismissed and seeks reinstatement in her 
former employment. Alternatively, she seeks to recover a 
benefit said to have been denied her under her contract of 
employment in the form of payment for a period of 
reasonable notice which she claims to be in the order of 12 
months. 

The Respondent denies that the Applicant was construc- 
tively dismissed and asserts that she resigned and thus the 
Commission is without jurisdiction in this matter. Counsel 
for the Respondent referred to, and relied upon, the decision 
of Cargill Australia Ltd, Leslie Salt Division v. The 
Federated Clerks Union of Australia, Industrial Union of 
Workers, WA Branch (1992) 72 WAIG 1495, which it says 
has remarkable factual similarities with the present case. 
The Respondent does not question that, in certain circum- 
stances, a resignation may amount to a dismissal, as the 
Applicant asserts, but says that in this case, as in Cargill's 
Case, the Applicant made her decision to resign independ- 
ently of any threat of impending dismissal. The Commission 
is asked to accept the evidence of Messrs May and Hillbeck 
that the Applicant freely agreed that she should resign on 
the terms offered by the Respondent. Alternatively, the 
Respondent contends that if the Applicant was indeed 
dismissed, it was not unfair because of the adverse 
environment likely to be created in the workplace by the 
affair. It asserts that not long before the Applicant's 
dismissal there was a period of prolonged industrial discord 
in which the Applicant and Mr Smith, amongst others, were 
seen by the workforce as being the cause of the problem and 
that her close association with Mr Smith is likely to lead to 
the workforce being reluctant to deal with her in any 
meaningful way on personnel matters. 

Furthermore, the Respondent argues that if the dismissal 
is found to be unfair, it is incomprehensible in these 
circumstances that the Applicant should continue to work 
for the Respondent. In addition, the fact that the relationship 
caused the town to lose its only doctor is not likely to make 
the community look kindly on the Respondent if she was 
reinstated. In a small community such as Greenbushes, it is 
said to be impossible to divorce the activities of the 
Respondent from those of the community. Moreover, the 
Respondent argues that since the Applicant's departure, the 
job has been restructured somewhat. A new mine manager 
has been appointed. The position once occupied by the 
Applicant has effectively been divided into parts as a result 
of a new management culture under which the mine manager 
has closer interaction with the employees than was 
previously the case. A person is currently being trained to 
perform much of the work formerly undertaken by the 
Applicant and that person faces dismissal if the Applicant 
was re-employed because there would be nothing for the 
trainee to do. 

The Respondent denies the Applicant has been denied any 
contractual benefits. She was paid her salary for the period 
of notice expressed in her contract of employment, or 
alternatively to be implied therein, together with one 
month's extra pay. In addition, she was allowed to stay in 
the house provided to her by the Respondent, free of 
expenses, and to use the Respondent's car, also provided as 
part of her remuneration package, for a short period after her 
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termination whilst she made the necessary domestic 
adjustments. 

In general, I accept that the events giving rise to these 
proceedings occurred substantially as the Applicant has 
outlined. She impressed me as being an honest and forthright 
witness. In particular I thought she gave the clearest account 
of the discussions between herself and Messrs May and 
Hillbeck. Likewise Mr Smith impressed me as being a 
reliable witness. Although I formed the impression that he 
was sympathetic to the Applicant's cause, I do not think that 
that interfered with his obligation to tell the truth. On the 
other hand, I am not convinced that the recollection of the 
relevant events by Messrs May and Hillbeck is as good as 
that of the Applicant and Mr Smith. Certainly Mr Hillbeck 
was unable to give a precise account of his discussions with 
the Applicant without some prompting. The evidence of the 
other witnesses was less controversial and in general I 
accept it as being reliable. 

I find, in particular, that Mr May, in his discussions with 
the Applicant, indicated that she should resign and that if 
she did not he would recommend that she be dismissed 
forthwith. He told her, inter alia, that it would be unwise 
for her to have a dismissal on her record of service. I accept 
and find that the Applicant was totally opposed to that 
course of action, although she did suggest, as I find, that she 
would submit to monthly performance appraisals and if 
found wanting would leave at Christmas. Moreover, as I 
find, Mr Hillbeck, in much the same way as had Mr May, 
indicated to her that she should resign. He offered to give 
her a reference and pay her two months' salary in lieu of 
notice. Mr Hillbeck's evidence is that she did not respond 
either positively or negatively to that offer, but responded 
positively to his suggestion that he visit Greenbushes the 
next day to collect her resignation. In my assessment, it is 
not consistent with her character, as I perceive it, for her to 
have remained as mute as Mr Hillbeck would have me 
believe. The Applicant impressed me as feeling strongly- 
indignant about the proposition that she should resign and 
I readily accept the evidence of Mr Smith that she was 
somewhat emotional and angered at the proposal that she 
should resign. I am quite satisfied and find that the Applicant 
rejected the offer made by Mr Hillbeck and left that meeting 
telling him that she would not resign. 

If the Applicant had agreed to resign, as the Respondent 
alleges, I find it odd, given that she had previously refused 
Mr May's request to resign, that Mr Hillbeck did not get her 
to do so in writing then and there rather than wait until, as 
he said he did, the following day to collect the letter of 
resignation. In my assessment it is far more probable that 
Mr Hillbeck was coming to speak to the Applicant and 
collect her resignation the following day because she had 
earlier refused to resign. My belief is that the planned visit 
by Mr Hillbeck the following day was designed to cause her 
to rethink her stand on the matter. 

It is said that the Applicant's offer to work for six months 
and then resign is more consistent with the Respondent's 
version that she did indeed agree with Mr Hillbeck to resign 
than with her claim that she did not so agree. However, I 
do not accept that to be a true representation of what the 
Applicant said of her continued employment. Rather, I 
prefer the Applicant's evidence that she simply offered to 
submit to monthly assessments of her performance and if by 
Christmas her continued employment adversely affected the 
Respondent she would leave. It was Mr Smith who proposed 
that he remain employed for a further six months, after 
which time he would resign, but that, as I find, did not 
include the Applicant. 

I am satisfied and find that the Applicant did not make 
up her mind to resign until the day after her meeting with 
Mr Hillbeck and after, as she said, she had discussed the 
matter with Mr Smith. Mr Smith verified the Applicant's 
evidence in this respect. He testified that soon after Mr 
Hillbeck arrived from Greenbushes to collect their letters of 
resignation, he discussed the matter with the Applicant 
telling her that she may as well tender her letter of 
resignation as it was a fait accompli that the Respondent was 
going to dismiss her. 

The question remains whether the Applicant was con- 
structively dismissed, as she alleges. A constructive dis- 
missal is properly a resignation made as the result of a 
fundamental breach of the employment contract by the 
employer (see: Cargill Australia Ltd, Leslie Salt Division v. 
The Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch (1992) 72 WAIG 1497 and see too: 
Woods v. W.M. Car Services (Peterborough) Ltd (1982) 
IRLR 413). Generally, that arises in cases where, for 
example, there is a failure to provide a safe system of work, 
where there is an unjustified reduction in the agreed rate of 
pay, or, as was the case in Lewis v. Motorvvorld Garages Ltd 
(1985) IRLR 465, a detrimental change in job status. A 
resignation under threat of dismissal is not strictly a 
constructive dismissal in this sense. Rather, it is a dismissal 
under the guise of a resignation as is explained in East 
Sussex County Council v. Walker (1972) 7 ICR 280 (see 
also: Sheffield v. Oxford Controls Co. Ltd (1979) IRLR 
133). In effect, the resignation is a sham because the 
employee is directed by the employer to resign, whereas in 
the case of a constructive dismissal, strictly understood, 
there is no such direction and the employee has the option 
to remain in employment and is thus left to make the 
decision for himself. Whether in such cases the resignation 
is to be regarded as a dismissal rather than a genuine 
resignation, is largely a question of fact (see: Martin v. 
Glynwed Distribution Ltd (1983) IRLR 198). 

In the present case I am satisfied that the resignation 
should be seen, in reality, as being a dismissal by the 
Respondent. I accept the position to be, as the Applicant 
says, that she was told directly by Mr May, and at least 
indirectly by Mr Hillbeck, that if she did not resign she 
would be sacked. The evidence of both Messrs May and 
Hillbeck is that they thought the circumstances warranted 
her resignation and I have little doubt, as the Applicant says, 
that she was told that if she did not resign she would be 
sacked. Although it is clear that Mr Smith in the end advised 
her to resign, albeit in the belief that the Respondent's 
actions were indefensible, I have little doubt that the 
underlying reason for her resignation was the threat of 
dismissal which had been made to her by both Messrs May 
and Hillbeck. That threat, as I find, existed at the time she 
finally agreed to resign. The evidence is that Mr Hillbeck 
had come to Greenbushes to collect her letter of resignation 
and it is reasonable to infer, in view of the tenor of the 
discussions on the previous two days, that had she not 
resigned then she would have been dismissed. Although Mr 
Hillbeck says that he visited Greenbushes on that day 
pursuant to the Applicant's agreement to resign, I have no 
doubt that he intended to terminate her employment on that 
day if she did not resign. It was that threat which, in my 
view, was the real cause of the Applicant's resignation. I 
readily accept her evidence, having regard to the events of 
the previous three days, that she felt she had been 
"bludgeoned" enough and considered she had no option but 
to resign and seek redress elsewhere for what she considered 
to be a wrong. 

The circumstances in this case are quite different from 
those found to exist in Cargill's Case. In Cargill's Case the 
employee, under threat of dismissal, agreed to a resignation 
package. As I find, the Applicant at no time accepted the 
resignation package put to her on behalf of the Respondent 
by Mr Hillbeck. She ultimately agreed to resign without any 
mention of the package, which she had previously expressly 
rejected. In this context, her letter of resignation is 
noteworthy for its brevity. 

It remains then to consider whether the dismissal was 
unfair. The test, as indicated in the Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous, WA Branch 
(1985) 65 WAIG 385, is whether the legal right to terminate 
the contract has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right. 
The test is not whether the dismissal was lawful, but whether 
it was unfair. It is therefore not the case that all constructive 
dismissals effected through breach of contract are ipso facto 
unfair (see: Savoia v. Chiltern Herb Farms Ltd (1982) IRLR 
166). 
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In the present case I consider the dismissal to have been 
unfair. There is no evidence to suggest that the Applicant's 
relationship with Mr Smith in any way adversely affected 
her capacity to work for the Respondent. The evidence is 
that right up until the time of her dismissal she was 
considered to be a competent employee doing her job 
properly. Her loyalty to the Respondent is not in question. 
It may be that Mr Smith compromised his position, but there 
is no evidence that the Applicant in any way compromised 
her position. Indeed, I accept, as did Mr May, that the 
Applicant indicated to him that if it came to a choice 
between maintaining her employment with the Respondent 
and maintaining her relationship with Mr Smith she would 
choose the former. Indeed, had Mr May conveyed this to Mr 
Hilibeck, which I am satisfied he did not do, these 
proceedings may well have been unnecessary. 

I accept the position to be that reinstatement does not 
automatically follow from a finding of unfair dismissal (see: 
Max Winkless Pty Ltd v. Bell (1986) 66 WAIG 847 and c.f.: 
The Federated Miscellaneous Workers' Union of Australia 
v. Coca Cola Bottlers, Perth (1991) 71 WAIG 3144, 3149). 
As pointed out by the High Court in Slonim v. Fellows 
(1984) 154 CLR 505, the remedy of reinstatement is to be 
exercised with some caution. Indeed, I take the law to be that 
if it is impracticable for an unfairly dismissed employee to 
be reinstated, then the Commission ought not order 
reinstatement (see: Coleman v. Magnet Joinery Ltd (1974) 
IRLR 343). 

In the present case there is little or no credible evidence 
that the Applicant's reinstatement would be regarded 
adversely by the community or, indeed, by members of the 
Respondent's workforce. Whilst it might be the position that 
in a small community happenings in the workplace of a large 
employer associated with that community attract more 
attention than they deserve, there is little to suggest that the 
community of Greenbushes is interested in the Applicant's 
reinstatement, notwithstanding the loss of its only practising 
doctor. As a number of witnesses testified in these 
proceedings, it is impossible to do much more than speculate 
about the community reaction. On the basis of the evidence 
adduced in these proceedings from those living in the 
district, I very much doubt that the citizens of Greenbushes 
and its neighbouring surrounds would be as concerned about 
the extra-marital happenings between the Applicant and Mr 
Smith, as the Respondent pretends. 

I doubt that extra-marital relations in the workplace are 
as remarkable a phenomenon as the Respondent seems to 
suggest or as deleterious as it claims. Indeed, the evidence 
suggests that the Respondent has experienced this phenom- 
enon at its head office without any significant impact on its 
well being. The evidence of the Applicant and Mr Smith is 
that the managers to whom they spoke prior to their 
resignations were somewhat surprised that they should have 
to resign. None of the Applicant's former colleagues still 
working for the Respondent at its minesite object to her 
returning. Indeed, the preponderance of evidence from such 
persons was that they did not envisage any difficulties if she 
was reinstated. That included evidence from a Mr Rogers, 
who is currently being trained to perform much of the work 
once performed by the Applicant and who potentially has 
the most to lose should the Applicant be reinstated. 

I accept that the Applicant was placed on a "hit list" of 
managers thought undesirable by certain sections of the 
workforce, but it seems clear that that list was prepared well 
before the emergence of the "discreet relationship" the 
subject of these proceedings. In any event, the reason for the 
list was not the extra-marital activities but, rather, the 
actions of the Applicant and others in the course of a 
prolonged industrial dispute which it was the Respondent's 
misfortune to suffer last year. Moreover, the Applicant was 
not called upon to resign as a result of being on that list, but 
because of tier relationship with Mr Smith. Indeed, there are 
other managers on that list who are still in the Respondent's 
employ at Greenbushes. Its concern that the employees 
would not confide in her because of her relationship with Mr 
Smith is no longer valid, if it ever was, because Mr Smith 
is no longer employed by the Respondent. 

I accept that where an employer genuinely restructures the 
workplace following a dismissal, the employer ought not be 
obliged to reinstate the employee, no matter how unfair the 
dismissal might have been (see: Trusler v. Lummus Co. 
Limited (1972) IRLR 35 and see too: Cold Drawn Tubes Ltd 
v. Middleton (1992) IRLR 160). In this regard, I unre- 
servedly accept the evidence of Mr Shepherd, the Respon- 
dent's new mine manager at Greenbushes. In particular, I 
accept his evidence that there has been a restructuring of the 
job, coupled with the introduction of a new management 
culture with emphasis on closer interaction between the 
general workforce and the management. However, in the 
present case the restructuring does not appear to be so 
dramatic that the Applicant could not be properly reinstated. 
The evidence suggests that the more responsible part of the 
work formerly done by the Applicant is now being carried 
out by a person engaged under a limited term contract, which 
is soon to expire. That person has been engaged to train Mr 
Rogers to undertake the task on his own in six months' time 
or thereabouts. Significantly, Mr Rogers testified that he 
bears no animosity to the Applicant and has no objection to 
her returning to the workplace. The Applicant has testified 
that she is prepared to adjust to meet the exigencies of the 
restructured workplace and my impression is that she would 
do all in her powers to see that that was achieved. It may 
well be, as Mr Shepherd testified, that there would be some 
upset in the short term, but he impressed me as having a 
pragmatic approach to his job and I have little doubt that he 
would be able to manage the situation without much 
difficulty, and hopefully without dismissing others. How- 
ever, the fact that the Applicant's reinstatement might lead 
to the potential for dismissal of others from the workplace, 
although a matter to be considered, is not in itself an 
absolute bar to reinstatement as was pointed out in 
Australasian Meat Industry Employees' Union v. Sunland 
Enterprises Pty Ltd (1988) 81 ALR 213 at 218. 

In all the circumstances I consider that the Applicant 
should be reinstated in her employment as if she had not 
resigned. 

It follows that it is not necessary to consider the 
Applicant's alternative claim that she had been denied a 
benefit under her contract of employment in that she had 
been denied payment of a reasonable period of notice of 
termination. In my view, the question of reasonable notice 
in this context only arises where the contract is silent as to 
the period of notice to be given to terminate the contract of 
employment (see: Tarozzi v. W.A. Italian Club (Inc.) (1991) 
71 WAIG 2499, 2500). I have not the slightest doubt that 
in this case a period of one month's notice was to be implied 
as a term of the Applicant's employment, if it was not 
already an express term. When the Applicant was originally 
employed, it was on the basis that her employment was to 
be for a period of six months, but "in exceptional 
circumstances, an option, there is an opportunity to cancel 
the contract through a month's notice by either party". 
Although somewhat inelegantly written, I take that provi- 
sion to mean that the contract was, in effect, terminable on 
one month's notice. Although it is fair to argue that that 
contract ceased to remain on foot when the Applicant was 
hired on an indefinite basis, the evidence is that all 
managerial staff employed by the Respondent are employed 
on the basis of one month's notice and I have no doubt that 
the Applicant was aware of that and did not see her new 
position as being any different. Indeed, she acknowledged 
that at the time her employment became permanent she was 
aware that the standard notice period for employees of the 
Respondent was one month and that although the matter was 
not discussed with her, she assumed that it was possible that 
the period of notice for her would be one month. I have no 
doubt that if the parties had been asked at the time the 
Applicant was engaged for an indefinite period, they each 
would have said that it was a term of the employment that 
it was terminable on one month's notice. 

Appearances: Mr A.L. Drake-Brockman (of Counsel) 
appeared for the Applicant 

Mr A.J. Power (of Counsel) appeared for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lois Christensen 

and 
Gwalia Consolidated Limited. 

No. 411 of 1992. 
COMMISSIONER G.L. FIELDING. 

23 November 1992. 
Declaration and Order. 

HAVING heard Mr A.L. Drake-Brockman (of Counsel) on 
behalf of the Applicant and Mr A.J. Power (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby— 

(1) Declares that the Applicant was unfairly dis- 
missed from her employment with the Respondent 
on or about the 25th day of February, 1992. 

(2) Orders that upon the Applicant presenting herself 
for work no later than the start of business on the 
30th day of November, 1992 she be reinstated in 
her former employment with the Respondent with 
effect on and from the 23rd day of November, 
1992 without loss of benefits as if she had not been 
dismissed. 

(3) Orders that there be liberty for either party to 
apply with respect to costs, on giving the other 
party no less than 48 hours' notice. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Richard Fry 

and 
Hancock Prospecting Pty Ltd. 

No. 1006 of 1992. 
COMMISSIONER S.A. KENNEDY. 

27 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application was filed pursu- 
ant to section 29(b) of the Industrial Relations Act 1979. By- 
it Stephen Richard Fry (hereinafter "the Applicant") claims 
that he was unfairly dismissed by Hancock Prospecting Pty 
Ltd (hereinafter "the Respondent") from the position of 
farm manager. In the schedule to his claim the Applicant 
claimed that he was due compensation equivalent to two and 
a half years' salary. However, when the application was the 
subject of a conciliation conference before the Commission 
as constituted the Applicant stated that the relief he was 
seeking was orders from the Commission that the Respon- 
dent re-employ him in the position from which he had been 
dismissed and compensate him for the loss of contractual 
benefits for the period from his dismissal to such re- 
employment. The matter of the relief sought by the 
Applicant is the subject of further comment subsequently. 

In the schedule to his claim the Applicant states that after 
a change of ownership of the Respondent company, his 
father, who had also been managing the same farm was 
dismissed by the Respondent and subsequent litigation 
ensued over payments claimed by his father. The Applicant 
submits that his dismissal by the Respondent was unfair 
because it was effected because of the litigation between his 
father and the Respondent. And he says, that his perform- 
ance in the contract of employment was not questioned, that 
he had no warnings that his employment was at risk and was 
given no notice of any dissatisfaction. 

The Applicant's claim was filed on 10 August 1992 with 
a declaration of service of it on the Respondent the same day 
being also filed. No answers were filed by the Respondent 
in the seven days allowed by the Western Industrial 
Relations Commission Regulations 1985 as amended. In 
fact answers were not filed by the Respondent until 3 
September 1992; some two days after the Applicant acted 
to pursue the claim. However no restriction was sought or 
put on the Respondent's case out of this fact. The 
Respondent's answers are reproduced here in full. 

1. Except to say that Hancock Prospecting Pty 
Limited is the party that employed the Applicant 
pursuant to the terms of employment whereby the 
Applicant was appointed Farm Manager which 
were contained in a letter dated 27 May 1992 and 
accepted by the Applicant, it was a specific term 
of the Contract of Employment that the contract 
could be terminated by either party giving one 
month's notice. 

2. Prior to the Applicant's appointment he had been 
assisting his father who was previously the farm 
manager but due to a number of disputes and a 
breakdown in the relationship between the parties 
the Applicant took over his father's position. 

3. In view of the unsuitable relationship and the 
potentially volatile situation which existed be- 
tween the parties the Applicant's appointment was 
always on the basis that it was dependant upon 
there being no further breakdown in the relations 
between the parties. 

4. Due to the complete breakdown in the relationship 
between the Applicant and the staff of Hancock 
Prospecting Pty Limited and in accordance with 
the terms of the Contract of Employment 1 
month's notice of termination was given. 

5. The matter concerning the Applicant's father had 
previously been settled, but the Applicant's father 
was unwilling to carry through with the arrange- 
ment which had earlier been negotiated in resolu- 
tion of the dispute. 

6. The litigation commenced by the Applicant's 
father is being rigorously defended. 

7. There was never any term of the Contract of 
Employment either express, implied or otherwise 
that the Applicant would have at least 272 years' 
employment in fact quite the opposite was the 
case, in view of the problems associated with the 
Applicants father and the tender relations that 
existed between the parties. 

8. In the circumstances there has been an irretrieva- 
ble breakdown in the relationship between the 
Applicant and the staff of Hancock Prospecting 
Pty Limited and as such there cannot be a 
reinstatement. 

A conciliation conference pursuant to section 32 of the 
Act was held on 16 September 1992. The Applicant attended 
and represented himself. The Respondent was represented 
by counsel. No other person attended. Counsel for the 
Respondent informed the Commission that his instructions 
were to maintain opposition to the claim. At the request of 
the Commission he agreed to seek further instruction 
following the provision of further written particulars of the 
claim of unfairness by the Applicant. The dispute continued 
however with the Respondent maintaining its answers as 
filed. The Commission having concluded that conciliation 
was unavailing, the matter was set down for hearing by the 
Commission. 

The Applicant gave evidence in this matter. He also called 
Mr Rick Fry (his father who was the farm manager previous 
to him), Mrs Michelle Fry (the Applicant's wife), Mrs Carey 
Martin (the Applicant's sister and the holder of a lease on 
part of the property) and, by summons, Mr Gary Schwab 
(managing director of the Respondent company since 1 
November 1991) and Mrs Patricia Holker (the Respondent 
company's accounts clerk) to give evidence on Ms behalf. 
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Evidence on behalf of the Respondent company was 
given by Mr Miro Krysticevich (properties manager for the 
Respondent company), Mr Richard Mincherton (farming 
consultant and finance broker for the Respondent company), 
and Mr Alan Camp (company secretary, Hancock Prospect- 
ing Pty Ltd). 

The background to the establishment of the relationship 
between the Applicant and the Respondent company 
particular to this claim is relevant to an appreciation of the 
dispute to be determined here. 

The Respondent company has a number of business 
ventures. These include a joint venture for the production 
of manganese, commercial properties, a cattle station and 
two farms. One of the farms is leased. The other is a farm 
property of some 2500 acres in the Bullsbrook region north 
east of Perth. The property, which was known as Belle Rosa 
and is now known as Lang's View, has carried wool 
producing sheep and laterly a herd of some 70 shorthorn 
cattle. The Applicant commenced employment with the 
Respondent in November 1989 as a farm hand on the 
property. The controlling owner of the Respondent company 
at that time was Mr Lang Hancock. The manager of the farm, 
who it appears took up the position at about the same time 
as the Applicant, was his father Mr Rick Fry. It appears that 
the conditions under which R. Fry was engaged contained 
provisions for a plan during which the farm was to be further 
developed. R. Fry and his wife lived on the property in a 
residence set aside for the farm manager's use. The 
Applicant and his wife and three children lived in another 
residence on the property. This accommodation was 
provided rent free by the Respondent with the Applicant 
responsible for meeting domestic power costs and charges 
for private telephone calls. 

Some 70 acres at the centre of the property is leased by 
the Respondent company to the Applicant's sister, Mrs 
Carey Martin. The leasehold includes a residence, stables 
and yards. It appears that the term of the lease had about 
twelve months to run at the time of the dismissal of the 
Applicant. Mrs Martin operates a racehorse training busi- 
ness there. It appears Mrs Martin does not occupy the 
residence but that on occasions she authorised others to use 
the residence. 

Another residence on the property is, it appears, dedicated 
for use by the controlling owner of the Respondent company 
on an occasional basis. 

The Commission was told that the various residences and 
stables complex are located in a general area of about 300 
acres approximately three kilometres from the nearest public 
road. The four houses and stables complex, with about 100 
metres of bush between each, are all linked by a common 
road. Access to the farm property and to the stables from the 
public road is by way of a single bitumen road which links 
the residences and stables. There is a gravel road of about 
three kilometres cutting off the single bitumen access road 
and going around the stables which provides an alternative 
access to the residences. The gravel road is commonly 
known as "the stables road". 

Mrs G. Rinehart became the controlling owner of the 
Respondent company on the death of Mr Lang Hancock. It 
appears that shortly afterwards a review of the operations of 
various properties was instituted. The balance sheet and 
costs of the farm property, in which a loss in the previous 
year had been reported, were examined. It is the evidence 
of Mr Schwab that there had been some concerns about 
possible mismanagement and the farm's costs but that the 
review established that these concerns were unfounded and 
that, to some extent, the loss figures represented costs 
incurred elsewhere by the Respondent company and 
incorporated in the farm property accounts. 

On or about 16 April 1992 Mr Rick Fry ceased to function 
as farm manager. The Applicant says that he was dismissed 
from the position of farm hand at the same time. He 
submitted a copy of a handwritten document to the 
Commission in support of this contention [Exhibit 2]. 
According to him the document was authored by Mr Schwab 
and contained terms to establish at least two ends so far as 
he was concerned. First, a vacating of the farm property by 

the Applicant and his family (and all others on the property) 
no later than by midday 17 April 1992 and until at least 
midday 21 April 1992. Second, and particular to the 
Applicant, a termination of his employment as a farm hand; 
with departure from the property by 30 April 1992 and with 
two months' payment of wages in lieu of notice. The other 
terms in the document refer to the Applicant's father and 
sister. 

Mr Schwab maintained that the document was only a 
discussion document or proposal reflecting the Respondent 
company's then view that the farm property should cease 
operating and be put in a "care and maintenance" situation 
pending possible subdivision. It also, he says, reflected a 
direction that Mr R. Fry and his wife and the Applicant and 
his family vacate the property over the Easter period so that 
Mrs Rinehart could stay at the farm property during that 
period with a greater measure of privacy and peace than 
might be the case otherwise. 

In any event it is clear from the evidence that the terms 
of the document so far as they refer to the Applicant's 
departure by 30 April 1992 were not given effect. Indeed he 
took up a new role very shortly after this document was 
produced following a decision by the Respondent company 
to abandon the idea of a "care and maintenance" approach 
in favour of a continuation of a "working" farm property 
approach. 

It also appears that the Fry families vacated the farm 
property over Easter as directed with the costs of their 
alternative accommodation over this time being met by the 
Respondent company although there appeared to be some 
uncertainty in the evidence of the Respondent's witnesses 
as to whether this had been by way of a single account 
submitted by Mr R. Fry or not. The Applicant sought to rely 
on the circumstances of this vacating of the property as 
evidence of unfairness in treatment by the Respondent. 
However, and with respect to any sense of aggrievement 
over what may have been seen as pre-emptory treatment, the 
evidence does not establish anything; if indeed there is any 
relevance in the light of continuing and subsequent entry 
into new employment conditions. 

There is some evidence of differences between the parties 
over what exactly the Applicant's status and terms were 
during the ensuing period after his return to the property. 
The Applicant says that it was always understood that he 
would carry out the duties of manager of the farm property 
pending discussions between him and the Respondent 
company as to the terms to apply to his further employment. 
He says that this took approximately six weeks to finalise 
after which he became the farm manager on agreed terms. 
He says that during that six weeks he and his family 
continued on in the residence originally occupied by them 
and his terms, including the farm hand salary rate, remained 
unchanged. In his evidence Mr Camp said he thought that 
during this period the Applicant acted in the manager's 
position and was remunerated accordingly. In any event it 
is clear that it is agreed between the parties that in this period 
the Applicant assumed the duties of farm manager. In light 
of the Applicant's own evidence that the contract of 
employment from which he was dismissed, i.e. farm 
manager, commenced on 27 May 1992,1 take this no further 
other than to observe than to all intents and purposes the 
Applicant probably assumed formal responsibility for the 
farm management some time after 18 April 1992 with 
further discussion to ensue on the terms to apply. 

The Applicant says that in the six weeks to his express 
appointment as manager, he discussed the terms to apply to 
that position on a number of occasions and that the 
discussions variously included Mr Schwab and Mr Camp. 
According to the Applicant the terms finally agreed upon 
were expressed in a letter of appointment dated 27 May 1992 
to the Applicant from Mr Schwab on behalf of the 
Respondent. The terms were expressly endorsed by the 
Applicant [Exhibit 1]. These are detailed subsequently. 

There is other documentary evidence before the Commis- 
sion going to the position of the Applicant and produced in 
the period when the Applicant says he was intensively 
negotiating with the Respondent over the prospect of his 
taking up the position of farm manager. 
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One such document refers to the arrangements involving 
the Applicant, in the capacity of farm manager and Mr R. 
Fry's continuing involvement with the farm. It is identified 
as "Management Programme Cash Flow Budget Bullsbrook 
Property 1992" authored by Mr Mincherton in his capacity 
as farm consultant and dated 11 May 1992 [Exhibit C]. It 
is noted that the document commences with comments to 
the effect that it is not intended that the programme set down 
be inflexible and includes comment to the effect that the 
Applicant, "who will be managing the property", may 
make suggestions for the better in respect of the manage- 
ment practices and the cash flow which should be considered 
at the time. And in the detail of the document there is a 
noting of the inclusion of $6,000.00 in casual wages for 
payment to Mr R. Fry in January of each year. Both of these 
comments suggest that the advent of the Applicant as 
manager with his father to carry out casual work on the farm 
to the specified amount were matters provided for in the 
management plan and budget as matters of course. 

There is another document before the Commission 
[Exhibit 4] which the Applicant says is a proposal in terms 
put to Mr R. Fry by Mr Schwab during the same period as 
he was discussing with the Respondent the terms to apply 
should he take up the post of farm manager. The document, 
which is dated 14 May 1992, includes the following. 

Despite the earlier difficulties which existed be- 
tween us, due to what we now believe to be unfounded 
statements as to the management of the Belle Gary [sfc] 
property at Bullsbrook we are now ready to propose 

1. ... [a term specific to the leasehold] ... 
2. i. You will terminate as Manager and you 

and Mrs Fry will vacate the Manager's 
residence this week and take up resi- 
dency, at no rental cost to yourselves 
other than removal expenses which will 
be to your account, at the Stables House 
for the duration of the C.L. Fry Lease ... 

ii. In consideration for terminating the 
present contract dated 11th July, 1990 
without prejudice to any allegation of 
[sic] question of impropriety, you will 
be paid a lump sum totalling $25,000. 

iii. Mr R. Fry's services will be employed 
by the Farm Manager, if approved and 
if considered necessary by the Farm 
Manager and the Hancock office staff, 
at a Casual Employees rate. It is 
recognised that Mr S. Fry acknowledges 
that the majority of the farm work can 
be totally undertaken by him. However 
there will be occasions when additional 
help will be required such as in the 
capacity of caretaker in the absence of 
Farm Manager and such other light 
duties. 

Access to the owner's residence will be strictly 
prohibited and all vehicular movements will be via the 
''stables road''. Suitable arrangements for access to the 
machinery shed and workshop will be negotiated. 

[Exhibit 4] 
The production of Exhibit 4, just three days after the 

production of Exhibit D. suggests that its terms so far as the 
involvement of Mr R. Fry in casual work on the farm while 
the Applicant was farm manager were well understood and 
accepted by the Respondent at at least senior management 
level. It is noted though that the statements on the 
Applicant's views as to undertaking the running of the farm 
suggests that the Applicant was aware of these and was not 
enthusiastic about having his father involved. It is probable 
that at least Mr Schwab then was aware of this at the time, 
even if Mr Camp was not whose evidence that this was the 
case so far as he was concerned was not rebutted. Mr Camp's 
evidence going to this is dealt with subsequently. 

In any event the evidence is that any awareness of the 
Applicant's view did not result in any change to the planned 
programme for the farm. The budget forecast included in 
Exhibit C by made provision for $6,000.00 in casual wages 

to be paid in January. Some of the budget figures were 
subsequently altered. The evidence is that these were made 
by Mr Schwab. It appears that this was after discussion 
which included the Applicant. Given the express reference 
in the document to provision for $6,000.00 to be paid to Mr 
R. Fry in January as casual wages I think it likely that the 
Applicant was aware at this time that that was the intention 
of the Respondent. 

There is nothing which suggests that the Applicant sought 
to preclude such a payment going to his father at any time. 
But that is not to say that he did not make his opposition 
to any actual involvement of his father in the functioning of 
the farm known at the time. Indeed I think it likely he made 
this clear to Mr Schwab. 

Just less than two weeks later the Applicant and the 
Respondent agreed on the terms to apply when, as the 
Applicant puts it, he actually became farm manager on 27 
May 1992. The terms expressed in a letter from Mr Schwab 
to the Applicant commences with a preamble in similar 
terms as that in the letter of 14 May 1992 to Mr R. Fry. 
Excluding forms of address the letter is as follows. 

Despite the earlier difficulties which existed be- 
tween us, due to what we now believe to be unfounded 
statements as to the management of the Lang's View 
property at Bullsbrook we are now ready to propose the 
following: 

Mr S. Fry continues his work on the farm, on the 
following basis:— 

i. Retains occupancy of present housing on 
existing conditions (additions to the house 
are being considered) at the end of three 
months; 

ii. In conjunction with Hancock office staff and 
others they may nominate, prepare an Annual 
Budget for the farming operations; 

iii. On a monthly basis, review with Hancock 
office staff and any others they may nomi- 
nate, the Annual Budget compared with 
actual; 

iv. Implement a business plan which will set 
targets against which performance will be 
gauged on a regular basis; 

v. All expenditure will be authorised in advance 
by the Hancock office (for information 
purposes, this system also applies to the 
Hancock office staff) and all invoices to be 
paid must be signed by S. Fry. 

vi. Salary of $27,500 per annum (to be reviewed 
at the end of three months); 

vii. Subject to (vi), salary review to be held each 
July; and 

viii. A telephone will be supplied on the basis that 
rental and business calls will be paid for by 
the Employer; 

ix. Termination by either party at one months' 
notice. 

It is recognised by Hancock that a five year plan has 
been started and that there is two and a half years still 
to run of this current plan. The expectations are that at 
the end of the five year plan, the property will be 
considerably more viable than at present. 

Access to the owner's residence will be strictly 
prohibited and all vehicular movements will be via the 
"stables" road. 

[Exhibit 1] 
There is evidence that there were also discussions 

between the Applicant and the Respondent as to the 
reporting arrangements that were to apply. This and other 
evidence relevant to Mr R. Fry and his relationship with the 
Respondent company in the context of the answers filed by 
it is detailed subsequently. 

Less than three months after his formal appointment as 
manager the Applicant's employment was terminated by the 
Respondent with one month's notice by way of a letter dated 
7 August 1992 signed by Mr Schwab and delivered to the 
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Applicant by Mr Krysticevich. Excluding the forms of 
address, the letter is as follows. 

Please take notice that your employment is termi- 
nated. 

This notice is issued pursuant to the requirement of 
i month's notice which was made a term of your 
appointment in my letter of appointment to you. 

We want you to vacate the property as soon as 
possible and hopefully by 17 August 1992. Accord- 
ingly, 1 advise that if you vacate by 17 August 1992 you 
will be paid 1 month's payment from that date as soon 
as you have vacated. If you vacate after 17 August 1992 
you will only receive the balance of the month. 

Would you please immediately return your Purchase 
Order book to Mr M. Krysticevich and take this as your 
instruction not to commit any company funds without 
prior approval during the remainder of your period of 
employment. 

This action is necessary due to the failed relationship 
which has been precipitated in part by your father's 
unwillingness to carry through with the arrangement 
we understood through Alan Camp had been reached 
in resolution of our earlier dispute. Your appointment 
was of course an integral part of that arrangement. Your 
father did not accept the generous terms previously 
offered. Of course that offer has now lapsed but the 
unpleasantness engendered remains. All of this does 
not underestimate other difficulties that exist with the 
running of the farm. 

[Exhibit 3] 
The Applicant responded with a memorandum addressed 

personally to Mr Schwab dated 8 August 1992 in the 
following terms. 

In accordance with your written Notice of Dismissal, 
dated 7-8-92, I hereby surrender the farm order book. 

I would like to take this opp[o]rtunity to advise you 
that I will take my entitlement of one month's notice. 
Primarily 1 am staying due to the stock. We are having 
worse than normal problems with flies and are in the 
middle of preparing the flock for shearing on the 17th 
August. To delay shearing mould would be disastrous. 
Once shearing is completed I would be delighted to 
leave at my earliest convenience. 

It was a nice job but it was not nice knowing you. 
Sincerely 

[Exhibit 3] 
Two days later the Applicant filed this claim. 
I return now to the contract terms expressed in the letter 

of 27 May 1992 [Exhibit 1]. There is evidence that not all 
the terms of the employment were expressed in that 
document. There is, for instance, the unchallenged evidence 
of Mr Camp that the Applicant would have been entitled to 
annual leave under the contract. More significant though is 
the evidence of the reporting arrangements between the 
Applicant and the Respondent company. 

It is the Applicant's evidence that he was required to 
report to Mr Schwab and to Ms Holker and that he was to 
liaise with Mr Krysticevich on matters which fell outside the 
established budget, it is clear from his evidence that he 
considered the letter only to mean an accounting for 
exceptional items which could not be related back to the 
development plan. Mr Schwab's evidence differs from this 
view. He confirmed that the Applicant was expected to 
report from time to time on the farm's progress and that 
there were to be monthly meetings for this purpose. 
However he said that the Applicant was expected to refer 
any significant items of expenditure to Mr Krysticevich. Mr 
Camp's evidence is categorically that the Applicant was 
expected to liaise as necessary with Mr Krysticevich in the 
first instance, and further, that the Applicant was on notice 
from the outset that it was essential that this liaison be 
effective because of the circumstances in which the 
reporting arrangement arose. This involved a satisfaction of 
a complaint by the Applicant at the time. According to Mr 
Camp the Respondent, through him, had reacted sympathet- 
ically to the Applicant's strong opposition to any involve- 

ment in the farm operations by the Respondent's farm 
consultant (Mr Mincherton) by substituting Mr Krysticevich 
as the primary contact point and on the condition that the 
Applicant ensure as far as possible, that this arrangement 
was effective. 

According to Mr Camp he did this because he had 
concluded that the Applicant could probably run the farm 
without external expertise being brought to bear; that he had 
demonstrated a real affinity with the property; and that he 
ought to be given the opportunity. However, in the absence 
of Mr Mincherton in the role of overseer and the fact that 
neither he nor Mr Schwab would be in a position to directly 
take up that role, he considered that it was essential that the 
only alternative for direct contact, Mr Krysticevich, be 
accepted by the Applicant. He said that he pursued this 
prospect with the Applicant who assured him that he could 
work with Mr Krysticevich. And it was this, and Mr 
Krysticevich's similarly observing an ability to work with 
the Applicant, that encouraged him, finally, to have the 
Applicant's express position as manager within these 
arrangements. 

There is other evidence of Mr Camp which is relevant to 
the relationship between the Applicant and the Respondent 
company and goes to the evidence detailed earlier in respect 
of Mr R. Fry. He says that while he became keen to have 
the Applicant as manager of the farm property, he also 
thought that it was appropriate to have Mr R. Fry's 
involvement continue to some extent. It appears that he saw 
this as not only appropriate but possible in that he 
understood that Mr R. Fry was to reside in the residence 
within Mrs Martin's lease in a situation of semi-retirement 
helping his daughter with her horse training business. Thus, 
as he put it, the services of Mr R. Fry as a farm hand could 
be called on from time to time to assist the Applicant and 
he could fill in during the Applicant's periods of annual 
leave. To this end, according to Mr Camp, a sum of 
$6,000.00 per year was established in the farm property's 
budget. He acknowledges that this arrangement was seen too 
as part of a package of settling the situation between the 
Respondent company and Mr R. Fry arising out of his 
ceasing to manage the farm property. According to Mr 
Camp it was only much later that he learned that the 
Applicant did not want his father to be involved at all in the 
farm property. Thus it is the evidence of Mr Camp that at 
the time of the Applicant taking up the manager's position 
in May 1992 he understood that all arrangements for the 
farm management by the Applicant, for the leasehold and 
for Mr R. Fry's situation had been amicably settled. Mr 
Krysticevich and Mr Schwab gave evidence that they too 
believed that the situation between Mr R. Fry and the 
Respondent company had been settled by the time the 
Applicant commenced formally became farm manager on 27 
May 1992. Mr Krysticevich says he only found out from the 
Applicant in June that there was a dispute between Mr R. 
Fry and the Respondent. Mr Schwab says that he only found 
out there was a dispute on his return from overseas in July 
1992. 

I have had regard for all this evidence and the other 
relevant evidence in the context of points 2. and 3. of the 
Respondent's answers in considering whether or not it was 
a term of the Applicant's contract of employment as 
manager, either express or implied, that the contract was 
entered into on condition that a settlement between Mr R. 
Fry and the Respondent company prevail. In my view the 
evidence of Mr Camp, Mr Krysticevich and Mr Schwab goes 
a long way to suggest otherwise in that it appeared no need 
would have been perceived to exist at the time so far as the 
Respondent company was concerned. 

And what of the Applicant? In his evidence the Applicant 
was at pains to establish that he was insistent at the time at 
establishing his own relationship with the Respondent 
company distinct from that of his father and that this was 
accepted by the Respondent company. But given the 
Applicant's evidence then of the length and depth of 
discussion on the terms to apply one might have expected 
that such a serious concern would have been reflected in the 
terms finally drawn up. It was not. There is evidence that 
the Applicant did not want his father involved in the farm. 
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But I have concluded that at the time the contract of 
employment was entered into on 27 May 1992 it is likely 
as it is not that the Applicant believed that any issues 
between his father and the Respondent company were at 
least close to resolution and, regardless of any money 
payments, the running of the farm would be reserved to him 
and actually exclusive of his father and that he was happy 
with that. 

For all these reasons I do not accept that it was a term of 
the contract of employment that it was contingent on 
satisfactory arrangements between the Respondent company 
and the Applicant's father. But nor do I accept the 
Applicant's contention that the Respondent company agreed 
that it was a term of his contract of employment that it was 
immune in all respects from any repercussions emanating 
from the situation between his father and the Respondent 
company. That is, 1 have concluded that the contract of 
employment between the Respondent company and the 
Applicant stood alone. It was a contract for performance. A 
failure in performance, whatever the cause of failure 
including causes out of any dispute between the Respondent 
company and Mr R. Fry and anyone else for that matter, 
would be a matter between the direct parties. There was no 
contingency provision subject to the resolution of matters 
between Mr R. Fry and the Respondent company and no 
reason to imply such a provision into the contract as entered 
into. 

Before dealing with evidence on the relationship between 
the parties during the employment from 27 March 1992 I 
turn to the matter of the relief sought by the Applicant. As 
already noted the claim as filed sought compensation, in 
effect, for what the Applicant asserted was the unexpired 
two and a half years of his expected term of employment. 
Notwithstanding his subsequent assertion that he sought 
re-employment without loss, the Applicant reiterated the 
original claim in the course of proceedings. Although it was 
not put as such, this amounts to a claim that a fixed term 
contract has been breached. 

The Applicant referred the Commission to parts of the 
letter of appointment [Exhibit 1], He relies in particular on 
the statement that the five year plan has two and a half years 
to run and submits that this and the inclusion of intentions 
by the Respondent company to consider extending the 
residence and to review the salary in the terms of the letter 
support his contention of a fixed term. Further it is the 
Applicant's evidence that during the negotiations with Mr 
Camp and Mr Schwab to the point of his appointment as 
manager he was given to understand that his employment 
would be secure for the unexpired portion of the five year 
plan. It was this understanding, he said, which played a big 
part in his acceptance of the position and his foregoing of 
alternative employment which was available to him at the 
time. 

The Respondent company denies that the contract of 
employment included a fixed term or that such a term can 
be implied. It points to the fact of the express term of one 
month's notice of termination as refuting the Applicant's 
position. And there is Mr Camp's evidence that given the 
problems between the Applicant's family and the Respon- 
dent company prior to the appointment of the Applicant as 
manager, this term was an essential part of the contract 
protecting its position in the event that things did not work 
out. Further, a consideration of the terms within the 
document on which the Applicant relies does not lead very 
far. 

The onus of establishing an entitlement to a fixed term 
falls here on the Applicant. It is a matter of fact and law. 
There is an express right by either party here to terminate 
the contract of employment on one month's notice. This 
term was agreed at the outset. There is no evidence that the 
parties varied this subsequently. Having regard for what is 
before me I have concluded that the Applicant had an 
expectation of at least two and a half years of employment 
as a result of the discussions with Mr Camp and Mr Schwab 
that the Respondent company, having reversed its decision 
to put the farm on a "care and maintenance" basis was now 
committed to completion of the five year development plan. 
I think that it is likely that Mr Schwab and Mr Camp shared 

that expectation. But an expectation does not of itself 
constitute an entitlement. And the evidence does not go 
beyond that. The Applicant has not established an entitle- 
ment to any fixed term of employment. 

I turn now to the evidence going to the relationship 
between the parties in the three months that the Applicant 
was farm manager. 

The evidence suggests that shortly after the Applicant's 
formal employment as manager was under way disputation 
between Mr R. Fry and the Respondent company became 
a source of worry to the Applicant. The fact of Mrs Martin's 
lease continuing and the taking up of residence in the house 
on that lease by Mr and Mrs R. Fry must have meant the 
situation was a difficult one for the Applicant. It was not 
long before the relationship between the Applicant and the 
Respondent company soured. The point of that seems to 
have been focussed on the Applicant's relationship with Mr 
Krysticevich. 

Sometime in June Mr Krysticevich and Mr McKenna 
travelled to the farm for the purposes of an audit. Mr 
Krysticevich's evidence is that he thought the Applicant was 
subdued and worried and queried what was wrong. The 
Applicant told them that the issues between Mr R. Fry and 
the Respondent company had not been settled. It is Mr 
Krysticevich's evidence that he then proposed terms of 
settlement for the Applicant to put to his father; which he 
agreed to so do. According to Mr Krysticevich this proposal 
was raised without authority at the time but that subse- 
quently he was properly authorised to pursue this course by 
the Respondent company. He says that he was motivated by 
concern for the Applicant's awkward position and keen to 
see it resolved. Mr McKenna was present during this 
conversation and his evidence largely corroborates that of 
Mr Krysticevich other than that he says no figure was raised 
whereas Mr Krysticevich says the figure of $40,000.00 was 
nominated to the Applicant. The Applicant acknowledges 
this figure was raised. He says that he was angry at Mr 
Krysticevich raising any proposal with him but did not show 
it at the time and agreed to raise the proposition with his 
father. According to Mr Krysticevich and Mr McKenna the 
Applicant seemed quite happy to take the proposal to his 
father. 

From this point, however, relations between Mr Krys- 
ticevich and the Applicant appear to have deteriorated 
rapidly. The Applicant complains of telephone calls from 
Mr Krysticevich to his wife about the proposal and farm 
matters; of his lack of interest in the well being of the farm; 
of a measure of interference by Mr Krysticevich in matters 
clearly within the Applicant's province as manager such as 
the purchase of bulls and the construction of cattle yards; 
of a lack of remedying problems such as speeding on the 
access road; and of trespassing in the stables area by the 
children of Mrs Rinehart and others. He called his wife and 
sister as witnesses to corroborate these complaints. 

Mrs Martin gave evidence of complaining to her brother 
about people moving through the stables complex and other 
complaints about her situation as a leaseholder. Mrs 
Michelle Fry gave evidence of receiving phone calls from 
Mr Krysticevich on farm matters. On at least two occasions 
she considered that these were untoward. One involved what 
she interpreted as pressure on her to get the Applicant's 
father to agree to the terms raised by Mr Krysticevich and 
the linking of this to prospects for continuation of her 
husband's employment. Under cross examination though, 
she admitted that Mr Krysticevich used words to the effect 
that her husband would be released from pressure if the offer 
was accepted. The other call complained of was a telephone 
call to her about her husband's purchase of bulls. She 
complained directly to Mr Schwab about these calls. Both 
Mrs Michelle Fry and Mrs Martin gave evidence of 
incidents involving children in the stables, amongst the 
horses and in the owner's residence. 

Mr Schwab gave evidence of complaints to him made by 
the Applicant about Mrs Rinehart's alleged speeding. He 
says Mr Krysticevich also passed on the Applicant's 
complaints and that these were raised with Mrs Rinehart. So 
far as the relationship between the Applicant and Mr 



2832 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

Krysticevich is concerned he acknowledged he told Mr 
Krysticevich he had to get along with the Applicant. 

Mr Krysticevich gave evidence that he tried at all times 
to get along with the Applicant. He described the Appli- 
cant's anger on the second occasion he pursued the proposal 
for Mr R. Fry to leave the property altogether as vehement 
and his actions quite hostile. He said this contrasted with the 
first occasion when the Applicant was quite happy to relay 
the offer to Mr R. Fry. Mr Krysticevich said that he then 
found the Applicant hostile over the most mundane queries 
he raised and loathe to tell him what was going on. He cited 
the Applicant's failure to get quotes for the construction of 
cattle yards as an example and his purchase of the bulls 
without any discussion as another. He says that the 
Applicant got unreasonably angry and argumentative when 
his plan to purchase cattle from another property of the 
Respondent company in the north west was queried although 
he eventually conceded that the decision, alternatively, to 
purchase good quality shorthorn cattle was the correct one. 
Mr Krysticevich says he did not draw the attention of Mr 
Camp or Mr Schwab or Mrs Rinehart to the difficulties he 
was experiencing with the Applicant for some time because 
he hoped matters would improve. He reiterated that the only 
reason he raised the proposition for settlement with Mr R. 
Fry with the Applicant was to see the pressure on the 
Applicant, made known by him at the meeting in June, 
lifted. 

Ms Holker gave evidence that on a number of occasions 
the Applicant complained to her about Mr Krysticevich and 
said words to the effect that it was a case of "either Miro 
or me". The Applicant said that he could not recall using 
such a phrase or words to that effect, but in answer to other 
questions he acknowledged that he would not work with Mr 
Krysticevich again. 

Mr Camp gave evidence that he pressured Mr Krys- 
ticevich to try and get along with the Applicant as much as 
possible; a course which he said was Mr Krysticevich's 
inclination anyway. But he concluded after a time that it was 
hopeless because of the Applicant's poor attitude towards 
Mr Krysticevich. According to him this left the Respondent 
company with no room to move. As he put it, there had 
already been significant accommodation of the Applicant's 
demands on the matter of moving Mr Mincherton sideways 
and also in effectively accepting the Applicant's position on 
the farm budget in lieu of the more particularised approach 
favoured by Mr Mincherton. According to Mr Camp it was 
always imperative then that the work relationship between 
the Applicant and Mr Krysticevich function properly. After 
a time he concluded it was not and that it would not despite 
Mr Krysticevich's best efforts. 

According to Mr Camp it was he who made the decision 
to dismiss the Applicant and conveyed this to Mr Schwab. 
Mr Schwab, who had been overseas for approximately a 
month from 26 June, gave evidence that on his return he 
heard reports on the situation and that the decision to dismiss 
was authorised, he concluded, by Mrs Rinehart through Mr 
Camp. In any event he did not demur and effected the 
dismissal. 

Having considered all the evidence and having had the 
advantage of seeing the witnesses give evidence I have 
concluded as follows. 

It is probable that the Applicant was a capable employee 
with the well-being of the stock and the farm well to the 
forefront of his conduct. It may well be that his involvement 
in the farm was much more than just that of farm hand prior 
even to his father's position ending. For instance there is 
evidence that Mr R. Fry deferred to his knowledge of detail 
in the discussions involving Mr Mincherton and there is the 
evidence of Mr Camp as to his commitment to the property 
and his knowledge of its various characteristics. However 
even when the prospect of his formally becoming manager 
arose, the position of the Applicant was, it seems to me, 
linked to that of his father if not by him then by others 
including members of his extended family. In this respect 
it is notable that it is Mr R. Fry's evidence that when the 
prospect of the Applicant managing the farm was discussed 
with Mr Camp on 18 April, those present apart from Mr 

Camp included Mr R. Fry and his wife and daughter but not 
the Applicant. Subsequent discussions with Mr Mincherton 
and Mr Camp on the budget and farm plan included Mr R. 
Fry along with the Applicant. Mr Camp's evidence on this 
is quite explicit as is his evidence that he did not even know 
that the Applicant did not want his father involved in the 
farm until some time after the Applicant took up the 
position. This was not challenged. And then there is the 
ongoing inclusion by the Respondent of a budget allocation 
for the intermittent employ of Mr R. Fry which 1 think 
probable that the Applicant was aware. 

But as already noted, whether or not there was a 
presumption by the Respondent company of a continuing 
role for Mr R. Fry or it was an agreed position between those 
parties and/or known to the Applicant, it can be concluded 
on the evidence and by the terms of employment that the 
Applicant was entitled to manage exclusive of his father: 
that is that his contract stood alone and was not dependent 
on his father's situation. 

What happened? The situation between Mr R. Fry and the 
Respondent company obviously unsettled the Applicant by 
the time of the conversation with Mr Krysticevich in June 
with the Applicant concluding that his father was being 
treated unfairly. 

I think that this and a resentment of what be considered 
uninformed supervision of his role were important factors 
in the development of the Applicant's poor relationship with 
Mr Krysticevich. This resentment was now new. It had 
already been manifested in the Applicant's attitude to Mr 
Mincherton. Indeed this resentment suggests that the 
Applicant was prone to resenting any external questioning 
regardless of its basis and quality. 

I have carefully examined the evidence of Mr Krys- 
ticevich's conduct so far as the allegation of unfairness is 
concerned. There is the evidence that his telephoning of the 
house on farm matters was nothing out of the ordinary and 
not a cause for concern on other occasions. His discussions 
with the Applicant's wife on the matter of the settlement 
proposal and the purchase of the bulls seems to me to have 
been out of order in that the subjects were matters for other 
parties and on these two occasions he seems to have gone 
beyond a leaving of messages to a discussion of the 
problems and perhaps criticisms. This was not appropriate. 
On the other hand the circumstances of all of the Frys seems 
to have been entwined quite often with the business of each 
being commonly discussed between them and others, 
including personnel of the Respondent company. Mr 
Krysticevich appears also to have had recourse on one 
occasion to external advice on a farm matter without the 
knowledge of the Applicant. This too appears to have been 
out of order. But the Applicant's attitude to this at the time 
appears to have been merely one of glee that his own actions 
had pre-empted anything Mr Krysticevich might have done. 
In all, this incident appears to reflect the poor state of the 
relationship between these two men and perhaps a degree 
of pettiness more than anything else. 

In other respects such as in relation to the queries about 
the stock-yard works, the getting of three quotes for work 
to be done and the purchase of the bulls, Mr Krysticevich's 
conduct in seeking information from the Applicant appears 
to have been no more than the role expected of him. In 
arriving at this I have accepted Mr Schwab's version of how 
Mr Krysticevich was to liaise with the Applicant as the 
correct one in that significant sums of expenditure were to 
be raised by the Applicant with Mr Krysticevich. In this 
context I consider the Applicant's reaction to be untoward. 

I note that Mr Krysticevich appears to have relayed the 
Applicant's complaints about speeding cars and so on to 
more senior people in the Respondent company. This does 
not support the contention that the Applicant's reasonable 
requests were ignored by Mr Krysticevich at least. Some of 
these complaints it is noted concerned alleged breaches of 
a lease and were actually indirect or relayed complaints by 
Mrs Martin through her brother; another example of the 
intermixing of the separate relationships between the Frys 
and the Respondent company in at least the means of 
communication. 
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And what of the Respondent company? It seems to me 
that there were problems in co-ordination and communica- 
tion which contributed to this dispute. Only one of the 
prospective monthly meetings was held although, given that 
the total period involved was three months, the lack should 
not be overstated. The presumption by senior management 
of a settlement with Mr R. Fry, if that was the case, was 
obviously an important factor in the Applicant's growing 
disillusionment and disaffection. The absence of Mr Schwab 
from the country for nearly a month from late June probably 
left a vacuum which enabled the problems to develop. 
Further 1 note that there was no criticism of the Applicant's 
work and there was no warning of any consideration of a 
dismissal. There was no particular attempt in the absence of 
Mr Schwab by any senior person to step in and to deal 
directly with the Applicant. 

And then there is the evidence of the Applicant. Against 
this there is the evidence of Mr Camp that given his early 
comments to the Applicant on the liaison role the warning 
was at least implicit. 1 have no doubt that he is genuinely 
aggrieved at his treatment. And it is probable that the 
consequences of losing his employment, including as it did, 
a residence has hit his family hard. In all I think that he was 
torn between trying to get on with a job he wanted and his 
loyalty to his wider family in their various grievances. The 
failings of the Respondent company in terms of communica- 
tion with him and a coherent approach to matters to do with 
the farm deserve criticism. I consider that these failings of 
the Respondent company contributed to the circumstances 
which it says warranted the Applicant's dismissal. On the 
other hand I think that the problems between the other 
branches of the Applicant's family and the Respondent 
company affected the Applicant's attitude to his employ- 
ment adversely. If he had been able to isolate himself from 
these other areas of contention perhaps the result might have 
been different. He obviously embraced those wider concerns 
himself. 

As it is his own evidence that he could not and would not 
work with Mr Krysticevich goes some way to suggesting 
that the situation was beyond any remedy out of counselling 
or even warnings. 

The task for the Commission here is to decide whether 
or not the Respondent company acted harshly, oppressively 
or unfairly in its termination of the Applicant's employment. 

The onus of establishing that that was the case falls on 
the Applicant. I have considered the evidence long and hard 
in this matter. The breakdown of the employment relation- 
ship probably should not have happened but it did. There is 
fault on both sides. The consequences are very serious for 
a person who was clearly committed to working the property 
well. But as to the reasons for the end of the contract, the 
Commission may only intervene to overturn a lawfully 
exercised right if it has been established that the employer 
has exercised that right such to warrant intervention. 

Having regard for all before me I have concluded that the 
Applicant has not discharged that onus. The application will 
be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Richard Fry 

and 
Hancock Prospecting Pty Ltd. 

No. 1006 of 1992. 
COMMISSIONER S.A. KENNEDY. 

27 November 1992. 
Order. 

HAVING heard the Applicant on his own behalf and Mr 
P.D. Martino (of Counsel) on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

That this application be and is dismissed. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph James Hemsley 

and 
Manor Homes Pty Ltd 

No. 875 of 1992. 
COMMISSIONER S.A. KENNEDY. 

4 December 1992. 
Reasons for Decision. 

THE COMMISSIONER: By this application Ralph Jarnes 
Hemsley ("the Applicant") claims that he was unfairly 
dismissed by Manor Homes Pty Ltd ("the Respondent"). 
The Applicant seeks an order from the Commission that he 
be re-employed. The Respondent denies the claim of 
unfairness and opposes the order sought. 

The Respondent is in the business of residential housing 
construction for sale. The Applicant was employed as a sales 
representative. He was based at the Respondent's display 
home at Kinross. It was agreed between the parties that the 
remuneration would be commission only. The commission 
was set at 2.5% on each house sold. The Applicant was 
employed for only two weeks. The employment commenced 
on 9 March 1992 and was ended on 23 March 1992. The 
dismissal was effected by Mr Stefan Salamone, a principal 
of the Respondent company, the dismissal was instant. 
There was no notice period and no right to such was 
asserted. Not surprisingly given the length of employment 
there was no commission due to the Applicant at the time 
of termination of the contract. 

The Applicant gave evidence in this matter and called a 
witness, Mr Derek Charles Jones. Salamone gave evidence 
for the Respondent. 

The Applicant gave evidence that he was a sales 
representative with twenty years experience in selling real 
estate. He says that at the time of dismissal he was told by 
Salamone that he and his brother, also a director of the 
business, would take over the sales representation at the 
Kinross display home. The Applicant says that though 
subsequently he was offended by the fact that the Respon- 
dent immediately took steps to change the locks on the 
display home at the time of the termination of the contract, 
he decided to let the matter rest. Salamone told the 
Commission that in moving to change the locks the 
Respondent was only applying its general policy and there 
was no inference that it reflected on the Applicant. The 
matter of the lock changing is taken no further. 

The Applicant says that shortly after his employment was 
terminated he was told by another real estate salesperson 
then employed by the Respondent, that is Jones, of a 
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conversation he had had with one identified as "Bill 
Timer". Jones's evidence, as relevant, is briefly stated as 
follows. He had known the Applicant for twenty years and 
sees him from time to time on a social basis by virtue of 
common membership of some social organisations. At the 
time of the Applicant's dismissal Jones had been employed 
as a sales representative working out of the Respondent's 
display centre in the suburb of Beechboro. He gave evidence 
of a conversation with a person identified as the sales 
representative then at the Respondent's Kinross display 
centre. He identified this person as Bill Timer. The 
conversation was said to have taken place at the display 
centre within 7 days of the Applicant's dismissal. According 
to Jones the conversation generally centred on how Timer 
got the position. He said that Timer told him that he had 
been unemployed for 12 months but had been fortunate 
enough to discuss his plight with another member of a 
particular social club who had been sympathetic, had 
indicated a business association with the Respondent and 
had intimated that Timer's situation could be raised in the 
context of this with a view to his securing employment with 
the Respondent. Jones went on to say that Timer told him 
that he then got a call from Salamone and was offered and 
took up the position of sales representative based at the 
Kinross display centre. According to Jones, Timer did not 
mention Hemsley to him or state or infer that a person had 
been dismissed to make way for him. 

Jones says he saw the Applicant socially within the next 
two weeks and related his conversation with Timer to him. 
He says he did this because he thought the Applicant was 
labouring under a slur from his dismissal and that his 
information would stop him worrying. He also said that in 
the course of this he asked the Applicant to delay any contact 
with Salamone about the details of his conversation with 
Turner until commissions due to Jones had been paid. 

In his evidence the Applicant said that at the time his 
employment was terminated, Salamone led him to believe 
that it was because it had been decided that family members 
would man the display centres. The Applicant says he 
accepted this at the time but after hearing Jones's story he 
waited until Jones had been paid due commissions and then 
went back to see Salamone. At this meeting he asked 
Salamone for the real reason for his dismissal at which point 
he was told that the reason for his dismissal was that he had 
insulted three clients. The Applicant says that this allega- 
tion, which he strongly denies, was the reason why he filed 
his claim. As he put it, it is "an old chestnut raised by sales 
managers who want to get rid of reps". According to the 
Applicant he was only at the display centre about five days 
over the two week period and hardly had even an 
opportunity to insult anyone, let alone three clients. 

The Applicant said he wanted to go back to work for the 
Respondent if he got an apology from Salamone and was 
paid $400.00 per week and a commission of 1% on sales 
from then. 

Salamone's evidence is that he had three separate 
complaints about the Applicant; that these complaints were 
to the effect that the Applicant had been insulting or rude; 
that each of the persons who complained was known to him 
through the construction or constructing of houses for them; 
that the Respondent could not afford such a problem; that 
it was therefore decided to terminate the Applicant's 
employment immediately; that the Applicant was not told 
of the complaints because the Respondent did not want any 
aggravation or imposition on the clients as a result; that the 
display centre was manned by Salamone and his brother for 
a while after the end of the Applicant's employment; and 
that Timer was employed only after recourse to his earlier 
application for a job as sales representative. He denies the 
Applicant was dismissed to make way for Turner. 

There was other evidence of the Applicant and of 
Salamone going to events subsequent to the dismissal. It is 
not relevant other than as a record of a poor relationship 
between the two. 

A number of documents were produced by the Respon- 
dent. These were respectively identified by the Respondent 
as the application of Mr Bill Timer in January for the 
position of sales representative, and two letters dated in 

November 1992 from persons detailing complaints said to 
have been made in May 1992 to Salamone about the 
Applicant. These documents were not sworn. The authors 
of the documents were not produced. The Applicant was not 
able to put any questions to them. The Applicant said that 
he had not seen the letters before and did not know or have 
any knowledge of the persons identified as signatories. 
Having regard for all this I have concluded that no weight 
should be put on the documents. 

There were no formal submissions put on behalf of the 
Respondent. A number of statements were made by Mr 
Timer in the course of questioning of witnesses which 
amounted to assertions of fact. These variously included 
assertions that there was no dismissal, that the Applicant 
agreed to the termination of his employment and that the 
ending of the Applicant's employment was fair because it 
was carried out in a manner common in the building 
industry. It appears that this last was a reference to instant 
dismissal. 

All these assertions are wrong. It is clear that at the time 
of dismissal the Applicant raised no objection but this does 
not amount to "a mutual agreement" to end the employ- 
ment. The Applicant was clearly dismissed from his 
employment. The dismissal was certainly instant. Instant 
termination is not a manner of termination exclusive at all 
to the building industry. The fact of instant dismissal does 
not render it fair or unfair. The building industry is not 
immune from standards of industrial fairness on the basis 
that things are done "differently" in that industry. But the 
point is that the Applicant does not complain about the fact 
of the dismissal being instant in any event. 

Having regard for what is before me I have concluded as 
follows. 

The claim of unfairness is really limited to the allegation 
of insulting three clients. These were raised after the 
dismissal when the Applicant confronted Salamone with a 
story which, by inference, was the real and different reason 
for dismissal from that given him. The Applicant does not 
make the inference or allege the story is true or in any way 
allege unfairness in relation to it and I take that no further. 

As to the allegations of insults there are a number of 
points to make. It is clear from the manner in which the 
Applicant gave evidence and questioned the Respondent's 
witness and its advocate that he is blunt, straightforward and 
authoritative. He has a physically imposing presence, a loud 
voice and gave the appearance of being used to giving 
orders. It is possible, I think, that his manner might daunt 
or offend some. It may be that the Applicant offended 
without even knowing it. It is a possibility that he may have 
been criticised as the Respondent says. Certainly the 
Respondent says that people were offended but there is 
nothing which establishes justification for offence being 
taken. There is nothing before the Commission which would 
establish that the Applicant was rude or offensive, in fact, 
to any clients. 
If there were no actual complaints at all, as the Applicant 
asserts, then it is the raising of a fiction by Salamone which 
is his quarrel. That raising occurred well after the 
employment ended and such a quarrel by virtue of that fact 
is not one to be determined in this jurisdiction. If there were 
complaints during the Applicant's employment, as the 
Respondent alleges, the crux of the question is, simply, 
whether the fact of them not being raised with the Applicant 
constitutes unfairness. 

In the end the reasons advanced by the Respondent for not 
telling the Applicant of any complaints have to be weighed 
up in the context that the employee is entitled to natural 
justice. The opportunity to be heard is a fundamental tenet 
of natural justice. A failure to disclose criticisms and 
complaints when the employee's employment is at stake is 
a denial of any opportunity for the employee to be heard in 
answer to those. To the extent that the Applicant here has 
been denied an opportunity to be heard on any complaint 
prior to dismissal, the Respondent acted unfairly. 

But the matter can go no further. As already noted the 
Applicant seeks an order that the Respondent engage him 
on quite different terms from those which applied to his 
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employment. There can be no order for re-employment of 
the Applicant because it is clear from his evidence that he 
will not work for the Respondent on the terms of the original 
contract. Indeed, having observed him in the witness box I 
doubt that he wants the job back at all. 

The claim for relief must be disposed of on that basis. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph James Hemsley 

and 
Manor Homes Pty Ltd. 

No. 875 of 1992. 
COMMISSIONER S.A. KENNEDY. 

4 December 1992. 
Order. 

HAVING heard the Applicant on his own behalf and Mr 
A.R. TUmer on behalf of the Respondent, now therefore I 
the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979 do hereby order— 

That the application for an order for re-employment 
be and is dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Garth Jackson 

and 
Alco Pty Ltd. 

No. 1103 of 1992. 
COMMISSIONER O.K. SALMON. 

16 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a preliminary matter 
concerning the Commission's jurisdiction to deal with the 
applicant's claim for relief pursuant to s.29(b)(i) of the 
Industrial Relations Act 1979, in respect of an alleged unfair 
dismissal. 

The claim is made by Garth Jackson against Alco Pty Ltd 
trading as WA Salvage. The circumstances of the dismissal 
are explained in broad terms in the application as follows: 

The Respondent allowed employees to purchase 
goods sold by it. On 7th February 1992 the Applicant 
placed goods of trivial value in the boot of his car 
parked a short distance outside the gate of the 
Respondent's business premises. At the end of his shift 
he had not yet paid for the goods but fully intended to 
do so. He was nonetheless summarily dismissed and 
criminally charged with stealing. He defended the 
charge and was found not guilty in the Perth Court of 
Petty Sessions. 

At the time of his dismissal the applicant appears to have 
been employed as a gate checker on a permanent and 
part-time basis at a rate of wage of $631.42 per fortnight. 
He began employment with the respondent on an undis- 
closed date in 1988 and he was dismissed on 7 February 
1992. 

The question of jurisdiction arises primarily because the 
application for relief was not lodged with the Commission 
until 25 August 1992, some 6]/2 months after the date of 
dismissal. The respondent contends that according to the 
ruling of the Industrial Appeal Court in Robe River Iron 

Associates w. The Association of Draughting, Supervisory 
and Technical Employees of Western Australia, 68 WAIG 
11 (Pepler's case), jurisdiction is dependent upon the 
dismissal in question being a "recent" dismissal. If in fact 
the dismissal cannot be so described, so the argument goes, 
the Commission has no jurisdiction and the application must 
be dismissed. In the respondent's argument the time that has 
elapsed between the relevant dates robs the matter of any 
industrial character and my course of action is clear. 

In Pepler's case Kennedy J. dealt first of all with the 
question of an unfair dismissal being an industrial matter. 
He observed, 68 WAIG 11 at 15, that at one time "...it might 
have been argued that no industrial matter arose in the case 
of an unfair dismissal because, consequent upon the 
employee's dismissal, the critical relationship of employer 
and employee, which was claimed to be required to confer 
jurisdiction on the Commission was lacking." However His 
Honour went on to say that that argument had been put to 
rest by the High Court decisions in Slonim vs. Fellows 
(1984) 154 CLR 505. In that case Gibbs CJ expressed the 
opinion that a dispute concerning an unfair dismissal arises 
out of the relationship between employer and employee as 
such, provided it is "sufficiently proximate in time," and 
Wilson J, with whom Mason and Deane JJ agreed, referred 
to a "recent" dismissal as a matter within power. Moreover, 
the expressions "sufficiently proximate in time" and 
"recent" are probably synonymous, and there would appear 
to be nothing between their Honours on the crucial question. 

Kennedy J considered the question relating to the 
Commission's power to award compensation in the light of 
the opinion he fonned regarding the industrial character of 
an unfair dismissal. His opinion on that subject was that it 
should be accepted that the Commission has jurisdiction to 
order an employer to re-employ a recently dismissed 
employee (68 WAIG 11 at 17). A little further on he referred 
to "the jurisdiction of the Commission to deal with the 
recent unfair dismissal of an employee". Read in context 
His Honour's statements appear to be an opinion on the law 
and not merely obiter as was suggested in the present case. 
But if that is the case another problem arises; which is that 
the word "recent" is not defined. 

The essence of the case for the applicant against the 
respondent's proposition is that jurisdiction is not limited to 
recent dismissals: that there is no express limitation of that 
kind and Pepler should not be read to raise one. In this 
argument jurisdiction exists irrespective of the lapse of time, 
but the Commission must be mindful of a discretion to 
dismiss the matter at any stage of the proceedings pursuant 
to s.27(l) of the Act. 

Some assistance may be found in the decisions of Olney 
and Rowland JJ in Pepler's case. 

Rowland J noted that the question concerning juri sdiction 
of the Commission to order re-employment was not argued 
below and it should not be opened before the Appeal Court 
by "a side wind". He thought it was not unreasonable to 
assume that when the Act was amended in 1979 its framers 
accepted as a basic premise that re-employment of an 
"ex-employee" could fall within the definition of industrial 
matter. He said that the provisions of ss23(l)(a), (d) and (e) 
would support the assumption and that it might be argued 
that further support would be obtained from the decisions 
in Slonim and Fellows. 

Olney J agreed with Rowland J's view that the appeal did 
not raise the broader question concerning the Commission's 
jurisdiction to make orders in the nature of re-instatement 
or re-employment. In his opinion the appeal before the Court 
ought to have been determined "on the basis that it is 
assumed (without being decided) that in a proper case the 
Commission has jurisdiction to make an order for the 
re-instatement or re-employment of an employee who has 
been found to be unfairly dismissed." 

It seems to me that with the importance placed on the 
recentness of an unfair dismissal by Kennedy J in 
considering questions of jurisdiction, it would have been 
expected that Olney and Rowland JJ would have overtly 
endorsed the proposition if they were in fact in agreement 
with it. 
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The expression "recent dismissal" may be taken to mean 
a dismissal occurring not long ago, or not remote in time. 
However, the meaning of words gives way to the context in 
which they are used; and in the industrial relations context 
cases may arise where genuine injustice will result if the 
meaning of that word is strictly applied. 

I was referred to Fielding C's decision in Johnston and 
Wesfarmers Ltd 70 WA1G 2434. Although that decision 
followed Pepler, the Commissioner noted in his reasons that 
the Act did not impose time limits within which a dismissed 
employee might bring a claim with respect to unfair 
dismissal as was the case in other states, Victoria for 
example. But the Commissioner thought that that such 
claims should be made at or about the time of the dismissal 
and he gave fairly extensive reasons in support of his view. 
In his opinion such claims should be dealt with while the 
incidents are fresh in the minds of persons likely to be called 
to testify. The Commissioner also said that the only practical 
remedy when dealing with these claims was re-instatement 
and that could not be reasonably effected where a long 
period of time had elapsed following the dismissal. In this 
respect the Commissioner said: 

Where there has been delay the Commission is 
entitled to exercise its discretion against the Applicant 
and either refuse re-instatement or, in more extreme 
cases, to refuse to proceed with the matter at all. 

The Commissioner was referring to the discretion vested 
in the Commission pursuant to s.27(l) of the Act; which is 
a discretion to dismiss any matter or part thereof or refrain 
from hearing or determining any matter at any stage of the 
proceedings. But the discretion involves a question of power 
rather than jurisdiction. The point is that notwithstanding 
Kennedy J's views in Pepler the Commissioner was 
obviously of the opinion that jurisdiction existed to deal with 
an unfair dismissal irrespective of the recentness of the date 
of the dismissal. 

In my opinion Johnston's case demonstrates that the 
discretionary power that may be exercised by the Commis- 
sion pursuant to s.27(l) is a very powerful reason against 
saying that Kennedy J was stating the law when he referred 
to the recentness of unfair dismissals in Pepler. 

Since in Johnston's case Fielding C has referred to 
legislation in other States as it existed in 1970, I think it is 
also useful to refer to more recent legislation in New South 
Wales dealing with unfair dismissals. Under S.91ZC of the 
Industrial Arbitration (Unfair Dismissal) Amendment Act 
1991 (NSW) a claim of unfair dismissal shall be 1 edged not 
later than 21 days after termination of employment. 
However. ss91ZC(3), (4), (5) and (6) of that Act are also 
very important: 

(3) A conciliation commissioner to whom an applica- 
tion lodged out of time is allocated must reject the 
application unless the commissioner considers 
there is a sufficient reason not to reject it. 

(4) In deciding whether there is a sufficient reason, 
the conciliation commissioner is to have regard to: 
(a) the reason for, and the length of, the delay in 

lodging the application; and 
(b) any hardship that may be caused to the 

applicant or the employer if the application 
is or is not rejected; and 

(c) the conduct of the employer relating to the 
dismissal or threat of dismissal; and 

(d) such other matters as the commissioner 
considers appropriate. 

(5) An application is to be dealt with by a conciliation 
commissioner sitting alone. 

(6) The conciliation commissioner to whom an 
application is allocated may make an order 
dismissing the application if the commissioner 
considers the application frivolous or vexatious or 
for such other reason as to the commissioner 
appears sufficient. 

The legislature of New South Wales does not make 
Western Australian law. However. I think it would be fair 
to say that the New South Wales legislation is strong support 

for my earlier observations concerning injustices that may 
arise in cases where the recentness of a dismissal qualifies 
the jurisdiction concerning an unfair dismissal. But I think 
it is also fair to say that this legislation concerns the same 
discretion as that conferred on the Western Australian 
Commission pursuant to s.27(l) in unfair dismissal cases, 
and for the same reasons as those carefully described by 
Fielding C. 

In my opinion it does not follow from Kennedy J's 
remarks in Pepler that the recentness of an unfair dismissal 
involves a question of jurisdiction. I think it is always a 
question of discretionary power. Indeed since the Commis- 
sion is bound to deal with unfair dismissal claims pursuant 
to s.26 of the Act. having regard for equity, good conscience 
and substantial merit, with regard for the interests of persons 
directly concerned—s.26(l)(a) and (c), recentness as a 
qualification on unfair dismissal jurisdiction is quite 
unnecessary in every relevant sense. Each case should be 
decided according to its own facts and the Commission 
should exercise its s.27(l) powers of dismissal where 
appropriate to do so. 

The applicant's case will be heard on a date to be fixed. 
The parties will be advised accordingly. 

Appearances: Mr P.D. Nicholas appeared on behalf of the 
applicant. 

Ms R. Dight appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter James Keating 

and 
Biotech International Limited. 

No. 529 of 1992. 
COMMISSIONER G.L. FIELDING. 

24 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: The Applicant is a biochemist and 
holds a postgraduate doctorate in biochemistry. Whilst an 
undergraduate at the University of Western Australia he met 
and befriended one Dr Sassine, who was then reading 
economics. Dr Sassine is now a graduate in economics and 
the holder of a postgraduate doctorate in industrial relations. 
In or about 1982 they decided that they would combine their 
respective talents to commercialise biotechnology intellec- 
tual property. In particular, they planned to manufacture 
chemicals and reagents for use in genetic engineering. The 
Applicant would provide the scientific expertise and Dr 
Sassine the commercial expertise. To this end, late in 1982 
they purchased a shelf company, Bimah Pty Ltd, the name 
of which was changed to Biotech Pty Limited in 1985 
(hereinafter referred to as "the company"). 

The Applicant and Dr Sassine were the sole directors and 
shareholders of the company which had little working 
capital. Each of them advanced $275.00 to enable the 
company to have sufficient funds to meet its initial 
expenses. The company did not have any regular income 
until mid 1984. In that period both the Applicant and Dr 
Sassine were researching for their doctorates. Notably the 
Applicant held a Commonwealth Postgraduate Research 
Grant and also worked as a part-time teacher at the 
University. 

In the early years of the company's life, Dr Sassine played 
little part in its day to day activities. That was left to the 
Applicant, who almost alone sought work for the company. 
In 1983 Dr Sassine took up employment as an adviser to a 
Minister of State, a position he held until late in 1986. In 
that time he confined himself to that work and deliberately 
played no active part in the company's activities. Nonethe- 
less, during this time Dr Sassine maintained his close 
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friendship with the Applicant. They generally met socially 
on weekends, on which occasions the Applicant informed 
him, in general terms, of the activities of the company, 
although it appears that they did not hold formal directors 
meetings. 

In 1986 Dr Sassine gave up his post as a ministerial 
adviser in favour of working to further the interests of the 
company. His prime task was to find persons willing to 
invest in the company. As a consequence, a proposal was 
put to the company by persons associated with Hawke 
Investments Ltd (now Gwalia Consolidated Ltd) that the 
company should sell its business to the Respondent, which 
would then seek listing on the stock exchange. The 
Applicant and Dr Sassine were to be the joint managing 
directors of the Respondent. They, with a representative of 
Hawke Investments Ltd, were to comprise the board of 
directors of the Respondent, at least in the initial stages. The 
sale of the company's business to the Respondent was 
formalised in August 1987, but as a result of the stock 
exchange crash which followed soon after, it was no longer 
feasible for the Respondent to be listed on the stock 
exchange at that time. However, the Respondent continued, 
and still continues, to carry on business, principally with the 
benefit of the funds provided by Gwalia Consolidated Ltd. 

The Respondent has not at any time traded profitably. 
From time to time the directors discussed ways and means 
of overcoming its financial insecurity. On at least one 
occasion the Applicant and Dr Sassine discussed buying 
each other's interest in the Respondent, but they could not 
agree on a price. In November 1991 the Respondent's board 
resolved that the Applicant and Dr Sassine, as managing 
directors, were to analyse the various projects being 
undertaken by it with a view to reducing its operating 
expenses. As a result, Dr Sassine advanced a strategy- 
suggesting, amongst other things, that the Respondent could 
no longer continue with two managing directors. He offered 
to resign but thought that because of the Applicant's 
inability to get on with the Respondent's independent 
directors, that was not workable. For some time the 
Applicant had been dissatisfied with what he perceived as 
the undue influence those associated with Gwalia Consoli- 
dated Ltd had on the activities of the Respondent. 
Subsequently, at the request of the chairman of the 
Respondent's board of directors, Mr Lalor, Dr Sassine met 
with him and one of the two "independent directors", a Mr 
Boden. At that meeting the independent directors, through 
Mr Boden. expressed the view that the Applicant should be 
asked to resign. Dr Sassine again offered to resign but 
Messrs Lalor and Boden rejected that offer and asked him 
and Mr Boden to meet with the Applicant to put to him the 
views of the independent directors in this respect. For that 
purpose Mr Boden and Dr Sassine met with the Applicant 
on 30 December, shortly after the Applicant had returned 
from annual leave. What occurred then and thereafter is a 
matter of some controversy between the parties. 

It is common ground that at that meeting the Applicant 
was told that the independent directors were of the view that 
the company could no longer afford to continue with two 
managing directors and that he should resign. In return he 
was offered one month's pay, together with payment of 
accrued annual leave benefits and two weeks' pay for each 
year of service, although there is some dispute on the 
evidence as to whether Mr Boden said that benefit would 
be confined to 10 weeks' pay or five years of service with 
the Respondent. It is also common ground that the Applicant 
agreed to resign and shortly afterwards wrote a letter to the 
Respondent's directors to that effect. However, the Appli- 
cant now says that, in reality, he was given no alternative 
but to resign because it had already been decided by the 
independent directors that there should only be one 
managing director and it would not be him. He says, as is 
common ground, that he was given no notice of the meeting 
and was, in effect, "ambushed" at the meeting on 30 
December. He contends that the resignation was made 
without him being given the opportunity to assess the 
implications of the resignation or seek advice. Early in 
February, after having sought advice, he wrote a letter to the 
Respondent alleging that his resignation was an "artifice". 

The Applicant argues that he was constructively dis- 
missed and seeks to recover the equivalent of 12 months' 
remuneration from the Respondent as and by way of the 
benefit of a reasonable period of notice denied him on his 
termination. In addition, he seeks payment of accrued annual 
leave and pro rata long service leave entitlements from 
March 1983 on the basis that service with the company was 
to be accepted as service with the Respondent. On this basis 
the Applicant claims the sum of $123,244.93 as being the 
benefit denied to him by the Respondent under his contract 
of employment. 

The Respondent denies that it is indebted to the Applicant 
as alleged, or at all. It asserts that he was merely asked to 
resign and freely agreed to do so, as is evidenced by his letter 
of resignation. It denies that there was any threat of 
dismissal associated with the request. It further denies that 
the Applicant has any accrued holiday entitlement beyond 
that which has already been paid to him. In this respect the 
Respondent asserts that the Applicant was not an employee 
of the company but, rather, an independent consultant. For 
the same reasons, the Respondent contends that the 
Applicant did not have any entitlement to pro rata long 
service leave, because he had not been employed for a 
continuous period of 10 years, as is required by section 8(3) 
of the Long Service Leave Act 1958. 

To the extent that there is a conflict in the evidence 
adduced in these proceedings, I prefer the evidence of Dr 
Sassine as being the most reliable. Although i thought he 
was at times unduly cautious, he left me with the distinct 
impression as being an honest and reliable witness. He 
appeared to bear no animosity towards the Applicant and 
impressed me as having a clear understanding of the details 
under which the company was established and ultimately its 
business activities transferred to the Respondent. Likewise, 
I accept the testimony of Mr Boden, except where it 
conflicts with that of Dr Sassine, as it does in some minor 
respects. 

I am satisfied and find that the events of the meeting held 
on 30 December last occurred as Dr Sassine outlined in his 
testimony. In particular, I am satisfied and find that the 
Applicant was asked to resign without any indication of 
what would happen if he did not agree to do so. I accept the 
position to be, as both Dr Sassine and Mr Boden testified, 
that it was the view of the independent directors that the 
Respondent should negotiate an amicable parting of the 
ways with the Applicant. There is no hint of such a threat 
in the Applicant's letter of resignation, which letter, it is 
common ground, was not sought by the Respondent's 
directors. In that letter the Applicant notes that "it is with 
great regret that I tender my resignation" and further that 
"the severance conditions outlined to me ... are accepted by 
me". Moreover, the letter concluded by the Applicant 
indicating: "If you require any information or assistance 
from me, I can be contacted at'' his home address. 

It was submitted on behalf of the Applicant that he was, 
in effect, marched off the premises, but I do not accept that 
to be the case. The evidence is, including that of the 
Applicant, that he was told that he need not leave with 
indecent haste, but that he should not work any longer than 
was necessary for an orderly handover, which Mr Boden 
envisaged would not take any longer than a month. I accept 
the evidence of Dr Sassine that he and the Applicant agreed 
that it would be best if the Applicant left as soon as possible. 
Indeed, the Applicant's letter of resignation, in referring to 
suggestions that he should leave "as soon as possible" in 
order to preserve staff morale, notes that he has "sorted out 
those matters requiring immediate attention" and that the 
Applicant is "thus able to leave immediately". 

I accept the evidence of Mr Boden and Dr Sassine that, 
when he was asked to resign, he indicated to them that he 
had been expecting such a request. It is clear that his 
relationship with Dr Sassine had deteriorated over time. He 
was aware that the Respondent was financially insecure and 
that the board had expressed concern with the strategies 
being followed by him. He was concerned at the influence 
being exercised by those connected with Gwalia Consoli- 
dated Ltd. In those circumstances I have not the slightest 
doubt that he had been expecting the request and accepted 
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that he should resign on the basis of the terms offered to him 
at that meeting. Dr Sassine's evidence is that a few days 
after the Applicant left, he rang seeking an advance against 
the moneys to be paid to him, a request with which Dr 
Sassine complied. The Applicant did not mention then that 
his resignation was an artifice. That allegation was not made 
by the Applicant until approximately four weeks later. 

1 cannot help but feel the Applicant's claim comes as an 
afterthought and 1 am far from convinced that he was in any 
way forced into resigning, as he now contends. Rather, 1 am 
well satisfied that he agreed to resign in much the same way 
as did the employee in Cargill Australia Ltd. Leslie Salt 
Division v. The Federated Clerks Union of Australia, 
Industrial Union of Workers, WA Branch (1992) 72 WAIG 
1495, although without an accompanying threat of resigna- 
tion. 

There is thus no scope for the Applicant to claim that he 
has been denied the benefit of reasonable notice of 
termination. 

The Applicant's claim that the Commission should now 
somehow disregard or "set aside" the agreement reached 
with respect to his resignation on the grounds that it was 
made under duress or was otherwise unconscionable is, in 
my view, without merit. The Applicant concedes, and in my 
view correctly, that the Commission does not have the 
jurisdiction to rectify a contract in the same way as have the 
traditional courts. However, it is argued that as an incident 
of its power to enquire and deal with an industrial matter 
relating to denied contractual benefits, the Commission, 
with the aid of s.26(l)(a), is entitled to order that employees 
should in fact receive those entitlements which flow from 
the contract "as if it had been rectified". It is one thing to 
say that, as an incident of enforcing a denied contractual 
benefit, the Commission, in the exercise of its authority 
under s.29(b)(ii), can in effect rectify a written contract in 
order to see that the intended benefits were delivered, but 
it is quite another thing to say that the Commission may 
strike down the contract because it is considered to be 
unconscionable and substitute something else, as the 
Applicant now proposes. The Commission is a statutory 
tribunal with limited statutory powers and the power to "set 
aside" the contract of employment on the grounds that it is 
unconscionable, as distinct from ascertaining the terms of 
such a contract, is not, in my view, part of the Commission's 
armoury. As stated in Robe River Iron Associates v. The 
Association of Draughting, Supervisory and Technical 
Employees of Western Australia (1987) 68 WAIG 11, the 
authority to deal with and enquire into an industrial matter 
does not empower the Commission to act at large, even if 
it might be thought to be expedient to do so (see too: 
Australian Glass Manufacturing Co. Pty Ltd v. Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch (1992) 72 WAIG 1495, 1499). 
It is reading too much into the provisions of s.29, enabling 
the Commission to enforce the benefits denied an employee 
under his contract of employment to say that the Commis- 
sion can set aside the existing contract and substitute a new 
one on grounds that the existing one is unconscionable. As 
was pointed out in Perth Finishing College Ltd v. Watts 
(1989) 69 WAIG 2307, the Commission's function in cases 
such as these is to ascertain the terms of the contract, not 
to rewrite it. 

In any event, principally for the reasons already outlined, 
I do not accept that the agreement entered into concerning 
the Applicant's termination, assuming the agreement to be 
a contract of employment, and not merely an agreement to 
terminate the employment, was unconscionable. As I find, 
the Applicant was simply asked to resign. He was not forced 
to do so and still less to do so on the terms indicated by the 
Respondent. It is said that the Applicant was not invited to 
seek advice before he resigned, as indeed appears to have 
been the case, but it is clear that that opportunity was not 
denied to him. Rather, the matter did not arise because the 
Applicant accepted that he would resign and then confirmed 
it in writing, even though, as I find, he was not compelled 
by the Respondent to resign then and there, but did so of his 
own volition. The Applicant did not present as a person who 
would fail to appreciate the import of what was being asked 

of him by Mr Boden and Dr Sassine, nor one to agree to that 
which was irrational or against his will. He is patently an 
intelligent and articulate person and I do not accept that he 
did not understand the consequences or the import of what 
he was doing. Indeed, he had the presence of mind to write 
a letter of resignation to set out what he saw as being the 
terms on which he agreed to resign. 

The circumstances surrounding the Applicant's decision 
to resign bear little or no resemblance to the circumstances 
considered in Commercial Bank of Australia Ltd v. Amadio 
(1983) 151 CLR 447 to which the Applicant referred. The 
Applicant was not in any special position of disadvantage, 
viz-a-viz the Respondent, and for the reasons already 
outlined I am far from convinced that the Respondent took 
any advantage of the Applicant. The Applicant was in as 
good a position as the Respondent to know what his 
entitlements were, particularly as the Applicant was one of 
the Respondent's managing directors. Moreover, the terms 
which were offered to the Applicant, and as I find he agreed 
to accept, were not so extraordinary even to be considered 
as intrinsically unconscionable. He was offered payment in 
lieu of notice and an ex gratia payment based on his previous 
service with the Respondent. The agreement does not 
become unconscionable because the Applicant, with the 
benefit of hindsight, now thinks he might be able to recover 
more than, as I find, he previously agreed was sufficient. 

Equally, I am not satisfied that the Applicant has made 
out his claim for denied benefits in the form of accrued 
annual leave and long service leave entitlements. 

It is not entirely clear why it is that the Respondent should 
be liable for leave entitlements which accrued to him for any 
period of employment with the company. There is no 
statutory provision transmitting the liability from one 
company to another, as there is in the case of long service 
leave entitlements. The Applicant relies on the agreement 
under which the company sold its business to the Respon- 
dent, which provided, inter alia, that employees of the 
company would be employed by the Respondent from and 
including the settlement date. However, that agreement 
provides that the company was to pay long service leave and 
holiday benefits, amongst others, in excess of $5,000. 
Clearly, the Applicant's claim for annual leave prior to his 
employment by the Respondent exceeds that sum. Moreo- 
ver, it is at least highly debatable whether the agreement 
upon which the Applicant relies is a contract of employment 
for the purposes of section 29(b)(ii) of the Industrial 
Relations Act 1979. 

The Applicant refers to and relies on the fact that 
employees of the Respondent, who were formerly employ- 
ees of the company, were paid annual leave benefits by the 
Respondent which accrued in respect of service with the 
company on the basis of four weeks per year, coupled with 
a 1772 per cent loading. However. 1 am far from convinced 
that the Applicant was an employee of the company, at least 
much before the middle of 1985. Although the Applicant 
claims to have been described as a managing director of the 
company on its letterhead and referred to himself as such 
when speaking on behalf of the company, there is no 
evidence of a wage or salary having been fixed much before 
the business of the company was sold to the Respondent. In 
the normal course I would have expected that a salary or 
remuneration package would have been fixed if the 
Applicant was an employee, even if the company could not 
afford to pay it. Not only was there no evidence of a 
predetermined salary for the Applicant, he appears not to 
have received any remuneration from the company until late 
in 1984. In the early years of the company's life, the 
Applicant was a student, performing research work at the 
University in pursuit of his doctorate. In that period he was 
an employee of the University. Although there is no reason, 
in principle, why a person cannot work for two bodies at the 
same time, his only remuneration appears to have been from 
the University and from grants associated with his doctoral 
research. In his income tax returns for the relevant period 
until 1985, he described himself as a postgraduate student. 
Furthermore, the Applicant acknowledged that on the initial 
business cards he had prepared for the company his name 



72 W.A.l.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2839 

appeared without any mention of him being the managing 
director. 

When from 1984 the Applicant began to receive 
remuneration from the company, the evidence is that it was 
in the form of drawings taken on an irregular basis and for 
irregular sums. Furthermore, the drawings were at times 
taken in the name of himself and his wife, which is not 
entirely consistent with him being an employee. The 
Applicant's claim is even more doubtful having regard to 
the fact that the cash book for the company shows that 
although wages were paid to others, the remuneration paid 
to him was designated in the company's books as 
"drawings". In none of the Applicant's income tax returns 
for the years in question was he shown to have received 
income from the company as an employee, nor does it 
appear that any pay as you earn tax instalments were 
deducted, as might be expected for an employee. In the 
company's tax returns there is no indication that the 
Applicant was paid a wage, as distinct from "consultant's 
fees" until 1985. The Applicant says that books were 
prepared by his accountant and not by him so that, in effect, 
they should not be used against him, but he acknowledges 
that he signed those returns as a true record after having read 
them. In the circumstances, he ought not now be heard to 
say that they were inaccurate. 

Overall, my impression is that the Applicant was working 
as a director or consultant and taking fees as such rather than 
as an employee. 

In any event, if the Applicant was to be regarded as an 
employee of the company from 1983, as he claims, I cannot 
say that I am satisfied, even on balance, that the company 
contracted to pay him annual leave. As already mentioned, 
there is little or no evidence of terms under which he was 
engaged to work for the company. The fact that he thought 
he had "some entitlement" to annual leave does not mean 
that there was a contract giving him an entitlement to such 
leave. The company, for these purposes, spoke through the 
directors and there is no evidence that they considered the 
question. The fact that he did not take leave, whereas others 
who were clearly shown to be employees on the company's 
payroll appear to have done so, also casts doubt in my mind 
as to whether it was a term of his work with the company 
that he was entitled to leave in the same way as the others, 
as he claims. The Applicant's claim in this respect becomes 
even more doubtful, having regard to the fact the agreement 
for the sale of the business of the company to the Respondent 
requires that the value of accrued annual leave and other 
benefits in excess of $5,000 be deducted from the purchase 
price, but no such deduction was made, despite the fact that 
the Applicant's claim for the period in question clearly 
exceeds that sum. 

So far as the claim for accrued annual leave entitlements 
for the period the Applicant was employed by the 
Respondent is concerned, I am far from satisfied that the 
Applicant was paid less than was due to him. There was little 
or no evidence to quantify his accrued entitlement. He seems 
to have been paid for 22 days plus IT'/a per cent loading. 
It is clear that he took some leave whilst in the Respondent's 
employ and on the face of it, it is impossible to conclude 
that he had an entitlement in excess of that for which he was 
paid on his resignation. 

Thus, apart from any consideration of the principle 
outlined in H.A.W. Jones v. Neille (1967) WAR 181, which 
suggests that accrued but unused annual leave entitlements 
ordinarily cannot be converted to cash, I am far from 
convinced that the Applicant has made out his claim for 
denied annual leave entitlements. 

The claim for pro rata long service leave is even more 
tenuous. The Applicant relies on the provisions of section 
6(4) of the Long Service Act 1958 which preserves 
continuity of service where the business of one enterprise 
is transmitted to another. However, by virtue of section 8(3) 
of the Long Service Leave Act 1958 a pro rata entitlement 
to long service leave, whether by transmission or otherwise, 
only arises after 10 years of continuous service. For the 
reasons already indicated, I am not satisfied that the 
Applicant was an employee of the company, at least until 

in or about 1985, if at all. Even if he was employed from 
the time he became a shareholder and director of the 
company and assuming the company's business to have 
been transmitted for the purposes of the Long Service Leave 
Act 1958, it is difficult to see how it can be said that the 
Applicant was employed for a continuous period of 10 years; 
at the most it was nine years and some months. In these 
circumstances, there is no statutory entitlement to long 
service leave under the Long Service Leave Act 1958, 
assuming for these purposes, as I am prepared to do, that the 
statutory entitlement gives rise to a benefit under his 
contract of employment, on the basis of the principle 
outlined in Gregory v. Phillip Morris Ltd (1988) 24 IR 397. 

There was no evidence to suggest that any arrangement 
for long service leave different to that provided under the 
Long Service Leave Act 1958 was entered into between the 
Respondent and the Applicant. As the Applicant's evidence 
reveals, even the custom and practice adopted by the 
Respondent in respect of long service leave does not suggest 
anything different. The Applicant referred to and relied upon 
a draft service agreement with the Respondent given to him 
and Dr Sassine about the time the company's business was 
sold to the Respondent. However, it is common ground that 
that document was given to him and endorsed "for 
discussion only", which discussion never took place and the 
document, or a derivative of it, was never executed. In any 
event, that agreement does not contain provisions for pro 
rata long service leave, let alone any which are any different 
from those contained in the Long Service Leave Act 1958. 
For the reasons already indicated, the Applicant's case is not 
advanced any further by reference to the provisions 
contained in the agreement purporting to sell the business 
of the company to the Respondent. 

For the foregoing reasons, I am not satisfied that the 
Applicant has made out his case in any respect. The 
application should therefore be dismissed. 

Appearances: Mr SJ. Kenner (of Counsel) on behalf of 
the Applicant. 
Mr AJ. Power (of Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter James Keating 

and 
Biotech International Limited. 

No. 529 of 1992, 

COMMISSIONER G.L. FIELDING. 
24 November 1992. 

Order. 
HAVING heard Mr SJ. Kenner (of Counsel) on behalf of 
the Applicant and Mr A.J. Power (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gertrude Stephanie Lobb 

and 
The Armadale Christian Education Association Inc. 

No. 1372 of 1991. 
COMMISSIONER C.B. PARKS. 

10 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: The application before the Com- 
mission asserts that the applicant has been unfairly 
dismissed from her employment by The Armadale Christian 
Education Association Inc. (the Association), and that she 
has not received benefits to which she was entitled under her 
contract of employment. 

Upon the commencement of proceedings, Mrs Lobb 
elected not to proceed with her claim that she had been 
unfairly dismissed. Her remaining claims are that through- 
out her period of employment, commencing 20 February 
1989 and ending 30 August 1991, she was entitled to be 
paid, but was not paid, for all "overtime" worked, and for 
all "motor vehicle expenses" she incurred 

The Association operates the Emmaus Christian School 
at Bedfordale where Mrs Lobb had been employed as the 
Canteen Manageress. In that capacity the applicant super- 
vised the canteen's volunteer workforce, selected, pur- 
chased, acquired and controlled the stock of items for sale, 
determined the selling price for such items and reported to 
the Bursar, Mr Maddigan, regarding the income and 
expenditure of the canteen. 

Payments were made to Mrs Lobb for overtime she 
worked from early in 1990 to 22 June 1990 and at a rate per 
kilometre for the use of her private motor vehicle during that 
period, through to 6 July 1990. Mrs Lobb claims she is 
entitled to the payment of overtime totalling $16170.96 for 
the year ended December 1989, $1455.25 for the latter part 
of the year ended December 1990, and $779.24 for the part 
of the year she worked to August 1991. Motor vehicle 
expenses totalling $4562.25, inclusive of an increase to part 
of the expenses paid to her in 1990, are claimed on the basis 
of a rate per kilometre in relation to her total period of 
employment. 

Prior to the engagement of Mrs Lobb, the school canteen 
had been operated solely by a volunteer workforce. At the 
time of the applicant's engagement, the Association viewed 
the canteen as a service it should provide to the students and 
therefore the canteen operation was not required to cover the 
cost of employing the Manageress. However, by mid 1990 
the school was suffering financial difficulties and that 
caused its policy regarding the canteen, to change. 

The Association concluded that its financial burden 
would be reduced if the school ceased to operate the canteen 
and arrange for an independent contractor to provide a 
canteen service. That intention was made known to Mrs 
Lobb and she was asked to consider taking-over the canteen 
operation as an independent contractor. She declined to 
accept this proposal and her subsequent representations to 
the Association resulted in the respondent altering its 
intended course of action. 

In July 1990, the Association informed Mrs Lobb that it 
was prepared to continue operating the school canteen for 
a trial period, with her continued employment as Manager- 
ess, based on a proposition that Mrs Lobb restructure the 
operation and make it financially self supporting. A trial 
period was completed and the school canteen continued 
under the management of Mrs Lobb until August 1991. 
During 1991 the canteen failed to generate sufficient income 
to recoup the salary paid to the applicant. The financial loss 
was such that the Association decided to dispense with the 
position of Manageress and to resume the operation with a 
solely volunteer workforce. Thus the employment of Mrs 
Lobb came to an end. 

Throughout 1989 Mrs Lobb did not submit any claim to 
the Association that she was entitled to payments for the 

working of overtime, or for the use of her motor vehicle. 
From early in 1990 it was arranged that Mrs Lobb should 
submit any claims for the payment of overtime and motor 
vehicle allowances. This she did on a regular basis during 
the first half of 1990 and each was paid by the Association. 
From the commencement of the trial period until the time 
Mrs Lobb was notified of her termination, she did not submit 
any further such claims. 

Upon her engagement by the respondent, the applicant 
entered into a written employment agreement signed by 
herself and the Bursar on behalf of the school. That 
agreement (exhibit 1) is a typed pro forma that has been 
completed by the insertion of hand printed details in the 
following terms— 

"EMPLOYMENT AGREEMENT BETWEEN: 
EMPLOYER—The Armadale Christian Edu- 

cation Assn. 
and EMPLOYEE—Trudy Lobb 
The EMPLOYEE is employed in accordance with 

the School Employees AWARD and both the EM- 
PLOYER and EMPLOYEE agree to be bound by the 
conditions of this award. 

POSITION Canteen Manageress 
COMMENCING SALARY 8.36lhr 
COMMENCING HOURS or TIME-ON 60!f night 

(6hrs per day) 
DUTIES Manage the school canteen 
REMARKS Time on is 8.30 to 1.30 canteen duties 

1.30 to 230 canteen book- 
keeping duties 

SIGNATURE OF AGREEMENT 
EMPLOYER (signed S.E. MADDIGAN) {bursar) 

EMPLOYEE {signed C.S. LOBB) " 
(handprint shown in italics) 

The foregoing agreement and the evidence reveal that 
initially Mrs Lobb's hours of duty for the canteen were 60 
per fortnight, at 6 hours per day, each school day Monday 
to Friday. In or about May 1989, at the request of the 
applicant, those hours were increased to 65 hours, at 6.5 
hours per day. Mrs Lobb testified that throughout her period 
of employment she regularly worked in excess of the 
stipulated hours and such was necessary for the successful 
operation of the canteen. The majority of such extra hours, 
she says, arose from the need to execute some canteen 
cleaning operations, to conduct checks on stock, to visit a 
bank in a nearby townsite to deposit the daily takings and 
to regularly procure, from that townsite and elsewhere, 
supplies for resale through the canteen. Mrs Lobb is said to 
have spent additional time maintaining the canteen book- 
keeping records when at home. 

The foregoing visits of Mrs Lobb to the bank and a variety 
of other venues where she procured supplies, were journey's 
in her private motor vehicle, as were others during the 
canteen operating hours, and it is her claim that she is 
entitled to be recompensed at the rate of 52 cents per 
kilometre for all travel after 30 June 1989, and 42 cents per 
kilometre prior to that date. 

It is agreed between the parties that the award referred to 
in the Employment Agreement is that titled School 
Employees' (Independent Day and Boarding Schools) 
Award 1980 (hereafter referred to as the Award) and that the 
conditions thereof are binding on the parties as a conse- 
quence of their agreement. 

In essence counsel submitted that, notwithstanding that 
the combined effect of clauses 7.—Hours, and 10.— 
Overtime, of the Award deem overtime to be work done 
beyond 8 hours in any day or beyond 40 hours over a defined 
week, such has no logical application to Mrs Lobb. This is 
said to follow because the Award is an adopted instrument 
which is framed to regulate a class of employees whose 
employment circumstances are different to those of Mrs 
Lobb. Notwithstanding such is the situation, counsel 
submitted that these clauses have a logical purpose, and to 
that extent, they are relevant to the employment of the 
applicant. Firstly, they identify the number of hours an 
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employee may be required to work and in return be paid a 
prescribed wage, and secondly, they deem work performed 
beyond that number of hours to be overtime which entitles 
an employee to additional payments. Thus, because the 
Employment Agreement, as verbally amended, stipulates 
the hours Mrs Lobb was required to work together with the 
corresponding salary, any work performed beyond those 
hours is deemed to be overtime and required to be paid 
accordingly. 

Additionally, counsel argues that the action of the 
Association having paid the overtime and motor vehicle 
allowances claimed by Mrs Lobb during the first half of 
1990, is recognition by the Association that Mrs Lobb 
incurred overtime and used her motor vehicle, that such was 
a usual feature of her employment, and that an accepted 
basis of payment in addition to her salary existed as a term 
of her employment. 

Mrs Lobb says that both the School Principal and the 
Bursar were aware that she worked outside of the hours 
stipulated for her operation of the canteen. According to Mrs 
Lobb, she had, on occasions, been observed working such 
hours on the school premises. Further, conversations had 
been held with Mr Maddigan during which he had been 
informed that her duties regularly caused her to work 
overtime and to use her motor vehicle for canteen purposes. 

It is asserted that payments of the nature claimed were due 
to Mrs Lobb throughout the periods claimed, and that the 
right thereto is unaffected by the fact no claim was made for 
such until she was notified that her employment was to be 
terminated. Mrs Lobb says that she believed that such 
payments were due to her during these periods and although 
she made no claim in 1989, she had faith that such payments 
would eventually be made to her. It is her further testimony 
that she did not continue to make claims for overtime and 
motor vehicle allowance payments from July 1990 onwards 
because of the Association's financial situation which, from 
a discussion with Mr Maddigan, she understood meant that 
her entitlement continued but no payments would be made 
to her until the financial problems were resolved. 

The respondent Association denies Mrs Lobb is entitled 
to that which she claims are benefits due to her. Its argument 
is threefold. Firstly, it is submitted that, other than for the 
first half of 1990, Mrs Lobb's position did not necessitate 
her working the extra hours which she claims, nor did it 
require the use of her motor vehicle and therefore such had 
not been authorised. Secondly, it is said that according to 
the specific terms of the Award provisions incorporated in 
her contract of employment, she does not qualify for the 
payments which she claims. Thirdly, should it be held that 
Mrs Lobb performed work in circumstances which deem it 
to be overtime and that a right to claim motor vehicle 
allowances both existed during 1989 and the last half of 
1990, the claims made are, on her own admission, estimates 
for these periods and therefore no actual benefits have been 
established. 

It is the testimony of Mr Maddigan that, at the date Mrs 
Lobb was engaged, it was the view of the Association that 
the canteen duties it required her to undertake could be 
performed within the hours prescribed in her Employment 
Agreement and that was the purpose of so prescribing. Such 
hours were increased about May 1989, Mr Maddigan says, 
because of indications from Mrs Lobb that additional hours 
were required for her to adequately perform her duties. Mr 
Maddigan expresses the view that had it been shown to the 
Association that an even greater number of hours were 
required to be worked regularly throughout 1989, such could 
have, and may have, been approved. However, her contract 
had been established as that of a part-time employee and her 
salary determined according to the Award criteria for that 
category of employee, thus the opportunity existed to 
increase her hours up to 40 per week, and the salary 
proportionately, before any such hours would be deemed 
overtime. 

Mr Maddigan says it was at his instigation that Mrs Lobb 
made claims for overtime payments and motor vehicle 
allowances from early in the 1990 school year. This, he says, 
he invited her to do because of the enrolment of additional 
students in that year and, that, together with increased 

student access to the canteen because of additional breaks 
from classes, he believed would cause an increase to the 
hours worked by Mrs Lobb. Mr Maddigan says he then 
received Mrs Lobb's claims for payments each fortnight 
throughout the first half of 1990, but ceased doing so in July 
1990 after the different canteen operating arrangement was 
established with her. 

What occurred from July onward, Mr Maddigan says, 
must be viewed in the correct perspective. Mrs Lobb was 
about to lose her employment because the unrecovered cost 
of employing her was contributing to the financial difficul- 
ties the school was experiencing. Mrs Lobb was retained as 
the Manageress, but such was conditional on her restructur- 
ing the canteen operation so that it was financially self 
supporting and therefore covered the cost of her continued 
employment. That was crucial, according to Mr Maddigan, 
and therefore he discussed the restructuring with Mrs Lobb 
and indicated to her that she would need to give attention 
to reducing the situations which gave rise to additional 
payments, ie hours she worked beyond those stipulated for 
her. At the time, he exampied that she should conduct the 
banking en route to her home from the canteen, rather than 
undertake a special journey which would involve additional 
time and use of her motor vehicle. Additionally, Mr 
Maddigan testified that Mrs Lobb put unnecessary time and 
effort into providing him with detailed financial information 
regarding the operation of the canteen. This, he says, he had 
informed her was the situation on three earlier occasions, 
including one in writing. 

The Association required proof that Mrs Lobb could 
restructure the canteen to the extent that the goal of financial 
self support would be achieved and therefore a trail period 
was conducted. No further overtime and motor vehicle 
allowance claims were submitted by Mrs Lobb, and because 
she knew any expenditure had to be recouped, the absence 
of such was taken to mean that the need for claims no longer 
existed. 

Mr Maddigan recollects a conversation with Mrs Lobb, 
which he thinks was shortly before her termination, when 
he indicated to her that it was his personal view that the 
canteen should not be required to operate on the basis that 
it recovered the cost of her employment. He says that, in this 
context, he suggested to Mrs Lobb that overtime payments 
could be reintroduced when the Association's financial 
difficulties were resolved. Such, he says, was not stated as 
a future undertaking, nor was it directed toward any unpaid 
hours of work that Mrs Lobb believed she may have 
accumulated. Had any payments been due to Mrs Lobb, they 
were required to be covered by the current operation of the 
canteen. 

The terms and conditions of Mrs Lobb contract of 
employment are those specified in her Employment Agree- 
ment and the Award. There is no conflict between them. The 
Employment Agreement, as amended verbally, stipulates 
the applicant's hours of work and indicates that they are 
structured to allocate specific time to actual canteen duties 
and separately to the related bookkeeping duties. The fact 
that the total number of stipulated hours were increased in, 
or about. May 1989 because those previously prescribed 
were not adequate, indicates the intention that the actual 
hours to be worked were those stipulated. The Employment 
Agreement prescribes that a salary would be paid at a 
specified hourly rate for each of those hours. No provision 
is made therein for the working of any additional hours, or 
the payment thereof. Thus, it is necessary to consider what 
effect the Award may have in relation to any hours that may 
have been required to be worked beyond those stipulated for 
Mrs Lobb. 

The evidence reveals that the provisions of the Award 
relevant to part-time employees were applied to establish the 
salary rate for Mrs Lobb. That resulted in her being paid 
according to the formula prescribed in Clause 14.—Part- 
Time Workers, which in essence, is on an hourly basis in 
proportion that her hours of work bear to the hours fixed by 
Clause 7.—Hours, of the Award. This lastmentioned clause 
prescribes that the ordinary working hours shall not exceed 
40 per week and 8 on any one day, over any 5 days. Clause 
10.—Overtime, prescribes that work done beyond that 



2842 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

which is prescribed in Clause 7.—Hours, in any one week 
shall he deemed overtime and a part-time employee is not 
excluded from that prescription. Thus, it is my view that a 
part-time employee, notwithstanding that such employee 
may work hours in addition to those which are observed as 
the usual hours, would not qualify for the additional 
payments that are prescribed for overtime unless such 
additional hours exceeded 40 hours in any week, or 8 hours 
on any day. Because of the nature of Mrs Lobb's 
engagement and the incorporation of the Award provisions 
into her contract of employment, the part-time provisions 
are relevant and apply to her. The operation of Clause 
14.—Part-time Workers, entitles a part-time employee to be 
remunerated for up to 40 hours worked in any defined week, 
in the direct proportion that the total hours worked bears to 
40 hours. However, hours that exceed 8 hours on any day, 
or 40 hours in any defined week, which are required to be 
worked, are deemed overtime. Such additional hours are to 
be paid according to a prescribed penalty formula and it has 
not been shown what precise benefit would be due to Mrs 
Lobb were it appropriate to apply the formula to her 
circumstances. 

I am satisfied that during 1989, Mrs Lobb performed 
canteen related duties beyond the times stipulated for that 
purpose. I also believe that it is most probable that during 
the course of the year she made mention to Mr Maddigan 
that such was the case, and that she used her motor vehicle. 
Mrs Lobb did not, on any occasion during that year, lodge 
a claim for additional payments or allowances. No attempt 
was made by her to ascertain whether she had an entitlement 
to any additional benefits as a consequence. Mrs Lobb kept 
no records of any additional hours or of the occasions she 
used her motor vehicle. 

Ail of this, I believe, is a reasonable indication that Mrs 
Lobb did not believe that her contract of employment 
entitled her to any additional payments. Mrs Lobb has a 
child who is a student at the school and I infer from her 
testimony that she therefore felt an obligation to assist the 
school. Thus, although she may have thought a level of 
additional payments was warranted, she did not attempt to 
advance that proposition with the Association because of her 
willingness to voluntarily contribute some degree of effort 
beyond the stipulated hours. 

I do not accept, as argued by counsel for Mrs Lobb. that 
the introduction of overtime payments and motor vehicle 
allowances for her in early 1990 is in any way determinative 
of what occurred during 1989. The 1990 system of payments 
did not simply evolve. Such was introduced following a 
conscious decision taken by the Bursar in consideration of 
what he expected to occur in the future. The action bore no 
relationship to what had occurred in the past. It seems 
reasonable to assume that Mrs Lobb did not view the 
arrangement regarding additional payments introduced in 
1990 to be relevant to what had occurred in the previous year 
as she did not at the time, question the absence of similar 
recompense for the 1989 year. 

Clause 33.—Fares and Motor Vehicles Allowances, of 
the Award prescribes in subclause (2)(a)— 

"Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties 
he shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. 
Notwithstanding anything contained in this subclause 
the employer and the employee my make any other 
arrangement as to car allowance not less favourable to 
the employee." 

(emphasis added) 
According to the words underlined in the above quoted 

paragraph (a), an employee qualifies for the payment of a 
motor vehicle allowance when that employee is required to 
use his motor vehicle during the course of his duties and is 
authorised to do so by the employer. That circumstance first 
arose with Mrs Lobb at the beginning of 1990. At that time 
the Bursar was unaware that relevant provisions existed 
within the Award and therefore the prescribed schedule of 
rates was not considered and her initial claims were met at 
the rate she claimed of 42 cents per kilometre. Mrs Lobb 

asserts that Mr Maddigan informed her that the rate per 
kilometre she should claim for the use of her motor vehicle, 
was the appropriate level published by the Australian 
Taxation Department. This was her intention when she 
initially claimed 42 cents per kilometre to April 1990. 
However, at the time of submitting her final claim on 1 July 
1990 (exhibit 3), she became aware that the correct rate for 
the 1989/90 taxation year had been 52 cents per kilometre. 
This rate she then included in her final claim but did not then 
seek an adjustment of her previous claim. Mr Maddigan says 
he has no recollection of specifically agreeing to implement 
a rate per kilometre as published by the Australian Taxation 
Department, but expresses the view that such was the 
appropriate basis for the claim. I think the fact that Mrs Lobb 
was recompensed on the basis she claimed, and that Mr 
Maddigan has indicated that such is the concept that he 
would have followed, makes it probable that during a 
conversation relating to motor vehicle allowances, mention 
was made of the Australian Taxation Department rates and 
that lead to Mrs Lobb claiming on the basis she did. I think 
that was a reasonable conclusion on her part and it is 
significant that the basis of her claims was accepted without 
question at the time each was made. Thus, Mr Maddigan 
accepted not individual rates, but the Australian Taxation 
Department rate, in principle. Mrs Lobb initially failed to 
ascertain the correct rate, but that does not detract from her 
right to have that error corrected. She is therefore entitled 
to the extra 10 cents per kilometre for the 1407.7 kilometres 
for which she has been paid 42 cents per kilometre for the 
period 1 January 1990 to 12 April 1990. A sum of $140.77. 

According to her testimony, Mrs Lobb was fully aware 
that it was her responsibility to operate the school canteen 
from July 1990 onwards on the basis that it recovered all 
costs. That, Mrs Lobb knew to mean the cost of her 
employment. She understood that her continued employ- 
ment was dependant upon her achieving the required result 
during a trial period of approximately two months, Mrs 
Lobb clearly understood that she had to restructure the 
operation in such a way so as to eliminate the cause for 
additional payments to be made to her, or alternatively, 
reduce them to a level that she was able to recoup as part 
of her overall cost of employment. 

During a conversation with Mr Maddigan, the matter of 
her claiming additional payments at some time in the future 
was discussed and it is not disputed that Mr Maddigan 
expressed the view that such may be possible upon the 
Association achieving a satisfactory financial situation. Mrs 
Lobb says that she therefore understood that she would be 
entitled to make a claim in the future for benefits which 
became due to her but were not allowed by her employer at 
that time. Mr Maddigan says that such was not the nature 
of the conversation. 

Mrs Lobb purported to recall, with far greater preciseness 
than Mr Maddigan, the details of conversations between 
them. However, having heard and observed each of them I 
am convinced that the more probable essence on many 
ocassions was that described by Mr Maddigan. Thus, I find 
his version regarding possible future additional payments to 
Mrs Lobb to be the most probable, as it would defy logic 
to say that the canteen had to be self supporting but not then 
recover a portion of the employment costs and defer the 
liability for payment to be met from earnings at some time 
in the future. That would totally defeat the goal required to 
be achieved in the canteen. It is at odds with the precedent 
condition which required a balance of income and expendi- 
ture to be achieved within the two month trial period. 

Mrs Lobb was not subject to regular direction from her 
employer. In her capacity as Manageress, she was free to 
organise the operations of the canteen and thus her own 
duties, within parameters established by her employer. 
During 1989 she was required to perform her duties within 
a stipulated period of hours. For the first half of 1990 she 
had approval to exceed the parameters established in 1989, 
however she was again constrained from July 1990 onward. 
The constraint then imposed was a financial one which 
required her to recover the cost of her employment and it 
was left to her judgement to adjust the performance of her 
duties in a manner which achieved that result. Mrs Lobb was 
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therefore not authorised to work additional hours and to 
ignore the precedent condition that their cost be recovered 
about the time they occurred. This I believe was her 
perception, at least during the last half of 1990. During that 
period she kept no records of any additional time worked, 
or motor vehicle usage. Thus, she has estimated the 
additional hours worked during that period by assuming she 
worked additional hours at the same rate per fortnight that 
she had during the first half of 1990. Likewise her claim for 
motor vehicle allowances is based on distances she 
estimates were travelled on behalf of her employer during 
the last half of 1990. No precise benefit has been shown not 
to have been allowed. 

For a reason which is unexplained, Mrs Lobb kept records 
of additional hours worked and motor vehicle usage, from 
the beginning of 1991 through to the termination of her 
services in August of that year. The keeping of such records, 
for whatever purpose, does not alter the basis on which her 
employment continued from July 1990. She was not 
authorised to perform her duties in a manner which entitled 
her to additional payments unless such were recouped from 
the income through the canteen. She was not authorised to 
work whatever hours she wished without regard for the 
recovery of their cost impact. I can readily appreciate the 
dilemma which faced Mrs Lobb. She was a conscientious 
employee performing a role which she enjoyed and, as a 
parent of a student at the school, Mrs Lobb acted in manner 
which she felt would best serve the school. However, it was 
her responsibility to notify her employer that she was not 
able to restructure the canteen operation to eliminate the 
cause for additional payments which the canteen could not 
recoup. It was for the Association to then decide the 
operational fate of the canteen. It was obvious to her that the 
position of Manageress would have been terminated, either 
at the end of the trial period in 1990, or shortly thereafter. 

For the foregoing reasons I am of the view that Mrs Lobb 
was not entitled to the benefits of the nature which she 
claims for the year 1989, the last half of 1990 and the part 
of the year she worked to August, 1991. Had there been any 
substance to the nature of her claims, there has been a failure 
to establish an actual level of benefits prior to the year 1991. 
Those parts of her claims will therefore not be allowed, 
however for the reasons expressed, an order will issue in her 
favour in relation to the increased allowance per kilometre 
for the use of her motor vehicle during the first half of 1990. 

Appearances: Mr L.A. Mather (of counsel) appeared on 
behalf of the applicant. 

Mr M.A. O'Connor appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gertrude Stephanie Lobb 

and 
The Armadale Christian Education Association Inc. 

No. 1372 of 1991. 
COMMISSIONER C.B. PARKS. 

13 November 1992. 
Order. 

HAVING heard Mr L.A. Mather (of counsel) on behalf of 
the Applicant and Mr M.A. O'Connor on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That The Armadale Christian Education Association 
Inc. pay Mrs G.S. Lobb the sum of $140.77 within 21 
days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

2843 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Clark Mosson 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (W.A. Branch). 
No. 1143 of 1991. 

COMMISSIONER O.K. SALMON. 
25 March 1992. 

Order. 
HAVING heard Mr B.C. Mosson on his own behalf and 
Ms M. Robinson on behalf of the Respondent, the Commis- 
sion, having decided during proceedings that the Applicant 
had failed to discharge the onus upon him in order to 
establish that he was in fact an employee of the Respondent, 
the Commission pursuant to s.27( l)(a)(iv) of the Industrial 
Relations Act 1979 finds— 

That this matter is not an industrial matter and the 
application is hereby dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Clark Mosson 

and 
Haymarket Publishing. 

No. 1142 of 1991. 
COMMISSIONER O.K. SALMON. 

25 March 1992. 
Order. 

HAVING heard Mr B.C. Mosson on his own behalf and 
Mr Sweton Stewart on behalf of the Respondent, the 
Commission, having decided during proceedings that the 
Applicant had failed to discharge the onus upon him in order 
to establish that he was in fact an employee of the 
Respondent, the Commission pursuant to s.27(l)(a)(iv) of 
the Industrial Relations Act 1979 finds— 

That this matter is not an industrial matter and the 
application is hereby dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.j Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rhonda Pozzi 

and 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd. 
No. 547 of 1992. 

COMMISSIONER J.A. NEGUS. 
3 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application, pursuant to 
S.29 (b)(ii) of the Industrial Relations Act 1979, Ms Pozzi 
seeks an order for payment of moneys in lieu of contractual 
benefits allegedly denied to her when she resigned from her 
position as Marketing Manager with the Respondent 
employer on 21 February 1992. 
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Specifically the claim is for $30 500 which is said to be 
the retail value of a 1990 Honda Prelude vehicle, Reg. 
No—SKY 787, at the time of termination of the employment 
contract. In addition there is a claim for payment of 404 
hours at $23.00 per hour being excess time said to have been 
worked by the applicant on weekends and public holidays. 

The respondent employer rejects the claim in its entirety 
on the basis that the applicant forfeited her rights to the 
entitlements claimed when she resigned from her employ- 
ment. 

The contractual relationship between Ms Pozzi and Ms 
Sheedy, in her capacity as principal of the respondent 
companies, commenced in January 1988. The terms of their 
agreement were fluid in nature and no serious attempt was 
made to express them formally in written form until August 
of 1991. 

The task of the Commission in determining this applica- 
tion is to distil, from the conflicting versions of events, those 
matters which were indeed agreed between the two main 
characters in their ongoing discussions. 

It is not in dispute that initially the arrangement was one 
of sub-contracting with payment at the rate of $23.00 per 
hour invoiced for 40 hours each week. This was one of 
several arrangements made by the parties with the apparent 
aim of minimising taxation liabilities or even on occasion, 
it would appear, seeking to defraud the Taxation Department 
[Transcript p. 89]. In July 1989 Ms Pozzi became an 
employee with P.A.Y.E. tax deductions applying. 

It was her testimony that the remuneration package 
totalled some $46 600 per annum with the $6 600 being 
expressed as clothing and car allowances on which fringe 
benefits tax was paid. She said that in 1990 she became 
aware that she had generated almost $300 000 in direct 
revenue for the employer. Her inquiries within the industry 
revealed that a typical salary arrangement for an employee 
of her type would be based on a one third apportioning of 
income generated. There would be one third for the 
employee as salary, one third to cover overhead expenses 
and one third to the employer as profit. 

The applicant says she initiated discussions with Ms 
Sheedy in early 1990 with the intention of achieving an 
acceptable increase in her remuneration package or leaving 
to seek a more rewarding position. It was her evidence that 
the employer resisted paying more salary as such, preferring 
to offer the gift of a car and a lounge suite. There was 
evidence, during the proceedings, of other employees being 
given a car, or holiday trips when they sought improved 
remuneration. 

Ms Pozzi was clear in her view that her claim for an 
annual package of $80 000 had been satisfied when 
agreement was reached on 23 February 1990 for her to 
continue receiving the $46 600 in money and to be given a 
new car which Ms Sheedy would purchase and which would 
become the applicant's property at the end of two years. In 
her own mind she saw herself as sacrificing $33 400 p.a. for 
two years in return for the free use of a new vehicle with 
its ownership accruing to her at the end of the period. 

Evidence was adduced from Ms DJ. Donkin, Ms C.H. 
Kostawich, Mr I.D. Johnstone and via affidavit from Mr R. 
Brans to corroborate the applicant's assertion that Ms 
Sheedy had indeed given her the vehicle in question. Mr 
Johnstone was quite sure that the employer had indicated 
that the car was a reward for good service and good 
performance and that it was coming out of Ms Pozzi's salary 
package. The same witness claimed some twenty years' 
experience as a personnel and industrial relations consultant 
with knowledge of common practices in the negotiation of 
employment packages. The two most common arrange- 
ments with vehicles were payment of an allowance to cover 
the employee using her own car or provision of a company 
car for business and private use with an offsetting reduction 
in the salary paid. It was his opinion that a standard salary 
reduction to offset the use of a vehicle of the value of a 
Honda Prelude would be in the order of $11 000. The 
forfeiture of $33 000 each year suggested a markedly 
different arrangement and supported the applicant's version 
of the situation. He also suggested that it would be unusual 

to grant the use of a company vehicle and to pay a monetary 
car allowance as well. 

The actual events, in the applicant's evidence, were as 
follows. The agreement was reached on 23 February 1990 
but Ms Sheedy could not afford to make the new car 
available until the end of the fiscal year. In the meantime, 
Ms Pozzi continued to use her own vehicle. The Honda 
Prelude was delivered in July of that year and Ms Sheedy, 
short of funds, entered a leasing arrangement in lieu of an 
outright purchase. 

A four year term was the shortest lease available so it was 
Ms Pozzi's understanding that at the end of the two year 
period Ms Sheedy would pay out the lease so that the 
ownership of the car was free and unencumbered. The 
behaviour of the parties in relation to licensing, insurance 
and running expenses suggests that from the time of delivery 
of the vehicle, it was seen by all concerned to belong to Ms 
Pozzi. The applicant stated that the new car was licensed in 
her name, that she insured it under a long standing policy 
with F.A.I, and that the employer continued to pay the car 
allowance. 

On her taxation return for 1990/91, she claimed deprecia- 
tion and other deductions in relation to the car. That return 
was later amended by her accountant following an approach 
from a Mr Bob Dunn, who was Ms Sheedy's accountant. It 
seems that he said the car was registered in the company's 
name and they would be claiming depreciation for taxation 
purposes. The resolution of that contretemps involved the 
employer in re-imbursing Ms Pozzi for all of her vehicle 
expenses for the 1990/91 fiscal year, in return for her 
providing documentation to support the company's taxation 
deductions. 

It is apparent that Mr R.W. Dunn, who was called as a 
witness by the Respondent, was engaged in an exercise 
during July and August of 1991 of attempting to clarify and 
formally record the somewhat unusual arrangements that Ms 
Sheedy had entered into in verbal agreements with several 
of her employees. From discussions with Ms Pozzi and Ms 
Sheedy, individually and in company, he believes he 
gleaned the details of their agreement. He set them out in 
a letter of 27 August 1991. to Ms Pozzi. [T.S. Exhibit R3 j. 
Similar details were later discovered in one of the 
employer's computer files. [T.S. Exhibit R2]. Those 
documents are reproduced herewith because both parties 
believe that they support their respective positions. 

Exhibit R3 
"27 August, 1991 
PRIVATE & CONFIDENTIAL 
Ms Rhonda Pozzi 
C/- Gail Sheedy & Associates Pty Ltd 
83 Mill Point Road 
SOUTH PERTH WA 6151 
OUR REF: GAI5053:RWD:EN 
Dear Rhonda 

Further to the recent meeting between Gail, yourself and 
myself, I am putting in writing to you the information 
relative to your salary package. 

Your basic salary package at the present time is: 
1. Base Salary $46,600. 
2. Provision of a motor vehicle for a period of two 

years. 
At the meeting we agreed that all costs of the motor 

vehicle would be paid by Gail Sheedy & Associates Pty Ltd 
and part of your package. The company would pay fringe 
benefits tax on providing the vehicle to you on the 
understanding that you can supply to the company a log 
book disclosing 73% business mileage. 

It was agreed that at the end of the lease period the 
company would pay the residual on the vehicle and the 
vehicle would be transferred to you. The company would 
pay fringe benefits tax on the market value of the vehicle 
at the date of transfer to you. 

It was also agreed that all costs in relation to the vehicle 
for the year ended 30 June 1991 would be reimbursed to you 
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from the company and the company would pay fringe 
benefits tax on that amount. 

Could you please confirm your agreement with these 
arrangements by signing the copy of this letter and returning 
it to me. 
Yours sincerely 
Bob Dunn" 

Exhibit R2 
"DATE: 31 October 1991 

EMPLOYMENT DETAILS 
PRIVATE AND CONFIDENTIAL 

NAME: Rhonda Pozzi. POSITION: Marketing Man- 
ager. 
START DATE: 8-1-88. REVIEW DATE: approx 27-8- 
91. 
START AMOUNT: $23. p/hr. REVIEW AMOUNT: 
$46,600 per annum (sic). 
DETAILS OF REMUNERATION PACKAGE: base salary 
plus provision of motor vehicle for a period of two years. 
All costs of the motor vehicle to be paid by employer. Fringe 
benefits tax on vehicle paid by employer providing 
employee can supply to the employer a log book disclosing 
73% business mileage. 

It is agreed that at the end of the lease period the company 
would pay the residual on the vehicle and the vehicle would 
be transferred to employee. The employer would pay fringe 
benefits tax on the market value of the vehicle at the date 
of transfer to employee. It is also agreed that all costs in 
relation to the vehicle for the year ended 30 June 1991 would 
be reimbursed to employee and the employer will pay fringe 
benefits tax on that amount. 
TARGETS ESTABLISHED: 
COMMENTS: 
LAST REVIEW DATE & AMT: 27-8-91 $46,600 base plus 
motor vehicle" 

It was Mr Dunn's estimate, although he did not claim an 
expertise on salary packages, that the value of the package 
he was describing in Exhibit R3 was around $60,000 p.a. 

Ms Pozzi's evidence of later events was that in the period 
of December 1991—January 1992 she became concerned 
about the ability of the employer to hand over the vehicle 
as promised. She discovered through inquiry that the lease 
payout figure would be approximately $45 000 even though 
the original price had been $43 000 and its market value, she 
thought, was about $28 000. She felt that the employer could 
not afford to pay out the lease so she offered to accept a 
cheaper car and Ms Sheedy responded by saying "I'll look 
after you in some other way". 

The applicant's claim for payment for 404 hours of 
excessive time worked on weekends and public holidays 
arises, she says, from periods of extremely busy activity 
when tenders were being prepared. She was working in 
Malaysia and expressed her bitter resentment to Ms Sheedy 
in relation to other workers being paid excessively and not 
carrying a fair share of the workload. It was her evidence 
that Ms Sheedy instructed her to take time off in lieu of the 
extra hours worked. 

In January 1992. Ms Pozzi says there were serious 
discussions with Ms Sheedy about their future relationship. 
She demanded that several changes should occur in the way 
the company was operated so that it would become more 
effective and profitable. The changes recommended were 
not put in place, so on 7 February she gave notice of her 
resignation to take effect at close of business on 21 February. 
There were some attempts made to persuade her to stay and 
she says that Ms Sheedy reiterated that the car was hers to 
keep. When she expressed some reservations about working 
in competition with Ms Sheedy while driving a car on which 
she was continuing the lease payments, she claims that the 
employer offered to give her a cash settlement for the car. 

The case for the Respondent employer, put by Mr 
Brunner, was supported by the evidence of Ms Sheedy and 
of Mr Dunn. It was submitted that the claim for payment for 
excessive hours worked could not succeed on the authority 

of Johnson C's decision in Simons v. Business Computers 
International (65 WA1G 1786). I agree with that submission 
as the facts are directly comparable with matter quoted. The 
evidence is clear that Ms Sheedy agreed for the applicant 
to take time off in lieu on a convenient occasion. There is 
no evidence which suggests an agreement for a cash 
payment in substitution for taking the time off on full pay. 
Ms Pozzi, having failed to take the special leave, forfeited 
the opportunity to do so when she terminated the contract 
of employment. 

It is not necessary to summarise Ms Sheedy's testimony 
in detail because in essence there is only one element of 
conflict between the parties. The applicant is adamant that 
the agreement was made in February 1990 and the car was 
to be hers to keep after two years had passed because she 
was foregoing some $66 000 or so in salary over that period 
as a trade-off for the eventual ownership of the vehicle. 

Ms Sheedy freely admitted that she had given the vehicle 
to Ms Pozzi; that it was to become her own property, but 
she was equally adamant that the final transfer of the title 
was not until the end of the lease period, which was a four 
year term. Since the Applicant had resigned prematurely, 
then in the employer's view she had forfeited any right to 
the car. 

After careful consideration of all of the evidence adduced 
and the documentary information available I have formed 
the view that on the balance of probability, the applicant's 
version of events is more credible than that of the employer. 
Ms Pozzi was a more impressive witness being direct and 
specific in her memory of events. Ms Sheedy on the other 
hand was vague and uncertain on most matters of detail. 

It is common ground that Ms Pozzi was demanding an 
$80 000 p.a. 'package' when she initiated the negotiations 
which concluded with an agreement being reached in 
February 1990. The figure was not fanciful or unrealistic 
against the evidence that she now enjoys a remuneration in 
excess of that amount in her new situation. The actual, sum 
that she was prepared to sacrifice over a two year period has 
little relevance to the final outcome. She agreed to continue 
to receive only $46 600 p.a. for two years rather than the 
$80 000 she felt was her worth. The trade off was the use 
and eventual ownership of the car. She agreed to the delay- 
in the delivery and use of the vehicle until after 30 June 
1990. The new price of the car was approximately $43 000 
so it is possible to infer that Ms Pozzi, in her own mind, had 
agreed to moderate her $80 000 p.a. demand and accept a 
remuneration package of around $68 000 p.a. ($46 600 + 
$21 500) for a two year period. 

The period of two years is prominently featured in the 
only documentation available, that is, papers which ema- 
nated from Mr Dunn's discussions (supra) [Transcript 
Exhibits—R2 and R3]. It is of some significance that no 
evidence was proferred to indicate that Ms Pozzi had signed 
the copy as requested, to denote her agreement with the 
summary. At no stage of these proceedings did she shift 
from her position that the car was to be hers in return for 
two years of salary sacrifice. The employer agreed in her 
own evidence [Transcript p. 166 and p. 204] that the salary 
sacrifice was for two years. At the end of the two years she 
expected further negotiation to occur. 

The method chosen by Ms Sheedy to procure the vehicle 
required so as to honour her side of the bargain is peripheral 
to the determination of the Commission in this dispute. Had 
she borrowed the funds and completed the purchase in July 
1990, her outlay would have been minimised. She admits 
to having attempted to arrange a two year lease period, 
which lends further strength to the applicant's version of 
events. 

As events turned out, the employer committed herself to 
a four year lease which was inordinately costly, but those 
arrangements have no bearing on her agreement to remuner- 
ate the applicant in a particular fashion. 

It is obvious that Ms Pozzi became increasingly worried 
about the employer's ability continue to to pay her an 
appropriate salary or to deliver the car as promised. Clearly, 
she planned her resignation with careful timing so as to 
complete her two year contract period; which she accom- 
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plished with time to spare when one takes into account the 
portion of annual leave that remained owing on her last 
working day. Her faith in the employer's undertakings was 
no doubt further damaged when she was invited to 'go off 
the payroll' for three months, that is to continue working 
with salary payments deferred until the end of the period. 

The applicant says that there was an offer of a cash payout 
on the car entitlement and she was also assured that she 
could take the vehicle just as another employee had done on 
an earlier occasion. That would have entailed Ms Sheedy's 
continuing to honour the lease payments and paying out the 
residual value at the end of the lease. It is as likely as it is 
not that those offers were indeed made, but it is hardly 
surprising, in light of the worries outlined above, that Ms 
Pozzi returned the keys to Ms Sheedy rather than face the 
prospect of having her car repossessed at some future time 
by the leasing company. 

She was entitled to specific performance of the contrac- 
tual benefits which had been agreed. It is not now possible 
to deliver the vehicle as it was on 21 February 1992. The 
only practical alternative is to substitute a payment of 
money. I note in passing that her claim for $30 500, being 
the retail value of the vehicle on 21 February 1992, is a 
further concession on the applicant's part. She has effec- 
tively accepted that her original request for an $80 000 p.a. 
package can be satisfied by a nominal $61 850 p.a. together 
with the use and running costs of the car over the period that 
she had it. 

As a matter of equity and good conscience, it is my 
finding that Ms Pozzi is entitled to an order for payment of 
the retail value of the vehicle in question at the relevant time. 
I will hear further submissions as to the appropriate dollar 
amount at a speaking to the Minutes to be arranged by my 
Associate. 

Appearances: Mr P.O. Brunner on behalf of the Appli- 
cant. 

Mr K.C. Brown on behalf of the Respondent. 
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private or via the industry. It is my conclusion that 
$29,888.49 is a reasonable figure in all of the circumstances 
and that the 28 days requested for payment to be effected 
is also reasonable. 

The Order reflecting these supplementary reasons now 
issues. 

Appearances: Mr K.C. Brown on behalf of the Applicant. 
Mr P.O. Brunner on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rhonda Pozzi 

and 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd. 
No. 547 of 1992. 

COMMISSIONER J.A. NEGUS. 
16 November 1992. 

Order. 
HAVING heard Mr K.C. Brown on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders:— 

That the Respondent pay to Ms R. Pozzi the total 
sum of $29,888.49 within twenty eight days of the date 
hereof. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rhonda Pozzi 

and 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd. 
No. 547 of 1992. 

COMMISSIONER J.A. NEGUS. 
16 November 1992. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: At a speaking to the minutes on 
13 November, the agents for the parties addressed the 
question of the dollar amount which should be included in 
the final order in determination of this application. Mr 
Brunner expressed objection to any credence being paid to 
information obtained from the 'Red Book' guide published 
by the Motor Traders Association and he suggested than an 
appropriate figure was $29,888.49 which was the actual 
value allowed for the vehicle in question when it was traded 
in on 27 October 1992. He reminded me also that in 
February, the applicant had obtained a valuation of $28,500 
for the vehicle. 

Mr Brown relied upon the original claim of $30,500 and 
urged me to consider the fact that the car had air- 
conditioning, a theft alarm and expensive seat covers. It was 
established that the vehicle had travelled approximately 
30,000km by February and 40,000km by October. 

In reaching my decision I am mindful of the inexact 
nature of the science which is akin to fixing appropriate 
wage levels. A tribunal makes the best estimate it can on the 
available information. I have taken into account the 
undisputed fact that a trade-in valuation is always in excess 
of the price which would be obtained for a cash sale be it 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Uldis Svems 

and 
Advanced Food Systems International Limited. 

No. 970 of 1992. 
COMMISSIONER R.N. GEORGE 

3 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: By this application Uldis Svems 
(hereinafter the Applicant) claims that he has been unfairly 
dismissed by his employer. Advanced Food Systems 
International Limited (hereinafter the Respondent). The 
remedy sought by the Applicant is reinstatement in the 
position from which he was dismissed and payment of 
wages and accommodation allowance lost between the time 
of dismissal and the time of reinstatement. 

It is common ground between the parties that the 
dismissal of the Applicant was a summary dismissal. The 
onus therefore rests on the Respondent to establish that the 
misconduct in fact occurred and was such that it struck at 
the heart of the contract of employment. 

The Applicant was employed by the Respondent as a 
barman/wait-person in the Cygnet Grill Restaurant and in 
what is called the Hamersley Room at the King Bay Holiday 
Village. Little else was provided to the Commission as to 
his contract of employment. 

The dismissal of the Applicant resulted from an incident 
at the King Bay Holiday Village, Dampier, which involved 
the Applicant and another employee who for the purpose of 
these Reasons For Decision will be known as Mr X. The 
incident occurred in what is known as the Sunset Room 
Casino at the King Bay Holiday Village and commenced 
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with an exchange of words which became increasingly loud 
and heated, culminating in Mr X confronting the Applicant 
and attempting to draw him into a physical altercation. 

Witness evidence was given by a number of persons who 
were present during the incident. Evidence was also given 
by the Respondent's General Manager, Mr Finnin, who, 
while not being a witness to what had occurred, had inquired 
into the incident and on the basis of his enquiry had sought 
the resignations of both the Applicant and Mr X. 

The facts as they are revealed by the evidence are that on 
the night of Saturday, 18 July 1992 Mr X, who was on duty 
at the time, was asked to join two persons at a table in the 
Cygent Grill Restaurant for a drink. One of those persons 
was a Mr Stewart who was leaving the Respondent's 
employment and was central to the reason why Mr X was 
asked to join the table and to later join with Mr Stewart and 
others in the Casino adjacent to the Restaurant. At about 
2.00am that night, after he had completed his duties, the 
Applicant was asked to join the table in the Casino where 
Mr X and other past and present management personnel had 
been drinking with Mr Stewart. The atmosphere at the table 
at that time was friendly with what was described as normal 
bar room banter being exchanged. As time progressed, 
however, the exchanges between Mr X and the Applicant 
reached the point where they became loud and abusive with 
obscenities being freely used. This went on for some time 
until Mr X suddenly rose to his feet, took an aggressive 
stance over the Applicant and demanded that he join him 
outside to settle the issue which had developed between 
them. At one point the Applicant reminded Mr X of the 
positions held by each of them with the Respondent and told 
him that he would not fight with him. After Mr X had risen 
to his feet another person at the table, Mr Abdulla, the 
Maitre d' of the Cygnet Grill Restaurant operated by the 
Respondent, told the Applicant to remain seated and pointed 
out that if he responded as Mr X sought him to do, both he 
and Mr X would face dismissal. The Applicant did as he was 
told by Mr Abdulla and remained in his seat, half turning 
his back to Mr X. At about that same point in time Mr X 
was restrained from behind by the Casino security officer 
who took Mr X in what was described as a "choker" hold 
causing him stress and to become more agitated. In his 
attempts to break free of the hold on him by the Casino 
security officer Mr X accidentally struck the Applicant on 
the back of the head. In the belief that the blow was 
deliberate the Applicant started to rise in order to confront 
Mr X but was stopped by Mr Abdulla who told him that he 
had seen the blow and that it was accidental. Mr Abdulla 
instructed the Applicant to remain seated and he complied. 
In an attempt to defuse the issue Mr Abdulla also asked the 
Applicant to accompany another member of the table to the 
kitchen area to collect some music discs which had been lent 
to the Casino. Mr Abdulla then assisted in ending what was 
described as the scuffle between Mr X and the Casino 
security officer and assisted Mr X from the room and to his 
quarters. While Mr Abduila's actions placed physical space 
between Mr X and the Applicant, the abusive exchange 
between them continued until Mr X had left the room. 

All this had occurred between about 2.00am and 3.00am 
in the Sunset Room Casino which is an area open to the 
public. It was the case, however, that the Casino was closed 
at about 2.15am and any patrons who were in the room left 
at about that time. There was no evidence to establish that 
the incident was witnessed by patrons of the Casino outside 
of the group at the table. 

The incident was reported to Mr Finnin who at the time 
was in Perth. On the instructions of Mr Finnin, Mr X was 
immediately suspended on full pay pending an enquiry into 
what had occurred. On his return from Perth Mr Finnin 
interviewed Mr Lang, Food and Beverage Manager, the 
person who originally reported the matter to him. The other 
persons interviewed were the Applicant, Mr X, Mr 
Henderson, Mr Abdulla and Mr Palmer. With the exception 
of Mr Lang all of those interviewed were witnesses to the 
incident. Only Mr Lang and Mr Palmer, the security officer 
who restrained Mr X when he confronted the Applicant, 
were not called to give evidence at the Commission hearing. 
On the completion of his enquiry Mr Finnin concluded that 

both the Applicant and Mr X had misconducted themselves 
and asked for their resignations. Mr X apparently responded 
by submitting his resignation but the Applicant did not. As 
a consequence the Applicant was summarily dismissed. 

The evidence of the severity of the exchanges between the 
Applicant and Mr X leading to the point where Mr X 
confronted the Applicant was varied for the reason that in 
the early stages the exchanges were intermittent and most 
of the persons at the table left for short periods of time to 
attend to work related matters or to gamble or for other 
reasons. 

Both Mr McLane for the Applicant and Mr Macaree for 
the Respondent drew the Commission's attention to the law 
to be applied in cases of summary dismissal. 

Mr McLane referred to The Australian Workers' Union, 
Western Australian Branch, Industrial Union of Workers, v. 
Co-Operative Bulk Handling Ltd (No. CR 294 of 1984) and 
Edward M. Morgan v. Co-Operative Bulk Handling Ltd (No. 
636 of 1984) as authority for the proposition that— 

" If individuals are engaged in a fight and subsequently 
are dismissed for misconduct, generally that is taken 
as the end of the matter. However, if one or any other 
number of perpetrators can show that they were 
innocent victims, then of course it is an injustice to 
inflict upon them the ultimate sanction of summary 
dismissal because they had the misfortune to be dealt 
with improperly by a fellow workmate." 

[64 WAIG 1355 at 1356J 
The matter now before the Commission, however, is 

distinguishable from the CBH matters (supra) in that the 
Applicant was not involved in a physical altercation. A 
matter referred to by Mr Macaree (Arthur John Walsh and 
The Farmers Federation Investment Company Ltd trading 
as Fanners Weekly—70 WAIG 1584) as authority for the 
proposition that a dismissal effected in circumstances where 
obscenities are called but a fight does not actually result is 
also distinguishable on the facts. The question in these 
proceedings cannot be answered by reference to what has 
happened in other circumstances where a fight actually 
occurred. The question is to be answered by a consideration 
firstly of whether there has been a breach by the Applicant 
of the express or implied terms of the contract or a 
demonstrated intention not to be bound by those terms, and 
secondly by assessing whether the breach is sufficiently 
serious to allow a summary termination of the contract (see 
Macken, McCarry and Sappideen (Third Edition) at p. 194). 
In this context the obligation upon the employer is to show 
on balance that the misconduct had in fact occurred. That 
obligation may conveniently be regarded as an evidentiary 
onus, as distinct from the obligation which remains with the 
party who alleges that there has been oppression in justice 
or unfair dealing on the part of the employer towards the 
employee to establish the fact [Newmont Australia Ltd v. 
The Australian Workers Union, West Australian Branch, 
Industrial Union of Workers (68 WAIG 678 at 679)]. 

As Mr Macaree correctly stated, the question to be 
investigated by the Commissioner is not a question as to the 
respective legal rights of the employer and employee but 
whether the legal right of the employer has been exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. [Miles v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch (65 WAIG 385) 
(The Undercliffe Nursing Home Case)]. 

On balance I find that the Respondent has not discharged 
the onus of showing that the Applicant misconducted 
himself in such a way as to demonstrate a breach of the 
express and implied terms of the contract or that he had 
demonstrated an intention not to be bound by its terms. To 
the extent that there was misconduct I do not consider that 
it was of such a serious nature as to justify the summary 
dismissal of the Applicant. 

The conduct of the Applicant certainly reflected unac- 
ceptable behaviour deserving of a reprimand and warning. 
It was demonstrated, however, that his role in the incident 
was somewhat different to that of the other participant, and 
that the ultimate sanction of summary dismissal in the 



2848 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

circumstances was not a fair exercise of the employer's 
rights. It could not be said that the actions of the Applicant 
were so serious as to amount to a rejection of the 
employment contract. 

A review of the witness evidence for both the Applicant 
and the Respondent reveals a number of fundamental facts 
which were consistent throughout. Firstly, there was an 
ongoing but intermittent exchange of words between the 
Applicant and Mr X which commenced as normal bar room 
banter but which became more intense as time progressed, 
culminating in both persons using abusive and offensive 
language towards one another. There is little doubt on the 
evidence that both Mr X and the Applicant were equal 
participants in this behaviour. Mr X was regarded as being 
on duty at the time, because of his role as Weekend Duty 
Manager. The Applicant was not on duty. 

While there was evidence that there were some patrons 
in the vicinity where the events described had occurred, 
there was no evidence that they observed or were affected 
by those events or that they caused them to leave the 
premises as the Respondent suggested. 

The nature of the exchanges between the Applicant and 
Mr X was such that not all of the witnesses considered that 
anything seriously untoward was occurring until Mr X 
confronted the Applicant. In this respect Mr Henderson, the 
Casino security officer, said that he had entered the Sunset 
Room Casino and observed the exchanges between the 
Applicant and Mr X for something like 45 minutes. 
However, all of the other witnesses to the incident said that 
while they had observed that ill-feeling was developing 
between the Applicant and Mr X they did not note it to be 
a matter of concern until Mr X got to his feet and attempted 
to get the Applicant to fight him outside of the premises. In 
fact in his evidence Mr Abdulla commented that even when 
Mr X first rose to his feet nobody believed that there was 
going to be a fight and that it looked "like a joke" 
[Transcript p. 53], None of the witnesses formed the 
impression that a fight inside the premises may have 
occurred. 

There was no actual physical altercation between the 
Applicant and Mr X and in fact the evidence revealed that 
Mr Abdulla, who was present at the time, had control over 
the situation. Partly as a result of Mr Abdulla's influence, 
the Applicant refused to respond to the challenge by Mr X 
to take their dispute outside the premises, remained in his 
seat and turned away from Mr X. The only physical 
exchange which occurred was when Mr X was placed in a 
choker hold by the Casino security officer, cutting off his 
supply-of air. In his effort to break free of the hold placed 
on him by the Casino security officer, Mr X accidentally 
struck the Applicant in the back of the head. This was the 
only blow that was struck and even then the Applicant 
accepted Mr Abdulla's observation that the blow was 
accidental and responded to his direction not to retaliate. 
Although it was acknowledged that in the exchanges 
between the Applicant and Mr X, the Applicant made 
comments which caused Mr X offence, it was considered by 
those present that Mr X was the aggressor when the incident 
came to a head and that the Applicant exercised considerable 
restraint in refraining from being drawn into a fight. With 
the exception of Mr Finnin, the witnesses called to give 
evidence on behalf of both the Applicant and Respondent 
expressed the view that the Applicant was not at fault. 
According to two witnesses, this view was expressed by 
them to Mr Finnin when they were interviewed by him in 
the course of his investigation. 

The evidence also revealed that both the Applicant and 
Mr X were good employees who had been on friendly terms 
and that their actions on the night in question were out of 
character. According to Mr Finnin in the Schedule to the 
Notice of Answer and Counter Proposal lodged with the 
Western Australian Industrial Relations Commission in 
response to the Application, this was not the first time the 
Applicant had teen involved in a "similar physical 
altercation" whilst in the employ of the Respondent. This 
was said in the Notice of Answer and Counter Proposal to 
be a factor in the decision that he be summarily dismissed. 
However, no evidence was brought by the Respondent in 

relation to those incidents and it would appear from the 
evidence called on behalf of the Applicant that his 
involvement in both cases was to assist in ending the 
altercations rather then being a participant in them. In both 
cases the police became involved and there were no 
suggestions of improper conduct by the Applicant. At no 
stage was he counselled or cautioned about his involvement 
in the incidents. In fact in one incident the Applicant did no 
more than respond to a cry for help from a guest who was 
under attack and the attacker was later charged with assault. 

There were also other inconsistencies between the Notice 
of Answer and Counter Proposal and the evidence which can 
be briefly summarised as follows: 

• Point 2 of the Answer alleged that "... the argument 
escalated to the point where customers felt forced to 
leave the premises". There was however, no enquiry 
to substantiate that allegation and none of the direct 
evidence supported such a conclusion. 

• Point 3 of the Answer stated that "Despite directions 
to both employees involved to cease their unaccept- 
able behaviour the incident degenerated into a 
physical scuffle during which the Applicant was 
allegedly accidently struck on the back of the head". 
The facts as I have found them to be confirm the 
accidental blow but it is dear that the Applicant had 
complied with directions to refrain from responding 
to Mr X and was not himself involved in the 
"physical scuffle". There was no evidence of 
directions to the employees about their behaviour at 
any time prior to the challenge by Mr X to the 
Applicant. 

The Applicant's account of events was generally consis- 
tent with the account of events given by other witnesses, 
with the exception of Mr Finnin. There was nothing in what 
the Applicant said or in his demeanour which would cause 
me to doubt his evidence. It is also fair to say that Mr Finnin 
presented as a truthful witness. The fact is, however, that his 
views were formed from what he had been told by others 
who had witnessed the incident and he was influenced by 
his belief that there had been concern in the past about the 
Applicant's attitude and aggressive behaviour. 

Under cross examination Mr Finnin conceded that none 
of the evidence before the Commission indicated that the 
Applicant had provoked the "attack" by Mr X and that the 
actions of both Mr X and the Applicant were out of character 
[Transcript p. 67], It was also apparent that he had little real 
knowledge of alleged past complaints about the Applicant. 
This is reflected in the following exchange in the course of 
cross examination. 

Mr McLane: 
" Did you take any steps to deal with these incidents?" 

Mr Finnin: 
" —I didn't because I wasn't there. I believe that these 

incidents happened outside my tenure" 
[Transcript p. 68] 

There was no evidence put before the Commission to 
support Mr Finnin's belief in this regard. 

On the evidence before the Commission there is nothing 
to indicate that the employment relationship between the 
Applicant and the Respondent could not be re-established. 
On his own evidence Mr Finnin conceded that he and the 
others who actually witnessed the incident were surprised 
at what had occurred and that it was "very out of character'' 
[Transcript p. 67]. There appeared to be no animosity held 
towards the Applicant by any of the witnesses called, 
including Mr X, and he was regarded to be good at his work. 

In the light of all that is said above, the claim is 
determined in favour of the Applicant and will be reflected 
in an Order that he be reinstated in the position from which 
he was dismissed and be compensated for loss of remunera- 
tion and accommodation allowance. No details were put 
before the Commission in relation to the quantum of the loss 
incurred. The parties are therefore directed to address this 
matter with a view to reaching an agreement on an 
appropriate sum, taking into account any income received 
by the Applicant since the date of dismissal. The sum agreed 
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is to be notified to the Commission within three working 
days of the date of issue of these Reasons for Decision so 
that Minutes of the Order to reflect these Reasons for 
Decision may be finalised. 

Appearances: Mr D.C. McLane appeared on behalf of the 
Applicant. 

Mr S. Macaree appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Uldis Svems 

and 
Advanced Food Systems International Limited. 

No. 970 of 1992. 
COMMISSIONER R.N. GEORGE. 

16 November 1992. 
Order. 

HAVING heard Mr D. McLane and later Mr P. Harris on 
behalf of the Applicant and Mr S. Macaree and later Mr D. 
Jones on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That the Applicant Mr Svems be reinstated in 
employment with the respondent on conditions no 
less favourable than those to which be was entitled 
at the time of dismissal, including accommoda- 
tion. 

2. That the Applicant Mr Sverns present himself to 
commence work at the start of his ordinary shift 
on Tuesday. 17 November 1992. 

3. That the Respondent pay to the Applicant the sum 
of $3,589.79 (nett) within 14 days of the date 
hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Theodore Thambipillai 

and 
J.H. Computer Services Pty Ltd. 

No. 1010 of 1992. 
COMMISSIONER J.F. GREGOR. 

18 November 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner) 

THE COMMISSIONER: This is an application by Theodore 
Thambipillai for an Order pursuant to Section 29 of the 
Industrial Relations Act 1979 for what he claims are 
outstanding benefits said by him to be due pursuant to a 
contract of employment that he once had with J.H. 
Computer Services Pty Ltd (the Respondent). 

Mr Thambipillai says that after being interviewed by one 
Michael Miller he was engaged as a computer service 
engineer in the employ of the Respondent. That contract of 
employment commenced some time in 1991 and continued 
until it was brought to an end, in what are now disputed 
circumstances, on the 26th of June 1992. Mr Thambipillai 
says that he has a contractual entitlement to a sum of money 
said to arise from the failure of the Respondent to give him 
notice of termination. 

Mr Thambipillai says that there is no written contract 
between the parties, even though he asked for and thought 
that one would be forthcoming. He therefore drew the 
conclusion that he would be entitled to a period of notice 
when the contract was brought to an end. Having heard the 
evidence of Michael Miller one can say that is how the 
Respondent may have viewed the contract, if it had been 
brought to a conclusion in ideal circumstances, as well. 

However, there is a dispute about the way the contract 
was brought to a close. Mr Thambipillai and Mr Miller had 
a discussion on or about the 26th of June 1992. Mr 
Thambipillai thinks that, as a result of that discussion, he 
had a further two weeks to serve with the Respondent. 
However, the Respondent's evidence is to the contrary. Mr 
Miller says that Mr Thambipillai came to him to discuss 
bringing the contract to an end because he wished to go out 
into business on his own. Mr Miller considered the 
circumstances; he had some work he wished Mr Thambipil- 
lai to complete and he decided that it would suit both of the 
parties if the contract was brought to a close by the end of 
the financial year, which was three working days later. He 
says he agreed to that and he says that he passed that 
information to the Principal of the Company. Jennifer Clay. 
Ms Clay's evidence is corroborative of this assertion. 

Ms Clay also gave evidence. She said that she considered 
the circumstances over the weekend and it concerned her 
that Mr Thambipillai had advised that he was going to go 
out in what amounted to opposition to her firm. Because of 
that she decided that it was in the interests of the Respondent 
to bring the contract to a close immediately. She says that 
she tried to contact Mr Thambipillai over the weekend and 
was unable to do so, but on the first opportunity, which was 
the Monday following, she had a meeting with Mr 
Thambipillai. There is some doubt as to who was present 
at the meeting, but apart from the question of corroboration, 
it is not material. What is material is what happened at that 
meeting. 

Ms Clay certainly was there. She recalls that she said to 
Mr Thambipillai that she was dissatisfied with the circum- 
stances of the separation and she avers that the parties agreed 
to bring the contract to a close immediately and there was 
an agreement made on that basis. Mr Thambipillai accepted 
the agreement, went and said goodbye to those in the office 
and left. 

There is some doubt as to the evidence; there are some 
differences between versions offered by the parties. Insofar 
as the evidence of Mr Thambipillai is concerned, I have 
taken into account that he was unrepresented in this hearing, 
but his evidence was quite limited in respect of any dealings 
he would have had with Michael Miller. For the main part, 
except under cross examination, the evidence of Michael 
Miller is unchallenged. I accept his evidence. Insofar as 
Jennifer Clay is concerned, I also find her evidence to be 
acceptable such that it throws light upon the events. 
Therefore, where there are differences between the evidence 
of the parties I have to favour the evidence of the 
Respondent, more from the basis of probable omission in the 
evidence of Mr Thambipillai than anything else. 

Mr Thambipillai says that he was entitled to notice at the 
end of the contract. He admits, though, that there were no 
discussions about that when he was engaged but he would 
have the Commission imply a term of notice into the 
contract. The terms upon which notice can be implied into 
a contract are set out in BHP Refinery (Westernport) v. 
Hastings Shire Council (1978) 52 ALJR 20. 

Without applying the rules in any detail, it is essential in 
implying a term into a contract that it be necessary to give 
business efficacy to the contract; it should have been so 
obvious that the parties would have realised at the time they 
made the contract that the term to be implied was present. 
However, that a term can be implied into the contract, and 
if that term is notice, such implication does not necessarily 
specify the amount of notice. I can accept that notice ought 
to be implied into the contract and there are decisions of the 
Industrial Appeal Court which are authority for that. 
However, once the term of notice is to be implied then other 
criteria must be applied. 
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Those criteria have been set out by the Full Bench in 
Tarozzi v. WA Italian Club (1991) 71 WAIG 2499. It is 
sufficient to say that given the circumstances in this industry 
and the admissions by Mr Miller, it is not unreasonable to 
imply a period of two weeks' notice into the contract. If a 
contract is brought to a conclusion in what you might call 
normal circumstances a period of notice would be given. As 
to pay in lieu of notice, that is another matter, but in the 
circumstances, is one I do not need to explore. There is a 
difference between being entitled to a period of notice and 
being entitled to a liquidated damage, in effect of payment 
in lieu of notice, if that notice is not given or served. 
However, because of the findings on fact 1 will make 1 do 
not have to draw that difference. 

What has occurred in this case is, and I so find, that there 
was a period of notice of two weeks, or in the alternative 
such notice can be implied into the contract, but in 
conversations between Mr Thambipillai and Michael Miller 
on the 26th of June 1992 that there was a consensual 
agreement made to vary that contract. The consensual 
agreement was to the effect that the period of notice would 
come to an end at the end of the financial year. That meant 
as of Friday the 26th of June there was a further period of 
three working days left until the end of the financial year. 
That new agreement was in force from the Friday. 

There was a further variation to the agreement on Monday 
in a conversation between Jennifer Clay and Theodore 
Thambipillai, such that another consensual agreement was 
made to bring the contract to a close immediately. There is 
no sign in the evidence I have before me of any duress 
applicable to the Applicant in this case. In those circum- 
stances on the dicta in Simons v. Business Computers 
International Pty Ltd (1985) 65 WAIG 2039 I am to discover 
existing rights due under the contract at the date of the 
termination of it to ascertain whether, pursuant to Section 
29(b)(ii) of the Act there is any residual benefit. 

On the findings I have made, as at the time of termination 
there was no residual benefit and therefore there is no basis 
to apply the powers in Section 29(b)(ii) of the Act. 

For those reasons the claim will be dismissed. 
Appearances: Mr T Thambipillai appeared on his own 

behalf. 
Ms J Clay appeared on behalf of J.H. Computer Services 

Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Theodore Thambipillai 

and 
J.H. Computer Services Pty Ltd. 

No. 1010 of 1992. 

COMMISSIONER J.F. GREGOR. 
18 November 1992. 

Order. 
HAVING heard Mr T Thambipillai on his own behalf and 
Ms J Clay on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francine Velletri 

and 
Scottish Pacific Business Finance Pty Limited. 

No. 1047 of 1992. 
COMMISSIONER A.R. BEECH. 

3 December 1992. 
Reasons for Decision. 

THE COMMISSIONER: By this application, the applicant 
alleges that she was unfairly dismissed, and seeks reinstate- 
ment to her former position. The respondent opposes the 
claim. 

The respondent is engaged in the business of factoring 
whereby the respondent provides finance secured by debts 
created by a client with its customers. The respondent 
operates nationally and is based in Sydney. It maintains a 
two-person office in Perth, consisting of a State Business 
Development Manager, and a Secretary/Marketing Assis- 
tant. This latter position is the one in which the applicant 
had been employed since November 1986, and from which 
she was dismissed on the 22nd June 1992. 

A number of issues within the central claim were debated 
before the Commission and the Commission was provided 
with much detail of the operations of factoring as carried out 
by the respondent. Evidence was called from the applicant, 
from Mr Isenberg the Managing Director based in Sydney 
and also from Mr Browning the State Business Development 
Manager. It has not however been necessary to deal with 
every issue that has been raised. What follows is the 
Commission's understanding of those issues which are 
required to be dealt with in order to deal with the claim 
made. 

The Commission turns to the manner of dismissal. The 
decision to dismiss was made by Mr Isenberg and was based 
upon the information from an investigation by the respon- 
dent of the manner in which the fraud occurred. He did not 
discuss the matter with the applicant beforehand. He did not 
see fit to dismiss the applicant personally, but rather 
instructed another person in Sydney to in turn instruct Mr 
Browning to effect the dismissal. Mr Browning did as he 
was instructed, informing the applicant on a Friday 
afternoon of management's decision and requesting her 
resignation. The applicant was informed that if she did not 
resign, she would be terminated. On the following Monday, 
the applicant informed Mr Browning that she did not intend 
to resign, she believing that she had not done anything 
warranting dismissal, whereupon she was terminated with- 
out notice. The dismissal was effected summarily, and an 
ex gratia payment of four weeks' wages was also made. It 
is quite clear from exhibit 1, a document dated the date of 
the dismissal, the payment was not pay in lieu of notice. The 
onus in this case therefore rests overall upon the applicant, 
but the respondent bears an onus to establish the reason for 
the action taken by it. 

Commencing in November 1991, the respondent was the 
victim of a fraud by a client of long standing and the 
argument of the respondent is that the applicant, who was 
responsible for processing and banking of cheques received 
through the Perth office and forwarding the transaction 
details to the Sydney office, was negligent given her training 
and experience over five years in not noticing and reporting 
the sudden increase in the volume of payments being 
forwarded to the Perth office by the company perpetrating 
the fraud, and also that the payments involved the 
customer's debt being paid by the client. 

Mr Isenberg gave extensive evidence of his knowledge of 
the respondent's operations in all states. Significantly he 
gave evidence of particular knowledge of the Perth office 
and the work and experience of the applicant. Indeed, he 
spoke most favourably of the applicant in the circumstances. 
He gave evidence of the expectations of the respondent, and 
his knowledge that those expectations were within the 
applicant's capacity. Whilst his evidence was subject to 
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extensive cross-examination, that evidence was not broken 
down. Similarly, the evidence of Mr Browning was not 
broken down concerning his understanding of the applicant 
and the circumstances surrounding the events which 
occurred. 

Whether a person is expected to notice irregularities, or 
required to be so aware of the employer's operations that 
unusual or irregular occurrences would be noticeable will 
vary from circumstance to circumstance. In this case, the 
applicant, by her own evidence, was sufficiently aware of 
the respondent's operations. When the applicant was 
cross-examined, she was asked about her knowledge of the 
manner in which factoring was carried out. She admitted that 
she knew from quite an early time in her employment with 
the respondent of the manner in which debts were 
transferred from a customer to the respondent and that from 
that point onwards, the respondent owned the debts. She 
agreed that it is consistent with all of the above that it is not 
correct in terms of procedures that the client pay the debt, 
but rather that the customer pays the debt (transcript page 
62). The following extract from the transcript is illustrative: 

"Question: Indeed, I put it to you that it was stressed 
to you by various people early in your employment 
with Scottish Pacific that that particular matter was 
described as a matter of utter importance, that the debt 
must be paid by the customer and not the client? 

Answer: No, it was never really stressed to me until 
quite a while after I had been working there. 

Question: How long after? 
Answer: Probably I would say a year, may be 

eighteen months even. 
Question: But certainly by the middle of 1991 for 

example, it was well understood by you that it was the 
customer who was paying the debt and not somebody 
else? 

Answer: Yes." 
A little further on the applicant was asked: 

"So again, by, say, the middle of 1991 you did 
appreciate that what was seen by Scottish Pacific as a 
real problem—and we are talking not about the wrong 
party's cheque being provided, we are talking about the 
wrong party handing it over. 

Answer: I knew it was something that Scottish 
Pacific didn't like. I didn't know that it was a real 
problem." (transcript pages 62, 63) 

There was some debate later in the proceedings regarding 
training that may or may not have been given to the 
applicant, and the Commission is satisfied that there was not 
any formal training. The applicant's evidence however does 
indicate that she learned sufficient, whether from informal 
training or merely by experience, to be aware of the above 
fundamentals of factoring. The applicant's evidence also 
embraced the following: 

"Question: Given what you have said about your 
understanding of factoring wouldn't it have been 
quite—isn't it bizarre to suppose that factoring could 
involve the notion of the customer's debt being paid by 
the client? 

Answer: Yes. That is, you wouldn't expect that." 
(transcript page 64) 

The applicant admitted that if it occurred to her that 
something like this was happening it would be a matter that 
would immediately raise concerns in her mind. The 
applicant was asked whether it was the case in relation to 
the Woomera account (the fraudulent account) that there 
were an extremely large number of instances where a cheque 
was sent in where the payee on the cheque was not the same 
as the customer, and the applicant replied: 

"Looking back now, yes, there was quite a num- 
ber." (transcript page 67) 

The evidence is that there were approximately 190 
cheques on the Woomera account and that the applicant 
processed approximately 190 cheques per month from this 
account where there was a "complete mismatch" between 
the payee on the cheque and the customer. The applicant did 

notice that cheques were not paid by the customer and 
noticed it "quite a lot". 

Given the evidence from the Managing Director. Mr 
Isenberg and from the State Business Development Man- 
ager, Mr Browning, regarding their understanding of the 
applicant's duties and responsibilities, the above evidence 
can lead only to the conclusion that whatever may have been 
lacking in the training of the applicant, after the length of 
time she had spent in the job, together with whatever 
"training" she did receive, the applicant was sufficiently 
aware of the operations of the respondent to have been in 
a position to observe and draw to the respondent's attention 
the irregularities which were apparent in the perpetration of 
the fraud. 

The applicant stated that to some extent she did notice 
those irregularities and dealt with them by noting the 
different name of the payee in brackets on the Cash Report 
Forms which she regularly completed and forwarded to the 
head office in Sydney. However the evidence also is that the 
applicant did so for only some and not all of the times when 
these cheques were processed. The applicant also admitted 
that because the cheques themselves were banked and were 
not able to be checked against the Cash Report Forms, the 
person receiving the Cash Report Forms in the Sydney office 
would not know that the payee was not the customer 
(transcript page 73). The evidence from Mr Browning that 
the insertion of the payee's name in brackets might have the 
opposite effect, that is of indicating the existence of a trading 
name associated with the customer and not that there was 
no association between the two at all is quite consistent with 
this evidence. 

The applicant was asked: 
"Do you agree that it was quite an important slip for 

you not to have noted the mismatch on those occasions 
when you didn't? 

Answer: In hindsight, yes." (transcript page 74) 
From the above evidence the Commission is only able to 

conclude that the evidence brought to the Commission by 
the respondent concerning the operation of factoring, the 
fundamental problem associated with a client paying a 
customer's debt, that this was understood by the applicant, 
and that the applicant failed to draw the attention of the main 
office in Sydney to the irregularities represents an accurate 
picture. It is re-inforced in my respectful observation in the 
procedures which the applicant herself drew up and noted 
down for the benefit of any person who may have to perform 
her work for short periods in the event of the applicant's 
illness or short-term absence (exhibit number 11). 

There remain some other matters to be considered. 
Evidence was given that on at least some occasions, the 
fraudulent payments were accompanied with a note which 
could give an indication that the payments were being made 
in accordance with an arrangement between Woomera and 
the Sydney office (exhibit number 12) and that for that 
reason, the applicant may have assumed that the arrange- 
ment was sanctioned by head office in Sydney. The evidence 
overall however does not demonstrate that such a note 
occurred on each occasion, the evidence being that there 
were many occasions when fraudulent payments were made. 
Further, that evidence does not outweigh the evidence 
related earlier in these Reasons for Decision relating to the 
knowledge of the applicant generally regarding the proce- 
dures to be followed. 

There was debate between the parties regarding the 
correct title of the applicant's position, and what may or may 
not be embraced by the term "secretary". However the title 
of a position may not be helpful in deciding what the duties 
and responsibilities of that position may be. It is the function 
actually performed by the employee which is the issue. In 
this case, the evidence from the applicant herself indicates 
that the receipt of cheques and the processing, recording and 
banking of those cheques was a part of her duties. The 
evidence also is clear that the manner in which the fraud was 
perpetrated upon the respondent was such that the person 
performing the above functions, irrespective of the title of 
the position, would be in a position to notice some matters 
of significance. 
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Mr Isenberg made the decision to dismiss, and it was 
suggested by the advocate for the applicant that when that 
decision was made, Mr Isenberg believed that the applicant 
was party to the fraud. As the applicant was not party to the 
fraud, which was conceded by the respondent, the argument 
was put that the decision to dismiss was fundamentally 
flawed. The evidence however does not support that 
suggestion. The evidence is that when the fraud was 
discovered, a team of two people from Sydney visited Perth 
to investigate the fraud, and as a result of that investigation, 
there was no suggestion that the applicant was party to the 
fraud (transcript page 177). Indeed, it was not suggested as 
part of the respondent's case that there was any involvement 
at all of the applicant in the fraud which was perpetrated. 
On the evidence of Mr Isenberg, the decision to dismiss was 
taken after the result of the enquiry was known. 

The Commission is satisfied that the reason for the 
termination was the perceived failure of the applicant in the 
manner described earlier in these Reasons, and which has 
been confirmed by the applicant's evidence. 

It was submitted by the advocate for the applicant that the 
applicant's salary package of $30,000.00 per annum, of 
which the salary component equals $26,000.00 per annum, 
is not a salary commensurate with the responsibility which 
the respondent professes fell to the applicant. Whilst the 
evidence does not allow a firm conclusion to be drawn, the 
applicant's evidence as to her responsibilities and her 
understanding of them is clear. That her salary may not have 
been appropriate to that responsibility is not a matter which 
requires separate consideration in a matter of this nature. 

Mr Isenberg and Mr Browning spoke well of the 
applicant, and favourably of her work. Given the esteem in 
which Mr Isenberg held the applicant, it is surprising that 
the dismissal was effected in the manner that it was. In the 
circumstances, not only was the dismissal effected summa- 
rily, it was done without any demonstration of the regard in 
which the applicant is held by Mr Isenberg. He did not 
terminate the applicant, nor do her the courtesy of at least 
discussing the decision with her. That is not to say that a 
managing director based in the eastern states must person- 
ally terminate an employee in Western Australia. It is to say 
that the manner in which the dismissal occurred given the 
evidence of Mr Isenberg about the applicant and his "hands 
on" approach is at least odd. 

The manner of termination is a factor to be taken into 
account in deciding whether or not the dismissal in any 
particular case is unfair. However whilst the manner of 
dismissal was less than satisfactory in the circumstances, the 
evidence overall does not permit the conclusion that the 
dismissal which occurred was harsh, unjust or unreasonable. 

The application will be determined by an order of 
dismissal. 

Appearances: Mr K.C. Brown on behalf of the applicant. 
Mr TO. Coyle (of counsel) on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francine Velietri 

and 
Scottish Pacific Business Finance Pty Limited. 

No. 1047 of 1992. 
COMMISSIONER A.R. BEECH. 

3 December 1992. 
Order. 

HAVING heard Mr K.C. Brown on behalf of the Applicant 
and Mr TO. Coyle (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Don Wiltshire 

and 
Mainwood Holdings Pty Limited trading as WA Transport 

and Machinery. 
No. 1205 of 1992. 

COMMISSIONER C.B. PARKS. 
26 November 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion is one in which the applicant, Mr Don Wiltshire, claims 
that he has not been allowed benefits by his employer, not 
being benefits under an award, according to his contract of 
employment. The Notice of Application, filed on 17 
September 1992 names Michael G. Hardy, identified as the 
managing director of WA Transport and Machinery, as 
being the respondent employer. 

Mr Hardy, who appeared before the Commission, denies 
that he personally entered any relationship with Mr 
Wiltshire. He asserts that a business titled Mainwood 
Holdings Pty Limited trading as WA Transport and 
Machinery, for which he is the managing director, entered 
into a relationship with Mr Wiltshire trading as Probiz. A 
relationship which he says was not one of service, but for 
service. 

Invoices exhibited to the Commission show that whatever 
the arrangement the applicant had. it was with Mainwood 
Holdings Pty Limited. This entity was therefore joined as 
the respondent to these proceedings and Michael G. Hardy, 
as an individual, struck-out. Although no answer in the form 
prescribed, or within the time prescribed, by the Industrial 
Relations Commission Regulations, 1985 was filed with the 
Commission and served upon the applicant, a statutory 
declaration lodged by Mr Hardy in effect forms an answer 
to the application. 

That declaration asserts that the relationship entered into 
by Mr Wiltshire was that of a consultant and not an 
employee. The question of the jurisdiction of the Commis- 
sion therefore arises. It is incumbent upon the Commission 
before proceeding any further with the substance and merits 
of the application, to determine whether or not it is 
empowered to hear and determine the application. The 
contending parties did not adequately address the Commis- 
sion regarding the nature of the contract relationship that had 
existed between them and therefore the Commission elicited 
relevant information by questioning both parties. 

I am satisfied that both Messrs Wiltshire and Hardy 
answered truthfully to the Commission and provided 
information to the best of their ability. This process 
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established that Mr Wiltshire considered himself to be a 
consultant, as is claimed by Mr Hardy. 

It is apparent that there was some degree of control 
exercised over the daily operations of Mr Wiltshire. 
However, it is clear that at the time of entering the 
arrangement, he viewed himself as entering into a business 
arrangement on behalf of Probiz. No PAYE taxation was 
deducted from the moneys received from Mainwood 
Holdings Pty Limited. Those moneys were paid in response 
to invoices issued to Mainwood Holdings Pty Limited in the 
name of Probiz at a post-office box in Mirrabooka, Western 
Australia. Mr Wiltshire says that to date, no taxation return 
has been lodged in relation to the moneys received, but that 
such return will be lodged as a business return. 

I am satisfied from the foregoing indicia that Mr Don 
Wiltshire had not been an employee of the respondent to this 
application. Section 29 (b)(ii) of the Industrial Relations Act 
1979 limits the right to make an application to this 
Commission, to the class of person described as an 
employee. Therefore, the claim made is outside the 
jurisdiction of this Commission. Accordingly, an order will 
issue for the dismissal of this application. 

Appearances: Mr D. Wiltshire appeared on his own 
behalf. 

Mr M.G. Hardy appeared on his own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Don Wiltshire 

and 
Mainwood Holdings Pty Limited trading as WA Transport 

and Machinery. 

No. 1205 of 1992. 

COMMISSIONER C.B. PARKS. 
4 December 1992. 

Order. 

HAVING heard Mr D. Wiltshire on his own behalf and Mr 
M.G. Hardy on his own behalf, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

Applicant Respondent Commissioner 

Copeland W.A. 
Corea M. 
Costall P. 
Craig A.D. 
D'Souza J. 
Damjanovic P. 
Daniels B. 

Bristile Ltd 247/1992 Parks C. Granted 
Rogers Tbyota 484/1992 Beech C. Discontinued 
Manjimup Country Club Incorporated 121/1992 Salmon C. Discontinued 
Tom Fletcher—Friendly Helpers & F.H. Promotions 1289/1992 Negus C. Discontinued 
Bristile Ltd 250/1992 Parks C. Granted 
Swan Cottage Homes 62/1992 Negus C. Discontinued 
Swan Cottage Homes 63/1992 Negus C. Discontinued 
Peter Isaacson Publications Pty Ltd 1614/1991 Kennedy C. Withdrawn 
Bristile Ltd 243/1992 Parks C. Granted 
Peter Isaacson Publications Pty Ltd 1615/1991 Kennedy C. Withdrawn 
Bristile Ltd 244/1992 Parks C. Granted 
City of Fremantle 260/1992 Halliwell S.C. Dismissed 
Watsons Foods (WA) 579/1992 Parks C. Discontinued 
South West Poultry 57/1992 Negus C. Discontinued 
(Gilbert Johnson) Union Club Hotel 1186/1992 Gregor C. Withdrawn 
L.A. Reimers, Haulage Contractors 254/1992 Halliwell S.C. Dismissed 
Bristile Ltd 1935/1991 Parks C. Granted 
Carlisle—Lathlain Bowling Club 1209/1992 Salmon C. Granted 
Burgtec Australasia Pty Ltd 1451/1992 Beech C. Discontinued 
Woolstores Newspower Newsagency 1201/1992 Salmon C. Discontinued 
Bristile Ltd 1936/1991 Parks C. Granted 
Flesh for Fantasy 111/1992 Parks C. Discontinued 
Bristile Ltd 1937/1991 Parks C. Granted 
Bristile Ltd 1938/1991 Parks C. Granted 
Patrick Mugliston & Co. Solicitors 1606/1991 Salmon C. Discontinued 
Hopkins-Allan Financial Management Services 74/1992 Halliwell S.C. Discontinued 
The Manager, Fitness Factory 323/1992 Beech C. Withdrawn 
Claude Neon Ltd 1605/1991 Beech C. Discontinued 
John Taylor (Tarjap Pty Ltd) 118/1992 Beech C. Withdrawn 
Piedmont Action 1619/1991 Parks C. Discontinued 
Picton Press Pty Ltd 78/1992 Negus C. Discontinued 
(Maureen McKinley c/-) Austotel Management Pty 

Ltd 
820/1992 Salmon C. Discontinued 

Career People Pty Ltd 831/1992 Fielding C. Withdrawn 
Brian Gardner Holden 937/1991 Beech C. Discontinued 
Bristile Ltd 1940/1991 Parks C. Granted 
Control Systems International 1025/1992 Beech C. Discontinued 
Covington Pty Ltd t/a Curtin Catering 1261/1992 Negus C. Discontinued 
Nanango Fishing Co. 39/1992 Halliwell S.C. Discontinued 
Infopage Pty Ltd 1313/1992 Salmon C. Discontinued 
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Applicant 

Davies G. 
Daw K.L. 
Delia A. 
Dobson M.C. 
Dobson P.J. 
Drury V. 
Dyke R.G. 
Earle P.A. 
Eastham J. 
Electrical, Electronics, 

Foundry and 
Engineering Union 

Electrical, Electronics, 
Foundry and 
Engineering Union 

Ellis U.K. 
Emery T.K. 
Firth J. 
Fleming L.E. 
Foster S J. 
Foster T.G. 
Gallop M. 
Gerloff K. 
Gorham K. 
Greenwood C. 
Griffiths J.F. 
Griffiths J.F. 
Hamlet PJ. 
Hammond A.W. 
Hansen J. 
Harbrow D. 

Harbrow T.W. 

Harper L.A. 
Haustead K.A. 
Heard BJ. 
Hellier A. 
Hislop C. 
Hodge CM. 
Hopman M. 
ingham Glenn 
James R.A. 
Jefftee E.J. 
Johns V. 
Johnson P. 
Karanfilovic T. 
Kenny J.A. 
Kimberley G. 
King L. 

Lampard J. 
Leitner C. 
Lindsay C.D. 
Lipple I. 
Lloyd D. 
Mableson B. 
Maclntyre L. 
Mangham S. 
Mangham S. 
Manook K.L. 
Margaretic D. 
Marion J.C. 
Marsh R.W. 
Martinov V. 
Mavrick B. 
Maxwell T. 
Mayall D.C. 
McAllister W. 

McAulay J. 
McGowan M. 
McGregor C.M. 

McKay B. 
Minge P. 
Mitchell D.C. 
Monforti G. 
Mosson B.C. 

Mosson B.C. 
Mueller N. 
Murray S.M. 

Respondent 

G.B.C. Australia Pty Ltd 
Civils Australia Pty Ltd 
Barrier Pearls Pty Ltd 
Quality Cafe and Club Equipment (WA) Pty Ltd 
(Peter Heelan) Happy Pets Mobile Hydrobath 
Carnarvon Medici Service Aboriginal Corporation 
TCG Systems Automation Pty Limited (NSW Inc) 
Blundell's Pty Ltd 
Bristile Ltd 
"TUrbine Components Pty Ltd 

Tirbine Components Pty Ltd 

Cruise Holdings Pty Ltd 
Ausmic Environmental Industries 
Compac Marketing 
Rural Equities Australia Ltd 
BHP Iron Ore Limited 
Alcoa Australia 
Bristile Ltd 
Bristile Ltd 
Dampier Engineering Pty Ltd 
Big Rock Toyota 
Heytesbury Stud Pty Ltd 
Heytesbury Stud Pty Ltd 
AWP Contractors (WA) Pty Ltd 
Vanguard Press Pty Ltd t/a Vanguard Press 
Shazabak Pty Ltd t/a Roy Weston Real Estate 
New Image Holdings Pty Ltd t/a Barclays Pest 

Control & Hygiene Service 
New Image Holdings Pty Ltd t/a Barclays Pest 

Control & Hygiene Service 
Tfechnilite Pty Ltd 
Tarragon Holdings t/a Roy Weston Hillarys 
El Questro Station 
Paris Match Pty Ltd 
Poinsiana Road House 
Anthony Alfred Wilkie 
South East Community Development Council 
Discount Freight Express 
The Commissioner, Public Service Commission 
Angora Pty Ltd t/a Dick Smith Electronics 
Emmett Investments Pty Ltd t/a Shell Road House 
Charlie Barbagallo—Barbagalio Bros 
City of Stirling 
Cruise Holdings Pty Ltd 
Davro Interiors (1990) Pty Ltd 
Eduardo Petagna and Guiseppe Grassi (Bassett 

Nominees Pty Ltd t/a The Q Club 
Crocodile Catering Pty Ltd 
Photo Corporation of Australia 
Anthony H. Bock 
Home Building Society 
Business News 
Airoh Sales and Service Pty Ltd 
Nass Tree Lopping Service 
BHB Corporation Limited 
BHB Corporation Limited 
Cockburn Hire Services 
Geofabrics Australasia Pty Ltd 
Berkeley Challenge Pty Ltd 
Bristile Ltd 
Ampac Industries (WA) Pty Ltd 
MRT Private Tbtors (Mr Bob Timer) 
Bristile Ltd 
Y.H.A. of W.A. Inc 
PAR Holdings Pty Ltd t/a Kelly & Maughan Real 

Estate 
Royal Perth Golf Club 
Boat Torque Cruises Pty Ltd 
Darima Nominees Pty Ltd Trustee for the Solomon 

Family Trust t/a World Literacy International 
Chadson Holdings t/a Wiluna Hotel 
Newmont Mining 664/1991 
Mt Edon Tarmoola Operations 
BDO Nelson Parkhill 
Australian Electrical, Electronics, Foundry and 

Engineering Union 
Haymarket Publishing 
The Home Away from Home Incorporated 
Novell Holdings Pty Ltd 

Number Commissioner Result 

1206/1992 Beech C. Discontinued 
918/1992 Gregor C. Discontinued 
982/1992 Gregor C. Granted 
972/1991 Negus C. Discontinued 
775/1992 Negus C. Discontinued 
1488/1991 Parks C. Dismissed 
1320/1992 Salmon C. Discontinued 
1061/1992 Salmon C. Discontinued 
1939/1991 Parks C. Granted 
1315/1992 George C. Withdrawn 

1314/1992 George C. Withdrawn 

883/1992 Salmon C. Discontinued 
878/1992 Halliwell S.C. Discontinued 
945/1992 Halliweil S.C. Discontinued 
1256/1992 Parks C. Granted 
1486/1991 Gregor C. Dismissed 
10/1992 Gregor C. Withdrawn 
248/1992 Parks C. Granted 
245/1992 Parks C. Granted 
1272/1992 Gregor C. Discontinued 
212/1992 Negus C. Discontinued 
917/1992 Negus C. Discontinued 
751/1992 Negus C. Discontinued 
974/1992 Gregor C. Withdrawn 
1282/1992 Negus C. Discontinued 
1240/1992 Fielding C. Withdrawn 
824/1992 Negus C. Discontinued 

826/1992 Negus C. Discontinued 

1130/1992 Gregor C. Granted 
667/1992 Beech C. Withdrawn 
910/1992 Gregor C. Discontinued 
20/1992 Negus C. Discontinued 
1459/1992 Beech C. Discontinued 
871/1992 Fielding C. Granted 
145/1992 Salmon C. Discontinued 
1078/1992 Negus C. Discontinued 
1616/1991 Negus C. Discontinued 
1128/1992 Beech C. Discontinued 
335/1992 Fielding C. Dismissed 
842/1992 Gregor C. Discontinued 
1806/1991 Negus C. Discontinued 
882/1992 Salmon C. Discontinued 
253/1992 Negus C. Discontinued 
822/1991 Negus C. Correction Order 

1060/1992 Beech C. Discontinued 
867/1992 Gregor C. Discontinued 
191/1992 Parks C, Discontinued 
304/1992 Negus C. Discontinued 
491/1992 Negus C. Discontinued 
7/1992 Halliwell S.C. Discontinued 
42/1992 Negus C. Discontinued 
752/1992 Negus C. Discontinued 
215/1992 Negus C. Discontinued 
658/1991 Beech C. Dismissed 
1661/1991 Beech C. Discontinued 
1276/1992 Parks C. Discontinued 
1941/1991 Parks C. Granted 
1751/1991 Gregor C. Discontinued 
95/1992 Beech C. Discontinued 
246/1992 Parks C. Granted 
793/1992 Gregor C. Dismissed 
1958/1991 Halliwell S.C. Discontinued 

1325/1992 Parks C. Discontinued 
1133/1992 Halliwell S.C. Withdrawn 
1837/1991 Halliwell S.C. Discontinued 

1091/1992 Salmon C. Discontinued 
Gregor C. Discontinued 
115/1992 Gregor C. Granted 
1136/1992 Salmon C. Discontinued 
1143/1991 Salmon C. Dismissed 

1142/1991 Salmon C. Dismissed 
1915/1991 Negus C. Withdrawn 
809/1992 Kennedy C. Withdrawn 



Commissioner Result 

Nelson D. The Chairperson, Southern Suburbs Progress 
Association Aboriginal Corporation 

995/1992 Parks C. Discontinued 

Nelson L.F. The Collective, Nardine Wimmins Refuge 1959/1991 Kennedy C. Discontinued 
Nichoils K.L. United Way (WA) Inc. 1707/1991 Parks C. Dismissed 
Palmer A. The Securities Institute of Australia 472/1992 Beech C. Withdrawn 
Pember B. Bristile Ltd 1942/1991 Parks C. Granted 
Finer J. Halliburton Logging Services 459/1992 Beech C. Discontinued 
Pope P.S.P. Coleman and Gardner Pty Ltd 1283/1992 Kennedy C. Withdrawn 
Pozzi R. Gail Force Australia, Gail Sheedy & Associates & 655/1992 Negus C. Discontinued 

Associated Companies 
Preston J. Western International Travel Pty Ltd 1296/1991 Salmon C. Dismissed 
Prior N. Vanguard Press Pty Ltd 1145/1992 Negus C. Discontinued 
Quici J. John Taylor Contractor 915/1992 Gregor C. Discontinued 
Ramsbottom J. Midland Debt Counselling Service (Inc) 45/1992 Halliwell S.C. Withdrawn 
Raymond R.A. Puro-lbchnology Australia Pty Ltd 737/1992 Kennedy C. Withdrawn 
Revell V.A. Bristile Ltd 1943/1991 Parks C. Granted 
Ries T. Kennedy Cleaning Services Group 1049/1992 Parks C. Discontinued 
Roberts K. Radio West Broadcasters 958/1991 Negus C. Discontinued 
Roberts K.L. AWP Contractors (WA) Pty Ltd 973/1992 Gregor C. Withdrawn 
Robinson R. Bristile Ltd 249/1992 Parks C. Granted 
Robinson S.W. Bristile Ltd 1944/1991 Parks C. Granted 
Rogan H. Arthritis Foundation of Western Australia 1243/1992 Beech C. Discontinued 
Rose A.E. Superline Plastic 1385/1992 Beech C. Discontinued 
Rotherham B.C. Computer Decisions 100/1991 Gregor C. Discontinued 
Santa Maria G. Jason Windows 265/1992 Beech C. Withdrawn 
Sargeant J. Bristile Ltd 1945/1991 Parks C. Granted 
Sargent J. Bristile Ltd 244/1992 Parks C. Granted 
Saunders G.T. Personalised TUition Services Pty Ltd 659/1992 Halliwell S.C. Granted 
Silke D.W. Cardinal Contractors Pty Ltd 369/1992 Gregor C. Discontinued 
Simpson N.M. Grosvenor Hill (WA) Pty Ltd 1275/1991 Kennedy C. Withdrawn 
Slekowetz W. Coloro (WA) Pty Ltd 1217/1988 Parks C. Dismissed 
Smith C. Algar Bums System Centre Pty Ltd 131/1992 Salmon C. Discontinued 
Snow P.L. Metro Brick 1284/1992 Fielding C. Withdrawn 
Snow P.L. Metro Brick 881/1992 Fielding C. Withdrawn 
Soltwisch J. Bristile Ltd 251/1992 Parks C. Granted 
Souza R.S. Setlaw Pty Ltd t/a Magic Apple Wholefood Kitchens 1168/1992 Salmon C. Discontinued 
Sparrow G. Associated Electronic Services Ltd 214/1992 Beech C. Withdrawn 
Stevenson V. Cruise Holdings Pty Ltd 884/1992 Salmon C. Discontinued 
Stolk I. Mecaid (Australia) Pty Ltd 28/1992 Halliwell S.C. Granted 
Sutton J. Smileys Day Care 1324/1992 Negus C. Discontinued 
Sylvester C.P. Harris Marine 1156/1992 Kennedy C. Withdrawn 
Taylor W. Bristile Ltd 252/1992 Parks C. Granted 
Tfeng P.L. Geographe Replacement Parts 1162/1992 Gregor C. Discontinued 
Thick C. Smileys Day Care 1255/1992 Negus C. Discontinued 
Tingley F.J. Greenkeepers (Peter Wyss) 946/1992 Salmon C. Discontinued 
Tonts M. Kalgoorlie Regional Hospital 59/1992 Gregor C. Discontinued 
Triplett C.D. J. Corp 1877/1991 Negus C. Withdrawn 
Urlus I. South East Community Development Council 146/1992 Salmon C. Discontinued 
Valentine J. Cordova Homes Pty Ltd 1275/1992 Halliwell S.C. Discontinued 
Vander-Ploeg A.A. Oceanway Pty Limited t/a Deluxe Australia 66/1991 Beech C. Discontinued 
Vanderkley F. The Managing Director, Sly & Weigall 663/1992 Beech C. Discontinued 
Vassallo L.C. St John Ambulance Australia—WA Ambulance 905/1992 Kennedy C. Discontinued 

Service Inc. 
Watson L. Airport Retail Enterprise (Daryl Morse-Evans) 1231/1992 Salmon C. Discontinued 
Wearne D.J. Streeter & Male Pty Ltd 827/1992 Negus C. Discontinued 
Webb NX. Edments Jewellers (Karrinyup Branch) 994/1992 Beech C. Discontinued 
Welch S. Daily News Pty Ltd (Authur Anderson & Co 734/1991 Negus C. Discontinued 

Wells B. 
appointed Liquidator) 

Woodvale Tavern 305/1992 Salmon C. Discontinued 
Wendt Y. La Plaza Pty Ltd t/a Classics International Club 

Restaurant 
1008/1992 Halliwell S.C. Granted 

West C. Mandeville Holdings (Australia) Pty Ltd 938/1992 Gregor C. Discontinued 
Weston R.J. Clouds Cafe 17/1992 Negus C. Discontinued 
Wieland F. (Janet Farquhar) Wonderland of Tbys 1131/1992 Beech C. Withdrawn 
Wilkinson C.L. Kailis Bros. Pty Ltd 1322/1992 Kennedy C. Withdrawn 
Williams P. Plutonic Gold Mine 1221/1992 Gregor C. Withdrawn 
Williams S. Lattice Land 1135/1992 Salmon C. Discontinued 
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CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Chei Australia Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. C 546 of 1992. 

Electrical Contracting Industry Award 
R 22 of 1978. 

COMMISSIONER R.N. GEORGE. 
13 November 1992. 

Order. 
WHEREAS conferences were held on 18th September, 28th 
October and 5th November 1992 pursuant to Section 44 of 
the Industrial Relations Act 1979; and 

Whereas at the conclusion of those conferences agree- 
ment was reached to the terms of the fflsmelt (CHEI 
Australia Pty Ltd) Construction Order No. C 546 of 1992. 

Now therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Msmelt (CHEI 
Australia Pty Ltd) Construction Order No. C 546 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Hours of Work 
6. Site Allowance 
7. Boots 
8. Clothing 
9. Industrial Relations Procedure 

10. Termination/Redundancy 
11. No Extra Claims 
12. Term 

3.—Area and Scope. 
This Order shall apply to all employees of CHEI Australia 

Pty Ltd who are bound by the Electrical Contracting 
Industry Award R22 of 1978 and employed on the HIsmelt 
Construction Project and to the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, then 
the provisions of this Order shall prevail. 

5.—Hours of Work. 
The ordinary hours of work shall be as prescribed in the 

award. The employer may require an employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

6.—Site Allowance. 
A site allowance of $2.00 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed disability allowances in the named award. 

Each employee on commencing employment with the 
contractors concerned shall be provided with one pair of 
safety boots free of charge. 

Employees shall also be paid the safety footwear 
allowance of 6 cents per hour as prescribed in Clause 
6.—Safety Footwear of the award. 

8.—Clothing. 
Any employee who has completed two weeks continuous 

employment on site between 1 May 1992 and 31 October 
1992 shall be supplied with one Tasmanian bluey jacket by 
his/her employer or an equivalent where agreed between the 
employer and the employee. 

9.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and the appropriate full-time 
union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclause (1), (2) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

10.—Termination/Redundancy. 
The provisions of the Electrical Contracting Industry 

Award No. R 22 of 1978 shall apply. 

11.—No Extra Claims. 
(1) A condition of this Order is that the union will make 

no further claims on the employer over and above the 
conditions set out in this Order for the life of the 
construction phase of the project. The no extra claims 
commitment expressly applies to site specific issues such as 
the site allowance. 

(2) Nothing in subclause (1) above shall prevent the union 
from pursuing claims in the Commission where such claims 
are consistent with the State Wage Fixing Principles. 

12.—Term. 
This Order shall have effect from the commencement of 

work on site and shall remain in force until completion of 
the construction phase of the HIsmelt Project. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Glenn McAtee 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and 
Allied Industries, Industrial Union 

of Workers, W.A. 
and 

Joyce Australia. 
No. C 666 of 1992. 

COMMISSIONER A.R. BEECH. 
26 November 1992. 

Order. 
WHEREAS the applicant union applied for a conference 
pursuant to section 44 of the Industrial Relations Act 
concerning a dispute between it and the respondent company 
concerning work to be performed by eleven employees on 
a contract constructing playground equipment for the 
Building Management Authority (the BMA Contract); 

And whereas the parties reached agreement on the matter 
at a conference held on the 23rd day of November 1992; 

And whereas the parties agreed that their agreement is 
without prejudice to the positions of the parties on a future 
occasion; 

And whereas the parties have placed written details of the 
agreement and the work to be performed on the record of 
the proceedings; 

And whereas the parties have requested that an order issue 
pursuant to section 44(8)(a) of the Industrial Relations Act 
binding only the parties to the agreement; 

And whereas the Commission believes that it is appropri- 
ate that an order so issue; 

And having heard Mr M. Lourey on behalf of the 
Applicant and Mr J. Uphill and Mr A. Nelson on behalf of 
the Respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
and by consent, hereby order— 

That notwithstanding the terms of clause 8.—Wages, 
clause 13.—Hours and clause 14.—Overtime of the 
Furniture Trades Industry Award No. A 6 of 1984, the 
employees listed below shall whilst performing work 
upon the BMA Contract be paid in accordance with the 
terms of the agreement between the parties, a copy of 
which has been placed on the record of proceedings in 
substitution for those terms. 

Andrew Chlebinski 
John Masters 
Alan Figveria 
John Lupis 
Vince Martino 
Steve Doyle 
Boz Bubanic 
Dave Loke 
Colin Beard 
Jim Dillon 
Charlie Taylor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

and 
Datacraft Australia Pty Ltd. 

No. C 649 of 1991. 
COMMISSIONER S.A. KENNEDY. 

14 February 1992. 
Order. 

WHEREAS this is an application brought pursuant to 
section 44(7)(a)(iii) of the Industrial Relations Act 1979; 
and 

Whereas the facts asserted by the Applicant are to the 
effect that the qualifying period of employment for the 
purposes of the entitlement claimed has not been completed; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 do hereby 
order— 

That this application be and is dismissed. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. C 654 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 November 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act in relation to 
matter No. C 525 of 1992 the Commission held a conference 
on the 29th day of September, 1992 to review the 
employment of Mr Tom Sheehy in the Sticking Pen at the 
respondent's Robb's Jetty premises; and 

Whereas according to the applicant, Mr Sheehy's per- 
formance and health had been entireiy satisfactory during 
the two week trial; and 

Whereas the applicant and Mr Sheehy submitted that Mr 
Sheehy should remain in the Sticking Pen; and 

Whereas the respondent wished to remove Mr Sheehy 
from his position in the Sticking Pen because of its concerns 
as to Workers' Compensation liability if he remained in that 
position; 

And whereas in those proceedings the Commission issued 
an Order in the following terms:— 

1. That Mr Sheehy's employment in the Sticking Pen 
shall be continued until no later than the cessation 
of the operation of the second mutton chain, that 
is operated by a 37 man team, at the respondent's 
Robb Jetty premises and upon that chain then 
ceasing operation Mr Sheehy's employment in the 
Sticking Pen shall cease and the other recommen- 
dations accepted by the parties shall take effect. 

2. That this Order shall remain in force until the 
matter referred for hearing and determination has 
been finalised by the Commission. 

Whereas in relation to this matter, No. C 654 of 1992, a 
conference of the parties was held by the Commission on 
16 November. 1992; and 

Whereas the Commission was advised by the parties that 
industrial action could well occur at the applicant's premises 
as a result of the cessation of operation of the number two 
(2) chain on Wednesday 18th November, 1992; and 
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Whereas the applicant renews, in these proceedings, its 
objection to Mr T. Sheehy's employment in the number 1 
chain Sticking Pen and accepts no responsibility for further 
injury or any deterioration of Mr T. Sheehy's physical 
condition as a result of work in that position; and 

Whereas the issue of Mr T. Sheehy's continued employ- 
ment in any capacity on the number one (1) chain is part 
heard before the Commission constituted by Mr Commis- 
sioner Parks as at today's date; and 

Whereas the Commission has formed the opinion that 
further industrial action is likely to occur and therefore in 
the opinion of the Commission it is again necessary to 
prevent a further deterioration of industrial relations 
between the parties until the arbitration proceeding before 
Mr Commissioner Parks is finally determined. 

The Commission hereby orders: 
1. That Mr Tom Sheehy shall be employed in the 

Sticking Pen of the number one (1) chain at the 
Western Australian Meat Commission; and 

2. That Mr Sheehy's employment in the Sticking Pen 
of the number one (1) chain shall continue until 
the arbitrated determination of matter No. CR 525 
of 1992 by Mr Commissioner Parks. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Board of Management, Royal Perth Hospital 

and 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous W.A. Branch. 
No. C 939 of 1989. 

Hospital Workers (Government) Award 
No. 21 of 1966 as varied. 

COMMISSIONER GJ. MARTIN. 
22 November 1989. 

Order. 
WHEREAS a conference was held in Perth on the 17th and 
20th days of October, 1989 between representatives of the 
parties pursuant to section 44 of the Industrial Relations Act 
1979 and whereas agreement was reached between the 
parties at the said conference and whereas the parties 
requested that an Order in the terms of the agreement be 
made; now therefore I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, 
being satisfied that the terms of that agreement conform with 
the State Wage Principles enunciated by a Commission in 
Court Session in General Order matter No. 1940 of 1989 of 
the 8th day of September, 1989 and pursuant to the powers 
conferred by the Act hereby order— 

That the Hospital Workers (Government) Award No. 
21 of 1966 as varied be further varied in accordance 
with the following schedule and that said variation 
shall have effect. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definition: Insert after subclause (14) of 

this clause a new subclause (15) Transport Officer, in the 
following terms: 

(15) "Transport Officer" means an hospital employee 
who possesses a "B" class drivers licence and 
who has successfully completed the Royal Perth 
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Hospital Based Transport Officer Training Course 
or its equivalent and who is required to transport 
dependent and/or ill patients without the assis- 
tance of a clinical escort, for the majority of 
his/her time on duty. 

2. Clause 39.—Wages: Delete from subclause (1) of this 
clause "Hospital Worker Level Seven" and insert in lieu: 

Hospital Worker Level Seven 
Transport Officer 
Bus Driver (over 25 passengers) 
Second Cook (other hospitals) 
Storeperson (Grade 3) 

$ 
1 st year of employment 391.90 
2nd year of employment 396.60 
3rd year of employment and thereafter 400.70 

Editor's Note: Corrected order published 70 WAIG 595. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

Geraldton High School Residential College. 
No. C566 of 1992. 

COMMISSIONER J.A. NEGUS. 
26 November 1992. 

Order. 
HAVING heard Mr M.G. Nolan for the applicant and Ms 
V. Zupanovich for the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders: 

That the Respondent shall pay to each of those 
persons named, the amount of money as set out 
hereunder— 

Ms L. Link—$429 
Ms D. Major—$486 
Mr L.A. Lament—$468 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Office Cleaning Service 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. C 691 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 December 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 27th day of November, 1992 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas the parties were in dispute over the conditions 
of employment to apply to cleaners employed by the 
applicant at the Perth International Airport; and 
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Whereas the parties held discussions during the confer- 
ence and were directed by the Commission to continue those 
discussions and have advised that the conditions of 
employment have now been agreed; 

The Commission now issues an Order in the terms 
of the attached Schedule reflecting that Agreement; 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES- 

WESTERN AUSTRALIAN 

This Order shall be referred to as the Western Office 
Cleaning Service (Perth International Airport) Order 1992. 

2.—Scope and Incidence. 
This Order shall apply to and be binding upon employees 

employed by Western Office Cleaning Service ("the 
Company") to perform work as Cleaners at the Perth 
International Airport, the Company and the Federated 
Miscellaneous Worker's Union, WA Branch, Union of 
Workers ("the Union") and its officers and members. 

3.—Effect on Award. 
This Order shall, to the extent of any inconsistency with 

the Contract Cleaners Award 1986 ("the Award") an award 
of the Western Australian Industrial Relations Commission, 
prevail over the provisions of the Award but shall not 
otherwise affect the operation of that Award. 

4.—Duration. 

This Order shall be effective from the first pay period 
commencing on or after 18 November 1991 and shall remain 
in force until it is replaced or upon either party giving 48 
hours notice, in writing, to the Commission in the 
circumstances of the expiry of the contract held by the 
Company for the cleaning of the Perth International Airport. 

5.—Hours of Duty. 
Ordinary hours of duty shall be rostered and worked over 

no more than any five days of the week and shall be rostered 
as either day, evening or night shifts on a permanent basis. 

6.—Overtime. 
All time worked in excess of and/or outside of the 

ordinary hours referred to in this Order shall be regarded as 
overtime and paid as such in accordance with Clause 
7.—Overtime of the Award. 

7.—Shift Penalty. 
(a) A shift penalty of $2.26 per hour shall be paid for all 

hours worked on Afternoon or Night Shift. 

(b) (i) "Afternoon Shift" shall mean a shift commenc- 
ing between 12.00 noon and 6.00pm; and 

(ii) "Night Shift" shall mean a shift commencing 
between 6.00pm on one day and 5.00am the 
following day. 

8.—Annual Leave—Additional. 
In addition to the provisions of Clause 14.—Annual 

Leave of the Award, an employee on permanent Afternoon 
or Night Shift shall be granted an additional one week's paid 
leave each year. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Argyle Diamond Mines Pty Ltd. 

No. CR 561 of 1992. 
COMMISSIONER J. F. GREGOR. 

13 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 2nd of August 1992 two 
employees of Argyle Diamond Mines Pty Ltd (Argyle), 
namely R O'Connell and N Watson, both members of the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU), exchanged blows and as a 
result N Watson was prevented from attending work. Argyle 
conducted an investigation into the affair and as a result of 
its investigation determined that both men would be 
summarily dismissed. The decision to terminate was made 
by Mr W R Yates, the Manager—Mining on the 5th of 
August 1992 and the summary terminations were effective 
from that date. 

The action of Argyle became the subject of a dispute 
between it and the AWU. The AWU sought the assistance 
of the Commission in the resolution of this dispute and it 
did so by the filing of an application pursuant to Section 44 
of the Industrial Relations Act 1979 (the Act). The 
application became the subject of a compulsory conference 
which was held on the 30th of September 1992. At the 
conclusion of the conference the dispute had not been 
resolved and pursuant to the powers contained in Section 
44(9) of the Act, and with the consent of the parties, the 
matter was referred for hearing and determination. The 
Schedule to the Memorandum delineates the dispute in the 
following way: 

"It is alleged by the Applicant Union that as a result 
of an (sic) disagreement between Mr R. O'Connell and 
Mr N. Watson at the Respondent's Argyle Diamond 
Mine village, both were dismissed by the Respondent. 

The Union believe that the dismissal of the employ- 
ees was harsh and unfair and seeks their reinstatement 
without loss of benefits or entitlements. 

The Respondent denies the employees were not 
unfairly dismissed and says that no such order should 
issue." 

The matter came on for hearing in Perth on the 6th of 
November 1992 at which time the Commission heard the 
arguments and evidence of the parties in support of their 
respective positions. Part of the presentation to the Commis- 
sion was a statement of agreed facts. These facts are 
confirmed by evidence from Messrs Watson. O'Connell and 
Yates. From the material submitted and the verbal evidence 
it appears that inter alia the following are the facts of the 
matter. 

1. Neville Watson and Ray O'Connell were, at all relevant 
times, employees of Argyle at the Kununurra minesite. 

2. On the morning of Sunday, the 2nd of August 1992 
Watson and O'Connell attended the accommodation village 
bar. 

3. During the previous shift, at a crew meeting, it was 
announced that one of O'Connell's friends. Lance Clew, 
was being transferred. On hearing this announcement some 
of the other employees jeered. This jeering caused O'Con- 
nell to become upset. 

4. At the bar, following the shift during which the 
announcement was made, verbal abuse was exchanged 
between Watson and O'Connell in relation to the transfer 
of Clew. 
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5. Watson then asked O'Connell if he would like to "go 
outside" to further discuss the matter. 

6. In response O'Connell asked Watson to accompany 
him to the toilets located at the bar which he did. 

7. At the toilets O'Connell stated words to the effect that 
he did not like seeing his mates abused and then attempted 
to strike a blow against Watson. In accordance with a 
statement which was made by Watson, the type of blow was 
an attempt to headbutt him. 

8. Watson avoided O'Connell and then swung a punch 
which struck O'Connell's face. 

9. Subsequent to the punch by Watson, what is described 
by the parties as an altercation ensued during which Watson 
suffered an injury to his eye (a scratched cornea) although 
the statement of Watson describes the events in different 
terms; that is after O'Connell attempted to headbutt him he 
avoided that and swung a punch which connected with 
O'Connell's face. After that there was a lot of wrestling, 
pushing, shouting and at least one punch which connected 
with Watson's eye. 

10. The altercation between O'Connell and Watson 
subsided of its own accord after which O'Connell and 
Watson returned to the bar. 

11. Watson later sought medical attention for the injury 
sustained to his eye and this injury prevented Watson from 
presenting for work for his next shift. 

12. At the start of the night shift on Sunday the 2nd of 
August 1992 one of the other employees reported the 
altercation between O'Connell and Watson to Ian Grocoe 
who was the Mine Technical Officer. 

13. Grocoe informed Ron Mangano, then the Acting Shift 
Superintendent, about the incident that evening and Man- 
gano then interviewed both O'Connell and Watson sepa- 
rately about the altercation. 

14. At Watson's first interview, conducted by Mangano 
at approximately 7.00pm on the 2nd of August 1992, 
Watson initially informed Mangano that he had injured his 
eye when a book fell on it. Later in that interview, Watson 
admitted that he had been in an argument with O'Connell 
during which an injury occurred to his eye. 

15. At O'Connell's interview at approximately 8.30pm on 
Sunday the 2nd of August 1992, O'Connell informed 
Mangano that Watson and he had been involved in an 
argument but that O'Connell had only acted in self defence. 

16. On the 3rd of August 1992 O'Connell made a written 
statement about the altercation and gave it to Dick 
Matthews, Senior Mining Engineer and Acting Manager— 
Mining in Dick Yates' absence. In that Statement O'Connell 
claimed that there had not been a fight, in fact his statement 
indicated that he and Watson disagreed over what could be 
called a private matter between them. The disagreement 
lasted 15-20 minutes. At no stage could it be called a fight. 
He added a postscript to his statement in which he wrote "by 
fight I mean that there was no deliberate body contact that 
I was aware of". O'Connell also verbally stated that his 
swollen face was due to the heat. 

17. Subsequently on Diesday the 4th of August 1992, 
Watson made a signed, undated, written statement that he 
and O'Connell had fought in the toilet located at the bar and 
that he had struck O'Connell and that O'Connell had struck 
him causing his eye injury. 

18. Subsequently both Watson and O'Connell were 
suspended from work at the site pending further investiga- 
tion of the altercation by Dick Yates. 

19. Dick Yates, the Manager—Mining at the site was 
informed of the incident involving O'Connell and Watson 
upon returning to the site on the 5th of August 1992 by 
Mangano, Fred Kastner, Shift Superintendent, Dave 
Murphy, Employee Relations Superintendent, and Dick 
Matthews, Senior Mining Engineer and Acting Manager— 
Mining at the time. 

20. At approximately 4.00pm on the 5th of August 1992, 
in the presence of Mangano, Watson was informed by Yates 
that he wished to discuss the reported altercation with 
Watson and also informed that he was entitled to invite a 

shop steward to attend that discussion. Watson declined the 
invitation to have a shop steward present at the discussion 
by stating words to the effect that there "was not much 
point". 

21. Yates then proceeded to discuss with Watson, 
Watson's signed, undated written statement. 

22. In discussing the verbal abuse which preceded the 
altercation, Watson explained to Yates that he understood 
the nature of the abuse which related to the announcement 
of Glew's transfer, but did not recall the exact words. 

23. Watson then confirmed that the events surrounding 
the altercation were as outlined in his signed, undated 
written statement. 

24. When Yates asked Watson if there was anything else 
relevant to the altercation that he wished to tell Yates, 
Watson replied with words to the effect that "was about it". 

25. Yates then informed Watson that it was his opinion 
that Watson had pursued a course of action that had led to 
him striking O'Connell and that as a result of this action he 
believed that it was appropriate for him to terminate 
Watson's employment with Argyle. 

26. When Yates asked Watson for his comments on his 
decision to terminate Watson's employment, Watson stated 
words to the effect that he knew what the rules were and that 
although it was totally out of character for him (Watson), 
the altercation had occurred. 

27. Yates then asked Watson if he required any special 
arrangements to be made for transport, to which Watson 
responded in the negative. 

28. Following discussion by Watson about his problems 
getting jobs elsewhere following this incident, Yates stated 
words to the effect that he would make himself available for 
future reference if Watson so required. 

29. Yates subsequently interviewed O'Connell who had 
become aware of Watson's dismissal and upon entering 
Yates' office stated words to the effect that he assumed that 
he also was dismissed. 

30. Yates informed O'Connell that he had not been 
dismissed, as he had not had the opportunity to discuss the 
altercation with him and that his decision would be made 
only after hearing all that O'Connell wished to say 
concerning the altercation. 

31. O'Connell then stated that he did not want a shop 
steward or anyone else present and that he would prefer to 
discuss a number of issues privately and accordingly when 
Mangano and Bruce Martin, a Mechanical Fitter, attended 
at Yates' office. Yates requested that they leave, which they 
did. 

32. O'Connell then discussed a number of issues 
concerning himself and Glevv with Yates. O'Connell's 
signed, undated written statement which, amongst other 
things, stated there was no fight, was then discussed. 

33. Yates advised O'Connell that Watson had admitted 
striking O'Connell and that Watson had alleged O'Connell 
had responded, causing the injury to Watson's eye. 

34. O'Connell then conceded that the facts as related by 
Yates were accurate and that a physical altercation had 
occurred, but added that it had been a short altercation. 

35. On the basis of his discussion with Watson and 
O'Connell and all the information provided to him in 
relation to the altercation, Yates concluded that both had 
been willingly involved in the altercation and that there was 
no 'innocent' party and therefore decided that the appropri- 
ate course of action was also to dismiss O'Connell. 

36. O'Connell then asked Yates if he would consider 
counselling as a penalty in substitution for dismissal, to 
which Yates replied with words to the effect that at that stage 
he did not consider counselling appropriate. However, if 
O'Connell felt the decision was unfair, he could pursue it 
through the formal channels. 

37. At approximately 10.00pm on the 5th of August 1992, 
Watson visited Yates and stated that he felt that he had now 
considered Yates' decision and that he considered dismissal 
too harsh a penalty. 
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38. Watson further stated his belief that the "fight" was 
not a serious fight, with his injury being unlucky and 
otherwise he would not have been prevented from working. 
Further, he stated his belief that he was being penalised for 
telling the truth and asked Yates to reconsider his decision. 

39. Yates then explained to Watson that he was not being 
penalised for telling the truth but for striking O'Connell and 
that it was Yates' opinion that the termination, having regard 
to the facts of the case, was consistent with previous practice 
and the code of behaviour at Argyle Diamond Mines and 
normal community practice elsewhere. Yates then advised 
Watson that if he was unhappy with the decision, he should 
go through the formal channels. 

40. On the 25th of August 1992 a meeting was conducted 
by Rod Bates, General Manager Operations, at the request 
of the AWU to review the decision to terminate the services 
of O'Connell and Watson. Present at the meeting were Rod 
Bates (who conducted the interview), Dick Yates (only to 
state the facts of the investigation and basis of his decision) 
and Richard Tanner, Manager Human Resources (only as an 
observer) together with Mick Baker, AWU Organiser and 
Jay Hosking, AWU shop steward, representing the AWU. 
At that meeting Rod Bates presented to the AWU statements 
by Dick Yates concerning the incident and the statements 
from O'Connell and Watson. The AWU accepted the facts 
as set out in those statements but contended that the action 
by the Company in dismissing the employees concerned was 
too severe in the circumstances and should be reconsidered. 
Bates listened to the AWU's arguments and said he would 
consider what the AWU had said. 

41. Bates then considered the AWU's concerns and on the 
26th of August 1992 advised the AWU that on the basis of 
the material presented to him he considered that the 
termination decision should stand. 

42. The AWU then advised Bates that it would pursue its 
concerns in the Industrial Relations Commission. 

43. On the 22nd of September 1992 the AWU filed a 
Notice of Application No. C 561 of 1992 in respect of the 
two dismissals. 

Each of the statements referred to in the resume of the 
facts above was presented to the Commission in Exhibit Tl. 
Other information of relevance to the adjudication of the 
claim before the Commission needs to be recorded. The 
employment of both of the men involved in this case is 
governed, in part, by the Argyle Diamond Mines Production 
Award 1985 (the Award). This Award is a single enterprise 
Award which was negotiated for the sole purpose of 
providing industrial regulation at the Argyle Diamonds site. 
Relevantly in Clause 9.—Contract of Employment by 
subclause (3) the Award provides: 

"(3) The employer may suspend an employee 
without pay for a maximum period of three days for 
refusal or neglect of duty or misconduct by the 
employee, provided that this subclause will not affect 
the right of the employer to dismiss an employee in 
accordance with the provisions of subclause (4) of this 
clause, and the right of the employee to give notice in 
accordance with the provisions of subclause (4)." 

Also relevant is Clause 27.—Communication and Con- 
sultations. The clause is structured so that some general 
principles which have been agreed between the parties are 
stated. Those general principles acknowledge that the 
commute system, which is in operation at Argyle, presents 
some special communication requirements and places 
special obligations on the employer to ensure that all 
employee representatives are aware of all matters which 
might affect them. After the statement of general principles 
there is a settlement of disputes procedure which provides 
a mechanism so that disputes are fairly dealt with. Part three 
of the settlements of disputes procedure provides as follows: 

"Code of Behaviour: The code of behaviour which 
shall be used as a guiding principle in all "behaviour 
matters is that: 

While employees are at work, or resident in the 
accommodation village, they shall behave in a 
fair, safe and honest manner, and the employer 
will respond in a like manner." 

Exhibit Tl also contains a copy of the code of conduct 
that also forms part of the contract of employment at Argyle. 
The objective of the Code of Conduct is stated in the 
preamble which cites the code of behaviour as set out in the 
Award as I have quoted above. The objective of the code 
is said to be to ensure an acceptable standard of conduct and 
behaviour at Argyle while protecting the rights of both 
parties. It is said in the submissions of Mr Tanner who 
appeared for Argyle, and is unchallenged, that the code of 
conduct and its contents and the code of behaviour are 
consistently referred to by Superintendents at tool box 
meetings and that their contents are well known and 
understood. So much so that now that reference to the code 
of behaviour is included in every offer of employment which 
is made by Argyle to a prospective employee. It should be 
noted that those particular words were not included in the 
offer of employment until February 1987. However, 
notwithstanding, it is suggested by Mr Tanner that the 
contents of the code of behaviour are well known. The 
averment is not questioned by Mr Sommerville, who 
appeared for the AWU and who was given the opportunity 
to challenge by a way of reply, the statements made by Mr 
Tanner from the bar table. 

The relevant part of the code of conduct for this case is 
set out in paragraph 2. Severity of Problem under subpart 
2.3 which deals with misconduct. That clause prescribes that 
acts of misconduct will normally be resolved by an 
investigation which may result in summary dismissal, or 
suspension with pay, or by the employee being stood aside 
with pay prior to an investigation which may result in 
termination. The clause describes a series of acts that may 
lead to the application of penalty outcomes prescribed. 
Amongst those is an assault upon another person. The 
balance of the code of behaviour deals with the courses of 
action which cover counselling, both informally and 
formally, and the categories of disciplinary action which 
may be taken up to, and including termination. 

The Commission was also told that as part of its human 
resources management approach, Argyle communicates to 
and with its employees through publishing and discussing 
with them the core mission and operating philosophy of the 
Joint Venture. This core mission which is in Exhibit Tl sets 
out what is known as the Argyle culture. It is said that this 
Argyle culture is consistently drawn to the attention of 
employees and is the centrepiece of the human resources 
philosophy on the project. Under the heading of 'What 
Argyle expects of its employees', are inter alia these 
concepts; it expects them to be honest and open about 
problems and difficulties; to accept responsibility for their 
own actions; Argyle encourages every employee to develop 
a reasonable self disciplined attitude towards their own, and 
others safety, and to contribute to Argyle's safety goals by 
active participation and cooperation. There are other 
established cannons of the Argyle culture which need not be 
included for the purposes of these Reasons. 

The Commission heard evidence from both Neville 
Watson and Raymond O'Connell. The evidence confirmed 
the statement of agreed facts and although each of the men 
were only in the witness box for a short time it enabled the 
Commission the opportunity to observe their demeanour and 
approach to answering questions posed. Neville Watson was 
not cross examined and Raymond O'Connell was subject to 
limited cross examination. The Commission also heard from 
Mr Richard Yates who is the Manager—Mining at Argyle. 
He confirmed the action taken by him which is set in Exhibit 
Tl (folio 13) which is a copy of his memo to the Employee 
Relations Superintendent. He confirmed that he attended a 
meeting held by the General Manager Operations, Mr R 
Bates, when he reviewed the affair on the 25th of August 
1992, however his evidence was that he did not take any part 
in the decision making process in the review by Mr Bates 
of the action taken by him (Yates). He merely provided 
information on the basis of his decision making. 

The position of the AWU in this matter can be simply put. 
There is no denial that the fracas, described as an altercation 
between Watson and O'Connell, occurred. The Union 
complains, however, that the outcome of the Company's 
investigation into the incident results in unfairness in that 
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the impact of the decision to terminate is disproportionate 
to the importance of the disagreement between the two men. 
It is also stated, as a subsidiary argument, that because the 
affair took place in the Argyle Village, that is, away from 
the workplace, the event was remote from the men's contract 
of service so that the ratio of the Decision of the Full Bench 
in Agnew Mining Company Pty Limited v. Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1986) 66 WA1G 1008 (Lagaluga's Case) is 
applicable. Therefore the termination of the services of 
O'Connell and Watson was, in the circumstances of the 
instant case, entirely inappropriate. It is also suggested to the 
Commission that it should take into account in reaching a 
decision on the fairness or otherwise of the employer's 
action, the effect upon the employees. This, from a 
standpoint that they each have a considerable length of 
service and that the impact of dismissal on one or both of 
them is compounded by the fact that they are family men 
with young children. It follows that in the current economic 
circumstances it would be difficult for them to obtain work. 

It seems there is no particular complaint from the AWU 
on the process used by Argyle in reaching the conclusion 
that it has in this matter. However, from the submissions of 
Mr Tanner and the evidence which is before the Commis- 
sion, that insofar as this aspect is concerned, the matter came 
to light on Sunday the 2nd of August 1992 in the afternoon. 
The incident happening in the morning on that day. There 
was information given to the Shift Superintendent that 
evening and immediately there v/ere interviews involving 
O'Connell and Watson, both of whom concocted a story 
about the affair which they later recanted. In Watson's case 
this occurred during the interview and this led to further 
inquiries on the 3rd of August 1992. At that time O'Connell 
made his written statement which in due course proved to 
be misleading and untruthful. On the 4th of August 1992 
Watson made another statement and this led to him and 
O'Connell being suspended. On the following day when he 
returned to site the Manager—Mining, Mr Yates, was 
informed and he conducted his own investigation on that 
day, dealing first of all with Watson. This led him to 
conclude that Watson's services ought be terminated and he 
confronted Watson with his view on that matter. Yates' 
evidence is that he considered a range of possibilities other 
than termination, for to do so was in accordance with the 
code of conduct as it deals with discipline. Later a 
conversation took place between Yates and O'Connell. He 
was given the opportunity to be represented which he 
declined. O'Connell did suggest to Yates that counselling 
might be an appropriate penalty, however in the final 
analysis Yates indicated that in the circumstances he 
believed that termination was appropriate having regard to 
the facts but notwithstanding that, the men still had the 
forma! channels of appeal through the disputes procedure in 
clause 27 of the Award. Even after this there was a further 
review of the matter by the General Manager—Operations, 
Rod Bates. That review, on the evidence of Yates, having 
been conducted by Mr Bates with the persons who had been 
involved in the first instance merely supplying him with 
information. Then, following involvement of the AWU, 
there was a further review on the 25th of August 1992 and 
after consideration of the concerns which were raised in that 
meeting Mr Bates confirmed the termination decision. 

These are summary dismissals. There is an evidentiary 
onus in such circumstances resting upon the employer to 
establish the fact of the misconduct (see Breweries and 
Bottle Yards Employees Industrial Union v. Bond Brewing 
WA Ltd (1989) 69 WA1G 3228). Insofar as summary 
dismissal itself is concerned it is generally accepted that 
such a dismissal is justified on the grounds of misconduct 
if the misconduct is such as to strike at an essential term of 
a contract. In Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 1 WLR 698. Lord Evershed MR 
said: 

"Since the contract of service is but an example of 
contracts in general, so that the general law of the 
contract will be applicable, it follows that, if summary 
dismissals claim to be justified, the question must be 
whether the conduct complained of is such as to show 

the servant to have disregarded essential elements of 
the contract of service." 

And in, re dismissal, Homebush Abattoir 1986 AR 
(NSW) 371 it is written that: 

"The question of whether the conduct of an 
employee amounts to misconduct justifying instant 
dismissal generally depends upon whether or not the 
act complained of can properly be regarded ... of such 
a nature as to strike at essential elements in the contract 
of service." 

This substratum of dicta has been developed through 
successive cases before the Industrial Appeal Court and 
indeed in this Commission. The decision of the Industrial 
Appeal Court in Robe River Iron Associates v. Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1967) WAIG 320 (Acosta's Case) is at point. 
Here the learned Judges indicated that the Commission is 
acting consistent with the law when it upholds the right of 
an employer to summarily dismiss an employee for 
misconduct in or about the workplace whether in working 
hours or not. The underlying rules in Laws v. London 
Chronicle {supra) have been applied by the Commission in 
the way it treats fighting around the workplace. In John Peter 
Cioccarelli v. Hamersley Iron Pty Ltd (1983) 63 WAIG 1105 
(Cioccarelli's Case) Fielding C summarised some 14 cases 
which had been decided in the mining industry where 
dismissal had been effected for fighting in the workplace. 

Apart from these cases there is writing on the legal 
position. I refer to Flemming: The Law of Torts (7th ed) 481 
et seq where the learned author notes that it is well settled 
that an employer, besides being vicariously liable for casual 
negligence of servants towards one another, has an 
overriding managerial responsibility to safeguard them from 
unreasonable risks in regard to fundamental conditions of 
employment. At page 483 it is written: 

"Responsibility extends not only to the actual 
working site for any area the servant uses in connection 
with or in furtherance with his employment..." 

The issue of the employer's liability is also canvassed by 
the learned authors in Macken, McCarry and Sappidean, The 
Law of Employment 3rd Edition where it is noted that there 
is an increasing stringency of care and that a failure to meet 
the standard of care imposed by the common law may not 
only expose the employer to the risk of damages for breach 
of contract or negligence but also provide evidence of a 
breach by the employer of some duty imposed by a statute. 
In the instant case, of course, this could be the Mines 
Regulation Act Regulations. These possibilities were also 
canvassed by the Industrial Appeal Court in Acosta's Case 
(supra) where Brindsen J referred to the potential liability 
of employers as it was canvassed in Weston v. Great Boulder 
Mines Ltd (1964) 112 CLR 30. 

The final case which received some attention from both 
parties in these proceedings is Lagaluga's Case (supra). In 
that case the Full Bench was dealing with an appeal from 
a Decision of the Commission which reinstated one 
Lagaluga to his employment following a dismissal where he 
had been involved in a fight which had occurred in a 
company town. The circumstances are relevant in deciding 
whether the dicta established by the Full Bench is apposite 
in this instance. In the case before the Commission at first 
instance the circumstances were that Lagaluga was acting 
as a doorman at a dance conducted by the Social Club in a 
remote mining town. The dance was open to the public and 
two members of the public, stockmen from a nearby station, 
attended the dance and sought entry. They were in a 
condition through inebriation such that Lagaluga decided it 
would be inappropriate for them to enter and he declined to 
allow them into the hall. A fight evolved in which both of 
these men were injured. In the case at first instance the 
learned Commissioner decided that there was no sufficient 
connection between what Lagaluga had done at the Social 
Club and his employment and the Full Bench accepted that 
reasoning. It was satisfied in doing so, that the Commission 
at first instance had taken into account that the town 
involved was closed, it was a place where the company 
provides facilities which permit a pleasant and peaceful 
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community life but where there were rules against fighting. 
It declined, notwithstanding this, to accept that the conduct 
was likely to have an adverse affect upon what it saw as the 
company's desire to maintain security and efficiency. After 
review the Full Bench ruled that in such circumstances the 
test is whether there is sufficient distance between the 
conduct and the contract of employment. The above is a 
sufficient scan of the law to be applied in this matter. 

My analysis of these events for adjudication is as follows. 
It is clear that there was a fight between Watson and 
O'Connell and that fight related to Watson's response to 
news that a worker, Glew, was to be transferred off shift. 
O'Connell was a friend of Glew and Watson's behaviour in 
particular offended him so that he raised the issue with 
Watson in the bar at Argyle Village. The two men then 
removed themselves outside, not to a place where they could 
have a private discussion, for there are many such places 
around the Argyle Village where that could occur, but into 
the men's toilet where they could not be seen by anyone. As 
they entered the toilet O'Connell tried to headbutt Watson. 
Watson struck him in return. They then wrestled and pushed 
each other for at least a couple of minutes. During this time 
Watson received an injury to his eye which later required 
medical attention. Watson's injury was a scratched cornea, 
an injury which could well have been serious. The fight 
concluded. Afterwards both of the men tried to cover it up 
once it became known to supervision. In trying to cover it 
up they misled their employer and by this conduct they 
breached the code of behaviour which is well known to 
them. In effect, they separately concocted stories designed 
to confuse and distract their employer from ascertaining the 
real facts of the incident. It was only when one of them 
decided to tell the truth that the investigators were able to 
discover what actually occurred. 

Both of the participants in the affair were suspended on 
pay by their employer who was entitled to do so under 
Clause 9.—Contract of Employment, subclause (3) of the 
Award. A thorough investigation of the events followed. 
The men were both given the opportunity to have 
representation, which they declined. The employer, through 
the Manager—Mining, considered alternative penalties but 
in the circumstances decided that dismissal was the course 
of action which should be taken. Even then, a further review 
was made of the decision by the General Manager— 
Operations and in accordance with the settlement of disputes 
procedure in Clause 27.—Communication and Consulta- 
tions, a further review was undertaken with the relevant 
Union Organiser. 

The finding which must arise out of these facts is that it 
is inescapable that a fight did occur and it was serious in 
nature. It resulted in injury to one of the participants. It also 
must be concluded that the catalyst for the fight was an 
event, that is the transfer of Glew, arising out of the 
employment of both of the men. It is clear, also, that the fight 
took place at the village which is a place which is only 
occupied by Argyle employees and the event was one that 
had a potential to disrupt the harmony of the running of 
Argyle Village. It is obvious from the evidence, that the 
suggestion of the AWU that the affair was remote from the 
contract of service cannot be sustained. The fight was, on 
any fair view of the events, connected with the contract of 
employment and the rule which is set out in Lagaluga's Case 
(supra) is distinguishable. The other argument of the AWU 
is that the decision of Argyle is harsh given the circum- 
stances; but a fair review of the circumstances indicates the 
contrary. These two employees went about settling their 
dispute by physical force without any care or consideration 
for either themselves or the code of conduct of which they 
were well aware. There can be nothing harsh in the method 
by which Argyle conducted its investigations, particularly 
when the investigators were misled by both men being 
untruthful. Mr O'Connell says in evidence that if Watson's 
cornea had not been scratched no one would have been the 
wiser about the event. In my view that is no defence 
whatsoever. It reflects poorly on the potential for growth of 
any confidence by his employer that if such events occurred 
again that he would not be party to them if he felt the 
outcome would remain secret. 
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Finally, the third leg of the AWU's argument is that the 
outcome for the men, that is the losing of their jobs, impacts 
on their families. The outcome, of course, must be evocative 
of sympathy. However, in this respect, both of these men 
were architects of their own misfortune and that is not a 
factor which, on the rules which have to be applied, this 
Commission can now take into account particularly when 
examining this first step in the process, that is, whether there 
was a harsh or unfair exercise of the employer's right to 
dismiss. 

It is the conclusion of the Commission that in all the 
circumstances the AWU has not established that the 
summary dismissal of Messrs O'Connell and Watson was 
harsh and unfair and on the basis of the findings set out 
above the application for Orders for reinstatement will be, 
and are hereby, dismissed. 

Appearances; Mr A Sommerville appeared on behalf of 
the Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Mr R Tanner appeared on behalf of Argyle Diamond 
Mines Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Argyle Diamond Mines Pty Ltd. 

No. CR 561 of 1992. 
COMMISSIONER J. F. GREGOR. 

13 November 1992. 
Order. 

HAVING heard Mr A Sommerville on behalf of the 
Applicant and Mr R Tanner on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
BHP Steel. 

No. CR 318 of 1992. 
COMMISSIONER J. F. GREGOR 

13 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 8th day of June 1992 the 
parties met in a conference pursuant to Section 44 of the 
Industrial Relations Act 1979 (the Act) to discuss a dispute 
between them which was centred around the claim that Mr 
M Mills, a member of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (AWU), 
had his salary unilaterally reduced by his employer BHP 
Steel (BHP) on the basis that he had been overpaid when 
the contrary was the fact. The parties were unable to resolve 
the dispute in conference and at their request, and with their 
consent, the Commission, pursuant to the powers vested in 
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it under Section 44(9) of the Act referred the matter for 
hearing and determination. The Schedule attached to the 
Memorandum delineates the dispute: 

"On the 24th of December 1991 BHP Steel reduced 
the pay of Melvyn George Mills, a member of the 
Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers (AWU). 

BHP Steel say the reduction corrects a mistake in 
fact which had resulted in Mr Mills being overpaid. 

The AWU says that Mr Mills was not overpaid, on 
the contrary, he has an on-going contractual entitlement 
to the sum deducted. 

In view of this the AWU seek Orders from the 
Commission that BHP reinstate the payment and 
expunge its breach of contract by payment of all 
moneys rightfully due to Mr Mills from the 24th of 
December 1991 to the date of the Order. 

BHP Steel say there was a genuine overpayment 
which it was entitled to correct, there has been no 
breach of contract, there are no moneys due to Mr Mills 
and the Orders sought by the AWU should be refused." 

The background to this dispute, which affects payments 
made to Melvyn George Mills, a member of the AWU 
employed by BHP as a TQC Facilitator/Trainer in the Bulk 
Handling Department, can be described in the following 
way. Mr Mills is employed and paid under the terms of the 
Iron and Steel Industry Workers' (B.H.P. Steel Interna- 
tional—Rod & Bar Division) Award. Also relevant is a 
bonus payment which is made pursuant to a special bonus 
award, the Iron and Steel Industry Workers' (Australian Iron 
and Steel Pty Ltd) Production Bonus Scheme Award. Under 
the first named Award, Clause 27—Wages contains two 
parts, the first covers rates to be paid to the Merchant, Mill 
and Transport Department and the second, the rates 
applicable to persons employed in the Trades and Mainte- 
nance Department. The first set of rates is relevant in the 
instant case. They set out a descending scale of rates from 
(A) through to (F). In May 1990 Mr Mills was employed as 
an A Grade. He received a base rate of $376.20 plus a bonus 
of $61.80 making a total of $438.00. On the 7th of May 1990 
he received a further amount of $30.90. According to his 
evidence, and the submissions of Mr Sommerville, that was 
because of a function in his job description to devise and 
implement TQC projects for the Bulk Materials Handling 
area. He was to do a number of duties related to TQC 
proceedings including the establishment of procedures, job 
instruction guides, safety training, he was to work with 
industrial research and development and to cover leading 
hands and foremen on line duties as required. In addition to 
this he was to work and implement special projects 
identified by management. 

When Mr Mills received the $30.90 that increased his rate 
to $468.90 he continued to be paid that rate. He knew that 
the employer was reviewing all specialist positions and this 
was to be carried out in April or May 1991. Apparently it 
was carried out a little later than that and whilst he was on 
annual leave the review took place. Various factors were 
changed in the rates of pay for leading hand operators, 
leading hand fitters, electricians and so on. His own 
knowledge about what had happened to him came to light 
in a memorandum of which he received a copy (Exhibit SI) 
on the 9th of May 1991 that indicated he had been 
reciassified to Grade A1 Special Projects. His evidence was 
he was happy to accept the reclassification. He first knew 
that something untoward had happened with his salary when 
he received a hand written note (Exhibit S4). The note was 
undated and it was from one Don O'Neill who, it appears, 
is from the pay office. The note, which I incorporate, says 
the following: 

"MEL. 
YOU CAN BLAME ME FOR PICKING UP THE 

DISCREPANCY WHEN THE 272% CAME IN. 
FROM WHAT I CAN GATHER HAS HAPPENED IS 
WHEN THE CHANGE CAME FROM 6A TO 6SL1A 
RATE THE AMOUNT OF $30.90 EXTRA FOR 6A 
SHOULD HAVE BEEN DROPPED AND THE 

AMOUNT OF $65.00 PUT IN ITS PLACE ON TOP 
OF GRADE 6 RATE. 

INSTEAD OF WHAT HAPPENED THE S65.00 
WAS PUT ON TOP OF $30.90. HAVE GONE 
THROUGH THIS WITH CLIVE BRETT AND THE 
RATE YOUR NOW ON IS CORRECT. 

SORRY TO UPSET THINGS 
Don O'Neill DMCO (sic)" 

The receipt of this note caused concern to Mr Mills, who 
was on leave at the time, and he made contact with the 
office. He was told to leave the matter until he got back from 
leave. The additional amount was deducted from Mr Mills' 
pay from the 24th of December 1991. He continued on leave 
until January 1992 and on February the 25th 1992 he had 
a discussion about the matter with the Manager, BHP Rod 
and Bar Division, Kwinana, Michael Baker. Mr Baker's 
evidence was that he was well aware of the duties and 
functions of the TQC Facilitators and the Specialists 
Allowance. There had been a number of meetings that 
discussed all the elements which would be involved in 
making the assessment to get the proper relativities. To 
ensure these relativities were correct there were checks done 
with other TQC Facilitators rates at other plants to ascertain 
the additional responsibility exercised in those centres. It 
was not by accident, therefore, that the TQC Facilitator in 
Level 2 was in the same level as Maintenance Planners. This 
was because there was an overall equivalence of the jobs. 
It was Mr Baker's clear understanding that the $65.00 was 
to be applied over and above the Level A rate in the Award 
by inference, not the Level A1 rate, as it were. The problem 
with Mel Mills' pay was drawn to his (Baker's) attention in 
December 1991. 

When Mr Baker was told about the problem he ordered 
there be an adjustment back to the proper rate and that the 
persons involved, because there were more than Mr Mills 
alone, should be notified, apologised to and the error 
explained. Because of the implications of the mistake Mr 
Baker kept himself in direct contact with the workers 
involved and he had a meeting in February 1992 with Mr 
Mills. He said at that time he went through all the details 
going back until Mr Mills was first made TQC Facilitator. 
He explained how the rates were applied historically and he 
presented the case as best he could. He apologised to Mr 
Mills for any inconvenience. He indicated that, from the 
Company's point of view, the "windfall allowances" which 
had been paid to Mr Mills up until the time of their 
withdrawal in December 1991 would not be deducted but 
the error would have to be corrected. Mr Bakers further 
evidence was that there was subsequently another meeting 
with the AWU where figures were reviewed again. In his 
evidence, he was clear that at no time did either Mr Mills 
or the AWU agree with HHP's action in adjusting the 'over 
payments'. That was notwithstanding that Mr Baker felt 
certain the AWU and Mr Mills understood the situation 
created by the payment because it would throw the 
relativities out completely. 

That is a sufficient scan of the facts in this matter. The 
parties debated the jurisdiction of the Commission to 
determine this matter. It is clear that the issue to be dealt 
with is not one covered by the applicable Awards. It is Mr 
McGuiness's submission that the Commission has jurisdic- 
tion under the Act to make a declaration as to the rights in 
the matter and that in any event both parties agree that if 
there is no jurisdiction under Section 44(9) there certainly 
is under Section 29 and to that extent there is no dispute 
between them concerning the Commission's ability to hear 
and determine the claim. 

I see the matters for adjudication in the following light. 
Mr Mills is bona fide employed under the Iron and Steel 
Industry Workers' (B.H.P. Steel International—Rod & bar 
Division) Award. His classification, which provides the base 
sum for his remuneration, is set out in that Award. In May 
1990 his Award rate consisted of Grade A rate which was 
then $376.20, a new rate of Grade A1 which was an above 
Award position of $30.90, plus a bonus of $61.80. That 
continued until a review on the 25th of June 1991 when, in 
addition to the Grade A1 rate of $422.10, which included 
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$30.90 and his bonus of $61.80, he received a Specialist 
Allowance Level 2 of $65.00. When he received that 
allowance he continued to be paid the sum of $30.90 which 
had been added to his Grade A rate to take him to A1. This, 
of course, resulted in him continuing to receive $30.90. 
From his evidence, it can be concluded that Mr Mills 
accepted that the new payment reflected a proper assessment 
of the work he was doing and he was happy to receive it. 
In my view, his action constitutes acceptance of a variation 
to the contract, or alternatively on the authority in BMP 
Refinery (Westemport) v. Hastings Shire Council (1978) 52 
ALJR 20 it can be implied that there has been a variation 
to the contract. 

The sum of money which is described by BHP as an 
overpayment was withdrawn unilaterally by the Company. 
Mr Mills was told that the matter would be discussed when 
he came back from his holidays and it was, but, on the 
evidence of Mr Baker, no agreement was made to further 
vary the contract to remove the sum of money described by 
the employer as an overpayment. In the face of the lack of 
agreement from Mr Mills to vary the contract then it seems 
to me that for the contract to be varied the provisions of 
Clause 5.—Contract of Service of the Iron and Steel 
Industry Workers' (B.H.P. Steel International—Rod & Bar 
Division) Award have to be applied. For a variation to be 
made subclause (5) provides that the notice period after the 
first month of employment is one week. Mr Mills is 
obviously in that category and to properly affect a change 
to the contract to vary the over Award component a week's 
notice will have to be given. When that notice is given, if 
Mr Mills declines to accept the new contract, of course, his 
contract of employment will be at an end. If he does accept 
the variation the contract would continue on the new terms 
offered by the employer. 

It will be the finding of the Commission that the advice 
to Mr Mills that there had been an overpayment of salary, 
that advice given with effect from the 24th of December 
1991, did not act as a variation to the contract and Mr Mills 
is entitled to payments under the contract as it was varied 
by the granting of a new allowance until such time as the 
additional payment created by that new allowance is 
removed by proper variation of the contract in accordance 
with Clause 5.—Contract of Service of the Award. The 
Commission does not intend to issue Orders but it will, 
however, make a declaration to the effect described above. 

Appearances: Mr A Sommerville appeared on behalf of 
the Australia Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Mr L McGuiness appeared on behalf of BHP Steel. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

BHP Steel. 
No. CR 318 of 1992. 

COMMISSIONER J. F. GREGOR. 
27 November 1992. 

Declaration. 
HAVING heard Mr A Sommerville on behalf of the 
Applicant and Mr L McGuiness on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby declares— 

(1) That notice given to Melvyn George Mills on the 
24th of December 1991 that his total remuneration 
would be reduced did not constitute a bom fide 
variation to his contract; and 
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(2) That the contract of employment with the remu- 
neration rate it bore at the 24th of December 1991 
will continue until the said contract is varied in 
accordance with the provisions of Clause 5.— 
Contract of Service of the Iron and Steel Industry 
Workers' (B.H.P. Steel International—Rod & Bar 
Division) Award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Hamersley Iron Pty Limited. 
No. CR 570 of 1992. 

COMMISSIONER G.L. FIELDING. 
12 November 1992. 

Order. 
HAVING heard Mr H. Rozmianiec on behalf of the 
Applicant and Mr A.N. Cameron on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That leave be and is hereby granted for the reference 
to be discontinued. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Consolidated Gold Mines. 
No. CR 374 of 1992. 

COMMISSIONER J.F. GREGOR. 
12 November 1992. 

Order. 
WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 18th of 
June 1992; and 

Whereas this matter was listed for conference on the 26th 
of June 1992; and 

Whereas this matter was not resolved and the parties 
requested that it be referred for hearing and determination; 
and 

Whereas this matter was initially listed for hearing on the 
14th of September 1992; and 

Whereas the Applicant advised in writing on the 9th of 
September 1992 that they wished this matter be withdrawn; 

Whereas this matter was formally dealt with at the hearing 
of associated matter CR 369 of 1992 in Kalgoorlie on the 
4th of November 1992; and 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Allmart Bricklaying Contractors. 
No. CR 548 of 1992. 

COMMISSIONER A.R. BEECH. 
24 November 1992. 

Order. 
WHEREAS the Commission had before it an application for 
a conference between the parties concerning the claim of the 
applicant union that Mr Alan Hutton had been unfairly 
dismissed by the respondent and seeking the assistance of 
the Commission; 

And whereas the respondent company denied that the 
Commission had jurisdiction in the matter; 

And whereas the Commission heard the parties on that 
issue and on the 6th day of October 1992 the Commission 
found that it did have jurisdiction in the matter and 
published its Reasons therefor; 

And whereas the parties subsequently conferred and 
reached agreement on the matter in the absence of the 
Commission; 

And whereas the parties have requested the Commission 
to issue an order reflecting the terms of that agreement; 

And having heard Mr M. Keogh on behalf of the applicant 
and Mr M. Hotchkin (of counsel) and later Mr I. Bussey (of 
counsel) on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby— 

1. Declares that Mr Alan Hutton was unfairly 
dismissed by Allmart Bricklaying Contractors on 
the 10th day of September 1992; and 

2. Orders that 
(a) Upon presenting himself to Allmart Brick- 

laying Contractors on the 30th day of 
November 1992, Allmart Bricklaying Con- 
tractors shall offer Mr Hutton a contract of 
employment on the terms and conditions set 
out in the Building Trades (Construction) 
Award No. 14 of 1978; and 

(b) Allmart Bricklaying Contractors shall within 
seven days of the date of this order pay to Mr 
Alan Hutton the sum of $2,500.00 in full and 
final settlement of all entitlements arising 
under the Building Trades (Construction) 
Award No. 14 of 1978 or pursuant to the 
requirements of any other legislation for the 
period between the 8th day of September 
1992 and up to and including the 29th day of 
November 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

State Energy Commission of Western Australia. 
No. CR 498(1) of 1992. 

COMMISSIONER A.R. BEECH. 
3 December 1992. 

Order. 
WHEREAS the Commission has referred for hearing and 
determination the claim of the union that certain letters to 
its members dated the 3rd August 1992 be withdrawn; 

And whereas the parties met and reached agreement on 
the issue and have recorded their agreement on the record 
of proceedings; 

Now therefore, I the undersigned, having heard Ms B. 
Love on behalf of the applicant and Mr T. Grealy on behalf 
of the respondent, and by consent, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979. 
hereby order— 

That the hearing of that part of this application which 
relates to the claim of the union that certain letters to 
its members dated the 3rd August 1992 be withdrawn 
is hereby discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Kalgoorlie Consolidated Gold Mines. 
No. CR 373 of 1992. 

COMMISSIONER J.F. GREGOR. 
12 November 1992. 

Order. 
WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 18th of 
June 1992; and 

Whereas this matter was listed for conference on the 26th 
of June 1992; and 

Whereas this matter was not resolved and the parties 
requested that it be referred for hearing and determination; 
and 

Whereas this matter was initially listed for hearing on the 
14th of September 1992; and 

Whereas the Applicant advised in writing on the 23rd of 
September 1992 that they wished this matter be withdrawn; 

Whereas this matter was formally dealt with at the hearing 
of associated matter CR 369 of 1992 in Kalgoorlie on the 
4th of November 1992; and 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers. W.A. Branch 
and 

Permanent Building Society. 
No. CR 559 of 1991. 

COMMISSIONER C.B. PARKS. 
27 November 1992. 

Order. 
WHEREAS this matter was referred for hearing and 
determination by way of a Memorandum of Matters for 
Hearing and Determination, issued 12 November 1991; and 

Whereas a Notice of Hearing was issued on 12 November 
1991 which listed the matter for hearing on 23 & 24 January 
1992; and 

Whereas the hearing was adjourned at the request of the 
applicant Union and with the consent of the respondent; 

And whereas a Notice of Discontinuance of Application 
was filed by the applicant Union on 25 November 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
W.A. Branch. 

and 
Snap Printing. 

No. CR 270 of 1992. 
COMMISSIONER C.B. PARKS. 

27 November 1992. 
Order. 

WHEREAS this matter was referred for hearing and 
determination by way of a Memorandum of Matters for 
Hearing and Determination, issued 3 June 1992; and 

Whereas a Notice of Hearing was issued on 5 June 1992 
which listed the matter for hearing on 28 August 1992; and 

Whereas the hearing was adjourned at the request of the 
respondent and with the consent of the applicant Union; 

And whereas a Notice of Discontinuance of Application 
was filed by the applicant Union on 25 November 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

T.J. and M.B. Waugh. 
No. CR 465 of 1992. 

CHIEF COMMISSIONER W.S. COLEMAN. 
11 November 1992. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: The Applicant Union 
claims that a member was unfairly terminated from his 
employment with the Respondent on 20th July 1992. It is 
alleged that his dismissal resulted from complaints raised by 
the member, Mr White, about his wage rate and conditions 
and because he was seeking to negotiate an improvement in 
the terms of his employment. The downturn in operations 
claimed by the Respondent as the reason for the termination 
of employment is refuted by the Applicant Union. It believes 
that the level of logging and hauling timber from the 
Respondent's areas of operation in the Central Forest region 
in the South West of the State where the member was 
employed as a truck driver, immediately following the 
termination were maintained at a rate which warranted the 
member's continued employment. Furthermore, it was 
submitted, the longer term outlook for the Respondent's 
operation did not justify the termination. It was, in the 
Union's view, convenient for the Respondent to claim a 
downturn in their operations as the reason for dispensing 
with the member's services as his continuing employment 
was a source of annoyance to the employer. 

The Respondent operates under contracts entered into 
with the Department of Conservation and Land Management 
(CALM) for harvesting of forest products. The operation 
involves bush teams comprising of the bush boss, fallers and 
plant operators being located in an area designated by 
CALM for logging ie a coupe. The trees are felled, stripped, 
stacked and transported to a designated mill. The Applicant 
Union's member was engaged in truck driving duties for the 
delivery of logs from coupes within the Nannup and Kirup 
areas. The Respondent has three contracts with CALM; 
these are the supply of logs to the Bunnings Nannup Mill, 
to the Whittakers Greenbushes Mill and to the Colli Argyle 
Mill. The contracts entered into with CALM specify the 
volume of timber expressed in cubic metres to be delivered. 
These quantities fluctuate as the extent of first, second and 
third grade jarrah together with the volume of marri timber 
is not known until the coupe is harvested. Up until the 
1991/92 logging season (which commenced on 1st Novem- 
ber 1991) logging was only done in the dry season. This 
amounted to approximately one hundred and thirty five 
working days. This arrangement restricts the spread of 
dieback and prevents damage and erosion to bushland areas 
and roads. The 1991/92 season was to include a winter 
logging programme for the first time; this being conducted 
under CALM's supervision. The winter logging programme 
would mean that the level of activity previously restricted 
to summer months could be extended over the full year. This 
would help overcome the necessity for operators to stand 
many of their workforce down or to terminate their 
employment during the wet season through from July to 
September or October. 

The Applicant Union's member commenced work with 
the Respondent in the 1990/91 season. For the majority of 
that time he was transporting timber for the Respondent 
from the Nannup coupe. However, for five or six weeks prior 
to being stood down for the wet season in 1991 he was 
seconded to the Kirup coupe. The member understood that 
Jack Waugh (a brother of one of the owners of the 
Respondent) wanted him back at the Kirup coupe when he 
recommenced after the wet season. He worked from that 
coupe during the period of his employment which finally 
terminated in July 1992. He was the only employee truck 
driver operating for the Respondent in that area. However, 
he worked with subcontractors engaged by the Respondent. 
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There was informal competition between him and the 
subcontractors as to who could deliver the most timber each 
day. He worked long hours—sometimes eighty or ninety 
hours per week. This meant that the working day might 
commence at 4.30am with a pre-start check of his truck at 
the depot followed by a drive to the coupe to commence 
hauling logs when the bush crew commenced at approxi- 
mately 6.30am and finishing in the bush at last light, then 
returning to the depot. The member enjoyed the work 
associated with the forest environment. He spoke of his 
wage being at a flat rate of $10.00 per hour initially. This 
was increased to $11.50 per hour with no allowances or 
overtime some five or six months before his termination. 
The Respondent's operations are covered by the Timber 
Workers Award No. 36 of 1950. 

The member stated that the extended hours that he was 
working left no time for his personal life. He became 
dissatisfied with his conditions of employment and dis- 
cussed them with other workers. On 1st May 1992 he went 
to see Mr Trevor Waugh, a principal of the Respondent, and 
outlined his problems. The discussion took three hours, he 
indicated that he was effectively wanting to enter into a 
"productivity bargaining agreement" with his employer. 
No resolution was reached at that meeting. Mr White 
subsequently went to the Applicant Union to ascertain his 
entitlements. After the discussion with the Applicant Union 
it was resolved that Mr White would again approach Mr 
Waugh armed with the information that the Applicant Union 
had provided for him. He stated that the Applicant Union 
was not adopting a "rouge bull" attitude towards the 
employer as they did not want to threaten the job security 
of other employees. A second meeting took place between 
Mr Waugh and Mr White on 12th June 1992. Mr White 
alleges that he was confronted with the allegation by Mr 
Waugh that he was a "shit stirrer". Mr White assumed that 
Mr Waugh had received some feedback from the bush crew 
as to his discussions concerning his conditions of employ- 
ment. At that time Mr White indicated that he had his rights 
and he wanted to stay on the job. Subsequent to that meeting 
Mr White heard that there was going to be a meeting of all 
employees in the depot on 24th June 1992. At that meeting 
Mr Jack Waugh, addressed the workforce. He had a copy of 
the award with him. Mr White recalls that the award was 
thrown on the bonnet of the truck and Mr White was invited 
to talk to the meeting. He referred to a number of points he 
had raised with Mr Trevor Waugh, these included the fact 
that he wanted acknowledgement that he would be getting 
paid a correct rate and that he was only acting on his own 
behalf and not representing any other employees in his 
negotiations. There was evidently some discussion between 
the employees with one individual becoming abusive 
towards Mr White. Mr White withdrew from the meeting. 

The workforce went on a fortnight's leave from the close 
of business on 3rd July 1992. Mr White, with prior 
agreement, commenced his leave one day earlier. He was to 
return to work on 20th July. By agreement made the 
previous evening with his bush boss, Mr White was to report 
to the Kirup coupe at 6.30am the next morning. To be there 
at that time he had to pick up a truck from the Respondent's 
depot before hand. When he arrived there at approximately 
5.30am on 20th July Mr Trevor Waugh told him to stop the 
pre-start check and to come back at 8.00am to discuss some 
unspecified matters with him. At that time a discussion 
lasting twenty to thirty minutes took place between the 
member and Mr Waugh. Mr White's services were 
terminated with the advice of a week's notice. He was 
relieved of truck driving duties and told to "go and sit in 
the shed and not to touch anything till the end of the week". 
This prompted Mr White to enquire as to whether he could 
go home. That request was acceded to by the employer. 

The Applicant Union contends that the requirement for 
the member to sit in the workshop for a week was a "sham 
arrangement". It was argued that the termination really had 
an instant effect and that to sit around for the rest of the week 
would have prejudiced the member's ability to contest the 
dismissal. The absence of any assertions by the Respondent 
that the member had misconducted himself and a statement 
at the time to the effect that a downturn in business had 

prompted the termination of employment, were in the 
Applicant Union's view irrelevant. Furthermore, it was 
noted that although payment was made for the remainder of 
the week commencing Monday 20th July, this was not 
forthcoming until a cheque was received from the Respon- 
dent by certified mail on 20th August. The Respondent 
acknowledged that payment for the week of notice had not 
been made within the terms required under Clause 19— 
Payment of Wages of the award. However, it was submitted 
that the termination was effected in accordance with the 
requirements of Clause 5—Contract of Service. 

On the evidence before me on the preliminary issue of 
whether or not the member had been summarily dismissed, 
I ruled in the negative. The termination was effected in a 
manner consistent with the award provision. I do not 
consider that the fact that the member was relieved of truck 
driving duties and required to sit in the workshop for a 
period of notice nor the admission that payment of wages 
was not made to him within the time frame specified in the 
award, changes the essential character of the termination. To 
hold otherwise would be to impute motives to the 
Respondent which were not open to me on the evidence 
when determining this preliminary issue. 

The duty to pay the wage for a week and other attendant 
obligations was established at the time of the notice of intent 
to terminate the contract on 20th July. The mutual 
agreement between the parties to the contract for the 
member to remain at home instead of reporting to work did 
not change the nature of the employer's action. However, 
the failure to pay wages in accordance with the award as 
acknowledged by the Respondent, may be a relevant 
consideration within the overall circumstances of the claim 
of unfair dismissal. 

The onus to show that the dismissal was unfair rests on 
the Applicant Union. To discharge this it has been necessary 
for it to confront the reality of the seasonal downturn in 
logging operations occasioned by a protracted wet season 
and the statements from CALM concerning cut backs 
associated with mills reaching the limit of their permissible 
intakes for the 1991/92 season. Together with these factors 
is the general downturn in the industry and the extent to 
which it has impacted upon the Respondent's operations. 
The prospect of winter logging in the 1991/92 season was 
seen as a strategy within the industry to extend harvesting 
operations over a full year and thereby provide continuing 
employment for bush crews and those associated with their 
activities. Equipment could be deployed on a more cost 
effective basis. However, the programme was to be 
introduced in the 1991/92 season on a trial basis with winter 
logging in restricted areas strictly controlled by CALM. 

The Applicant Union could rely on the possibility of this 
programme to assist the employment prospects of those 
employed in the industry and in particular of their member 
employed by the Respondent. However, this could only be 
to the extent to which the Respondent was to be engaged in 
the winter logging trials and an appreciation that they were 
being conducted subject to daily review by CALM and 
therefore could be cancelled without notice. 

Within the complexity of factors effecting employment 
in this industry, at this time of the year, was the cancellation 
of one shift at Nannup Mill in May 1992, the "on again off 
again" winter logging trials and the uncertainty of logging 
quotas for the 1992/93 season to commence on 1st 
November 1992. 

It was claimed when all of these matters were considered, 
the Respondent elected to terminate the employment of Mr 
White and to maintain their log hauling operation through 
the continuing employment of two other truck drivers with 
longer service than the Applicant Union's member and a 
contingent of subcontractors. This it was submitted was 
clearly the Respondent's prerogative and was directed at 
maintaining their viability in difficult times. Furthermore, 
it was submitted that at the time Mr White's services were 
terminated the Respondent had been informed by CALM 
that only a limited amount of timber was required for 
delivery to Nannup Mill by the Respondent to complete the 
commitment for the logging year ending 31st October 1992. 
It was also claimed that advice had been given by CALM 
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that the total amount of timber required by the Bunnings 
Nannup Mill for the 1992/93 logging year was to be cut 
back. This advice was again communicated to the Respon- 
dent by telephone on 20th July—the day that Mr White's 
services were terminated—and confirmed in a letter dated 
21st July 1992 from the District Manager, Nannup district, 
CALM (Exhibit L7). 

The Applicant Union concedes a downturn in the 
industry, the reality of seasonal lay-offs and the uncertainty 
of the success of some of the winter logging trials. However, 
through Mr White, the Applicant Union's witness, it was 
claimed that these factors were of marginal consequence and 
that the overwhelming consideration which had led to the 
dismissal was Mr White's complaints about his terms and 
conditions and his attempts to improve them. 

Although concessions were made concerning the state of 
the industry and the impact of seasonal factors, the 
Applicant Union argued that the overall level of the 
Respondent's operations immediately following 20th July 
show that the termination was unjustified and was motivated 
by other considerations. 

The fact that the Nannup Mill was to cut back to complete 
its permissible intake for 1991/92 (and here there is some 
dispute as to whether the amount expressed to Mr White 
when he was dismissed was 150 tonne or 150 tonne of first 
grade jarrah [note Exhibit L7 specifies 250 tonne of first 
grade jarrah]), was not, in the Applicant Union's view, the 
sole determinant of the level of activity of the Respondent's 
operation. Mr White had been engaged on work in the Kirup 
coupe, supplying the Greenbushes Mill. He had worked in 
that area during the current season and for some time prior 
to the period which he had been laid off in the wet season 
1990/91. Work continued in the Kirup coupe as evidenced 
by the continuing use of subcontractors to haul from that 
area. There was work performed under the jarrah sizing 
programme at the Catterick Block. It was also the Applicant 
Union's submission that a reference to only the volume of 
the first grade jarrah to be milled does not disclose the full 
extent of forest harvesting and haulage operations. As a rule 
of thumb one thousand cubic metres of first grade jarrah 
imputes another six hundred cubic metres of other grades of 
timber and translates to doubling the weight of timber for 
haulage when expressed in terms of first grade jarrah only. 
There is the supply and delivery of second and third grade 
jarrah and the supply of marri wood chip to the Diamond 
and Manjimup Mills. The Respondent also supplies poles 
to the State Energy Commission of Western Australia. 

Through observations made by Mr White and Mr Oakes, 
the other Applicant Union witness in these proceedings, 
immediately following Mr White's dismissal and from 
information gleaned from discussions with truck drivers, 
mill managers and CALM officers, the Applicant Union 
endeavoured to establish that the level of the Respondent's 
operations could not be assessed by reference to only the 
advice about the curtailment of the Nannup Mill intake for 
the 1991/92 logging year. Through photographs obtained by 
Mr White, but taken without authority, he identified what 
he believed to be extensive fallen timber available for 
haulage within the Nannup coupe (see Exhibits LA and L5). 
Subsequent evidence disclosed that the Respondent had 
been requested to supply timber to Dean Mill from the 
Nannup coupe to meet a shortfall of supply from the 
Southern Forest region. However, this work is said to have 
presented after Mr White's dismissal had taken effect (see 
Exhibit T6—letter dated 27th July 1992 from District 
Officer CALM). The work involving the delivery of one 
thousand cubic metres of timber continued until 14th August 
1992 with cleaning up duties in the Nannup coupe finishing 
mid September. With the availability of this work the 
Applicant Union argued that Mr White's termination was 
unfair. His continued employment could have been arranged 
with proper management of the use of subcontractors and 
the other full time truck drivers. Indeed the Applicant Union 
argued that Mr White's services should have been retained 
at the expense of subcontractors particularly when one was 
operating two trucks for the Respondent. 

The Respondent dismisses the suggestion that sufficient 
work was available to retain Mr White in their employment. 
First it was claimed that the additional quota of timber for 
delivery to Dean Mill only became known subsequent to the 
dismissal. The decision to proceed with winter logging trials 
and thereby reverse previous advice that they had been 
cancelled was not made until August—again after the 
termination of Mr White's employment. Access to the 
Beaton Block had not been granted until that time. 
Furthermore, the availability of additional tonnages because 
of shortfalls in supplies from other sources was likely to 
impact on the Respondent's allocation for 1992/93. 

The Respondent maintained that the termination of Mr 
White's employment should be viewed in the light of the 
seasonal downturn. Despite the availability of some work, 
Mr Trevor Waugh estimates that his operations had 
contracted some 30 per cent in July 1992. Two fallers and 
a loader operator were terminated in their employment at the 
time that the operation closed down for two weeks leave in 
July. Had Mr White been at work on the 3rd July, Mr Waugh 
claims that he would have been warned of the difficulties 
associated with retaining his services after the period of 
leave. The dismissal of Mr White, one of three truck drivers 
employed by the Respondent, along with the other three 
members of the bush crew effectively reduced the operation 
by one of its productive units. This it was argued was 
necessary and reflected the seasonal downturn. Moreover, 
with advice that the permissible intake for mills in 1992 was 
likely to be cut, the longer term prospects of re-employment 
were bleak. 

Work in the log timber felling extraction and delivery 
industry is strictly controlled by CALM. Contractors and 
their employees are instructed in forest hygiene and bush 
bosses have particular responsibilities in areas of moist soil 
logging (see "Summary of Conditions High Hazzard Forest 
Areas in 7 Way Test"—set out in Exhibit T5). The 
Respondent's contract with CALM particularises the species 
of hardwood, the log type and annual quantities to be 
delivered to designated mills. Some variations in production 
requirements are provided for under the contracts. However, 
the Executive Director of CALM has an overriding right to 
regulate the quality of log grades to satisfy current market 
requirements. Advice of annual variations to quantities 
under extended contracts are to be advised to the contractor 
not later than 1st August each year for the beginning of the 
next logging season which starts on the 1st November 
(Exhibit T2). It appears that in the Respondent's case this 
requirement is not always adhered to. Nevertheless, there is 
obviously close communication between contractors and 
officers of the Department concerning decisions which 
effect logging operations. This would appear necessary from 
CALM's point of view for effective forestry management 
and from the contractors point of view for the deployment 
of the workforce and use of expensive equipment. The 
variables that must be balanced in decisions associated with 
forest logging operations would seem to included forest 
hygiene, weather conditions, the demand for particular 
hardwoods and the operations of mills. It would seem 
reasonable to conclude that programming is vital and that 
contractors are given as much advanced warning as possible 
on matters which will effect their economic viability and 
therefore those of their employees. Those contracting with 
CALM for the supply of logs are required to adhere to the 
requirements of all relevant Acts, Regulations and Awards 
(see Exhibit L9). 

There is considerable evidence that the extent to which 
the curtailment of logging requirements for Nannup Mill in 
the 1991/92 season was the subject of communication 
between Mr Waugh and CALM's district office at Nannup. 
Also advice was forthcoming about the permissible intake 
for 1992/93. However, when it comes to matters which 
appear to be beneficial to the contractor's operation and 
therefore implicitly to Mr White's prospects for continuing 
employment, the Respondent refers only to letters which 
post date the 20th July—the date of Mr White's dismissal. 
The shortfall of first grade logs from the Southern Forest 
region to Nannup Mill was noted in April 1992 (see Exhibit 
T5). Written communication for the Respondent to accom- 
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modate the shortfall is dated 27th July 1992 (see Exhibit 
T6). I consider it reasonable to conclude that there were 
discussions between the Respondent and officers of CALM 
before the receipt of that letter. Similarly, I consider 
information concerning the cessation of deliveries to Dean 
Mill and the direction to clean up the Nannup supply area 
would not have been limited to a letter dated 14th August 
(see Exhibit T7). 

Winter logging trials were an important initiative under 
consideration in the 1991/92 logging season. They were a 
radical innovation given the industry's concern about 
dieback. The importance of the trials to contractors and their 
employees appears to have been recognised throughout the 
industry. Considerable time has been spent instructing those 
engaged in the industry in forest hygiene. I consider that the 
logistics of implementing the programme would demand 
more than one or two weeks notice. Given CALM's 
knowledge of the seasonal downturn in activities and the 
objective preserving employment in the industry it is 
reasonable to assume CALM acted to keep contractors 
informed of developments well before mid August. How- 
ever, 1 accept that the exceptionally wet winter in 1992 may 
have made the final decision when to start more difficult. 

I accept that in July 1992 the level of activity in the 
industry was depressed. This came about by the effect of the 
economic recession impacting on industry generally and 
seasonal factors associated with forest logging and the near 
completion of permissible intakes at the mills. It is the 
Respondent's prerogative to organise their enterprise 
through the use of subcontractors and employees to maintain 
their viability. However, having regard to all of the 
circumstances of the case, I do not consider that this matter 
can be disposed of on the basis that there has been a 
downturn in the Respondent's operations and that the 
Applicant Union's member is regrettable a casualty of this. 
The circumstances of the dismissal and the dealings between 
the parties need to be taken into account. 

1 have formed the view that Mr White was an enthusiastic 
and dedicated employee. This is apparent from the consider- 
ation that was given to him when he was laid off during the 
wet season in the previous logging year. The Respondent 
wanted him back and acted to maintain his availability to 
resume work by giving him some work marking out forest 
coupes for the next season. The circumstances of the 
termination at that time can be compared with those subject 
to the dispute between the Applicant Union and the 
Respondent. On 1st May Mr White raised the terms and 
conditions of his employment with the Respondent. It is 
immaterial as to which party organised the meeting although 
it is probably the case that it was orchestrated by Mr Jack 
Waugh. Mr White admits to having discussed his grievance 
with his work mates in the bush. However, I do not infer nor 
was it implied this was done to foment discontent against 
the Respondent. Apparently the discussions at the beginning 
of May were cordial and the upshot was that Mr White 
would submit a proposal to Mr Waugh which would address 
what he believed to be appropriate recompense for working 
extended hours. For the Respondent's part he was to 
consider giving Mr White the opportunity to purchase one 
of the Respondent's vehicles and presumably to operate as 
a subcontractor. 

For Mr White's part he believed that he complied with 
his undertaking when he submitted a proposal to be paid 
$11.50 per hour for the first ten hours of work and $17.50 
per hour there after with his time-sheet early in June 1992. 

The tenor of the relationship between Mr Waugh and Mr 
White had on, Mr White's evidence, deteriorated when the 
next meeting to discuss his conditions of employment took 
place. According to Mr White the conversation commenced 
with Mr Waugh calling him a "shit stirrer" and wanting to 
buy him off to get rid of him. For Mr Waugh's part this was 
not said. However, it is clear that there was considerable 
hostility at least at some point in the meeting as Mr White 
admits to having threatened the Respondent along the lines 
that he could not be sacked and that he knew how the 
Commission worked. Despite this, Mr White considers that 
an agreement was almost reached with Mr Waugh who he 
acknowledges made an attempt to settle the issue. However, 

at the last moment the Respondent had retreated from a deal 
with Mr White on the grounds that he (the Respondent) 
would have to talk to other employees as he could not enter 
into an agreement with each individual separately. Accord- 
ing to Mr White the discussion concluded on that basis. 
However, he believes that he made it clear to Mr Waugh that 
he was only negotiating on his own behalf. Mr Waugh 
claims that he said he would facilitate Mr White meeting 
with other employees to see what they wanted to do. That 
meeting took place on 24th June. However, at some time 
prior to that Mr White had been in contact with the Union. 
He was appraised as to his rights and entitlements under the 
award. On Mr Oakes' evidence it was agreed with Mr White 
that the Applicant Union would not involve itself in his 
negotiations with Mr Waugh although it was agreed that 
when Mr Oakes held further discussions with Mr Waugh on 
enterprise bargaining, he would enquire as to how negotia- 
tions with Mr White were progressing. No doubt this was 
calculated to put pressure on Mr Waugh. The opportunity 
to do so arose when on 24th June, Mr Oakes responded to 
a request from Mr Waugh to discuss the award—in 
particular Mr Waugh's non compliance. In those discussions 
the Applicant Union official made it clear that although an 
enterprise agreement offered the prospect of work practice 
efficiency and flexibility, it was not going to reduce the 
Respondent's liability to pay the correct award provisions. 
Mr Oakes was not informed of, nor invited to attend the 
meeting that was subsequently held at the depot that 
afternoon. 

Mr White, at short notice, was required to attend the depot 
without any knowledge as to the reason. In his view he was 
catapulted into a situation where he was effectively required 
to explain his actions to his fellow employees. He stated that 
he made it clear that he was acting on his own behalf and 
did not want to jeopardise their employment. It was Mr 
White's evidence that Mr Trevor Waugh, who up until this 
point had not been present, addressed the meeting on the fact 
that he had been approached by Mr White for payment of 
overtime rates, that he (Mr Waugh) could consider payment 
of time and a half but not double time and that he would not 
make a deal with just one of the crew. According to Mr 
White, Mr Waugh also mentioned the fact that Mr White had 
raised the question of air conditioning for his truck but that 
this was not warranted because there was only one hot day 
a year. Mr Waugh withdrew from the meeting. After a 
discussion which was dominated by one employee hostile 
to Mr White's position, he withdrew. It was Mr White's 
belief that there was nothing more for him to do and that the 
matter would now be addressed by the Applicant Union. 

It was Mr Waugh's evidence that he put it to the men that 
they could pick up the award or come up with something 
else. Mr Waugh's understanding was that the upshot of the 
meeting was that the men had chosen to have their 
conditions remain unchanged. He acknowledged that he still 
had a problem with Mr White as that employee still wanted 
more money and better conditions. There were no further 
discussions between Mr Trevor Waugh and Mr White 
except for that which took place when the dismissal was 
effected. 

The Respondent claims that the existing terms and 
conditions were "mutually satisfactory'' to himself and 
with workforce and that there was an acceptance of the 
availability of long working hours without penalty rates 
applying. Mr Waugh does not consider that it was a "take 
it or you get nothing" situation but a "mutual agreement". 
He claims to be approachable if anyone has problems with 
those arrangement. 

According to Mr Waugh the decision to dismiss Mr White 
was made on the weekend before 20th July. It was effected 
at 8.00am when Mr White was directed to return to the depot 
at that time after his earlier attendance. For Mr Waugh's part 
the discussion was amicable to start with but their rapport 
deteriorated when award breaches were raised and the threat 
that the dismissal could cause him trouble. Mr Waugh 
admits to having made the analogy that Mr White was like 
a cancer that had to be cut off. He denies making many of 
the comments alleged by Mr White to have been made at 
the time of the dismissal or within the context put forward 
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by Mr White and recorded in notes allegedly made 
immediately following the termination of Mr White's 
employment (see Exhibit L3) more particularly Mr Waugh 
denies he had already determined to dismiss Mr White at the 
time the workforce was sent on two weeks leave. He 
reiterated that the decision was taken on the weekend prior 
to 20th July and was prompted by the telephone advice 
received from CALM on 16th July regarding the cessation 
of deliveries to Nannup Mill and the outlook for the 1992/93 
season. 

I had ample opportunity to observe the demeanour of the 
witnesses in these proceedings. Mr White impressed me as 
a forthright and honest person. He went to some pains to 
ensure that his responses were correct. Mr Waugh provided 
much factual information about the industry and his dealings 
with Mr White, CALM and Mr Oakes; however 1 found him 
vague and evasive on critical matters relating to his motives. 
I accept Mr White's account of discussions that took place 
upon 1st May, 12th June, 24th June and 20th July as more 
plausible and comprehensive. 1 have formed the view that 
on the evidence before me that Mr White's termination was 
motivated by Mr Waugh's concern about the effect of his 
continuing employment on the operation. The downturn in 
the industry and slow down in the Respondent's operations 
were a convenient pretext to dismiss an employee who was 
seen to be a trouble-maker. 1 do not consider that the 
Respondent exercised proper diligence in the selection of Mr 
White for termination of employment. The comments made 
by Mr Waugh at the time Mr White was dismissed, which 
were the subject of Mr White's evidence and notes, attest 
to this. I accept that evidence. I reject the assertion that it 
was a matter of "last on first off—all things being equal". 
I have concluded that the Respondent's actions in terminat- 
ing Mr White's employment were prompted by that 
employee's attempts to improve his terms and conditions 
and the implications of those attempts for the employer 
under the award and through the involvement of the Union. 
These matters pre-empted Mr White receiving a fair deal 
from the Respondent when the redundancy situation arose. 

The Respondent professed interest in promoting enter- 
prise bargaining and in having the Applicant Union 
involved. However, he was made aware that an enterprise 
agreement would not mitigate his award responsibilities. On 
24th June Mr Waugh was informed that the Applicant Union 
was aware of his negotiations with Mr White and of the 
Applicant Union's intention to rectify his non-compliance 
with the award—a fact which was conceded. I believe that 
Mr Waugh acted promptly to isolate Mr White. The meeting 
on 24th June achieved that end. The Applicant Union was 
not invited to participate because I believe it was only after 
the conversation with the Union Representative in the 
morning that the meeting was organised. Mr White's 
intention to pursue an agreement on his own behalf was 
known to the Respondent. Mr Waugh was aware that Mr 
White was not claiming retrospective payment. I believe that 
the threat of union involvement with Mr White as a member 
of the workforce was seen as a threat to the Respondent's 
arrangements for payments to the workforce. The Respon- 
dent's failure to pay wages in accordance with the award 
was not a mistake as the Respondent's representative would 
have me believe. There were no mutual agreements entered 
into with the workforce. It was a conscious decision not to 
pay the award rate. The course of dealings between the 
Respondent and Mr White were entered into in good faith 
in an attempt to reach an agreement acceptable to the 
Respondent. 1 believe the decision to dismiss Mr White was 
taken before 16th July and would have been effected when 
his annual leave was taken if he had been contactable. 

1 believe that, consistent with the principle set out in 
Undercliffe v. The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch (65 WAIG 385) and 
referred to recently in Gromark Packaging v. The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
(unreported) Mr White was given something less than a 
"fair go all round" by his employer. The circumstances in 
which the dismissal took place cannot be isolated to events 
which occurred on 20th July nor restricted to those 
associated with advice conveyed to the Respondent by 

CALM immediately prior to that. There was a course of 
dealings between the Applicant Union's member and the 
Respondent; it included the former's diligence to his work, 
his attempts to deal with his employer to improve the reward 
for his services and the fact that this endeavour was 
encouraged by the Respondent. For the Respondent's part 
his dealings with Mr White included the decision not to pay 
award rates and discussions in circumstances which put 
them in conflict. 

I do not believe that when considered within the wider 
context of their dealings that the downturn in operations 
negated the unfairness with which Mr White was dealt and 
rendered the dismissal fair. 

Turning now to the appropriate relief. Again on my 
assessment of the witnesses I have formed the view that 
there is little, if anything, to prevent the employment 
relationship between Mr White and Mr Waugh being 
re-established. Certainly there may be some personal 
discomfort initially but that is to be expected. It will only 
be heightened by any notions of claims of "victory" and 
"getting even". Both of the parties to the matter in issue 
appear to me to be above that. I will order the reinstatement 
of Mr White in employment with the Respondent to occur 
on Monday 16th November. As an incident of this 
reinstatement Mr White is to be paid on amount equal to the 
wages he would have received during the period for which 
he would have been paid but for the unfair dismissal. 

The rate of payment shall be calculated in accordance 
with the Timber Workers Award No. 36 of 1950. 

Appearances: Mr M.J. Lourey appeared on behalf of the 
Applicant Union. 

Mr A.C. Tomlinson appeared on behalf of the Respon- 
dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

T.J. and M.B. Waugh. 
No. CR 465 of 1992. 

Timber Workers Award No. 36 of 1950. 
CHIEF COMMISSIONER W.S. COLEMAN. 

11 November 1992. 
Order. 

HAVING heard Mr M.J. Lourey on behalf of the Applicant 
Union and Mr A.C. Tomlinson on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That provided Mr Russell White presents himself for 
duty at the premises of the Respondent at the usual time 
of business commencement on Monday, 16 November, 
1992, he shall be reinstated in employment as a truck 
driver with T.J. and M.B. Waugh; 

And that re-employment shall commence from the 
aforesaid time and date; 

And that the terms and conditions of such re- 
employment shall be in accordance with the Timber 
Workers Award No. 36 of 1950; 

And that T.J. and M.B. Waugh do pay to Mr Russell 
White the sum of $6,781.44 of which half of this 
amount shall be paid within 14 days of the date of this 
Order and the balance within 28 days of the date of this 
Order provided that Mr White presents himself for 
re-employment on 16 November; the total amount paid 
shall be equal to wages that Mr Russell White would 
have received during the period from when his 
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dismissal took effect until the date of his re-instatement 
pursuant this Order as if Mr Russell White had been 
employed as a truck driver at the rate of pay prescribed 
by the Timber Workers Award No. 36 of 1950. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Gujldford Grammar School. 
No. CR 447 of 1992. 

COMMISSIONER S.A. KENNEDY. 
27 November 1992. 

Order. 
WHEREAS this matter was the subject of a conciliation 
conference pursuant so section 44 of the Industrial Relations 
Act 1979; and 

Whereas this matter was referred for arbitration; and 
Whereas the Applicant has now informed the Commis- 

sion that the issue has been settled and seeks leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order- 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union of Western 

Australia 
and 

Kalgoorlie Consolidated Gold Mines. 
No. CR 372 of 1992. 

COMMISSIONER J.F. GREGOR. 
12 November 1992. 

Order. 
WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 18th of 
June 1992; and 

Whereas this matter was listed for conference on the 26th 
of June 1992; and 

Whereas this matter was not resolved and the parties 
requested that it be referred for hearing and determination; 
and 

Whereas this matter was initially listed for hearing on the 
14th of September 1992; and 

Whereas the Applicant advised in writing on the 10th of 
September 1992 that they wished this matter be withdrawn; 

Whereas this matter was formally dealt with at the hearing 
of associated matter CR 369 of 1992 in Kalgoorlie on the 
4th of November 1992; and 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Cheap Foods. 
No. CR 611 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 November 1992. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers Union of Australia 

(W.A. Branch) 
and 

Nappy Happy Service. 
No. CR 517 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 October 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matters referred to the 
Commission pursuant to Section 44 of the Act for hearing 
and determination were in final form as follows:— 

"Schedule. 
The Union alleges that Mrs Jo Trigwell, Ms Kathy 

Nasner, Ms Lorraine Cornell and Mr Bevan Chittlebor- 
ough were unfairly dismissed from their employment 
as Laundry Hands at Nappy Happy Hire Pty Ltd 
(trading as Nappy Happy Service) on Friday 28 August, 
1992, 

The employer disputes that the above-named em- 
ployees were unfairly dismissed. 

The remedy the Union seeks is as follows: 
1. (i) A declaration by the W.A. Industrial 

Relations Commission that the above- 
named employees were unfairly dis- 
missed; and 

(ii) An Order directing the reinstatement of 
the above-named employees to their 
employment with Nappy Happy Service 
with no loss of entitlements; 
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or in the alternative— 
2. (i) A declaration by the W.A. Industrial 

Relations Commission that the above- 
named employees were unfairly dis- 
missed; and 

(ii) An Order directing Nappy Happy Hire 
Pty Ltd (trading as Nappy Happy Serv- 
ice) to pay compensation to the above- 
named employees for their unfair dis- 
missals to the sum of $25,000 for each 
employee, or any such other quantum as 
determined by the Commission as ap- 
propriate in the circumstances; 

and/or in the alternative— 
3. (i) A declaration by the W.A. Industrial 

Relations Commission that the respon- 
dent employer through the action of its 
agents, intentionally set out to deprive 
Mrs Jo Trigwell, Ms Kathy Nasner and 
Ms Lorraine Cornell of the opportunity 
of employment with a business known 
as Launder-All; and 

(ii) An Order directing Nappy Happy Hire 
Pty Ltd (trading as Nappy Happy Serv- 
ice) to pay compensation to Mrs 
Trigwell, Ms Cornell and Ms Nasner 
equal to the sum of— 

(a) In the case of Mrs Trigwell, 33 
weeks' wages 

(b) In the case of Ms Cornell, 37 
weeks' wages 

(c) In the case of Ms Nasner, 33 
weeks' wages 

or any other such quantum as deter- 
mined by the Commission as appropri- 
ate in the circumstances. 

The Respondent objects to and opposes the claim. 
(Schedule on file) 

The relief sought by the applicant is as follows:— 
Minute of Relief Sought by Applicant. 

"1. A declaration that on 28 August, 1992 Mrs 
Josephine Trigwell, Mr Sevan Chittleborough, Ms 
Lorraine Cornell and Mrs Kathleen Nasner, who 
at all material times were members of the 
applicant, were unfairly dismissed from their 
employment by the respondent. 

2. A finding that in the exercise of its discretion, the 
Commission concludes that in all the circum- 
stances it is not appropriate to order the reinstate- 
ment of the employment of Mrs Josephine 
Trigwell, Mr Sevan Chittleborough, Ms Lorraine 
Cornell and Mrs Kathleen Nasner with the 
respondent. 

3. A finding that in all the circumstances including 
equity, good conscience and the substantial merits 
of the case Mrs Josephine Trigwell, Mr Sevan 
Chittleborough, Ms Lorraine Cornell and Mrs 
Kathleen Nasner should receive monetary com- 
pensation for having been unfairly dismissed. 

4. A determination that the Commission's discretion 
would be exercised to award monetary compensa- 
tion to Mrs Josephine Trigwell, Mr Sevan 
Chittleborough, Ms Lorraine Cornell and Mrs 
Kathleen Nasner in the absence of an Order for the 
reinstatement of their employment with the 
respondent if it had jurisdiction to do so. 

5. (a) A determination that the applicant's claim 
for compensation be dismissed because of 
paragraph 4 hereof 

OR 
(b) A decision that, pursuant to sec. 27(1 )(u) of 

the Industrial Relations Act 1979, it is 
appropriate to refer the following question of 

law to the Full Bench for hearing and 
determination. 

'Does the Western Australian Industrial 
Relations Commission have jurisdiction to 
award compensation in the form of a mone- 
tary sum to an employee it has found to have 
been unfairly dismissed without at the same 
time making any Order for reinstatement of 
the employment of the employee?'. 

And the Commission as currently consti- 
tuted will consult with Hon. President ac- 
cordingly." 

Contained in Exhibit R1 under the heading 'Undisputed 
Facts in this Matter' the following appears:— 

'' Undisputed Facts in this Matter. 
1. As at the date of their dismissals, Mrs Josephine 

Trigwell, Ms Lorraine Cornell, Ms Kathleen 
Nasner and Mr Sevan Chittleborough were em- 
ployed by Nappy Happy Hire Pty Ltd. 

2. Mrs Josephine Trigwell commenced employment 
with Nappy Happy Hire Pty Ltd on the 2 January 
1991. Ms Cornell commenced employment with 
Nappy Happy Hire Pty Ltd on 17 June 1991. Mr 
Chittleborough commenced employment with 
Nappy Happy Hire Pty Ltd on 14 February 1990. 
There was some difficulty in ascertaining Ms 
Nasner's date of commencement with Nappy 
Happy Hire Pty Ltd due to her intellectual 
disabilities and the fact that, according to the 
respondent employer, the time and wages records 
allegedly been stolen or alternatively thrown away 
by the respondent employer (see transcript @ pp.s 
103 and 145). However, later in the proceedings 
the applicant union tendered a document which 
was entered in evidence as Exhibit O. Exhibit O 
is a copy of a Group Certificate for Ms Kathleen 
Nasner which indicates that she commenced 
employment with a 'John Deane' on 8 September 
1988. 

3. All of the four employees were employed to fold 
nappies. The terms and conditions of their 
employment were governed the provisions of the 
Laundry Workers' Award No. 29 of 1981. 
Originally, the nappies were folded by hand. 
However, in February 1992, two new nappy 
folding machines were introduced. The introduc- 
tion of these machines necessitated a changed 
work method whereby two employees fed laun- 
dered nappies into the machines. The machine 
would fold and count the number of nappies 
processed. One other employee would wait for 
nappies to be folded and would then bag the 
nappies into lots of 40 or 70. 

Generally speaking, with the introduction of the 
machines, only three employees were required at 
any one time. Thus, the four employees worked 
in such a manner that only three were working 
with the machines at any one time. 

4. However, when a machine was not working or 
was out of order, all four employees would be 
required to work as some hand folding was 
necessary. 

5. In approximately July 1992, the machines broke 
down. When they were repaired, all four employ- 
ees remained working together up until the date 
of their dismissal. 

6. At the date of their commencement of employ- 
ment with Nappy Happy Hire Pty Ltd none of the 
four employees were members of a Union. The 
four employees approached the Federated Miscel- 
laneous Workers' Union in July 1992. They 
subsequently joined the union. 

7. On the 27 July 1992, the union wrote to the 
Manager of Nappy Happy Hire Pty Ltd advising 
that pursuant to the provisions of the Laundry 
Workers' Award No. 29 of 1981, accredited 
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officials of the union would be visiting the 
workplace to take extracts from the time and 
wages records during the week beginning Mon- 
day, 27 July 1992. That correspondence was 
tendered as Exhibit A in these proceedings. 

8. On 29 July 1992, two accredited officials of the 
Federated Miscellaneous Workers' Union con- 
ducted a time and wages record inspection at 
Nappy Happy Hire Pty Ltd. Those two officials 
were Ms Debra Blaskett and Ms Kathy Digwood. 

9. On 7 August 1992, the union sent further 
correspondence to the Manager of Nappy Happy 
Hire Pty Ltd alleging serious and numerous 
breaches of various provisions of the Laundry 
Workers Award No. 29 of 1981. That correspon- 
dence was tendered as Exhibit B in these 
proceedings. 

10. A meeting was arranged between the parties for 
Monday 24 August 1992 at 9am. Present at that 
meeting were Ms Blaskett (Federated Miscellane- 
ous Workers' Union), Ms Fitz Gibbon (Chamber 
of Commerce and Industry) and Mr John Deane 
(Nappy Happy Hire Pty Ltd). The union put to the 
employer various proposals for settlement of 
matters in dispute. The employer agreed to 
consider the proposals put to it by the union. 

11. On the afternoon of 24 August 1992, a document 
tendered as Exhibit C in these proceedings was 
given to Ms Cornell, Mrs Trigwell and Ms Nasner 
by the management of Nappy Happy Hire Pty Ltd. 
The document is a notice to all employees 
notifying them of a number of changes which 
would apply to them as from 1 September 1992. 
On that same afternoon, the document was sent to 
the union by facsimile where it was received by 
Ms Blaskett. Mr Chittleborough was given the 
document on Tuesday 25 August 1992 as he was 
not at work on Monday 24 August 1992. 

12. On the afternoon of Wednesday 26 August 1992, 
the four employees were each given a copy of a 
further document which was tendered in these 
proceedings as Exhibit D. The document is a 
purported offer of employment to each of the four 
employees with Nappy Happy Hire Pty Ltd. 

13. After receiving the document, the employees 
called Ms Blaskett at the union office for advice. 
Ms Blaskett requested that the employees bring a 
copy of the document (Exhibit D) to the union 
office after the completion of their work on 
Thursday 27 August 1992. This was done and on 
Thursday 27 August 1992, Application C 517 of 
1992 was lodged with the Western Australian 
Industrial Relations Commission. The application 
was then lodged on the respondent employer by 
hand at 4.30pm Thursday 27 August 1992. 

14. On Friday 28 August 1992 at approximately 
3.00pm, Mrs Trigwell, Ms Cornell and Ms Nasner 
were dismissed from their employment with 
Nappy Happy Hire Pty Ltd. At Approximately 
4.00pm on the same day, Mr Bevan Chittlebor- 
ough was also dismissed. The four employees 
each received 2 days' pay for days worked plus 
2 days' plus in lieu of notice." 

(Exhibit Rl) 

These issues were not disputed by the respondent. 

The initial submission for the respondent (see Transcript 
Page 125) was that the dismissals were occassioned because 
the respondent "had an opportunity to get out of the 
business and it has done just that" and later (Transcript Page 
125) in response to a question from the Commission Ms Fitz 
Gibbon confirmed that the respondent's position was that 
the employees had not been unfairly dismissed, their 
services having been terminated because the Company was 
going out of business. 

Mr J.K. Deane was the Manager of Nappy Happy Hire 
Limited and the owner of the property, buildings, plant and 
machinery at 19 Roydhouse Street. In his evidence Mr J.K. 
Deane testified that he had leased the premises and the 
machinery to a proposed Company. Launder-All Limited 
and further that that "Company" took over the business of 
Nappy Happy Hire Pty Ltd from on or about 1 September, 
1992. Also, from that date employees were employed by 
Launder-All Limited not Nappy Happy Hire Service Pty 
Ltd. Mr J.K. Deane said inter alia:— 

"With respect to these proceedings, if the Commis- 
sion were to issue an Order for reinstatement of the four 
employees that were previously folding, what would 
the Company, Nappy Happy Hire, be able to do as a 
response to that?—They couldn't comply. 

Why not?—Well, because Mr Henderson has his 
own staff now and is running the business. He owns the 
business and is running it. 

Could you tell us who selected staff to work for 
Nappy Happy Hire?—Mrs Morrissey, the former 
Manager—Manageress. 

You took over from her, did you?—Pardon? 
You took over from Mrs Morrissey as Manager?— 

Yes. 
Since you actually became Manager though did you 

have any involvement in the selection of staff?—No. 
Who did?—John Deane, my son. 
Did you have any role to play in determining if staff 

should ever he dismissed.—No, I did not. 
Who understood that role, to the best of your 

knowledge?—John Deane. 

Prior to then had you had any discussions with John 
Deane, who you have raised in your evidence as being 
your son, did you have any discussions with John Dean 
in the time leading up to 28 August in relation to the 
termination of the four staff?—No." 

(Transcript Pages 130, 133 & 134) 
Mr R.J. Henderson's evidence was that he was the sole 

Proprietor of a business known as Launder-All Limited 
which operates in the commercial laundry area. The present 
business arrangement according to the evidence of Mr 
Henderson is that:— 

".... prior to the end of August you had discussed 
with the Company the possibility of taking over the 
actual processing operation?—Yes, that's correct. 

That's as I understand your evidence?—It was later 
on down the track. If things worked out well then we 
could go further and this is why things were initiated 
in the last week of August. 

With respect to—if we can look at the agreement 
between yourself and the person or Company that 
you're taking over the processing from, when was that 
agreement finally decided?—That was in the last week 
of August. 

Do you remember which day in the last week of 
August that that agreement was entered into.—I think 
that was the Friday. I think. I think the Friday was about 
the last Friday in August. I think. 

Who was that agreement between?—John Deane and 
myself. 

John Dean on his own behalf or on behalf of a 
Company or ?—Well, as far as I'm aware, that he 
owned the Company. 

So John Deane ?—So I was speaking to the 
person who owned the Company. 

That's right?—Yes, well, there was a payment— 
payments that were going to be due on a turnover 
basis—right. I haven't had the figures but his account- 
ant has faxed me and said that he would have those for 
me, which he hasn't sent yet—the fax that I have got 
over there in my file—and the actual percentage in the 
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turnover to be paid under the processing situation to 
Nappy Happy—right—hadn't been finalised because I 
hadn't had the accountant's figures so I couldn't go 
through and say, "Well, yes," you know, "23 per cent 
or 10 per cent," or whatever—right—because I never 
had those figures available to me. 

So who is now operating the processing section of 
- - -?—Launder-All. 

When did Launder-All commence that operation'?— 
-On the 1st of the month—1st of this month. 
September." 

(Transcript Pages 154 & 155) 
It was finally reluctantly conceded by the applicant that 

the transfer of the entire business operation to Mr Henderson 
as sole Proprietor of Launder-All was not "a sham'' and the 
Commission considers that concession on the evidence 
appropriately made. 

An important fact emerges from the above, there is now 
no ability for the Commission to order reinstatement of the 
four employees (if unfair dismissal was demonstrated) as 
their former employer is no longer in the business in which 
they were previously employed or in any business here. 

I turn now to the dismissal of the four employees and 
whether their dismissals were, in all the circumstances, 
unfair. 

The employees are:— 
(a) Mrs J. Trig well aged 54 years who commenced 

with Nappy Happy Hire on 2 January 1991. 
(b) Ms L. Cornell aged 37 years who commenced 

employment with the respondent under the Job- 
start Scheme on 17th June 1991. 

(c) Mr B. Chittleborough aged 51 years, who is 
profoundly deaf and cannot speak, commenced 
employment with the respondent under the Job- 
start Scheme and has been employed for approxi- 
mately two and a half years. 

(d) Ms K.M. Nasner aged 48 years, who suffers from 
mild intellectual retardation, is dyslexic and 
cannot read or write, has been employed for 
approximately four years by the respondent. 

The evidence of the four employees is, as to the major 
contentious issues, fairly similiar and is summarised 
hereunder:— 

(a) The employees were suffering physical effects 
from fatigue due to the nature of and pace of their 
work. 

(b) They voiced their complaints via Mrs J. Trigwell 
to Mr John Deane and to Mr T. Benson. The 
former took no action, the latter suggested that 
they approach the union or Department of Occu- 
pational Health, Safety and Welfare of Western 
Australia. 

(c) The employees sought the union's assistance and 
became members. 

(d) At no time during the employment were the four 
employees spoken to or counselled as to their 
work performance or lack thereof. Indeed exhibits 
C and D demonstrate that the respondent at the 
24th and in particular the 26th August offered 
continuing employment to the four employees. 

The Commission notes at this point that these 
offers are to say the least odd given Mr J.P. 
Deane's evidence of his alleged dissatisfaction 
with the four employees at that same time. 

(e) The employees did not implement a "go slow" 
or any kind of work output restrictions. Problems 
with a new laundry hand operating the laundry led 
to an occasional drop in nappy throughput. 

(f) The employees, with the exception of Mr Chittle- 
borough, were not advised by Mr J.P. Deane or Mr 
K. Deane upon their termination, to see Mr 
Henderson about a job with him/Launder-All. 

(g) The employees did not know at the time of their 
termination that Mr Henderson of Launder-All 

was taking over the entire operation of Nappy 
Happy Hire. 

(h) The employees had had a friendly relationship 
with Mr Henderson and he with them over some 
considerable time. 

(i) The employees were dubious about returning to 
employment with Mr J.P. Deane because of fears 
of retribution. 

The evidence of Mr J.P. Deane as to the employees 
dismissals is as follows:— 

"THE SENIOR COMMISSIONER: Sorry, can I 
interrupt you there, Mr Deane? I'm not clear as to why, 
so far as you were concerned, the employees were 
terminated. You have talked about what you regarded 
as a slow-down on and off in work output and you have 
talked about quality control, and I think you also said 
that there was some problem with your drivers bringing 
back complaints?—Yes. 

Could you tell me why it was that you actually 
terminated the employees?—Well, because they 
weren't working to a level that they achieved previ- 
ously and as a result we didn't have the stock to get out 
the door. The drivers were held up almost on a daily 
basis. They were complaining to me constantly about 
it. Even though times are hard and they probably would 
have been reluctant to leave, there's every possibility 
1 could have lost them. They weren't prepared to accept 
it for much longer at all. 

Also the customers were inconvenienced to the point 
where our phones were clogged with complaints from 
people who were used to having nappies delivered at, 
say, 9 o'clock in the morning and our drivers were 
arriving at 10.30.1 mean, the drivers are fairly accurate 
about the time that they arrive on their drops and, of 
course, people don't cater for the extra nappies. They 
run out of nappies and if we can't supply and can't 
guarantee within a reasonable limit of nappies being 
provided to our customers then we are going to lose 
those customers, plus our reputation, and our business 
is our reputation. 

But you still haven't answered my question. Why- 
was it that you decided to terminate the services of the 
employees concerned?—Why—sorry? 

Why was it that you decided to terminate the services 
of the four employees concerned?—Because they 
couldn't perform any longer. They certainly—they 
were unwilling to work at a reasonable level of 
performance, plus the quality control suffered dramati- 
cally." 

(Transcript Pages 190 & 191) 
Mr Deane further detailed his alleged complaints with the 

four employees performances (see Transcript Pages 174, 
179, 183 and 192-194). However, those details do not 
require repetition herein. In a nutshell the employees were 
dismissed for alleged poor work performance (going slow) 
and an unco-operative attitude towards the employer's 
requests. The evidence of the four employees is directly 
contrary to that of Mr J.P. Deane in that all testify that there 
never was a "go slow" in operation at all. The problems of 
the temporary reductions of output were due to problems 
which arose with the employment of a new employee 
operating the laundry for the first time and his need for 
regular assistance in becoming familiar with the operation. 

The Commission closely observed the witnesses giving 
their evidence. The four employees all gave their evidence 
in forthright, straight forward and open manner. 

Two of the employees, Mr Chittleborough and Ms 
Nasner, due to their disabilities, were particularly impres- 
sive witnesses as artifice and guile quite simply were beyond 
them. The Commission accepts in total the veracity of their 
evidence. By contrast, Mr J.P. Deane's evidence in 
particular was, when tested by cross examination, uncertain 
conflicting, variable and at times fanciful. This together with 
his demeanour when answering questions leaves the 
Commission in no doubt at all that the evidence of the four 
employees is to be preferred in all aspects where their 
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evidence conflicts with Mr J.P. Deane. For the respondent, 
evidence allegedly supporting the claim of a "go slow" by 
the employees was adduced from Mr T. Benson and Mr K.R. 
Baines and Ms Y. Montague's evidence went to alleged 
customer complaints and drivers waiting for their loads 
before being able to commence delivery. 

Mr Benson was plainly antagonistic at being involved in 
these proceedings and his manner and answers reflected his 
antagonism rather than the truth from time to time during 
his evidence. Points the Commission has noted in particular 
in his evidence are:— 

(a) Mr Benson stated he knew the nappy folding level 
had dropped in August on Mrs J. Trigwell's advice 
and this accords with the evidence of Mrs 
Trigwell. 

(b) Mr Benson did acknowledge that he wasn't a good 
judge of driver delays because he worked on 
Friday's only. 

(c) There was direct conflict as to the source of his 
knowledge of nappy folding levels and of the "go 
slow" allegedly in operation; 

(d) Mr Benson later opined that:— 
(i) Mr J.P. Deane's staff communications were 

poor; 
(ii) that there were general complaints about the 

laundry operations (this area is distinct from 
the nappy folding area); 

(iii) Benson was told by Mr J.P. Deane that Mr 
R. Henderson had a job for him as a folder 
if he wanted it. This conversation took place 
after the four employees had been dismissed. 

Overall, the evidence of the four employees that there was 
not a "go slow" caused by their actions, in operation in 
August 1992, remains in the Commission's opinion, 
unshaken. 

Exhibit 6 (tendered by the respondent) further supports 
the employees' evidence as does Mr Benson's evidence as 
to nappy throughput since his assuming supervision of the 
operation. 

In the result, from all the evidence and material placed 
before it the Commission finds the dismissal of the four 
employees to be plainly harsh and unfair. 

The Commission now turns to consider the remedy 
having regard to the unusual facts which obtain in this case. 

As the Commission has noted herein (page 8) the 
respondent no longer engages in the business which 
formerly employed the four on whose behalf reinstatement 
was originally sought by the applicant union. It is therefore 
simply not possible on these facts, for the Commission 
sensibly to order reinstatement in employment, without loss 
of wages and entitlements since the date of dismissal, which 
is the approved remedy in such cases. (See Pepler's case 68 
WAIG 11). Such an order would be incapable of both 
operation and/or enforcement having regard to the facts 
here, thus it would be a nullity. Yet these four employees, 
as the Commission has found on the facts, have been harshly 
and unfairly dismissed and a remedy of some sort is, 
therefore, essential so that equity and the substantial merit 
of this particular case are properly satisfied in accordance 
with section 26 of the Act. 

Section 23 of the Act provides inter alia:— 
"23 (1) Subject to this Act, the Commission has 

cognizance of and power to enquire into and 
deal with any industrial matter except any 
matter provided for in paragraph (a) " 

(Section 23 of the Act) 
Section 7 of the Act defines an industrial matter, so far 

as is relevant here, as follows:— 
"7 "industrial matter", other than in relation to a 

person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928, 
means, any matter affecting or relating to the 
work, privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein and, without limiting the gener- 

ality of that meaning, includes any matter relating 
to— 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and die mode, terms, and conditions of 
employment including conditions of employ- 
ment including conditions which are to take 
effect after the termination of employment: 

(c) the employment of children or young persons, 
or of any person or class of persons, in any 
industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein: 

(Section 7 of the Act) 
(Emphasis added) 

In Hospital Employees Union v. St John of God Hospital 
and Others (54 WAIG 1266) Bun J. (as he then was) stated 
inter alia:— 

"The same general question arising under the 
Commonwealth Conciliation and Arbitration Act and 
in particular with reference to the definition of 
"industrial matters" contained in S.4 of that Act was 
considered and decided by the High Court in The 
Queen v. Portus Ex Pane A.N.Z. Banking Group Ltd 
(1972) 127 C.L.R. 353. The exact terms of the demand 
made by the association in that case is to be found at 
p. 354 of the report. It is in terms not identical to the 
award provision sought in this case but for all purposes 
relevant to this appeal it cannot in my opinion be 
distinguished from it. This being so as one would 
expect the decision of and the reasoning of the High 
Court in the Portus case in its application to this case 
was much debated before us. 

At the outset it seems to me appropriate to say that 
although in the terms of the Act this court within the 
limits of its jurisdiction is the final court of appeal—see 
S.108B(4)—such is not in truth the case upon questions 
which go to the jurisdiction of the Commission. As I 
recently pointed out—Hillview Nursing Home v. 
Hospital Employees Industrial Union of Workers 
(1974) 54 WAIG 783—the Commission is subject to 
control by means of the prerogative writs and by these 
procedures the High Court becomes effectively the 
final court of appeal upon jurisdictional questions. 
This being so this court must regard itself as bound by 
decisions of the High Court, bearing upon such 
questions, which are directly in point and we should 
follow the reasoning of the High Court whenever it is 
applicable to the resolution of such questions." 

(54 WAIG @ 1266) 
(Emphasis Added) 

Whilst Wallace J. (at 1269) said:— 
"What the High Court determined in In re Portus is 

that an industrial matter must arise out of the 
relationship of an employer as such and an employee 
as such an in my view the various criteria set out in the 
definition confirm this opinion. However, widespread 
may be the practice of check-off and however desirable 
such a practice may be in the recognition by employers 
of the trade union movement and whether or not 
employees are prepared to consent to such a practice 
is irrelevant while the legislation remains as framed. In 
my view the Commissioner was correct in adverting to 
the precedent established by the High Court and for 
these reasons I would dismiss the appeal." 

(54 WAIG @ 1269) 
(Emphasis Added) 

In the case Slonim v. Fellows (154 CLR 505) Gibbs C.J. 
(at 511) stated: 

"It seems to me that it was an industrial dispute 
within the meaning of the Act. Under s.44 of the Act, 
it was the duty of the Board to attempt to settle the 
dispute by conciliation, and if the Board was unable to 
do so, it became the duty of the respondent, as chairman 
of the Board, to determine the matter by arbitration. 
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The duty to determine the matter necessarily carried 
with it the power to make the determination effective; 
the Board therefore had power to order the reinstate- 
ment of the applicant if it decided that such a course 
was appropriate." 

(154 CLR @ 511) 
Wilson I., with whom Mason and Deane J.J. concurred, 

said:— 
' 'As the court rightly observed, the power to direct 

that A employ B is a very drastic one. It is not lightly 
to be inferred in the absence of compelling language. 
But the difficulty of drawing such an inference is 
perhaps very much less in a case where, in the context 
of arbitrating a dispute concerning the fairness of a 
recent dismissal, a claim for reinstatement is made. The 
fact that industrial legislation in other places may 
expressly confer such a power does not necessarily 
deny its availability in the absence of such express 
mention; on the contrary it may serve to identify such 
a remedy as forming part of the recognised armoury 
of available remedies in the modern pursuit of 
harmonious industrial relations. However, it will 
always he a power to be exercised with caution having 
regard to the circumstances of the case. There will be 
many cases where the working relationship of em- 
ployer and employee is so close that to impose such a 
relationship by an award would be quite destructive of 
industrial harmony." 

(154 CLR @ 515) 
(Emphasis Added) 

The Commission now cites at length from the judgement 
of Nathan J. of the Supreme Court of Victoria in Royal 
Childrens Hospital v. President of the Industrial Relations 
Commission of Victoria and Another (1989 VR 527) 
commencing at page 531:— 

"I move now to Mr Shaw's second and more serious 
contention, that is, that s.34, sub-ss. (5) to (7) establish 
a self-contained and exclusive code for dealing with 
applications for reinstatement. It is put that is such a 
code exists, then it has impliedly repealed the 
provisions of s.34(l) so far as it empowers the 
Commission to award compensation in cases where 
reinstatement is not ordered. The contentions are based 
upon an historical analysis of the legislation and also 
judicial authorities. 

The necessary implication being that if reinstate- 
ment was not ordered, then there was no power to order 
any recompense, and similarly, no power to make any 
monetary award arising out of the dismissal simplici- 
ter. It was put that as the legislature had addressed itself 
to reinstatement, it had impliedly repealed any previous 
powers which might have existed under sub-s.(l), 
because it proceeded on the basis of the Plumrose 
decision which had directly ruled the Commission 
lacked that jurisdiction. 

In my view it is not possible to do so. Firstly, 
sub-s.(5) is expressed in optional terms. That is, a board 
may hear and determine any question in an industrial 
dispute. However, as Vincent J. has observed in the 
Zappulla and Tuccitto Case a board should hear and 
determine any question in an industrial dispute, the 
remedies it then provides are optional. The subsection 
continues:— 

"The Board may direct the employer to 
re-employ his former employee." 

Thus a number of alternatives are available to a 
board upon hearing an application. It may or may not 
make the finding of an unjust, harsh or unreasonable 
dismissal. It may find that a dismissal was harsh, but 
not unreasonable, or unreasonable but not harsh. In 
respect of any of the possible combinations of findings 
it may then proceed to order re-employment but need 
not do so. None of the permutations of findings of 
courses of action which a board may pursue are in any 

way irreconcilable with the board's power as ex- 
pressed in s.34(l), that is, to make an award in relation 
to any industrial matter whatsoever. 

For reasons I have already given, the powers and 
functions referred to in sub-ss.(5) to (7) are simply 
epexegetical of the power to make an award in respect 
of any industrial matter referred to in sub-s.(l) and the 
particularities thereof contained in paras (a) to (k). 

However, that finding does not resolve the issue of 
whether the reinstatement power found to subsist 
within the provisions of sub-s.(l) extends to the power 
to award compensation where reinstatement is applied 
for but other industrial relation considerations render 
it inappropriate. As is the case with Z, for the 
Commission has compellingly inferred that should be 
permitted or ordered to return to work at the R.C.H., 
his fellow employees will almost certainly strike. 

As a matter of statutory interpretation, I am enjoined 
to read the section in its entirety, and would only be 
drawn towards a proposition of implied repeal if 
sub-ss.(5) to (7) are inconsistent with or repugnant to 
sub-s(l) so far as reinstatement and compensation is 
concerned, the principles are best stated in Halsbury. 
4th ed., vol. 44, para. 966, p. 607. 

There is little place for implying meanings where 
direct explanations are available. Slonim's Case binds 
me as to the way I should interpret sub-s.(l), and that 
is that a power of reinstatement is part of the 
"recognized armoury of available remedies" in the 
modern pursuit of harmonious industrial relations. 
Indeed, the Act now specifically recites ' 'industrial 
disputes'' to include claims for reinstatement. If an 
actual order for reinstatement is not made because it 
would be impracticable to do so, then the right of 
recompense which attaches to reinstatement must, as 
a matter equity and fair dealing, also attach to an 
employee who reinstatement is not ordered, but the 
finding of an unjust dismissal is made. 

Under sub-s.(l) the board has power to make an 
award relating to any industrial matter whatsoever. Z's 
application for reinstatement and its attendant claim for 
lost earnings pending re-employment, centred around 
settling the industrial dispute between himself and 
R.C.H.. Absolutely implicit in the High Court decision 
(Slonim) is the proposition that the power to order 
reinstatement is inherent in the power to resolve 
industrial disputes. If an employee is reinstated, that 
takes with it the entitlement for recompense during the 
period of wrongful unemployment. Similarly, and in 
view also inherently arising out of the provisions of 
sub-s.(l)m where reinstatement is not ordered because 
to do so would lead to industrial disruption and 
disputation, although the finding of wrongful dismissal 
is made, then the power to order some recompense is 
concomitant with the power to make an award in 
respect of an "industrial matter." Should the Commis- 
sion be bereft of such power it would, to paraphrase 
Wilson J., empty from its armoury of remedies an 
ability to resolve the dispute between the parties. It 
need not be stressed that the Commission exists to 
resolve and deal with industrial disputes of which Z's 
position is an example. 

Although sub-ss.(5) to (7) specifically relate to 
applications for reinstatement in cases of wrongful 
dismissal, the remedy for recompense referred to in 
sub-s(5) is that which flows from the pronouncement 
of an order for reinstatement. It does not deal at all with 
the consequences which may flow when an order for 
reinstatement is not made, or where the application is 
dismissed. For example, there will be many cases 
where applications are not successful, and the industrial 
dispute giving rise to them or concerned with them may 
continue. The Commission will still need to operate so 
as to resolve the overall dispute. The reverse is equally 
true. 
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The wrongful dismissal of Z has been found as a fact, 
but the industrial dispute which gave rise to it has not 
been resolved. A method of doing so, although not 
necessarily successful, would be the power to order 
compensation. 

I consider that the Commission has that power 
arising out of the interpretation of sub-s(l) by the High 
Court in Slonim's Case. The Commission has the 
power to deal with "any industrial matter whatsoever" 
relating to an "industrial dispute". In this context the 
provisions of s.34(l)(k) are pertinent. In dealing with 
the industrial matter, the commission is empowered to 
deal with questions of what is fair and right in relation 
to any industrial matter, having regard to the interests 
of the person involved. Z's dispute with R.C.H. is an 
industrial matter within the meaning of para (k), and 
the question of resolving it, in a manner which is fair 
and right, having regard to his interests and those of 
society as a whole, import into the powers of the 
Commission an authority to award compensation in the 
event of his application for reinstatement being 
unsuccessful. 

So far as sub-ss.(5) to (7) are discrete and form a 
code, they do so in respect of the recompense which 
may be awarded in cases of successful application. 
They are silent as to what should happen in Z's case. 
However, for the foregoing reasons, the powers 
necessarily inherent in sub-s(l) become applicable. The 
Commission must then deal with Z's claim, having 
regard to para (k). There is nothing in sub-ss.(5) to (7) 
which is inconsistent with or repugnant to the powers 
in this paragraph. In fact the contrary is correct. Where 
a finding of wrongful dismissal has been made but 
reinstatement is not appropriate, it would be repugnant 
to the Act as a whole and s.34(l)(k) in particular to 
contend that the employee should be without remedy. 
That is the substance of Mr Shaw's contentions, 
although it is conceded that Z retains his common law 
rights relating to wrongful dismissal. 

To my mind the Robe River decision turns on the 
West Australian statute, and the conclusion of Row- 
lands J. is simply not the law in this State, viz the Alcoa 
Case. I find more persuasive the more recent decision 
of the Full Court of the Federal Court Gregory v. 
Phillip Morris Ltd. (1988) 80 A.L.R. 455. The Metal 
Industry Award 1984 contained the following cl. 
6(d)(vi):— 

"Termination of employment by an employer 
shall not be hard, unjust or unreasonable " 

Ryan and Wilcox JJ. (at p. 465), with whom 
Jenkinson J. agreed, refined an issue to be decided by 
the court as: "...What relief is obtainable by an 
employee in the event of a breach by an employer of 
this paragraph, other than the imposition upon the 
employer of a penalty pursuant to s 119 of the 
Conciliation and Arbitration Act 1904 (Cth); and; if 
other relief is available, whether it may be granted in 
proceedings under s 119 pursuant to the accrued 
jurisdiction of this court." The court held it did have 
the power to grant relief to Gregory beyond the terms 
of penalising Philip Morris for breach of the award, and 
ordered it to pay him $30,000 as damages for his 
wrongful dismissal. The court held that cl. 6(d)(vi) 
became a term of Gregory's contract of employment 
with Philip Morris and the accrued jurisdiction of the 
court enabled it to assess damages as per a breach of 
contract, in the circumstances where Gregory's re- 
employment was not feasible. Thus the facts are akin 
to Z's position and s.34(5) a fair reflection of cl. 
6(d)(vi). 

Ryan and Wilcox JJ. said, at p. 482: "... In our 
opinion, the only remedy available to Gregory in 
relation to [Philip Morris'] breach of contract is an 
award of damages. The quantification of those damages 
presents major difficulties. It is a task upon which we 
would have welcomed the assistance, by way of 

findings of fact ..." In the result and after counsel's 
submissions, the court found it had sufficient material 
upon which it could assess damages. I find this case 
highly persuasive, not on the issue as to assessment of 
damages for breach of contract, but because the court 
found it had jurisdiction to deal with the consequences 
of wrongful dismissal where reinstatement was not 
appropriate. It did so in the context of the Common- 
wealth Act which, in this respect and according to the 
State minister's speech, the Victorian Act sought to 
emulate. The essence of this decision is that relief 
without remedy in the industrial relations setting is 
nonsense. My conclusions are consonant with this 
result. 

In my view, the Robe River decision does not accord 
with the full effect of Slonim's Case and predates the 
Gregory decision. In any event, I am bound to follow 
Slonim as it was a decision dealing directly with 
s.34(l) of the Act. I have found that Act 10000 did not 
impliedly repeal this section, but enacted a specific 
power to invest the commission with power to hear 
application for reinstatement, constrained as to the 
quantum of recompense and the time during which they 
must be made. In my view, the residuum of power to 
deal with reinstatement disputes remains where it 
always was, that is, as a necessary consequence of the 
commission' power to deal with industrial matters 
arising out of industrial disputes within the ambit of 
s.34(l). 

I move now to consider Dr Jessup's arguments, the 
most important of which was that Marshall wrongfully 
restricted himself to ordering recompense fixed as if 
reinstatement had been ordered and not at large. 
Marshall said: "However, to leave an unjust dismissal 
in place without remedy in these circumstances, would 
not only be a windfall to an employer; it would also 
give rise to a denial of justice that would be drastic 
reprehensible and unacceptable. 

That is proper and appropriate language for a dispute 
settling tribunal. The substance of it is also correct as 
a matter of law, but for reasons which arise out of the 
proper interpretation of the Act and not as a means of 
assuaging Z's sense of injustice. 

(1989 VR 527 @ 531,533, 534, 535, 536, 537, 539, 
540, & 541) 

(Emphasis Added) 
In Gregory v. Phillip Morris Ltd (80 A.L.R. 455 @ 469 

& 470) the majority Wilcox and Ryan JJ. said inter alia:— 
"For reasons which will appear, we take the view 

that the content of cl 6(d)(vi) of the Metal Industry 
Award was incorporated in the contract of employment 
between Gregory and Philip Morris. Clause 6(d)(vi) 
proscribes a termination of employment which is 
'"harsh, unjust or unreasonable". Clause 22 of the 
local agreement refers to an employee being unfairly 
or unreasonably dismissed. It is difficult to conceive of 
circumstances in which the application of one test 
would yield a result different from that provided by the 
other. Certainly there is no basis for any such 
distinction in the present case. It follows, having regard 
to our view about the incorporation of cl6 (d)(vi) in the 
contract of employment, that, on a practical sense, it 
does not matter whether or not the terms of cl 22 of the 
local agreement were also incorporated. But we 
indicate our view that they were not. Although the local 
agreement contains some provisions designed to confer 
rights upon individual employees, for example regard- 
ing wages and the like, cl 22 is directed not to 
individual rights but to the establishment of procedures 
relating to the determination of disputes. The clause 
goes to the relationship between the two unions and the 
company, the obligation not to dismiss an employee 
unfairly or unreasonably being an incident of that 
relationship. 
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The resolution of these two matters adversely to the 
appellant means that his claim that he remains in the 
employment of Philip Morris or, alternatively, that he 
is entitled to damages for breach of his contract of 
employment must depend upon his primary case: that 
his dismissal on 17 October 1986 was ' 'harsh, unjust 
or unreasonable'', and therefore in breach of cl 
6(d)(vi) of the award." 

(80 A.L.R. 455 @ 469 & 470) 
(Emphasis Added) 

At pages 482 and 483 {op cit) their Honours stated:— 
"We would not wish to give any endorsement to the 

view that there may never be an order in the nature of 
specific performance of a contract of employment. But 
the making of such an order is a matter within the 
discretion of the court. Where such an order is sought, 
careful consideration must always be given to the likely 
consequences of the order. The evidence in the present 
case suggests that industrial difficulties would occur 
if Gregory were now to be re-employed. Each of the 
traditional reasons for denial of specific perform- 
ance—a loss of confidence between the parties and the 
problem of supervision of the relationship—applies in 
this case. In the exercise of the court's discretion, an 
order for specific performance ought to be refused. 

By way of an alternative to specific performance, the 
appellant seeks a declaration that his employment was 
not lawfully terminated. There are circumstances in 
which the making of a declaration upon such a matter 
may serve a useful purpose: for example, where some 
ancillary benefit can thereby be obtained. But in this 
case, if specific performance is refused, the making of 
a declaration will not achieve any useful purpose. We 
bear in mind what was said by Barwick CJ and Jacobs 
J in Neeta (Epping) Pty Ltd v. Phillips (1974) 131 CLR 
286 at 307; 3 ALR 151 at 168: "Unless the parties are 
agreed on the consequences which flow from a 
declaration that such a contract has or has not been 
validly rescinded it is generally undesirable that the 
court should so declare without any orders for 
consequential relief." That comment was made about 
a contract for the sale of land. It seems to us that it 
applies even more strongly to a case where a contract 
of employment has been breached in circumstances of 
industrial tension. 
Damages 

It follows from the observations already made that, 
in our opinion, the only remedy available to the 
appellant in relation to the respondent's breach of 
contract is an award of damages. The quantification of 
those damages presents major difficulties. It is a task 
upon which we would have welcomed the assistance, 
by way of findings of fact, of the trial judge. 

The material relevant to damages, such as it was, is 
before us and we have reached the view that the proper 
course is for us to make our own assessment of an 
appropriate figure. In saying that, we frankly concede 
that the assessment which we must make cannot be 
justified by reference to any detailed calculation. The 
only course which we can take is to select a figure 
which, as an exercise of judgement, appears to us fairly 
to reflect the matters relevant for consideration. In 
principle, the assessment of damages involves a 
comparison of Gregory's position as it was after his 
dismissal, with the position in which he would have 
been placed if he had not been wrongfully dismissed." 

(80 A.L.R. 455 @ 482 & 483) 
(Emphasis Added) 

The High Court observed (Re Cram & Others Ex pane 
NSW Colliery Proprietors Association Limited and Others 
163 CLR 117) that:— 

"But the question is whether par. (k) contemplates 
a refusal to employ in circumstances where the 
employer has no job vacancy to fill. Mr Handley relies 
on the decision of the Industrial Commission of New 

South Wales in Orange City Bowling Club Ltd. v. 
Federated Liquor & Allied Industries Employees' 
Union of Australia, New South Wales Branch(91). 
There the Commission (Beattie P. And Cahill J.) said 
with reference to par. (c) of the definition of "industrial 
matters" in s.5 of the Industrial Arbitration Act 1940 
(N.S.W.), the equivalent of par. (k) in the Common- 
wealth and State Acts (92): 

"...we do not consider it necessary that the 
words in question should be interpreted so as to 
exclude jurisdiction where no job vacancy is 
immediately available in the employer's establish- 
ment ... We make the comment... that it is difficult 
to visualize such a case, in practice, being brought. 
Be that as it may, to restrict the meaning of the 
words so as to exclude jurisdiction where no 
immediate job vacancy exists would remove from 
what we regard as a legitimate province of the 
Commission's interest and concern a class of case 
which might well be quite substantial in nature." 

We agree with this interpretation of the provision 
and conclude therefore that the interim order was 
valid.'' 

{Re Cram & Others 163 CLR 117 @ 138) 
(Emphasis Added) 

However, in the case currently before the Commission it 
is not simply a question of "no vacancy" existing for 
reinstatement of the four employees with the respondent but 
of the business operation having ended altogether. In Re 
Ranger Uranium Mines Proprietary Limited and Others; Ex 
Pane Federated Miscellaneous Workers' Union of Australia 
(163 CLR 656) the High Court stated inter alia:— 

"Reinstatement disputes may take many different 
forms. The definition of "industrial matters" contem- 
plates that a dispute may arise by reference to '' the duty 
to reinstate". The duty there posited is not a legal duty, 
but a duty to be imposed by considerations of industrial 
fairness. In Australian Iron & Steel Ltd. v. Dobb (26), 
Dixon C.J. (referring to the similarly worded provision 
of the Coal Industry Act 1946 (Cth) said: 

"the word 'duty' is not confined to an existing 
antecedent legal duty. That would be an absurd 
interpretation. The expression refers to a question 
whether it is not obligatory or incumbent industri- 
aliy upon the party to reinstate a particular person 
or class of persons." 

Of course an enforceable duty to reinstate in 
employment can only arise after employment has been 
terminated. As a general rule disputes as to reinstate- 
ment also arise after employment has been terminated, 
as e.g., occurred in Reg. v. Cough; Ex pane Cairns 
Meat Export Co. Pty. Ltd. (27). 

Whilst some reinstatement disputes may not pertain 
to the relations of employers and employees, it must be 
accepted that many such reinstatement disputes are 
agitated, not merely by or on behalf of the former 
employee, but by and on behalf of the remaining 
employees who have a direct industrial interest in the 
security of their own employment and in the attitude in 
practice adopted by an employer to the termination of 
employment. These matters, like questions of manning 
and recruitment, have a direct and not merely 
consequential impact on the employer-employee rela- 
tionship: see Re Cram; Ex pane N.S.W. Colliery 
Proprietors' Association Ltd. (29) and Slonim v. 
Fellows (30). 

However, the creation of legal rights and obligations 
is a function which may be performed in the exercise 
of arbitral power. This is so even if the function is 
performed in settlement of a dispute relating to past 
transactions, events and conduct: Re Cram; Ex pane 
Newcastle Wallsend Coal Co. Pty Ltd. (44). 
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Where, as here, the relevant award imposes no 
obligation upon an employer to reinstate a dismissed 
employee or class of employees and the Act confers no 
general entitlement to reinstatement, either as a right 
or as an available legal remedy, then, unless the 
provisions of s.5 of the Act are invoked, the dispute is 
properly to be viewed as a claim for the creation of an 
obligation on the part of the employer to reinstate the 
dismissed employee or employees. The creation of new 
rights and obligations is a function which is properly 
performed in the exercise of arbitral power. In the 
present case, no claim was made by reference to s.5 of 
the Act and it was made clear by the Union and the 
Society that they sought a variation of the Award or the 
making of a new award to bring such an obligation into 
existence. 

Ordinarily, in industrial tribunals empowered to 
order reinstatement, the criterion for the making of an 
order for reinstatement is that the dismissal was harsh, 
unjust or unreasonable, although more recently the 
tendency has been to express the test in terms of 
unfairness: see In re Loty and Holloway and Australian 
Workers' Union (45). 

A finding that a dismissal is harsh, unjust or 
unreasonable involves the finding of relevant facts and 
the formation and expression of a value judgement in 
the context of the facts so found. Although findings of 
fact are a common ingredient in the exercise of judicial 
power, such findings may also be an element in the 
exercise of administrative, executive and arbitral 
powers: see Reg v. Trade Practices Tribunal; Ex pane 
Tasmanian Breweries Pty. Ltd. (51), per McTieman J., 
and Reg. v. Hegarty; Ex parte City of Salisbury (52), 
per Murphy J. So too with the formation and expression 
of value judgements. 

The purpose of the Commission's inquiry is to 
determine whether rights and obligations should be 
created. 

But if its object is to ascertain what rights and 
obligations should exist, it is properly characterized as 
an arbitral function when performed by a body charged 
with the resolution of disputes by arbitration. 

Inquiry into and determination of facts for the 
purpose of ascertaining what rights and obligations 
should be brought into existence in settlement of an 
industrial dispute does not cease to be an exercise of 
arbitral power merely because, in the course thereof, 
the Commission may form an opinion as to the existing 
legal rights and obligations of the parties. As was 
pointed out in Re Cram; Ex parte Newcastle Wallsend 
Coal Co. Pty. Ltd. (53), the formation of an opinion as 
to legal rights and obligations does not involve the 
exercise of judicial power, at least if it is "a step in 
arriving at the ultimate conclusions on which [is based] 
the making of an award intended to regulate the future 
rights of the parties". For, as was there made clear, 
"the formation of such an opinion does not bind the 
parties and cannot operate as a binding declaration of 
rights"." 

(163 CLR 656 @ 660, 663, 664, & 665) 
(Emphasis Added) 

If the Commission has correctly understood the above 
cited authorities the position that emerges having regard to 
the facts here is that:— 

(a) There was a dispute as to an industrial matter—the 
unfair dismissal of the four employees concerned. 

(b) The remedy on such a finding is reinstatement in 
employment without loss of entitlements from 
date of tennination. 

(c) The remedy in (b) above is simply not open to the 
Commission at all as the offending employer has 
gone out of business thus no ability to reinstate the 

employees arises. Thus it is not a discretionary 
decision of the Commission to make no order as 
to reinstatement. 

The Commission will on the authority of 
Ranger Uranium Mines Proprietary Limited and 
Others; Ex Parte Federated Miscellaneous Work- 
ers Union of Australia {op cit) create a new 
obligation on the employer to pay compensation 
to the former employees for his unfair dismissal 
of them. 

(d) The only remedy available in these circumstances, 
on the authorities (op cit), is the awarding of a 
payment as compensation for the unfair dismissal 
of the employees from their employment. 

(e) The unfair dismissals were exacerbated by the 
employer in not advising three of the employees 
of the availability of alternative employment with 
Launder-All 

Before a draft order issues as to compensation for the four 
employees the parties will be further heard on the 
appropriate quantum of the monetary compensation. 

Appearances: Ms D. Blaskett and Mr M.G. Nolan 
appearing on behalf of the applicant. 

Ms C. Fitz Gibbon appearing on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Nappy Happy Service. 
No. CR 517 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 November 1992. 

Supplementary Reasons for Decision. 
SENIOR COMMISSIONER: In a decision (unreported 
Matter No. CR 517 of 1992) issued on 20th October. 1992 
the Commission in the concluding paragraph thereof 
stated:— 

"Before a draft order issues as to compensation for 
the four employees the parties will be further heard on 
the appropriate quantum of the monetary compensa- 
tion." 

(Decision Page 28) 
As a result, the parties were then further heard on 13th 

November, 1992 as to that issue. In brief summary form, the 
applicant contended that the principles to be applied in 
determining appropriate compensation were those expressed 
in a decision of a Full Bench in the Tak Lau Kwa case (64 
WAIG 858 per Fielding C.) which I set out in some detail 
hereunder:— 

"In matters of this type, and indeed in matters 
concerning the unfair dismissal of employees gener- 
ally, the Commission is not charged with the task of 
assessing damages, but with the task of fixing "such 
sum of money as the Commission considers adequate 
as compensation for loss of employment or loss of 
earnings", and moreover doing so having regard to 
equity, good conscience and the substantial merits of 
the matter, and without regard to technicalities or legal 
forms. Put simply, that means the Commission is bound 
to fix compensation which the ordinary and reasonable 
man, ignorant of the law, would think just and 
equitable in the circumstances. That may well require 
the Commission to adopt a course different from that 
which would be produced by a strict application of the 
precise rules of law with respect to the assessment of 
damages, as the Commission appears to have recogni- 
sed in O'Dwyer v. Karratha Recreational Council 
(Inc.) (supra). I agree with the observation of Kelly C. 
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in that case at p. 850, that the Commission's task in 
these matters is "to assess compensation and not to 
apply the rules of law with respect to damages". The 
Commission should assess compensation which is just 
and equitable, adopting a somewhat broad brush 
approach. (cfFougre v. Phoenix Motor Company 1976 
I.R.L.R. 259). 

The difference between compensation and damages 
in the context of the Industrial Arbitration Act is more 
than matter of nomenclature. In cases where an 
employee has lost his employment, the Commission 
having regard to the charge given it by section 26 of 
the Act in the exercise of its jurisdiction generally, is 
duty bound to consider the consequences at large to the 
dismissed employee of his dismissal. Besides consider- 
ing loss of income, it is bound to have regard to the 
manner of the dismissal and the loss associated with 
loss of continuity of employment, (see Norton Tool 
Company Ltd. v. Tewson 1972 I.R.L.R. 86). That is 
likely to involve, besides a consideration of his earning 
level and the opportunities for alternative employment, 
a consideration in the context of length and record of 
service of lost promotional opportunities, potential 
entitlements to superannuation benefits, lost entitle- 
ments to long service, sick and annual leave, and the 
disruption to his domestic affairs and the like. In my 
view, the principles to be followed in assessing 
compensation in these matters are accurately stated by 
Kelly C. in Spire and Spanswick v. Perth Brick and 
Block Company (1981) 61 WAIG 790, as follows:— 

As to the principles which should govern the 
Commission in determining compensation under 
subsection (4) I think the primary rule must be to 
ask what loss has been suffered by the employee 
as a consequence of his dismissal from, or as the 
case may be, the refusal to him of employment. 
The answer to that question will vary according 
to the nature of the employment, the period for 
which the employee has been employed by the 
employer concerned, the period for which the 
employment might reasonably have been expected 
to continue, the length of time which elapsed 
before the employee obtained other employment, 
the nature of that other employment, any differ- 
ence in the rate of pay applicable to the two 
employments and so on. The amount awarded 
may not be arrived at arbitrarily. It must satisfy the 
test of adequacy. Thus, in the case of a dismissal, 
it is difficult to see how the Commission could 
refrain from taking into consideration rights 
accruing to the employee in respect of annual 
leave or long service leave, loss of accumulated 
sick leave entitlements and other matters of a 
similar kind. 

Such an approach is consistent with the Commis- 
sion's broad charter to act according to equity, good 
conscience and the substantial merits of the matter. On 
the other hand, it is less scientific than, and differs 
somewhat from, the approach to be adopted in 
assessing damages for wrongful dismissal, in that it 
takes into account many matters regarded as remote 
under the rules of law relating to the assessment of 
damages. 

Claims of this nature cannot be equated with those 
for wrongful dismissal in the civil courts, as the 
Appellant's counsel inferred. In those cases, the 
question at issue is whether there was a breach of 
contract, and the assessment of damages is generally 
directed to determining the earnings which would have 
been received had the contract been complied with in 
its terms, whether it be in respect of a fixed term 
contract as in the case of Atlas Tiles Ltd. v. Briers 
(supra) or in respect of a period of notice in the case 
of an indefinite period of hiring. Claims such as those 
the subject of this appeal are more akin those concerned 
with remedying employees for unfair dismissal, which 
fall within the Commission's general powers. In those 
cases, there is ample authority to indicate that the 

Commission's task is not simply to enquire whether the 
contract of employment has been complied with in its 
terms, but whether the exercise of the contractual right 
to dismiss has been exercised unfairly, (cf R. v. the 
South Australian Industrial Commission; ex pane Mt. 
Gunson Mines Pty. Ltd. 1982 2 l.R. 336, and see too 
Metropolitan (Perth) Transport Trust v. Gersdorf 
(1981) 61 WAIG 611, 616). The considerations with 
respect to compensation for dismissals thought to be 
unfair in such cases cannot sensibly be approached on 
the basis of assessment of damages at common law, and 
in practice have not been so regarded. Thus it was, in 
O'Dwyer v. Karratha Recreational Council (Inc.) 
(supra), compensation was fixed having regard to the 
salary of the individual in question, the likelihood of 
him gaining similar employment, and the disruption to 
family life, including the need to resettle his family, in 
fixing compensation thought just in the circumstances. 
The result produced thereby was entirely different from 
that which would have been expected had the matter 
proceeded as an action for damages at common law for 
wrongful dismissal. 

(64 WAIG @ 860 & 861) 
(My Emphasis) 

In Gregory v. Philip Morris Ltd. (80 ALR 455 at 482, 483 
& 484) Wilcox & Ryan JJ observed inter alia that:— 

"The material relevant to damages, such as it was, 
is before us and we have reached the view that the 
proper course is for us to make our own assessment of 
an appropriate figure, in saying that, we frankly 
concede that the assessment which we must make 
cannot be justified by reference to any detailed 
calculation. The only course which we can take is to 
select a figure which, as an exercise of judgement, 
appears to us fairly to reflect the matters relevant for 
consideration. In principle, the assessment of damages 
involves a comparison of Gregory's position as it was 
after his dismissal, with the position in which he would 
have been placed if he had not been wrongfully 
dismissed. 

But, on the other hand, and in the view we take, 
Gregory is entitled only to damages and this entitle- 
ment is subject to a duty to mitigate his damage. 
Gregory is entitled to recover damages only in respect 
of such period after his dismissal as was reasonably 
required for him to find suitable alternative employ- 
ment. Evidence was called by the respondent from Mr 
D R Logan, an officer of the Department of Employ- 
ment and Industrial Relations, to show that, at the date 
of the trial, there were 130 notified vacancies for A 
grade electricians throughout the whole of Victoria. In 
the Melbourne metropolitan area there were about 
90-100 vacancies but only seven of these vacancies 
were within the south and south-eastern suburbs of 
Melbourne, to which area, in a practical sense, Gregory 
would probably be confined. Mr Logan agreed that 
there was sometimes a variance between what the 
statistics would suggest and a person's actual experi- 
ence in looking for a job. This could cut either way. He 
also agreed with the general proposition that older 
people have more difficulty than younger ones in 
finding employment, although he thought this to be less 
true of tradesmen than of unqualified workers. Upon 
the basis of this evidence, and bearing in mind that 
Gregory had been dismissed from his previous job 
under circumstances of dispute with his union, Gregory 
may have experienced considerable difficulty in find- 
ing suitable alternative employment. It seems not 
unreasonable, therefore, to assume a delay of at least 
six months. 

If Gregory had continued at Philip Morris until he 
turned 65 years of age, he would have had the benefit 
of this differential for about 17 years. And he would 
have received substantial superannuation payments, the 
amount of which it is not possible for us, upon the 
evidence, to quantify. Bearing these matters in mind. 
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if this were a case in which it could be said that, absent 
the present breach, Gregory would have been likely to 
retain his position for the remainder of his working life, 
the appropriate amount of damages might be upwards 
of $100,000. 

However, the case cannot be determined upon that 
basis. Apart from the usual vicissitudes of life and 
employment, Gregory had special problems." 

(80 ALR 455 (§> 482, 483 & 484) 
Ms Fitz Gibbon reiterated the respondent's position as to 

the Commission's lack of jurisdiction and handed in a copy 
of a very recent judgement of the Industrial Appeal Court 
(unreported—Kounis Metal Industries Pty Limited vs. 
Transport Workers Union, Appeal No. 26 of 1991 delivered 
6 November, 1992) in further support of that contention. 
However, for the reasons given earlier (op cit) this case is 
in my respectful opinion, distinguishable therefrom. Ms Fitz 
Gibbon summarised the respondent's position as follows:— 

"With respect to the compensation claim for Mrs 
Josephine Trigwell, at point (a) the amounts claimed 
for wages from the date of dismissal to the final date 
of hearing we would say to be inappropriate in that if 
that claim were to be granted we would say that in the 
normal course of these matters it would be a matter of 
the compensation being awarded from the date of 
dismissal to the date of reinstatement—if that were to 
occur, which would be the usual situation. Given that, 
we would say that it would be more appropriate that 
the compensation at point (a) if that were to be granted, 
were to be limited to the date of the decision being 
handed down by the commission or at least within one 
week from that decision, being 20 (October) 1992, and 
I say within one week of that decision being handed 
down to reflect what would normally happen in these 
sorts of circumstances where perhaps the employee 
would be re-engaged on the following Monday. 

1 would also mention, too, with respect to that claim 
that we believe it to be a more appropriate course of 
action for this commission to look at the authority of 
Gregory v. Philip Morris in putting the employees back 
in the position which they might otherwise have been 
and that would exclude any compensation for the 
manner of dismissal. 

My comments for each of the employees concerned 
are identical to the ones I have just made, except for 
the mitigating circumstances that have been put in 
relation to two of the employees, I think, about earnings 
during the period. As we previously submitted, should 
there have been any earnings during the period they 
should certainly be deducted from any compensation 
granted in this matter. 

As we said at the outset in our submission it is 
inappropriate for this commission, we believe, to grant 
compensation but given the decision that has issued we 
would say that in keeping with the current law of the 
Industrial Appeal Court, it would be most appropriate 
to grant an order for compensation or for lost wages, 
from the time of dismissal to the time of the decision 
having been handed down on 20 (October). That in our 
view would be the least objectionable course for the 
Commission to take in respect of this matter. If that is 
not done we would urge the commission to look at the 
Gregory v. Philip Morris matter and use that decision 
as guidance for the compensation that is to be granted. 
Unless you have any further questions, may it please 
the Commission." 

(Transcript Pages 360 & 361) 
I adopt with respect the principles of assessment of 

compensation as stated by Kelly S.C. in Spire and 
Spanswick v. Perth Brick and Block Company (61 WAIG 
790) as followed by Fielding C. (op cit) as follows: 

(a) The nature of the employment 
In this case the employment was of a relatively 

unskilled nature with repetitive duties. 

(b) The period of employment with the employer 
Set out hereunder are the relevant details of the 

individual circumstances and length of employ- 
ment:— 
"1. Mrs Josephine Trigwell 

(a) Employed by NHH P/L from 2 January 
1991 to 28 August 1992, a total of 1 year 
and 8 months. 

(b) Age: 54 
(c) Occupation: Laundry Hand 
(d) Expected duration of unemployment as 

per ABS Statistics set out in Exhibit N 
and verified by testimony of Mr Stephen 
Arrowsmith: 33 weeks 

2. Ms Lorraine Cornell 
(a) Employed by NHH P/L from 17 June 

1991 to 28 August 1992, a total of 1 year 
and 2 months. 

(b) Age: 37 
(c) Occupation: Laundry Hand 5 

(d) Expected duration of unemployment as 
per ABS Statistics set out in Exhibit N 
and verified by testimony of Mr Stephen 
Arrowsmith: 27 weeks 

3. Mr Bevan Chittleborough 
(a) Employed by NHH P/L from 14 Febru- 

ary 1990 to 28 August 1992, a total of 
2 years and 7 months. 

(b) Age: 51 
(c) Occupation: Laundry Hand 
(d) Expected duration of unemployment of 

non-disabled person as per ABS Statis- 
tics set out in Exhibit N and verified by 
testimony of Mr Stephen Arrowsmith: 
34 weeks. 

(e) Disability: Profoundly deaf—Commu- 
nicates by sign language. 

4. Ms Kathleen Nasner 
(a) Employed by "John Deane' from 8 

September 1988 to 26 April 1989. 
Transmission of business to Rex Line 
P/L [now NHH P/L] 27 April 1989. 
Employed by NHH P/L to 28 August 
1992. Total: 3 years and 11 months. 

(b) Age: 48 
(c) Occupation: Laundry Hand 
(d) Expected duration of unemployment as 

per ABS Statistics set out in Exhibit N 
and verified by testimony of Mr Stephen 
Arrowsmith: 33 weeks. 

(e) Disabilities: (i) mild intellectual retar- 
dation (ii) dyslexia (iii) Illiteracy." 

(Taken from Applicant's Summary of Submissions) 
(c) The period for which the employment might 

reasonably be expected to continue 
As can be seen from (b) above the longest 

period of employment is 3 years and 11 months 
and the shortest is 1 year and 2 months. All 
employees indicated in their evidence that they 
had intended to continue indefinitely their em- 
ployment with the respondent. In one case (Ms 
Nasner's) until she retired. Further, all employees 
indicated that they would have been content to 
work for Mr Henderson after Launder-All took 
over the business. However, as found by the 
Commission as a fact they were deprived of this 
opportunity by the respondent. 

Finally, Ms Nasner and Mr Chittleborough have 
handicaps which make it reasonable to infer from 
their evidence that having obtained employment 
they would have "stuck to it". 

(d) The length of time which elapsed before the 
employee obtained other employment 

In the present case, the only person to obtain 
employment since termination of her services was 
Ms L. Cornell who apparently obtained a tempo- 
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rary position of seven weeks' duration as a laundry 
hand (See Transcript Page 350). 

Evidence was given by Mr S. Arrowsmith of the 
Australian Bureau of Statistics (A.B.S.) as to 
Exhibit N, wherein the national average for males 
and females by age and occupational grouping are 
set out. It is from this "source" document that the 
applicant's claims of 33, 27, 33 and 34 weeks 
respectively are derived (see Quantum of Com- 
pensation—Matter No. CR 517 of 1992). A 
similar type of factor was taken into consideration 
in Gregory {op cit). 

Finally, there are the wages to be paid from date of 
dismissal to, normally, date of reinstatement. For the reasons 
given (ibid.) that could not occur. In the circumstances, the 
date of the issuance of the decision of the Commission 
when, ordinarily, reinstatement would have been ordered is 
the date adopted for the calculation of wages owing by way 
of compensation. That date being the 20th October, 1992. 
Hence seven (7) weeks wages are included in the assessment 
of the appropriate total amount. Those amounts are:— 

Mrs J. Trig well $35,800 
Ms L. Cornell $35,800 
Ms K. Nasner $44,300 
Mr B. Chittleborough $44,300 

The parties may on request speak to the minutes of 
proposed order which issues herewith. 

Appearances: Ms D. Blaskett with Mr M.G. Nolan 
appearing for the applicant. 

Ms C. Fitz Gibbon appearing for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Nappy Happy Service. 
No. CR 517 of 1992. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
25 November 1992. 

Order. 
HAVING heard Ms D. Blaskett with Mr M.G. Nolan on 
behalf of the Applicant and Ms C. Fitz Gibbon on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That the respondent pay to the following named 
persons the amount that appears against their 
name. 
Mrs J. Trigwell $35,800 
Ms L. Cornell $35,800 
Ms K. Nasner $44,300 
Mr B. Chittleborough $44,300 

2. That the payment to the persons named in 
paragraph 1. shall be made within 21 days of the 
date of this Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch. Industrial Union of 
Workers, The Metal Engineering Workers Union (WA 

Branch), TTie Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 

Australian Branch, Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 

Branch) and The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers 

and 
Honourable Minister for Construction. 

No. CR 299 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21 September 1992. 
Reasons for Decision. 

SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
Section 44 of the Act is as follows:— 

"The claimant unions claim that the respondent 
should pay to their employees, members of the 
claimant unions, who are employed in the work of 
processing of paperwork in the Maintenance Faults 
Branch an administration allowance of $2.00 per hour. 

The respondent objects to and opposes the claim." 
(Schedule on file) 

Ms M. Robinson tendered a comprehensive exhibit book 
(Exhibit A) which details the history, negotiations and areas 
of agreement reached in particular those additions/altera- 
tions to the duties and responsibilities of the employees in 
issue. This material has been of assistance to the Commis- 
sion in reaching its conclusion. The maintenance branch of 
the respondent is divided into faults (the subject of the 
claim), minor works and manufacturing areas. Two awards 
apply to the faults section being the Engineering Trades 
(Government) Award 1967, Award No's 29, 30 and 31 of 
1961 and 3 of 1962 and the Building Trades (Government) 
Award 1968 No. 31A of 1966. 

Ms Robinson submitted inter alia that:— 
"As a result of these changes there has been an 

increase in productivity within the BMA. There is, for 
example, in the faults area, which we will be referring 
to later, clearly increases in cost effectiveness and 
repair response time that is being measured very 
accurately by the BMA and we would say that the 
changes and productivity improvements all arising out 
of these types of changes at the BMA have meant 
changes to the work and the responsibility of tradespeo- 
ple in the faults area that we're speaking about today, 
basically as a result of these changes. So there has been 
a number of changes, they in turn have affected 
productivity, and also affected the sort of work and 
requirements for work that are put onto the faults 
tradespeople." 

"Although we said that we were actually limiting 
our claim in respect of changes that have occurred post 
the second SEP, ie, post-April 1990, we will be trying 
to give some overview of the change that occurred over 
the last 5 years. We will also be looking at the second 
structural efficiency increase in some detail as re- 
quired by the principles. 

The next point I would address, Senior Commis- 
sioner, is really the major areas that we identify as 
having changed over the past 3 years. The first thing 
I think it is important to note, was that the claim for 
an allowance is not just based on the change and the 
increase to work-load arising from paperwork. Rather, 
it is the responsibilities and so forth that are related to 
the changes in work which is evidenced by the 
paperwork and the requirements of that paperwork, so 
it is not simply for doing the paperwork in itself, but 
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it is the responsibilities and work requirements that 
flow from using that paperwork, 

(Transcript Pages 7 & 11) 
(Emphasis Added) 

Mr Lee (for the respondent) summed up their position as 
being:— 

"As a result of the initial conferences agreement was 
reached that the working party consisting of manage- 
ment and employee representatives would be estab- 
lished to clarify and agree on what changes had 
occurred to the faults tradespersons' duties with regard 
to paperwork." 

"Sir. after fully participating in the working party 
which identified the changes that have occurred the 
BMA management's position was simply that the 
changes identified did not warrant the creation of a new 
classification or the creation of a special allowance and 
it is summed up in the letter that you have before you 
sent by Mr Mitchell to Ms Robinson on behalf of the 
unions." 

"Sir, the evidence at the end of the day will show 
that the changes claimed are little more than changes 
in forms and if you go through the forms in detail they 
are simply that; changes in forms and format. Changes 
in purchasing which have been alluded to is something 
the whole of society is experiencing. We're going from 
the government equivalent of the cheque book, the old 
MFC) book or the LPO book and 1 (inaudible) to credit 
cards, something that most of us have, and in fact they 
are no more difficult to carry out or to use, one than 
the other. In fact someone said that credit cards are in 
fact simpler." 

"Now the information is gathered from the trades- 
men themselves but that invoicing originally was done 
by level 1 clerks and is part and parcel of that sort of 
work. Any calculations that need to be done with regard 
to pricing is, we believe, well within the scope of a 
qualified tradesperson because it is simple arithmetic." 

"We can also concur with Ms Robinson on the fact 
that these changes are by no means at the end of the 
road as far as the faults operations and, in fact, the 
whole of the BMA. We envisage that we need to go a 
lot further to, in fact, compete effectively and to ensure 
faults operations long-term viability and the changes 
will also occur as technology changes with such things 
as telecommunications. 

We, therefore, submit that some piecemeal allow- 
ance at this stage will only hinder that goal. More so 
now there's discussions occurring upon a BMA 
enterprise agreement. We believe that this, with its 
attendant skill-based classification structure, is the 
appropriate path to progress this matter as we have 
maintained consistently." 

(Transcript Pages 43, 45, 46, & 47) 
At the outset, the Commission notes the amendment to 

the Unions' claim to a flat $40 p.w. It was accepted by all 
parties and the Commission endorses the proposition that 
the claim must fit the criteria of the work value principle (72 
WAIG 191). In particular the Commission points out that:— 

"Work Value Changes 
(a) Changes in work value may arise from changes in 

the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a changes in wage rates. The strict test 
for an alteration in wage rates is that the change 
in the nature of the work should constitute such 
a significant net addition to work requirements as 
to warrant the creation of a new classification or 
upgrading to a higher classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle." 

(72 WAIG 203) 
At Section G of Exhibit 'A', there is a Statement of 

Agreed Facts and supporting material as follows:— 
"Statement of Agreed Facts. 

There is agreement between the parties on the 
following description and dates of implementation of 
paper work undertaken by employees of the Faults 
Branch of the Building Management Authority. 

1. DAILY JOB SHEET (unique to Faults) 
The Daily Job Sheet provides for the detailing 

of the following information: 
— Materials used (including costings) 
— Time spent both direct and indirect 
— Allowances 
— Work Description 
— Job Status 
This information is used by the BMA to 
— Calculate wages 
— Cost time 
— Invoice jobs 
Coupled with the job completion advice system 

(verbal notification of job completion) and calcu- 
lation of van stocks—both systems unique to 
faults—also enable the BMA to calculate the 
productivity of the faults operation. 

The job sheet is also a means of providing 
advice to customers directly by the tradespeople. 

Current paper work 
Introduced late February 1992 (See Appendix 

1A). 

Previous Paper Work 
(a) Operated from September 91—February 92 

(See Appendix IB). 
Differences between previous and current 
paperwork: 

6 jobs per page; larger format; linked to 
Maintenance Work Advice form; pricing not 
done by faults tradesperson with the excep- 
tion of limited van stock pricing; no compul- 
sory recording of prices of purchases made 
(using CCC, MPO, SAVE or SID); less 
vigorously supervised and followed, had 
diary sheet on front. 

(b) Operated from June 89—September 91 (Ap- 
pendix 1C). 

Three forms use: 
— Total Job Record Sheet 
— Fault Job Sheet Book 
— Wages Sheet 

Differences between previous and current 
paperwork: 
Total Job Record Sheet 

Recorded time and allowances by job, the 
building, job number and premise number. 
Clients required to sign. 

Fault Job Sheet Book 
Provided 3 copies—to client, costing sec- 

tion and book copy. Included building, job 
number, premise number, priority number, 
work required, work done, materials used 
from van stock and purchase order numbers. 
No prices recorded. 

Wages Sheet 
(Electricians and mechanics only. Other 

trades done by leading hand or works 
manager). 
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This sheet provided a fortnightly summary 
of hours, allowances, etc. 

(c) Operated from 1985—June 89 (See Appen- 
dix ID). 

Two forms in use: 
— Job Card 
— Wages Sheet 

Job Card 
1 job per card; contained details on job 

number, premise number, building, work 
required (was used as diary as well), hours 
worked, van stock used, MPO number if 
purchases made, no pricing at all, some 
describing of job done (not consistent), 
clients signature (not consistent). The job 
card hours worked did not have to add up to 
account for all hours at work. 

Wage Sheet 
(Same as in Appendix 1C). 

2. MAINTENANCE WORK ADVICE (Unique to 
Faults) 

This form identifies: 
— Problems requiring maintenance (repair) 
— The action required 
— Costings involved (guesstimate) 
— Estimate of material requirements 
— Confirmation of customer request 
This form enables the Works Manager to 

prioritise and programme maintenance work and 
have larger problems investigated by BMA super- 
visors. 

Current paper work 
Introduced in September 1991. (See Appendix 

2A). 

Previous Paper Work 
(a) In operation January 1989—September 1991 

(See Appendix 2B). 
Differences between previous and current 
paperwork: 

Called maintenance Work Report, did not 
give estimate of costs; did not facilitate 
requests for minor improvements from cli- 
ents. 

(b) In operation 1.11.87—January 1989 
No specific form, used Job Card remarks 

space (Appendix ID) to report additional 
work required to manager, manager would 
then organise maintenance through supervi- 
sor, was haphazardly used. 

3. PURCHASING SYSTEMS 
It is noted that the use of these purchasing 

systems is not unique to faults but is unique in the 
sense that it is the only section of the BMA where 
all tradespeople are required to purchase materi- 
als. 

Five methods of purchasing are used: 
— Manual Purchase Order (MPO) 
— Corporate Credit Card (CCC) 
— SAVE (Standing Order) 
— Stores Order (SID) 
— Petty Cash 
It is noted that the MPO, CCC and SAVE were 

increasingly the methods used to purchase stocks. 
Further, that the rationale behind the move to have 
the majority of purchasing done direct by trade- 
speople was that it was easier and more productive 
to buy materials from suppliers close to the job. 

The information required on the forms included 
the use of codings as follows: 

— Company code (i.e. BMA) 
— Employee identification (i.e. initials) 
— Employee Section (e.g. plumbing) 

— Job Code 
— Type of purchase code (e.g. vehicle repair, 

vandal damage, wear and tear, minor 
improvements, appliance replacement, pur- 
chase tools) 

A. MANUAL PURCHASING ORDER intro- 
duced July 1987 with some variations (See 
Appendix 3A). 

Prior to July 1987 tradespeople made 
purchases but were given order numbers to 
be used at their discretion within a financial 
limit of $100. The tradesperson would 
purchase the materials, quote the order 
number and return the priced delivery docket 
to the supervisor who would fill in the MPO. 
The MPO was not used extensively and only 
when materials were not in stores. 

In July 1987 tradespeople had MPO books 
issued. The MPO was pinned to the Job Card. 

In 1988 additional codes were added to 
MPO. 

In 1989 the ability for tradespeople to fill 
in MPO's was formalised and tightened up. 
Limit on expenditure set at $500 on services 
and $1,000 on materials. 

B. SAVE AGREEMENTS 
To note: There is no requirement to fill out 

any specific forms. Details are itemised on 
the invoice and on job sheet. (See Appendix 
3B for examples of invoice with SAVE 
details and list of SAVE wholesalers). 

Current Paper Work 
In operation September 1991—present 
In addition to the previous paper work had 

to include company SAVE, reference number 
and cost (may include computations) on 
Daily Job Sheets (see Appendix 1A and B). 

Previous Paper work 
In operation June 1989—September 1991 
Has to include details on invoice of job 

number, account code, cost centre and buyer 
ID. 

C. CORPORATE CREDIT CARD 
Introduced officially in July 1990, was 

trialled in late 1989. 
Details included on credit card docket (see 

Appendix 3C) and in some cases (electricians 
only) on log sheet. 

D. STORES ORDER 
This system has been in use long before 

1987 when the tradespeople began using the 
system themselves. Before then the foreman 
used to organise the purchasing through the 
stores on behalf of the tradespeople. 

4. DIARIES 
Diaries are used by faults tradespeople to— 
— Record details of jobs taken over the two 

way. 
— Provide back up to Daily Job Sheet, 

payment records, etc. 
It has been acknowledged that diaries have been 

needed particularly since the introduction of the 
most recent daily job sheet, although diaries have 
been used by some tradespeople for many years. 

It is further agreed between the parties that— 
The Minutes of Meetings held on 

JUNE 4 1992 
JUNE 9 1992 
JUNE 11 1992 
JUNE 17 1992 
JUNE 23 1992 
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to discuss the paperwork and related issues 
undertaken by faults tradespeople are a true and 
accurate record of the said meetings." 

(Statement of Agreed Facts from Exhibit 'A', Section G) 
At Section E of Exhibit 'A' the material therein identifies 

what work used to be done and what work is done now in 
the various areas of the faults section. 

From a consideration of the submissions and exhibits 
placed before it, the Commission concludes that:— 

(a) The claim properly falls within the work value 
principle. 

(b) There has been considerable change in duties 
performed by the employees in the faults section. 

(c) There is a slightly greater change in the mobile 
faults tradesperson's duties. 

The question then becomes does the change in the nature 
of the work constitute such a significant net addition to work 
requirements as to warrant the creation of a new classifica- 
tion or upgrading to a higher classification. 

On fine balance, the Commission has formed the view 
that it does. However, the amended claim is simply 
excessive and an allowance of $12.00 p.w. is determined as 
representing an equitable assessment of the level of change. 
This amount has been arrived at following consideration of 
the two awards applying (supra) the classification and 
allowances prescribed therein. 

Appearances: Ms M. Robinson appeared for the Austra- 
lian Electrical, Electronics, Foundry and Engineering 
Union, the Plumbers and Gasfitters Employees Union, the 
Operative Painters and Decorators Union and the Construc- 
tion, Mining, Energy and Timberworkers Union. 

Ms G. Stuiman appeared for the Metals and engineering 
Workers Union, West Australian Branch and the Associa- 
tion of of Draughting, Supervisory and Technical Employ- 
ees. 

Mr D. Lee appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers, The Metal Engineering Workers Union (WA 

Branch), The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 

Australian Branch, Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 

Branch) and The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers 

and 
Honourable Minister for Construction. 

No. CR 299 of 1992. 
Engineering Trades (Government) Award 1967, Award 

No's 29, 30 and 31 of 1961 and 3 of 1962. 
Building Trades (Government) Award 1968 

No. 31A of 1966. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

23 November 1992. 
Order. 

HAVING heard Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers, The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers, and The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch and Mr G. Stutman on 
behalf of the Metals and Engineering Workers' Union— 
Western Australia and intervening on behalf of The 
Association of Draughting, Supervisory and Technical 
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Employees, Western Australian Branch and Mr D. Lee on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That notwithstanding the provisions of the Engineer- 
ing Trades (Government) Award 1967 Award No's 29, 
30 and 31 of 1961 and 3 of 1962 and the Building 
Trades (Government) Award 1968 No. 31A of 1966 
employees, other than apprentices or employees in 
receipt of a Leading Hand Allowance, who are 
members, or are eligible to be members, of the 
applicant unions and employed in the respondent's 
Maintenance Faults Branch shall be paid an Admini- 
stration Allowance of $12 per week. 

This allowance shall be paid as a flat rate per week 
from the beginning of the first pay period commencing 
on or after the 12th day of May, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Transport Workers' Union of Australia, Industrial 

Union of Workers, W.A. Branch 
and 

Merman Pty Limited Trading As Atlas Haulage Services. 
No. CR 576 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 November 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The facts in this matter, found 
by the Commission from the evidence given, are that Mr W. 
Clarke was employed by Bell Freightlines as a permanent 
driver. As a result of conversations with several drivers 
employed by Merman Pty Ltd and with Mr R. Melior, 
Transport Manager of that Company, Mr Clarke resigned his 
permanent position and worked out a week's notice period. 
He then commenced employment with Merman Pty Ltd as 
a driver. The vehicles he drove were TK 105, TK 108 and 
a 1/111. Mr Clarke's employment continued on a regular 
day to day basis for approximately ten weeks and close to 
the end of this time, Mr Clarke performed what he 
apparently regarded as overtime work on a Saturday. Upon 
completion of this particular work he was advised that 
payment would be made by another Company, General 
Bulldozing Ltd. direct to him. However, in order for this to 
be done he was to complete a retrospective, application for 
employment with that employer. Among the details required 
on that application were those going to previous workers' 
compensation claims which Mr Clarke answered factually 
indicating one previous claim. Mr Clarke's name was not 
on "the roster" for work on Monday 21 September, 1992 
and he visited the payroll officer of Merman Pty Ltd on that 
day in respect to wage queries he had. Next day, Thesday 
22 September, 1992, Mr Clarke contacted Merman Pty Ltd 
and finally spoke to Mr Roy Melior and was allegedly 
informed that his previous workers' compensation injury 
was a problem and his employment had therefore ended with 
Merman Pty Ltd. A short, discussion then ensued as to the 
completion of an Employment Separation Form for unem- 
ployment benefit purposes and this matter was finalised by 
a later phone call to Mr Clarke from Mr Melior. 

Mr Melior (see transcript pages 44, 50 and 51) denies 
emphatically that the details on the General Bulldozing 
employment application posed any problem at all as to Mr 
Clarke's casual employment with Merman Pty Ltd. The real 
dispute is whether Mr Clarke was, as he claimed, employed 
as a permanent employee but on a month's probation and 
thus paid at the casual rate pursuant to the Award, or by 
contrast, whether as the respondent claims, Mr Clarke was 
at all times a casual employee employed on an as and when 
required basis. 
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From the evidence given by Mr Clarke and Mr Mellor, 
the Commission finds, on balance of probabilities, that Mr 
Clarke simply misunderstood that his engagement was other 
than casual as a driver albeit apparently on a "probationary" 
basis which may have led to an appointment on a permanent 
basis at some future time. Further, from Mr Clarke's 
evidence, the Commission draws the inference that a large 
part of his motivation for changing jobs was the hours being 
worked and hence the extra amount of money earned. To 
paraphrase his words, "the cream on the cake". 

In the result, the Commission finds that Mr Clarke was 
a casual employee and that the non-availability of work for 
him was the only reason for his non-employment over 
several days and therefore no unfair dismissal resulted. 

The application is therefore dismissed. 
Appearances: Mr A. Waddell appeared for the applicant. 
Mr J. Uphill appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Transport Workers' Union of Australia, Industrial 

Union of Workers, W.A. Branch 
and 

Merman Pty Limited Trading As Atlas Haulage Services. 
No. CR 576 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 November 1992. 

Order. 
HAVING heard Mr A. Waddell on behalf of the applicant 
and Mr J. Uphill, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

UNIONS— 

Application for alteration of 
rules 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Civil Service 
Association of Western Australia Incorporated for alteration 
of registered rules. 

No. 757 of 1992. 
T. POPE. DEPUTY REGISTRAR. 

29 July 1992. 
Decision. 

HAVING read the application and after consulting with the 
President, and upon being satisfied that the requirements of 
the Industrial Relations Act have been complied with, I have 
this day registered an alteration to Rule 3, 7, 8, 9, 12, 15, 
20, 22, 23, 27, 32 of the registered rules of the applicant 
union in the terms of the application as filed on 10th June, 
1992. 

(Sgd.) T. POPE, 
Deputy Registrar. 

Concluded 

Concluded 

Concluded 

Withdrawn Standdowns 

Concluded 

Concluded 

Concluded 

Concluded 
Concluded Dismissal 

22/10/92 
Industrial dispute Concluded 

Cone uded 

Concluded 

Concluded 

Overpayment Concluded 

Concluded 
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Number— 
Commissioner 

Building Management Authority Building Trades Association 

Building Management Authority 

Building Trades Association 
Civil Service Association 

Civil Service Association 

Civil Service Association 
Civil Service Association 

Civil Service Association 

Civil Service Association 
Civil Service Association 
Civil Service Association 

Civil Service Association 
Civil Service Association 

Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union 
Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union 
Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union 
Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union 
Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union 
Construction, Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union and Others 
Construction. Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union and Others 
Construction. Mining, Energy, 
Timberyards, Sawmills and 
Woodworkers Union and Others 
Construction, Mining, Energy, 

Building Trades Association 
Building Management Authority 

Hon. Minister for Education 
Hon. Minister for Education 

Public Service Commission 
Commissioner, Public Service 
Commission 
Commissioner, Public Service 
Commission 
Commissioner, Public Service 
Commission 
Commissioner, Public Service 
Commission 
Commissioner, Public Service 
Commission 
The Commissioner, Public 
Service Commission 
The Commissioner, Public 
Service Commission 
Building Management Authority 
on behalf of Fennco Constructions 
Bluebrook P/L 

Boral Resources (WA) Ltd 

Board of Management, Royal 
Perth Hospital 
Multiplex 

Diamond Sky P/L t/a Concept 
Contract Interior 
Rote River Iron Associates 

Rote River Iron Associates 

Rote River Iron Associates 
Timberyards, Sawmills and Woodworkers Union and Others 
Cdhslruction, Mining, Energy, 
Timteryards, Sawmills and 
Woodworkers Union and Others 
Draughting, Supervisory and 
Technical Employees 
Electrical, Electronics, Foundry 
and Engineering Union 

Electrical, Electronics, Foundry 
and Engineering Union 
Electrical, Electronics, Foundry 
and Engineering Union 
Electrical, Electronics, Foundry 
and Engineering Union 
Electrical, Electronics, Foundry 
and Engineering Union 
Electrical, Electronics, Foundry 
and Engineering Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union and 
Others 

Forest Products, Furnishing and 
Allied Industries Industrial Union 
Forest Products, Furnishing and 
Allied Industries Industrial Union 
Forest Products, Furnishing and 
Allied Industries Industrial Union 
Hospital Salaried Officers 
Association 
Meat Industry Employees' Union 

Meat Industry Employees' Union 
Meat Industry Employees' Union 

Multiplex 

Hon. Minister for Construction 

Ambassador Golf and Hotel 
Management Services Pty 
Limited 
Mayfield Electrical and 
Mechanical Engineering 
Mayfield Electrical and 
Mechanical Engineering 
S.S. Foundry and Engineering 
(Veem Engineering) 
Project Instrumentation 
CHEI Australia Pty Ltd 

Snap Printing 

Swan Brewery Company Ltd 

Whittakers Ltd 

Silent Night P/L 

T.J. & M.B. Waugh 

Princess Margaret Hospital for 
Children 
West Australian Meat 
Commission 
Cheap Foods 
West Australian Meat 

C21B/1992 
-Beech C. 
C288/1992 
-Beech C. 
CR288(1)/1992 
-Beech C. 
PSAC 41/1992 
-Negus C. 
PSAC 30/1992 
-Negus C. 
PSAC 44/92 
-Negus C. 
PSAC 56/1992 
-Negus C. 
PSAC 19/1992 
-Negus C. 
PASC 37/1992 
-Negus C. 
PSAC 42/1992 
-Negus C. 
PSAC 85/91 
-Negus C. 
PSAC 40/1991 
-Negus C. 
PSAC 64/1992 
-Negus C. 
C600/1992 
-Beech C. 

15/04/92 
22/04/92 
30/04/92 
15/05/92 
27/10/92 
03/06/92 

29/01/92 
19/10/92 
24/05/11 
04/12/92 

Breach of 
Occupational Health 
Log of Claims 

Non-payment of a 
relieving allowance 
Higher Duties 
Allowance 
Promotion Appeal 
Overtime Allowance 

Refusal to transfer 
Advertisement of 
position 
Non-payment of 
allowance 
Promotion 

Staff Envelopment 
Sessions 
Industrial dispute 

C564/1992 N/A Bans Concluded 
-Beech C. 
C497/1992 08/09/92 Dismissal Concluded 
-Gregor C. 
C415/1992 16/07/92 Shift Rosters Concluded 
-Gregor C. 
C574/1992 05/10/92 Dismissal Concluded 
-Beech C. 07/10/92 

23/10/92 
C454/1992 16/09/92 Redundancy Concluded 
-Beech C. payments 

C531/1992 27/10/92 Safety boots Concluded 
-Gregor C. 
C532/1992 27/10/92 Wage rates Concluded 
-Gregor C. 

C530/1992 27/10/92 Union meetings Concluded 
-Gregor C. 
C556/1992 22/09/92 Bans Concluded 
-Beech C. 23/09/92 

01/10/92 
C658/1992 23/11/92 Allowances Concluded 
-Halliwell S.C. 
C616/1992 N/A Respondency to Concluded 
-Kennedy C. award 

C584/1992 09/10/92 Bans Referred 
-George C. 15/10/92 
C584/1992 20/10/92 Bans Concluded 
-George C. 26/10/92 
C603/1992 29/10/92 Time and Wages Concluded 
-George C. Records 
C610/1992 30/10/92 Outstanding Concluded 
-George C. Entitlements 
C546/1992 08/09/92 Site order and Concluded 
-George C. 28/10/92 conditions 

05/11/92 
CR542/1992 N/A Retrenchment Withdrawn 
-Parks C. Payment 
CR270/1992 N/A Redundancy Withdrawn 
-Parks C. Payment 
C382/1992 N/A Commission's Own Concluded 
-Kennedy C. Motion—Issues 

involving enterprise 
bargaining at Swan 
Brewery 

C581/1992 N/A Dismissal Concluded 
-Beech C. 
C667/1992 N/A Operational Manual Concluded 
-Beech C. 
CR465/1992 07/08/92 Reinstatement Concluded 
-Coleman C.C. 
C166/1992 N/A Classification of Concluded 
-Negus C. employee's position 
C639/1992 03/11/92 Cease Work Concluded 
-Halliwell S.C. 09/11/92 
C611/1992 27/10/92 Dismissal Concluded 
-Halliwell S.C. 
C597/1992 23/10/92 Reduction in number Concluded 
-Halliwell S.C. of sheep processed 



Parties Number— 
Commissioner 

Date Matter Result 

Meat industry Employees' Union Goomalling Abattoirs C595/1992 20/10/92 Reinstatement Concluded 
-Haliiwell S.C. 

Meat Industry Employees' Union Tip Top Abattoir C598/1992 20/10/92 Long Service Leave Concluded 
-Haliiwell S.C. and Redundancy 

Payment 
Meat Industry Employees' Union Goomalling Abattoirs C613/1992 20/10/92 Dismissal Referred 

-Haliiwell S.C. 27/10/92 
Meat Industry Employees' Union Goomalling Abattoirs C628/1992 20/10/92 Dismissal Referred 

-Haliiwell S.C. 27/10/92 
Meat Industry Employees' Union Goomalling Abattoirs C 596/1992 20/10/92 Reinstatement Referred 

-Haliiwell S.C. 27/10/92 
Meat Industry Employees' Union Meat and Allied Trades C459/1992 04/08/92 Right of Entry Concluded 

Federation -Haliiwell S.C. 
Meat Industry Employees' Union Australian Mutton Factory C679/1992 01/12/92 Dismissal Concluded 

-Haliiwell S.C. 
Meat Industry Employees' Union Midland Meat Exports C680/1992 01/12/92 Redundancy Concluded 

-Haliiwell S.C. Payment 
Merchant Service Guild of Hon Minister of Transport C652/1992 13/11/92 Vacant Position Concluded 
Australia -Haliiwell S.C. 
Metals and Engineering Workers' Transfield Pty Ltd C560/I992 01/10/92 Dismissal Concluded 
Union -Haliiwell S.C. 
Metals and Engineering Workers' Fremantle Steel Fabrication Co C626/1992 29/10/92 Payment for lost time Referred 
Union (1979) -Haliiwell S.C. 
Metals and Engineering Workers' Press Clough Joint Venture C572/1992 02/10/92 Overtime Concluded 
Union -George C. 
Metals and Engineering Workers'' BHP Iron Ore (Goidsworthy) Ltd C391/1992 17/08/92 Boodarie Rail Concluded 
Union -Gregor C. Depot—allowances 
Miscellaneous Workers' Union Perth Dental Hospital C310/1992 20/11/91 Reclassification Concluded 

-Gregor C. 
Miscellaneous Workers' Union Hospital, Laundry and Linen C76/1992 12/02/92 Dismissal Concluded 

-Haliiwell S.C. 
Miscellaneous Workers' Union Nappy Happy Service C517/I992 31/08/92 Offer of Employment Referred 

-Haliiwell S.C. 
Miscellaneous Workers' Union Glendalough Nursing Home C348/1992 23mm Dismissals Concluded 

-Haliiwell S.C. 
Miscellaneous Workers' Union Spastic Welfare Association C172/1992 01/05/92 Resinstatement Concluded 

-Negus C. 
Miscellaneous Workers' Union Fresh and Tasty Hot Bread Shop, C609/1992 N/A Intended suspensions Concluded 

Mr John Carey -Negus C. 
Miscellaneous Workers' Union Salvation Army C377/1992 08/07/92 Wages and Concluded 

-Negus C. Conditions 
Miscellaneous Workers' Union Board of Management, Royal C572/1992 17/10/92 Reinstatement of Concluded 

Perth Hospital -Negus C. employee 
Miscellaneous Workers' Union Board of Management, Uniting C543/1992 21/09/92 Reinstatement Concluded 

Church Homes -Gregor C. 
Miscellaneous Workers' Union Board of Management, St John of C554/1992 30/09/92 Attendance at Concluded 

God Hospital -Gregor C. Training Courses 
Miscellaneous Workers' Union Shire of Broome C439/1992 07/09/92 Contractual benefits Concluded 

-Gregor C. 
Miscellaneous Workers' Union Board of Management, Attadale C607/1992 30/10/92 Alleged unfair Concluded 

Hospital -Gregor C. treatment 
Miscellaneous Workers* Union Westeralian Cleaning C671/1992 02/12/92 Reinstatement Concluded 

-Haliiwell S.C. 09/12/92 
Miscellaneous Workers' Union Geraldton High School C566/1992 19/10/92 Superannuation Concluded 

Residential College -Negus C. 06/11/92 
Painters' and Decorators' Union Service Painting C413/1992 N/A Breach of award Concluded 

-Beech C. 
Plasterers and Plaster Workers David Ward C620/1992 03/11/92 Payment of rates and Concluded 
Federation -Beech C. penalty rates 
Printing and Kindred Industries Inky Dink Print C623/1992 03/04/92 Rates of pay Concluded 
Union -Negus C. 
Real Estate Salespersons Clive Elliott Jennings & C655/1992 27/11/92 Contractual Benefits Concluded 
Association Company Pty Ltd -Parks C. 
Transport Workers' Union Merman Pty Ltd t/a Atlas Haulage C576/1992 12/10/92 Reinstatement Referred 

Services -Haliiwell S.C. 
Transport Workers' Union Executive Couriers C615/1992 N/A Work bans Concluded 

-Haliiwell S.C. 
Transport Workers' Union Masters Dairy Limited C599/1992 20/10/92 Part-time employees Concluded 

-Haliiwell S.C. 
Transport Workers' Union South West Waste Disposals C553/1992 23/09/92 Tfermination Concluded 

-Hallwell S.C. 
Transport Workers' Union RD's Truck Escorts C593/1992 N/A Work bans Concluded 

-Haliiwell S.C. 
Transport Workers' Union BHP Iron Ore Ltd C635/1992 19/11/92 Wages Backpay Concluded 

-Gregor C. 
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PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coloro (W.A.) Pty Ltd 

(Receiver and Manager Appointed) 
and 

William Slekowetz. 
No. 842 of 1991. 

COMMISSIONER C.B. PARKS. 
1 December 1992. 

Order. 
WHEREAS application No. 842 of 1991 was filed in the 
Registry of the Commission on 7 June 1991 and sought an 
order that application No. 1217 of 1988 be dismissed; and 

Whereas application No. 1217 of 1988 was dismissed by 
order of the Commission on 1 December 1992 for the want 
of prosecution; 

And whereas the Commission being satisfied that 
application No. 842 of 1991 serves no useful purpose; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which an answering statement to Application No. 1551 of 
1992 is to be filed in the Commission. 

No. 1552 of 1992. 
COMMISSIONER G.G. HALLIWELL. 

7 December 1992. 
Order. 

WHEREAS an application has been made by Desmond John 
SMITH in accordance with the Industrial Relations Act 
1979; 

And whereas the application was ex pane before me in 
Chambers, I, the undersigned Senior Commissioner pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1551 of 1992, its accompanying 
statement and this Order on the named respon- 
dents in Application No. 1551 of 1992. 

(2) That an answer to the claim in Application No. 
1551 of 1992 lodged with the Commission on the 
7th day of December, 1992 shall be lodged with 
the Commission and a copy thereof be served on 
the Applicant within 24 hours from the time of 
service. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 
Appointments— 

NOTICE. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

IT is hereby notified for public information that the 
Lieutenant Governor and Administrator in Executive Coun- 
cil has under section 75(8)(a) of the Industrial Relations Act 
1979, appointed Mr Robert James Pollard and Mrs Noelene 
Florence Reeves, Members of the Government School 
Teachers Tribunal and Ms Pauline Elizabeth Hutchinson 
and Mrs Margaret Beaman. Deputy Members of the 
Government School Teachers Tribunal for a period of two 
years, commencing 10 November 1992. 

(Sgd.) T. POPE, 
[L.S.I A/Registrar. 

NOTICES— 

Cancellation of Awards/ 
Agreements/Respondents— 

Under Section 47— 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel out the following agreement, namely the— 

The Whaling Industry (Mates and Engineers) 1976 
Agreement 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 29th day of October, 1992. 
J. CARRIGG, 

Registrar. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD, 1975 
No. 32 of 1975. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 25th day of November 1992. 
J. CARRIGG. 

Registrar. 

Cleaners and Caretakers (Government) Award, 1975 
No. 32 of 1975. 

1.—Title. 
This award shall be known as the Cleaners and Caretakers 

(Government) Award, 1975 and replaces the Cleaners and 
Caretakers (Government) Award No. 5 of 1966. 
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1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Fares and Travelling Time 
11. Special Rates and Provisions 
12. Public Holidays 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. Compassionate Leave 
17. Maternity Leave 
18. Time and Wages Record 
19. Part-time Employees 
20. Wages 
21. District Allowance 
22. Higher Duties 
23. Calculation of Area 
24. Notices 
25. No Reduction 
26. Deduction of Union Subscriptions 
27. Trade Union Training Leave 
28. Leave to Attend Union Business 
29. First Aid 
30. Postered Day Off (38 Hour Week) 
31. Paid Leave for English Language Training 
32. Award Modernisation 
33. Skills Acquisition 

Schedule of Respondents 

3.—Scope. 
This award shall apply to the callings of workers 

mentioned herein who are employed by the Respondents in 
any part of the State of Western Australia. 

4.—Tferm. 
The term of this award shall be one year from the first pay 

period commencing on or after the date hereof. 

5.—Definitions. 
(1) "Caretaker" shall mean an employee required to 

reside on or in the vicinity of the premises of his employer 
and who is responsible to his employer for the supervision 
and/or the general cleaning of such premises and who is 
responsible for the safety of the employer's grounds and 
buildings. 

(2) "Cleaner" shall mean an employee mainly employed 
in cleaning work of any description (including glass 
partitions and windows) on premises, or in bringing into or 
maintaining premises in a clean condition. 

(3) "Security Officer"' shall mean a person employed to 
watch and/or guard, patrol and/or protect premises and/or 
property including opening and closing doors and windows 
as required; and/or protect goods, cash or valuables in 
transit. 

(4) "Window Cleaner" shall mean an employee em- 
ployed exclusively in window cleaning. 

(5) "Part-time Employee" shall mean an employee 
engaged by the week and who regularly works a lesser 
number of hours than 38. 

(6) "Shift Employee" shall mean an employee who is 
rostered to work outside the ordinary hours of work as 
prescribed by Clause 7.—Hours of this award. 

(7) "Rostered Employee" shall mean an employee who 
is rostered to work day shift on any of the seven days of the 
week in accordance with Clause 7.—Hours of this award. 

(8) "Casual Employee" shall mean an employee who is 
engaged to work for less than four weeks. 

6.—Contract of Service. 
(1) Except as hereinafter provided the contract of service 

shall be by the week, terminable by either party giving one 
week's notice or in lieu of such notice by the payment or 
forfeiture of one week's pay. 

(2) The contract of service for Caretakers shall be by the 
fortnight, terminable by either party giving two week's 
notice, or in lieu of such notice, by the payment or forfeiture 
of two week's pay. 

(3) (a) Except for casual Security Officers, all casual 
employees shall be entitled to a minimum engagement of 
two hours or pay in lieu for such period. 

(b) Casual Security Officers shall be entitled to a 
minimum engagement of four hours for each engagement 
not exceeding four hours and to a minimum engagement of 
eight hours for each engagement exceeding four hours. 

(c) Subject to paragraphs (a) and (b) hereof the 
engagement of a casual employee may be terminated at any 
time and all wages due shall be paid at the termination of 
each engagement. 

(4) Any employee on a weekly engagement who is ready, 
willing and available for work shall be provided with a full 
week's work by the employer. If a full week's work is not 
provided the employee shall be entitled to not less than the 
minimum weekly wage prescribed herein for his or her class 
of work. 

(5) Nothing contained herein shall affect the employer's 
right to dismiss for misconduct and in such cases wages 
shall be paid up to time of dismissal only. 

(6) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except where such absence from 
work is due to illness coming within the provisions of clause 
14.—Sick Leave of this award, or is on account of holidays 
or leave to which the employee is entitled under this award. 

7.—Hours. 
(1) (a) Except as hereinafter provided, the ordinary hours 

of work shall be 38 per week with the hours actually worked 
being 40 hours per week or 80 hours per fortnight and shall 
be worked between the hours of 6.00 a.m. and 7.00 p.m. 
Monday to Friday inclusive. 

(b) The actual hours of work for Attendants and Court 
Ushers shall be worked between 8.00 a.m. and 5.00 p.m. 
unless otherwise ordered by the Western Australian Indus- 
trial Relations Commission or by agreement with the Union. 

(c) Ordinary hours shall be worked within a 20-day cycle 
of eight hours on the first 19 days in each cycle with 0.4 of 
one hour of each such day worked accruing as an entitlement 
to take the 20th day in each cycle as a paid day off as though 
worked. 

(2) (a) The ordinary hours of work for a rostered employee 
may be worked between the hours of 6.00 a.m. and 7.(X) p.m. 
on any of the seven days of the week. 

(b) Except as provided for in subclause (6) of this clause: 
(i) the ordinary hours of work for a shift worker or 

caretaker may be worked on any of the seven days 
of the week and there shall be no fixed daily 
spread of hours; 

(ii) the ordinary hours for shift workers shall be 
worked in not more than ten shifts per fortnight 
of eight hours each and not more than one shift in 
every 24 hours. 
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(c) Notwithstanding the provisions of paragraph (b)(ii) of 
this subclause, where the Union and the employer so agree, 
shifts of more than eight hours but not more than 12 hours 
may be worked for the purpose of trialling alternative shift 
arrangements only. 

(d) Shift and rostered employees shall be entitled to 12 
paid days off in every twelve months. Such Rostered Days 
Off shall be taken: 

(i) in accordance with subclause (4) of Clause 
30.—Rostered Day Off (38 Hour Week); or 

(ii) at a time mutually agreed between the employer 
and employee(s) concerned; or 

(iii) in conjunction with annual leave. 
(e) The length of the cycle during which the ordinary 

hours may be worked to give an average of 38 shall be 
determined by agreement between the employer and the 
Union or failing agreement by a Board of Reference. 

(3) Each employee referred to in subclause (2) of this 
clause shall, in every seven consecutive days, be granted two 
consecutive days off duty, provided that this subclause shall 
be deemed to be complied with if the employee is granted 
the equivalent of six days off duty in every period of three 
weeks. 

(4) An employee other than Security Officer shall be 
entitled to a meal break of not less than 30 minutes and not 
more than one hour each day. No employee shall be required 
to work for more than five consecutive hours without a meal 
break. Provided that if an employee is required to work 
during his/her meal break he/she shall be paid at overtime 
rates until a meal break is taken. 

(5) (a) There shall be no fixed spread of hours for 
Caretakers who may be required to be on duty on any day 
of the week, but no Caretaker shall be called upon to perform 
cleaning or supervision of cleaning work in excess of 38 
hours per week. 

(b) Caretakers shall be allowed adequate meal breaks and 
rest periods by arrangement between the employer and the 
employee. 

(c) Caretakers shall not be deemed to be working on 
Saturdays and/or Sundays when they are required to open 
and close classrooms, halls or other school facilities for 
which they are entitled to the allowances prescribed in 
Clause 11.—Special Rates and Provisions of this award. 

(6) (a) The ordinary working hours of Security Officers 
shall be 76 per fortnight, such hours to be worked in not 
more than 12 shifts per fortnight and not more than ten hours 
in any one shift and not more than one shift in every 24 
hours. The employer may fix the number and duration of 
such shifts and the employee shall be given 48 hours' notice 
of any change of such shift. 

(b) Provided that no employee shall be rostered for duty 
until at least ten hours have elapsed from the time his/her 
previous rostered shift ended. Notwithstanding the forego- 
ing more than one shift may be worked in a 24 hour period 
to facilitate a change of roster. 

8.—Overtime. 
(1) Except as hereinafter provided and subject to 

subclause (2) of clause 7.—Hours of this award all time 
worked in excess of or outside of the usual hours or outside 
the daily spread shall be paid for at the rate of time and 
one-half for the first two hours and double time thereafter. 

(2) All overtime worked on Sundays shall be paid for at 
the rate of double time, and on Public Holidays at the rate 
of double time and one-half. 

(3) The foregoing provisions of this clause shall not apply 
to casual employees who shall be paid at the rate of time and 
one-half for the first two hours and double time thereafter 
for all time worked in excess of eight hours in any day or 
night. 

(4) Any employee, who without being notified the 
previous day, is required to continue working for more than 
one hour after the usual ceasing time shall be provided with 
a meal by the employer, or be paid $5.80 in lieu thereof. 

(5) (a) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

(b) The union or employee or employees covered by this 
award shall not in any way, whether directly or indirectly, 
be party to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this subclause. 

(6) Subject to subclause (6) of Clause 11—Special Rates 
and Provisions of this award an employee called back to 
work after the normal working time shall be paid a minimum 
of three hours at the appropriate overtime rate. 

(7) (a) By agreement between the employee and em- 
ployer, time off in lieu of payment for overtime may be 
granted proportionate to the payment to which he/she is 
entitled. Such time off is to be taken in unbroken periods 
according to each period of overtime worked. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

9.—Shift and Weekend Work. 
(1) Subject to subclause (2) hereof a loading of fifteen per 

cent of the ordinary wage shall be paid for time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon Shift—commencing between 12.00 
noon and 6.00 pm. 

(b) Night Shift—commencing between 6.00 pm and 
4.00 am. 

(2) A shift worker shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Sunday at the 
rate of time and one half. 

(3) The rates prescribed in (2) hereof shall be in 
substitution for and not cumulative on the rates prescribed 
in subclause (1) of this clause. 

10.—Fares and Travelling Time. 
(1) Where an employee is required during his usual 

working hours, by his employer, to work outside his usual 
place of employment, the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this 
clause. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the employee 
may make any other arrangement as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the 1st day of July and end on the 30th day of June next 
following. 

Schedule 1—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over 1600cc 1600cc 

2600cc -2600cc & Under 
c/km c/km c/km 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 29.7 16.8 
North of 23.5° South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 
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Schedule 2—Motor Cycle. 
Distance Travelled During a Rate 
year on Official Business: c/km 
First 8000 Kilometres 9.6 
Over 8000 Kilometres 6.0 

Motor vehicles with rotary engines are to be included in the 
1600-2000cc category. 

(3) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowance Award 
1976. 

11.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall receive an 
allowance of 45 cents per closet per week. 

(b) For the purposes of this clause one metre of urinal 
shall count as one closet and three urinal stalls shall count 
as one closet. 

(2) Employees called upon outside the ordinary working 
hours to wash towels shall be paid $2.70 per dozen for 
ordinary towels, and $2.00 per dozen for dusters, hand 
towels and tea towels. 

(3) (a) All materials and appliances required in connection 
with the performance of the employee's duties shall be 
supplied by the employer. 

(b) Any employee who is required to work in the rain shall 
be provided with suitable protective clothing without charge 
by the employer. 

(c) Any employee who, during the course of his duty may 
become unreasonably wet shall be provided with protective 
footwear without charge by the employer. 

(d) Subject to the provisions of this clause, employees 
who perform work of an exceptionally dirty nature shall be 
supplied with suitable protective clothing. 

(e) Rubber gloves shall be made available by employers 
on request from employees who are required to clean 
lavatories or use injurious acids and/or injurious substances. 

(f) The protective clothing supplied pursuant to this clause 
shall remain the property of the employer. The loss of such 
protective clothing due to any cause arising out of the 
neglect or misuse by a employee shall be a charge against 
the wages of the employee provided that no charge shall be 
made in respect of reasonable wear and tear. 

(g) In the event of a dispute concerning the issue of 
protective clothing as provided for in this clause, the matter 
shall be referred to a Board of Reference. 

(4) (a) A employee shall not be required to work from the 
top of a ladder more than 3.5 metres long which rests on the 
ground or floor level unless provided with an assistant. 

(b) (i) When window cleaning is done from a ladder and 
any portion of a window to be cleaned is more 
than seven metres from the nearest horizontal 
plane, the employee shall be paid an allowance of 
5 cents per window. 

(ii) The allowance prescribed herein shall not be paid 
where adequate safety appliances are supplied. 
Where such appliances are supplied they must be 
used by the employee. 

(5) Employees who are required to work their ordinary 
hours each day in two shifts and where the break between 
the two shifts is not less than three hours, shall be paid an 
allowance of $2.50 per day. 

(6) An employee who is required to open and close 
classrooms, halls and other school facilities for any activities 
authorised by the Principal, shall be paid an allowance 
according to the following scale: 

Per Day 
(a) Evenings—Monday to Friday $ 

Up to 40 rooms per week 4.30 
41 rooms to 100 per week 6.50 
over 100 rooms per week 8.60 

(b) Saturday and Sunday 8.60 
(c) An additional allowance of $2.70 shall be paid to 

a caretaker on each occasion he is required to open 

or close a school facility after 11.00 pm, Monday 
to Friday, or for any opening or closing required 
on a Saturday or Sunday after the initial opening 
and closing. Provided that on a Saturday or 
Sunday the additional allowance shall not be paid 
if the duty is performed less than one hour after 
the initial or any subsequent opening or closing. 

(7) Uniforms or special staff dress required by the 
employer to be worn by employees shall be provided 
without charge by the employer. 

(8) (a) Where practicable, suitable dressing accommoda- 
tion shall be provided by the employer. Cleaning materials, 
tools and appliances shall not be kept in such rooms. 

(b) All employees shall be provided with the facilities for 
boiling water. 

(c) Employees shall be permitted to eat their meals in a 
convenient and clean place protected from the weather and 
employees shall remove all litter and foodstuffs after use. 

(d) In the event of a dispute concerning the provisions of 
this subclause, the matter shall be referred to a Board of 
Reference. 

(9) (a) Any wood chopping duties carried out by the 
employee shall be by agreement between the employer and 
the employee. 

(b) Any employee performing in wood chopping duties 
shall be paid an allowance of $9.90 per tonne to a maximum 
of: 

(i) 100 percent of the weight of bush wood supplied 
or 50 percent of the weight of mill-ends supplied 
for enclosed fire places such as Wonderheats. 

(ii) 50 percent of the weight of bushwood supplied or 
20 percent of the weight of mill-ends supplied for 
open fireplaces. 

(10) (a) An Estate Attendant (Homeswest) who, in his/her 
privately owned vehicle commutes from estate to estate and 
is required to carry sundry cleaning and/or gardening 
implements and/or supplies shall be paid $4.80 per week for 
all purposes of this award. 

(b) The amount and type of equipment to be carried as 
prescribed in paragraph (a) of this subclause will be agreed 
between the Union and employer. 

12.—Public Holidays. 
(1) (a) The foliov/ing days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay namely, New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) (a) Whenever any of the days referred to in paragraph 
(a) of subclause (1) of this clause falls on an employee's 
ordinary working day and the employee is not required to 
work on such day, he/she shall be paid for the ordinary hours 
he/she would have worked on such day had it not been a 
holiday. 

(b) A shift employee who is regularly rostered to work 
Sundays and public holidays or a Security Officer, who is 
not required to work on a holiday which falls on his/her 
rostered day off, shall be allowed a day's leave with pay to 
be added to his/her annual leave or taken at some other time 
if the employee so agrees. 

(3) Any worker, required to work on a holiday shall be 
paid for the time worked at the rate of double time and one 
half. Provided that in lieu of the foregoing provisions of this 
paragraph and subject to agreement between the employer 
and the worker, work performed on a public holiday may be 
paid for at the rate of time and one half and in addition the 
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worker shall be allowed a day's leave with pay to be added 
to his annual leave or taken at some other time if the worker 
so agrees. 

(4) When a worker is off duty owing to leave without pay, 
any holiday falling during such absence shall not be treated 
as a paid holiday. Where the worker is on duty or available 
on the whole of the working day immediately preceding a 
holiday, or resumes duty or is available on the whole of the 
working day immediately following a holiday, as prescribed 
in this clause, the worker shall be entitled to a paid holiday 
on all such holidays. 

(5) The provisions of this clause shall not apply to casual 
workers. 

(6) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972: and 

(b) That proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be, a 
public half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

13.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

weeks' leave shall be allowed to an employee by his/her 
employer after a period of 12 months' continuous service 
with such employer. 

(b) By mutual agreement the annual leave prescribed in 
this clause may be taken in more than one portion provided 
that no portion shall be less than one week. 

(2) (a) The employee shall be paid for any period of 
annual leave prescribed by this clause at the rate of wage 
shown in Clause 20.-—Wages of this award for the 
employee's class of work. In addition, shift employees shall 
receive the shift and weekend penalties the employee would 
have received had the employee not proceeded on annual 
leave. 

(b) Where it is not possible to calculate the shift and 
weekend penalties the employee would have received, the 
employee shall be paid at the rate of such payments made 
each week over the four weeks prior to taking the leave. 

(c) Where an employee's hours of work have varied 
during the qualifying period the employee shall be paid the 
average of such hours worked during the qualifying period. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of 12 months' continuous service as 
prescribed in subclause (1) of this clause. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully leaves 
his employment or his employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid 3.08 hours' pay at the rate of wage prescribed 
in subclause (2) in respect of each completed week of 
continuous service except that in the case of an employee 
referred to in subclause (6) of this clause, he shall be paid 
3.85 hours pay at the rate in respect of each completed week 
of continuous service. 

(b) If the services of a worker terminate and the worker 
has taken a period of leave in accordance with subclause (3) 
of this clause and if the period of leave so taken exceeds that 
which would become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with 
subclause (3) of this clause and the amount which would 
have accrued in accordance with paragraph (a) of this 
subclause. The employer may deduct this amount from 
moneys due to the worker by reason of the other provisions 
of this award at the time of termination. 

(c) In addition to any payment to which he may be entitled 
under subclause (4) of this clause, a worker whose 
employment terminates after he has completed a 12 monthly 
qualifying period and who has not been allowed the leave 
prescribed under this clause in respect of that qualifying 

period shall be given payment as prescribed in subciauses 
(2) and (9) of this clause in lieu of that leave, unless— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) When work is closed down for the purpose of allowing 
annual leave to be taken, workers with less than a full year's 
service shall only be entitled to payment during such period 
for the number of days leave due to them. 

Provided that nothing herein contained shall deprive the 
employer of his right to retain such workers during the 
close-down period as may be required. 

(6) Security Attendants and other shift employees who are 
regularly rostered to work on Sundays and public holidays 
shall be allowed one week's leave in addition to that 
prescribed in subclause (1) of this clause with respect to each 
period of 12 months' continuous service. 

(7) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period a worker is on annual leave, long 
service leave, observing a public holiday prescribed by this 
award, absence through sickness with or without pay except 
for that portion of an absence that exceeds three months or 
absence on worker's compensation except for that portion 
of an absence that exceeds six months in any year. 

(8) The provisions of this clause shall not apply to casual 
workers. 

(9) Annual Leave Loadings 
(1) Day Workers: In addition to his payment for 

annual leave a worker proceeding on annual leave 
shall be paid, in addition to the ordinary payment 
for such leave, a loading of 17.5 percent calculated 
on the award rate of pay with respect to a 
maximum of four weeks' leave. 

(2) Provided that the maximum loading payable shall 
not exceed the amount set out in the Australian 
Bureau of Census and Statistics Publication for 
"average weekly earnings per male employed 
unit" in Western Australia for the September 
quarter immediately preceding the date the leave 
became due. 

(3) Shift Workers: A shift worker who is in receipt of 
an additional week's leave provided for in 
accordance with subclause (6) of this clause, shall 
receive where the payment on annual leave, 
including shift and weekend penalties, is less than 
20 percent in addition to the award rate of pay for 
five weeks' leave, a loading which will produce 
an amount equal to 20 percent in addition to the 
award rate of pay for a maximum of five weeks. 
Provided that die payment shall not exceed 5/4ths 
of the amount referred to in subclause (b) hereof, 
but this limitation will not affect a worker's 
entitlement to any additional payment by way of 
shift or weekend penalties under subclause (2) of 
this clause should those penalties exceed 20 
percent. 

(10) The loading prescribed in subclause (9) of this clause 
shall not apply to proportionate leave on termination. 

14.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill-health or injury 
for one-sixth of a week's pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer in the event of the worker being entitled by 
service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
subclause (1) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 
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(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No worker shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then be paid 
for in accordance with the provisions of clause 13.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 13.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

15.—Long Service Leave. 
The conditions governing the granting of long service 

leave to Government wages employees generally shall apply 
to workers covered by this award. 

16.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild, be entitled on notice to leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the worker otherwise would 
have been on duty and shall not be granted in any case where 

the worker concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
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resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

18.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a Time 

Book and Wages Sheet, in either of which shall be entered— 
(a) the name of each worker to whom this award 

applies; 
(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the wages and overtime (if any) paid to each 

worker. 
Workers shall record and sign their starting and finishing 

times per shift in the Time Book; and shall sign the Wages 
Sheet on receipt of their wages. 

(2) The Time Book with all entries therein shall on 
demand be produced for inspection by the Secretary or duly 
authorised official of the Union at any reasonable time. The 
Wages Sheet shall be similarly produced on demand during 
ordinary office hours. 

19.—Part Time Employees. 
(1) Employees may be regularly employed to work less 

hours per week than are prescribed in Clause 7.—Hours of 
this award. 

(2) Subject to subclause (4) hereof payment shall be a 
weekly rate calculated pro rata to the class of work on which 
the employee is engaged in the proportion which the hours 
of work bear to 40. 

(3) A part time employee employed under the provisions 
of this clause shall receive payment for sick leave on a pro 
rata basis in the proportion which their hours of work bear 
to the hours fixed by Clause 7.—Hours of this award. 
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(4) Notwithstanding subclause (3) hereof a part time 
employee who is regularly employed for less than 12 hours 
per week may be paid a further loading of 20% in lieu of 
sick leave, annual leave and public holidays. 

20.—Wages. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

Part A—All Employees Except Those Employed by the 
Ministry of Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as follows: 

Level One 
Comprehends the following classes of work 

(a) Kitchen Hand (Agricola College) 
1 st year of employment 
2nd year of employment 
3rd year of employment 

(b) Attendant 
Cleaner 
Gatekeeper (Robbs Jetty) 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

348.20 
352.50 
356.20 

361.10 
365.00 
369.10 

Level Two 
Comprehends the following classes of work 
Home Economic Assistant 
Car Park Attendant 
Window Cleaner 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of work 
Caretaker 
Estate Attendant (Homeswest) Grade 1 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following classes of work 
Estate Attendant (Homeswest) Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Five 
Comprehends the following classes of work 
(a) Janitor 

Security Officer 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

(b) Office Attendant (Homeswest) 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Six 
Comprehends the following classes of work 
Court Usher 
Second Cook (Agricola College) 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

368.10 
372.00 
375.70 

378.60 
382.30 
386.10 

389.90 
393.60 
397.40 

394.20 
398.10 
402.00 

386.00 
393.70 
403.60 

407.60 
412.70 
416.80 

Level Seven 
Comprehends the following classes of work 

(a) Estate Attendant (Homeswest) Grade 3 
Foreperson (BMA) 
1st year of employment 419.90 
2nd year of employment 423.70 
3rd year of employment and thereafter 427.70 

(b) First Cook (Agricola College) 
1st year of employment 429.20 
2nd year of employment 433.90 
3rd year of employment and thereafter 437.40 

(2) Supervision Allowance 

Employees other than Forepersons and Estate Attendants 
Homeswest (Grades 2 and 3) placed in charge of others shall 
be paid the following weekly allowance in addition to the 
rate prescribed for his/her class of work: 

1 to 5 employees 6.20 
6 to 10 employees 11.20 

11 to 15 employees 13.90 
16 to 20 employees 19.10 
over 20 (for each additional employee) 0.21 

(3) Casual employees shall be paid 20% in addition to the 
rates payable under this Award. 

Part B—All Employees Employed by the Ministry of 
Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as follows: 

Level One 
Comprehends the following classes of work 
Cleaner for initial 12 months of employment 361.10 

Level Two 
Comprehends the following classes of work 
Cleaner 
1 st year of employment 365.00 
2nd year of employment 368.20 
3rd year of employment and thereafter 371.30 

Level Three 
Comprehends the following classes of work 
Cleaner in Charge of one to six employees 
inclusive 
Home Economics Assistant 
1 st year of employment 371.70 
2nd year of employment 375.60 
3rd year of employment and thereafter 379.70 

Level Four 
Comprehends the following classes of work 
Cleaner in charge of seven to ten employees 
inclusive 
Caretaker of schools employing seven to ten 
employees inclusive 
1 st year of employment 380.70 
2nd year of employment 384.20 
3rd year of employment and thereafter 388.30 

Level Five 
Comprehends the following classes of work 
Cleaner in charge of eleven or more employ- 
ees 
Caretaker of Schools employing eleven or 
more employees 
1 st year of employment 392.40 
2nd year of employment 396.10 
3rd year of employment and thereafter 399.90 
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$ 
Level Six 
Comprehends the following classes of work 
Cleaner in Charge of TAPE Campuses: 
— Balga 
— Bentley Day 
— Bentley Night 
— Carlisle 
— Fremantle 
— Grosvenor Street Day 
— Geraldton 
-— Great Southern 
— Leederville 
— Midland 
— Mount Lawley 
— Perth Aberdeen Street Day 
— Perth Aberdeen Street Night 
— Main Art Department Aberdeen Street 
— South West 
— Wembley 
Foreperson (Cleaning) 
1 st year of employment 422.70 
2nd year of employment 427.90 
3rd year of employment and thereafter 432.10 

(2) A casual employee shall receive 20% of the ordinary 
rate in addition to the ordinary rates prescribed herein for 
their class of work. 

21.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Carnol Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column 1 Column II Column III Column IV 

District Standard Rate Exceptions to Rate 
Standard Rate 

$ per week Town or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
TUmer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown. 
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The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subciauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. 
The allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) (Display copy of District Allowance Boundaries Map 
as s/cl 16.) 

22.—Higher Duties. 
(1) Any employee performing work carrying a higher 

minimum rate than his regular rate of wage and who is 
engaged in the higher grade of work for more than two hours 
on any day or shift shall be paid the higher rate for the whole 
day or shift. 

(2) Any employee required to perform work in a lower 
grade for any shift or portion thereof shall not be reduced 
in wages whilst employed in such lower capacity. 

23.—Calculation of Area. 
(1) The calculation of areas to be cleaned shall include 

the following:— 
(a) Classrooms, corridors, passages, cloakrooms, ve- 

randahs and lavatories in total area. 
(b) Shelter Sheds: area to be assessed at 50%; 

provided that if desks are used in such shelter 
sheds the assessment shall be 100%. 

(c) Six closets shall be assessed as fifty square metres 
in area, with a lesser or greater number assessed 
proportionately. 

(2) No teacher or pupil shall do cleaning work in schools 
unless the services of a suitable person other than a teacher 
or a pupil are not available. 

(3) Where a school is held in a public hall or other hired 
building special rates for school cleaning not less than those 
prescribed by this award may be fixed. 

24.—Notices. 
A copy of this award shall be posted in a suitable place 

on the premises of every employer. The Secretary, or 
authorised person, may post notices relating to union 
business in such place. 

25.—No Reduction. 
Nothing contained herein shall in itself operate so as to 

reduce the wages of any worker who at the date of this award 
is being paid above the minimum rate prescribed for his or 
her class of work. 

26.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used.(3) Where required 
by the employer or Union, the Union Secretary, or person 
acting in his/her stead, shall countersign all forms and 
forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 
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(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

27.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

28.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 

management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

29.—First Aid. 
(1) The employer shall provide at each worksite, an 

adequate first aid kit for the use of the employees in case 
of accident, and such first aid kit shall be kept renewed and 
in proper condition. 

(2) The employer shall, wherever practicable, appoint an 
employee holding current first aid qualifications from St. 
John Ambulance or similar body to carry out first aid duty 
at all works or depots where employees are employed. Such 
employees so appointed in addition to first aid duties, shall 
be responsible under the general supervision of the 
foreperson for maintaining the contents of the first aid kit, 
conveying it to the place of work and keeping it in a readily 
accessible place for immediate use. 

Employees so appointed shall be paid the following rates 
in addition to their prescribed rate: 

10 Employees In excess of 
or less 10 Employees 

c per day c per day 
Qualified Attendant 0.87 $1.50 

30.—Rostered Day Off (38 Hour Week). 
(1) The rostered day off provided for in subclauses (1) and 

(2) of Clause 7.—Hours of this award shall be observed to 
suit the circumstances of the employer concerned. Provided 
that subject to subclause (3) of this clause, the rostered day 
off will normally be the first or last working day of the 
working week. 

(2) The calendar year will be divided into 13,20-day work 
cycles. During the year employees will be required to take 
one period of their annual leave to include the rostered day 
off duty for that particular work cycle. There will be no 
additional pay or leave in lieu of that rostered day off. 
Employees who have additional leave in lieu will only lose 
one rostered day off duty while on annual leave. 

(3) Where to meet the needs of the employer, an employee 
is required to work on his/her rostered day off as provided 
for in subclause (1) or (2) of Clause 7.—Hours of this award, 
no overtime will be paid and that employee will be 
re-rostered for another day off duty within ten working days. 
The re-rostered day will be the first or last working day of 
the working week unless another day is agreed between the 
parties. 
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(4) Employees who work a three-week roster will be 
rostered off duty on three occasions in a 12 week cycle. The 
rostered days off shall be on a Friday preceding the normal 
rostered weekend off duty and shall occur after three weeks, 
three weeks and six weeks. 

(5) The employer is responsible for the preparation and 
maintenance of the roster. 

(6) There will be no rostered day off duty applicable to 
employees whilst on long service leave nor any credit 
accumulated for such periods of leave. 

(7) Where an employee is rostered off duty on a particular 
day, he will not be entitled to claim either sick leave or 
compassionate leave in substitution for the rostered day off. 

(8) An employee on workers' compensation: 
(a) For a period of less than one complete 20 day 

work cycle shall accrue time towards a rostered 
day off. 

(b) For periods of one or more complete 20 day work 
cycle shall not accrue time towards a rostered day 
off, 

(c) For a period of less than one complete 20 day 
work cycle and a rostered day off falls within the 
period, the employee will not be re-rostered for an 
additional day off. 

(9) There will be no rostered days off duty applicable to 
employees whilst on workers' compensation, or leave 
without pay. 

(10) An employee shall accrue an entitlement of 24 
minutes per day whilst on sick leave towards his rostered 
day off. However, his sick leave entitlement will be debited 
by eight hours. 

(11) No higher duties allowances will be payable to 
employees when required to act in another position whilst 
the permanent occupant is on a rostered day off duty. 

(12) There will be no entitlement to payment for time 
accrued towards a rostered day off on either termination or 
dismissal, nor will there be any requirements to accumulate 
a full credit prior to being entitled to a rostered day off. 

(13) Overtime provisions will not apply until after eight 
hours have been worked on each day, or in the case of 
part-time employees until after the hours normally worked 
on that day. 

(14) Implementation of the 38 hour week for full-time 
employees shall be applied to part-time employees on a 
proportional basis. 

(15) Any dispute concerning rosters shall be referred to 
a meeting of the employer and the Union. 

(16) There will be no rostered days off duty applicable to 
employees whilst on leave without pay. 

(17) The provisions of this clause do not apply to casual 
employees. 

31.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable levei of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 
09237-6 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multi-skilling, award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

32.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 
satisfaction and assists positively in the restructuring 
process. 

(2) In conjunction with testing the new award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility and efficiency. As such 
any discussion with the employers must be premised on the 
understanding that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(f) The dispute settlement procedure will apply if 
agreement cannot be reached on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

33.—Skills Acquisition. 
(1) Establishment of Skill Level 

(a) The parties to this Award shall determine the 
appropriate range of skills applicable to each 
classification level contained in Clause 20.— 
Wages. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with (l)(a). 

(c) Where the employee is required to apply skills, 
which in total or in part correspond to the skills 
required of the higher classification than that to 
which they are appointed, the employee shall 
receive the rate of pay corresponding to that 
higher classification in accordance with Clause 
22.—Higher Duties of this Award. 

Such higher rate of pay shall be payable for the 
duration of the application of the higher levei of 
skills in accordance with Clause 22 of this Award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards 
(a) Where relevant training standards have been 

developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 
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(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this Award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and callings 
covered by this Award. 

(d) "Training standards" for the purposes of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each calling; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2); 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this Award as 
adequate in meeting the requirements of subclause 
(3). 

Schedule of Respondents. 
The Honourable Premier of Western Australia 
13th Floor—Superannuation Building 
32 St. George's Terrace 
PERTH WA 6000 
The Honourable Chief Secretary 
15th Floor—Superannuation Building 
32 St. George's Terrace 
PERTH WA 6000 
The Honourable Minister for Police 
15th Floor—Superannuation Building 
32 St. George's Terrace 
PERTH WA 6000 
The Honourable Minister for Agriculture 
6th Floor 
220 St. George's Terrace 
PERTH WA 6000 
The Honourable Minister for Works 
12th Floor—Dumas House 
2 Havelock Street 
PERTH WA 6000 
The Honourable Minister for Labour and Industry 
1st Floor—Central Government Building 
Barrack Street 
PERTH WA 6000 
The Honourable Attorney General 
11th Floor—Elder Building 
111 St. George's Terrace 
PERTH WA 6000 

The Honourable Minister for Education 
Education Department 
Parliament Place 
PERTH WA 6000 
The Honourable Minister for Industrial Development 
6th Floor—Superannuation Building 
32 St. George's Terrace 
PERTH WA 6000 
The Honourable Minister for Mines 
6th Floor—Superannuation Building 
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PERTH WA 6000 
The Honourable Minister for Lands 
1st Floor—Central Government Building 
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PERTH WA 6000 
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Waterloo Crescent 
EAST PERTH WA 6000 
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Rural and Industries Bank of Western Australia 
54 Barrack Street 
PERTH WA 6000 
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University of Western Australia 
CRAWLEY WA 6009 
The Vice Chancellor 
Murdoch University 
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22 Mount Street 
PERTH WA 6000 
Western Australian Institute of Technology 
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BENTLEY WA 6102 
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Hay Street 
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FREMANTLE WA 6160 
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PERTH WA 6000 
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Dated at Perth this 5th day of August, 1977. 
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MEAT INDUSTRY (WESTERN AUSTRALIAN 
MEAT COMMISSION—ROBB JETTY DIVISION) 

AWARD 1977 
No. 116 of 1976. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of November 1992. 
J. CARRIGG. 

Registrar. 

Meat Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 

Award No. R 16 of 1976. 
1.—Title. 

This award shall be known as the "Meat Industry 
(Western Australian Meat Commission—Robb Jetty Divi- 
sion) Award 1977" and replaces Award No. 2 of 1971. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles September, 1989 
2B. Structural Efficiency 

3. Scope 
4. Area 
5. Term 

5A. Interpretation 
6. Copy of Award 

6A. Right of Entry 
7. Contract of Service 

7A. Seasonal Conditions 
7B. Part Time Employees 

8. Wages 
8A. Allowances 

9. Casual Workers 
10. Mixed Functions 
11. Hours 
12. Meal Times and Breaks 
13. Rostered Time Off 
14. Overtime 
15. Shift Work 
16. Holidays 
17. Annual Leave 
18. Bereavement Leave 
19. Absence Through Sickness 
20. Long Service Leave 
21. Junior Workers 
22. Under-Rate Workers 
23. Learners 
24. Slaughtering of Cattle and Calves—Additional 

Conditions of Employment 
25. Slaughtering of Sheep, Lambs or Goats—Addi- 

tional Conditions of Employment 
26. Special Rates and Provisions 
27. Protective Clothing and Equipment 
28. Seniority 
29. Time and Wages Record 
30. Breakdowns 
31. Mixed Kill—Additional Conditions of Employ- 

ment 
32. Maternity Leave 
33. Deduction of Union Subscriptions 

34. Trade Union Training Leave 
35. Leave to Attend Union Business 
36. New Technology 
37. Skills Acquisition 
38. Employee Counselling 
39. Dispute Settlement Procedure 

Schedule 1—Draft Consultative Committee Con- 
stitution 
Schedule 2—Disputes Procedure Form 

2A.—State Wage Principles—September, 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims award or overaward except when 
consistent with the State Wage Principles. 

2B.—Structural Efficiency. 
(1) Statement of Principle: 
The parties to this award are committed to co-operating 

positively to increase the efficiency, productivity and 
competitiveness of the government meat industry and to 
enhance the career opportunities, quality of working life, job 
satisfaction and job security of employees in the government 
meat industry. 

(2) Consultation in the Workplace: 
At each plant or enterprise a consultative mechanism shall 

be established upon request by the union. Measures raised 
by the employer, employees or union for consideration 
consistent with the objectives of subclause (1) hereof shall 
be processed through that consultative mechanism. 

(3) Consultative Mechanism and Procedures: 
All consultative mechanisms and procedures for the 

purposes of this clause shall be constituted and operate in 
accordance with Schedule 1 to this award. 

(4) Change in the Absence of Consultation: 
Without limiting the rights of either the employer or the 

union to arbitration, in a plant or enterprise where no 
consultative mechanism has been established any proposed 
change designed to increase flexibility at the plant or 
enterprise shall be subject to the following requirements— 

(a) the change shall not affect standards developed in 
accordance with Clause 37.—Skills Acquisition; 

(b) the change shall not affect the prevailing industrial 
standards of the Western Australian Industrial 
Relations Commission; 

(c) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) the relevant union or unions must be a party to the 
agreement and where discussions are considering 
matters requiring any award variation the union 
must participate in all such discussions; 

(f) any agreement shall be subject to the approval by 
the Western Australian Industrial Relations Com- 
mission. 

3.—Scope. 
This award shall apply to workers employed by the 

Western Australian Meat Commission at the Robb Jetty 
Abattoir on work for which a classification is set out in 
clause 8.—Wages. 

4.—Area. 
This award shall operate over that area of the State of 

Western Australia occupied and controlled by the Western 
Australian Meat Commission at the Robb Jetty Abattoir. 

5 A.—Interpretation. 
Any reference in this award to the male pronoun or job 

descriptions/classifications expressed in the male gender 
will be read to mean and include reference to the female 
pronoun and females employed in such job descriptions/ 
classifications. 
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5.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period commencing on 
or after the date hereof. 

6.—Copy of Award. 
A copy of this award shall be kept by the employer in a 

position accessible to all workers. 

6A. Right of Entry. 
(1) Right of Entry: 
On notifying the employer or the manager of the 

employer's establishment at which employees, whose 
conditions of work are subject to this award, are employed, 
the union secretary or any officer duly authorised by the 
union for the purpose of this award shall have the right to 
visit the establishment at any time when work is being 
carried out by employees subject to the award and to 
interview such employees. Subject to subclause (2), such 
right shall not be exercised more than once in any week other 
than by the consent of the employer. 

(2) Additional Visits: 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this award, the union 
secretary or duly authorised officer of the union, on 
notifying the employer or manager of the employer's 
establishment shall have the right to enter the business 
premises of the employer to view the work the subject of 
any disagreement. 

(3) Undue Interference: 
The right of entry exercised by the secretary of the union 

or an authorised union official shall not unduly interfere 
with work. 

7.—Contract of Service. 
(1) Except as provided elsewhere in this clause, the 

contract of service of all workers, except casuals shall be by 
the week and shall be terminable by one week's notice on 
either side or by the payment or forfeiture of one week's pay. 

(2) This clause does not affect the right of the employer 
to dismiss a worker for misconduct and in such case wages 
shall be paid up to the time of dismissal only. 

7A.—Seasonal Conditions. 
(1) General Entitlement: 
Any employee other than a casual employee whose 

services have been terminated by the employer through no 
fault of the employee, and who applies for employment 
within two weeks of being next notified by the employer that 
work is available, shall be entitled to have credited to him 
or her— 

(a) any sick leave which stood to the credit of the 
employee at the time of termination of his or her 
service; and 

(b) the accumulated service which stood to the credit 
of the employee at the time of termination of his 
or her service. 

(2) Long Service Leave: 
For the purposes of long service leave, such an employee 

shall retain his or her continuity of service and shall be 
deemed to have applied for and be granted leave without pay 
for the period between termination and re-employment 
pursuant to Clause 4 of the Government Employees Long 
Service Leave General Order No. 763 of 1982. 

(3) Notification: 
For the purposes of this clause, the publication of an 

advertisement in the Public Notices section of a daily 
newspaper with a circulation throughout Western Australia 
shall constitute notification of an employee where the 
advertisement calls for applications for employment for the 
classification held by that employee at the time of the 
employee's termination. 

(4) Unsuccessful Application: 
Subject to subclause (5), where an employee applies for 

re-employment as prescribed by subclause (1) hereof but is 

not re-employed the entitlement conferred by that subclause 
shall be preserved until such time as the employee fails to 
apply for re-employment in accordance with subclause (1) 
when notified. 

(5) Time Limit: 
The entitlement conferred by subclause (1) hereof shall 

lapse if the period between termination and re-employment 
exceeds 5 years. 

(6) Seasonal Classification: 
(i) Employees engaged specifically to work during a 

season as defined will be classified as either 
Seasonal Slaughterer or Seasonal Labourer. 

(ii) Seasonal Slaughterers and Seasonal Labourers 
will be paid at the appropriate rate for their 
classification as set down in Clause 8.—Wages, 
subclause (2) (a)-(g), of this award. 

(iii) Notwithstanding (i) and (ii) above, a seasonal 
employee may be employed as a casual or weekly 
hire employee prior to the season commencing 
and his engagement as a seasonal slaughterer in 
order of seniority, provided that he/she shall be 
re-employed in accordance with the provisions of 
subclause (9) below. 

(7) Off Season Classification: 
At the end of a defined season, if sufficient work in the 

seasonal employee's classification is not available, his/her 
contract of service may be terminated. Off season employ- 
ment may then be offered on the basis of employment at the 
appropriate rate as set down in Clause 8—Wages of this 
award for any classification offered. 

(8) Annual Leave Entitlements: 
The ordinary wage for a seasonal slaughterer for the 

purpose of calculating annual leave entitlements shall be 
based on the average of payments made to an employee so 
classified during the period of continuous service in that 
classification and such entitlements will accrue in accor- 
dance with the provisions of Clause 17—Annual Leave, 
subclause (12)(b) of this Award. 

Annual leave loading (17.5%) applies in accordance with 
the practice applying to Government workers in accordance 
with Clause 17 of this Award, for any period a seasonal 
slaughterer may be employed as a time worker during any 
12 month qualifying period. 

This subclause does not apply to casual employees. 
(9) Transfer to Seasonal Classification: 
If classified as a casual or weekly hire labourer on 

engagement, or in the case that an employee is re-employed 
at the conclusion of the season in accordance with subclause 
(7) above, a seasonal employee will be employed in his/her 
seasonal classification, in the case of a slaughterer, when 
he/she has been employed on the chain in a slaughtering 
capacity and there are two chains working within the period 
defined as a season as per custom and practice. 

(10) Retrenchment: 
A seasonal employee may be terminated at any time 

during the period defined as a season, due to shortage of 
stock, provided such termination is in accordance with the 
seniority provisions that prevail. 

This provision does not imply that a seasonal employee 
may not be dismissed in accordance with the provisions 
made in the award for termination of employment for 
misconduct or unsatisfactory service. 

(11) Redeployment and Redundancy: 
Seasonal employees as classified in this clause are 

seasonal employees within the meaning of Order No. 1329 
of 1988 (Western Australian Government Employees 
Redeployment, Retraining and Redundancy General Order). 

(12) Seniority: 
Notwithstanding subclauses (6)-(ll) above, the Order of 

the Commission in Matter No. CR 630 of 1991 shall apply 
in relation to seniority, and govern all matters of seasonal 
employment. 
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7B.—Part Time Employees. 
(1) "Part time employee" means an employee who 

regularly works for less than the ordinary hours of a full time 
employee. 

(2) A part time employee shall be paid a proportion of the 
ordinary weekly wage prescribed by the award for the 
classification in which he or she is engaged, according to the 
number of hours actually worked each week, with a 
minimum payment of 4 hours for each day worked. 

(3) Where a part time employee is employed the employer 
shall: 

(a) Advise the employee of his or her days and 
ordinary working hours upon engagement. 

(b) Engage the employee for a minimum of 20 hours 
up to a maximum of 35 hours per week. 

(c) Pay the employee the same wage, leave and other 
entitlements prescribed in this award for full time 
employees including annual leave, sick leave, 
long service leave, bereavement leave, public 
holidays, service pay, overtime and shift allow- 
ances with pay based on the proportion the 
number of hours actually worked by the part time 
employee bears to 38. 

(4) (a) Subject to this subclause, the ratio of part time 
employees to full time employees, employed by the 
employer and covered by this award, shall be one part time 
employee to each 5 or fraction of 5 full time employees. 

(b) The ratio requirements in paragraph (a) hereof may be 
varied by agreement in writing between the union and the 
employer. 

(c) The ratio referred in (a) hereof shall not apply to 
employees engaged to work on afternoon slaughtering shift, 

(5) Part time employees may be engaged on shift work 
provided that: 

(a) Such shift work is not worked in lieu of the normal 
day shift. 

(b) In the case of part time slaughtermen a part time 
shift may only be worked as an afternoon shift. 

8.—Wages. 
The minimum rate of wage per week to be paid to workers 

employed in the classifications mentioned herein shall be as 
follows— 

Classification Per Week 
$ 

(1) Adult workers killing and dressing 
cattle and calves and performing associ- 
ated work— 

(a) (i) Class A 346.10 
(ii) Class B 323,70 

(iii) Class C 309.40 
(b) Head Ring— 

(i) Tonguer 312.80 
(ii) Washer 309.60 

(c) Checker (M.S. cattle) 318.70 
(d) Trimmer (of face pieces) 318.70 
(e) Indexman 317.40 
(f) Trimmer of offal 309.40 
(g) Washer of Sides 309.40 
(h) H idem an 309.40 
(i) Skid Inserter 309.40 
(j) Quarter Saw Operator 307.80 
(k) Pan Attendant (condemned offal) 302.00 
(1) Weight Recorder 302.00 

(m) Head Trimmer 312.80 
(n) Jaw Puller and Head Splitter 312.80 
(o) Tripe Trimmers (in paunch bay) 310.20 
(p) Viscera Separator (in paunch bay) 310.20 
(q) General Hand 302.00 

Per Week 
$ 

(2) Adult workers killing and dressing 
sheep, lambs and goats and performing 
associated work— 

(a) Slaughterman 346.10 
(b) Dagger or crutcher 346.10 
(c) Spreader or gambrel inserter 

(i) on any day when the kill on 
the chain exceeds 2,000 
sheep, lambs or goats 311.90 

(ii) Otherwise 309.40 
(d) Trimmer (of carcases or of offal) 309.40 
(e) Viscera separator 310.20 
(f) Washer of carcases 309.40 
(g) General Hand 302.00 

(3) Adult workers employed in livestock 
and stockyard gang— 
(a) Stock Recorder 315.20 
(b) Stockman and penner-up 307.80 
(c) General Hand 302.00 

(4) Adult workers employed in by-products 
section— 

(a) Blood cooker or separator operator 318.00 
(b) Workers engaged bagging fertil- 

izer 302.00 
(c) General Hand 311.90 

(5) Adult workers employed in miscellane- 
ous sections— 

(a) First Aid Officer—qualified 315.20 
(b) Fork Lift driver * 
(c) Chiller hand 307.80 
(d) Attendant on Rumbler/Roller 

cleaner 309.40 
(e) Quarterer—Beef Chillers 309.40 
(f) Weight Recorder 302.00 
(g) Spotter, being a worker who may 

use a knife, shears or scissors to 
remove hair, dirt or pieces of sinew 
or contaminated fat 308.70 

(h) Laundry hand, being a worker 
receiving, sorting, folding, num- 
bering and handing out soiled or 
laundered clothing 302.00 

(i) Worker in offal room 302.00 
(j) Packer and wrapper, being a 

worker who wraps or packs fresh 
meat or smallgoods in wrapping 
material and/or places into cartons 
or containers 302.00 

(k) Carcase bagger (includes stringing 
of legs and papering necks) 302.00 

(1) Branders (including labelling of 
carcases) 302.00 

(m) Branding and stringing tags 302.00 
(n) Carton room worker, being a 

worker who makes up cartons, 
stockinettes, hessian wraps and 
polythene or who stencils cartons 302.00 

(o) Cleaner 302.00 
(p) General Hand 302.00 

*NOTE: The rate of pay for this classification shall 
be varied to conform with variations of the rate of pay 
of the classification "Fork Lift Drivers up to and 
including 4545 Kg" in the Transport Workers (Govern- 
ment) Award No. 2A of 1952. 
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Per Week 

(6) Adult workers employed in cold storage 
section— 307.80 

(7) Quality Control and Grading— 
(a) Scale System Operator and Grader 390.20 
(b) Scale System Operator 374.80 
(c) Grader 364.50 
(d) Quality Standards Officer (Aus- 

Meat) 379.90 
(8) Adult workers employed in night clean- 

ing gang— 302.00 
(9) Junior Workers— 

Junior employees shall be paid the minimum 
weekly rates based on the percentage of the total 
wage applicable to the adult classification for the 
work being performed: 

Under 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(10) Divisor- 
Payment of hourly wages shall be calculated on 

the basis of a 38 hour divisor. 

8A.—Allowances. 
(1) Aus-Meat Qualifications Allowance: 
An employee who has successfully completed the 

Ausmeat Standard Language Course or the Ausmeat Quality 
Assurance Course shall be paid the Ausmeat Qualifications 
Allowance, which shall be a flat allowance of $21.90 a 
week, provided the employee is— 

(a) willing to perform Quality Assurance tasks when 
requested to do so by management; and 

(b) not demonstrated to be incompetent in the 
performance of Quality Assurance tasks. 

(2) Cold Temperature Allowance: 
An employee who is required to work at temperatures of 

zero degrees celsius or less shall be paid the following 
weekly Cold Temperature Allowance for all purposes— 

$ 
0 to -16 degrees celcius 5.90 
-16 to -18 degrees celcius 11.10 
-18 to -23 degrees celcius 13.60 
Below -23 degrees celcius 26.50 

(3) Leading Hand Allowance: 
An employee who is placed in charge of more than two 

other employees for not less than one day shall be paid the 
following weekly Leading Hand's Allowance for all 
purposes— 

$ 
3 to 10 people 12.00 
11 to 20 people 18.70 
More than 21 people 24.60 

(4) Pro-rata Entitlement: 
Where entitlement to an allowance depends upon the 

performance of particular duties and an employee performs 
those duties for less than a full week, the extent of the 
employee's entitlement to the allowance shall be determined 
in accordance with the principles prescribed by Clause 
10.—Mixed Functions. 

9.—Casual Workers. 
(1) A worker shall be paid as a casual worker unless he 

is notified by the foreman before 5.00 p.m. on the day of his 
engagement that he is employed as a weekly hand. 

(2) Any casual worker starting at any time during the day 
shall be paid the full rate for the day. 

(3) A casual worker shall be paid twenty per cent in 
addition to the ordinary wage prescribed for the class of 
work performed. 

10.—Mixed Functions. 
(1) Payment for Higher Duties: 
Where, an employee performs duties of more than one 

classification he or she shall be paid at the higher 
classification rate: 

(a) for the time, he or she performed the duties of the 
higher classification, with a minimum of one hour, 
where he or she performed the duties of the higher 
classification for two hours or less in the day; 

(b) for the day, where he or she performed the duties 
of the higher classification for more than two 
hours in the day; or 

(c) for the week, where he or she is engaged on duties 
at the higher classification rate for more than three 
days in that week. 

(2) Application to Tally Workers: 
Notwithstanding subclause (1) hereof, where an employee 

(hereafter called "the step-up") replaces a tally worker for 
any part of a day: 

(a) the step-up shall be paid at the higher classifica- 
tion rate for the day; and 

(b) the replaced employee shall be paid for such work 
as he or she had completed in the day; 

with each employee receiving any additional penalties and 
overtally earnings at the rate applicable to the team at the 
time he or she performed the duties of that classification. 
Paragraph (b) of this subclause shall not exclude any 
entitlement to sick leave or any other entitlement to payment 
for the day. 

11.—Hours. 
(1) Ordinary Hours: 

(a) The ordinary working hours shall be an average 
of 38 hours per week to be worked in accordance 
with Clause 13.—Rostered Time Off, and shall 
not exceed 8 in any one day Monday to Friday 
inclusive. 

(b) Ordinary hours in any day shall be consecutive 
except for the meal break. 

(2) Start and Finish Times: 
(a) The starting and finishing time of ordinary hours 

for workers, other than shift workers, shall not be 
earlier than 6.00am and shall not be later than 
6.00pm Monday to Friday inclusive. 

(b) Starting and finishing times prescribed in para- 
graph (a) hereof may be altered by agreement 
between the parties and failing such by the 
Western Australian Industrial Relations Commis- 
sion. 

(c) The employer shall place in a prominent place in 
each section of the establishment a roster showing 
starting and finishing times of all employees in 
that section. 

(d) The employer shall give the employee at least 
seven days' notice that it seeks to vary the 
ordinary starting and/or finishing times. 

(e) Any dispute arising from this subclause shall be 
referred to the Western Australian Industrial 
Relations Commission. 

(3) Shift Workers: 
This clause is subject to Clause 15.—Shift Work. 

12.—Meal Times and Breaks. 
(1) Entitlement to Meal Break: 
An employee shall not be required to work for more than 

five hours without a break for a meal. 
(2) Conditions: 

(a) The meal break shall be not less than thirty 
minutes and not more than one hour. 

(b) Notwithstanding subclause (1) of this clause, the 
duration of the normal meal break and the time at 
which it is to be taken shall be mutually arranged 
between the employer and employee, provided 
that, in any event, an employee shall not be 
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required to work for more than 6 hours without a 
meal break. 

(c) When an employee is required by the employer to 
work during the employee's normal meal break or 
any portion thereof, the employee shall be paid at 
double the rate to which the employee would 
otherwise be entitled until such meal break is 
taken. 

(d) Shift employees shall be allowed half an hour for 
a meal break which shall be treated as time 
worked for all other purposes. 

(3) Smoko Breaks: 
(a) Each employee shall be allowed a break of 15 

minutes in the period worked before a meal break 
and a break of 15 minutes in the period worked 
after the meal break to be taken at such times as 
are mutually arranged between the employer and 
the employee concerned. Such breaks shall be 
treated as time worked for all other purposes. 

(b) An employee who is required to work overtime 
shall be allowed a break of at least 15 minutes: 

(i) at the ordinary starting time if the employee 
commences work at least one hour before the 
ordinary starting time; and 

(ii) at his or her ordinary finishing time if the 
overtime is to exceed one and a half hours: 
and 

(iii) after every two hours' continuous work 
outside the ordinary hours. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof a member of the livestock and stockyard 
gang required to work overtime shall be entitled 
to a 15 minute break at 5.00 p.m. 

(4) Notwithstanding the provisions of paragraph (b) of 
subclause (2), and paragraph (a) of subclause (3), of this 
clause, where a breakdown of the employer's machinery 
occurs the employer may require that any break prescribed 
by such paragraphs, be taken by an worker either during the 
breakdown or contiguous thereto provided that the com- 
mencement time of any such break shall not be more than 
30 minutes prior to the normal commencement time for that 
break. 

13.—Rostered Time Off. 
(1) Entitlement: 
Employees shall accrue 12 rostered days off per year at 

the rate of one rostered day off for each completed 4 week 
period of service or 1.9 hours for each additional completed 
week of service. 

(2) Implementation: 
Rostered days off shall be taken at the direction of the 

employer either separately, together or in conjunction with 
annual leave, with payment for each rostered day off 
calculated as 20% of the weekly rate of wage for each 
classification. 

(3) Resignation or Termination: 
Any accrued time off not taken shall be paid out upon 

resignation or termination. 
(4) Service: 

(a) Time spent on annual leave or long service leave 
shall not be treated as service for the purposes of 
this clause. 

(b) Where an employee is absent from work for a 
period in which the employee is in receipt of 
workers' compensation: 

(i) where the period is less than one complete 20 
day work cycle, the employee will continue 
to accrue time towards and be paid for the 
next rostered day off following such absence: 

(ii) where the period exceeds one complete 20 
day work cycle, the employee will not 
continue to accrue rostered time off; and 

(iii) where the period is less than one complete 20 
day work cycle and a rostered day off falls 

within that period, the employee will not be 
re-rostered for an additional day off. 

(5) Other Leave: 
Where an employee has already been granted a rostered 

day off on a particular day, he or she shall not be entitled 
to sick leave or compassionate leave in substitution for the 
rostered day off. 

(6) Casual Employees: 
This clause shall not apply to casual employees. 

14.—Overtime. 
(1) Subject to the provisions of this clause all time worked 

outside the ordinary working hours by other than shift 
workers shall be paid for at the rate of— 

(a) Time and a half for the first two hours and double 
time thereafter if performed in the period between 
one and a half hours before the worker's usual 
starting time and that starting time and in the 
period between the worker's usual finishing time 
and midnight. 

(b) Double time if performed after midnight on any 
day when the time so worked commenced before 
that time or if it commenced at or after midnight 
but before one and a half hours before the worker's 
usual starting time. 

(c) Double time if the time so worked commenced at 
or after midnight on Friday but before 6.00 a.m. 
on Saturday, and in such a case the payment of 
double time shall continue until work is com- 
pleted. 

(d) Time and a half for the first two hours and double 
time thereafter with a minimum payment for three 
hours if otherwise worked on a Saturday. Provided 
that all work performed after midday on a 
Saturday shall be paid for at double time. 

(2) All time worked by shift workers outside of the 
ordinary working hours shall be paid for at the rate of time 
and a half for the first two hours and double time thereafter 
with a minimum payment for three hours on a Saturday. 
Provided that all overtime worked on a Saturday after 
midday shall be paid for at double time. 

(3) All time worked on a Sunday shall be paid for at the 
rate of double time, with a minimum payment for three 
hours. 

(4) All time worked on a holiday prescribed in clause 
16.—Holidays shall be paid for at the rate of double time 
and a half with a minimum payment for three hours. 

(5) In calculating overtime each day shall stand alone and 
subject to the provisions of subclause (4) hereof, the 
maximum rate payable for that work shall be double the 
ordinary rate. 

(6) When a worker, without being notified on the previous 
day is required to continue working after usual knock off 
time for more than one hour or, in the case of a day worker, 
after 6.00 p.m., whichever is the later, he shall be provided 
with any meal required or shall be paid $5.10 in lieu thereof. 

(7) (a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
workers have at least eight consecutive hours off duty 
between the work on successive days. 

(b) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least eight consecutive hours 
off duty between those times shall, subject to this subclause, 
be released after completion of such overtime until he has 
had eight consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(c) If on the instructions of his employer, such a worker 
resumes or continues work without having had such 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 
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(d) (i) Work on Saturday and Sunday shall be deemed to 
be covered by the provisions of this subciause but, 
time worked on those days shall not be treated as 
ordinary working time. 

(ii) For the purposes of this paragraph a worker shall 
be deemed to commence and terminate his 
"ordinary work" on Saturday and Sunday at the 
times when that work commences and terminates 
on the days Monday to Friday inclusive. 

(8) (a) The employer may require any worker to work 
reasonable overtime or overtally and such worker shall work 
overtime or overtally in accordance with such requirement. 

(b) The Union party to this award, or worker or workers 
covered by this award shall not in any way, whether directly 
or indirectly, be a party to or concerned in any ban, limitation 
or restriction upon the working of overtime or overtally in 
accordance with the requirements of this subciause. 

15.—Shift Work. 
(1) When shifts other than day shift are worked at the 

employer's establishment, the following provisions shall 
apply— 

(a) The employer shall give notice of intention to 
work shifts to the industrial union party to this 
award and shall give notice of the starting times 
and finishing times of the ordinary working hours 
of the shift or shifts. 

(b) For the purposes of this subciause there shall be 
three classes of shifts: afternoon shift, night shift 
and morning shift. 

"Afternoon Shift" means a shift which finishes 
after 8.00 p.m. and at or before midnight. 

"Night Shift" means a shift which finishes 
after midnight and before 12.00 noon. 

"Morning Shift" means a shift which finishes 
at or after 12 noon and before 2.00 p.m. 

Provided that in any process on the slaughter 
floor, offal room and chillers that is commenced 
progressively as stock proceed along the slaugh- 
tering chains, for the purpose of paragraph (b) 
hereof, the finishing time for shift employees 
employed on such process shall be deemed to 
mean the time the last sheep is stuck. Notwith- 
standing the above, the completion of the ordinary 
hours for such shift employees who commence 
work as the stock progressively moves along the 
chains is determined by the time each person 
commenced work. 

(c) The ordinary hours of work for a shift worker shall 
be forty per week to be worked in five shifts of 
eight hours per shift Monday to Friday both 
inclusive. Provided that when a system of three 
consecutive shifts is being worked the ordinary 
hours of the last shift for the week may finish not 
later than 8.00 a.m. on a Saturday morning. 

(d) The employer shall not require an existing worker 
to work on shifts other than day shift if such 
worker has a justifiable reason for not so working. 

(e) (i) Where any process is carried out on shifts, 
other than day shift and less than five 
consecutive afternoon or less than five 
consecutive night shifts are worked, then 
workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(ii) This provision shall not apply when less than 
five consecutive shifts are worked as the 
result of the observance of a public holiday 
prescribed by Clause 16.—Holidays—or as 
the result of a worker's rostered day off in 
accordance with the 38 hour week, 19 day 
work cycle or nine day fortnight—or as the 
result of a shortage of stock or for any reason 
pursuant to Clause 30.—Breakdowns, pro- 
vided that— 

(iii) The employer may, if work is available on 
the day shift, transfer shift workers to the day 

shift. Employees transferred in accordance 
with this subciause shall be paid the appro- 
priate rate of wage for the shifts worked, 
including the penalty rate provided for in 
paragraph (f) below of this clause. 

(iv) The provisions of subparagraph (e)(iii) above 
shall not apply in the event that a shift is 
cancelled for the remainder of the season. 

(f) A shift worker shall be entitled to a penalty rate 
of 15 per cent in addition to the appropriate rate 
of wage for the classification in which he/she is 
employed under the award. 

(g) The employer may work a part-time shift subject 
to Clause 7B.—Part Time Employees, provided 
that— 

(i) a part-time shift is not worked in lieu of the 
day shift; 

(ii) in the case of part-time slaughterers, a 
part-time shift may only be worked as an 
afternoon shift. 

(h) A worker who is required to work on night shift 
without being allowed to rotate shifts weekly so 
that at least one in every three consecutive weeks 
is worked on a shift other than night shift shall be 
entitled from the commencement of the third 
consecutive week of night shift to a penalty rate 
of 25 per cent in addition to the appropriate rate 
of wage for the classification in which he/she is 
employed under the award. 

(i) If the employer considers engaging a slaughtering 
team for a shift from overseas, the employer shall 
consult with the Secretary of the Australasian 
Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch as to 
what, if any, special conditions shall apply to the 
engagement of such a shift. 

16.—Holidays. 
(1) (a) Subject to clause 14.—Overtime, and the provi- 

sions of this clause, the following days or the days observed 
in lieu thereof shall be allowed as holidays without 
deduction of pay namely: New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(b) For the purpose of this subciause the pay of a worker 
employed on shift work shall be deemed to include the 
allowance set out in clause 15.—Shift Work. 

(2) When any of the days mentioned in subciause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tltesday. In each case the 
substituted day shall be a holiday without deduction of pay, 
and the day for which it is substituted shall not be a holiday. 

(3) Any worker absent from employment on the working 
day before or after the holiday, without reasonable excuse 
or without the consent of the employer, shall not be entitled 
to payment for the holiday. 

(4) The provisions of this clause shall not apply to a casual 
worker. 

17.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks leave with payment of ordinary wages as 
prescribed shall be allowed annually to a worker by his 
employer, after a period of twelve months continuous 
service with such employer. 

(2) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(3) A worker may be rostered off and granted annual leave 
with payment of ordinary wages as prescribed prior to his 
having completed a period of twelve months' continuous 
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service, in which case should the services of such worker 
terminate or be terminated prior to the completion of twelve 
months' continuous service the employer may deduct from 
any moneys due to such worker, or otherwise the said 
worker shall refund to the employer, the difference between 
the amount received by him for wages in respect of the 
period of his annual leave and the amount which would have 
accrued to him by reason of the length of his service up to 
the date of the termination of his service. 

(4) Any time in respect of which a worker is absent from 
work except— 

(a) time spent on holidays or annual leave as 
prescribed by this award; 

(b) time absent through sickness, with or without pay, 
up to a maximum of three calendar months as 
approved by the employer; 

(c) time absent through accident sustained in the 
course of employment up to a maximum of six 
months as approved by the employer; 

shall not count for the purpose of determining his right to 
annual leave. 

(5) If after one month's continuous service in any 
qualifying twelve monthly period a worker lawfully leaves 
his employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid one third of a week's pay at his ordinary rate of wage 
in respect of each completed month of continuous service 
in that qualifying period. 

(6) In addition to any payment to which he may be entitled 
under subclause (5) of this clause, a worker whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period, shall be given payment in lieu of that 
leave unless— 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(7) When work is closed down for the purpose of allowing 
annual leave to be taken, a worker with less than a full year's 
service shall only be entitled to payment during such period 
for the number of days of leave due to him, provided that 
nothing herein contained shall deprive the employer of his 
right to retain that worker during the close down period as 
may be required. 

(8) Where the worker and the employer agree (the worker 
being under no obligation to agree), and provided that the 
union does not object in writing to that agreement, then 
notwithstanding any other provision in this clause, annual 
leave may be taken in periods of less than 4 consecutive 
weeks, provided that: 

(a) one period is of at least 2 weeks duration; 
(b) a further period is of at least 1 weeks duration; 
(c) where the worker is entitled to accrue rostered 

days off pursuant to a 38 hour week order ratified 
by the Commission, no period of less than one 
week's duration shall be taken unless the worker 
has accrued insufficient rostered days off to cover 
that period; and 

(d) any leave taken pursuant to this subclause shall be 
paid the ordinary rate of wage as defined in 
subclause (10) of this clause. 

(9) Annual leave shall be taken within twelve months of 
becoming due. 

(10) For the purposes of this clause the ordinary wage of 
a worker employed on shift work shall be deemed to include 
the allowance set out in clause 15.—Shift Work, and the 
ordinary wage of a member of the cattle slaughtering team 
or the sheep, lamb and goat slaughtering team shall be based 
on the average of the payments made to such a worker 
during the period of continuous service during which his 
leave accrued in respect of work performed in ordinary 
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hours, including any amount paid for work in such hours in 
excess of the daily tally and for waiting time. 

(11) The provisions of this clause shall not apply to a 
casual worker. 

(12) (a) Subject to what follows all workers shall receive 
an annual leave loading in accordance with the practice 
applying to Government workers as at the date of this award. 

(b) Members of the cattle, sheep, lamb and goat 
slaughtering teams whose rate of wage for the purpose of 
annual leave is set out in subclause (10) hereof shall receive 
a loading of 10% in addition to that wage paid for annual 
leave or 17 1/2% in addition to the rate prescribed in clause 
8.—Wages, whichever is the greater. Provided that the 
loading whichever applies does not exceed the maximum 
payable in accordance with the practice referred to in 
paragraph (1) hereof. 

(c) The provision of paragraph (b) hereof shall apply with 
respect to annual leave falling due on or after January 1, 
1978. 

18.—Bereavement Leave. 
(1) A worker shall, on the death within Australia of a 

spouse/de facto spouse, father, father-in-law, mother, 
mother-in-law, brother, sister, child or step-child, be entitled 
to, on notice of leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary working days. 
Proof of such death shall be furnished by the worker to the 
satisfaction of his employer. 

(2) Payment in respect of bereavement leave is to be made 
only where the worker otherwise would have been on duty 
and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick leave, 
worker's compensation, leave without pay or a public 
holiday. 

(3) For the purpose of this clause the pay of a worker 
employed on shift work shall be deemed to include the 
allowance set out in clause 15.—Shift Work. 

19.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

the place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than the employee's 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this Clause may be claimed by the employee if 
the absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of the illness or injury and the estimated duration 
of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within twenty-four hours of the commencement of the 
absence. 
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(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after one such absence in any year of service the 
employer requests in writing that the next and subsequent 
absences in that year, if any, shall be accompanied by such 
certificate. 

(5) (a) Subject to the provisions of this clause, the 
provisions of this subclause apply to an employee who 
suffers personal ill health or injury during the time when the 
employee is absent on annual leave and an employee may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to the place of residence or a hospital as a 
result of the employee's personal ill health or injury for a 
period of seven consecutive days or more and the employee 
produced a certificate from a registered medical practitioner 
that the employee was so confined. Provided that the 
provisions of this paragraph do not relieve the employee of 
the obligation to advise the employer in accordance with 
subclause (3) of this clause if the employee is unable to 
attend for work on the working day next following the 
employee's annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time the employee proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of clause 
17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 17.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 319 to 321 the paid sick leave standing to the credit 
of the employee at the date of transmission from service with 
the transmitter shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

20.—Long Service Leave. 
The conditions governing the granting of long service 

leave to Government Wages employees shall apply to 
workers covered by this award. 

21.—Junior Workers. 
(1) (a) Subject to the provisions of paragraphs (b), (c) and 

(d) hereof, a junior worker may be employed on any class 
of work covered by this award. 

(b) (i) No junior worker under the age of 18 years shall 
be employed in a chain system as a slaughterman, 
carcase pusher, caul fat remover, gambrel or 
spreader inserter, hasher washer, worker in the 
condemned area, viscera table worker using a 
knife, or worker operating electrical wiring ma- 
chine, or worker operating sheep head splitting 
machine. 

(ii) A junior worker 18 years or over employed on the 
tasks set out in placitum (i) of this paragraph shall 
be paid the appropriate adult rate. 

(c) No junior worker shall be permitted to work in a room 
artificially cooled to below zero degrees Celsius. 

(d) Before employing a junior worker on any work which 
has previously been performed by adult workers, the 
employer shall consult with a representative of the union. 
If the union disagrees with the intention of the employer the 
matter may be referred to the Western Australian Industrial 
Commission for determination. 

(2) No junior male worker shall be required to lift weights 
in excess of the following— 

Under 16 years of age—18 kilograms 
Under 17 years of age—27 kilograms 
Under 18 years of age—36 kilograms 

(3) No junior female worker shall be required to lift a 
weight in excess of 16 kilograms. 

22.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the prescribed wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Western Australian Industrial 
Commission for determination. 

(3) After application has been made to the Western 
Australian Industrial Commission, and pending the Indus- 
trial Commisssion's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

23.—Learners. 
(1) A worker who is 18 years of age or over may be taught 

to be proficient in one or more of the duties specified in 
subclause (1) of clause 25.—Slaughtering of Sheep, Lambs 
or Goats—Additional Conditions of Employment. 

(2) (a) A worker who has undergone a period of training 
shall not be employed as a member of the team slaughtering 
sheep, lambs or goats until he is competent to perform the 
work upon which he is to be so employed. 

(b) The foreman shall determine whether a worker is 
competent; having so decided, the foreman shall inform the 
delegate that the leamer will be included in the team. If no 
objection is made to the foreman as to the competency of 
the leamer on the first full day of work that the leamer is 
included in the team, he shall be considered competent in 
the task. In the event of a dispute a Board of Examiners 
consisting of a Chairman to be agreed upon between the 
parties, a person appointed by the union and a person 
appointed by the employer, shall be convened. 

(3) The employer may decide at any time during the 
period of training that a worker is unlikely to become 
competent and may summarily terminate that training. In 
such case the worker shall be returned to his previous task 
and shall not be penalised. 

(4) During his training a worker shall be paid the wage 
prescribed for a spreader and gambrel inserter in paragraph 
(c) of subclause (2) of clause 8.—Wages. 

24.—Slaughtering of Cattle and Calves— 
Additional Conditions of Employment. 

(1) The duties of the cattle slaughtering team and the 
classification of workers to be employed on such duties shall 
be as defined in subclause (3) of this clause. Such 
classification is only for the purpose of payment. 

(2) A member of a piece work team shall perform tasks 
or combination of tasks and parts of tasks whether of the 
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same or different classifications as the employer may 
require. 

(3) The minimum tally per day per member of a piece 
work team shall be calculated on the basis of the following 
table: 

Task Tasks—Short Reference Min. jnits of Classi- 
Classi- for Identity No. Labour ficatior 
fication Head 3er 100 

Numbers Head 
1. Feeding from race into box 840 .119 C 
2. Knocking 560 .179 B 
3. Shackling 385 .260 B 
4. Pithing 640 .157 B 
5. Washing Anus & Pit 1438 .070 C 
6. Sticking 533 .187 A 
7. Elastrating Weasand (Including 

422 Preparation) .226 B 
8. Remove Ears 2564 .039 C 
9. Remove Forehoves 909 .110 C 

10. Remove Horns 720 .139 C 
11. Clear & Drop Rectum & Bung 595 .168 B 
12. Skin First Leg 300 .333 A 
13. Pocket Silverside (1 st Leg) 980 .102 A 
14. Remove First Hind Foot 840 .119 C 
15. Mark and Strip Tail 3333 .030 B 
16. Change First Leg 840 .119 C 
17. Skin Second Leg 329 .304 A 
18. Pocket Silverside (2nd Leg) 1064 .094 A 
19. Remove Second Hind Foot 840 .119 C 
20. Change Second Leg 1050 .095 c 
21. Flanking & Clearing Brisket 316 .316 A 
22. Downward Hide Puller 168 .595 A 
23. Removal of Muzzle Piece 2564 .039 B 
24. Remove Foreshanks 909 .110 B 
25. Remove Heads 560 .179 c 
26. Clearing Tracea 1000 .100 B 
27. Marking and Sawing Brisket 595 .168 B 
28. Fronting Out 200 .500 A 
29. Reciprocating Saws 376 .266 A 
30. Band Saw 490 .204 A 
31. Trimming Fores 490 .204 c 
32. Trimming Hinds 280 .357 c 
33. Trimming Sides 280 .357 c 
34. Mathematical Adjustment - .149 - 

(4) The minimum daily tally shall be calculated as 
follows: 

_ 100 x theoretical manning units Tally of team =  2  
number of units required per 100 head 

(5) The rate per head payable to a member of the team 
for all cattle treated up to and including minimum tally shall 
be ascertained by dividing the rate of wage for a worker of 
the appropriate classification by the minimum number of 
cattle for the team for which he is a member. 

(6) (a) For each head of cattle treated in excess of the 
minimum number of cattle for the team employed on any 
day up to and including tally and one quarter for such team, 
the rate payable to a member of the team shall be the rate 
specified in subclause (5) hereof plus fifty per cent thereof. 

(b) For each head of cattle treated in excess of tally and 
one quarter for the team employed on any day up to and 
including the maximum tally of tally and one half for such 
team the rate payable to a member of the team shall be the 
rate specified in subclause (5) hereof plus seventy five per 
cent thereof. 

(c) For each head of cattle treated in excess of tally and 
one half for the team employed on any day, for such team 
the rate payable to a member of the team shall be the rate 
specified in subclause (5) hereof plus one hundred per cent 
thereof. 

(7) (a) Objectionably dirty cattle shall be paid for at rate 
and a half. 

(b) In the case of bulls and genuine stags 136 kilograms 
or over the rate payable to a member of the team shall be 
the rate specified in subclause (5) hereof plus one hundred 
per cent thereof. 

(c) For all cattle that are condemned by the veterinary 
officer for being affected by tuberculosis, cancer, ulcer, 
tumour, gangrene, leptospirosis or brucellosis the rate 
payable to a member of the team shall be the rate specified 
in subclause (5) hereof plus one hundred per cent thereof. 

(d) In all cases of extra rates the foreman to decide if the 
extra rate is justified. 

(e) The extra rates prescribed in this subclause shall not 
be cumulative. Where more than one of the conditions 

entitling a worker to extra rates exist on the same work the 
employer shall be bound to pay only one rate, namely, the 
highest for the conditions so existing. 

(f) Any dispute arising from this subclause shall be 
referred to the foreman and the delegate for determination. 

(8) (a) Ordinary rate and one half shall be paid for all 
cattle slaughtered up to one quarter of minimum tally to each 
member of the team employed on a Saturday and double 
ordinary rate for all cattle slaughtered in excess of that 
number or after twelve noon on such day. 

(b) Double ordinary rate shall be paid to each member of 
the team for all cattle slaughtered on a Sunday. 

(c) Double ordinary rate and a half shall be paid to each 
member of the team for all cattle slaughtered on a holiday 
as prescribed in clause 16.—Holidays. 

(9) A worker in the team on any day shall be provided 
with sufficient stock to enable him to complete minimum 
tally for such team, or be paid for that number for the day. 

(10) (a) A member of the slaughtering team who is kept 
waiting by reason of any delay in starting work or 
interruption of work which is not his fault, or a breakdown 
of machinery which prevents work being performed on any 
day, shall be paid for waiting time at the rate prescribed in 
paragraph (b) hereof. 

(b) The rate payable for any waiting time will depend 
upon the completed kill for the day. 

(i) When the completed kill is up to or including the 
minimum tally, waiting time shall be paid at the 
ordinary hourly rate prescribed. 

(ii) When the completed kill is over minimum tally 
but less than minimum tally and a quarter, waiting 
time shall be paid at the ordinary hourly rate 
prescribed plus fifty per cent. 

(iii) When the completed kill is over tally and one 
quarter and up to and including tally and a half, 
waiting time shall be paid at the ordinary hourly 
rate plus seventy five per cent. 

(c) Provided that waiting time shall not be paid to any 
member of the slaughtering team who does not continue to 
hold himself/herself available for work until released by the 
employer. Provided further that each such waiting time 
period stands alone for the purpose of this clause. 

(11) The starting time for members of the team shall be 
staggered over a period commencing at 7.30 a.m. 

(12) In the event of a breakdown of a mechanical or air 
knife work shall be continued using an ordinary knife. 

(13) A tool allowance of 33 cents per day shall be paid 
to each member of the slaughtering team who supplies and 
in any day uses his own knives, steel, scabbard, belt and oil 
rcbstone for the performance of work required by the 
employer. 

25.—Slaughtering of Sheep, Lambs or Goats— 
Additional Conditions of Employment. 

(1) (a) The work to be performed by the team engaged in 
slaughtering sheep, lambs or goats to a standard of 
workmanship and hygiene satisfactory to the employer shall 
include stunning on teams of 25 slaughterers or more, 
sticking, shackling, skinning hind legs (including papering), 
removing hind trotters, ripping down, flanking out, clearing 
tail and pulling down, cheeking and freeing tongue, skinning 
front legs, clearing brisket and tying weasand, removing 
front trotters, pelting and scalping, splitting, sawing or 
snipping brisket, removing rectum and opening up, milking, 
tying and removing bladder, gutting and removing pluck. 

(b) The foregoing operations or combinations of opera- 
tions or parts of operations shall be performed as determined 
from time to time by the employer. 

(c) All edible and inedible offal, skins and gear removed 
during the processing operations by members of the 
slaughtering team shall be placed in the proper place or 
receptacle as directed by the employer. 

(d) The task of sticking (bleeding), when it is performed 
by an employee according to Islamic Rites, shall be deemed 
to be the task of sticking referred to in paragraph (a) of 
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subclause (1) of this clause, except where the work of 
"breaking necks" is performed by another employee or 
employees employed in the classification of slaughterers in 
the slaughtering team for that day. 

(2) The daily tally from Monday to Friday inclusive shall 
be seventy sheep, lambs or goats for each member of the 
slaughtering team employed on the day. 

(3) (a) Subject to the provisions of subclauses (6), (7) and 
(9) of this clause, the ordinary rate to be paid for 
slaughtering sheep or lambs shall be ascertained by dividing 
one fifth of the wages prescribed in subclause (2) of clause 
8.—Wages, by the daily tally prescribed in subclause (2) 
hereof. 

(b) The ordinary rate for slaughtering nanny goats shall 
be one and a half times the rate in paragraph (a) hereof and 
the ordinary rate for slaughtering billy goats shall be double 
the rate in that paragraph. 

(4) (a) The daily tally prescribed in subclause (2) of this 
clause has been fixed on the layout of the slaughter floor and 
the mechanical aids existing as at the date of this award. 
Should any additional or different mechanical aid be 
provided or the layout of the slaughter floor be altered the 
question of what, if any, consequential adjustment shall be 
made to that daily tally shall be the subject of negotiation 
between the parties. 

(b) Should the employer not require the performance of 
or alter any of the tasks set out in subclause (1) of this clause, 
the question of what, if any, consequential adjustment shall 
be made to the daily tally shall be the subject of negotiation 
between the parties. 

(c) If the negotiations referred to in paragraphs (a) and (b) 
hereof result in agreement as to the appropriate consequen- 
tial adjustment, the daily tally shall be adjusted accordingly. 
If no such agreement is reached then the matter may be 
referred to the Western Australian Industrial Commission 
for determination. 

(5) (a) The employer shall supply to the union a list of 
the teams to be employed on the slaughtering of sheep, 
lambs or goats. In the event of any dispute arising as to the 
composition of those teams that dispute shall be referred to 
the Western Australian Industrial Commission for hearing 
and determination. 

(b) The composition of a slaughtering team shall not be 
altered unless notification of the intended change has been 
given to the Union. 

(6) (a) (i) Injured, maggotty, daggy, downer, objectiona- 
bly crippled, objectionably burry, objectionably mulesed, 
objectionally wet or dirty sheep, lambs or goats, full wool 
sheep or lambs, sheep over 28 kgs chilled weight as shown 
on the scales, shall be paid for at ordinary rate and one half. 
A "Full wool sheep or lamb" shall mean one with wool 75 
millimetres or more in length measured between the 
shoulders. 

(ii) The employer shall be deemed to have complied with 
this paragraph on any day upon which he pays an amount 
to be divided equally amongst the whole of the team 
ascertained by multiplying one half of the ordinary rate in 
subclause (3)(a) of this clause by fifteen per cent of the kill 
on that day. 

(iii) Ram lambs shall be paid for at ordinary rate and 20 
per cent. 

(b) Sheep, lambs or goats that are condemned by the 
veterinary officer for being affected by tuberculosis, cancer, 
ulcer, tumour, gangrene, leptospiroris or brucellosis shall be 
paid for at double ordinary rate. 

(c) A ram or a genuine stag being an animal that has been 
castrated late or after maturity which fully exhibits ram 
characteristics, but not a wether that has been burdizzed, 
shall be paid for at double ordinary rate. 

(d) In all cases of extra rates the foreman to decide if the 
extra rate is justified. 

(e) The extra rates prescribed in this subclause shall not 
be cumulative. Where more than one of the conditions 
entitling a worker to extra rates exist on the same work, the 
employer shall be bound to pay only one rate, namely, the 
highest for the conditions so existing. 

(f) Any dispute arising from this subclause shall be 
referred to the Western Australian Industrial Commission 
for determination. 

(7) Members of the slaughtering team engaged in the 
sticking area when sheep, lambs or goats are being 
slaughtered according to Moslem rites shall be paid 96 cents 
per hundred, which shall be divided equally amongst those 
workers, in addition to the rate otherwise payable under this 
clause. 

(8) A tool allowance of 33 cents per day shall be paid to 
each member of the slaughtering team who supplies and in 
any day uses his own knives, steel, scabbard, belt and oil 
rubstone for the performance of work required by the 
employer. 

(9) (a) (i) Ordinary rate and a half shall be paid for all 
sheep, lambs or goats slaughtered in excess of tally up to and 
including 77 head per man, Monday to Friday inclusive. 

(ii) Ordinary rate and three quarters shall be paid for all 
sheep, lambs or goats slaughtered in excess of 77 head per 
man and up to and including 85 head per man, Monday to 
Friday inclusive. 

(iii) Double rate shall be paid for all sheep, lambs or goats 
slaughtered in excess of 85 head per man, Monday to Friday 
inclusive. 

(b) Ordinary rate and one half shall be paid for all sheep, 
lambs, goats or calves slaughtered up to one quarter of tally 
for each member of the team employed on a Saturday, and 
double ordinary rate for all sheep, lambs, goats or calves 
slaughtered in excess of one quarter of tally or after twelve 
noon on such day. 

(c) Double rate shall be paid for all sheep, lambs or goats 
slaughtered on Sunday. 

(d) Double ordinary rate and one half shall be paid for all 
sheep, lambs, goats or calves slaughtered on a holiday as 
prescribed in clause 16.—Holidays. 

(e) The rates payable as set out in this subclause shall be 
divided equally among the workers so engaged to perform 
the duties set out in subclause (1) of this clause. 

(10) (a) A member of the slaughtering team who is kept 
waiting by reason of any delay in starting work or 
interruption of work which is not his fault, or a breakdown 
of machinery which prevents work being performed on any 
day. shall be paid for waiting time to the nearest 15 minutes 
at the rate prescribed in paragraph (b) hereof. 

(b) The rate payable for any waiting time will depend 
upon the completed kill for the day— 

(i) When the completed kill is up to 77 head per 
slaughterman, waiting time shall be paid at the 
ordinary hourly rate prescribed for a slaughter- 
man. 

(ii) When the completed kill is between 78 and 85 
head inclusive per slaughterman, waiting time 
shall be paid at ordinary rate and a half. 

(iii) When the completed kill is 86 head or over per 
slaughterman, waiting time shall be paid at double 
the ordinary rate. 

(c) Provided that waiting time shall not be paid to any 
member of the slaughtering team who does not continue to 
hold himself/herself available for work until released by the 
employer. Provided further that each such waiting time 
period stands alone for the purpose of this clause. 

(11) (a) The rover to be appointed by the employer to each 
slaughtering team shall be paid an amount equivalent to the 
daily earnings of the members of the team but on any day 
shall be paid not less than one fifth of the total wage 
prescribed for a slaughterman in subclause (2) of Clause 
8.—Wages. 

(b) The duties of the rover shall include assisting the 
supervisor at the time when the supervisor sets the manning 
of the chain. 

26.—Special Rates and Provisions. 
(1) A worker who is required to cut up or chop down a 

carcase condemned for tuberculosis, cancer, ulcer, tumour, 
gangrene, leptospirosis or brucellosis shall be paid in 
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addition to his ordinary wage $1,65 per carcase if the carcase 
is beef or 56 cents if mutton, lamb, calf or goat. 

(2) Workers other than those performing the duties set out 
in subclause (1) of Clause 24—Slaughtering Cattle and 
Calves—Additional Conditions of Employment, who are 
required to handle a bullock's head condemned for 
tuburculosis, cancer, ulcer, tumour, gangrene, leptospirosis 
or brucellosis shall be paid an amount of $1.06 for each head 
with that amount to be equally divided amongst those 
workers. 

(3) (a) Workers (other than workers in the By-Products 
Section) who are required to handle dead stock shall be paid 
35 cents for each dead stock carcase so handled. 

(b) A worker engaged upon the breaking up of dead cattle 
in the By-Products Section shall be paid $4.10 for each such 
carcase. 

(4) A waterproof cape and cap shall be provided for a 
worker engaged in defrosting. 

(5) The employer shall not require a worker to work on 
a floor made dangerous by ice. The employer shall direct a 
supervisor to regularly inspect all floors which are suscepti- 
ble to ice build up and the supervisor shall take such action 
as is necessary and approved by the employer to remove 
dangerous ice. Any dispute between the workers and the 
supervisor concerning the state of a floor shall be determined 
by the safety officer. Any dispute between the union and the 
employer concerning the operation of this subclause shall 
be referred to the Western Australian Industrial Commis- 
sion. 

(6) A worker shall not be called upon to work in a room 
artificially cooled if it has a wet floor or dripping pipes, or 
where a leak of ammonia exists except for the purpose of 
effecting repairs, in which case he shall be provided with 
rubber boots or an ammonia helmet. 

(7) An ammonia helmet shall be kept adjacent to a room 
artificially cooled. 

(8) A worker, when overheated through working outside, 
shall be allowed sufficient time to cool down before being 
required to work inside a room artificially cooled. 

(9) (a) The employer shall provide an adequate first aid 
section staffed by an Occupational Health and Safety nurse. 

(b) The employer shall provide and maintain an adequate 
first aid kit in each section of the works accessible to 
workers at all times. 

(c) (i) There shall be a person qualified in first aid 
readily available in each works section to attend 
to any injuries sustained by an employee. Such a 
person appointed by the employer shall receive a 
First Aid Allowance of $6.50 per week. 

(ii) The employer shall have been deemed to have 
complied with this subclause if subclauses (a) and 
(b) have been complied with. 

(10) The employer shall supply when required reasonable 
transport to any injured worker without cost to the worker. 

(11) The employer shall provide suitable dressing rooms 
containing sufficient lockers when required for all workers 
except casuals and shall provide facilities for the drying of 
wet clothes. 

(12) The employer shall provide sufficient hot and cold 
showers to meet the requirements of the number of workers 
engaged each day. 

(13) The employer shall provide a suitable dining room 
with sufficient tables and seating and sufficient hot water for 
the making of tea. 

(14) The employer shall keep in each section where 
slaughtering operations are performed a tally board on 
which shall be shown the number and class of stock to be 
processed on the day, and where practicable a breakdown 
of previous day's earnings showing waiting time and 
penalties. 

(15) The employer shall provide sufficient power driven 
grindstones. 

(16) (a) Trimmer—the work of a trimmer shall be the 
removal of sinews, excessive fat, dirt, hair, hide or wool 

pieces and foreign material and the removal of any portion 
or parts as required, and shall include the use of a saw and 
assisting in cleaning down operations on the completion of 
the day's work. 

(b) The foregoing operations or combinations of opera- 
tions or parts of operations shall be performed as determined 
from time to time by the employer. 

(17) All workers shall be paid weekly and in the time of 
the employer not later than Friday in each week, provided 
that payment may be made during smokos. 

(18) (a) The employer may pay a worker by credit transfer 
where requested to do so by that worker. 

(b) Where a worker elects to be paid by credit transfer: 
(i) the worker's wages shall be paid to the specific 

bank, building society or credit union account of 
the worker's choice, provided that financial 
institution has a branch within the City of Perth; 

(ii) the account shall be in the name of the worker; 
(iii) the worker shall provide the necessary details of 

the account to the company; and 
(iv) the day that the credit transfer is credited to the 

worker's account shall be deemed to be the day 
of payment for the purposes of subclause (17) of 
this clause. 

Each worker shall receive a pay slip on each date of 
payment which shall show: 

(a) the name of the worker; 
(b) the period of service; 
(c) the ordinary time worked; 
(d) the overtime worked; 
(e) any other penalties; and 
(f) any deductions. 

27.—Protective Clothing and Equipment. 
(1) Clothing and laundering: 

(a) Subject to subclause (4) of this clause the 
employer shall supply free of cost to each 
employee in each section the clothing prescribed 
in paragraph (b) hereof and shall be responsible 
for the laundering of that clothing. 

(b) Workers will be supplied with either: 
(i) an issue of white trousers and white shirts, 

without sleeves; or 
(ii) white overalls; or 

(iii) white wrap-on, 
according to the preference of the worker. 
(iii) Workers so requiring shall be supplied with 

an issue of white or blue caps or hairnets as 
required by the regulations of the Department 
of Primary Industry. 

(c) All clothing and caps are to be issued in the 
worker's time and returned by the worker, as 
required by the employer, in the worker's time 
upon completion of each day's work. 

(d) The employer shall be responsible for maintaining 
the clothing in a clean state of good repair and the 
same clothing originally issued to the worker shall 
be supplied to him each day or as required. 

(2) Legging material shall be supplied to workers who 
have customarily used that material. 

(3) Waterproof clothing: 
(a) Waterproof boots, aprons and capes shall be 

issued to washers, being those workers employed 
on pressure sprays in the beef and mutton sections, 
to workers hosing and washing down floors or 
yards and to workers washing offal and in the 
paunch bay area. 

(b) A waterproof apron shall be issued to any worker 
requiring same because of the nature of his work. 
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(4) Cold Storage—a worker required to work in a room 
artificially cooled below a temperature of zero degrees 
Celsius shall be issued with the following clothing free of 
cost— 

(a) Freezer coat, i.e. a coat that has been designed and 
manufactured for use by workers in cold tempera- 
tures. 

(b) Freezer boots, i.e. boots that have been designed 
and manufactured for use by workers in cold 
temperatures. 

(c) Freezer gloves or canvas or leather gloves with 
woollen inners. 

(d) Protective head covering that can be extended to 
cover the wearer's ears if required, e.g. forage cap, 
peak cap with ear flaps, woollen balaclava or 
woollen beret. 

(e) Either denim or flannel trousers at the option of 
the worker provided that a worker who has 
completed six months' satisfactory service shall 
be supplied with an additional pair of either denim 
or flannel trousers to enable the worker to launder 
his trousers. 

(5) (a) (i) The employer shall have available a sufficient 
supply of protective equipment, namely, arm guards, aprons 
and masks for use by stickers handling stock for religious 
slaughter and helmets, steel mesh gloves or ear protectors 
for use by workers when engaged on work for which that 
protective equipment is reasonably necessary. 

(ii) Any dispute under this paragraph may be determined 
by the Western Australian Industrial Commission. 

(b) A worker to whom protective equipment has been 
issued shall use that equipment for the purpose it is supplied. 

(6) Workers not employed on work specified in clause 
24.—Slaughtering of Cattle and Calves—Additional Condi- 
tions of Employment, clause 25.—Slaughtering of Sheep, 
Lambs or Goats—Additional Conditions of Employment, 
shall be supplied with knives, steel, scabbard and belt when 
engaged on work which requires the use of such equipment 
and shall be permitted to use an oil rub-stone supplied by 
the employer. 

(7) (a) The clothing or equipment issued to a worker under 
this clause shall remain the property of the employer, and 
a worker shall take reasonable care of any clothing or 
equipment so issued. 

(b) If a worker wilfully damages or fails to return clothing 
or equipment issued to him the employer may recover from 
that worker the cost of replacing the clothing or equipment 
so damaged or not so returned or may deduct such cost, less 
fair wear and tear from moneys payable to such worker. 

28.—Seniority. 
(1) (a) (i) The employer shall appoint at least 24 workers 

to be members of the cattle slaughtering team and each 
worker so appointed shall be employed under the most 
appropriate of the three classifications in paragraph (a) of 
subclause (1) of clause 8.—Wages. 

(ii) The number of workers to be appointed under 
placitum (i) hereof shall be maintained but may be altered 
from time to time by the Western Australian Industrial 
Commission or by agreement between the parties. 

(iii) Nothing herein contained shall prevent the employer 
from transferring a worker appointed under this paragraph 
to work other than that required by a cattle and calf 
slaughterman, and in such case the worker shall be paid at 
least the ordinary rate of wage for his classification. 

(b) (i) The employer shall from time to time appoint at 
least forty-five workers to be members of the sheep, lamb 
and goat slaughtering team. For the purpose of this 
subclause the team shall be deemed to include the rovers. 

(ii) The minimum number of workers to be appointed 
under placitum (i) hereof may be altered from time to time 
by the Western Australian Industrial Commission. 

(iii) Nothing herein contained shall prevent the employer 
from transferring a worker appointed to the team to work 
other than that specified in subclause (1) of clause 

25.—Slaughtering of Sheep, Lambs or Goats—Additional 
Conditions of Employment, but in each case the worker shall 
be paid at least the ordinary wage for his classification. 

(c) A worker appointed under paragraph (a) or (b) of this 
subclause shall be granted seniority in the respective team 
from the date he is so appointed. He shall retain that 
seniority if thereafter his service is continuous and he 
performs all work required. 

(d) In the event of a reduction in the number of workers 
appointed under paragraphs (a) or (b) of this subclause, the 
worker with the least seniority shall be the first removed 
from the team, provided each of the workers retaining an 
appointment under the relevant subclause is able and 
competent to perform efficiently the duties required. 

(e) The employer may by giving the worker appointed 
under the provisions of paragraph (a) and (b) of this 
subclause, seven days notice in writing, terminate that 
worker's appointment on the ground that his service is not 
satisfactory, provided that in the event of a disagreement the 
matter may be referred to the Western Australian Industrial 
Commission for determination. 

(2) Nothing herein contained shall affect the right of the 
employer to dismiss a worker for misconduct or unsatisfac- 
tory service. 

29.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a time 

and wages record containing the following particulars— 
(a) the name of the worker; 
(b) the class of work performed by him; 
(c) the hours worked each day; 
(d) the wages and overtime paid; 
(e) a tally of the number of beasts killed per day per 

slaughterman. 
(2) Such records shall be open to inspection at the office 

of the employer by the secretary of the union or other officer 
appointed by the union, in writing, on any day during 
working hours. 

30.—Breakdowns. 
Subject to the provisions of subclause (10) of clause 

24.—Slaughtering of Cattle and Calves—Additional Condi- 
tions of Employment, and subclause (10) of clause 
25.—Slaughtering of Sheep, Lambs or Goats—Additional 
Conditions of Employment, the employer shall be entitled 
to deduct payment for any day or portion of a day upon 
which a worker cannot be usefully employed because of any 
strike by the union or unions affiliated with it, or by any 
other association or union or through the breakdown of the 
employer's machinery or any stoppage of work by any cause 
which in either case the employer cannot reasonably 
prevent. 

31.—Mixed Kill—Additional Conditions of Employment. 
(1) On any day so nominated by the employer, a mixed 

kill shall operate provided that: 
(a) a mixed kill shall not operate during the period 

when the provisions of the agreement dated June 
8, 1977 between the Western Australian Meat 
Commission—Robb Jetty Division, and the Union 
are applying; and 

(b) a mixed kill shall not be operated either by the 
introduction of shift work or on a Saturday. 

(2) For the purposes of this clause, "mixed kill", means 
the slaughtering of sheep, lambs or goats by the nominated 
sheep, lamb or goat slaughtering team, prior to the 
commencement of the slaughtering of cattle and calves by 
the nominated cattle and calf slaughtering team. 

(3) (a) During a mixed kill the sheep, lamb or goat 
slaughtering team shall perform the duties required of it 
under the provisions of subclause (1) of clause 25.— 
Slaughtering of Sheep, Lambs or Goats—Additional Condi- 
tions of Employment, and the nominated cattle slaughtering 
team for that day shall perform duties as directed in 
accordance with any classification provided for by clause 
8.—Wages. 
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(b) Upon the completion of the slaughtering of sheep, 
lambs or goats, the cattle slaughtering team shall perform 
the duties required of it under the provisions of subclauses 
(1), (2) and (3) of clause 24.—Slaughtering of Cattle and 
Calves—Additional Conditions of Employment, and the 
sheep, lamb or goat slaughtering team shall perform duties 
in accordance with any classification provided for by clause 
8.—Wages. 

(4) (a) Notwithstanding the provisions of clause 10.— 
Mixed Functions, on any day nominated by the employer 
pursuant to subclause (1) of this clause, the total daily tally 
of both the sheep, lamb and goat slaughtering team and the 
cattle and calf slaughtering team shall be calculated by 
adding the respective proportions of the minimum daily tally 
which have been slaughtered by the sheep, lamb and goat 
slaughtering team in accordance with subclause (2) of clause 
25.—Slaughtering Sheep, Lambs or Goats—Additional 
Conditions of Employment, and by the cattle and calf 
slaughtering team in accordance with subclause (3) of clause 
24.—Slaughtering of Cattle and Calves—Additional Condi- 
tions of Employment. 

(b) Stock treated in excess of minimum daily tally shall 
be determined by deducting the minimum daily tally from 
the total daily tally calculated in accordance with paragraph 
(a) of this subclause. 

(c) For each head of stock treated in excess of minimum 
daily tally, the rate payable to the members of the sheep, 
lamb and goat and cattle and calf slaughtering teams shall 
be in accordance with the provisions of subclause (6) of 
clause 24.—Slaughtering of Cattle and Calves—Additional 
Conditions of Employment. 

(d) The payment to each member of the sheep, lamb and 
goat, and cattle and calf slaughtering teams employed on any 
day shall be in accordance with the classifications specified 
by paragraph (a) of subclause (2) and paragraph (a) of 
subclause (1) of clause 8.—Wages, respectively. 

(5) On any day nominated by the employer, pursuant to 
subclause (1) of this clause, the slaughtering teams shall: 

(a) when slaughtering sheep, lambs and goats, be 
manned by 34 tally workers; 

(b) when slaughtering cattle and calves, be manned by 
25.344 units of labour (32 tally workers). 

(6) On any day nominated by the employer, pursuant to 
subclause (1) of this clause, "knocking" shall, at the 
employer's discretion, continue to 3.40 p.m., provided that 
on Friday, "knocking" shall cease no later than 2.30 p.m. 

(7) (a) The time that elapses between the cessation of 
sticking sheep, lambs or goats and the commencement of 
knocking cattle and calves, shall be classed as waiting time, 
provided that any portion of the elapsed time that occurs 
during the normal meal break or smoko, shall not be classed 
as waiting time. 

(b) All waiting time incurred during a mixed kill shall be 
aggregated and shall be paid for at the hourly rate prescribed 
for a slaughterman in subclause (10) of of clause 24.— 
Slaughtering of Cattle and Calves—Additional Conditions 
of Employment. 

32.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee, 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: 
(a) Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 w eeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certified as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
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qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to tennination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

33.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
Clause or until the authority is cancelled in writing by the 
employee; 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficiently to cover 
the subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's tennination pay on 
tennination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the relevant 
union party to this award at such intervals as are agreed 
between the employer and the Union. 

34.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
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absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the authority which is 
conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

35.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved, 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this Clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this Clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
Clause. 

(c) The provisions of this Clause shall not be apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this Clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

36.—New Technology. 
(1) (a) Where an employer introduces equipment which 

reduces the number of tally workers required to maintain the 
previous rate of production, the employer shall receive the 
financial benefit of the introduction of that equipment and 
the union and employer shall negotiate and reach agreement 
so that the remaining tally workers continue to receive 
payment as if the tally workers replaced by the equipment 
continued to work and receive payment. 

(b) Notwithstanding subclause (a) hereof, the employer 
and the union shall negotiate and reach agreement on an 
appropriate adjustment to compensate the remaining tally 
workers where the equipment is inefficient or requires 
additional or more difficult tasks to be performed. 

(2) As a consequence of the introduction of such 
equipment, the employer and the union may agree that the 
existing tally system is inappropriate and may negotiate and 
introduce another incentive system of payment subject to 
ratification by the Industrial Relations Commission. 

(3) Any dispute arising out of this clause may be referred 
by either party to the Industrial Relations Commission for 
determination. 

37.—Skills Acquisition. 
(1) Establishment of Skill Level; 

(a) The parties to this award shall determine the 
appropriate range of skills applicable to each 
classification level. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with paragraph (a) hereof. 

(c) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(d) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards: 
(a) Where relevant training standards have been 

developed by the appropriate State Training 
Authority, those standards shall be adopted in 
respect of matters relating to training in the 
industries and callings covered by this award. 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted with respect to 
matters relating to training in the industries and 
classifications covered by this award. 

(c) Where relevant training standards have been 
developed by the appropriate State Training 
Authority or registered by the National Training 
Board, the parties to this award shall establish the 
standards to be adopted with respect to matters 
relating to training in the industries and classifica- 
tions covered by this award. 
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(d) "Training Standards" for the purposes of this 
clause shall include, but not be limited to, the 
following— 

(i) the standards and competencies of skills 
required for each classification; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(e) "Appropriate State Training Authority" for the 
purposes of this clause shall mean an authority 
created in the State of Western Australia, whether 
by statute or otherwise, and agreed by the parties 
to this award as developing training standards and 
accrediting training and vocational education in 
accordance with this clause. 

(3) Training Standards, Vocational Education and Ac- 
creditation: 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be— 

(a) consistent with the training standards established 
in accordance with subclause (2) hereof; 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the appropriate State Training 
Authority; or, 

(d) in the absence of an appropriate State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause. 

38.—Employee Counselling. 
(1) Procedure: 
Where an employer needs to counsel an employee, the 

following procedure shall be followed— 
(a) Counselling: 

(i) In the event that the conduct of an employee 
is unsatisfactory, the employee's immediate 
supervisor, or any other officer so authorised, 
may exercise the employer's right to counsel 
the employee so that the employee under- 
stands the nature and implications of his or 
her actions. 

(ii) The first warning, if given verbally, shall be 
confirmed in writing as soon as practicable. 

(iii) Any second warning shall be given in the 
presence of a Union delegate and confirmed 
in writing. 

(b) Dismissal: 
Should it be necessary to warn an employee for 

a third time, the contract of service may be 
terminated in accordance with the provisions of 
Clause 7.—Contract of Service, of this award. 
Such notice shall be given in the presence of a 
Union delegate. 

(2) Misconduct: 
The procedure described in subclause (1) hereof is 

intended to preserve the rights of the individual employee, 
but shall not limit the right of the employer to summarily 
dismiss an employee for misconduct. 

39.—Dispute Settlement Procedure. 
(1) Commitment: 
The employer shall expeditiously deal with any difference 

that may arise between itself and the Union or its members 
and the Union and its members shall seek to resolve the 
differences with the employer without resort to industrial 
action. 

(2) Procedure: 
Subject to the provisions of the Industrial Relations Act, 

any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, between the employer 
and the Union or the employer and the employees, shall he 
settled in accordance with the procedures set out in Schedule 
2 of this award as they relate to specific work places. 

(3) Adherence to Undertakings: 
Where agreement has been reached to resolve a dispute, 

the employer and the union will ensure that any undertak- 
ings given are fulfilled. 

(4) Notice of Proposed Change: 
(a) Adequate notice of any changes to custom, 

practice or procedures will be given to the other 
party. The notice period shall allow sufficient time 
for either party to discuss the proposals with his 
or her superiors or fellow employees. 

(b) Where the Union proposes the change, such notice 
will be directed to the Works Manager. Where the 
employer proposes the change, such notice will be 
directed to the Union Secretary and/or shed 
delegate. 

(c) In the event of a dispute arising over proposed 
changes, no change shall occur until the matter has 
been resolved through the observance of the 
relevant dispute settlement procedure. 

(5) Failure to Reach Resolution: 
This clause shall not prejudice the right of any party or 

individual in dispute to: 
(a) refer the matter for resolution by the Western 

Australian Industrial Relations Commission; or 
(b) after following the relevant dispute settlement 

procedure, take further action. 
(6) Safety Issues: 
This clause shall not affect the operation of the 

Occupational Health and Safety Act 1987, and shall not 
apply to any issue which is covered by the provisions of that 
Act. 

(7) Mechanical and Safety Problems: 
(a) When mechanical problems have been reported to 

the supervisor, the employer will ensure that 
urgent attention is given to such matters. The 
employer will report back to the delegate within 
7 days of the report. 

(b) When safety problems have been reported to the 
supervisor by the safety representative, the em- 
ployer will ensure that urgent attention is given to 
such matters. The employer will report back to the 
safety representative within 7 days of the report. 

Schedule 1. 
Draft Consultative Committee Constitution. 

Preamble: 
Union and Management are committed to improved and 

effective consultation in the workplace. Both parties agree 
that consultation will provide Union members with an 
opportunity to participate in decisions which impact on their 
working lives and support the principle of consultation. 
Management and Union also agree that effective consulta- 
tion is dependent upon: 

—information sharing 
—facilities and training for committee members 
—commitment from both sides. 

It is therefore agreed that the establishment of an 
Employee/Management Consultative Committee is the most 
appropriate method whereby the above principles can be 
practised and upheld. 
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Objectives of the Committee: 
The objectives of the Committee will be: 

—to increase the quality of working life for all 
company employees particularly in the areas of job 
design, skill formation, training and the working 
environment, both physical and mental 

—to improve job security, productivity and efficiency 
of the company 

—to increase the competitiveness of the company and 
its products, both nationally and internationally. 

Terms of Reference: 
The following matters should be discussed at the 

Committee: 
(1) Future plans. 
(2) Current market conditions and general conditions 

of the industry as they impact directly upon the 
enterprise (which discussions would remain on a 
general level). 

(3) The introduction of new technology/machines or 
new or revised work methods and the associated 
planning of layout, training, job numbers, skill 
requirements, etc. 

(4) Company Training Plans developed in accordance 
with the award. 

(5) Operational practices and organisational change. 
(6) Any other matters raised by employees or Man- 

agement which impact on the employees or the 
efficiency of the enterprise other than those 
matters raised in the following section—Matters 
Requiring Central Union Involvement. 

Where appropriate, decisions made and agreements 
reached should be provided to management as recommenda- 
tions, to enable decisions made by the enterprise to take into 
account the views of the employees. 

Matters Requiring Central Union/Government Involvement: 
Where a matter, e.g. Occupational Health and Safety, is 

the subject of another, specific purpose workplace commit- 
tee, it would not appropriately be discussed in detail by the 
Consultative Committee. Some matters which may be raised 
could be related to award areas. For example: 

—hours of work (including shift changes) 
—penalty rates 
—leave loading 
—sick leave 
—holidays 

Any item which is an award matter must be referred to 
the Union(s) with members affected by the proposal and to 
the relevant government department, and may only be 
discussed in the presence of representatives from those 
bodies. 

Structure: 
The Consultative Committee will consist of (number) 

employee representatives, selected from the employees by 
election conducted by the relevant union, and (number) 
Management representatives, at least one of whom will be 
a Senior Executive. Provided that at least half of the 
Committee are employee representatives and the Committee 
is representative of the workforce. 

Management and employee representatives shall have 
been employed by the employer for at least 12 months. 

Subject to this paragraph, committee members shall be 
appointed/elected for a 2 year term. Election of the 
employee representatives will be conducted by the Union 
concerned. Any committee member who ceases to be an 
employee of the company, ceases to be on the Committee 
and Union/Management will elect/appoint a replacement for 
the remainder of the term. After the establishment of the 
Committee, half of the Committee shall be selected by lot 
to receive a 1 year term so that half the Committee will be 
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appointed/elected each year. The Committee may invite 
other people to attend meetings from time to time. 
Meetings: 

The Committee will meet in at least 10 months of any 
year during paid time in normal working hours for up to four 
hours. 

Chairperson: 
The chair will alternate/rotate between employees and 

Management, unless the Committee decides otherwise. 

Agenda: 
Any member of the Committee may submit agenda items. 

An employee representative and a Management representa- 
tive will meet at least one week prior to the meeting to 
prepare and distribute the agenda to members of the 
Committee. All relevant written information and documents 
should be circulated with the agenda a week before the 
meeting. 

Minutes: 
Committee Member will take the minutes and manage- 

ment will arrange to have them typed and photocopied. An 
"Action List" arising out of the meeting will be made 
available to the Employee Representatives within one week 
of the meeting. The minutes will be formally accepted at the 
next meeting of the Committee. A copy of the formally 
accepted minutes will be sent to the relevant union offices. 

Facilities and Rights for Employee Representatives: 
Entitlements to facilities and to time-off where appropri- 

ate to prepare for the meetings and for other specific 
purposes shall be decided on the recommendation of the 
committee. 

An employee will not be discriminated against by the 
employer or treated unfairly because of being a member of 
the Consultative Committee. 

Responsibilities of Committee Members: 
All Committee Members have the following responsibili- 

ties— 
(1) To attend all meetings and to give serious 

consideration to all matters raised. 
(2) To represent the views of their constituents. 

Confidentiality and Access to Information: 
It is recognised that management will be unable to 

provide certain information, due to the fact that the 
information could compromise the competitiveness of the 
company. 

Management shall make every effort to make available 
as much information as possible for the effective considera- 
tion of issues and for the genuine participation of the 
employees in decisions. At all times the spirit of genuine 
consultation is to be paramount. 

Training: 
All members of the Committee are entitled to additional 

relevant training to ensure they are able to represent their 
members and fully participate in the Consultative Commit- 
tee. 

It is agreed that: 
(1) Such training for Union Committee members is 

separate from, and in addition to. Trade Union 
Training Leave. 

(2) That the nature and extent of such training will be 
agreed between Union and Management before it 
is entered into. 

(3) That training will be at no financial cost to the 
employees concerned. 
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Schedule 2. 

DISPUTES PROCEDURE FORM. 

West Australian Meat Commission—Robb Jetty. 

If a dispute occurs, work will continue while these 
procedures are followed, unless there is a safety issue 
involved. 
STEP 1 

Worker approaches Brief Description of Dispute 
the Departmental Dele- 
gate with a problem 
Date    

Dept. Delegate 

STEP 2 

The Departmental Cross Out One Dept. Delegate 
Delegate approaches the 
Supervisor with a prob- Resolved   
lem. If the Supervisor 
cannot solve problem, Unresolved Supervisor 
then STEP 3.     

STEP 3 

Departmental Dele- Cross Out One Shed Delegate 
gate and Shed President 
and Supervisor approach Resolved   
Industrial Officer with 
the problem. If no reso- Industrial 
lution then STEP 4. Unresolved Officer 

Industrial 
Officer 

STEP 4 

Problem is referred to Chief Executive Officer and/or his 
nominee and Union Secretary and/or his nominee. CEO 
shall reply to the dispute as soon as practical after having 
it referred. 

CEO or nominee Union Secretary or nominee were 
ABLE/UNABLE to resolve dispute. 

Detail of resolution  

STEP 5 

The Union and/or Delegate Committee in consultation 
with the Union shall then recommend to the workers what 
action they should take to resolve the dispute e.g. 
Commission, Industrial Action, withdraw claim, etc. 

The Delegate Committee shall consist of the Shed 
President and delegates representing each of the following 
areas— 

Beef Slaughtermen Beef Labourers Byproducts 
Mutton Slaughtermen Mutton Labourers Offal room 
Stockyard Freezers 

In witness whereof this award has been signed by the said 
Commissioner this 20th day of October, 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

PAB Nos. 94. 95, 96, 97 and 98 of 1992. 

Between: 
B. Abrey 
C. Davies 
K. Lewis 

W. Veaney 
R. Walsh 

Recommended Applicants. 

R.L. Moffet. 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
This 11th day of November 1992. 

COMMISSIONER J.A. NEGUS—Chairperson 
MR G. BLACK—Member 

MR A. HEY—Member. 
POSITION: Depot Support Officer, Level 3, Metropolitan 

(Perth) Passenger Transport Trust. 
Appearances: Mr J.G. Walther appeared on behalf of the 

Recommended Applicants. 
Mr R.L. Moffet appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: These appeals arise from the 
recommendations to fill five vacancies for Depot Support 
Officer at Level 3 at Transperth. 

The Board was given a detailed explanation by Mr Crofts 
of the painstaking selection process which resulted in the 
five recommendees, together with the appellant, being 
ranked in the top ten from a field of 140 applicants. He also 
explained that the appellant had not been preferred at the end 
of the day by the selection panel because they had doubts 
on the score of 'approachability' and of his stability in light 
of an apparently chequered career history. 

We were told also of a further selection which followed 
the main task and sought to identify a group of 24 officers 
who might be given assessment and training so as to fit them 
for relief opportunities which would arise in the near future. 
It seems that another employee who had previously acted 
in the D.S.O. role with some success had not performed well 
in the initial selection process for permanent appointment. 
He was placed in the relief group of five ahead of Mr Moffet 
whose opportunity to gain some acting or relief experience 
is thus further delayed. This was a management decision 
which displays to an outside observer an alarming lack of 
faith in the initial, complex and no doubt expensive selection 
process. If Mr Moffet had been included in the first group 
of relievers it is highly likely that he would not have pursued 
his grievance through the prosecution of the instant appeals. 

Be all that as it may, the task of the Promotion Appeal 
Board is to consider whether the appellant can establish a 
better claim to promotion to D.S.O than one of the five 
recommended applicants. Mr Moffet dealt with the question 
of 'approachability' more than adequately in the evidence 
he adduced. It is also true that the selection panel was wrong 
in considering the stability question, in particular doing so 
without any investigation of the topic with the employee. 

Speaking for myself alone, I think it highly likely that the 
appellant has the intellectual capacity and the leadership or 
interpersonal qualities to allow him to rise rapidly through 
the ranks of middle management at Transperth. He still 
carries the onus in these appeals of establishing a 'better' 
claim against the criteria listed in S.80ZA(5) of the Act. 

The position is a first step on the ladder, a team leader 
of Bus Operators, which requires a background of experi- 
ence to which those Operators can relate and accord respect. 
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It is on that score of breadth and depth of Transperth 
experience that the appellant is unable to successfully 
challenge the recommended applicants. It is our unanimous 
view that all appeals should be dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Chairperson of the Board. 

COAL INDUSTRY TRIBUNAL— 

Awards/Agreements—■ 
Application for— 

COAL MINING INDUSTRY (MINERS) INTERIM 
AWARD 1990 

No. 12 of 1990. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL 
Held at Collie on the 5th day of September, 1990. 

Application No. 12 of 1990 
Between: 

COAL MINERS INDUSTRIAL UNION OF WORKERS 
OF WESTERN AUSTRALIA, Applicant, 

and 
GRIFFIN COAL MINING COMPANY LIMITED and 

WESTERN COLLIERIES LIMITED, Respondents. 
In the matter of: Application for the second instalment of 

wage increases based on structural efficiency. 

Decision of the Tribunal. 
THE CHAIRMAN: The Tribunal currently has before it an 
application for what is colloquially known as a claim for the 
second instalment of the structural efficiency wage increase. 
The National Wage Fixing Principles, which this Tribunal 
has adopted for itself, with necessary modifications, provide 
that so long as the parties to a relevant award comply with 
the provisions of the Structural Efficiency Principle, 
employees covered by that award are entitled to certain 
wage increases no sooner than six months after the first 
instalment or increase. 

The first instalment under that Principles was given to the 
employees covered by this Award on or about 12 December 
last year and now, as 1 have said, the Union and the 
companies come before the Tribunal seeking the second 
instalment. 

The Structural Efficiency Principle requires that the 
parties to an award set about in a positive way to restructure 
industry in order that the industry may become more 
efficient and so that there is greater job satisfaction for those 
employed in the industry. 

It is sufficient to say that to be entitled to the second 
instalment allowable in the name of structural efficiency, the 
parties to the award must satisfy the Tribunal that they have 
not merely talked about efficiency but have delivered some 
substantial changes in the form of restructuring. The time 
for mere talk or rhetoric has long since gone. 

In the time that has elapsed since the parties were before 
the Tribunal in December of last year, the evidence is that 
they have met in a formal way on at least 24 occasions. 
Seemingly the Union has met with both companies jointly 
on 16 occasions and met with the companies separately on 
eight separate occasions. As well, the Union has met with 
others, in seminars and the like to deal with incidental 
matters. 

The consequence is that the parties have come up with a 
number of measures which we are satisfied meet the 
requirements of the Structural Efficiency Principle. 

It cannot be denied that over the years this industry has 
developed as part of its folklore a number of quaint 
restrictive work practices and indeed a number of generous. 

if not over-generous, conditions of employment which have 
brought derision on the industry from some members of the 
public and, until recent times, perhaps not without some 
justification. However, the position is, as Mr Wood has 
inferred, that at least since 1986 the industry in this State, 
particularly as it affects the working conditions for the 
employees governed by the Miners Awards, has undergone 
substantial change or restructuring. 

It is only right to say that certainly over the last 4 or 5 
years this Tribunal, and particularly myself, have exhorted 
the parties to recognise that if the industry was to survive 
there needed to be changes in the way in which it went about 
its business. To its credit the Miners Union has in my view 
responded well to the challenge. 

Some of the changes that have occurred over recent years 
have, been the introduction of 24 hour operations over 5 days 
a week. There has been a recognition that eight hour, rather 
than seven hour, shifts should be worked in the interests of 
the industry. In the case of one company at least, there has 
been a broadbanding of classifications. There have been 
other less dramatic changes introduced to ensure that the 
industry operates more effectively, as for example the 
introduction of hot seat changes, and work through meal 
breaks. 

It ought to be recognised that some of these changes 
would have been unthinkable not long ago. I suspect that 
there are many who once worked in the industry who would 
regard having to work a permanent night shift as a complete 
anathema. Nonetheless it has been achieved and I think the 
time has come for the Tribunal and others to recognise that 
there has been substantial progress made towards restructur- 
ing this industry. 

Indeed, it is worth repeating an extract from a Report 
prepared by the Western Australian Coal Industry Council 
Standing Committee on the Potential For a Coal-fired Power 
Station at Collie. Dealing with restructuring the Report says, 
in paragraph 7.6: 

"The Col lie Coal Industry (sic) has been in a process 
of continuous restructuring for years. It is now made 
up of a series of mining operations comparable to 
anywhere in the world. In the last 3 years the two 
mining companies have spent $90 M on capital 
purchases to improve the technology. 

In labour relations matters, the consultative approach 
has enabled the Unions and the companies to make 
substantial advances. The introduction of night shifts, 
8 hour days, operator trainers, to raise but a few items, 
has been achieved without the rancour or fanfare 
associated with other industries." 

As a result of these changes, as that Report details, there 
has been a substantial increase in productivity at least in the 
last 10 years or thereabouts. 

Notwithstanding those changes, the parties on this 
occasion now come before the Tribunal with a number of 
further changes designed to continue the modernisation 
process. They have agreed on a new award, albeit to be 
described as an interim award since there are a number of 
matters remaining outstanding. That new award will replace 
the four awards which currently govern the conditions of 
employment for miners on the Collie Coalfield. 

Included in the new award for the first time is a sensible 
contract of service clause which clearly defines the basis on 
which those employed under this new award are to be 
employed. 

The new award also provides in the hours clause provision 
for the Union and either company to agree on working 
arrangements outside the norm in order to accommodate 
particular needs of the industry. Whilst that clause will be 
useless unless the parties approach it with common good 
will my belief is that that is more likely than not to occur. 

The new award also provides for consultative committees 
in order that there might be an improvement in the means 
of communication with those who work in the field. 
Speaking from my knowledge of the industry, that is 
something that is long overdue. 
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As well, there are a number of matters outside the award 
which are perhaps deserving of mention. The parties have 
examined and are still examining a vast number of work 
practices effecting the Griffin Coal Mining Company Ltd, 
said to number in the region of 80 or thereabouts. Already 
there has been agreement to delete or otherwise vary some 
of those practices where they are seen as restrictive. The 
Union and Western Collieries Ltd have agreed on the 
method to introduce a 24 hour operation. There have also 
been agreements reached in respect of Chicken Creek 
railway siding and the Delta coal processing plant to ensure 
in the latter case that the State Energy Commission of 
Western Australia has unrestricted access to coal which is 
necessary for its operations. Also, the Union has reached 
agreement with the Australian Metal Workers and Ship- 
wrights Union and the Australian Society of Engineers to 
overcome a vast number of the demarcation disputes which 
have troubled this industry for a number of years. 

As Mr Wood has so rightly said, the changes outlined on 
this occasion are not insignificant. In my view, indeed in the 
Tribunal's unanimous view, they are sufficient to comply 
with the Principles and warrant the Tribunal authorising the 
increases in the wages which the Union now seeks. 

I do not wish it to be thought that the task of restructuring 
is in any way complete. Indeed, to his credit Mr Wood 
acknowledged that there was still much to be done and that 
the Union would approach that which remains to be done 
with good will, expecting that the companies would do 
likewise. I am prepared to accept that the Union will indeed 
approach the matter in that way. 

I readily accept that restructuring, involving as it does 
substantial change, carries with it some degree of apprehen- 
sion and uncertainty in the minds of the workforce. 
However, I would have thought that the knowledge that this 
industry is now being subjected to strong competition from 
other energy sources ought to drive those who work in the 
industry to restructure it further, so that the industry can 
re-establish itself as a viable industry producing the most 
economic energy source in this State, and thereby remain a 
reliable source for employment. 

We are agreed that a new award should be made to be 
known as the Coal Mining Industry (Miners) Interim Award 
1990. The reason that it is an interim award is, as I have 
indicated, because there are a number of matters in it which 
remain to be settled. 

Those matters are the proposed Clause 9 subclause (3), 
Clause 15 subclause (11) and Clause 19 subclause (3). 
Though incorporated in the Award, they will be expressed 
in the Term provision to come into operation on a date to 
be fixed. 

The Interim Award will also contain a clause to give the 
parties to the Award liberty to apply to amend Clauses 6, 
8, 10, 17, 18 and 24. The purpose of that is to enable the 
parties to come back to the Tribunal if, with the benefit of 
experience, there needs to be some adjustment to those new 
provisions. 

The parties propose to retain Clause 9 subclause (d), 
Clause 12, Clause 13, Clause 13A, Clause 17 subclause (b) 
and Clause 22 of the existing principal Award. They should 
be reflected in the new Award in an appropriate way. What 
we suggest is that Clause 9 subclause (d) and Clause 17 
subclause (b) fit in the appropriate part of the relevant new 
clauses and that Clauses 12, 13 and 13A of the existing 
principal Award be included as new clauses, probably 26, 
27 and 28, and in the case of Clause 22 and Clause 29, as 
new clauses with "(Interim)" after them in the head-note, 
so that, for example, Clause 12.—Holidays, of the existing 
principal Award will become Clause 26.—Holidays (In- 
terim) of the new Award. 

We are agreed, as are the parties, that the new Award 
should operate from Sunday, 9 September, which in 
practical terms is the first pay period commencing on or after 
today's date. Thus the term of the Interim Award would be 
expressed in Clause 4 to be for a period of one year from 
9 September next. 

The new Interim Award is to replace the Coal Mining 
Industry (Miners, Western Australia) Award 1981, the 

Western Collieries Special Conditions of Employment 
(Miners) Award, the Griffin Coal Mining Company Special 
Conditions of Employment (Miners) Award and the Miners 
(Long Service Leave) Award. 

Order. 
Having heard Mr G.N. Wood on behalf of the Applicant 

and Mr M.A. O'Connor on behalf of the Respondents, the 
Tribunal doth hereby make the following award: 

L—Title. 
This Award shall be known as the Coal Mining Industry 

(Miners) Interim Award 1990 and shall replace the 
following awards— 

The Coal Mining Industry (Miners' Western Australia) 
Award 1981, as amended; 

Western Collieries Ltd (Special Conditions of Employ- 
ment—Miners) Award 1988, as amended; 

Griffin Coal Mining Company (Special Conditions of 
Employment—Miners) Award 1988, as amended; 

and Miners Long Service Leave Award No. 104 of 1955, 
as amended. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Sick Leave 
13. Consultative Committees 
14. Compassionate Leave 
15. Maternity Leave 
16. Jury Service 
17. Long Service Leave 
18. The Union 
19. Prevention and Settlement of Disputes 
20. Wages Recording and Payment 
21. Reduction of Workforce 
22. Variable Duties 
23. Special Rates and Provisions 
24. Preserved Matters 
25. Liberty to Apply 
26. Wage Schedules 

Schedule of Respondents 

3.—Area and Scope. 
The provisions of this Award shall apply throughout the 

State of Western Australia to all employees employed in the 
Industry appointed to or engaged in one of the classifications 
referred to in the Wage Schedules, to the employers 
respondent to this Award employing such persons within the 
Industry, and to the Union. 

4.—Term. 
This Award shall apply from 9 September 1990, save for 

Clause 9, subclause (3), Clause 15, subclause (11) and 
Clause 19, subclause (3), all of which shall commence to 
operate from a date determined by the Tribunal. 

5.—Definitions. 
In this Award the following terms shall be defined as 

shown— 
"Act" means the Western Australian Coal Industry 

Tribunal Act as amended. 
"Industry" for the purpose of this Award means the 

Coal Mining Industry in Western Australia and 
includes all work carried out by employees engaged by 
the employers in or in connection with the preparation 
for and the mining of coal, within the mining leases and 
tenements of the employers or at their offices in the 
town from which the mining operations are conducted. 
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"Deputy" shall mean a person appointed to such 
statutory designation as prescribed by and under the 
provisions of the Coal Mines Regulation Act, who, in 
addition to the duties and requirements prescribed by 
and under such Act performs other duties relative to the 
proper and efficient operations of a mine and supervi- 
sion of the workforce as assigned by the Manager. 

"Manager"—the term "Manager" or "Manage- 
ment" shall mean the mine or other relevant manager 
and/or subordinate officials having for the time being 
the authority of management. 

"Ordinary Rate" or "Ordinary Rate of Pay" means 
the employee's base rate of pay for the appropriate 
classification plus any experience allowance set out in 
the Wage Schedules. 

"Rostered Hours" means the hours of a shift 
allocated to an employee in accordance with the work 
roster at each mine site or workplace. 

"Tribunal" means the Western Australian Coal 
Industry Tribunal. 

"Union" means The Coal Miners' Industrial Union 
of Workers of Western Australia, Collie. 

6.—Contract of Service. 
(1) (a) A contract of service may be terminated in 

accordance with the provisions of this clause, 
but this subclause does not operate so as to 
prevent any party to a contract from giving 
a greater period of notice than is hereinafter 
prescribed, or to affect an employer's right to 
dismiss an employee without notice for 
conduct that justifies instant dismissal, in- 
cluding malingering, inefficiency or neglect 
of duty, and an employee so dismissed shall 
be paid for the time worked up to the time 
of dismissal only. 

(b) Subject to the provisions of this clause, a 
party to a contract of service may, on any day 
give to the other party the appropriate period 
of notice of termination of the contract 
prescribed in subclause (2) of this clause and 
the contract terminates when that period 
expires. 

(2) Notice of Termination by Employer 
(a) In order to terminate the employment of an 

employee the employer shall give to the 
employee the following notice— 
Period of Continuous Period of Notice 
Service 
During the first month 1 day 
More than one month but 
less than one year 1 week 
1 year but less than 3 
years 2 weeks 
3 years but less than 5 
years 3 weeks 
5 years and over 4 weeks 

(b) An employee who at the time of being given 
notice is over 45 years of age and who at the 
date of termination has completed two years' 
continuous service with the employer, shall 
be entitled to one week's notice in addition 
to the notice prescribed in paragraph (a) of 
this subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause shall 
be made if the appropriate notice period is 
not given. Provided that employment may be 
terminated by part of the period of notice 
specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice 
the employer shall pay the employee the 
ordinary rate of pay for the period of notice 
had the employment not been terminated. 

(e) The period of notice in this subclause shall 
not apply in the case of employees engaged 
for a specific period of time or for a specific 
task or tasks. 

(f) For the purposes of this clause, continuity of 
service shall not be broken on account of— 

(i) any interruption or termination of the 
employment by the employer if such 
interruption or termination has been 
made merely with the intention of 
avoiding obligations hereunder in re- 
spect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this Award or on 
account of leave or absence approved by 
the employer. 

Provided that in the calculation of continuous 
service under this subclause any time in respect 
of which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service leave and 
public holidays as prescribed by this Award shall 
not count as time worked. 

(3) Notice of Termination by Employee 
(a) The notice of termination required to be 

given by an employee shall be the same as 
that required of an employer, and except that 
there shall be no additional notice based on 
the age of the employee concerned. 

(b) If an employee fails to give the required 
notice or having given, or been given such 
notice, leaves before the notice expires, the 
employee forfeits the entitlement of any 
moneys owing to the employee under this 
Award except to the extent that those moneys 
exceed the ordinary wages for the required 
period of notice. 

(4) Time Off During Notice Period 
Where an employer has given notice of termina- 

tion to an employee who has completed one 
month's continuous service, that employee shall, 
for the purpose of seeking other employment, be 
entitled to be absent from work up to a maximum 
of seven ordinary hours without deduction of pay. 
The time off shall be taken at times that are 
convenient to the employee after consultation with 
the employer. 

(5) Statement of Employment 
The employer shall, upon receipt of a request 

from an employee whose employment has been 
terminated, provide to the employee a written 
statement specifying the period of the employ- 
ment and the classification of or the type of work 
performed by the employee. 

(6) Absence From Duty 
The employer shall be under no obligation to 

pay for any day not worked upon which the 
employee is required to present him/herself for 
duty, except when such absence is due to illness 
and comes within the provisions of this Award or 
such absence is on account of holidays to which 
the employee is entitled under the provisions of 
this Award. 

(7) Standing Down of Employees 
(a) The employer is entitled to deduct payment 

for any day upon which an employee cannot 
be usefully employed because of industrial 
action by the Union or by any other associa- 
tion or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the employee 
cannot be usefully employed through any 
cause which the employer could not reasona- 
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bly have prevent but only if, and to the extent 
that, the employer and the Union so agree or, 
in the event of disagreement, the Tribunal so 
determines. 

(c) Where the stoppage of work has resulted 
from a breakdown of the employer's machin- 
ery the Tribunal in determining a dispute 
under paragraph (b) of this subclause, shall 
have regard for the duration of the stoppage 
and the endeavours made by the employer to 
repair the breakdown. 

7.—Hours. 
(1) As at the date this Award came into force the 

hours of work, work rosters and conditions 
pertaining thereto applying to employees under 
this Award, shall remain in force until varied by 
agreement in accordance with or permitted by the 
provisions of this Award, or by arbitration. 

(2) Except as otherwise provided under this clause, 
the ordinary hours of work under this Award shall 
be an average of 35 per week to be worked seven 
hours per day, Monday to Friday. 

(3) Notwithstanding the provisions of subclauses (1) 
and (2) of this clause and Clause 9.—Shift Work, 
and excluding only Christmas Day, Anzac Day 
and Good Friday by agreement between the 
employer and the Union alternative ordinary 
working hours, working days and shift rosters may 
be negotiated to reflect any mutually acceptable 
working arrangement. 

(4) Crib time not exceeding a half hour to be taken 
at a time mutually agreed between the employees 
and the Mine Manager shall form part of the 
ordinary rostered hours of work. Where shifts of 
four hours or less are worked there shall be no 
entitlement to a crib. 

8.—Overtime. 
(1) Subject to the provisions of this clause employees 

may be required to work reasonable overtime. 
(2) All work performed by an employee outside of or 

in excess of the rostered ordinary hours of duty as 
provided for in Clause 7.—Hours and Clause 
9.—Shift Work shall be paid for at overtime rates. 

(3) Except for deep mine pumpers overtime shall be 
payable at the rate of time and a half of the 
ordinary rate for the first three hours and double 
time thereafter calculated on a daily basis. 
Provided that all overtime worked on a Sunday 
shall be at double time and all overtime worked 
on a holiday prescribed in Clause 10.—Holidays 
shall be paid at triple time. 

(4) The provisions for meals and meal breaks in 
Clause 9(5) shall also apply to overtime worked 
under this clause. 

(5) Deep mine pumpers working six or seven day 
rosters shall be paid overtime for all time worked 
in excess of eight hours at the rate of double time. 
Provided that payment for overtime on Sundays 
shall be in accordance with subclause (3) hereof. 

(6) An employee required to work overtime on a 
Saturday shall be afforded at least five hours' 
work or paid for five hours at the appropriate rate 
except where such overtime is continuous with 
overtime commenced on the previous day. 

(7) Break After Overtime 
When overtime is worked it shall, whenever 

reasonably practicable, be so arranged that em- 
ployees have at least eight consecutive hours off 
duty between the work of successive days. 

Any employee who works so much overtime 
between the termination of the employee's ordi- 
nary hours of work on one day and the commence- 
ment of the employee's ordinary hours of work on 
the next day that the employee has not had at least 

eight consecutive hours off duty between those 
times shall, subject to this subclause, be released 
after completion of such overtime until the 
employee has had eight consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. If on the instruc- 
tions of the employer such an employee resumes 
or continues work without having had such eight 
consecutive hours off duty the employee shall be 
paid at double time until released from duty. The 
employee shall then be entitled to be absent for 
eight consecutive hours without loss of pay for 
ordinary hours of work occurring during such 
absence. 

(8) Call Back 
An employee recalled to work overtime after 

leaving the employer's business premises 
(whether notified before or after leaving the 
premises) shall be paid for a minimum of four 
hours' work at the appropriate rate for each time 
so recalled provided that, except in the case of 
unforeseen circumstances arising, the employee 
shall not be required to work the full four hours 
if the job to be performed is completed within a 
shorter period. This subclause shall not apply in 
cases where it is customary for an employee to 
return to the employer's premises to perform a 
specific job outside the employee's ordinary 
working hours, or where the overtime is continu- 
ous (subject to a reasonable meal break), with the 
completion or commencement of ordinary work- 
ing time. 

Overtime worked in the circumstances speci- 
fied in this subclause shall not be regarded as 
overtime for the purpose of subclause (7) of this 
clause where the actual time worked is less than 
four hours on such recall or on each of the such 
recalls. 

(9) Work During Crib 
For work required to be performed during the 

agreed crib time and thereafter until a crib break 
is taken, an employee shall be paid at overtime 
rates. Subject to the provisions of Clause 7(4) an 
employee shall not be compelled to work for more 
than five hours without a break for crib. 

(10) Standby 
When an employee is required to remain in 

readiness for a call to work after the employee's 
ordinary working hours, the employee will be paid 
at ordinary rates for the time the employee is so 
required. Provided that in cases where the em- 
ployee is notified of the requirement to commence 
work at a specified time, then payment shall be 
made for a minimum of three hours at overtime 
rates. 

9.—Shift Work. 
(1) Subject to the provisions of Clause 7.—Hours, and 

the other provisions of this clause, employees may 
be rostered to work on a rotational shifts basis or, 
alternatively on a permanent shift basis, or any 
combination thereof. 

(2) Subject to any alternative agreement between an 
employer and the Union, ordinary hours worked 
between 3.00 p.m. and 10.00 p.m. Monday to 
Friday shall attract a penalty of 15% of the 
ordinary rate of pay, and ordinary hours worked 
between 10.00 p.m. and 8.00 a.m. Monday to 
Friday shall attract a penalty of 25% of the 
ordinary rate of pay. 

(3) Employees rostered to work ordinary hours on 
weekends as provided for under subclause (3) of 
Clause 7.—Hours shall, in lieu of the penalties 
prescribed in subclause (2) hereof, be paid at the 
rate of time and a half for the first three hours and 
then double time on a Saturday and double time 
for all time worked on a Sunday. 
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(4) For the purposes of this Award, shifts which 
commence on one day, including weekends and 
public holidays prescribed in Clause 10.—Holi- 
days, but the majority of the shift hours are 
worked on the following day, the shift shall be 
deemed to be a shift worked on that following day. 

This shall not affect an employee's entitlement 
to penalty payments prescribed in subclause (2) or 
(3) of this clause unless the shift worked is 
deemed to be worked on a holiday, in which case 
the rate prescribed in Clause 10.—Holidays will 
apply in lieu of such penalties. 

(5) An employee required to work in excess of 10 
continuous hours inclusive of crib time shall be 
allowed a paid meal break of at least 20 minutes 
and shall be either supplied with a meal or be paid 
$5,12 in lieu thereof. This entitlement shall not 
apply if the employee was notified at least 24 
hours prior to the requirement to work the 
extended hours. 

10.—Holidays. 
(1) The following days or the days observed in lieu 

shall be observed as paid holidays without 
deduction of pay, namely Australia Day (January), 
Labour Day, Good Friday and Anzac Day, 
together with all other days except Christmas Day, 
Boxing Day, New Year's Day, Easter Saturday, 
Easter Monday and the Sovereign's Birthday 
gazetted from time to time as public holidays 
which are observed generally by the public in 
Western Australia. In addition, a day to be known 
as Picnic Day shall be observed on Foundation 
Day unless the parties agree to some alternative 
date. 

Provided that any employee who without good 
and sufficient reason fails to work on the working 
day immediately preceding a holiday or the first 
working day following such a holiday shall not be 
entitled to payment for such holiday. 

(2) If a recognised holiday falls within an employee's 
period of annual leave and is observed on a day 
which ordinarily would have been a working day, 
there shall be added to the period of such leave one 
day, being an ordinary working day, for each such 
recognised holiday, or a day shall be added to the 
employee's annual leave entitlement to be taken 
at some future date. 

(3) Payment for a holiday prescribed by this clause 
shall be at the employee's ordinary rate of pay for 
the hours the employee would have been rostered 
to work on that day, plus an additional amount 
equal to 35% of the ordinary rate of pay. 

(4) Where an employee is rostered off on a holiday 
prescribed by this clause, the employee shall have 
one day added to the annual leave entitlement. 

(5) Where an employee is required to work on a 
holiday prescribed by this clause, the hours so 
worked shall be paid at the rate of double time, in 
addition to the employee's ordinary rate of pay. 

An employee shall be paid for a minimum of 
three hours' work on a holiday so worked. 

(6) Any employee not required to work on a holiday 
prescribed in subclause (1) hereof who changes 
employment from one employer to another after 
the working day immediately preceding, but 
before the first working day following, such 
holiday shall, subject to the provisions of sub- 
clause (1) hereof, receive payment for such 
holidays from the employer by whom the em- 
ployee is employed on the first working day 
following the holiday and the said employer shall 
have the right to recover from the employer by 
whom the employee was employed on the 
working day immediately preceding the holiday 
80 per centum of the amount of the payment made 
to the employee. 

(7) Any employee not required to work on a holiday 
prescribed in subclause (1) hereof who through the 
operation of Mine Workers' Pensions Legislation 
is required to vacate the employment after the 
working day immediately preceding but before the 
first working day following such holiday, shall be 
entitled to payment for such holiday unless 
without good and sufficient reason the employee 
fails to work on the working day immediately 
preceding the holiday. 

11.—Annual Leave. 
(1) Subject to the provisions of this clause employees 

under this Award shall be entitled to six weeks' 
leave at the ordinary rate of pay in respect of each 
completed period of 12 months' continuous 
employment. 

(2) Continuous shift employees rostered to work on 
a rotational basis on Sundays and holidays shall 
be entitled to one week's additional leave to that 
otherwise prescribed by subclause (1) hereof. 

(3) The quantum of annual leave to be allowed to an 
employee shall be calculated in accordance with 
the provisions of this Award up to the end of the 
last pay period completed prior to 1 December 
each year. 

(4) Except as hereinafter provided, the leave pre- 
scribed in subclause (1) hereof, shall be taken— 
(a) in a period of four weeks commencing on and 

from the Monday immediately preceding 
Christmas Day, provided that in the years 
when Christmas Day falls on a Saturday or 
Sunday the period shall commence on and 
from the next succeeding Monday and in the 
years that Christmas Day falls on a Monday, 
the period shall commence on and from that 
day; 

(b) in a period of one week commencing on 
Easter Monday; 

(c) in a period of one week commencing at an 
agreed date or a date determined by the 
Tribunal, in August or September of each 
year. 

(5) The Union party to this Award will provide at 
least one-third (1/3) of the workforce on produc- 
tion if required during the recognised Christmas 
vacation and production will be permitted during 
other annual leave periods by volunteer labour as 
required. 

(6) Employees engaged during the period or periods 
referred to in subclause (4) hereof, shall be 
allowed equivalent time off with a maximum of 
30 days, or six weeks, at such time as may be 
mutually agreed upon between the employer and 
the employee but in any case before the subse- 
quent Christmas stand-down period. Provided that 
the operations of the mine at which the employee 
works will not, in the opinion of the manager, be 
affected by the granting of the leave at that time. 
The employee is under no obligation to provide 
work on die days known as Christmas Day, 
Boxing Day, New Year's Day and Easter Monday 
and, if no work is provided, the employee may 
claim payment for that day with a reduction in 
annual leave entidement. Provided also that any 
employee who works on Christmas Day or New 
Year's Day shall be paid at the rate of time and 
a half. 

(7) In the event of an employee being employed for 
a portion of a year only, the employee shall be 
entitled to such paid leave as is proportionate to 
the length of employment with the employer up 
to the date when annual leave is taken in 
accordance with the leave roster or as required by 
any general leave arrangements. In the latter case 
the employee shall not be entitled to work or pay 
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whilst the other employees of such employer are 
on paid leave. 

(8) Where no general leave arrangements apply, leave 
shall be taken following application by the 
employee, subject to the convenience of the 
employer and unless by approval of the employer 
no later than in the 12 months following the date 
the leave accrues. 

(9) The rate of pay payable during a period of annual 
leave shall be at the ordinary rate applicable at the 
date the leave commences. Provided that if the 
employee's ordinary rate has varied prior to the 
leave period because of the higher or lower duties 
provisions the rate payable on leave shall be an 
average of the employee's ordinary rate received 
over the four weeks prior to commencing the 
leave. 

(10) In addition to the ordinary rate payable during a 
period of annual leave, the employee shall receive 
a loading of 35% calculated on the employee's 
ordinary rate of pay or averaged rate as prescribed 
in subclause (9) hereof in respect of each week of 
leave or part thereof. 

(11) On resignation or termination the employee shall 
be entitled to any untaken accrued annual leave 
and, except where the termination is for miscon- 
duct or unauthorised absence, pro rata leave 
calculated on the basis of completed weeks of 
employment as a proportion of 52. 

(12) Any employee who changes employer in the 
course of the year, but who does not leave the 
industry, shall be required to take the aggregate 
number of days annual leave that the employee 
has qualified for and not cleared with all employ- 
ers in the preceding 12 months. 

12.—Sick Leave. 
(1) Any employee who is absent from work with an 

employer on account of personal illness or injury 
shall be entitled to paid leave of absence in 
accordance with the provisions of this clause. 

(2) (a) Except as provided in paragraph (b) hereof 
each employee shall be credited on 1 July in 
each year with 105 hours' leave for the 
ensuing year. 

(b) The entitlement to paid sick leave prescribed 
in paragraph (a) hereof shall, in respect of 
employees who commence employment after 
1 July in any year, be reduced by two hours 
per week or part thereof being the period of 
time the employee commenced after 1 July 
in the relevant 12 month period. 

(3) Leave allowable under this clause, which is not 
availed by an employee during the time it accrues, 
shall be allowed to accumulate without limitation. 

(4) Any leave taken shall be deducted from the leave 
accumulated, the balance, if any, remaining to the 
credit of the employee, 

(5) Any employee who seeks payment for an absence 
due to personal illness or injury pursuant to this 
clause will endeavour at the earliest practical 
opportunity and, wherever possible before the end 
of the shift in which the absence first commenced, 
to ensure that the supervisor is notified of the fact 
of that absence the nature of the injury or illness 
and its foreseeable duration. 

(6) An employee who is absent from work for reason 
of will health or injury and who seeks either 
authorised paid or unpaid leave in respect of that 
absence shall supply to the employer a medical 
certificate issued by a medical practitioner or 
some other evidence satisfactory to the employer, 
which certifies that the employee was unable to 
attend work for the period of the absence because 
of personal ill health or injury. Provided that the 
employee shall not be required to produce a 
medical certificate or other required evidence with 

respect to a total of five days in the relevant 12 
months' period, except that any absence exceed- 
ing two days at any one time shall require the 
necessary medical certificate or other required 
evidence. 

(7) Any employee who claims authorisation and/or 
payment for an absence pursuant to subclause (2) 
of this clause shall submit that claim to the 
company on the appropriate application form by 
no later than the day on which the employee first 
resumes normal duty. 

(8) An employee shall not be entitled to paid sick 
leave of absence for any period in respect of which 
the employee is entitled to workers' compensa- 
tion. 

(9) The employee shall be paid for each day of leave 
allowable under this clause at the ordinary rate for 
the employee's class of work. Payment shall not 
include shift penalties. 

For the purpose of this subclause a day shall be 
the number of ordinary hours an employee was 
rostered to work on that day. 

(10) An employee whose employment terminates for 
any reason, shall be granted payment for the hours 
of leave accrued and not taken. 

(11) Where an employer gives notice of termination of 
employment to an employee who is absent from 
work on paid sick leave, the termination of 
employment shall not take effect until the em- 
ployee's paid sick leave has expired or the 
employee is fit for duty, whichever happens first. 

(12) Notwithstanding the other provisions of this 
clause, an employee who has not less than 350 
hours of leave credit under this clause, may on 
request to the employer not more than once in each 
calendar year, be paid out for hours of credit in 
excess of 350 and the total credits shall be reduced 
accordingly. 

Provided that payment under this subclause 
shall be limited to the untaken hours of credit in 
any relevant 12 months' period to a total of not 
more than 105 hours, after 1 July 1990. 

13.—Consultative Committees. 
(1) By mutual agreement of the employers and the 

Unions engaged in the coal industry. Consultative 
Committees may be established on an industry or 
enterprise level. 

(2) Consultative Committees may be established as 
standing committees or ad hoc committees. 

(3) Where agreement is reached to establish a 
Consultative Committee the parties shall deter- 
mine the rules and practices applying to such 
Committee and a copy of such rules and practices 
shall be supplied to each member of the Commit- 
tee. 

(4) The role of Consultative Committees shall be 
founded on the principal objective of improving 
the efficiency of the industry and/or enterprise 
whilst at the same time maintaining and improv- 
ing the standard of working life, the job security, 
the overall skills and employment advancement 
opportunities for employees. 

(5) The aim of the Committees is to provide an 
environment for greater two-way communication 
and in doing so establish a forum in which 
employees are able to express their points of view 
and thus an opportunity to influence management 
decision making and also allow management to 
utilise employee knowledge and experience. 

(6) Appropriate training shall be provided for mem- 
bers of consultative committees. 

Members shall not be financially disadvantages 
through time and expense whilst engaged in such 
training. 
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(7) The role of Consultative Committees shall not 
affect the rights of the Union or an employer in 
relation to the negotiation of industrial matters and 
award provisions under the Act. 

14.—Compassionate Leave. 
In the event of the death of an employee's spouse, child, 

parent, brother or sister (including in-laws), de facto spouse, 
step child, parent-in-law, grandparents or foster parent, and 
upon production of satisfactory proof of such death, the 
employee shall be entitled to a maximum of two days' leave 
at the ordinary rate of pay provided that such leave shall be 
extended to cover the balance of the shift without loss of pay 
if the employee receives notification of the death when at 
work. 

Subject to the agreement of the Manager or in the event 
of dispute by order of the Tribunal, an employee absent from 
work because of pressing domestic need shall be deemed to 
be entitled leave up to one day at the ordinary rate of pay. 

15.—Maternity Leave. 
(1) Eligibility for Maternity Leave 

An employee who becomes pregnant shall, 
upon production to her employer of a certificate 
from a duly qualified medical practitioner stating 
the presumed date of her confinement, be entitled 
to maternity leave provided that she has had not 
less than 12 months' continuous service with that 
employer immediately preceding the date upon 
which she proceeds upon such leave. For the 
purpose of this clause maternity leave shall mean 
unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from six to 52 weeks and 
shall include a period of six weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period of 
leave to be taken. 

(d) An employer by not less than 14 clays' notice 
in writing to the employee may require her 
to commence maternity leave at any time 
within the six weeks immediately prior to her 
presumed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising out of 
the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 21 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the. consent of 
the employer, be shortened by the employee 
giving not less than 21 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity Leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then— 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or. in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available, for which 
the employee is qualified and the duties of 
which she is capable of performing, she shall 
be entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 
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(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave 

taken pursuant to subclauses (3) and (6) hereof 
does not exceed 52 weeks— 

(a) An employee may, in lieu of or in conjunc- 
tion with maternity leave, take any annual 
leave or long service leave or any part thereof 
to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision 

to the contrary, absence on maternity leave shall 
not break the continuity of service of an employee 
but shall not be taken into account in calculating 
the period of service for any purpose of any 
relevant award or agreement. 

(9) Termination of Employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this Award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) hereof, to the position which she held 
immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 

except where her employment continues 
beyond the 12 months' qualifying period. 

16.—Jury Service. 
An employee who receives a summons for jury service 

or a subpoena to attend as a Crown witness at a properly 
constituted court who as early as practicable thereafter 
notifies the management of the place, date and time at which 
the employee is required to attend and who resumes normal 
duties as early as practicable after discharge from such 
service and who provides to the management proof of such 
service and of the fees, payments or allowances received 
(excluding travel and accommodation allowances) therefore 
shall be entitled to receive from the employer the difference, 
if any, between the total amount of such fees, payments or 
allowances and what would have received from the 
employer calculated at the ordinary rate of pay for the time 
necessarily occupied by such service or in connection 
therewith. 

17.—Long Service Leave. 
(1) Right to Leave 

An employee shall, as herein provided, be 
entitled to leave with pay in respect of long 
service. 

(2) Long Service 
(a) The long service which shall entitle an 

employee to such leave shall, subject as 
herein provided, be continuous service 
within the "industry". 

(b) Such service shall include— 
Absence by an employee on account of 

compensable injury, on recognised holidays, 
annual leave, sick leave, long service leave 
or attendance for compulsory medical exam- 
ination in connection with die employment, 
attendance at any Court under subpoena 
issued out of that Court or with the permis- 
sion of the management, bona fide absence 
by a union official from work to attend to 
union business. 

(3) Period of Leave 
On and after the date of commencement of this 

Award, entitlement shall accrue at the rate of 13 
weeks for each eight years of continuous service. 

(4) Payment for Period of Leave 
(a) An employee shall be entitled to be paid for 

each week of leave to which the employee 
has become entitled or is deemed to have 
become entitled at the ordinary rate of pay 
applicable at the date the leave commences. 

(b) Such rate of pay shall be the rate applicable 
to the employee for the ordinary weekly 
hours which are prescribed by this Award. 

(c) In addition to the ordinary rate of pay an 
employee proceeding on long service leave 
in accortknce with the provisions of this 
clause, or is entitled to payment in lieu 
therefore shall be entitled to a loading of 
1772% calculated on the employee's ordi- 
nary rate of pay. 

(d) Where the services of an employee are 
terminated through operation of mine em- 
ployees' pensions legislation because of age, 
or by the employer because of ill health, that 
employee shall be granted payment on the 
basis of one day's pay at the ordinary rate of 
pay for the employee's class of work for each 
shift of entitlement accumulated by the 
employee in respect of which long service 
leave has not already been taken. 

(e) Where an employee dies payment shall be 
made to the legal personal representative of 
the deceased employee on the basis of one 
day's pay at the ordinary rate of pay for the 
employee's class of work for each shift of 
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entitlement accumulated and in respect of 
which long service leave has not already been 
taken. 

(f) On the termination of employment (other 
than by dismissal for serious misconduct) an 
employee who at the date of such termination 
has accumulated a minimum of 13 weeks' 
entitlement shall be granted payment on the 
basis of one day's pay at the ordinary rate of 
pay for the class of work for each shift of 
entitlement accumulated and in respect of 
which long service leave has not already been 
taken. 

(g) An employee who, whether before or after 
the commencement of operation of this 
subclause has accumulated a minimum of six 
completed years of continuous employment, 
whose services are terminated by the em- 
ployer because of slackness of trade and who, 
notwithstanding the circumstances that the 
employee has taken all reasonable steps so to 
do has been unable up till four months of the 
date of such termination, or up till the 
attainment of the age of 60 years or up till the 
employee's death (whichever happens first) 
to obtain further employment in the industry 
and in respect of whom upon application 
made on his/her behalf, the Tribunal certifies 
that reasonable steps were taken to obtain 
such work shall be granted payment, to be 
made to the employee in the case of death to 
a personal representative, on the basis of one 
day's pay at the ordinary rate of pay for the 
employee's class of work for each shift or 
entitlement and in respect of which long 
service leave has not already been taken. 

(5) Taking Leave 
(a) In a case to which subclause (3) hereof 

applies— 
(i) Leave shall be granted and taken as soon 

as reasonably practicable after the right 
thereto accrues due or at such time or 
times as may be agreed between the 
employer and the employee or in the 
absence of such agreement at such time 
or times as may be determined by the 
Tribunal having regard to the needs of 
the employer's establishment and the 
employee's circumstances. 

(ii) Except where the time for taking leave 
is agreed to by the employer and the 
employee or determined by the Tribunal 
the employer shall give to an employee 
at least one month's notice of the date 
from which leave is to be taken. 

(iii) An employee who has accrued 13 weeks 
of entitlement may with the consent of 
the employer take such 13 weeks' leave 
and any long service leave subsequently 
accumulated by the employee, in peri- 
ods of not less than two weeks at such 
times as are agreed to between the 
employee and the employer. 

(iv) Where during the period an employee is 
on long service leave a public holiday 
falls on what would have been an 
ordinary working day, that employee 
shall have his period of leave extended 
by length of such holiday. 

(b) Payment shall be made in one of the 
following ways— 

(i) in full before the employee goes on 
leave; 

(ii) at the same time as the wages would 
have been paid had the employee re- 
mained at work; or 

(iii) in any other way agreed between the 
employer and the employee. 

(6) Previous Rights and Liabilities 
The provisions of this clause supersede the 

Miners* Long Service Leave Award, No. 104 of 
1955, but no right, obligation or liability accrued 
or incurred thereunder shall except to the extent 
otherwise provided in this clause, be affected 
hereby. 

(7) Notwithstanding anything elsewhere contained in 
this Award, an employee who has left a mine to 
act as General Secretary or other executive officer 
of the union and who is employed full-time in 
such capacity, shall be entitled to 13 weeks' long 
service leave with pay upon accumulation of 65 
shifts of entitlement, irrespective of whether such 
shifts are accumulated as an employee of an 
employer respondent to the Coal Mining Industry 
(Miners Western Australia) Award as amended, in 
the coal mining industry, or as General Secretary 
or other executive officer of the Union. Any 
portion of the 13 weeks' long service leave 
accumulated during service with the Union, as a 
full-time officer shall be paid for by the Coal 
Miners' Industrial Union of Workers of Western 
Australia, Collie. 

18.—The Union. 
(1) All employees engaged by the employers under 

this Award shall make application to become 
members of the Union within three weeks of their 
engagement. 

(2) The Union shall accept them as members provided 
that they are persons of good character and tender 
the entrance fees and subscriptions in accordance 
with the rules of the Union. 

(3) Seniority 
(a) In the event of an employee leaving a mine 

to act as general secretary or other executive 
officer of the Union or employees' inspector 
of mines, the employee shall retain seniority 
within the meaning of this Award, in the 
class of work and at the mine where 
employed at the time of so leaving. Provided 
that, if such mine has closed down or is about 
to close down, the employee may claim and 
shall rank for district seniority under this 
clause of this Award as from the date of first 
signing on in the industry. 

(b) The seniority of an employee shall date from 
the day the employee last signed on at the 
mine. Any employee refusing advancement 
shall revert to the back of the seniority list, 
but if such employee accepts advancement at 
a later date and reaches the top classification 
that employee then regains full seniority 
rights. 

(c) In the event of an employee being appointed 
as a deputy the employee shall revert to the 
bottom of the Miners' Union district senior- 
ity list should the appointment as deputy 
terminate. 

(4) The Union shall be entitled to have two union 
meetings to be held during paid time each month 
and shall not exceed 45 minutes' duration unless 
by consent of the mine manager. Further meetings 
to discuss issues of an important and/or urgent 
nature will be conducted during paid time pro- 
vided prior approval for the meeting has been 
obtained from the mine manager. 

19.—Prevention and Settlement of Disputes. 
(1) Consultation 

The parties to this Award are committed to the 
avoidance of lost time and lost production due to 
industrial disputes. To ensure that all disputes are 
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fairly dealt with, the following procedures must be 
followed— 
(a) The employee involved shall refer the matter 

to the Manager or his/her representative for 
resolution. The Manager will, if the matter is 
referred in writing, provide an answer within 
two days, or otherwise as soon as it is 
reasonably possible, but in any case will 
advise the employee of the time by which an 
answer will be provided. 

(b) If the matter is not then resolved the 
employee is to refer the matter to the Branch 
Official of the Union and together the matter 
will be discussed with the Manager or his/her 
representative and they will agree to a time 
period to attempt to resolve the matter. 

(c) If the matter is not settled it should then be 
referred to the District Officials of the Union 
who will then confer with the appropriate 
employer representative and they will agree 
to a time period to attempt to resolve the 
matter. 

(d) If there is still no resolution the Company's 
senior representative will enter into discus- 
sions with the District Officials in an effort 
to produce a solution before referral to the 
Tribunal. If the matter is still not settled it 
shall be submitted to the Tribunal as a 
dispute for resolution. 

(e) Until the matter is determined, the parties 
shall endeavour to ensure that employees 
continue normal work. Provided that such 
continuation of normal work shall not preju- 
dice the outcome of the dispute. 

(0 By agreement between the parties the above 
steps may be bypassed in favour of discus- 
sions between the parties at the most senior 
level and failing agreement referral to the 
Tribunal. 

(2) Reduction in Classification 
Where an employee fails to make a reasonable 

effort to maintain production, or is a frequent 
absentee from work without lawful excuse, he/she 
may be reduced by the management to a lower 
classification at the lower rate of pay, provided 
that such employee has been previously warned in 
the presence of the Branch Officials of the Union 
that continued default on his/her part will lead to 
a reduction in classification, and provided also 
that the Union may appeal against any such 
reduction to the Tribunal, which may make an 
order as it sees fit in relation to such reduction. 

(3) Industrial Action 
Prior to any industrial action occurring the 

following procedures shall be followed— 
(a) The District Officials shall be contacted by 

the Branch Officials and advised of the 
situation. 

(b) The Secretary of the Union may then give 
notice in writing that the resolution of the 
dispute is not proceeding satisfactorily. 

(c) Upon receipt of the written notice referred to 
in paragraph (b) hereof by the employer, the 
Manager or the nominated employer repre- 
sentative shall immediately attempt to re- 
solve the differences. 

(d) The union and its members shall be relieved 
of their commitment not to take industrial 
action five days after the day of receipt by the 
employer of the written notice referred to in 
paragraph (b) hereof, provided that the five 
days shall not include weekend days and 
public holidays. 

20.—Wages Recording and Payment. 
(1) The employer shall keep or cause to be kept a 

record or records containing the following particu- 
lars— 
(a) the name of each employee; 
(b) the classification of the employee's work; 
(c) the hours worked on each shift day and each 

week; 
(d) the wages, overtime (if any) entitlements and 

allowances paid each pay period. 
(2) The employer's wages records shall be open to 

inspection of the accredited District Official by 
arrangement with the employer at a convenient 
time during normal office hours and the said 
official shall on request be provided with a copy 
of relevant information or be allowed to take 
necessary extracts therefrom. 

(3) Wages shall be paid fortnightly by direct deposit 
into the employee's nominated bank or credit 
union account at the discretion of the employer. 

(4) On the day before pay day each employee shall be 
issued with a pay advice slip to be retained by the 
employee. On this slip the employer shall clearly 
detail the employee's name, hourly rate, overtime, 
penalties, allowances, bonus gross wage, deduc- 
tions and the nett wage. 

(5) On termination or resignation of employment the 
employer shall pay to the employee all moneys 
payable to that employee before the employee 
leaves the premises or the same shall be forwarded 
to the employee by post on the following day. 

(6) No deduction shall be made from an employee's 
wages unless the employer agrees and the em- 
ployee has authorised such deduction in writing. 

21.—Reduction of Workforce. 
(1) In the event of a reduction of hands in the district 

the employers bound by this Award shall retrench 
the employees most junior in order of district 
seniority. District seniority shall be reckoned from 
the day that an employee first signed on at any 
mine in the district followed by continuous 
service. 

(2) Re-employment in the industry of employees 
retrenched pursuant to the provisions of this clause 
shall be in order of district seniority, provided that 
any such employee shall be allowed a maximum 
period of 21 days to resume work following an 
offer of employment. 

(3) If it becomes necessary for the operation of this 
clause, employees may be transferred from mine 
to mine in the district. 

(4) In order to give effect to the provisions of this 
clause employers bound by the Award shall 
retrench, engage or transfer the employees af- 
fected as required by the circumstances. 

(5) Nothing contained in this clause shall apply to an 
employee dismissed for gross misconduct or 
refusal to obey lawful orders. 

(6) The terms and conditions under which retrench- 
ments are to occur shall be negotiated between the 
employer and the Union. Should the employer and 
the Union be unable to arrive at a mutual 
agreement with regard to the operation of this 
clause, the subject of the disagreement shall be 
referred to the Tribunal. 

22.—Variable Duties. 
(1) An employee called up to work in any one day in 

a grade carrying a higher rate than the employee's 
usual classification shall be paid the higher rate for 
the whole week. 

(2) In the event of an employee being called upon to 
work temporarily in any one day in a grade lower 
than that in which the employee is usually 
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employed, the employee shall suffer no reduction 
in wages. 

For the purposes of this subclause the term 
"wages" shall not include wet work allowance, 
afternoon or night shift allowances, or any other 
special allowances unless the condition of work 
in the grade to which the employee is transferred 
entitled the employee to such allowances or 
allowance. 

(3) The foregoing provisions of this clause shall not 
apply to pumpers, provided that where employees 
are employed as relieving pumpers they shall be 
subject to such provisions for periods of up to 10 
shifts of work. 

(4) Incapacitated Employees 
In the event of any employee being so incapac- 

itated by accident, illness or age as to be unable 
to adequately perform the work in order to earn 
the minimum wage at that grade of work at which 
the employee is employed, the employee may be 
allowed, after receiving the sanction of the union, 
to perform any work which may be agreed upon 
between the employer and the union, and a rate of 
pay shall be fixed by mutual agreement between 
the employer, the union and the employee. In the 
event of these three parties being unable to agree, 
the matter shall be referred for settlement to the 
Tribunal. 

23.—Special Rates and Provisions. 
Part A—General Provisions 

(1) Disputes 
Any dispute arising in relation to the circum- 

stances under which an allowance is claimed 
under this clause shall be referred to the Tribunal. 

(2) Travel 
(a) Where an employee is required to work 

outside the usual hours of duty and has to 
provide the employee's own conveyance, the 
employer shall pay such employee an allow- 
ance of 45.5 cents per km for all kilometreage 
travelled from the employee's place of abode 
or the local Post Office, whichever is the 
nearer to the place of work and return, 
provided that this allowance shall be paid for 
one vehicle only in respect of each five 
employees working in the same locality and 
able to travel conveniently in the same 
vehicle. 

This allowance shall be increased from 
time to time in accordance with the relevant 
Public Service Award or Agreement. 

(b) Where a bus service is provided, or any other 
form of public transport, the employer shall 
pay all charges in respect of fares for the 
transport of employees to and from work in 
excess of $ 1.50 per fortnight per employee. 
The employee concerned shall pay all 
charges up to and including $1.50 per 
fortnight. 

(c) Any additional expense involved by the 
establishment of a bus service for the 
employees to and from Allanson shall be 
borne by the employers and any employees 
concerned in equal shares. 

(d) An employee living south east of the town of 
Collie being off the established bus route and 
using the employee's own conveyance to 
travel from place of residence to the mine site 
shall be entitled to payment of two full 
travelling allowances per week. 

It should be noted that— 
(i) An employee living at Bunbury or 

surrounding districts, e.g. Australind, 
Easton, Boyanup or on the Roelands 
Highway, e.g. Allanson and travelling 

to the mine site shall not be entitled to 
any such payment. 

(ii) An employee in order to qualify for 
payment of two full travelling allow- 
ances per week will be required to 
attend work for a minimum of two shifts 
over the five shift working week. 

(iii) In the event that an employee is only 
present for one shift during the five shift 
working week travelling entitlement 
shall be reduced from two to one. 

(iv) In the event that an employee worked 
overtime on each working day during 
the week (i.e. five times) the travelling 
entitlement shall increase from two to 
seven. This shall apply to Griffin em- 
ployees only. 

(v) Further, in the event that an employee 
works overtime on Saturday, one further 
travelling allowance shall be paid. 

(vi) An employee to be entitled to this 
allowance must use the employee's own 
conveyance from place of residence to 
the mine site. 

Any employee travelling from place 
of residence to a scheduled bus route 
point and thereafter utilising the bus 
service (in part) shall not be entitled to 
this allowance. 

(3) First Aid 
(a) All employees holding a third year First Aid 

Medallion shall receive $7.93 per week in 
addition to the ordinary rate. 

(b) Any person holding a current third year First 
Aid Certificate may be nominated as a first 
aid person who shall see that the first aid 
room equipment and stores are maintained in 
proper order and condition. The employee 
shall be paid $10.70 per week for this duty 
in addition to the ordinary rate for the 
employee's class of work. 

(4) Wet Work 
(a) Subject to paragraph (c) hereof, if any 

employee whether on the surface or under- 
ground, be compelled to work in water, or if 
water or rain drips on the employee in 
sufficient quantity to inconvenience the em- 
ployee working, or if through any other 
circumstances in the ordinary course of 
employment the employee should come into 
contact with water which would cause the 
employee to become sufficiently wet or to 
inconvenience the employee working, the 
employee shall be paid $1.60 per shift extra. 

(b) The entitlement to an allowance under this 
paragraph shall not be affected by an em- 
ployee's entitlement to an allowance under 
paragraph (c) hereof, provided that the 
disabilities referred to in paragraph (a) hereof 
are separately incurred during the shift for 
which the employee claims the allowance 
prescribed in paragraph (c) hereof. 

(c) Notwithstanding the provisions of paragraph 
(a) of this subclause, a pumper (deep mine) 
or other employee working in an under- 
ground mine who is required to work in a 
sump for part of a shift, and by reason of that 
work is required to remove clothing to carry 
out the work or otherwise results in the 
clothes becoming saturated, shall be paid an 
allowance of $6.56 per shift for such disabil- 
ity- 

(5) Industrial Clothing 
Each employee under this Award shall be 

entitled to receive two sets of industrial outer 
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clothing per year and one pair of safety boots 
without charge. 

Safety boots shall be issued at commencement 
of employment on a purchase voucher basis. 
Damaged or worn out boots shall be replace if 
returned for exchange to the Manager. 

Part B—Western Collieries Ltd 
(1) Development Allowance 

Employees working at the face in main dip 
development places, which is taken to be dip 
development of undrained virgin ground, shall be 
paid an additional $12.59 per week, 

(2) Artificial Light 
Employees at open cut workings which shall 

include gantries situated elsewhere but handling 
open cut coal and at all bins into which open cut 
coal is tipped who ordinarily entitled to a shift 
allowance for work done on afternoon or night 
shift shall, in addition to the allowance, be paid 
at the rate of $ 1.92 per shift for all work done on 
afternoon shift and for all work done on night shift 
at the rate of $3.86 per shift. 

(3) Underground Transport 
Any employee in charge of transporting men to 

work underground shall be paid an allowance of 
$5.05 per week. 

(4) Sanitary 
The following allowances shall be paid to an 

employee for performing the undermentioned 
duties— 

(a) handling a pan when required so to do—56 
cents; 

(b) changing a pan when required so to do— 
$1.10; 

(c) changing and disposing of a pan when 
required so to do—$ 1.23. 

Part C—Griffin Coal Mining Company Pty Ltd 
(1) Artificial Light 

Employees at open cut workings which shall 
include gantries situated elsewhere but handling 
open cut coal and at all bins into which open cut 
coal is tipped who ordinarily entitled to a shift 
allowance for work done on afternoon or night 
shift shall, in addition to the allowance, be paid 
at the rate of $3.21 per shift for all work done on 
afternoon shift and for all work done on night shift 
at the rate of $6.43 per shift. 

(2) Dust 
Employees shall be paid a dust allowance of 

$1.03 per shift extra to compensate for the 
inconvenience of dust from drilling and handling 
of coal or overburden and in associated areas. 

This payment shall not apply where wet 
conditions occur and an allowance under sub- 
clause (4) Wet Work of Part A of this clause is 
paid. 

(3) Fumes 
Employees engaged in refuelling and pre shift 

servicing at the fuel island shall be paid an 
allowance of $2.06 per shift extra to compensate 
for the inconvenience of fumes from the concen- 
trated handling of fuel. 

(4) Equipment on Steep Slopes 
Operators of equipment on grades which re- 

quire extraordinary skills and occasions unusual 
operator discomfort shall be paid $3.09 per shift 
extra, such grades being— 
• Tracks Dozers, steeper than 1:1.3 (37°) 
• Tracked Drills over Hebe tunnels, steeper than 

1:3 (18.5°) 
• Rubber Tyred Dozers, steeper than 1:3 (18.5°) 

(5) Hebe Tunnels 
Employees engaged in work in the underground 

Hebe tunnels including FEL drivers, roof bolt 
extraction, installing and repositioning pumps 
shall be paid $3.09 per shift extra. 

(6) West Wall 
Employees engaged in drilling and cable bolt- 

ing on the West Wail shall be paid $3.09 per shift 
extra to compensate for the dust and associated 
conditions. This payment shall be in lieu of the 
dust allowance prescribed in subclause (2) above, 
but shall be in addition to wet work allowance 
prescribed in subclause (4) of Part A of this clause. 

24.—Preserved Matters. 
Notwithstanding any other provisions of this Award, the 

following provisions of this clause shall continue to apply 
and prevail over any other contrary provision of this Award 
until otherwise agreed by the parties involved and/or ratified 
or determined by the Tribunal. 

A. ANNUAL LEAVE 
(1) The rate of pay for such annual leave shall be— 

(a) In the case of those employees who take their 
leave before or during the recognised annual 
Christmas vacation of the mines, the rate payable 
on the last working day of the period taken for the 
calculation of their holiday entitlement. 

(b) In the case of those employees who take their 
leave at a time other than the Christmas vacation 
the rate payable on the last working day preceding 
such leave, provided that in respect to the Easter 
and August leave, payment shall be made on the 
usual pay day. 

(2) In the event of an employee being employed by an 
employer for portion only of a year, the employee shall only 
be entitled to such leave on full pay as is proportionate to 
the length of service during that period with such employer 
and, if such leave is not equal to the leave given to the other 
employees, the employee shall not be entitled to work or pay 
whilst the other employees of such employer are on leave 
on full pay. 

B. SICK LEAVE 
(1) Where practical, within 24 hours, but not later than 

72 hours of the commencement of such absence, the 
employee shall inform the employer of inability to attend for 
duty and, as far as practicable, state the nature of the injury 
or illness and the estimated duration of the absence. 

(2) An employee shall prove to the satisfaction of the 
employer (or in the event of a dispute, of the Tribunal) 
inability on account of such illness or injury to attend for 
duty on the day or days for which sick leave is claimed. 

(3) An employee shall be paid for the ordinary hours of 
leave allowable under this clause at ordinary rate of pay, 
plus an additional amount equal to 17t% of the ordinary rate. 

(4) (a) An employee who dies, who is retrenched, whose 
services are terminated through operation of the 
Mineworkers' Pensions Legislation because of 
age, or who is invalided out of the industry and 
who at the date of such retrenchment, death, 
retirement or invalidity has accrued in excess of 
12 days of unused sick leave shall be granted 
payment on the basis of one ordinary day's pay for 
each day of sick leave accrued and not cleared. 

(b) The provisions of paragraph (a) hereof shall only 
apply to an employee retrenched pursuant to the 
provisions of Clause 21.—Reduction of 
Workforce, of this Award. 

(c) Notwithstanding the above provisions the em- 
ployer initiating retrenchment shall be liable for 
the payment of unused sick leave to an employee 
so retrenched. 
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(5) Any employee who changes employment within the 
industry and maintains continuity of employment shall be 
entitled to credit by the new employer of all sick leave 
accumulated but not cleared whilst in the former employ- 
ment. 

C. ACCIDENT PAY 

(1) An employee in receipt of weekly payments under the 
provisions of the Workers' Compensation Act. shall be 
entitled to receive accident pay from the employer subject 
to the following conditions and limitations— 

(a) An employer shall pay, or cause to be paid 
accident pay the incapacity of the employee, 
within the meaning of the said Act until such 
incapacity ceases or until the expiration of a 
period of 78 weeks from the date of injury, 
whichever event shall first occur. 

(b) (i) For the initial period of 39 weeks from the 
date of injury, a weekly payment represent- 
ing the difference between the weekly- 
amount of compensation paid to the em- 
ployee by virtue of the said Act and the 
weekly amount the employee would have 
received by virtue of this Award had the 
employee been on paid sick leave at the date 
of the injury. 

(ii) For a further period of 39 weeks, a weekly- 
payment representing the difference between 
the weekly amount of compensation paid to 
the employee by virtue of the said Act and 
ordinary rate of pay prescribed from time of 
time for the classification of the incapaci- 
tated employee at the date of injury. 

(2) In respect of incapacity for part of a week the amount 
payable to the employee as accident pay shall be calculated 
as a proportion of the full ordinary weekly rate. 

(3) An employee shall not be entitled to any payment 
under this clause in respect of any period of paid annual 
leave or long service leave, or for any paid public holiday. 

(4) In the event that an employee receives a lump sum in 
redemption of weekly payments under the said Act, the 
liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(5) Where the employee recovers damages from the 
employer or from a third party in respect of the said injury 
independently of the said Act, the employee shall be liable 
to repay to the employer the amount of accident pay which 
the employer has paid under this clause and the employee 
shall not be entitled to any further accident pay thereafter. 

D. CONTRACT WORK 

(1) No work may be performed by contract unless the 
contract be approved by the Delegate Board of the Union 
and every such contract shall contain, or be deemed to 
contain, a covenant that the employee shall receive at least 
the minimum wage provided by this Award for the particular 
class of work to which the contract relates. 

(2) If the Delegate Board of the Union refuses to approve 
of the contract, the matter may be referred for determination 
to the Tribunal. 

25.—Liberty to Apply. 

Liberty is reserved to any party to this Award to amend 
all or any of the following clauses— 

Clause 6.—Contract of Service 
Clause 8.—Overtime 
Clause 9(5)—Shift Work 
Clause 10.—Holidays 
Clause 11.—Annual Leave 
Clause 17.—Long Service Leave 
Clause 24.—Preserved Matters 
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26.—Wage Schedules. 
Schedule 1—Western Collieries Ltd 
(1) Employees of the age of 19 years and upwards shall 

be paid not less than the following rate per week— 
Rate 

Per Week 
$ 

Prospect Surface Driller 473.20 
Surface Hand—General Duties (Includes all 
general employees, store truck drivers (in- 
cluding truck fitted with self loading crane 
hoist attachment), motor truck drivers to 20 
tons, crane driver not exceeding lifting 
capacity 5 tons and drivers of miscellaneous 
equipment) 466.20 
Underground Shiftman General Duties 
Open Cut Borer Shotfirer 
Lubricator 
Ancillary Earth Moving Equipment at Deep 
Mine 480.60 
Motor Truck Drivers of over 20 tons but not 
exceeding 50 tons 
Bulldozer Driver 
Grader Drivers 487.60 
Pumper (Deep Mine) 491.20 
Composite Miner 
Winding Engine Driver 
Drivers of— 
Trucks of 50 tons and over but not exceeding 
100 tons 
Scraper—Loader Drivers 
Front End Loader exceeding 7.6C metres 
Grader (Open Cut) 
Water Carts (Open Cut) 
Dozer (Open Cut) 
Lubricator (Open Cut) 
General Duty Pumper (Open Cut) 
Bath House Attendant (Open Cut) 503.70 
Motor Truck Drivers of over 100 tons but not 
exceeding 110 tons 508.10 
Drivers of— 
120 ton trucks 
Coal Trucks (Open Cut) 
Scrapers (Open Cut) 
Wirtgen 512.40 
Drivers of— 
135 ton trucks 
Excavator Operator 519.00 
Drivers of— 
170 ton trucks and above 522.00 
Dragline Operator 

(a) On dragline of 15.25 but less than 26.75 
cubic metres capacity 545.80 

(b) On dragline of 26.75 but less than 46 
cubic metres capacity 557.40 

(c) On dragline of 46 but less than 99.5 
cubic metres capacity 563.90 

Dragline Trainee Operator 
(a) On dragline of 15.25 but less than 26.75 

cubic metres capacity 519.60 
(b) On dragline of 26.75 but less than 46 

cubic metres capacity 526.50 
(c) On dragline of 46 cubic metres capacity 

or over 538.20 
Bucket Wheel Operator 

(a) Bucket Wheel Excavator Operator 558.20 
(b) Bucket Wheel Spreader/Operator 539.60 
(c) Bucket Wheel Excavator Attendant/ 

Trainee Bucket Wheel Excavator Oper- 
ator 539.60 

09237-7 
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Rate 
Per Week 

$ 
(d) Bucket Wheel Spreader Attendant/Trip- 

per Operator 516.60 
(e) Bucket Wheel Serviceman/Relief Trip- 

per Operator 498.20 
Provided that the Trainee Bucket Wheel 

Excavator Operator after 12 months' training 
and who is qualified for the Bucket Wheel 
Excavator Operator's Certificate and who is 
capable of operating will receive the same 
rate of pay as the Bucket Wheel Excavator 
Operator 

(2) Employees under the age of 19 years shall 
be paid the following rates per shift of 7 hours 

Under 16 years of age 222.50 
16 to 17 years of age 256.70 
17 to 18 years of age 284.30 
18 to 19 years of age 320.10 

19 years of age and over to be paid adult 
rates for the work being performed. 

(3) Production Bonus 
(a) In addition to the rates of pay prescribed in this 

clause, employees shall be entitled to an addi- 
tional flat amount of $44.80 per week production 
bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply to 
the Tribunal for a reduction or deletion of the 
production bonus if the present levels of produc- 
tion are not maintained. 

(4) Composite Miners so classified, shall be paid an 
experience allowance for work at the face whilst employed 
at an underground mine in accordance with the following 
provisions— 

Rate 
Per Week 

$ 
(a) With less than 200 $2.00 per shift 

shifts experience at the worked at the face 
face 

(b) With more than 200 shifts experience, 
up to 500 shifts experience at the face 18.69 

(c) With more than 500 shifts experience. 
up to 1000 shifts experience at the face 26.33 

(d) With more than 1000 shifts experience 
at the face 28.35 

These allowances shall be paid for all purposes of the 
Award in addition to the Composite Miner rate. 

Schedule 2—Griffin Coal Mining Company Pty Ltd 
(1) Employees of the age of 19 years and upwards shall 

be paid not less than the following rates per week and these 
rates shall compensate for disabilities encountered from 
time to time including excessive dust, working on grades, 
adverse weather conditions and fumes. 

Rate 
Per Week 

$ 
Grade 1 519.80 
Excavator Driver 
Front End Loader Driver exceeding 7.6 
metres 
Scraper Driver 
Bull Dozer Driver 
Grader Driver 
Crane Driver (restricted/unrestricted) 
Production Drill Operator 
Truck Driver exceeding 110 tons 
Grade 2 508.90 
100-110 ton Truck Driver 
50-100 ton Truck Driver 
Ancillary Equipment Operator 
Lubricator 

Rate 
Per Week 

$ 
Shotfixer 
Shotfixer Trainees 
Crusher Attendant 
Grade 3 489.10 
Prospect Driller 
Stores Truck Driver 
Bath House Attendant/Cleaner 
General Duty Pumper 
Gardener 
Wash Down Truck Compactor 
Acco, Posthole Driller 
General Duty (Surface Hand) 

(2) Production Bonus 
(a) In addition to the rates of pay prescribed in this 

clause, employees shall be entitled to an addi- 
tional flat amount of $43.10 per week production 
bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply to 
the Tribunal for a reduction or deletion of the 
production bonus if the present levels of produc- 
tion are not maintained. 

(3) Experience Allowance 
An employee having had not less than two years' 

experience of work at or about the face shall, whilst 
employed at an underground mine, be paid an allowance of 
$10.00 per week and for all purposes of the Award in 
addition to the rate for the employee's particular classifica- 
tion. 

Schedule of Respondents. 
Western Collieries Ltd 
Griffin Coal Mining Company Pty Ltd 

G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

WESTERN COLLIERIES ENTERPRISE 
AGREEMENT 1992. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL 

Held at Collie on the 14th day of July, 1992 
Application No. 11 of 1992 

Between: 
Western Collieries Limited 

Applicant 
and 

Coal Miners Industrial Union of Workers of Western 
Australia; Australian Colliery Staff Association; Metal 

Engineering Workers' Union (WA Branch) and Australian 
Electrical, Electronics, Foundry and Engineering Union 

(Western Australian Branch) 
Respondents. 

In the matter of: an application re endorsement of enterprise 
agreement (structural efficiency) 4.5 per cent wage increase. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application seeking the 
endorsement of an enterprise agreement entered into 
between all the unions now operating on the coalfield and 
Western Collieries Limited. The application is brought 
pursuant to the Enterprise Bargaining Principle promulgated 
under the State Wage Case which, in turn, had its origins 
in the National Wage Case of October of last year. The 
agreement has been tendered to the Tribunal and bears some 
comment. 

The agreement is for a period of 12 months. It expressly 
stipulates that it is not to be used as a precedent. Moreover. 
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it expressly indicates that all the parties to it acknowledge 
that it is binding on them. The agreement does not take the 
place of the relevant industry awards, but is to take 
precedence over the awards where there is any inconsistency 
between it and them. Perhaps most significantly of all, the 
agreement sets out a number of efficiency measures, all of 
which, it is said, are currently in place. 

In particular, the agreement notes that the unions have 
agreed, at least so far as Western Collieries mines are 
concerned, that production should be year round rather than 
have an annual shut-down. In addition, the shift system has 
been changed from the standard seven hours to a virtual 
eight hour standard and there is provision for three shifts a 
day. 

There is provision, too, for the consolidation of a number 
of mines. To an outsider that might not seem to be a startling 
change, but given the inflexibilities associated with mine 
seniority and the rest of it, which has been very much part 
of the folklore of this industry, both here and interstate, that 
concession is an important one and certainly is a sensible 
one. 

The agreement also makes reference to the added 
flexibility through multiskilling at the coal handling plant, 
though that has resulted in the same amount of work being 
done by considerably fewer employees. 

The agreement also makes provision for redundancies. 
Those redundancies, as Mr Wood, agent for the unions, has 
pointed out, are already ahead of schedule. As is well known 
to those connected with the industry and now, I suspect, to 
those outside of it there has been a significant reduction in 
the manning levels in the industry, which is also a significant 
change. 

The agreement contains a dispute resolution provision. 
Significantly, at least from the point of view of the 
employees, the agreement makes provision for a 4.5 per cent 
wage increase. That wage increase is said by Mr Bull, agent 
for the company, to be more than compensated for by the 
added efficiencies. The Tribunal is prepared to accept that 
at face value. 

It is said by both the agent for the company and the agent 
for the unions that this is a genuine agreement, and again 
we accept that at face value. Indeed, it can be fairly said that 
the agreement reflects, as Mr Wood has said, a maturity on 
the part of both the unions and the company to recognise the 
need for change and to properly reward that change where 
it is "positive change". 

The agreement contains the no extra claims provision, as 
is required by the Principles. Mr Bull has tendered, on the 
company's behalf, an exhibit (Exhibit 2) which details the 
way in which the Enterprise Bargaining Principle has been 
complied with. We are indeed satisfied that the Principle has 
been complied with and the Tribunal is unanimously of the 
view that the agreement ought to be sanctioned and will 
make an order so sanctioning it. Moreover, we will make 
an order, effective from today's date, amending the awards, 
that is to say the three awards—the Coal Mining Industry 
(Miners) Award 1990; the Coal Mining Industry (Staff) 
Award 1990 and the Coal Mining Industry (Engineers) 
Award 1990, in the terms of the schedules now before the 
Tribunal. 

The amendments will operate with effect from the first 
pay period on or after the 14th day of July, 1992, but of 
course the agreement is sanctioned from today. 

Having heard Mr J.R. Davidson on behalf of the 
Applicant and Mr G.E. Bull on behalf of the Respondents, 
the Tribunal, by consent, doth hereby order— 

(1) That with effect from the 14th day of July, 1992 
the Western Collieries Enterprise Agreement 
1992 be and is hereby ratified. 

(2) That with effect from the first pay period 
commencing on or after the 14th day of July, 1992 
Schedule 1—Western Collieries of Clause 28.— 
Wage Schedules of the Coal Mining Industry 
(Miners) Award 1990 be deleted and the following 
inserted in lieu thereof— 

28.—Wage Schedules 
Schedule 1—Western Collieries Ltd 

(1) Employees of the age of 19 years and upwards 
shall be paid not less than the following rate per 
week— 

Rate Column Total 
Per Week A Rate 

Prospect Surface Driller 
Surface Hand—General Duties 
(Includes all general employees, 
store truck drivers (including 
truck fitted with self loading 
crane hoist attachment), motor 
truck drivers to 20 tons, crane 
driver not exceeding lifting ca- 
pacity 5 tons and drivers of 
miscellaneous equipment) 
Underground Shiftman General 
Duties 
Open Cut Borer Shotfirer 
Lubricator 
Ancillary Earth Moving Equip- 
ment at Deep Mine 
Motor Truck Drivers of over 20 
tons but not exceeding 50 tons 
Bulldozer Driver 
Grader Drivers 
Pumper (Deep Mine) 
Composite Miner 
Winding Engine Driver 
Drivers of— 
Trucks of 50 tons and over but 
not exceeding 100 tons 
Scraper—Loader Drivers 
Front End Loader exceeding 
7.6C metres 
Grader (Open Cut) 
Water Carts (Open Cut) 
Dozer (Open Cut) 
Lubricator (Open Cut) 
General Duty Pumper (Open 
Cut) 
Bath House Attendant (Open 
Cut) 
Motor Truck Drivers of over 
100 tons but not exceeding 110 
tons 
Drivers of— 
120 ton trucks 
Coal Trucks (Open Cut) 
Scrapers (Open Cut) 
Wirtgen 
Drivers of— 
135 ton trucks 
Excavator Operator 
Drivers of— 
170 ton trucks and above 
Dragline Operator 

(a) On dragline of 15.25 but 
less than 26.75 cubic 
metres capacity 

(b) On dragline of 26.75 but 
less than 46 cubic metres 
capacity 

(c) On dragline of 46 but less 
than 99.5 cubic metres ca- 
pacity 

Dragline Trainee Operator 
(a) On dragline of 15.25 but 

less than 26.75 cubic 
metres capacity 

(b) On dragline of 26.75 but 
less than 46 cubic metres 
capacity 

(c) On dragline of 46 cubic 
metres capacity or over 

Bucket Wheel Operator 
(a) Bucket Wheel Excavator 

Operator 
(b) Bucket Wheel Spreader/ 

Operator 
(c) Bucket Wheel Excavator 

Attendant/Trainee Bucket 
Wheel Excavator Operator 

(d) Bucket Wheel Spreader 
Attendant/Tripper Opera- 

21.80 506.80 

21.45 499.30 

22.20 514.80 

22.50 522.30 
22.70 526.20 

23.20 539.50 

23.40 544.20 
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Rate Column Total 
Per Week A Rate 

$ S $ 
(e) Bucket Wheel Service- 

man/Relief Tripper Opera- 
tor 510.60 23.00 533.60 
Provided that the Trainee 
Bucket Wheel Excavator 
Operator after 12 months' 
training and who is quali- 
fied for the Bucket Wheel 
Excavator Operator's Cer- 
tificate and who is capable 
of operating will receive 
the same rate of pay as the 
Bucket Wheel Excavator 
Operator 

(2) Employees under the age of 19 years shall be paid 
the following rates per shift of 7 hours. 

Under 16 years of age 228.10 10.30 238.40 
16 to 17 years of age 263.10 11.80 274.90 
17 to 18 years of age 291.40 13.10 304.50 
18 to 19 years of age 328.10 14.80 342.90 
19 years of age and over to be paid adult rates for 
the work being performed. 

(3) Production Bonus 
(a) In addition to the rates of pay prescribed in 

this clause, employees shall be entitled to an 
additional flat amount of $48.00 per week 
production bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply 
to the Tribunal for a reduction or deletion of 

Rate Column Total 
Per week A Rate 

Rate Column Total 
Per Week 

$ 
A 
$ 

Rate 
$ 

228.10 10.30 238.40 
263.10 11.80 274.90 
291.40 13.10 304.50 
328.10 14.80 342.90 

the production bonus if the present levels of 
production are not maintained. 

(4) Composite Miners so classified, shall be paid an 
experience allowance for work at the face whilst 
employed at an underground mine in accordance 
with the following provisions— 

Rate Per Week 

(a) With less than 200 shifts $2.14 per shift 
experience at the face worked at the face 

(b) With more than 200 
shifts experience, up to 
500 shifts experience at 
the face $20.02 per week 

(c) With more than 500 
shifts experience, up to 
1000 shifts experience at 
the face $28.20 per week 

(d) With more than 1000 
shifts experience at the 
face $30.37 per week 

These allowances shall be paid for all purposes of 
the award in addition to the Composite Miner rate. 

(3) That with effect from the first pay period 
commencing on or after the 14th day of July, 1992 
Schedule 1—Western Collieries of Clause 29.— 
Wage Schedules of the Coal Mining Industry 
(Staff) Award 1990 be deleted and the following 
inserted in lieu thereof— 

29.—Wage Schedules. 
Schedule 1—Western Collieries Ltd 
The weekly rates of pay for employees of Western 

Collieries Limited covered by this Award shall be— 
(1) Classifications Division "A" Rate Column Total 

Per Week A Rate 
$ $ $ 

GROUP 1 No Rate 
Chief Mechanical Engineer 
Chief Electrical Engineer 
Maintenance Superintendent 
Chief Surveyor 
Office Controller 
Accountant 
Senior Geologist 
MIS Superintendent 
Supply Superintendent 

$20.02 per week 

$28.20 per week 

GROUP 2 818.90 
Shift Manager 
Senior Undermanager 
Senior Mining Engineer 
GROUP 3 806.40 
Mechanical Engineer in Charge 
Electrical Engineer in Charge 
Senior Maintenance Foreman 
Maintenance Planning Co-Ordi- 
nator 
Crushing Loading and Trans- 
port Co-Ordinator 
GROUP 4 717.00 
Undermanager 
GROUP 5 708.70 
Mechanical Engineer 
Electrical Engineer 
Maintenance Foreman 
Maintenance Planning Officer 
Apprentice Master 
Engineer 
Supply Controller 
Geologist 
DP Systems Co-Ordinator 
Delta Controller 
GROUP 6 702.30 
Project Officer 
Environmental Officer 
Community Relations Officer 
GROUP 7 695.80 
Ventilation Officer 
Training Officer/Plant Instruc- 
tor 
GROUPS 691.60 
Mine Surveyor 
Drill Foreman 
Systems Analyst 
Laboratory Supervisor 
GROUP 9 685.90 
Assistant Accountant 
Chief Clerk 
GROUP 10 683.60 
Draftsman 
GROUP 11 682.30 
Paymaster 
Training and Safety Co-Ordina- 
tor 
Occupational Health/Safety Of- 
ficer 
Employee Relations Officer 
Personnel Officer 
Community Relations Officer 
GROUP 12 670.00 
Analyst Programmer 
GROUP 13 664.80 
Parts Co-Ordinator 
Surveyor 
Assistant Supply Controller 
Senior Secretary 
GROUP 14 
Junior Engineer 
Junior Geologist 

% Rate 
Per Week 

$ 
Lst year of service 80 567.00 
2nd year of service 85 602.40 
3rd year of service 90 637.80 

(2) Classifications Division "B" Rate 
Per Week 

GROUP 1 
Crashing Loading and Trans- 
port Supervisor 
Senior Industrial Nurse 
Industrial Nurse 
Supply Cleric (Purchasing or 
Warehousing) 
Senior Clerk/Senior Storeman 
Typist or Receptionist 
GROUP 2 
Adult Clerk 
Storeman 
Secretary 
Surveyors Assistant 
Laboratory Assistant 
Technical Assistant 
1st year of service in Coal 
Mining Industry 

25.50 
27.10 
28.70 

Column 
A 

570.90 25.70 596.60 
553.00 24.90 577.90 
541.20 24.40 565.60 

537.80 24.20 562.00 
533.50 24.00 557.50 
503.50 22.70 526.20 
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Rate Column Total 
Per Week A Rate 

$ $ $ 
2nd year of service in Coal 
Mining Industry 515.10 23.20 538.30 
3rd year of service in Coal 
Mining Industry 524.40 23.60 548.00 
GROUP 3 
Juniors—of 1st year adult rate 503.50 22.70 526.70 

% 
Under 17 years of age 52 261.80 11.80 273.60 
From 17 years to 18 years 61 307.10 13.80 320.90 
From 18 years to 19 years 71 357.50 16.10 373.60 
From 19 years to 20 years 82 412.90 18.60 431.50 
From 20 years to 21 years 92 463.20 20.80 484.00 

(3) Production Bonus 
(a) In addition to the rates of pay prescribed in 

this clause, employees shall be entitled to an 
additional flat amount of $48.00 per week 
production bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply 
to the Tribunal for a reduction or deletion of 
the production bonus if the present levels of 
production are not maintained. 

(4) That with effect from the first pay period 
commencing on or after the 14th day of July, 1992 
Schedule 1—Western Collieries of Clause 24.— 
Wage Schedules of the Coal Mining Industry 
(Engineers) Award 1990 be deleted and the 
following inserted in lieu thereof— 

24.—Wage Schedules. 
Schedule 1—Western Collieries 

(1) The rate per week for employees under this award 
shall be— 
No. Classification Rate Column Total 

Per Week A Rate 

1. Maintenance Worker Level 1 
2. Maintenance Worker Level 2 
3.Tradesperson Level 1 incl. 

Millwright 
4.Tradesperson Level 2 (105% 

of No. 3) 
5.Tradesperson Level 3 (110% 

of No. 3) 
6.Tradesperson Special Class 

(115% of No. of 3) 
7. Advanced Tradesperson 

Level 1 (120% of No. of 3) 
8. Advanced Tradesperson 

Level 2 (130% of No. of 3) 

Experienced Tradesperson- 
Award Wage plus 

489.70 22.00 511.70 
505.80 22.80 528.60 

530.70 23.90 554.60 

557.20 25.10 582.30 

583.80 26.30 610.10 

610.30 27.50 637.80 

636.80 28.70 665.50 

689.90 31.00 720.90 
Rate 

Per Week 

Experienced Tradesperson— 
Award Wage plus: 
(working underground) 

(a) After 2 years' service under- 
ground 16.98 

(b) After a further 150 shifts 
underground 26.28 

(c) After a further 150 shifts 
underground 34.48 

(d) After a further 300 shifts 
underground 36.63 

(2) Leading Hands 
A leading hand, when in charge of other 

employees, shall be paid the following rate in 
excess of the rate for employees under the 
employee's control. 

Additional 
Rate 

Per Week 
$ 

(a) Not less than three and not 
more than 10 employees (in- 
cluding apprentices) 12.00 

(b) More than 10 and not more than 
20 employees (including ap- 
prentices) 19.00 

(c) More than 20 employees (in- 
cluding apprentices) 24.80 

Apprentices % Rate Column Total 
Per Week C A c Rate Si 

Five Year Tenti 
& a> 2> 

First year 40 212.30 9.50 221.80 
Second year 48 254.70 11.50 266.20 
Third year 55 291.90 13.10 305.00 
Fourth year 75 398.00 17.90 415.90 
Fifth year 88 467.00 21.00 488.00 
Four Year Term 
First year 42 222.90 10.00 232.90 
Second year 55 291.90 13.10 305.00 
Third year 75 398.00 17.90 415.90 
Fourth year 88 467.00 21.00 488.00 
Three Year Term 
First year 55 291.90 13.10 305.00 
Second year 75 398.00 17.90 415.90 
Third year 88 467.00 21.00 488.00 

(4) Production Bonus 
(a) In addition to the rates of pay prescribed in 

this clause, employees shall be entitled to an 
additional flat amount of $46.20 per week 
production bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply 
to the Tribunal for a reduction or deletion of 
the production bonus if the present levels of 
production are not maintained. 

G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

COAL INDUSTRY IRIBUNA 
Awards/Agreements— 

n i ini f 

No. 16 of 1990. 

No. 14 of 199®. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 23rd day of March, 1992. 

Application No. 22 of 1991. 
Between: 

Griffin Coal Mining Company Limited and Western 
Collieries Limited. (Applicants) 

and 
Collie District Deputies Union of Workers, (Respondent). 
In the matter of: a claim to amend the Coal Mining Industry 

(Deputies) Interim Award 1990. 
Application No. 23 of 1991. 

Between: 
Griffin Coal Mining Company Limited and Western 

Collieries Limited, (Applicants) 
and 

Australian Collieries Staff Association Western Australian 
Branch, Industrial Union of Workers, (Respondent). 

In the matter of: a claim to amend the Coal Mining Industry 
(Staff) Interim Award 1990. 

Decision of the Tribunal. 
THE CHAIRMAN: Application No. 22 of 1991 is brought 
by Griffin Coal Mining Company Ltd and Western 
Collieries Ltd against the Collie District Deputies Union of 
Workers. It is a claim to settle outstanding issues under the 
Coal Mining Industry (Deputies) Interim Award 1990. 
Application No. 23 of 1991 is brought by the same 
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companies against the Australian Collieries Staff Associa- 
tion Western Australian Branch, Industrial Union of 
Workers and a claim to settle outstanding issues under the 
Coal Mining Industry (Staff) Interim Award 1990. On 9 
November 1991 the Tribunal handed down, by consent, two 
new, but interim awards, governing separately those 
employed in the classification of deputies and those in the 
various staff classifications for whom the Australian 
Collieries Staff Association Western Australian Branch, 
Industrial Union of Workers has constitutional coverage. 
The interim awards replaced the Colliery Deputies Award 
1968 and the Colliery Staffs Award 1968 respectively, 
together with the long service leave awards covering 
deputies and staff employees respectively and a further four 
awards providing for special conditions of employment for 
deputies and for staff employees at each of the two mining 
companies on the Collie coalfield. In each case the new 
awards were expressed to be interim awards because there 
were a number of provisions which required further 
consideration by the parties and it was intended that the new 
awards should be but a step, albeit a significant one, in the 
process of restructuring in order to achieve the efficiencies 
necessary to enable the industry to survive in the long term, 
particularly in the face of competition from other power 
generating sources. 

The two companies operating in the industry at Collie 
now argue that the time has come to settle the outstanding 
issues and for the Tribunal to make final awards governing 
the industry. In essence, the Unions concerned with these 
proceedings do not disagree. The parties to the respective 
awards have reached agreement regarding most of the 
matters to be contained in final awards, however, a number 
of matters still remain in dispute and by these proceedings 
application has been made to the Tribunal to resolve them. 

In general, the issues in question in these proceedings are 
substantially the same as those before the Tribunal in 
Applications 21 of 1991 and 2 of 1992. It is sufficient, for 
the present purposes, to merely refer to the decision of the 
Tribunal in that matter for an outline of the issues. There is 
one additional matter involved in these proceedings. This 
concerns claims to make operative the provision contained 
in subclause 6(7) in each of the awards now before the 
Tribunal authorising the standing down of employees, which 
provision in each case is currently suspended by force of 
Clause 4.—Term. Further, in respect of the deputies, there 
is no claim to include a cooling off period as part of the 
dispute settling process. That term is already included in the 
interim award affecting the deputies. 

With regard to the agreed variations to the awards now 
before the Tribunal, the rates of pay for those in the staff 
classifications employed by Griffin Coal Mining Company 
Ltd have been increased in the order of 2 per cent for A 
Division staff and 1.4 per cent for B Division staff to 
accommodate a reduction from 35 per cent to 20 per cent 
in the leave loading payable under the interim awards. That 
increase in remuneration is said to be at no cost to the 
company and no cash benefit to the employees. As a result 
of a change in the formula for remunerating deputies made 
some lime ago, that issue is not relevant to the deputies on 
this occasion. Otherwise the agreed changes to the awards 
are substantially in the same terms as those before the 
Tribunal in Applications 21 of 1991 and 2 of 1992 and 
nothing further need be said of them other than that the 
Tribunal, as presently constituted, is prepared to vary the 
award in the terms agreed between the parties to these 
proceedings. 

In respect of the matters in dispute, save in one respect, 
the Tribunal is evenly divided and therefore the decision of 
the Tribunal is that of the Chairman. In one case, that 
concerning the quantum of annual leave which employees 
of Western Collieries Ltd are to be entitled, the decision of 
the Tribunal is that of the majority. 

One of the more contentious matters before the Tribunal 
related to penalties to be paid to employees rostered to work 
their ordinary hours on weekends. During the course of the 
proceedings following questions from the Tribunal, the 
agents for the companies sought leave to abandon the claim 
to reinstate subclause 9(3) into each of the awards so that 

shift work in ordinary time on weekends would be 
performed at overtime rates only. The Unions agreed to that 
request with the consequence that, at least for the time being, 
that subclause would be deleted from the awards. Thus the 
awards, for the time being, will not make express provision 
for ordinary time work on weekends. 

The only other matter in dispute between all of the parties 
was the claim to reinstate into the awards the stand down 
provision. That provision, the operation of which is 
presently suspended, entitles the employer to stand down 
employees for any day upon which an employee cannot be 
usefully employed because of industrial action by the Union 
or by any other association or union or by reason of a 
breakdown of the employer's machinery. The companies 
each argue that the provision accords with community 
standards and is modelled on a like provision in the State 
Metal Trades (General) Award. The companies contend that 
the provision has benefits for both employer and employee 
and should be a standard provision across the coalfields. 

The Unions do not oppose the inclusion of the provision 
into the awards, save to the extent that it extends to and 
includes industrial action "by any other association or 
union". Mr Pullen, for the Unions, suggested that a 
somewhat similar claim had once been rejected by the 
Tribunal, although he was not able to be any more precise 
about that. 

In my view, the suspension relating to subclause 6(7) 
should be lifted and the subclause made to apply as part of 
the awards. Provisions similar to the subclause are com- 
monly found in modem industrial awards. Indeed, they are 
included as part of the interim award affecting those 
employed in the miners' classifications on the coalfield, a 
not unimportant factor given the size of the workforce 
covered by that award. Furthermore, a somewhat similar 
provision is a feature of many of the Federal awards 
covering the coal industry. Moreover, the clause recognises 
the interests of both employer and employee in situations 
where there is no useful work to be performed which saves 
the employer from having to pay employees where, through 
no fault of its own, there is no work to be done and at the 
same time gives employees the security of continuity of 
employment in the case of protracted stoppages or break- 
downs. The fact that others are engaged in industrial action 
does not, of itself, entitle an employer to stand down those 
not engaged in industrial action. Before the right to stand 
down employees arises, the situation must be reached where 
the affected employee "cannot be usefully employed". 

The other matter in dispute common to employees of both 
companies on the coalfield, but confined to those employed 
under the interim award for staff classifications, concerns 
the dispute settling procedure. None of the Unions involved 
in these proceedings has a recent history of resorting to 
industrial action as a means of settling disputes. Indeed, the 
contrary is the case. For the reasons advanced in Applica- 
tions 21 of 1991 and 2 of 1992, I do not consider such a 
provision to be warranted in the case of the staff, even 
though it applies, by consent, to the deputies. 

The remaining matters in issue concern only employees 
of Western Collieries Ltd. Again the matters in issue are the 
same and the arguments advanced are substantially the same 
as those put before the Tribunal, differently constituted, in 
Applications 21 of 1991 and 2 of 1992. 

On the question of the right to buy out accumulated sick 
leave entitlements, the company argued, as it did in the other 
applications, that it wanted to maintain the preserved 
provisions with respect to sick leave and thus limit the right 
of employees to convert accumulated sick leave to cash. For 
the Unions it was said that a proposal for a general right to 
buy out or be paid for accumulated sick leave was originally 
put by the companies during the restructuring negotiations, 
but withdrawn because the other unions would not trade off 
the sick leave loading, something which the Staff Associa- 
tion agreed to do as long ago as 1987. In addition, it was 
said that the level of absenteeism for staff members and for 
deputies was much less than that for others and for which 
they must be given credit. In addition, it was said that the 
level of resignations amongst the employees, the subject of 
the awards now in question, was small so that the cost of 
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extending the buy out provisions in the way sought would 
be minimal. Further, it was inequitable that there was a 
general right for employees of Griffin Coal Mining 
Company Ltd to buy out accumulated sick leave, but not for 
those of Western Collieries Ltd, particularly as those in the 
staff classifications at both places agreed some time ago to 
forgo the IT'/a per cent loading. Finally, the Unions 
submitted that there ought to be a right for employees to take 
sick leave credits from one employer to the other. This 
would be effectively denied if there was no right for 
employees of Western Collieries Ltd to convert accumulated 
sick leave to cash, as was the case for those employed by 
Griffin Coal Mining Company Ltd. 

In response, Mr Bull for Western Collieries Ltd, 
contended that there was never any agreement and certainly 
no evidence of the company having agreed to a general buy 
out of sick leave credits. The company had never adopted 
such a policy and, indeed, there was no provision for the 
right to a general buy out of the kind now being sought in 
the only settled award covering the coalfield, that being the 
award applicable to the engineering trades. In any event, he 
submitted that the claim did not fall within the Wage Fixing 
Principles. 

In my view, there is no merit in this claim. There was no 
evidence of Western Collieries Ltd having ever agreed with 
the Unions to a general buy out of accumulated sick leave. 
Indeed, in correspondence tendered before the Tribunal, the 
evidence of Mr Pitts and, moreover, the transcript of the 
proceedings relating to the making of the interim awards, 
particularly as they relate to the Interim Staff Award, makes 
it abundantly clear that no such agreement had ever existed. 
For the reasons explained by the Tribunal in determining 
proceedings in Applications 21 of 1991 and 2 of 1992, the 
sick leave provisions contained in the interim awards now 
before the Tribunal and the preserved provisions in those 
awards with respect to sick leave conflict, certainly as they 
affect the right to buy out accumulated leave. In those 
circumstances, the preserved provisions apply and limit the 
right to convert accumulated sick leave to cash. 

As pointed out in determining proceedings of Applica- 
tions 21 of 1991 and 2 of 1992, the preserved provisions with 
respect to the right, albeit a limited right, to convert 
accumulated sick leave to cash are by community standards 
most generous. The claim now before the Tribunal is for an 
even more generous right to convert accumulated sick leave 
to cash and that could not succeed without very good reason. 
The fact that the employees in question have not abused the 
sick leave provisions in the past is not enough, nor is the fact 
that they, unlike employees of other unions, have forgone 
the IT'/a per cent loading on sick leave. The lastmentioned 
concession was not made without quid pro quo in favour of 
the employees. Of course, simply because one of the 
companies consents to a general right to convert accumu- 
lated sick leave to cash does not mean that the other 
non-consenting company should be obliged to be equally 
generous, as was pointed by the Tribunal in Applications 21 
of 1991 and 2 of 1992. In any event, there is nothing unusual 
in there being differing conditions of employment for 
employees of one company against another. It may well be 
that a consequence of the differing arrangements with 
respect to sick leave are in force between the companies is 
that the employees of Western Collieries Ltd will, in 
practice, lose the right to transfer accumulated sick leave 
from one company to another, but the fact is that the Unions 
agreed with Griffin Coal Mining Company Ltd to a more 
generous right to convert accumulated sick leave to cash 
than exists under the preserved provisions and did so without 
it being conditional upon Western Collieries Ltd agreeing 
to the same arrangement. There being no dispute between 
Griffin Coal Mining Company Ltd and the Unions with 
respect to the provisions of sick leave, it would be quite 
wrong to make an order which effectively changes that 
agreement, which I note contains no provision for the right 
to transfer accumulated sick leave from one company to 
another. It is also worthy of note that the right to transfer 
accumulated sick leave from one employer to another is not 
a feature of the Federal coal industry awards. 

Although there was no claim made to increase the annual 
quantum of sick leave entitlement from 105 to 120 hours, 
it was seemingly an issue in these proceedings. Little was 
said on behalf of the Unions to advance the claim to increase 
the quantum of leave. For the same reasons as those given 
by the Tribunal in determining the matter in Applications 
21 of 1991 and 2 of 1992 the claim should be rejected. 

The remaining contentious matter concerns the quantum 
of annual leave for employees of Western Collieries Ltd. 
Again, the issues are the same and the arguments vary little 
from those put before the Tribunal in Applications 21 of 
1991 and 2 of 1992. Indeed, the Unions, on this occasion, 
invited the Tribunal to follow its decision in that matter on 
the basis that all the employees in question normally worked 
at least eight ordinary hours per day. For the same reasons 
as those advanced by the Tribunal in Applications 21 of 
1991 and 2 of 1992 the Tribunal is of the view, by a majority, 
that the quantum of annual leave should be increased from 
205 to 210 hours per week. 

It follows that the interim awards, the subject of these 
proceedings, should be amended to reflect the changes 
contained in Schedule 1 to each of the applications, that is 
to reflect the agreed changes. In addition, so far as the 
changes outlined in Schedule 2 are concerned, the stand 
down provisions, as contained in subclause 6(7), should be 
made operative. By consent the weekend penalty provisions 
in subclause 9(3) in both awards should be deleted and in 
the case of the Interim Staff Award, the provisions of 
subclause 19(2), which purport to extend the existing dispute 
settling procedure, should not be included in the final 
awards. 

The remaining matters concerning only employees of 
Western Collieries Ltd can be dealt with as follows. The 
preserved sick leave clause should remain a term of the 
awards. The annual leave provision should be that contained 
in Schedule 3 of each of the applications, save that the period 
of annual leave should be 215 rather than 210 ordinary hours 
for those who are regularly rostered to work ordinary time 
shifts of eight or more hours' duration. 

Order. 
Having heard Messrs R W Greig and G J Bull on behalf 

of the Applicants and Messrs C Pullan and I Stewart on 
behalf of the Respondent in each case the Tribunal doth 
hereby award and order: 

Application No. 22 of 1991 
A. That the Coal Mining Industry (Deputies) Interim 

Award 1990 be amended as follows: 
1. Clause 1—Title 

Delete the word "Interim" in the existing title. 
2. Clause 2—Arrangement 

Delete this clause and insert in lieu: 
2.—Arrangement 

1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Sick Leave 
13. Consultative Committees 
14. Compassionate Leave 
15. Paternal Leave 
16. Jury Service 
17. Long Service Leave 
18. The Union 
19. Prevention and Settlement of Disputes 
20. Wages Recording and Payment 
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21. Reduction of Workforce 
22. Variable Duties 
23. Special Rates and Provisions 
24. Enterprise Agreement 
25. Accident Pay 
26. Liberty to Apply 
27. Wage Schedules 

Schedule of Respondents 
3. Clause 4—Term 

Delete all the words after the figures " 1990". 
4. Clause 9—Shift Work 

Delete existing subclause (3) and renumber the 
remaining subclauses accordingly. 

5. Clause 10—Holidays 
5.1 Delete subclause (1) and insert in lieu the 

following: 
(1) (a) Griffin Coal Mining Co. only: 

The following days or the days 
observed in lieu shall be observed 
as paid holidays namely New 
Year's Day, Australia Day (Janu- 
ary), Labour Day, Good Friday, 
Easter Saturday, Easter Monday, 
Anzac Day, Sovereign's Birthday, 
Christmas Day and Boxing Day, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

(b) Western Collieries Ltd only: 
The following days or the days 

observed in lieu shall be observed 
as paid holidays namely: Australia 
Day (January), Labour Day, Good 
Friday and Anzac Day, together 
with all other days except Christ- 
mas Day, Boxing Day, New Year's 
Day, Easter Saturday, Easter Mon- 
day and the Sovereign's Birthday, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

Provided that any employee who without 
good and sufficient reason, fails to work on 
the working day immediately preceding a 
holiday or the first working day following 
such a holiday, shall not be entitled to 
payment for such holiday. 

5.2 Delete subclause (3) and insert in lieu the 
following: 
"(3) Payment for a holiday prescribed by this 

clause shall be at the employees ordi- 
nary rate of pay for the hours the 
employee would have been rostered to 
work on that day, plus an additional 
amount equal to in the case of: 
(a) Western Collieries Ltd employees, 

35% of the ordinary rate of pay. 
(b) Griffin Coal Mining Company Pty. 

Limited employees, 20% of the 
ordinary rate of pay." 

5.3 Delete existing subclause (5) and insert in 
lieu the following: 
"(5) Where an employee is required to work 

on a holiday prescribed by this clause, 
the hours so worked shall be paid at the 

rate of double time. In addition the 
employee shall be paid their ordinary 
rate of pay for that day or alternately be 
granted an alternate day off, paid at 
ordinary rates and taken at a mutually 
convenient time. 

An employee shall be paid for a minimum 
of four (4) hours work on a holiday so 
worked." 

6. Clause 11—Annual Leave 
Delete this clause and insert in lieu: 

11.—Annual Leave. 
"Part A—Western Collieries Limited Only 
(1) (a) Subject to the provisions of this clause 

employees under this award shall be 
entitled to 210 ordinary hours leave at 
the ordinary rate of pay in respect of 
each completed period of 12 months 
continuous employment. 

(b) Notwithstanding the provisions of (a) 
above, employees who are regularly 
rostered to work eight (8) or more 
ordinary hours per day, shall be entitled 
to 215 ordinary hours of leave at the 
ordinary rate of pay in respect of each 
completed period of 12 months continu- 
ous employment. 

(2) Continuous shift employees rostered to work 
on a rotational basis on Sundays and holi- 
days, shall be entitled to one (1) weeks 
additional leave to that otherwise prescribed 
by subclause (1) hereof. 

(3) Any employee who works on Christmas Day 
or New Year's Day shall be paid at the rate 
of time and a half. 

(4) (a) Subject to 4(b) leave shall be taken 
following application of the employee, 
subject to the convenience of the em- 
ployer and unless by approval of the 
employer no later than in the 12 months 
following the date the leave accrues. 
Leave may be taken by agreement 
between the employee and the employer 
in accordance with 1(a) and 1(b) hereof 
in periods other than 210 or 215 
continuous ordinary hours. 

(b) Subject to a reasonable balance of skills 
being retained, a minimum of Fifty 
percent of employees in each depart- 
ment will be approved to take leave as 
set out hereunder: 

(i) in a period of four weeks com- 
mencing on and from the Monday 
immediately preceding Christmas 
Day, provided that in the years 
when Christmas Day falls on a 
Saturday or Sunday the period 
shall commence on and from the 
next succeeding Monday and in the 
years that Christmas Day falls on 
a Monday, the period shall com- 
mence on and from that day, 

(ii) in a period of one week commenc- 
ing on Easter Monday, 

(iii) in a period of one week commenc- 
ing on the Monday following pay 
day during the school holiday 
period of September/October. 

(5) The rate of pay payable during a period of 
annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(6) In addition to the ordinary rate payable 
during a period of annual leave, the employee 
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shall receive a loading of 35% calculated on 
the employee's ordinary rate of pay. 

(7) On resignation or termination the employee 
shall be entitled to any untaken accrued 
annual leave and except where the termina- 
tion is for misconduct or unauthorised ab- 
sence, pro-rata leave calculated on the basis 
of completed weeks of employment as a 
proportion of 52." 

"Part B—Griffin Coal Mining Co. Only: 
(1) Entitlement 

(a) Subject to the provisions of this clause 
employees under this award shall be 
entitled to annual leave of 5 consecutive 
weeks at the ordinary rate of pay in 
respect of each completed period of 12 
months continuous employment. 

(b) Continuous shift employees rostered to 
work on a rotational basis on Sundays 
and holidays, shall be entitled to 1 
weeks additional leave to that otherwise 
prescribed by paragraph (a) hereof. 

(2) Taking Leave 
Annual leave shall be given and taken in 

one or two continuous periods within twelve 
(12) months from the date when the right to 
annual leave accrued. If the annual leave is 
given in two continuous periods then one of 
those two periods must be at least three (3) 
consecutive weeks. Provided that if the 
employer and an employee so agree then the 
employee's annual leave entitlement may be 
given and taken in two separate periods, 
neither of which is of at least three (3) 
consecutive weeks, or in three separate 
periods. 

Provided further that an employee may, 
with the consent of his/her employer, take 
short term annual leave not exceeding five 
days in any calendar year, at a time or times 
separate from any of the periods determined 
in accordance with this subclause. 

(3) Leave in Advance 
(a) The employer may allow an employee 

to take annual leave prior to the em- 
ployee accruing the right to annual 
leave, up to a maximum of two (2) 
weeks of leave. 

(b) Where an employer has allowed an 
employee to take annual leave in ad- 
vance pursuant to subclause (a), and the 
employee's services are terminated (for 
any reason) prior to the employee 
completing the twelve (12) months 
continuous service for which leave was 
allowed in advance, the employer may 
for each complete week of the qualify- 
ing period of twelve (12) months not 
served by the employee, deduct from 
whatever remuneration is payable upon 
the termination of the employment one 
fifty second of the amount of wages paid 
on account of the annual leave. 

(4) Rate of Pay on Leave 
The rate of pay payable during a period of 

annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(5) Leave Loading 
In addition to the ordinary rate payable 

during a period of annual leave, the employee 
shall receive a loading of 20% calculated on 
the employee's rate of pay as prescribed in 
subclause (4) hereof in respect of each week 
of leave or part thereof. 

(6) Pro Rata on Termination 
On resignation or termination the em- 

ployee shall be entitled to any untaken 
accrued annual leave and, except where the 
termination is for misconduct or unau- 
thorised absence, pro rata leave calculated 
on the basis of completed weeks of employ- 
ment as a proportion of 52." 

7. Clause 12—Sick Leave 
Delete the existing sub clauses 10,11 and 12 

and insert in lieu the following: 
(10) Where an employer gives notice of termina- 

tion of employment to an employee who is 
absent from work on paid sick leave, the 
termination of employment shall not take 
effect until the employee's paid sick leave 
has expired or the employee is fit for duty, 
whichever happens first. 

Part A—Western Collieries Ltd Provisions: 
(1) An employee who dies, who is retrenched, 

whose services are terminated through opera- 
tion of the Coal Industry Superannuation Act, 
because of age, or who is invalided out of the 
industry and who at the date of such 
retrenchment, death, retirement or invalidity 
has accrued in excess of twelve days of 
unused sick leave shall be granted payment 
on the basis of one ordinary day's pay for 
each day of sick leave accrued and not 
cleared. 

(2) The provisions of paragraph (1) hereof shall 
only apply to an employee retrenched pursu- 
ant to the provisions of Clause 21.—Reduc- 
tion of Workforce of this Award. 

(3) Notwithstanding the above provisions the 
employer initiating retrenchment shall be 
liable for the payment of unused sick leave 
to an employee so retrenched. 

Part B—Griffin Coal Mining Company Pty. 
Limited Provisions: 

(1) An employee whose employment terminates 
for any reason, shall be granted payment for 
the hours of leave accrued and not taken. 

(2) Notwithstanding the other provisions of this 
clause, an employee who has not less than 
350 hours of leave credit under this clause, 
may on request to the employer not more 
than once in each calendar year, be paid out 
for hours of credit in excess of 350 and the 
total credits shall be reduced accordingly. 

8. Clause 15—Maternity Leave 
Delete the existing clause and insert in lieu 

thereof the following: 

"15.—Paternal Leave. 
Subject to the terms of this clause employees 

are entitled to maternity, paternity and adoption 
leave in connection with the birth or adoption of 
a child. 
(1) Nature of Leave: 

Paternal leave is unpaid leave and is 
comprised of maternity, paternity or adoption 
leave. 

(2) Definitions: 
(a) "Employee" includes a part-time em- 

ployee but does not include an em- 
ployee engaged upon casual or seasonal 
work. 

(b) "Child" means in the case of: 
(i) Maternity Leave, a child of the 

employee under the age of one 
year. 
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(ii) Paternity Leave, a child of the 
employee or the employee's 
spouse under the age of one year. 

(iii) Adoption Leave, a person under 
the age of five years who is placed 
with the employee for the purposes 
of adoption, other than a child or 
step-child of the employee or of the 
spouse of the employee or a child 
who has previously lived continu- 
ously with the employee for a 
period of six months or more. 

(c) "Spouse" includes de facto or a former 
spouse. 

(d) "Primary care-giver" applies to pater- 
nity and adoption leave and means a 
person who assumes the principal role 
of providing care and attention to a 
child. 

(e) "Relative adoption" applies to adop- 
tion leave only and occurs where a 
child, as defined, is adopted by a 
grandparent, brother, sister, aunt or 
uncle (whether of the whole blood or 
half blood or by marriage). 

(f) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(i) any period of leave taken in accor- 
dance with this clause; 

(ii) any period of part-time employ- 
ment worked in accordance with 
this clause; or 

(iii) any period of leave or absence 
authorised by the employer or by 
the award. 

(3) Eligibility: 
The employee must have had at least 12 

months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon Paternal 
Leave. 

(a) Maternity Leave: 
An employee who becomes pregnant, 

upon production to her employer of the 
certificate required by paragraph (4)(a), 
shall be entitled to a period of up to 52 
weeks maternity leave provided that 
such leave shall not extend beyond the 
child's first birthday. This entitlement 
shall be reduced by any period of 
paternity leave taken by the employee's 
spouse in relation to the same child and, 
apart from paternity leave of up to one 
week at the time of confinement, shall 
not be taken concurrently with paternity 
leave. 

Subject to subclauses (6) and (9) 
hereof the period of maternity leave 
shall be unbroken and shall, immedi- 
ately following confinement, include a 
period of six weeks compulsory leave. 

(b) Paternity Leave: 
A male employee, upon production to 

his employer of the certificate required 
by paragraph (4)(b), shall be entitled to 
one or two periods of paternity leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to one 
week at the time of confinement of 
his spouse; 

(ii) further unbroken period of up to 51 
weeks in order to be the primary 
care-giver of a child provided that 

such leave shall not extend beyond 
the child's first birthday. This 
entitlement shall be reduced by any 
period of maternity leave taken by 
the employee's spouse and shall 
not be taken concurrently with that 
maternity leave. 

(c) Adoption Leave: 
An employee, upon production to the 

employer of the documentation required 
by paragraph (4)(c) shall be entitled to 
one or two Periods of adoption leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to three 
weeks at the time of the placement 
of the child; 

(ii) an unbroken period of up to 52 
weeks from the time of its place- 
ment in order to be the primary 
care-giver of the child. This leave 
shall not extend beyond one year 
after the placement of the child and 
shall not be taken concurrently 
with adoption leave taken by the 
employee's spouse in relation to 
the same child. This entitlement of 
up to 52 weeks shall be reduced by: 
(a) any period of leave taken 

pursuant to subparagraph (i) 
hereof; and 

(b) the aggregate of any periods 
of adoption leave taken or to 
be taken by the employee's 
spouse. 

(4) Certification: 
(a) Maternity Leave: 

At the time specified in paragraph 
5(a) the employee must produce to her 
employer: 

(i) a certificate from a registered med- 
ical practitioner stating that she is 
pregnant and the expected date of 
confinement; 

(ii) a statutory declaration stating par- 
ticulars of any period of paternity 
leave sought or taken by her spouse 
and that for the period of maternity 
leave she will not engage in any 
conduct inconsistent with her con- 
tract of employment. 

(b) Paternity Leave: 
At the time specified in paragraph 

5(b) the employee must produce to his 
employer: 

(i) a certificate from a registered med- 
ical practitioner which names his 
spouse, states that she is pregnant 
and the expected date of confine- 
ment or states the date on which 
the birth took place; 

(ii) in relation to any period to be taken 
under sub-paragraph 3(b)(ii), a 
statutory declaration stating: 

(a) he will take that period of 
paternity leave to become the 
primary care-giver of a child; 

(b) particulars of any period of 
maternity leave sought or 
taken by spouse; and 

(c) for the period of paternity 
leave he will not engage in 
any conduct inconsistent with 
his contract of employment. 
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(c) Adoption Leave: 
Before taking adoption leave the 

employee must produce to the em- 
ployer: 

(i) (a) a statement from an adoption 
agency or other appropriate 
body of the presumed date of 
placement of the child with 
the employee for adoption 
purposes; or 

(b) a statement from the appropri- 
ate government authority con- 
firming that the employee is 
to have custody of the child 
pending application for an 
adoption order. 

(ii) in relation to any period to be taken 
under subparagraph 3(c)(ii) hereof, 
a statutory declaration stating: 

(a) the employee is seeking adop- 
tion leave to become the pri- 
mary care-giver of the child; 

(b) particulars of any period of 
adoption leave sought or 
taken by the employee's 
spouse; and 

(c) for the period of adoption 
leave the employee will not 
engage in any conduct incon- 
sistent with his or her contract 
of employment. 

(5) Notice Requirements: 
(a) Maternity Leave: 

(i) An employee shall, not less than 
ten weeks prior to the presumed 
date of confinement, produce to her 
employer the certificate referred to 
in sub-paragraph (4)(a)(i). 

(ii) An employee shall give not less 
than four weeks notice in writing 
to her employer of the date upon 
which she proposes to commence 
maternity leave stating the period 
of leave to be taken and shall, at the 
same time, produce to her em- 
ployer the statutory declaration 
referred to in sub-paragraph 
(4)(a)(ii). 

(iii) An employer by not less than 14 
days notice in writing to the em- 
ployee may require her to com- 
mence maternity leave at any time 
within the six weeks immediately 
prior to her presumed date of 
confinement. 

(iv) An employee shall not be in breach 
of this clause as a consequence of 
failure to give the stipulated period 
of notice in accordance with sub- 
paragraph (ii) hereof if such failure 
is occasioned by the confinement 
occurring earlier than the pre- 
sumed date. 

(b) Paternity Leave: 
(i) The employee shall, not less than 

ten weeks prior to each proposed 
period of leave, give the employer 
notice in writing stating the dates 
on which he proposes to start and 
finish the period or periods of leave 
and produce the certificate and 
statutory declaration required in 
paragraph (4)(b). 

(ii) The employee shall not be in 
breach of this paragraph as a 

consequence of failure to give the 
notice required in subparagraph (i) 
hereof if such failure is due to: 

(a) the birth occurring earlier 
than the expected date; or 

(b) the death of the mother of the 
child; or 

(c) other compelling circum- 
stances. 

(iii) The employee shall immediately 
notify his employer of any change 
in the information provided pursu- 
ant to paragraph (4)(b). 

(c) Adoption Leave: 
(i) Upon receiving notice of approval 

for adoption purposes, an em- 
ployee shall notify the employer of 
such approval and within two 
months of such approval shall 
further notify the employer of the 
period or periods of adoption leave 
the employee proposes to take. In 
the case of a relative adoption the 
employee shall notify the aforesaid 
upon deciding to take a child into 
custody pending an application for 
an adoption order. 

(ii) An employee who commences em- 
ployment with an employer after 
the date of approval for adoption 
purposes shall notify the employer 
thereof upon commencing employ- 
ment and of the period or periods 
of adoption leave which the em- 
ployee proposes to take. Provided 
that such employee shall not be 
entitled to adoption leave unless 
the employee has not less than 12 
months continuous service with 
that employer immediately preced- 
ing the date upon which he or she 
proceeds upon such leave. 

(iii) An employee shall, as soon as the 
employee is aware of the presumed 
date of placement of a child for 
adoption purposes but no later than 
14 days before such placement, 
give notice in writing to the em- 
ployer of such date, and of the date 
of the commencement of any pe- 
riod of leave to be taken under 
subparagraph 3(c)(i). 

(iv) An employee shall, ten weeks 
before the proposed date of com- 
mencing any leave to be taken 
under subparagraph 3(c)(ii) give 
notice in writing to the employer of 
the date of commencing leave and 
the period of leave to be taken. 

(v) An employee shall not be in breach 
of this subclause. as a consequence 
of failure to give the stipulated 
period of notice in accordance with 
subparagraphs (iii) and (iv) hereof 
if such failure is occasioned by the 
requirement of an adoption agency 
to accept earlier or later placement 
of a child, the death of the spouse 
or other compelling circumstances. 

(6) Transfer to a Safe Job (Maternity Leave 
only); 

Where, in the opinion of a registered 
medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected 
with the work assigned to the employee make 
it inadvisable for the employee to continue 
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at her present work, the employee shall, if her 
employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions 
attaching to that job until the commencement 
of maternity leave. 

If the transfer to a safe job is not 
practicable, the employee may, or the em- 
ployer may require the employee to, take 
leave for such period as is certified necessary 
by a registered medical practitioner. Such 
leave shall be treated as maternity leave for 
the purposes of subclauses (10), (11), (12) 
and (13) hereof. 

(7) Variation of Period of Paternal Leave: 
(a) Provided the maximum period of pater- 

nal leave does not exceed the period to 
which the employee is entitled under 
subclause (3) hereof: 

(i) the period of paternal leave may be 
lengthened once only by the em- 
ployee giving not less than 14 days 
notice in writing stating the period 
by which the leave is to be length- 
ened; 

(ii) the period may be further length- 
ened by agreement between the 
employer and the employee. 

(b) The period of paternal leave may, with 
the consent of the employer, be short- 
ened by the employee giving not less 
than 14 days notice in writing stating the 
period by which the leave is to be 
shortened. 

(8) Cancellation of Paternal Leave: 
(a) Maternity Leave: 

(i) Maternity leave, applied for but not 
commenced, shall be cancelled 
when the pregnancy of an em- 
ployee terminates other than by the 
birth of a living child. 

(ii) Where the pregnancy of an em- 
ployee then on maternity leave 
terminates other than by the birth 
of a living child, it shall be the right 
of the employee to resume work at 
a time nominated by the employer 
which shall not exceed 4 weeks 
from the date of notice in writing 
by the employee to the employer 
that she desires to resume work. 

(b) Paternity Leave: 
Paternity leave, applied for under 

subparagraph 3(b)(ii) but not com- 
menced, shall be cancelled when the 
pregnancy of the employee's spouse 
terminates other than by the birth of a 
living child. 

(c) Adoption Leave: 
(i) Adoption leave, applied for but not 

commenced shall be cancelled 
should the placement of the child 
not proceed. 

(ii) Where the placement of a child for 
adoption purposes with an em- 
ployee then on adoption leave does 
not proceed or continue, the em- 
ployee shall notify the employer 
forthwith and the employer shall 
nominate a time not exceeding four 
weeks from receipt of notification 
for the employee's resumption of 
work. 

(9) Special Leave: 
(a) Special Maternity Leave and Sick 

Leave: 
(i) Where the pregnancy of an em- 

ployee not then on maternity leave 
terminates after 28 weeks other 
than by the birth of a living child 
then: 

(a) she shall be entitled to such 
period of unpaid leave (to be 
known as special maternity 
leave) as a registered medical 
practitioner certifies as neces- 
sary before her return to work; 
or 

(b) for illness other than the nor- 
mal consequences of confine- 
ment she shall be entitled, 
either in lieu of or in addition 
to special maternity leave, to 
such paid sick leave as to 
which she is then entitled and 
which a registered medical 
practitioner certifies as neces- 
sary before her return to work. 

(ii) Where an employee not then on 
maternity leave suffers illness re- 
lated to her pregnancy, she may 
take such paid sick leave as to 
which she is then entitled and such 
further unpaid leave (to be known 
as special maternity leave) as a 
registered practitioner certifies as 
necessary before her return to 
work, provided that the aggregate 
of paid sick leave, special mater- 
nity leave and maternity leave shall 
not exceed the period to which the 
employee is entitled under para- 
graph (3)(a). 

(iii) For the purposes of subclauses 
(10), (11) and (12) hereof, mater- 
nity leave shall include special 
maternity leave. 

(iv) An employee returning to work 
after the completion of a period of 
special maternity leave taken shall 
be entitled to the position which 
she held immediately before pro- 
ceeding on such leave or, in the 
case of an employee who was 
transferred to a safe job pursuant to 
subclause (6) hereof, to the posi- 
tion she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 
(b) Special Leave (Adoption): 

The employer shall grant to any 
employee who is seeking to adopt a 
child, such unpaid leave not exceeding 
two days, as is required by the employee 
to attend any compulsory interviews or 
examinations as are necessary as part of 
the adoption procedure. Where paid 
leave is available to the employee the 
employer may require the employee to 
take such leave in lieu of special leave. 

(10) Paternal Leave and Other Leave Entitle- 
ments: 

(a) Provided the aggregate of any leave, 
including leave taken under this clause, 
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does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or 
in conjunction with paternal leave, take 
any annual leave or long service leave 
or any part thereof to which the em- 
ployee is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during the 
absence on paternal leave. 

(11) Effect of Paternal Leave on Employment: 
Subject to this clause, notwithstanding any 

award or other provision to the contrary, 
absence on paternal leave shall not break the 
continuity of service of an employee but shall 
not be taken into account in calculating the 
period of service for any purpose of any 
relevant award or agreement. 

(12) Termination of Employment: 
(a) An employee on paternal leave may 

terminate the employment at any time 
during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of the 
employee's absence on paternal leave, 
but otherwise the rights of an employer 
in relation to termination of employ- 
ment are not hereby affected. 

(13) Return to Work After Paternal Leave: 
(a) An employee shall confirm the intention 

of returning to work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of the 
period of paternal leave. 

(b) An employee, upon returning to work 
after paternal leave or the expiration of 
the notice required by paragraph (a) 
hereof, shall be entitled to the position 
which the employee held immediately 
before proceeding on paternal leave, or, 
in the case of an employee who was 
transferred to a safe job or who has 
worked part-time during the pregnancy 
the position held immediately before 
commencing such safe job or part-time 
work. 

Where such position no longer exists but 
there are other positions available for which 
the employee is qualified for and is capable 
of performing, the employee shall be entitled 
to a position as nearly comparable in status 
and pay to that of the employee's former 
position. 

(14) Replacement Employees: 
(a) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on paternal 
leave. 

(b) Before an employer engages a replace- 
ment employee the employer shall in- 
form that person of the temporary nature 
of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily pro- 
moted or transferred in order to replace 
an employee exercising rights under this 
subclause, the employer shall inform 
that person of the temporary nature of 
the promotion or transfer and of the 
rights of the employee who is being 
replaced. 

(d) Nothing in this subclause shall be 
construed as requiring an employer to 
engage a replacement employee. 

9. Clause 24—Preserved Matters 
Delete the clause in entirety. 

10. Add new Clause 24—Enterprise Agreement, as 
follows: 

24—Enterprise Agreement. 
Notwithstanding any other provision of this 

Award an employer, employees and the Union 
shall be permitted to negotiate Enterprise Agree- 
ments that comply with the following conditions: 
(1) An Agreement shall not, in the context of a 

total package, provide for a set of conditions 
of a lesser standard than that provided by the 
Award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such Agreement. 

(2) The majority of employees at each enterprise 
must genuinely agree to the implementation 
of such Agreement. 

(3) The Union shall be a party to any Agreement. 
(4) Any Agreement(s) may be approved by the 

Western Australian Coal Industry Tribunal 
and inserted as a schedule to the Award. 

(5) An Agreement shall expressly stipulate the 
sections of the Award intended to be overrid- 
den as a consequence of the Agreement's 
operation. 

(6) In the event of a dispute arising over the 
terms and conditions of an Enterprise Agree- 
ment, the matter may be referred to the 
Western Australian Coal Industry Tribunal 
for determination, subject to the provisions 
of the Act. 

11. Add new Clause 25—Accident Pay as follows: 
25—Accident Pay. 

(1) An employee in receipt of weekly payments 
under the provisions of the Workers' Com- 
pensation Act shall be entitled to receive 
accident pay from the employer subject to the 
following conditions and limitations: 
(a) An employer shall pay, or cause to be 

paid accident pay during the incapacity 
of the employee, within the meaning of 
the said Act until such incapacity ceases 
or until the expiration of a period of 
seventy eight weeks from the date of 
injury, whichever event shall first occur. 

(b) (i) For the period up to 78 weeks, a 
weekly payment representing the 
difference between the weekly 
amount of compensation paid to 
the employee by virtue of the said 
Act and ordinary rate of pay pre- 
scribed from time to time for the 
classification of the incapacitated 
employee at the date of injury, 

(ii) The weekly payment prescribed in 
paragraph (i) shall be supple- 
mented by an additional amount 
equal to 1772 % of the ordinary 
rate for a period up to 39 weeks 
which shall run in die case of: 

A. Western Collieries for the ini- 
tial period of up to 39 weeks 
from the date of injury. 

B. Griffin Coal for the period of 
5 up to 43 weeks inclusive 
from the date of injury. 

(2) In respect of incapacity for part of a week the 
amount payable to the employee as accident 
pay shall be calculated pro rata. 
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(3) An employee shall not be entitled to any 
payment under this clause in respect of any 
period of paid annual leave or long service 
leave, or for any paid public holiday. 

(4) In the event that an employee receives a lump 
sum in redemption of weekly payments 
under the said Act, the liability of the 
employer to pay accident pay as herein 
provided shall cease from the date of such 
redemption. 

(5) Where the employee recovers damages from 
the employer or from a third party in respect 
of the said injury independently of the said 
Act, the employee shall be liable to repay to 
the employer the amount of accident pay 
which the employer has paid under this 
clause and the employee shall not be entitled 
to any further accident pay thereafter. 

12. Clause 26—Liberty to Apply 
Delete the following figures and words: 

6—Contract of Service 
8—Overtime 
10—Holidays 
11—Annual Leave 
17—Long Service Leave 
24—Preserved Matters" 

Application No. 23 of 1991 
B. That the Coal Mining Industry (Staff) Interim Award 

1990 be amended as follows: 
1. Clause I-—Title 

Delete the word "Interim" in the existing title. 
2. Clause 2—Arrangement 

Delete this clause and insert in lieu: 
2.—Arrangement. 

1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Sick Leave 
13. Consultative Committees 
14. Compassionate Leave 
15. Paternal Leave 
16. Jury Service 
17. Long Service Leave 
18. The Union 
19. Prevention and Settlement of Disputes 
20. Wages Recording and Payment 
21. Reduction of Workforce 
22. Variable Duties 
23. Special Rates and Provisions 
24. Award Superannuation 
25. Temporary Employees 
26. Casual Employees 
27. Enterprise Agreement 
28. Liberty to Apply 
29. Wages Schedules 

Schedule of Respondents 
3. Clause 4—Term 

Delete the existing clause and insert in lieu the 
following: 

"This Award shall apply on and from 23 
March 1992." 

4. Clause 9—Shift Work 
Delete existing subclause (3) and renumber the 

remaining subclauses accordingly. 
5. Clause 10—Holidays 

5.1 Delete subclause (1) and insert in lieu the 
following: 
(1) (a) Griffin Coal Mining Co. only 

The following days or the days 
observed in lieu shall be observed 
as paid holidays namely New 
Year's Day, Australia Day (Janu- 
ary), Labour Day, Good Friday, 
Easter Saturday, Easter Monday, 
Anzac Day, Sovereign's Birthday, 
Christmas Day and Boxing Day, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

(b) Western Collieries Ltd only 
The following days or the days 

observed in lieu shall be observed 
as paid holidays namely: Australia 
Day (January), Labour Day, Good 
Friday and Anzac Day, together 
with all other days except Christ- 
mas Day, Boxing Day. New Year's 
Day, Easter Saturday. Easter Mon- 
day and the Sovereign's Birthday, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

Provided that any employee who without 
good and sufficient reason, fails to work on 
the working day immediately preceding a 
holiday or the first working day following 
such a holiday, shall not be entitled to 
payment for such holiday. 

5.2 Delete subclause (3) and insert in lieu the 
following: 
"(3) Payment for a holiday prescribed by this 

clause shall be at the employees ordi- 
nary rate of pay for the hours the 
employee would have been rostered to 
work on that day, plus an additional 
amount equal to in the case of: 

(a) Western Collieries Ltd employees, 
35% of the ordinary rate of pay. 

(b) Griffin Coal Mining Company Pty. 
Limited employees, 20% of the 
ordinary rate of pay. 

5.3 Delete existing subclause (5) and insert in 
lieu the following: 
"(5) Where an employee is required to work 

on a holiday prescribed by this clause, 
the hours so worked shall be paid at the 
rate of double time. In addition the 
employee shall be paid their ordinary 
rate of pay for that day or alternately be 
granted an alternate day off, paid at 
ordinary rates and taken at a mutually 
convenient time. 

An employee shall be paid for a minimum 
of four (4) hours work on a holiday so 
worked." 
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6. Clause 11—Annual Leave 
Delete this clause and insert in lieu: 

11.—Annual Leave. 
"Part A.—Western Collieries Limited Only 

(1) (a) Subject to the provisions of this clause 
employees under this award shall be 
entitled to 210 ordinary hours leave at 
the ordinary rate of pay in respect of 
each completed period of 12 months 
continuous employment. 

(b) Notwithstanding the provisions of (a) 
above, employees who are regularly 
rostered to work eight (8) or more 
ordinary hours per day, shall be entitled 
to 215 ordinary hours of leave at the 
ordinary rate of pay in respect of each 
completed period of 12 months continu- 
ous employment. 

(2) Continuous shift employees rostered to work 
on a rotational basis on Sundays and holi- 
days, shall be entitled to one (1) weeks 
additional leave to that otherwise prescribed 
by subclause (1) hereof. 

(3) Any employee who works on Christmas Day 
or New Year's Day shall be paid at the rate 
of time and a half. 

(4) (a) Subject to 4(b) leave shall be taken 
following application of the employee, 
subject to the convenience of the em- 
ployer and unless by approval of the 
employer no later than in the 12 months 
following the date the leave accrues. 
Leave may be taken by agreement 
between the employee and the employer 
in accordance with 1 (a) and 1 (b) hereof 
in periods other than 210 or 215 
continuous ordinary hours. 

(b) Subject to a reasonable balance of skills 
being retained, a minimum of fifty 
percent of employees in each depart- 
ment will be approved to take leave as 
set out hereunder: 

(i) in a period of four weeks com- 
mencing on and from the Monday 
immediately preceding Christmas 
Day, provided that in the years 
when Christmas Day falls on a 
Saturday or Sunday the period 
shall commence on and from the 
next succeeding Monday and in the 
years that Christmas Day falls on 
a Monday, the period shall com- 
mence on and from that day; 

(ii) in a period of one week commenc- 
ing on Easter Monday; 

(iii) in a period of one week commenc- 
ing on the Monday following pay 
day during the school holiday 
period of September/October. 

(5) The rate of pay payable during a period of 
annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(6) In addition to the ordinary rate payable 
during a period of annual leave, the employee 
shall receive a loading of 35% calculated on 
the employee's ordinary rate of pay. 

(7) On resignation or termination the employee 
shall be entitled to any untaken accrued 
annual leave and except where the termina- 
tion is for misconduct or unauthorised ab- 
sence, pro-rata leave calculated on the basis 
of completed weeks of employment as a 
proportion of 52." 

''Part B—Griffin Coal Mining Co. Only: 
(1) Entitlement 

(a) Subject to the provisions of this clause 
employees under this award shall be 
entitled to annual leave of 5 consecutive 
weeks at the ordinary rate of pay in 
respect of each completed period of 12 
months continuous employment. 

(b) Continuous shift employees rostered to 
work on a rotational basis on Sundays 
and holidays, shall be entitled to 1 
weeks additional leave to that otherwise 
prescribed by paragraph (a) hereof. 

(2) Taking Leave 
Annual leave shall be given and taken in 

one or two continuous periods within twelve 
(12) months from the date when the right to 
annual leave accrued. If the annual leave is 
given in two continuous periods then one of 
those two periods must be at least three (3) 
consecutive weeks. Provided that if the 
employer and an employee so agree then the 
employee's annual leave entitlement may be 
given and taken in two separate periods, 
neither of which is of at least three (3) 
consecutive weeks, or in three separate 
periods. 

Provided further that an employee may, 
with the consent of his/her employer, take 
short term annual leave not exceeding five 
days in any calendar year, at a time or times 
separate from any of the periods determined 
in accordance with this subclause. 

(3) Leave in Advance 
(a) The employer may allow an employee 

to take annual leave prior to the em- 
ployee accruing the right to annual 
leave, up to a maximum of two (2) 
weeks of leave. 

(b) Where an employer has allowed an 
employee to take annual leave in ad- 
vance pursuant to subclause (a), and the 
employee's services are terminated (for 
any reason) prior to the employee 
completing the twelve (12) months 
continuous service for which leave was 
allowed in advance, the employer may 
for each complete week of the qualify- 
ing period of twelve (12) months not 
served by the employee, deduct from 
whatever remuneration is payable upon 
the termination of the employment one 
fifty second of the amount of wages paid 
on account of the annual leave. 

(4) Rate of Pay on Leave 
The rate of pay payable during a period of 

annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(5) Leave Loading 
In addition to the ordinary rate payable 

during a period of annual leave, the employee 
shall receive a loading of 20% calculated on 
the employee's rate of pay as prescribed in 
subclause (4) hereof in respect of each week 
of leave or part thereof. 

(6) Pro Rata on Termination 
On resignation or termination the em- 

ployee shall be entitled to any untaken 
accrued annual leave and, except where the 
termination is for misconduct or unau- 
thorised absence, pro rata leave calculated 
on the basis of completed weeks of employ- 
ment as a proportion of 52." 
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7. Clause 12—Sick Leave 
Delete the existing sub clauses 10,11 and 12 

and insert in lieu the following: 
(10) Where an employer gives notice of termina- 

tion of employment to an employee who is 
absent from work on paid sick leave, the 
termination of employment shall not take 
effect until the employee's paid sick leave 
has expired or the employee is fit for duty, 
whichever happens first. 

Part A—Western Collieries Ltd Provisions: 
(1) An employee who dies, who is retrenched, 

whose services are terminated through opera- 
tion of the Coal Industry Superannuation Act, 
because of age, or who is invalided out of the 
industry and who at the date of such 
retrenchment, death, retirement or invalidity 
has accrued in excess of twelve days of 
unused sick leave shall be granted payment 
on the basis of one ordinary day's pay for 
each day of sick leave accrued and not 
cleared. 

(2) The provisions of paragraph (1) hereof shall 
only apply to an employee retrenched pursu- 
ant to the provisions of Clause 21.—Reduc- 
tion of Workforce of this Award. 

(3) Notwithstanding the above provisions the 
employer initiating retrenchment shall be 
liable for the payment of unused sick leave 
to an employee so retrenched. 

Part B—Griffin Coal Mining Company Pty. 
Limited Provisions: 
(1) An employee whose employment terminates 

for any reason, shall be granted payment for 
the hours of leave accrued and not taken. 

(2) Notwithstanding the other provisions of this 
clause, an employee who has not less than 
350 hours of leave credit under this clause, 
may on request to the employer not more 
than once in each calendar year, be paid out 
for hours of credit in excess of 350 and the 
total credits shall be reduced accordingly. 

8. Clause 15—Maternity Leave 
Delete the existing clause and insert in lieu 

thereof the following: 
"15.—Paternal Leave. 

Subject to the terms of this clause employees 
are entitled to maternity, paternity and adoption 
leave in connection with the birth or adoption of 
a child. 
(1) Nature of Leave: 

Paternal leave is unpaid leave and is 
comprised of maternity, paternity or adoption 
leave. 

(2) Definitions: 
(a) "Employee" includes a part-time em- 

ployee but does not include an em- 
ployee engaged upon casual or seasonal 
work. 

(b) "Child" means in the case of: 
(i) Maternity Leave, a child of the 

employee under the age of one 
year. 

(ii) Paternity Leave, a child of the 
employee or the employee's 
spouse under the age of one year. 

(iii) Adoption Leave, a person under 
the age of five years who is placed 
with the employee for the purposes 
of adoption, other than a child or 
step-child of the employee or of the 
spouse of the employee or a child 
who has previously lived continu- 

ously with the employee for a 
period of six months or more. 

(c) "Spouse" includes de facto or a former 
spouse. 

(d) "Primary care-giver'' applies to pater- 
nity and adoption leave and means a 
person who assumes the principal role 
of providing care and attention to a 
child. 

(e) "Relative adoption" applies to adop- 
tion leave only and occurs where a 
child, as defined, is adopted by a 
grandparent, brother, sister, aunt or 
uncle (whether of the whole blood or 
half blood or by marriage). 

(f) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(i) any period of leave taken in accor- 
dance with this clause; 

(ii) any period of part-time employ- 
ment worked in accordance with 
this clause; or 

(iii) any period of leave or absence 
authorised by the employer or by 
the award. 

(3) Eligibility 
The employee must have had at least 12 

months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon Paternal 
Leave. 

(a) Maternity Leave: 
An employee who becomes pregnant, 

upon production to her employer of the 
certificate required by paragraph (4)(a), 
shall be entitled to a period of up to 52 
weeks maternity leave provided that 
such leave shall not extend beyond the 
child's first birthday. This entitlement 
shall be reduced by any period of 
paternity leave taken by the employee's 
spouse in relation to the same child and, 
apart from paternity leave of up to one 
week at the time of confinement, shall 
not be taken concurrently with paternity 
leave. 

Subject to subclauses (6) and (9) 
hereof the period of maternity leave 
shall be unbroken and shall, immedi- 
ately following confinement, include a 
period of six weeks compulsory leave. 

(b) Paternity Leave: 
A male employee, upon production to 

his employer of the certificate required 
by paragraph (4)(b), shall be entitled to 
one or two periods of paternity leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to one 
week at the time of confinement of 
his spouse; 

(ii) further unbroken period of up to 51 
weeks in order to be the primary 
care-giver of a child provided that 
such leave shall not extend beyond 
the child's first birthday. This 
entitlement shall be reduced by any 
period of maternity leave taken by 
the employee's spouse and shall 
not be taken concurrently with that 
maternity leave. 

(c) Adoption Leave: 
An employee, upon production to the 

employer of the documentation required 
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by paragraph (4)(c) shall be entitled to 
one or two periods of adoption leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to three 
weeks at the time of the placement 
of the child; 

(ii) an unbroken period of up to 52 
weeks from the time of its place- 
ment in order to be the primary 
care-giver of the child. This reave 
shall not extend beyond one year 
after the placement of the child and 
shall not be taken concurrently 
with adoption leave taken by the 
employee's spouse in relation to 
the same child. This entitlement of 
up to 52 weeks shall be reduced by: 
(a) any period of leave taken 

pursuant to subparagraph (i) 
hereof; and; 

(b) the aggregate of any periods 
of adoption leave taken or to 
be taken by the employee's 
spouse. 

(4) Certification: 
(a) Maternity Leave: 

At the time specified in paragraph 
5(a) the employee must produce to her 
employer: 

(i) a certificate from a registered med- 
ical practitioner stating that she is 
pregnant and the expected date of 
confinement; 

(ii) a statutory declaration stating par- 
ticulars of any period of paternity 
leave sought or taken by her spouse 
and that for the period of maternity 
leave she will not engage in any 
conduct inconsistent with her con- 
tract of employment. 

(b) Paternity Leave: 
At the time specified in paragraph 

5(b) the employee must produce to his 
employer: 

(i) a certificate from a registered med- 
ical practitioner which names his 
spouse, states that she is pregnant 
and the expected date of confine- 
ment or states the date on which 
the birth took place; 

(ii) in relation to any period to be taken 
under sub-paragraph 3(b)(ii), a 
statutory declaration stating: 

(a) he will take that period of 
paternity leave to become the 
primary care-giver of a child; 

(b) particulars of any period of 
maternity leave sought or 
taken by spouse; and 

(c) for the period of paternity 
leave he will not engage in 
any conduct inconsistent with 
his contract of employment. 

(c) Adoption Leave: 
Before taking adoption leave the 

employee must produce to the em- 
ployer: 

(i) (a) a statement from an adoption 
agency or other appropriate 
body of the presumed date of 
placement of the child with 
the employee for adoption 
purposes; or 

(b) a statement from the appropri- 
ate government authority con- 
firming that the employee is 
to have custody of the child 
pending application for an 
adoption order. 

(ii) in relation to any period to be taken 
under subparagraph 3(c)(ii) hereof, 
a statutory declaration stating: 

(a) the employee is seeking adop- 
tion leave to become the pri- 
mary care-giver of the child; 

(b) particulars of any period of 
adoption leave sought or 
taken by the employee's 
spouse; and 

(c) for the period of adoption 
leave the employee will not 
engage in any conduct incon- 
sistent with his or her contract 
of employment, 

(5) Notice Requirements: 
(a) Maternity Leave: 

(i) An employee shall, not less than 
ten weeks prior to the presumed 
date of confinement, produce to her 
employer the certificate referred to 
in sub-paragraph (4)(a)(i). 

(ii) An employee shall give not less 
than four weeks notice in writing 
to her employer of the date upon 
which she proposes to commence 
maternity leave stating the period 
of leave to be taken and shall, at the 
same time, produce to her em- 
ployer the statutory declaration 
referred to in sub-paragraph 
(4)(a)(ii), 

(iii) An employer by not less than 14 
days notice in writing to the em- 
ployee may require her to com- 
mence maternity leave at any time 
within the six weeks immediately 
prior to her presumed date of 
confinement. 

(iv) An employee shall not be in breach 
of this clause as a consequence of 
failure to give the stipulated period 
of notice in accordance with sub- 
paragraph (ii) hereof if such failure 
is occasioned by the confinement 
occurring earlier than the pre- 
sumed date. 

(b) Paternity Leave: 
(i) The employee shall, not less than 

ten weeks prior to each proposed 
period of leave, give the employer 
notice in writing stating the dates 
on which he proposes to start and 
finish the period or periods of leave 
and produce the certificate and 
statutory declaration required in 
paragraph (4)(b). 

(ii) The employee shall not be in 
breach of this paragraph as a 
consequence of faUure to give the 
notice required in subparagraph (i) 
hereof if such failure is due to: 

(a) the birth occurring earlier 
than the expected date; or 

(b) the death of the mother of the 
child; or 

(c) other compelling circum- 
stances. 
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(iii) The employee shall immediately 
notify his employer of any change 
in the information provided pursu- 
ant to paragraph (4)(b). 

(c) Adoption Leave: 
(i) Upon receiving notice of approval 

for adoption purposes, an em- 
ployee shall notify the employer of 
such approval and within two 
months of such approval shall 
further notify the employer of the 
period or periods of adoption leave 
the employee proposes to take. In 
the case of a relative adoption the 
employee shall notify the aforesaid 
upon deciding to take a child into 
custody pending an application for 
an adoption order. 

(ii) An employee who commences em- 
ployment with an employer after 
the date of approval for adoption 
purposes shall notify the employer 
thereof upon commencing employ- 
ment and of the period or periods 
of adoption leave which the em- 
ployee proposes to take. Provided 
that such employee shall not be 
entitled to adoption leave unless 
the employee has not less than 12 
months continuous service with 
that employer immediately preced- 
ing the date upon which he or she 
proceeds upon such leave. 

(iii) An employee shall, as soon as the 
employee is aware of the presumed 
date of placement of a child for 
adoption purposes but no later than 
14 days before such placement, 
give notice in writing to the em- 
ployer of such date, and of the date 
of the commencement of any pe- 
riod of leave to be taken under 
subparagraph 3(c)(i). 

(iv) An employee shall, ten weeks 
before the proposed date of com- 
mencing any leave to be taken 
under subparagraph 3(c)(ii) give 
notice in writing to the employer of 
the date of commencing leave and 
the period of leave to be taken. 

(v) An employee shall not be in breach 
of this subclause, as a consequence 
of failure to give the stipulated 
period of notice in accordance with 
subparagraphs (iii) and (iv) hereof 
if such failure is occasioned by the 
requirement of an adoption agency 
to accept earlier or later placement 
of a child, the death of the spouse 
or other compelling circumstances. 

(6) Transfer to a Safe Job (Maternity Leave 
only): 

Where, in the opinion of a registered 
medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected 
with the work assigned to the employee make 
it inadvisable for the employee to continue 
at her present work, the employee shall, if her 
employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions 
attaching to that job until the commencement 
of maternity leave. 

If the transfer to a safe job is not 
practicable, the employee may, or the em- 
ployer may require the employee to, take 
leave for such period as is certified necessary 
by a registered medical practitioner. Such 

leave shall be treated as maternity leave for 
the purposes of subclauses (10), (11), (12) 
and (13) hereof. 

(7) Variation of Period of Paternal Leave: 
(a) Provided the maximum period of pater- 

nal leave does not exceed the period to 
which the employee is entitled under 
subclause (3) hereof: 

(i) the period of paternal leave may be 
lengthened once only by the em- 
ployee giving not less than 14 days 
notice in writing stating the period 
by which the leave is to be length- 
ened: 

(ii) the period may be further length- 
ened by agreement between the 
employer and the employee. 

(b) The period of paternal leave may, with 
the consent of the employer, be short- 
ened by the employee giving not less 
than 14 days notice in writing stating the 
period by which the leave is to be 
shortened. 

(8) Cancellation of Paternal Leave: 
(a) Maternity Leave: 

(i) Maternity leave, applied for but not 
commenced, shall be cancelled 
when the pregnancy of an em- 
ployee terminates other than by the 
birth of a living child. 

(ii) Where the pregnancy of an em- 
ployee then on maternity leave 
terminates other than by the birth 
of a living child, it shall be the right 
of the employee to resume work at 
a time nominated by the employer 
which shall not exceed 4 weeks 
from the date of notice in writing 
by the employee to the employer 
that she desires to resume work. 

(b) Paternity Leave: 
Paternity leave, applied for under 

subparagraph 3(b)(ii) but not com- 
menced, shall be cancelled when the 
pregnancy of the employee's spouse 
terminates other than by the birth of a 
living child. 

(c) Adoption Leave: 
(i) Adoption leave, applied for but not 

commenced shall be cancelled 
should the placement of the child 
not proceed. 

(ii) Where the placement of a child for 
adoption purposes with an em- 
ployee then on adoption leave does 
not proceed or continue, the em- 
ployee shall notify the employer 
forthwith and the employer shall 
nominate a time not exceeding four 
weeks from receipt of notification 
for the employee's resumption of 
work. 

(9) Special Leave: 
(a) Special Maternity Leave and Sick 

Leave: 
(i) Where the pregnancy of an em- 

ployee not then on maternity leave 
terminates after 28 weeks other 
than by the birth of a living child 
then: 
(a) she shall be entitled to such 

period of unpaid leave (to be 
known as special maternity 
leave) as a registered medical 
practitioner certifies as neces- 
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sary before her return to work; 
or 

(b) for illness other than the nor- 
mal consequences of confine- 
ment she shall be entitled, 
either in lieu of or in addition 
to special maternity leave, to 
such paid sick leave as to 
which she is then entitled and 
which a registered medical 
practitioner certifies as neces- 
sary before her return to work. 

(ii) Where an employee not then on 
maternity leave suffers illness re- 
lated to her pregnancy, she may 
take such paid sick leave as to 
which she is then entitled and such 
further unpaid leave (to be known 
as special maternity leave) as a 
registered practitioner certifies as 
necessary before her return to 
work, provided that the aggregate 
of paid sick leave, special mater- 
nity leave and maternity leave shall 
not exceed the period to which the 
employee is entitled under para- 
graph (3)(a). 

(iii) For the purposes of subclauses 
(10), (11) and (12) hereof, mater- 
nity leave shall include special 
maternity leave. 

(iv) An employee returning to work 
after the completion of a period of 
special maternity leave taken shall 
be entitled to the position which 
she held immediately before pro- 
ceeding on such leave or, in the 
case of an employee who was 
transferred to a safe job pursuant to 
subclause (6) hereof, to the posi- 
tion she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable m status and pay to that 
of her former position. 
(b) Special Leave (Adoption); 

The employer shall grant to any 
employee who is seeking to adopt a 
child, such unpaid leave not exceeding 
two days, as is required by the employee 
to attend any compulsory interviews or 
examinations as are necessary as part of 
the adoption procedure. Where paid 
leave is available to the employee the 
employer may require the employee to 
take such leave in lieu of special leave. 

(10) Paternal Leave and Other Leave Entitle- 
ments: 
(a) Provided the aggregate of any leave, 

including leave taken under this clause, 
does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or 
in conjunction with paternal leave, take 
any annual leave or long service leave 
or any part thereof to which the em- 
ployee is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during the 
absence on paternal leave. 

(11) Effect of Paternal Leave on Employment; 
Subject to this clause, notwithstanding any 

award or other provision to the contrary, 
absence on paternal leave shall not break the 
continuity of service of an employee but shall 
not be taken into account in calculating the 
period of service for any purpose of any 
relevant award or agreement. 

(12) Termination of Employment; 
(a) An employee on paternal leave may 

terminate the employment at any time 
during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of the 
employee's absence on paternal leave, 
but otherwise the rights of an employer 
in relation to termination of employ- 
ment are not hereby affected. 

(13) Return to Work After Paternal Leave: 
(a) An employee shall confirm the intention 

of returning to work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of the 
period of paternal leave. 

(b) An employee, upon returning to work 
after paternal leave or the expiration of 
the notice required by paragraph (a) 
hereof, shall be entitled to the position 
which the employee held immediately 
before proceeding on paternal leave, or, 
in the case of an employee who was 
transferred to a safe job or who has 
worked part-time during the pregnancy 
the position held immediately before 
commencing such safe job or part-time 
work. 

Where such position no longer exists but 
there are other positions available for which 
the employee is qualified for and is capable 
of performing, the employee shall be entitled 
to a position as nearly comparable in status 
and pay to that of the employee's former 
position. 

(14) Replacement Employees: 
(a) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on paternal 
leave. 

(b) Before an employer engages a replace- 
ment employee the employer shall in- 
form that person of the temporary nature 
of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily pro- 
moted or transferred in order to replace 
an employee exercising rights under this 
subclause, the employer shall inform 
that person of the temporary nature of 
the promotion or transfer and of the 
rights of the employee who is being 
replaced. 

(d) Nothing in this subclause shall be 
construed as requiring an employer to 
engage a replacement employee. 

9. Clause 19—Prevention and Settlement of Dis- 
putes 

Delete subclause (2); 
10. Clause 27—Preserved Matters 

Delete the clause in entirety. 
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11. Add new Clause 27—Enterprise Agreement, as 
follows: 

"27—Enterprise Agreement. 
Notwithstanding any other provision of this 

Award an employer, employees and the Union 
shall be permitted to negotiate Enterprise Agree- 
ments that comply with the following conditions: 
(1) An Agreement shall not, in the context of a 

total package, provide for a set of conditions 
of a lesser standard than that provided by the 
Award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such Agreement. 

(2) The majority of employees at each enterprise 
must genuinely agree to the implementation 
of such Agreement. 

(3) The Union shall be a party to any Agreement. 
(4) Any Agreement(s) may be approved by the 

Western Australian Coal Industry Tribunal 
and inserted as a schedule to the Award. 

(5) An Agreement shall expressly stipulate the 
sections of the Award intended to be overrid- 
den as a consequence of the Agreement's 
operation. 

(6) In the event of a dispute arising over the 
terms and conditions of an Enterprise Agree- 
ment, the matter may be referred to the 
Western Australian Coal Industry Tribunal 
for determination, subject to the provisions 
of the Act." 

12. Clause 28—Liberty to Apply 
Delete the following figures and words: 

8—Overtime 
10—Holidays 
11—Annual Leave 
17—Long Service Leave 
24—Preserved Matters 

13. Clause 29-—Wages Schedules 
Schedule 2—Griffin Coal Mining Company 

Pty. Limited: 
Delete from subclauses (1) and (2) and insert in 

lieu the following: 
Division A. 

Group 2 Total Rate 
Per Week 

Group 1 
Group 2 
Group 3 
Group 4 
Group 5 
Group 6 
Group 7 
Group 8 
Group 9 
Group 10 
Group 11 
Group 12 
Group 13 
Group 14 

1st year of service 
2nd year of service 
3rd year of service 

Division B. 
Group 1 

Senior Industrial Nurse 
Industrial Nurse 
Senior Clerk/Senior Storeman 
Screen and Surface Overseer 
Typist or Receptionist 

Total Rate 
Per Week 

$ 
No Rate 
835.20 
822.50 
731.50 
722.80 
716.30 
709.70 
705.30 
700.00 
697.20 
695.90 
683.30 
678.00 

578.20 
614.40 
650.50 

Total Rate 
Per Week 

$ 
560.75 
548.80 
546.60 
537.40 
515.60 

1st year of service in Coal 
Mining Industry 
2nd year of service in Coal 
Mining Industry 
3rd year of service in Coal 
Mining Industry 

515.60 

525.90 

537.40 

Group 3 
Under 17 years of age 268.10 
From 17 years to 18 years 314.50 
From 18 years to 19 years 366.10 
From 19 years to 20 years 422.80 
From 20 years to 21 years 474.40 

Application No's 22 of 1991 and 23 of 1991 
C. This order shall operate on and from 23 March 1992. 

G.L. FIELDING, 
Chairman, 

WA Coal Industry Tribunal. 

No. 16 of 1990. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 4th day of November, 1992. 

Application No. 20 of 1992. 
Between: 

The Australian Collieries' Staff Association, Western 
Australian Branch. Applicant 

and 
Griffin Coal Mining Company Pty Ltd and Western 

Collieries Limited, Respondents. 
In the matter of: An application to repeal the Coal Mining 

Industry (Deputies) Award 1990. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to repeal the Coal 
Mining Industry (Deputies) Award 1990. The application is 
brought because The Collie District Deputies' Union of 
Workers technically now no longer exists, it having been 
amalgamated with The Australian Collieries Staff Associa- 
tion. Western Australian Branch, as was mentioned in 
Application No. 5 of 1992. In that process, it lost its separate 
and distinct identity. 

The application has some historical significance, as Mr 
Bryant, agent for Western Collieries Ltd, has intimated, 
because it brings to an end a long history of awards 
exclusively covering deputies. The deputies, of course, have 
been, and still are, an integral part of the industry, having 
statutory responsibilities, but they will no longer have 
separate industrial coverage. 

Mr Bryant has paid tribute to the Collie District Deputies' 
Union for its work in the past and pointed to its remarkably 
good record in industrial relations. Speaking for myself, I 
think there is much to be said for his observations; certainly 
the deputies have always co-operated with the Tribunal over 
the years and abided by the spirit and letter of the arbitration 
system especially established for the coal industry. Whether 
they liked doing that or not, only they know, but they have 
done so to the benefit of the industry. I suppose, as time 
marches on, the deputies might not be the only union to fade 
from the coalfield. They are certainly not the first. Perhaps 
the time will come when there is only one union on the field, 
but that will be for the future. 

It remains only to say that the Tribunal is unanimously 
of the view that the Award should be repealed, and repealed 
it will be, effective from today's date. 
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Order. 
Having heard Mr I.D. Johnstone on behalf of the 

Applicant and Mr G.E. Bull on behalf of the Respondents, 
the Tribunal, doth hereby order— 

That the Coal Mining Industry (Deputies) Award 
1990 be and is hereby repealed with effect on and from 
the 4th day of November, 1992. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY (ENGINEERS) AWARD 
1990 

No. 5 of 1991. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL 

Held at Collie on the 14th day of July, 1992. 

Application No. 14 of 1992. 
Between: 

The Metals and Engineering Workers Union and Australian 
Electrical, Electronics, Foundry and Engineering Union, 

Applicants 
and 

Griffin Coal Mining Company Pty Ltd and Western 
Collieries Ltd, Respondents. 

In the matter of: an application to vary clause 17(5) Long 
Service Leave of the Coal Mining Industry (Engineers) 

Award 1990 to reduce the minimum period of long service 
leave able to be taken at any one time from four weeks to 

two weeks. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend clause 
17 of the Coal Mining Industry (Engineers) Award 1990, 
and in particular subclause (5). That subclause, amongst 
other things, provides that where long service leave is taken, 
it is to be taken at a minimum in four weekly lots. The 
unions now seek to have that reduced to two weekly lots. 
Such a claim now really represents a change to reflect 
industry standards. Both companies acknowledge that there 
are benefits in the proposed change, and indeed, it ought to 
be obvious to all that those benefits exist. 

In the circumstances I am authorised by my colleagues 
to say that the Tribunal agrees with the application in the 
terms in which it now appears in the amended schedule, and 
there will therefore be an order amending the award in terms 
of that amended schedule operative from today's date. 

Order. 
Having heard Mr J.R. Davidson on behalf of the unions 

and Mr G.E. Bull on behalf of the Respondent Companies, 
the Tribunal, by consent, doth hereby order— 

That subclauses 5(a)(iii) and 5(b) of clause 17, Long 
Service Leave, of the Coal Mining Industry (Engineers) 
Award 1990 be amended by deleting the words and 
figures "four (4)" in these subclauses and inserting in 
lieu the words and figures "two (2)" with effect on and 
from 14 July 1992. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY (ENGINEERS) AWARD 
1990 

No. 5 of 1991. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 14th day of July, 1992. 

Application No. 7 of 1992. 
Between: 

The Metal Engineering Workers' Union (WA Branch) and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch), Applicants 
and 

Western Collieries Limited, Respondent. 
In the matter of: an application to convert sick and long 

service leave entitlements into hours and to increase annual 
leave for employees who work eight hour shifts. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend the Coal 
Mining Industry (Engineers) Award 1990 as it applies to 
annual leave, sick leave and long service leave, and then 
only as it applies to Western Collieries Limited. As is now 
common knowledge, the old standard of 35 hours' work per 
week, at least so far as Western Collieries Limited is 
concerned, is something of the past, at least in practice, 
though it remains in form in the various awards. The 
consequence has been that, if nothing else, it is more 
administratively efficient to have the leave provisions, so far 
as they relate to Western Collieries Limited, converted to 
hours. That is because in many instances eight hour shifts, 
rather than the traditional seven hour shifts, are worked and 
it would become an administrative nightmare to work out 
holiday entitlements other than on an hourly basis. 

Really, that is all the application now before the Tribunal 
seeks to achieve, except that for those who regularly work 
eight hour shifts. The proposal before the Tribunal is that 
the leave entitlement be. increased from 210 ordinary hours 
per year to 215 ordinary hours per year. That matter has 
already been before the Tribunal so far as it affects the other 
awards, and the company now concedes, and properly 
concedes, that to be consistent, the same amendment ought 
to be made in favour of the engineers, as was previously 
made by the Tribunal for the other employees (Application 
No. 21 of 1991). 

There is no point in explaining the basis for that increase, 
other than to say that the annual leave entitlement of six 
weeks includes in it five public holidays, and where those 
public holidays would ordinarily involve eight hours' work, 
it was thought proper that credit for that be given to the 
employees, and hence the change to the award sought on this 
occasion. 

It remains only to say that the Tribunal is unanimously 
of the view that the order should be made in the terms of 
the amended application. 

Order. 
Having heard Mr J.R. Davidson on behalf of the 

Applicants and Mr G.E. Bull on behalf of the Respondent, 
the Tribunal, by consent, doth hereby order— 

That Clauses 11, 12 and 17 of the Coal Mining 
Industry (Engineers) Award 1990 be amended in the 
following terms with effect on and from the 14th day 
of July, 1992. 

1. Clause 11.—Annual Leave: Delete subclause (1) and 
insert in lieu thereof the following— 

(1) (a) Griffin Coal Mining Company Pty Limited 
only: 

Subject to the provisions of this clause 
employees under this award shall be entitled 
to six weeks' leave at the ordinary rate of pay 
in respect of each completed period of 12 
months' continuous employment. 

(b) Western Collieries Limited only: 
(i) Subject to the provisions of this clause 

employees under this award shall be 
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entitled to 210 ordinary hours' leave at 
the ordinary rate of pay in respect of 
each completed period of 12 months' 
continuous employment. 

(ii) Notwithstanding the provisions of (i) 
above, employees who are regularly 
rostered to work eight or more ordinary 
hours per day, shall be entitled to 215 
ordinary hours of leave at the ordinary 
rate of pay in respect of each completed 
period of 12 months' continuous em- 
ployment. 

(ill) For the purposes of this clause, one 
week's annual leave shall equal 35 
ordinary hours. 

2. Clause 12.—Sick Leave: 

(A) Insert a new heading above paragraphs (l)(a) and 
(b) as follows— 

Griffin Coal Mining Company Pty Ltd only: 

(B) Insert new paragraphs (S)(c) and (d) as follows— 

Western Collieries Ltd only: 

(c) Except as provided in paragraph (d) hereof 
each employee shall be credited on 1 July in 
each year with 105 hours' leave for the 
ensuing year. 

(b) The entitlement to paid sick leave prescribed 
in paragraph (c) hereof shall, in respect of 
employees who commence employment after 
1 July in any year, be reduced by two hours 
per week or part thereof being the period of 
time the employee commenced after 1 July 
in the relevant 12 month period. 

3. Clause 17.—Long Service Leave: Delete subclause (3) 
and insert in lieu thereof the following— 

(3) Period of Leave 

(a) Griffin Coal Mining Company Pty Limited 
only: 

On and after the date of commencement of 
this award, entitlement shall accrue at the 
rate of 13 weeks for each eight years of 
continuous service. 

(b) Western Collieries Limited only: 

On and after the date of commencement of 
this award, entitlement shall accrue at the 
rate of 455 hours for each eight years of 
continuous service. 

For the purposes of this clause, one week's 
long service leave shall equal 35 ordinary 
hours. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 20th Day of August, 1991. 
Application No. 19 of 1991. 

Between: 
Coal Miners' Industrial Union of Workers of Western 

Australia, Collie, Applicant 
and 

Western Collieries Limited, Respondents. 
In the matter of: An application to insert a provision into the 

Coal Mining Industry (Miners) Interim Award 1990 for 
payment of a charge hand allowance. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application by the Coal 
Miners' Industrial Union of Workers of Western Australia 
to insert into the Coal Mining Industry (Miners) Interim 
Award a provision in the wages schedule as it applies to 
Western Collieries Limited for a 'charge hand' with a rate 
of $6.50 for each shift worked. The Award at this time 
makes no provision for a charge or leading hand rate of pay 
and hence the need for the application. 

In the course of rationalising its operations the company, 
Western Collieries Limited, has removed full-time supervi- 
sors from the Delta coal load-out area and now has that area 
supervised by a supervisor principally based, although not 
exclusively, at the central services area and he, it can be said, 
is now a mobile supervisor. 

The company now requires that the miners when they 
carry out the duty be under the firsthand control of a charge 
hand who would still carry out normal duties of dozing the 
coal into the loader and the various other mining functions 
that he has always carried out but in addition would be 
required to perform minor administrative functions. In the 
main, those functions require the miner to report any 
breakdowns and the like to the supervisor and to check truck 
loads at the load-out area. The operative would not have any 
responsibility for disciplinary or timekeeping matters and 
thus the company says that he is still essentially a miner, 
albeit with the responsibilities of looking after but not 
managing the personnel at the load-out area. 

The company agrees with the Union's application. It 
submits that what it has done is in the interests of efficiency 
and that the nature of the additional duties of the miners is 
incidental to their main task. 

The Collieries Staff Association was given leave by the 
Tribunal to intervene in the matter. It objects to the 
application, saying that it finds the position somewhat 
incongruous since it was asked by the company to "give 
up" the full-time supervisory positions at the load-out area, 
which it readily agreed to do, and now it finds it somewhat 
obnoxious to see that the Miners' Union members are being 
paid for the work which it says was carried out by its 
members. 

In making application for leave to intervene, Mr 
Creighton said that this application would have a "devastat- 
ing effect'' on the industry. The Association saw this as the 
thin end of the wedge in that supervisory duties were now 
carried out by members of the Miners' Union, rather than 
by the members of Staff Association or by Deputies. 

The Tribunal is unanimous that the application should be 
granted. It is part of the management prerogative for the 
manager or mine owner to define the duties and responsibil- 
ities of a particular job and from that the entitlement to union 
membership follows. It is not, as is sometimes thought to 
be the case, the reverse situation, such that it is union 
membership that defines the duties. Once the duties have 
been defined, the question of ascertaining which union has 
or should have constitutional coverage of the position in 
question is then decided by ascertaining the nature of the 
duties in question. 
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There does not seem to have been any scientific 
measurement attached to the $6.50 ascribed to the new 
charge hand. We take the view that the sum selected is not 
out of the range of that paid in other places to charge hands. 
The payment is not, as Mr Creighton alleged, simply for 
being a messenger. The person is more than a messenger. 
He has the responsibility for seeing, at least in the first 
instance, that the work-place operates in a proper manner, 
albeit that he has to report any problems to the supervisor 
without making any major decisions in respect of it. 

Order. 
Having heard Mr G N Wood on behalf of the applicant 

and Mr J Bryant on behalf of the respondent company the 
Tribunal doth hereby order: 

That the Coal Mining Industry (Miners) Interim 
Award 1990 be amended effective on and from 1 July, 
1991 by adding a new subclause 23(5) in part (B) of 
clause 23, Special Rates and Provisions to read: 

A person appointed as a charge hand for a 
particular shift shall, in addition to his normal rate 
of pay, receive a flat payment of $6.50 for each 
shift worked. This rate applies to a shift of any 
duration which is worked by agreement with the 
Union. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 
4 December 1992. 

COAL MINING INDUSTRY (MINERS) INTERIM 
AWARD 1990 

No. 12 of 199®. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 19th day of February, and the 17th and 

23rd days of March, 1992. 
Application No. 21 of 1991. 

Between: 
Griffin Coal Mining Company Limited and Western 

Collieries Limited, Applicants 
and 

Coal Miners' Industrial Union of Workers of Western 
Australia, Respondent. 

In the matter of: a claim to settle outstanding issues under 
the Interim Award for Western Collieries Limited. 

Application No. 2 of 1992. 
Between: 

Coal Miners' Industrial Union of Workers of Western 
Australia, Applicant 

and 
Western Collieries Limited, Respondent. 

In the matter of: a claim to increase the sick leave 
entitlement from 105 hours to 120 hours. 

Decision of the Tribunal. 
THE CHAIRMAN: On 5 September 1990 the Tribunal 
handed down, by consent, a new, but interim, award 
governing those employed in the classifications covered by 
the Coal Miners' Industrial Union of Workers, Western 
Australia, Collie. That award replaced the Coal Mining 
Industry (Miners') Western Australia Award, 1981, together 
with the Miners Long Service Leave Award, 1955 and two 
awards providing for special conditions of employment for 
employees of each of the two mining companies on the 
coalfield. The new award was expressed to be an interim 
award because there were a number of provisions which 
required further consideration by the parties and it was 
intended that the new award should be but a step,albeit a 

significant one, in the process of restructuring in order to 
achieve the efficiencies necessary to enable the industry to 
survive in the long term, particularly in the face of 
competition from other power generating sources. 

The two companies operating in the industry now argue 
that the time has come to settle the outstanding issues and 
for the Tribunal to make a final award governing the 
industry. In essence, the Union does not disagree. The 
parties to the award have reached agreement regarding most 
of the matters to be contained in a final award. However, 
a number of matters stiil remain in dispute and by these 
proceedings application has been made to the Tribunal to 
resolve them. 

Amongst the changes agreed by the parties to be made to 
the interim award are the inclusion of a provision for 
paternity leave and the re-insertion of a provision governing 
the use of contractors. The annual leave provision has been 
rewritten to take into account the differing working 
arrangements for each of the companies. In the case of 
Griffin Coal Mining Company Ltd the leave loading has 
been reduced from 35 per cent to 20 per cent in return for 
an increase in the production bonus. That change is based 
on the philosophy that it is better to reward employees for 
being at work, rather than for being on leave. That change 
is said to have been made at no cost to the company. The 
accident pay provision has been varied to reflect the 
differing loading arrangements in place for each of the two 
companies, in particular to delay the payment for employees 
of Griffin Coal Mining Company Ltd of the loading until 
the fourth week of any absence. Another agreed amendment 
provides for enterprise agreements. It is the intention of the 
parties that the new provision should operate so as to require 
the relevant union to be a party to the agreement and where 
the agreement conflicts with the award, to make it 
conditional upon the approval of the Tribunal. The 
remaining agreed amendments are largely consequential on 
conversion of the award from an interim to a permanent one. 

In respect of all but one of the matters in dispute, the 
Tribunal is evenly divided and therefore in those cases the 
decision of the Tribunal is that of the Chairman. In one case, 
regarding the quantum of annual leave to which employees 
of Western Collieries Limited are entitled, the decision of 
the Tribunal is that of the majority. 

Two of the matters in dispute concern the conditions of 
employment at both the mining companies on the coalfield. 
The first relates to the penalty to be paid for weekend shift 
work during ordinary time; the second concerns the 
inclusion in the dispute settling process of a five day 
"cooling off" period as a condition precedent to industrial 
action. The remaining matters in issue affect only the 
employees of Western Collieries Ltd and concent the 
quantum of annual and sick leave entitlements and the right 
to payment for accrued sick leave upon termination of 
employment. 

The dispute, with respect to ordinary time weekend 
penalty rates, arises in the following way. Until the making 
of the interim award, work in ordinary time was, by 
definition, restricted to work on Monday to Friday inclusive. 
Under the now repealed award all weekend work was 
necessarily overtime and overtime was only to be worked 
"when it was absolutely necessary", except in the case of 
pumpmen. 

Anticipating the inevitable, the parties agreed that the 
interim award should contain greater flexibility with respect 
to the ordinary hours of work than did the previous award. 
Subclause 7(2) of the interim award fixes ordinary hours of 
work as an average of 35 per week to be worked seven hours 
per day Monday to Friday "except as otherwise provided" 
in the clause. Subclause (3) of the clause enables the Union 
and the relevant employer to agree upon "alternative 
ordinary working hours, working days and shift rosters", 
notwithstanding the provisions of subclause (2). Although 
that provision enables the parties to agree to an arrangement 
which extends the ordinary hours into the weekend, the 
interim award does not make provision for shift work 
beyond Monday to Friday. 
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Shift work is governed by Clause 9 of the interim award, 
although subject to the provisions of Clause 7 covering the 
hours of work. Subclause 9(2) prescribes loadings for 
ordinary hours worked after 3.00 p.m. and after lO.OOSp.m. 
Monday to Friday inclusive. It says nothing about shift 
work, whether as part of an employee's ordinary hours of 
work or as overtime on the weekend. When the parties 
settled the terms of the interim award, provision was made 
in subclause 9(3) for ordinary hours of work to be performed 
on weekends in accordance with the alternative arrange- 
ments provided under subclause 7(3). Subclause 9(3) is in 
the following terms— 

"Employees rostered to work ordinary hours on 
weekends as provided for under subclause (3) of Clause 
7.—Hours shall, in lieu of the penalties prescribed in 
subclause (2) hereof be paid at the rate of time and a 
half for the first three hours and then double on 
Saturday, and double time for all time worked on a 
Sunday." 

However, as provided in Clause 4.—Tferm, that is one of 
provisions of the interim award the operation of which is 
suspended to a date to be fixed by the Tribunal. The 
companies now seek to remove that suspension, a change 
which the Union opposes. 

The companies' argument is simple. On their behalf, it 
was submitted that the general standard in industry at large 
was for ordinary time shift penalties to be subsumed into the 
weekend penalty rates as is the import of subclause 9(3). Mr 
Greig, for Griffin Coal Mining Company Ltd, referred the 
Tribunal to a host of State awards, including the Transport 
Workers (General) Award and the Metal Trades (General) 
Award to illustrate the point. Mr Bull, for Western Collieries 
Ltd, suggested, too, that this standard applied in the mining 
industry elsewhere in this State. Mr Greig quite properly 
referred to the decision of the Federal Coal Industry Tribunal 
in the Restructuring Coal Mining Industry Award Case 
(Print CR 4071) which led to the Coal Mining Industry 
(Production and Engineering) Interim Consent Award, 
September 1990 (Cth) (Print CR 4414). That Award 
provides for payment of the ordinary shift penalties as well 
as weekend loadings in respect of weekend shifts worked in 
ordinary hours. He submitted, however, that that provision 
was largely inserted by consent and consistent with the well 
established principle, recently restated in The AWU 
Construction and Maintenance (Consolidated) Award 1987 
Case (1991) A1LR 316(5), it should have limited preceden- 
tial value in arbitration proceedings of this nature. Instead, 
he suggested that the Tribunal should adopt the precedent 
set by the New South Wales Industrial Commission in the 
Shift Workers Case (1972) AR 633 and refuse to make the 
penalties cumulative. 

The Union argues that the Tribunal should adopt the 
Federal provision, not merely because of the precedent, but 
because it accords with the practice, which has applied in 
Collie for over 45 years, to pay both shift and weekend 
penalty rates in the few instances where ordinary time is 
worked on weekends, mainly by pumpmen. Whatever the 
general community standard, Mr Wood, for the Union, 
submitted that the coal industry had always been looked 
upon differently. He referred to a decision of the Tribunal 
in Coal Miners' Industrial Union of Workers of Western 
Australia, Collie v. Griffin Coal Mining Co. Ltd (1961) 41 
WA1G 1113 where the then Tribunal Chairman, Mr 
Wallwork, indicated that the shift penalty was designed to 
compensate for social disabilities such as the absence from 
one's family in the evening and was designed to compensate 
different disabilities than is the case for overtime penalties. 
A somewhat similar view was expressed by Donovan C in 
Amalgamated Television Services Pty Ltd v. The Profes- 
sional Radio Employees' Institute of Australasia (1963) 105 
CAR 123, 126. Mr Wood indicated that Union had agreed 
to flexibility in the spread of ordinary hours, but on the basis 
that there would not be a diminution in the level of 
remuneration for the employees. He suggested that there 
should be an incentive for employees to work on weekends. 

It is undoubtedly the case, as the companies contend, that 
as a general rule shift work penalties are not payable in 
addition to weekend penalty rates. That is so despite the fact 

that shift penalties are ordinarily directed to different 
disabilities than the weekend penalties, as was explained in 
the Shift Workers Case (supra at p 655). Indeed, there is a 
presumption against double penalties of any kind. There are, 
however, exceptions, the most notable for these purposes is 
The Coal Mining Industry (Production and Engineering) 
Interim Consent Award, September 1990 (Cth). That Award, 
which purports to give effect to a restructuring of the coal 
industry in Queensland, New South Wales and Tasmania, 
and in particular extends the hours of work, expressly 
provides that the shift penalty is to be paid in addition to 
other penalty rates (see: subclause 13(c)). It would be quite 
wrong, in principle, to unquestioningly translate that 
provision into the State award. The Tribunal has a duty to 
consider the particular merits of each case before it and not 
be hidebound by the actions of other tribunals (see: Coles 
v. Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch (1990) 70 WAIG 2096). Indeed, the 
Tribunal is on record, as Mr Bull for Western Collieries Ltd 
mentioned, as indicating that it will not automatically 
translate the Federal decisions into the State coal industry 
awards (see: Coal Miners' Industrial Union of Workers of 
Western Australia, Collie v. Griffin Coal Mining Co. Ltd 
(1981) 61 WAIG 1190). That is, of course, not to say that 
the interstate decision cannot be taken into account and be 
considered as influential, but it cannot be the governing 
factor. 

1 have found this aspect of the claim most difficult. What 
companies seek is nothing more nor less than the general 
community standard. Indeed, in some respects it might be 
seen as being more generous than that standard. Perhaps the 
most commonly found penalty for ordinary Saturday work 
is time and a half for the full day, not just for the first three 
hours. On those grounds alone, there is much to be said for 
removing the embargo and bringing the provision into 
operation. Moreover, it is common ground that those in the 
industry undertook to examine ways and means by which 
the industry could become more cost effective and efficient 
as the quid pro quo for the Government choosing to build 
a new coal fire power station at Collie rather than rely on 
gas fired power stations outside of Collie. I suspect, as a 
consequence, that the public expects that the conditions of 
employment in the coal industry will be adjusted more in 
line with community standards than has been the case in the 
past as the price for continued support of the industry in 
preference to other power generating fuels. On the other 
hand, the working of regular weekend work as part of 
ordinary time is not at this time a feature of the industry in 
this State. Indeed, until the Tribunal's decision in the Night 
Shift Case (1989) 69 WAIG 2895, ordinary hours of work 
were not only confined to the period from Monday to Friday, 
but to only day and afternoon shifts. Yet one of the simplest 
ways to reduce the cost of coal production ought be the 
extension of ordinary working hours beyond Friday so that 
greater use can be made of the production equipment. To a 
large degree that was the rationale for the decision of the 
Tribunal in the Night Shift Case (supra). 

The interim award is still written so as not to require 
ordinary hours to be worked beyond Monday to Friday. Any 
extension of those hours into the weekend requires consent 
of the Union. Given the history of shift and weekend work 
in the industry, it is unreasonable at this time to expect that 
agreement to work ordinary shifts on weekends will be 
achieved without the usual shift penalties in addition to 
weekend penalty rates. That is all the more so given the 
Federal prescription for both shift and weekend penalties in 
the industry in other States, particularly as employees in the 
industry in this State have for a long time looked to the 
industry in the Eastern States as a guide, if not as a standard, 
when fixing conditions of employment here. In addition, 
while the general rule with respect to shift penalties for 
weekend work is well established, that rule is not, contrary 
to the submissions of Mr Bull, a rule generally followed in 
modern awards affecting the mining industry in this State. 
In the iron ore industry, for example, the shift penalty, albeit 
a flat rate rather than a percentage rate, is generally payable 
in addition to the weekend penalty rate (see: Iron Ore 
Production and Processing (Goldsworthy Mining Ltd) 
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Award 1981—subclause 14(3); Iron Ore Production and 
Processing (Mt Newman Mining Company Pty Ltd) Award 
1984—subclause 13(4); and Robe River Iron Associates 
Iron Ore Production and Processing Award 1990—sub- 
clauses 14(2) and 15(2); and see too: Iron Ore Production 
and Processing (Hamersley iron Pty Ltd) Award 1987— 
paragraph 13(6)(b). The provision of both shift and weekend 
penalties for ordinary weekend shift work is thus not unique 
to Collie, nor to the coal industry at large, but is a feature 
of much of the mining industry in this State. I therefore 
conclude that a provision for both shift and weekend 
penalties along the lines of that applicable in the Federal 
award should apply in this State. I am aware that the loading 
for night shift under the Federal award is less generous than 
that for night shift under the interim award in this State, but 
the overtime rates for shift workers under the Federal award 
are more generous. The Federal award is more sensible 
because it imposes a different penalty rate for overtime work 
than for weekend work. Weekend work, as part of ordinary 
hours, logically ought not attract a penalty as high as that 
for overtime work (c.f. The Federated Miscellaneous 
Workers* Union of Australia, Queensland Branch v. Crown 
(1991) AILB 298). 

The State award ought to provide for weekend ordinary 
time work more adequately than it does now, and in so 
doing, provision ought to be made for the usual shift penalty 
in addition to weekend penalty. However, if the existing 
shift penalties were made to apply to all shift work in 
ordinary hours and not be limited to shifts between Monday 
and Friday, as is now the case, the cost of carrying out 
weekend production in ordinary time and would be more 
expensive than on overtime since, as Mr Wood rightly 
concedes, "mere overtime" does not attract a shift penalty 
(see too: Coal Miners' Industrial Union of Workers of 
Western Australia, Collie v. Griffin Coal Mining Co. Ltd 
(supra at p 1114)). As I understand it, the claim before the 
Tribunal is merely to lift the suspension on the operation of 
subclause 9(3), which does not contain a 8. shift penalty. In 
these circumstances, I would not accede to the claim, but if 
in light of the Tribunal decision on this occasion the parties 
are still unable to resolve the question of a variation to the 
award to make provision for weekend work to be carried out 
in ordinary time, it is something the Tribunal may well have 
to further examine. 

The other issue of general application to both companies 
concerns the claim to introduce a five day cooling off period 
into the award. Subclause 19(3) of the interim award, the 
operation of which is also superseded, is in the following 
terms— 

"(3) Industrial Action 
Prior to any industrial action occurring the 

following procedures shall be followed— 
(a) The District Officials shall be contacted by 

the Branch Officials and advised of the 
situation. 

(b) The Secretary of the Union may then give 
notice in writing that the resolution of the 
dispute is not proceeding satisfactorily. 

(c) Upon receipt of the written notice referred to 
in paragraph (b) hereof by the employer, the 
Manager or the nominated employer repre- 
sentative shall immediately attempt to re- 
solve the differences. 

(d) The union and its members shall be relieved 
of their commitment not to take industrial 
action five days after the day of receipt by the 
employer of the written notice referred to in 
paragraph (b) hereof, provided that the five 
days shall not include weekend days and 
public holidays." 

The companies seek the introduction of this provision, in 
substance, because it is said to be "standard and sensible". 
Such a provision was said to be consistent with the ideas of 
improved efficiencies about which the Tribunal has had 
much to say in recent years and because it would be a help 
to the Union as well as to anyone. The Union opposes the 
claim because it sees the provision as intruding into the 

Union's affairs and because the provision does not impose 
any obligation on the employees to do anything about the 
cause of the threatened industrial action. 

In my view, the claim must fail. There was nothing to 
show that it was indeed a "standard" provision in any 
industry and I very much doubt that it could be shown to 
be so. Although there is a growing trend in favour of 
introducing dispute settling procedures into award and 
industrial agreements, it cannot be said that a provision such 
as that now in question is a feature of that trend. There is, 
for example, a five day cooling off provision under Clause 
1.—Prevention of Disputes, in the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987, but 
it is part of a much more extensive provision than that 
proposed for this award. In particular, it imposes obligations 
on both parties once the notification of a dispute has been 
given. Moreover, in the coal industry in this State, there has 
not been a history of unions and their members striking first 
and talking second. Until relatively recently that cannot be 
said of those engaged in the iron ore industry in this State. 
At least for the last 30 years, with few exceptions, it has been 
an accepted part of industrial relations on the Collie 
coalfield that industrial action is taken only as a last resort. 
On that basis I am of the view that the dispute settling 
process, as provided in subclauses 19(1) and (2), is 
sufficient. If there was to be a change in attitude and strike 
action became the norm, then the Tribunal would be justified 
in reviewing the matter, but at this time I consider it 
unwarranted. 

The remaining matters in issue concern only the 
operations of Western Collieries Ltd. One such matter is the 
right of employees to buy out accrued sick leave entitle- 
ments. Clause 12.—Sick Leave, of the interim award, 
relevantly contains the following provisions— 

"(10) An employee whose employment terminates for 
any reason, shall be granted payment for the hours 
of leave accrued and not taken. 

(12) Notwithstanding the other provisions of this 
clause, an employee who has not less than 350 
hours of leave credit under this clause, may on 
request to the employer not more than once in each 
calendar year, be paid out for hours of credit in 
excess of 350 and the total credits shall be reduced 
accordingly. 

Provided that payment under this subclause 
shall be limited to the untaken hours of credit in 
any relevant 12 months' period to a total of not 
more than 105 hours, after 1 July 1990." 

Clause 24.—Preserved Matters, in the interim award, in 
Part B also deals with sick leave. Subclause (4) of that Part 
provides— 

"(4) (a) An employee who dies, who is retrenched, 
whose services are terminated through opera- 
tion of the Mineworkers' Pensions legisla- 
tion because of age, or who is invalided out 
of the industry and who at the date of such 
retrenchment, death, retirement or invalidity 
has accrued in excess of 12 days of unused 
sick leave shall be granted payment on the 
basis of one ordinary day's pay for each day 
of sick leave accrued and not cleared. 

(b) The provisions of paragraph (a) hereof shall 
only apply to an employee retrenched pursu- 
ant to the provisions of Clause 21.—Reduc- 
tion of Workforce, of this Award. 

(c) Notwithstanding the above provisions the 
employer initiating retrenchment shall be 
liable for the payment of unused sick leave 
to an employee so retrenched." 

The company says that there is a conflict between the 
provisions in Clause 12 and Clause 24 Part B and therefore 
the provisions in Clause 24 prevail since the preamble to that 
clause provides that " notwithstanding any other provisions 
of this Award, the following provisions of this clause shall 
continue to apply and prevail over any other contrary 
provision of this Award until otherwise agreed by the parties 
involved and/or ratified or determined by the Tribunal". The 
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company says it never agreed to a genera! buy out of accrued 
sick leave as did Griffin Coal Mining Co. Ltd and to do so 
would render it liable for a total payment of approximately 
$ 1.8 million. That being the case, it is said that the parties 
would have had to satisfy the Tribunal that such a change 
was accompanied by proper offsets, which they have not 
done. The Union argues that there is a need for a general buy 
out provision as is contained in Clause 12 in order to 
discourage the chronic use of single day absences in the 
name of sick leave. Furthermore, Mr Wood for the Union, 
complains that the company's new proposal makes no 
provision for transferring leave entitlements as does the 
preserved sick leave clause. 

In my view, there is clearly a conflict between Clause 24 
and Clause 12 in this respect. Under Clause 12, any 
employee "may on request" once a year seek payment of 
accrued sick leave up to a 12 month period. Under Clause 
24 payment is limited to employees who die, who are 
retrenched pursuant to Clause 21 of the Award, who are 
retired or who are invalided out of the industry. Those two 
provisions cannot co-exist. It is patently obvious from the 
record of the proceedings before the Tribunal when the 
interim award was made that there was no agreement by 
Western Collieries Ltd to the provisions of subclause 12(10) 
and equally obvious that there has been none since then. By 
almost any standard, the entitlement to be paid for 
accumulated sick leave under the limited circumstances of 
Clause 24B is a generous provision by community stan- 
dards. For employees to have the right to be paid out for 
accumulated leave in the way dictated by subclause 12(10) 
of the interim award is even more generous. There is not 
even a precedent for it in the coal industry in the other States. 
In the circumstances there would need to be remarkably 
good grounds to justify the claim for a benefit of the kind 
in question. 

The buy out arrangement may well have reduced the level 
of absenteeism in the other company, but it is, as mentioned, 
a highly generous price to pay. One would have hoped that 
such a price was not necessary and certainly it is not a price 
which I think has any merit in the face of an objection from 
the person liable to pay the money. It is one thing for an 
employer to agree to such a liability but quite another for 
industrial tribunals to award it against such an objection (c.f. 
In re Butchers, Wholesale (Newcastle and Northern) Award 
(No. 2) 1981 AR(NSW) 37). It should be borne in mind that 
idea of paid sick leave is to cover those who are absent from 
work through illness. It is a form of insurance, funded by 
the employer. It is not a bonus or another addition to the rate 
of pay which is to be used whether or not the employee is 
ill. It follows that the broad buy out provisions should not 
apply to employees of Western Collieries Limited even 
though, by consent, the employees of Griffin Coal Mining 
Company Ltd enjoy such a benefit. 

The sick leave provision is also subject of a further 
dispute. The repealed award provided for 15 days' sick leave 
each year, which accrued on a weekly basis. In the interim 
award, the quantum of sick leave is expressed to be 105 
hours per annum, that is 15 days converted at the rate of 
seven hours per day. The Union has lodged a claim seeking 
120 hours' sick leave per annum. That is because employees 
now work a nine day fortnight and in some cases a four day 
week, worked in the main by eight hour shifts. Thus, it is 
said that the sick leave should consist of 15 eight, rather than 
seven, hour days. Indeed, it is said that the company deducts 
eight hours from the sick leave entitlement when a person 
is away for a full eight hour day. Moreover, it is said that 
the equivalent Federal award provides the same benefit as 
that now sought by the Union. 

The company contends that the claim is irrational because 
the ordinary hours remain at an average 35 per week, albeit 
worked in some cases by shifts of more than seven ordinary 
hours. It is said to be irrational that, as a consequence of 
employees having more leisure time, they should gain an 
increased entitlement to sick leave. 

It should be noted at the outset that the Federal award does 
not give employees an absolute entitlement to 120 hours' 
sick leave per annum. It gives an entitlement to 15 days' sick 
leave per year. The award further provides that payment for 

the leave shall be at that for ordinary hours to a maximum 
of eight hours for the shift missed (see: subclause 16(f)). The 
consequence is that if an employee is absent on a day he is 
rostcred to work eight hours then that is what he is paid for. 
If he is absent on a day when he is rostered to work six 
hours—as sometimes happens under the shorter working 
week—he is only paid for six hours. If he is sick on a 
rostered day off, the question of sick leave does not arise. 
The position could arise under the Federal award that an 
employee absent for 15 days was paid for only 105 hours. 
Given the variations in length of the ordinary time shifts now 
worked by employees of Western Collieries Ltd. the Federal 
arrangement has much to commend it and I suggest that the 
parties might rethink the matter of converting the sick leave 
into hours. In any event, I am far from convinced that the 
sick leave entitlement should be increased by a further 15 
hours in the way the Union proposes. The length of the 
ordinary hours worked each week has not increased. The 
increase in length of the shift is offset by the shorter working 
week every fortnight and there would be an element of 
double dipping if the employees were to be given an added 
benefit in the form of further sick leave as the Union claims, 
particularly in light of the accumulation provisions. 

The remaining contentious matter concerns the quantum 
of annual leave. That problem arises, too, because of the 
conversion of the annual entitlement from weeks to hours. 
Employees of Western Collieries Ltd are entitled to six 
weeks' annual leave, which includes five of the 10 
prescribed public holidays. The company proposes to 
convert the entitlement to 210 hours, that is six weeks at the 
rate of 35 hours per week. The Union says that there should 
be an extra five hours' leave per annum because if the 
employees took the five public holidays as they occurred and 
not as part of annual leave, the employees would ordinarily 
receive eight hours' pay for each of those days and not just 
seven hours. A majority of the Tribunal takes the view that 
the absorption of the five public holidays into the leave 
period has added to the efficiencies of the company's 
operations and that the employees should not suffer thereby. 

It follows that the interim award should be amended to 
reflect the changes contained in Schedule A to the 
application, that is to reflect the agreed changes. So far as 
the changes outlined in Schedule B are concerned, subclause 
19(3) should be deleted from the interim award. As to 
subclause 9(3), it seems to me that it might be preferable to 
reconsider the distinction between ordinary time weekend 
work and overtime weekend work, but on the basis that shift 
penalties would be payable in addition to the normal 
weekend penalties. In the interim, the subclause will need 
to be deleted or remain inoperative as is now the case. As 
previously mentioned, I am of the view that specific 
provision should be made for ordinary time shift work on 
weekends. The interim award should also be amended to 
provide for adjustments to the sick leave provision as it 
applies to Western Collieries Ltd to incorporate the 
preserved sick leave provisions rather than merely adopt the 
proposal set out in Schedule C of the application. The annual 
leave provision in Schedule C of the application should be 
incorporated into the award as it applies to Western 
Collieries Ltd except that quantum should refer to 215 and 
not to 210 hours for those who are regularly rostered to work 
ordinary time shifts of eight or more hours' duration. 

Order. 
Having heard Messrs R. W. Greig and G. J. Bull 

(Application No. 21 of" 1991) and Mr G. N. Wood 
(Application No. 2 of 1992) on behalf of the Applicants and 
Mr G. N. Wood (Application No. 21 of 1991) and Mr G. J. 
Bull (Application No. 2 of 1992) on behalf of the 
Respondents, the Tribunal doth hereby award and order: 

A. That the Coal Mining Industry (Miners) Interim Award 
1990 be amended as follows: 

1. Clause 1—Title 
Delete the word "Interim" in the existing title. 
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2. Clause 2—Arrangement 
Delete this clause and insert in lieu: 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
S. Overtime 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Sick Leave 
13. Consultative Committees 
14. Compassionate Leave 
15. Paternal Leave 
16. Jury Service 
17. Long Service Leave 
18. The Union 
19. Prevention and Settlement of Disputes 
20. Wages Recording and Payment 
21. Reduction of Workforce 
22. Variable Duties 
23. Special Rates and Provisions 
24. Enterprise Agreement 
25. Accident Pay 
26. Contract Work 
27. Liberty to Apply 
28. Wage Schedules 

Schedule of respondents 
3. Clause 4—Term 

Delete all the words after the figures "1990": 
4. Clause 9—Shift Work 

Delete existing subclause (3) and renumber the 
remaining subclauses accordingly. 

5. Clause 10—Holidays 
5.1 Delete subclause (1) and insert in lieu the 

following: 
(1) (a) Griffin Coal Mining Co. only 

The following days or the days 
observed in lieu shall be observed 
as paid holidays namely New 
Year's Day, Australia Day (Janu- 
ary), Labour Day, Good Friday, 
Easter Saturday, Easter Monday, 
Anzac Day, Sovereign's Birthday, 
Christmas Day and Boxing Day, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

(b) Western Collieries Ltd only: 
The following days or the days 

observed in lieu shall be observed 
as paid holidays namely Australia 
Day (January), Labour Day, Good 
Friday and Anzac Day, together 
with all other days except Christ- 
mas Day, Boxing Day, New Year's 
Day, Easter Saturday, Easter Mon- 
day and the Sovereign's Birthday, 
gazetted from time to time as 
public holidays which are observed 
generally by the public in Western 
Australia. In addition, a day to be 
known as Picnic Day shall be 
observed on Foundation Day un- 
less the parties agree to some 
alternative date. 

Provided that any employee who without 
good and sufficient reason, fails to work on 
the working day immediately preceding a 
holiday or the first working day following 
such a holiday, shall not be entitled to 
payment for such holiday. 

5.2 Delete subclause (3) and insert in lieu the 
following: 
"(3) Payment for a holiday prescribed by this 

clause shall be at the employees ordi- 
nary rate of pay for the hours the 
employee would have been rostered to 
work on that day, plus an additional 
amount equal to in the case of: 
(a) Western Collieries Ltd employees, 

35% of the ordinary rate of pay. 
(b) Griffin Coal Mining Company Pty. 

Limited employees, 20% of the 
ordinary rate of pay. 

5.3 Delete existing subclause (5) and insert in lieu the 
following: 

"(5) Where an employee is required to work 
on a holiday prescribed by this clause, 
the hours so worked shall be paid at the 
rate of double time. In addition the 
employee shall be paid their ordinary 
rate of pay for that day or alternately be 
granted an alternate day off, paid at 
ordinary rates and taken at a mutually 
convenient time. 

An employee shall be paid for a 
minimum of four (4) hours work on a 
holiday so worked. 

6. Clause 11- Annual Leave 
Delete this clause and insert in lieu: 

11.—Annual Leave. 

"Part A.—Western Collieries Limited Only 
(1) (a) Subject to the provisions of this clause 

employees under this award shall be 
entitled to 210 ordinary hours leave at 
the ordinary rate of pay in respect of 
each completed period of 12 months 
continuous employment, 

(b) Notwithstanding the provisions of (a) 
above, employees who are regularly 
rostered to work eight (8) or more 
ordinary hours per day, shall be entitled 
to 215 ordinary hours of leave at the 
ordinary rate of pay in respect of each 
completed period of 12 months continu- 
ous employment. 

(2) Continuous shift employees rostered to work 
on a rotational basis on Sundays and holi- 
days, shall be entitled to one (1) weeks 
additional leave to that otherwise prescribed 
by subclause (1) hereof. 

(3) Any employee who works on Christmas Day 
or New Year's Day shall be paid at the rate 
of time and a half. 

(4) (a) Subject to 4(b) leave shall be taken 
following application of the employee, 
subject to the convenience of the em- 
ployer and unless by approval of the 
employer no later than in the 12 months 
following the date the leave accrues. 
Leave may be taken by agreement 
between the employee and the employer 
in accordance with 1 (a) and 1 (b) hereof 
in periods other than 210 or 215 
continuous ordinary hours. 

(b) Subject to a reasonable balance of skills 
being retained, a minimum of fifty 
percent of employees in each depart- 
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ment will be approved to take leave as 
set out hereunder: 

(i) in a period of four weeks com- 
mencing on and from the Monday 
immediately preceding Christmas 
Day, provided that in the years 
when Christmas Day falls on a 
Saturday or Sunday the period 
shall commence on and from the 
next succeeding Monday and in the 
years that Christmas Day falls on 
a Monday, the period shall com- 
mence on and from that day; 

(ii) in a period of one week commenc- 
ing on Easter Monday, 

(iii) in a period of one week commenc- 
ing on the Monday following pay 
day during the school holiday 
period of September/October. 

(5) The rate of pay payable during a period of 
annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(6) In addition to the ordinary rate payable 
during a period of annual leave, the employee 
shall receive a loading of 35% calculated on 
the employee's ordinary rate of pay. 

(7) On resignation or termination the employee 
shall be entitled to any untaken accrued 
annual leave and except where the termina- 
tion is for misconduct or unauthorised ab- 
sence, pro-rata leave calculated on the basis 
of completed weeks of employment as a 
proportion of 52." 

' 'Part B—Griffin Coal Mining Co. Only; 
(1) Entitlement 

(a) Subject to the provisions of this clause 
employees under this award shall be 
entitled to annual leave of 5 consecutive 
weeks at the ordinary rate of pay in 
respect of each completed period of 12 
months continuous employment. 

(b) Continuous shift employees rostered to 
work on a rotational basis on Sundays 
and holidays, shall be entitled to 1 
weeks additional leave to that otherwise 
prescribed by paragraph (a) hereof. 

(2) Taking Leave 
Annual leave shall be given and taken in 

one or two continuous periods within twelve 
(12) months from the date when the right to 
annual leave accrued. If the annual leave is 
given in two continuous periods then one of 
those two periods must be at least three (3) 
consecutive weeks. Provided that if the 
employer and an employee so agree then the 
employee's annual leave entitlement may be 
given and taken in two separate periods, 
neither of which is of at least three (3) 
consecutive weeks, or in three separate 
periods. 

Provided further that an employee may. 
with the consent of his/her employer, take 
short term annual leave not exceeding five 
days in any calendar year, at a time or times 
separate from any of the periods determined 
in accordance with this subclause. 

(3) Leave in Advance 
(a) The employer may allow an employee 

to take annual leave prior to the em- 
ployee accruing the right to annual 
leave, up to a maximum of two (2) 
weeks of leave. 

(b) Where an employer has allowed an 
employee to take annual leave in ad- 

vance pursuant to subclause (a), and the 
employee's services are terminated (for 
any reason) prior to the employee 
completing the twelve (12) months 
continuous service for which leave was 
allowed in advance, the employer may 
for each complete week of the qualify- 
ing period of twelve (12) months not 
served by the employee, deduct from 
whatever remuneration is payable upon 
the termination of the employment one 
fifty second of the amount of wages paid 
on account of the annual leave 

(4) Rate of Pay on Leave 
The rate of pay payable during a period of 

annual leave shall be at the ordinary rate 
applicable in the week before the leave 
commences. 

(5) Leave Loading 
In addition to the ordinary rate payable 

during a period of annual leave, the employee 
shall receive a loading of 20% calculated on 
the employee's rate of pay as prescribed in 
subclause (4) hereof in respect of each week 
of leave or part thereof. 

(6) Pro Rata on Termination 
On resignation or termination the em- 

ployee shall be entitled to any untaken 
accrued annual leave and, except where the 
termination is for misconduct or unau- 
thorised absence, pro rata leave calculated 
on the basis of completed weeks of employ- 
ment as a proportion of 52." 

7. Clause 12—Sick Leave 
Delete the existing sub clauses 10,11 and 12 

and insert in lieu the following: 
(10) Where an employer gives notice of termina- 

tion of employment to an employee who is 
absent from work on paid sick leave, the 
termination of employment shall not take 
effect until the employee's paid sick leave 
has expired or the employee is fit for duty, 
whichever happens first. 

Part A—Western Collieries Ltd Only: 
(1) An employee who dies, who is retrenched, 

whose services are terminated through opera- 
tion of the Coal Industry Superannuation Act, 
because of age, or who is invalided out of the 
industry and who at the date of such 
retrenchment, death, retirement or invalidity 
has accrued in excess of twelve days of 
unused sick leave shall be granted payment 
on the basis of one ordinary day's pay for 
each day of sick leave accrued and not 
cleared. 

(2) The provisions of paragraph (1) hereof shall 
only apply to an employee retrenched pursu- 
ant to the provisions of Clause 21.—Reduc- 
tion of Workforce of this Award. 

(3) Notwithstanding the above provisions the 
employer initiating retrenchment shall be 
liable for the payment of unused sick leave 
to an employee so retrenched. 

(4) An employee shall be paid for the ordinary 
hours of leave allowable under this clause at 
ordinary rate of pay, plus an additional 
amount equal to 1772% of the ordinary rate.' 

Part B—Griffin Coal Mining Company Pty. 
Limited Only: 
(1) An employee whose employment terminates 

for any reason, shall be granted payment for 
the hours of leave accrued and not taken. 

(2) Notwithstanding the other provisions of this 
clause, an employee who has not less than 
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350 hours of leave credit under this clause, 
may on request to the employer not more 
than once in each calendar year, be paid out 
for hours of credit in excess of 350 and the 
total credits shall be reduced accordingly. 

8. Clause 15—Maternity Leave 
Delete the existing clause and insert in lieu 

thereof the following: 
'' 15.—Paternal Leave. 

Subject to the terms of this clause employees 
are entitled to maternity, paternity and adoption 
leave in connection with the birth or adoption of 

a child. 
(1) Nature of Leave: 

Paternal leave is unpaid leave and is 
comprised of maternity, paternity or adoption 
leave. 

(2) Definitions: 
(a) "employee includes a part-time em- 

ployee but does not include an em- 
ployee engaged upon casual or seasonal 
work. 

(b) "Child" means in the case of: 
(i) Maternity Leave, a child of the 

employee under the age of one 
year. 

(ii) Paternity Leave, a child of the 
employee or the employee's 
spouse under the age of one year. 

(iii) Adoption Leave, a person under 
the age of five years who is placed 
with the employee for the purposes 
of adoption, other than a child or 
step-child of the employee or of the 
spouse of the employee or a child 
who has previously lived continu- 
ously with the employee for a 
period of six months or more. 

(c) "Spouse" includes de facto or a former 
spouse. 

(d) "Primary care giver" applies to pater- 
nity and adoption leave and means a 
person who assumes the principal role 
of providing care and attention to a 
child. 

(e) "Relative adoption" applies to adop- 
tion leave only and occurs where a 
child, as defined, is adopted by a 
grandparent, brother, sister, aunt or 
uncle (whether of the whole blood or 
half blood or by marriage). 

(f) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(i) any period of leave taken in accor- 
dance with this clause; 

(ii) any period of part-time employ- 
ment worked in accordance with 
this clause; or 

(iii) any period of leave or absence 
authorised by the employer or by 
the award. 

(3) Eligibility 
The employee must have had at least 12 

months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon paternal 
leave. 

(a) Maternity Leave: 
An employee who becomes pregnant, 

upon production to her employer of the 
certificate required by paragraph (4)(a), 
shall be entitled to a period of up to 52 
weeks maternity leave provided that 

such leave shall not extend beyond the 
child's first birthday. This entitlement 
shall be reduced by any period of 
paternity leave taken by the employee's 
spouse in relation to the same child and, 
apart from paternity leave of up to one 
week at the time of confinement, shall 
not be taken concurrently with paternity 
leave. 

Subject to subclauses (6) and (9) 
hereof the period of maternity leave 
shall be unbroken and shall, immedi- 
ately following confinement, include a 
period of six weeks compulsory leave. 

(b) Paternity Leave: 
A male employee, upon production to 

his employer of the certificate required 
by paragraph (4)(b), shall be entitled to 
one or two periods of paternity leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to one 
week at the time of confinement of 
his spouse; 

(ii) further unbroken period of up to 51 
weeks in order to be the primary 
care-giver of a child provided that 
such leave shall not extend beyond 
the child's first birthday. This 
entitlement shall be reduced by any 
period of maternity leave taken by 
the employee's spouse and shall 
not be taken concurrently with that 
maternity leave. 

(c) Adoption Leave: 
An employee, upon production to the 

employer of the documentation required 
by paragraph (4)(c) shall be entitled to 
one or two periods of adoption leave, 
the total of which shall not exceed 52 
weeks, in the following circumstances: 

(i) an unbroken period of up to three 
weeks at the time of the placement 
of the child; 

(ii) an unbroken period of up to 52 
weeks from the time of its place- 
ment in order to be the primary 
care-giver of the child. This leave 
shall not extend beyond one year 
after the placement of the child and 
shall not be taken concurrently 
with adoption leave taken by the 
employee's spouse in relation to 
the same child. This entitlement of 
up to 52 weeks shall be reduced by: 
(a) any period of leave taken 

pursuant to subparagraph (i) 
hereof; and 

(b) the aggregate of any periods 
of adoption leave taken or to 
be taken by the employee's 
spouse. 

(4) Certification: 
(a) Maternity Leave: 

At the time specified in paragraph 
5(a) the employee must produce to her 
employer: 

(i) a certificate from a registered med- 
ical practitioner stating that she is 
pregnant and the expected date of 
confinement; 

(ii) a statutory declaration stating par- 
ticulars of any period of paternity 
leave sought or taken by her spouse 
and that for the period of maternity 
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leave she will not engage in any 
conduct inconsistent with her con- 
tract of employment. 

(b) Paternity Leave: 
At the time specified in paragraph 

5(b) the employee must produce to his 
employer: 

(i) certificate from a registered medi- 
cal practitioner which names his 
spouse, states that she is pregnant 
and the expected date of confine- 
ment or states the date on which 
the birth took place; 

(ii) in relation to any period to be taken 
under sub-paragraph 3(b)(ii), a 
statutory declaration stating: 

(a) he will take that period of 
paternity leave to become the 
primary care-giver of a child; 

(b) particulars of any period of 
maternity leave sought or 
taken by his spouse; and 

(c) for the period of paternity 
leave he will not engage in 
any conduct inconsistent with 
his contract of employment. 

(c) Adoption Leave: 
Before taking adoption leave the 

employee must produce to the em- 
ployer: 

(i) (a) a statement from an adoption 
agency or other appropriate 
body of the presumed date of 
placement of the child with 
the employee for adoption 
purposes; or 

(b) a statement from the appropri- 
ate government authority con- 
firming that the employee is 
to have custody of the child 
pending application for an 
adoption order. 

(ii) in relation to any period to be taken 
under subparagraph 3(c)(ii) hereof, 
a statutory declaration stating: 
(a) the employee is seeking adop- 

tion leave to become the pri- 
mary care-giver of the child; 

(b) particulars of any period of 
adoption leave sought or 
taken by the employee's 
spouse; and 

(c) for the period of adoption 
leave the employee will not 
engage in any conduct incon- 
sistent with his or her contract 
of employment. 

(5) Notice Requirements: 
(a) Maternity Leave: 

(i) An employee shall, not less than 
ten weeks prior to the presumed 
date of confinement, produce to her 
employer the certificate referred to 
in sub-paragraph (4)(a)(i). 

(ii) An employee shall give not less 
than four weeks notice in writing 
to her employer of the date upon 
which she proposes to commence 
maternity leave stating the period 
of leave to be taken and shall, at the 
same time, produce to her em- 
ployer the statutory declaration 
referred to in sub-paragraph 
(4)(a)(ii). 

(iii) An employer by not less than 14 
days notice in writing to the em- 
ployee may require her to com- 
mence maternity leave at any time 
within the six weeks immediately 
prior to her presumed date of 
confinement. 

(iv) An employee shall not be in breach 
of this clause as a consequence of 
failure to give the stipulated period 
of notice in accordance with sub- 
paragraph (ii) hereof if such failure 
is occasioned by the confinement 
occurring earlier than the pre- 
sumed date. 

(b) Paternity Leave: 
(i) The employee shall, not less than 

ten weeks prior to each proposed 
period of leave, give the employer 
notice in writing stating the dates 
on which he proposes to start and 
finish the period or periods of leave 
and produce the certificate and 
statutory declaration required in 
paragraph (4)(b). 

(ii) The employee shall not be in 
breach of this paragraph as a 
consequence of failure to give the 
notice required in subparagraph (i) 
hereof if such failure is due to: 

(a) the birth occurring earlier 
than the expected date; or 

(b) the death of the mother of the 
child; or 

(c) other compelling circum- 
stances. 

(iii) The employee shall immediately 
notify his employer of any change 
in the information provided pursu- 
ant to paragraph (4)(b). 

(c) Adoption Leave: 
(i) Upon receiving notice of approval 

for adoption purposes, an em- 
ployee shall notify the employer of 
such approval and within two 
months of such approval shall 
further notify the employer of the 
period or periods of adoption leave 
the employee proposes to take. In 
the case of a relative adoption the 
employee shall notify the aforesaid 
upon deciding to take a child into 
custody pending an application for 
an adoption order. 

(ii) An employee who commences em- 
ployment with an employer after 
the date of approval for adoption 
purposes shall notify the employer 
thereof upon commencing employ- 
ment and of the period or periods 
of adoption leave which the em- 
ployee proposes to take. Provided 
that such employee shall not be 
entitled to adoption leave unless 
the employee has not less than 12 
months continuous service with 
that employer immediately preced- 
ing the date upon which he or she 
proceeds upon such leave. 

(iii) An employee shall, as soon as the 
employee is aware of the presumed 
date of placement of a child for 
adoption purposes but no later than 
14 days before such placement, 
give notice in writing to the em- 
ployer of such date, and of the date 
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of the commencement of any pe- 
riod of leave to be taken under 
subparagraph 3(c)(i). 

(iv) An employee shall, ten weeks 
before the proposed date of com- 
mencing any leave to be taken 
under subparagraph 3(c)(ii) give 
notice in writing to the employer of 
the date of commencing leave and 
the period of leave to be taken. 

(v) An employee shall not be in breach 
of this subclause, as a consequence 
of failure to give the stipulated 
period of notice in accordance with 
subparagraphs (iii) and (iv) hereof 
if such failure is occasioned by the 
requirement of an adoption agency 
to accept earlier or later placement 
of a child, the death of the spouse 
or other compelling circumstances. 

(6) Transfer to a Safe Job (Maternity Leave 
only): 

Where, in the opinion of a registered 
medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected 
with the work assigned to the employee make 
it inadvisable for the employee to continue 
at her present work, the employee shall, if her 
employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions 
attaching to that job until the commencement 
of maternity leave. 

If the transfer to a safe job is not 
practicable, the employee may, or the em- 
ployer may require the employee to, take 
leave for such period as is certified necessary 
by a registered medical practitioner. Such 
leave shall be treated as maternity leave for 
the purposes of subclauses (10), (11), (12) 
and (13) hereof. 

(7) Variation of Period of Paternal Leave: 
(a) Provided the maximum period of pater- 

nal leave does not exceed the period to 
which the employee is entitled under 
subclause (3) hereof: 

(i) the period of paternal leave may be 
lengthened once only by the em- 
ployee giving not less than 14 days 
notice in writing stating the period 
by which the leave is to be length- 
ened; 

(ii) the period may be further length- 
ened by agreement between the 
employer and the employee. 

(b) The period of paternal leave may, with 
the consent of the employer, be short- 
ened by the employee giving not less 
than 14 days notice in writing stating the 
period by which the leave is to be 
shortened. 

(8) Cancellation of Paternal Leave: 
(a) Maternity Leave: 

(i) Maternity leave, applied for but not 
commenced, shall be cancelled 
when the pregnancy of an em- 
ployee terminates other than by the 
birth of a living child. 

(ii) Where the pregnancy of an em- 
ployee then on maternity leave 
terminates other than by the birth 
of a living child, it shall be the right 
of the employee to resume work at 
a time nominated by the employer 
which shall not exceed 4 weeks 
from the date of notice in writing 

by the employee to the employer 
that she desires to resume work. 

(b) Paternity Leave: 
Paternity leave, applied for under 

subparagraph 3(b)(ii) but not com- 
menced, shall be cancelled when the 
pregnancy of the employee's spouse 
terminates other than by the birth of a 
living child. 

(c) Adoption Leave: 
(i) Adoption leave, applied for but not 

commenced shall be cancelled 
should the placement of the child 
not proceed. 

(ii) Where the placement of a child for 
adoption purposes with an em- 
ployee then on adoption leave does 
not proceed or continue, the em- 
ployee shall notify the employer 
forthwith and the employer shall 
nominate a time not exceeding four 
weeks from receipt of notification 
for the employee's resumption of 
work. 

(9) Special Leave: 
(a) Special Maternity Leave and Sick 

Leave: 
(i) Where the pregnancy of an em- 

ployee not then on maternity leave 
terminates after 28 weeks other 
than by the birth of a living child 
then: 
(a) she shall be entitled to such 

period of unpaid leave (to be 
known as special maternity 
leave) as a registered medical 
practitioner certifies as neces- 
sary before her return to work; 
or 

(b) for illness other than the nor- 
mal consequences of confine- 
ment she shall be entitled, 
either in lieu of or in addition 
to special maternity leave, to 
such paid sick leave as to 
which she is then entitled and 
which a registered medical 
practitioner certifies as neces- 
sary before her return to work. 

(ii) Where an employee not then on 
maternity leave suffers illness re- 
lated to her pregnancy, she may 
take such paid sick leave as to 
which she is then entitled and such 
further unpaid leave (to be known 
as special maternity leave) as a 
registered practitioner certifies as 
necessary before her return to 
work, provided that the aggregate 
of paid sick leave, special mater- 
nity leave and maternity leave shall 
not exceed the period to which the 
employee is entitled under para- 
graph (3)(a). 

(iii) For the purposes of subclauses 
(10), (11) and (12) hereof, mater- 
nity leave shall include special 
maternity leave. 

(iv) An employee returning to work 
after the completion of a period of 
special maternity leave taken shall 
be entitled to the position which 
she held immediately before pro- 
ceeding on such leave or, in the 
case of an employee who was 
transferred to a safe job pursuant to 
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subclause (6) hereof, to the posi- 
tion she held immediately before 
such transfer. 

Where such position no longer 
exists but there are other positions 
available which the employee is 
qualified for and is capable of 
performing, she shall be entitled to 
a position as nearly comparable in 
status and pay to that of her former 
position. 

(b) Special Leave (Adoption): 
The employer shall grant to any 

employee who is seeking to adopt a 
child, such unpaid leave not exceeding 
two days, as is required by the employee 
to attend any compulsory interviews or 
examinations as are necessary as part of 
the adoption procedure. Where paid 
leave is available to the employee the 
employer may require the employee to 
take such leave in lieu of special leave. 

(10) Paternal Leave and Other Leave Entitle- 
ments: 

(a) Provided the aggregate of any leave, 
including leave taken under this clause, 
does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or 
in conjunction with paternal leave, take 
any annual leave or long service leave 
or any part thereof to which the em- 
ployee is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during the 
absence on paternal leave. 

(11) Effect of Paternal Leave on Employment: 
Subject to this clause, notwithstanding any 

award or other provision to the contrary, 
absence on paternal leave shall not break the 
continuity of service of an employee but shall 
not be taken into account in calculating the 
period of service for any purpose of any 
relevant award or agreement. 

(12) Termination of Employment: 
(a) An employee on paternal leave may 

terminate the employment at any time 
during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of the 
employee's absence on paternal leave, 
but otherwise the rights of an employer 
in relation to termination of employ- 
ment are not hereby affected. 

(13) Return to Work After Paternal Leave: 
(a) An employee shall confirm the intention 

of returning to work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of the 
period of paternal leave. 

(b) An employee, upon returning to work 
after paternal leave or the expiration of 
the notice required by paragraph (a) 
hereof, shall be entitled to the position 
which the employee held immediately 
before proceeding on paternal leave, or, 
in the case of an employee who was 
transferred to a safe job or who has 
worked part-time during the pregnancy 
the position held immediately before 
commencing such safe job or part-time 
work. 

Where such position no longer exists 
but there are other positions available 
for which the employee is qualified for 
and is capable of performing, the em- 
ployee shall be entitled to a position as 
nearly comparable in status and pay to 
that of the employee's former position. 

(14) Replacement Employees: 
(a) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on paternal 
leave. 

(b) Before an employer engages a replace- 
ment employee the employer shall in- 
form that person of the temporary nature 
of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily pro- 
moted or transferred in order to replace 
an employee exercising rights under this 
subclause, the employer shall inform 
that person of the temporary nature of 
the promotion or transfer and of the 
rights of the employee who is being 
replaced. 

(d) Nothing in this subclause shall be 
construed as requiring an employer to 
engage a replacement employee. 

9. Clause 19—Prevention and Settlement of Dis- 
putes 

Delete subclause (3). 
10. Clause 24—Preserved Matters 

Delete the clause in entirety. 
11. Add new Clause 24—Enterprise Agreement, as 

follows: 
"24.—Enterprise Agreement. 

Notwithstanding any other provision of this 
Award an employer, employees and the Union 

shall be permitted to negotiate Enterprise Agree- 
ments that comply with the following conditions: 
(1) An Agreement shall not, in the context of a 

total package, provide for a set of conditions 
of a lesser standard than that provided by the 
Award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such Agreement. 

(2) The majority of employees at each enterprise 
must genuinely agree to the implementation 
of such Agreement. 

(3) The Union shall be a party to any Agreement. 
(4) Any Agreement(s) may be approved by the 

Western Australian Coal Industry Tribunal 
and inserted as a schedule to the Award. 

(5) An Agreement shall expressly stipulate the 
sections of the Award intended to be overrid- 
den as a consequence of the Agreement's 
operation. 

(6) In the event of a dispute arising over the 
terms and conditions of an Enterprise Agree- 
ment. the matter may be referred to the 
Western Australian Coal Industry Tribunal 
for determination, subject to the provisions 
of the Act." 

12. Add new Clause 25—Accident Pay as follows: 
"25.—Accident Pay. 

(1) An employee in receipt of weekly payments 
under the provisions of the Workers' Com- 
pensation Act shall be entitled to receive 
accident pay from the employer subject to the 
following conditions and limitations: 
(a) An employer shall pay, or cause to be 

paid accident pay during the incapacity 
of the employee, within the meaning of 
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the said Act until such incapacity ceases 
or until the expiration of a period of 
seventy eight weeks from the date of 
injury, whichever event shall first occur. 

(b) (i) For the period up to 78 weeks, a 
weekly payment representing the 
difference between the weekly 
amount of compensation paid to 
the employee by virtue of the said 
Act and ordinary rate of pay pre- 
scribed from time to time for the 
classification of the incapacitated 
employee at the date of injury. 

(ii) The weekly payment prescribed in 
paragraph (i) shall be supple- 
mented by an additional amount 
equal to 17Y2% of the ordinary 
rate for a period up to 39 weeks 
which shall run in the case of: 

A. Western Collieries for the ini- 
tial period of up to 39 weeks 
from the date of injury. 

B. Griffin Coal for the period of 
5 up to 43 weeks inclusive 
from the date of injury. 

(2) In respect of incapacity for part of a week the 
amount payable to the employee as accident 
pay shall be calculated pro rata. 

(3) An employee shall not be entitled to any 
payment under this clause in respect of any- 
period of paid annual leave or long service 
leave, or for any paid public holiday. 

(4) In the event that an employee receives a lump 
sum in redemption of weekly payments 
under the said Act, the liability of the 
employer to pay accident pay as herein 
provided shall cease from the date of such 
redemption. 

(5) Where the employee recovers damages from 
the employer or from a third party in respect 
of the said injury independently of the said 
Act, the employee shall be liable to repay to 
the employer the amount of accident pay 
which the employer has paid under this 
clause and the employee shall not be entitled ' 
to any further accident pay thereafter." 

13. Add new clause 26—Contract Work, as follows: 
"26.—Contract Work. 

(1) No work may be performed by contract 
unless the contract be approved by the 
Delegate Board of the Union, and every such 
contract shall contain or be deemed to 
contain, a covenant that the employee shall 
receive at least the minimum wage provided 
by this award for the particular class of work 
to which the contract relates. 

(2) If the Delegate Board of the Union refuses to 
approve of the contract the matter may be 
referred for determination to the Tribunal." 

14. Clause 27—Liberty to Apply 
Delete the figures and words: 

"6—Contract of Service 
8—Overtime 
10—Holidays 
11—Annual Leave 
17—Long Service Leave 
24—Preserved Matters" 

15. Clause 28—Wages Schedules 
Schedule 2—Griffin Coal Mining Company 

Pty. Limited: 
15.1 Delete the amount of "44.20" in paragraph 

(2)(a) Production Bonus and insert in lieu 
thereof the amount of "60.40". 

15.2 Delete paragraph (2)(b) Production Bonus in 
its entirety and delete the designation (a) in 
the remaining paragraph. 

B. This order shall operate on and from 23 March 1992. 
G.L. FIELDING, 

Chairman, 
WA Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 7th day of May. 1991. 
Application No. 4 of 1991. 

Between: 
Coal Miners' Industrial Union of Workers of Western 

Australia, Applicant 
and 

Griffin Coal Mining Company Limited and Western 
Collieries Limited, Respondents. 

In the matter of: Application to amend section 17(5)(a)(iv) 
re long service leave entitlement. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend the Coal 
Mining Industry (Miners) Interim Award, 1990, in particular 
Clause 17(5)(a)(iv). That Award was made on or about 
9 December 1990. It was a new award made as a result of 
changes envisaged by the Structural Efficiency Principle. 
When the Award was made, the long service leave provision 
now in question provided that public holidays which fell 
during periods of long service leave were in effect to be 
ignored. The intention of the parties was that the status quo 
under the previous award be maintained. That provided for 
public holidays which fell during periods of long service 
leave to be taken as public holidays, thereby extending the 
period of long service leave. 

The parties are ad idem that the change to the status quo 
which was made as a result of an oversight by them when 
the new award was made by the Tribunal should be 
remedied. There is no reason why the Tribunal should not 
therefore make the amendment the parties now unanimously 
seek. There will therefore be an order in the terms sought 
by the Applicant Union. By consent the amendment is to 
operate with effect from 9 December 1990, that being the 
date on which the Award came into effect. 

Order. 
Having heard Mr G.N. Wood on behalf of the Applicant and 

Mr R.W. Greig on behalf of Griffin Coal Mining Company 
Limited and Mr J. Bryant on behalf of Western Collieries 
Limited, the Tribunal doth hereby award and order: 

That the Coal Mining Industry (Miners) Interim 
Award be varied with effect on and from the 9th day 
of December, 1990 by deleting from Clause 
17(5)(a)(iv) the words— 

"Any leave shall be inclusive of any public 
holidays specified in this award occurring during 
the period when the leave is taken but shall not be 
inclusive of any annual leave." 

and inserting in lieu thereof the words— 
"Where during the period an employee is on 

long service leave a public holiday falls on what 
would have been an ordinary working day, that 
employee shall have his period of leave extended 
by length of such holiday." 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 
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COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 199®. 

COAL MINING INDUSTRY (DEPUTIES) AWARD 
199® 

No. 16 of 199®. 
COAL MINING INDUSTRY (ENGINEERS) AWARD 

199® 
No. 5 of 1991. 

COAL MINING INDUSTRY (STAFF) AWARD 199® 
No. 14 of 199®. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on Tiesday 19 May 1992. 
Application No. 10 of 1992. 

Between: 
Coal Miners Industrial Union of Workers of Western 

Australia, Australian Colliery Staff Association, 
Australasian Society of Engineers, Moulders and Foundry 

Workers Union and Amalgamated Metal Workers and 
Shipwrights Union and Collie District Deputies Union of 

Workers, Applicants 
and 

Western Collieries Ltd, Respondent. 
In the matter of: An application to increase the travel 

allowance to 50.5c per kilometre. 

Decision of the Tribunal. 
THE CHAIRMAN: This is a simple routine application 
brought by all of the unions on the coalfield seeking to 
amend the various awards as they govern the employment 
of those employed by Western Collieries and more 
particularly as they relate to the travel allowance which is 
prescribed in each of the awards under the special rates and 
provisions clause. 

The nature of the amendment is to increase the existing 
allowance of 45.5c per kilometre to 50.5c per kilometre. The 
claim is made following a recent adjustment to the Public 
Service (General Conditions of Service and Allowances) 
Award which was published in the Public Service Notices 
on 12 February 1992. The allowance is designed to recoup 
expenses. It is therefore one that the general wage fixing 
principles allow to be adjusted from time to time, and that 
is in fact what was done with the Public Service Award and 
there is no reason why it shouldn't be done with respect to 
the relevant awards governing the coalfield on this occasion. 

The Tribunal by consent is of the view that each of the 
awards should be amended for all of the unions. 

Order. 
Having heard Mr G N Wood on behalf of the Applicant 

and Mr J K Bryant on behalf of the Respondent, the Tribunal 
doth hereby order: 

That subclause (6) Part B of clause 23 Special Rates 
and Provisions of the Coal Mining Industry (Miners) 
Award 1990; that subclause (7), Part B of clause 23, 
Special Rates and Provisions of the Coal Mining 
Industry (Deputies) Award 1990, that subclause (4) 
Part B of clause 23, Special Rates and Provisions of the 
Coal Mining Industry (Engineers) Award 1990, that 
subclause (3) Part B, of clause 23 Special Rates and 
Provisions of the Coal Mining Industry (Staff) Award 
1990 be amended by deleting the amount 45.5 and 
inserting the amount 50.5 with effect on and from the 
12 February 1992. 

(Sgd.) G.L. FIELDING. 
Chairman, 

Western Australian Coal Industry Tribunal. 
27 May 1992. 
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COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 1990. 

COAL MINING INDUSTRY (STAFF) AWARD 1990 
No. 14 of 1990. 

COAL MINING INDUSTRY (DEPUTIES) AWARD 
1990 

No. 16 of 1990. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 22nd day of October. 1992. 

Application No. 17 of 1992. 
Between: 

Griffin Coal Mining Company Pty Ltd, Applicant 
and 

The Coal Miners' Industrial Union of Workers of Western 
Australia; The Australian Collieries' Staff Association 

Western Australian Branch, Industrial Union of Workers; 
and the Collie District Deputies' Union of Workers, 

Respondents. 
In the matter of: An application to remedy an omission in 
the sick leave clause in each of the awards relating to miners, 

deputies and staff classifications. 

Decision of the Tribunal. 
THE CHAIRMAN: This is a simple application. The 
Applicant, Griffin Coal Mining Company Pty Ltd, seeks to 
amend the Coal Mining Industry (Miners) Award 1990; the 
Coal Mining Industry (Staff) Award 1990; and the Coal 
Mining Industry (Deputies) Award 1990 to correct what is 
universally regarded as an error. The error occurred in 
March 1992 when the interim awards covering the miners, 
staff and deputies classifications were substantially 
amended to make them permanent awards. 

It is acknowledged by both the Applicant and by the 
relevant Unions that the orders which issued, although in 
terms of an agreed minute, did not fully reflect what the 
parties had intended. In particular, it is said that the 
Applicant agreed with the Unions, in 1990 or thereabouts, 
that there would be an entitlement for a pay out of 
accumulated sick leave, but it was not unconditional, there 
was a proviso to it. That proviso was that the pay out was 
to be limited to untaken hours of credit in any relevant 12 
monthly period to a total of not more than 105 hours after 
1 July 1990. When the final awards issued, that proviso was 
left off, and this application simply seeks to insert that 
proviso back into the awards. It was a term of the interim 
awards and was never intended to be removed. 

The Tribunal is unanimously of the view that the 
application should be granted. Moreover, the amendments 
which flow from the application ought to be made 
retrospective, in the case of the miners to 17 March and in 
the case of the staff and deputies to 23 March last. On that 
basis I would simply order in the name of the Tribunal that 
the three awards concerned be amended in Part B of Clause 
12.—Sick Leave, and in particular subclause (2) of Clause 
12.—Sick Leave, by adding a proviso in the terms of the 
application, effective from the dates mentioned. 

Order. 
Having heard Mr G.N. Wood on behalf of the Applicant 

and Mr G.E. Bull on behalf of the Respondent, the Tribunal, 
doth hereby order— 

That the Coal Mining Industry (Miners) Award 1990 
be varied with effect on and from the 17th day of 
March, 1992 by adding a proviso to subclause (2) of 
Part B of Clause 12.—Sick Leave in the following 
terms— 

Provided that payment under this subclause 
shall be limited to the untaken hours of credit in 
any relevant 12 month period to a total of not more 
than 105 hours, after 1 July 1990. 

That the Coal Mining Industry (Staff) Award 1990 
be varied with effect on and from the 23rd day of 
March, 1992 by adding a proviso to subclause (2) of 
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Part B of Clause 12.—Sick Leave in the following 
terms— 

Provided that payment under this subclause 
shall be limited to the untaken hours of credit in 
any relevant 12 month period to a total of not more 
than 105 hours, after 1 July 1990. 

That the Coal Mining Industry (Deputies) Award 
1990 be varied with effect on and from the 23rd day 
of March. 1992 by adding a proviso to subclause (2) 
of Part B of Clause 12.—Sick Leave in the following 
terms— 

Provided that payment under this subclause 
shall be limited to the untaken hours of credit in 
any relevant 12 month period to a total of not more 
than 105 hours, after 1 July 1990. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 199®. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 4th day of November, 1992. 
Application No. 22 of 1992. 

Between: 
Coal Miners Industrial Union of Workers of Western 

Australia, Applicant 
and 

Griffin Coal Mining Company Pty Ltd and Western 
Collieries Limited, Respondents. 

In the matter of: An application to insert into the Coal 
Mining Industry (Miners) Award 1990 the classifications of 

relief deputy and deputy. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend the Coal 
Mining Industry (Miners) Award 1990 by inserting into the 
Award, as it applies to Western Collieries Limited, new 
classifications of relief deputy and deputy. At the request of 
the Applicant, the claim, insofar as it seeks to insert into the 
Award a classification for deputy, has been adjourned sine 
die, leaving only the question of whether provision should 
be made for a relief deputy. 

The Applicant argues that because under the relevant Coal 
Mining Industry (Staff) Award 1990 the provision for 
deputy makes no provision for a finite rate of pay, its 
members, when they are called upon from time to time to 
act as a deputy for brief periods, do not know where they 
stand in terms of remuneration. As such, the Applicant seeks 
to have inserted into its Award a rate of pay for that purpose. 
The Company agrees that there should be a rate of pay 
specified and that that rate should be in the Coal Mining 
Industry (Miners) Award 1990. The rate of pay seized upon 
by the parties is the last award rate of pay for deputies 
adjusted by amounts authorised by subsequent State Wage 
Fixing decisions. 

The Australian Collieries' Staff Association, Western 
Australian Branch sought, and was granted, leave to 
intervene in the matter. It opposes the claim, as I understand 
it, principally because there is already an award provision 
covering deputies and it is to that provision that the relief 
deputies should look, albeit that there is no rate of pay 
specified in it. Indeed, the Staff Association says it is 
somewhat inconsistent to provide a rate of pay for relief 
deputies and not for deputies. 

The Tribunal takes the view that the application, as it 
applies to relief deputies, ought to be granted with some 
amendment. In essence, we take the view that the current 
arrangement is somewhat unworkable in that it is simply not 
practicable for relief deputies to negotiate a salary package 
for the short periods in which they work. Moreover, it is one 

thing to negotiate a salary package on a permanent basis for 
an indefinite period of work and another to negotiate a 
package which is to cover only a brief period of work. 
Furthermore, we take the view, which was advanced on 
behalf of the company, that persons acting as relief deputies 
are substantially miners; that is the major and substantial 
work which they perform. Their work as a relief deputy is 
relief work incidental to their work as a miner. It does not 
seem sensible from a managerial point of view for their 
terms and conditions to flit from one award to another, 
particularly in an era of flexibility. In that respect, we note 
that the Staff Association does not seek coverage, at least 
at this time for relief deputies. 

Another reason which leads us to put the classification 
into the Award is that the Company and the Union have 
agreed to the proposal. We think it is in the interests of 
industrial relations that agreements of that nature be 
effective if practically possible. 

However, we think that the claim should be amended in 
two significant ways—the first is to describe the new 
classification as "miner (relief deputy)" to underline the 
fact that the person is, for all intents and purposes, a miner 
doing some additional work. Also, to underline the fact that 
it is to be for relief purposes we think the definition should 
have inserted into it that the appointment as a relief deputy 
should be for a period not exceeding eight weeks. That is 
again to underline the purpose of it being a relief activity. 

Order. 
Having heard Mr G.N. Wood on behalf of the Applicant; 

Mr G.E. Bull on behalf of the Respondents and Mr I.D. 
Johnstone on behalf of The Australian Collieries Staff 
Association as intervenor, the Tribunal, doth hereby order 
that the Coal Mining Industry (Miners) Award 1990 be 
amended with effect on and from the 4th day of November, 
1992— 

(1) By inserting after the definition of "Manager" in 
Clause 5.—Definitions of the Coal Mining Indus- 
try (Miners) Award 1990 the following defini- 
tion— 

"Miner (Relief Deputy)—Western Col- 
lieries Ltd"—-shall mean an employee under 
this award appointed for a term not exceeding 
eight weeks for the specific purpose of 
performing the duties of a Deputy under the 
Coal Mines Regulation Act 1946 during 
periods of leave or for other short term 
requirements. 

(2) By renumbering the existing subclauses (2), (3) 
and (4) in Schedule 1—Western Collieries Ltd of 
Clause 28.—Wage Schedules as subclauses (3), 
(4) and (5) respectively. 

(3) By adding the following new subclause after 
subclause (1) of Schedule 1—Western Collieries 
Ltd in Clause 28.—Wage schedules— 
(2) A Miner (Relief Deputy)—Western Collier- 

ies Ltd shall be paid the following rate of pay 
which shall be inclusive of any payment 
otherwise due under this Award for all time 
spent before and after a shift and during crib 
time organising the administrative work of 
the shift. 

Rate Column Total 
Per Week A Rate 

$ $ $ 
Miner (Relief 
Deputy)—Western 
Collieries Ltd 627.90 28.30 656.20 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 



COAL MINING INDUSTRY (STAFF) AWARD 199® 
No. 14 of 199®. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 4th day of November, 1992. 

Application No. 5 of 1992. 

Between: 

The Australian Collieries' Staff Association, Western 
Australian Branch, Applicant 

and 

Griffin Coal Mining Company Pty Ltd and Western 
Collieries Limited, Respondents. 

In the matter of: An application to insert the classification 
of deputy into the Coal Miners Industry (Staff) Award 1990. 

Decision of the Tribunal. 

THE CHAIRMAN: This is an application to insert into 
Clause 29.—Wage Schedules of the Coal Mining Industry 
(Staff) Award 1990 the classification of deputy. That comes 
about because on or about 20 February last The Australian 
Collieries Staff Association, Western Australian Branch and 
The Collie District Deputies' Union of Workers were 
formally amalgamated to form The Australian Collieries 
Staff Association, Western Australian Branch. The Union, 
pursuant to that arrangement, now wants to have all of the 
persons for whom it has constitutional coverage covered by 
the one award. 

The two awards, that is to say the existing Coal Mining 
Industry (Deputies) Award 1990 and the Coal Mining 
Industry (Staff) Award 1990, for all practical purposes, have 
like conditions and it is obviously sensible that the 
classifications for which the new Union has constitutional 
coverage should be in the one award, if that is at all possible. 
Currently, however, the Coal Mining Industry (Deputies) 
Award 1990 provides no rate of pay for deputies and the 
application, in its amended form, seeks to maintain the 
status quo in that respect. 

The parties are unanimously of the view, and the Tribunal 
agrees, that the Coal Mining Industry (Staff) Award 1990 
should be amended in Clause 29.—Wage Schedules as it 
applies in Schedule 1 to Western Collieries, and in Schedule 
2 to Griffin Coal Mining Company, by inserting a new 
Group 4A with the classification of Deputy. In the three 
columns covering rates of pay there will be no rates 
specified. 

Order. 

Having heard Mr l.D. Johnstone on behalf of the 
Applicant; Mr G.E. Bull on behalf of the Respondents; and 
Mr G.N. Wood on behalf of The Coal Miners' Industrial 
Union of Workers of Western Australia, Collie, as interve- 
nor, the Tribunal, doth hereby order— 

(1) That Clause 29.—Wage Schedules of the Coal 
Mining Industry (Staff) Award 1990 be amended 
with effect from the 4th day of November, 1992 
by inserting after Group 4 in Division "A" of 
Schedule 1—Western Collieries Ltd the follow- 
ing- 
Classifications Rate Per Column Total 

Division "A" Week A Rate 
$ $ $ 

Group 4A No rate No rate No rate 
Deputy 

(2) That Clause 29.—Wage Schedules of the Coal 
Mining Industry (Staff) Award 1990 be amended 
with effect from the 4th day of November, 1992 
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by inserting after Group 4 in Division "A" of 
Schedule 2—Griffin Coal Mining Company Ltd 
the following— 

Division "A" Total Rate 
Per Week 

$ 
Group 4A No rate 
Deputy 

(Sgd.) G.L. FIELDING. 
Chairman, 

Western Australian Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL— 

Disputes—Matters referred— 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 22nd day of October and the 4th day 
November, 1992. 

Application No. 13 of 1992. 
Between: 

The Coal Miners' Industrial Union of Workers of Western 
Australia, Applicant 

and 
Griffin Coal Mining Company Pty Ltd, Respondent 

In the matter of: The proposed use of contract drillers by the 
Respondent. 

Decision of the Tribunal. 
THE CHAIRMAN: For at least a year the Union and the 
Company have been in dispute over the establishment of a 
policy by the Company for the manning of contract drills 
in connection with mining and exploratory work. 

The Company owns and operates a newly acquired Edson 
mobile drilling rig. It is the only mobile drilling rig which 
the Company owns and operates. The drill normally operates 
over two shifts per day, five days a week. It is accepted that 
whenever necessary those employees work extended shifts 
on weekends to finish a particular job. On each shift it is 
manned by three employees of the Company. In the case of 
prolonged breakdowns, the Company hires a drilling rig 
from a private drilling contractor and all but one of the 
employees normally assigned to work on the Company's 
drill works on the hired drill. The most junior employee 
returns to the production workforce until the Company's 
drill is repaired and reinstated in the workplace. 

These arrangements have been arrived at by consent of 
the parties and do not present any problem. However, the 
parties differ over the Company's proposal to use contract 
drills on other occasions. The Company proposes that when 
it has need to use a drill when the Company's drill is 
"unavailable or fully committed" or for a task for which the 
Company's drill "is incapable or inappropriate" it uses 
contract drills entirely manned by persons associated with 
the contractor who provides the drill and who are therefore 
not employees of the Company. 

As a consequence of that proposal, the Union filed the 
present application "to resolve a pending dispute" with the 
Company "for failing to comply with Clause 26 of the Coal 
Mining Industry (Miners') Award 1990. Clause 26 of the 
Award provides— 

" 26.—Contract Work. 
(1) No work may be performed by contract unless the 

contract be approved by the Delegate Board of the 
Union, and every such contract shall contain or be 
deemed to contain, a covenant that the employee 
shall receive at least the minimum wage provided 
by this award for the particular class of work to 
which the contract relates. 
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(2) If the Delegate Board of the Union refuses to 
approve of the contract the matter may be referred 
for determination to the Tribunal." 

The provision operates to prohibit the performance of 
work by contractors unless and until the Union approves the 
work, or failing that, the Tribunal determines that the work 
may be carried by that means. 

Ever since the industry was regulated by the State 
Tribunal, the awards covering miners and related classifica- 
tions, and indeed most other vocations, have contained 
restrictions on the use of contractors on the Collie coalfield. 
The existing provision is in almost identical terms to that 
which appeared in the Coal Mining Industry (Miners 
Western Australia) Award No. 4 of 1953, which was the 
award made by the Tribunal for the mining classifications 
(see: (1953) 33 WA1G 253). Indeed, the earlier awards 
purported to deem certain contractors who come on to the 
site to be employees of the Company (see: Coal Mining 
Industry (Miners' Western Australia) Award No. 4 of 1953. 
clause 6(b)(iii)). It is common knowledge amongst those in 
or connected with the industry that the Unions for a long 
time have objected to the use of contractors on the Collie 
coalfield and this has been the source of industrial discord, 
some of it vitriolic, in the recent and distant past. The recent 
spate of redundancies in the industry and the concerns 
currently felt about the uncertainties for the future of the 
industry has done nothing to lessen this objection, although 
the Union says it is prepared to be flexible about the use of 
contractors in appropriate cases. 

The Union argues that drilling work is an integral part of 
mining and the Company owned drill is capable of doing 
most, if not all, of the tasks the Company should require so 
long as it is properly managed. The Union is concerned that 
people with little or no knowledge of local conditions will 
come on to the mine site and cause harm or otherwise do 
the job less efficiently than the Company employees. 
Thereby the cost of coal will be increased or be likely to be 
increased. The Union refers to a report of the Exploration 
Drill Rig Committee, established by the Company to 
determine whether there was sufficient justification to 
maintain exploration and pre-production drilling capacity 
within the Company, and if so, how it could be best 
achieved. That Committee concluded that is more costly to 
do the work by contract than from within the Company. The 
Union argues that the onus is on the Company to show that 
there is no alternative but to use contractors. 

The Company, for its part, argues that it is not proposed 
to use contract drillers in this way often; only briefly on two 
to three occasions each year, principally to carry out 
dewatering tasks and less frequently to drill cable bolt holes. 
It has no intention of using drills of this kind permanently 
and no intention of allowing the use of these drills to effect 
the securing of the continued employment of those persons 
who work on the Company's drill. It contends that the onus 
is on the Union to show that the Company ought not be able 
to use contract drillers in the way in which it proposes. 

The Tribunal was unable to agree on the outcome of those 
proceedings. The Company representatives and the Union 
representatives were evenly divided on the matter. Therefore 
the decision of the Chairman therefore becomes that of the 
Tribunal. 

In my view, the application, though laudable in its intent 
to avoid further disputation, is premature. The Award only 
applies in cases where there is an identifiable contract to 
consider. The Award speaks of the Union, or ultimately the 
Tribunal, approving "the contract". There is a world of 
difference between a specific contract and a policy to use 
contractors. No doubt the Tribunal can consider the veracity 
of such a policy but in the final analysis the Award requires 
that each contract entered into, whether pursuant to that 
policy or otherwise, be approved either by the Union or the 
Tribunal. That judgement can only properly be made having 
regard to all the circumstances surrounding the particular 
contract in question. Those circumstances can change. If for 
example on one occasion the Company has a surplus of 
labour which could operate the drill without interference to 
its normal production work different considerations may 
apply if there is no such surplus. 

There is therefore only limited value in the Tribunal 
ruling on the Company's proposals at this time because as 
yet, as I understand it, no contract has been entered into 
pursuant to that policy. However, given the concerns the 
matter has raised on the coalfield, it might be useful to make 
some general observations on the matter, which having 
regard to the terms of the Award they can only be taken as 
a guide. 

The use or otherwise of contractors in the workplace is 
clearly an industrial matter of the kind over which the 
Tribunal has jurisdiction because, as pointed out in the 
decision of the High Court in Re Cram & Others ex pane 
New South Wales Coal Association Ltd (1987) 163 CLR 
117, a case dealing with the employment of non-union 
labour, it "has a direct impact on the work to be done by 
employees" and "the conditions of work, notably as they 
relate to occupational health and observance of safer 
standards" (p 135). However, that decision did not take 
away the right of management to manage largely as it sees 
fit, and in particular to determine manning levels, but it 
established that that right was not beyond question or 
scrutiny by industrial tribunals such as the Tribunal (see too: 
Metals and Engineering Workers Union v. South Blackwater 
Coal Ltd Federal Coal Industry Tribunal Print CR 4558). 
The consequence is that although the Award gives the Union 
the right to refuse to approve any particular contract, it is 
for the Union to establish before the Tribunal that the 
Tribunal should interfere in any particular case. The Union 
would have to establish, therefore, that there is some good 
reason why the work should not be done by contractors, as 
for example, that the planned work will have a detrimental 
effect on the Company's workforce (see: The Plumbers and 
Gasfitters Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers v. Hamersley Iron Pty 
Limited (1981) 61 WAIG 1306, 1307). As pointed out in 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Another v. Hamersley Iron Pty 
Limited (1990) 70 WAIG 214 mere adherence to a Union 
policy that all work on site is to be done by Company 
employees will not suffice. Nor will only the fact that it has 
been the custom and practice not to use contractors (see: 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others v. Robe River Iron Associates 
(1987) 67 WAIG 2, 11). The fact that there may have been 
inefficient management practices in the past cannot be 
allowed to stand in the way of more efficient practices in 
the future. Whilst much has been done to improve 
efficiencies in the industry, no one could reasonably suggest 
that there is not scope for further efficiency. 

If, as the Company asserts, it only intends to utilise 
contract drillers when its own drilling rig is unavailable or 
fully committed elsewhere, I would have thought the Union 
would be hard pressed to establish that the particular 
contract ought not be approved on those occasions. It does 
not seem to me to be very efficient to have the Company's 
drilling rig shift from one place to another without finishing 
the existing drilling job simply to satisfy a more urgent need. 
Nor does it seem very sensible to take employees off 
production work to man a contractor's drilling rig, if as the 
evidence suggests, that will result in insufficient manpower 
to operate other production equipment, despite increased 
flexibility in working arrangements. The case for the Union 
would be even more difficult if, as the evidence suggests, 
the use of contract drillers will not effect the security of the 
existing manning levels on the Company's drilling rig. The 
Company may well have once been able to provide manning 
from its own resources to operate contract drilling rigs, but 
the evidence is that in an effort to make the enterprise more 
cost efficient, those resources are no longer available. It does 
not make sense to suggest, and to its credit the Union did 
not suggest, that the Company should employ extra persons 
so as to enable it to man the contract drilling rigs when those 
rigs are to be used so infrequently. 

Likewise, I would not have thought it a sensible mining 
practice to utilise the Company's drilling rig for purposes 
other than those for which it is designed. Rather, it seems 
only sensible that the work be done by a drill designed for 
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the specific purpose and, if need be, manned by persons 
other than employees of the Company. 

The suggestion that the report of the Exploration Drill Rig 
Committee shows that using contractors is a more costly 
way of drilling is open to qualification. I read the report as 
referring to the circumstance where all the Company's 
drilling requirements are carried out by contractors, which 
is now not to be the case. I find it difficult to accept that it 
is not cost effective to engage contractors where the 
alternative is to take production staff from a gainful 
function. In any event, so long as it does not act 
detrimentally on the existing workforce, the economics of 
the operation is a matter for the Company. The Union 
suggested that if the policy was implemented it would have 
severe consequences for the members because more jobs 
could be lost. The evidence does not support that contention 
but if contrary to its undertaking not to reduce the present 
complement of drillers the Company were to do so in favour 
of contractors, 1 would have thought it would face some 
difficulty in justifying the move if it was challenged before 
the Tribunal. 

In my view, the Union's concern on this occasion, whilst 
to some extent understandable in light of the present state 

of the industry, is unduly pessimistic. Wholesale use of 
contractors may put the future of the permanent workforce 
in jeopardy, but a wholesale use of contractors is not being 
proposed, at most the intermittent use of contractors in a 
limited range of circumstances is being proposed. The 
Company has retracted from its earlier proposal that all 
drilling work be done by contractors, which would, in all 
probability, have had dire consequences for at least six 
persons in the Company's workforce. On the evidence 
adduced on this occasion, I very much doubt that the policy 
will have the consequences the Union fears, but in any event 
the provisions of Clause 26 of the Award enable it to 
challenge the implementation of that policy in any particular 
case. 

Order. 
Having heard Mr G. Wood on behalf of the Applicant and 

Mr G.E. Bull on behalf of the Respondent, the Tribunal, doth 
hereby order— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Chairman, 
Western Australian Coal Industry Tribunal. 




