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Denotes New Heading 

Absence Without Leave 
Act—Interpretation of 
Allowances—See also specific heading, e.g. Isolation 

Allowance, Industry Allowance, Meal Money—(Includes 
Special Rates and Provisions) 

Annual Leave—(Includes Annual Leave Loading) 
Appeal 
Apprentices and Juniors 
Awards—(Includes specified sub-headings, First Awards, 

New Awards, Area, Scope, Coverage, Cancellations, 
Award-Free, Respondency) 

Board of Reference 
Board and Lodging—(Includes Accommodation) 
Bonus—(Includes Incentive Payments) 
Breach of Award 
Capacity to Pay—Includes Inability to Pay 
Casual Work—(Includes loadings applicable to such work 

and nature of casual employment) 
Classification—(Includes Reclassification) 
Clothing—(Used when clothing is/is not provided and for 

clothing allowances) 
Common Rule—(Used in relation to Awards being or 

becoming Common Rule awards) 
Comparative Wage Justice—See also Nexus—(Includes 

Relativities) 
Compassionate Leave—(Includes Bereavement Leave) 
Compensation—See also specific heading, e.g. Redun- 

dancy, Long Service Leave—(Includes compensation for 
unfair dismissals) 

Conference—(Includes such matters as jurisdiction arising 
out of) 

Confined Space 
Consumer Price Index 
Contract of Service—(Used in relation to Section 29(2) 

applications) 
Contract out of Award 
Custom and Practice 
Dangerous Work 
Date of Operation—(Includes Retrospectivity, Prospectiv- 

ity) 
Demarcation 
Dirt Money 
Disabilities 
Discrimination 
Employee—(Used in such cases as whether person is an 

employee or independent contractor or agent) 
Enforcement of Awards/Orders 
Entry: Right of 
Hours of Work 
Industry—(Used re questions of extent and meaning of 

specified industry) 
Industry Allowance 
Industrial Matter 
Industrial Action—(Includes Work-to-Rule, Picketing, Stop 

Work Meeting, Strike, Bans, Lockouts) 
Interpretation—Words and Phrases 
Intervention 
Isolation Allowance 
Jurisdiction 
Jury Service 

Leave Without Pay 
Living Away From Home Allowance 
Long Service Leave 
Managerial Prerogative 
Manning 
Maternity Leave 
Meal Breaks 
Meal Money 
Misconduct 
Mixed Functions—(Includes Higher Duties) 
Natural Justice 
Nexus 
Night and Weekend Work 
On Call—(Includes Stand by) 
Order—(Includes Cancellation of Order) 
Over Award Payment 
Overtime—(Includes Call Back, Recall) 
Part-Time 
Penalty Rates 
Piecework 
Preference—(Includes Compulsory Unionism) 
Principles (Wage Fixing) 
Procedural Matters (e.g. Standards of evidence) 
Promotion Appeals 
Public Holidays 
Public Interest 
Redundancy/Retrenchment—(Includes Severance Pay) 
Reinstatement 
Registration—See Unions 
Rest Periods—(Includes Smokos) 
Safety 
Shift Work 
Sick Leave 
Standdown 
Stay of Proceedings 
Superannuation 
Supplementary and Service Payments 
Tallies 
Technological Change 
Termination—(Includes Dismissal, Wrongful/Unfair Dis- 

missal) 
* Training 
Transfer 
Travelling—(Includes Travelling Allowance and Travelling 

Time) 
Unfair Discrepancy 
Unions—(Includes Direction for Observance of Rules, 

Registration, Rules, Enforcement of Rules, Coverage/ 
Constitutional Coverage, Dues, Membership, Cancella- 
tions, Exemptions) 

Utilisation of Contractors 
Victimisation 
Wages—(Includes Catch-up Margins, Payment by Results, 

Piece Work, Minimum Wage) 
Work Value 
Worker Participation 
Workers Compensation 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 73 PART 1, SUB PART 6. 

Note: 'Denotes Industrial Appeal Court Decision. 'Denotes Commission in Court Session Decision. 
'Denotes Full Bench Decision. 4Denotes Decision of President 
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ABSENCE WITHOUT LEAVE— 
Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 

procedures—Respondent argual that employee's abusive manner in dealing with a union enquiry and absence ftom place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and fairness applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—Electricity Supply  1626 

1704 

ACT—INTERPRETATION OF— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfest" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., HalliweU S.C., Parks C.,—11/12/92  

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—^Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

'Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., HalliweU S.C.—18/2/93—Iron Ore  

"•Applications for orders re compliance with union rules (continued from 72 WAIG 2533)—President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretaiy, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation, Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053,1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—611X191 ami 10/2/93—Unions  

'Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

'Appeal against decision of Commission (72 WAIG 1789) re Variafion to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarduig a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—^Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy C„ 
Pollanl/Reeves/Beaman—6/4/93—Education  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  



CUMULATIVE DIGEST—continued 

ACT—INTERPRETATION OF—continued 
Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 

given the terms of judgement of the Supreme Court in an application for prerogative writs then die whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorides, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, die objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WA1G 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Applications to be joined as parties to award—^Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C—27/4/93— 
SECWA   

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—^Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed C1PPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application to alter union rules re Eligibility for Membership—Objectors argued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the LR. 
Act had not been complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation Act 1987—Full 
Bench was not satisfied that reasonable steps had been taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

ALLOWANCES— 
Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 

argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2193—Construction  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re site allowance—Applicant union argued that the provisions of the Building Trades (Construction) Award does 
not compensate adequately for conditions on site—Respondent argued that the work does not fit the established site allowance 
pattern and that no alleged disabilities were present—Commission found on evidence that the disabilities shown to exist were 
not significant and determined an allowance of 55 cents—Granted—B.T.A. v. J.M. Best and Son Holdings Pty Ltd—No. CR704 
of 1992—Beech C.—12/2/93—Construction  

Conference referred re flow on of administrative allowance—Applicant argued that duties performed by Maintenance Faults Branch 
were similar to work in the electronic servicing section—Respondent argued that the claim fell outside the Wage Fixing 
Principles—Commission found on evidence that no increase in work value had been shown—^Dismissed—A.D.S.T.E. v. Hon. 
Minister for Construction—No. CR658 of 1992—Halliwell S.C.—9/3/93—Security  

Application to vary award re increase in allowance prescribed for linespersons designated as linesperson in charge—Applicant 
employer argued that too large a wage increase would distort wage relativities amongst wages classifications which could 
threaten the integrity of the award and that the extra duties in terms of skills and responsibilities are not worth more than 
$6.00—Respondent unions argued that the job in question remained an "on the tools" job and sought a $15.00 
increase—Commission found on evidence that the new duties were not particularly onerous and that an increase in allowance 
of $9.20 was sufficient and cancelled previous order—Ordered Accordingly—A.E.E.F.E.U. v. S.E.C.W.A.—No. 596 of 
1992—Salmon C.—3/2/93—Electricity   

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Conference referred re payment of caravan allowance—^Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—^Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

CUMULATIVE DIGEST—continued 

ALLOWANCES—continued 
Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 

an increase of 2.85 and for rodding allowance—^Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—Halliwell S.C—»/5/93—Meat  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary Away From Home and Meal Allowances—Applicant sought changes in line with Public Service award 4 months 
"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C.—7/5/93—-Railways   2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving indushy—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awarded in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Horn Minister for Construction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be mile in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CC1 argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

ANNUAL LEAVE— 
Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 

wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—TUnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C—27/1/93—Printing  817 

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

APPEAL— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—^Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 
dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkey P., Beech C., Negus C.—26/11/92—Health  

^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   
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CUMULATIVE DIGEST—continued 

APPEAL—continued 2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—^Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

Appeal against decision of Commission (72 WAIG 860) re denied contractual entitlements—Appellant sought reimbursement of costs 
after the appeal proper was dismissed—Full Bench found that in terms of ground of credibility, a sound exercise of discretion 
in this matter required that application must fail—Dismissed—Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty Ltd 
t/a Southern Cross Koala v. Mullan L.—Appeal No. 448 of 1992—Sharkey P., Fielding C., Gregor C.—27/11/92   

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., Halliwell S.C., Salmon C—17/11/92—Real Estate  

2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork L, Owen J.—6/11/92—Metal  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionaiy finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  

"•Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—Applicant argued 
order effectively stayed an order of the Full Bench and was without jurisdiction—President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   

2Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—^Dismissed—Concept Products v. I.I.U.—Appeal No. 583 of 1992—Sharkey P., Coleman C.C., 
Salmon C.—3/3/93—Furniture  

2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires tite I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

2Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants* contracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were fiat 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C.—9/2/93—Retail   

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia, Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

2Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, fiat the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

2Appeal against decision of Commission (72 WAIG 1626) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission failed to give proper weight to the evidence and erred in holding her personally 
responsible for all debts complained of by the Respondent—^Respondent argued reasons for Appeal were so inadequate as to 
constitute an error at law—Full Bench reviewed authorities and found Commission had not erred in its discretion and in written 
Reasons—Dismissed—Beale G. v. Curtin Consultancy Services Limited—Appeal No. 870 of 1992—Sharkey P., Fielding C, 
George C.—9/03/93—Business Services  

2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found fiat the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated fie matter with 
management—^Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C, Salmon C.—31/03/93—Restaurants, Hotels and Clubs  
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CUMULATIVE DIGEST—continued 

APPEAL—continued 
'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 

argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—I AC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26102/93—Mining  

Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992-^Sharkey P., Coleman CC., Gregor C.—24/03/93—Construction  

2Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 
argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—^Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research    

Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C., Parks C.—19/03/93—Mechanical Engineering  

2Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities, Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C., Parks C.—8/4/93—Meat  

Appeal against decision of Commission (72 WAIG 2609) re denied contractual entitlements—Appellant argued that the Commission 
at first instance erred in fact and law by failing to draw proper conclusions from the evidence and contractual conditions attached 
to reimbursement for re-location costs—Full Bench reviewed authorities and found that there was nothing in the evidence to 
indicate that the Commission had misused its advantage of observing the wimesses and the aggregation of facts lead to the 
conclusion that it was more probable than not that Appellant had agreed to pay the costs of re-location—Dismissed—Austware 
Pottery v. Halls M.—Appeal No. 1406 of 1992—Sharkey P., Coleman C.C., Kennedy C.—21/4/93—Pottery  

2Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., HalUwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that Appellant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—Sharkey P., Salmon C, George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that & Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/983—Timber   
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APPEAL—continued 2Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding G, Salmon C.—-8/4/93—Building  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C., Farrar/Marshall—29/4/93—Community Services  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—^Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awarded in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Hon. Minister for Constraction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—Electricity  

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tognolini B.J.—Appeal No. 
426 of 1993—Sharkey P., Coleman C.C., Negus C—21/5/93—Retail (Art)  2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving indushy—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than dial in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C, Beech C.—Earthmoving  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PSAB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutory responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  

Application for discovery and inspection of documents re reclassification appeal—Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  2Appeal against decision of Commission (72 WAIG 2843) re payment for a motor vehicle as denied contractual 
entitlements—Appellants argued Commission erred in law and fact in ordering payment when the evidence was that the motor 
vehicle was a gift—Appellant further argued Commission erred in accepting Respondent's evidence because Respondent had 
initiated dishonest conduct to defraud tax department and failed to have proper regard to inconsistency in the evidence—Full 
Bench found on evidence that the Commission had not misused the advantage in seeing the wimesses or misapprehended the 
evidence sufficient to say that there was an error in law sufficient to uphold the appeal—Dismissed—Gail Force Manpower 
Services Pty Ltd and Another v. Pozzi R.—Appeal No. 1554 of 1992—Sharkey P., Fielding C, Gregor C.—2/6/93—Business 
Services   2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—21/5/93—Mining (Iron Ore)  

AWARDS— 
Application to vary award in line with Minimum Rates Adjustment re Key Minimum Classification rate—^Applicant union argued 

that appropriate relativity for a trained Child Care Worker should be on par with Group C3 of the Metal Industry 
award—Respondent employers argued that the appropriate rate should be set at the C10 level—Commission found on evidence 
that the rates should be determined within the complex of rates which applied to teachers and directors of child care centres 
whose qualifications and professional skills were usually developed in that environment—Ordered Accordingly—M.W.U. v. 
Coolbellup Day Care and Others—Nos. 1647, 1648 and 1649 of 1991—Coleman C.C.—11/12/92—Child Care  

Application to vaty award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 
to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C.—23/11/92   

Application to register Enterprise Agreement including 4.5% Wage increase—Commission reviewed contents of Agreement endorsed 
at workplace level and by union body and found it should be registered—Granted—F.P.U. and Another v. M.E.W.U. and 
Another—No. AGS of 1992—Kennedy C.—29/12/92—Food Processing  

Application to vary award re Minimum Rates Adjustment by consent—Parties sought to introduce four instalments six months apart 
and sought insertion of new classification of Trainee into award—Commission was satisfied that the amendments sought were 
in accordance with the Wage Fixing Principles—Granted—F.P.F.A.I.U. v. Dubrov Ply Ltd t/a "Innovation" and Others—No. 
1400 of 1992—Beech C.—7/1/93—Soft Furnishing    

Application for registration of a new agreement by consent—Respondent employer argued that inherent problems could best be 
overcome by a more concerted focus on the wider range of work based issues to improve job design and applying total quality 
management measures through teams of employees—Commission was satisfied that the agreement met the Enterprise 
Bargaining Principles and should issue—Granted—F.P.U. and Others v. Edgell-Birds Eye Division of Petersville Industries 
Ltd—No. AG19 of 1992—Kennedy C.—24/12/92—Food Processing  

11406-9 
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AWARDS—continued 
Application to vary award re time and wages—Applicant Employer argued that personal identification cards were necessary for safety 

and security reasons—Respondent union argued that some employees would be disadvantaged by the amendments and that shift 
workers should not be included in the new arrangement—Commission found that there would be no disadvantages to the 
employees if the amendment was instituted and that Applicant had discharged the onus of establishing its claim—Granted— 
S.E.C.W.A. v. E.E.F.E.U.—No. 1124 of 1992—Salmon C.—24/11/92—Electricity  

Application for joinder to award—Applicant union argued that changes to its eligibility for membership rule meant that it could enrol 
as members persons who were employed in the laundries, dry cleaning and/or linen repair industries—Commission was satisfied 
that claim should be accepted—Granted—M.W.U. v. Eric Dry Cleaners and Others—No. 1496 of 1992—Parks 
C.—25/1/93—Dry Cleaning  

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C., 
Reeves/Pollard—12/1/93—^Education   

Application to vary award re inclusion of benefits and arrangements for superannuation coverage by consent—Respondent union 
secretary treasurer sought leave to intervene to object to award being amended as consent previously signified had not been 
validly given and sought adjournment of proceedings—^Applicant employers argued that the variation would serve the purpose 
of providing procedures to be observed by both employers and employees and in relation to selection and contribution to a 
fund—Commission found on evidence that it had not been persuaded that the fund preferred by the intervenor's faction was 
any more beneficial than those named in the claimed clause—Granted—W.A.H.H.A. v. F.L.A.I.E.U.—No. 386 of 1992—Parks 
C—2/2/92 ••• 

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Technical and Further Education 
institutions and the narrow jurisdiction of "industrial matter" in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C., 
Pollard/Reeves—12/1/93—Education   

Application to vary award by combining two awards and including provisions regulated by other means under Structural Efficiency 
by consent—PSA included Liberty to Apply clause to accommodate issue of permanent part-time employees and annual 
increments—Granted—C.S.A. v. Commissioner, Public Service Commission—No. P9 of 1991—Negus C., PSA—22/1/93— 
Public Service  

Application for new award to cover Teachers in state primary and secondary schools and TAPE institutions—Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard— 
14/1/92—^Education   

TAppeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
XW.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—Transport  

Application to vary award re 1st Structural Efficiency Wage Adjustment—Applicant union sought commencement of award 
restructuring to give members the opportunity to develop award classification structures to provide for more flexible working 
arrangements, enhancement of skills and job satisfaction—Respondent argued that no circumstances had arisen since the making 
of the award to justify variation—Respondent further argued that the Applicant union had not positively co-operated in the 
review and sought leave for Counsel to appeal—Commission granted leave, found on evidence that it was not satisfied that 
award should be varied in the terms specified by Applicant—Dismissed—A.M.W.S.U. v. Robe River Iron Associates—No. 540 
of 1991—Gregor C.—6/5/92—Iron Ore  

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule-respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary award by consent re Definitions, Hours of Attendance, Permanent Part-Time Employment, Term of Award and 
Schedule A—Named Parties—Parties sought to remove ambiguities in the award and to reflect existing conditions of 
employment, what might be said to be Commission standard for the public sector—Commission was satisfied that the application 
complied with requirements of State Wage Principles and that variations sought should issue—Granted—C.S.A. v. Joint House 
Committee of the Parliament of Western Australia—No. 343 of 1991—Fielding C.—11/2/93—Parliament  

Application to vary award re increase in allowance prescribed for linespersons designated as linesperson in charge—Applicant 
employer argued that too large a wage increase would distort wage relativities amongst wages classifications which could 
threaten the integrity of the award and that the extra duties in terms of skills and responsibilities are not worth more than 
$6.00—^Respondent unions argued that the job in question remained an "on the tools" job and sought a $15.00 
increase—Commission found on evidence that the new duties were not particularly onerous and that an increase in allowance 
of $9.20 was sufficient and cancelled previous order—Ordered Accordingly—A.E.E.F.E.U. v. S.E.C.W.A.—No. 596 of 
1992—Salmon C—3/2/93—Electricity  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor G, Kennedy C.—18/2/93—Government Services  

Application to vary award re Schedule of Respondents—Respondent failed to appear—Commission was satisfied that no injustice 
would be served to the Respondent to hear matter and that amendment should issue—Granted—Activ Foundation v. 
F.L.A.I.E.U.—No. 1144 of 1992—Parks C—2/4/93—Welfare  



CUMULATIVE DIGEST—continued 

AWARDS—continued 
Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 

and sought extension of salary points—^Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—^Respondent employer argued that there should be a provision for die employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Metlab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—Manufacturing  

Application for new award to cover administrative and technical employees in Independent Schools—^Application was by consent 
save question of long service leave which parties sought to divide from claim to be heard at a later date and that agreed terms 
of award reflected the range of conditions currently applying in various schools to staff who would be covered—Commission 
was satisfied that award as sought should issue—Granted—I.S.S.O.A. v. Aquinas College and Others—No. A15 of 
1991—Kennedy C.—29/03/93—Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C., Reeves/Pollard—8/3/93—^Education  

2Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C., Parks C.—28/4/93—Meat  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Conference referred re payment of caravan allowance—^Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 

Applications to be joined as parties to award—Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C.—21/4/93— 
SECWA   

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  

Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 
an increase of 2.85 and for rodding allowance—Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—^Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—HaUiweU S.C.-4/5/93—Meat  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multislrilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary award re to reflect existing terms and conditions applying to teachers employed in primary and secondary schools 
and technical and further education institutions—Commission determined at first instance whether the various provisions which 
the parties agreed should be dealt with as if each was an industrial matter in applying for an extension of 
jurisdiction—Commission found on evidence that claim sought should issue with the various amendments made—S.S.T.U. v. 
Minister for Education—No. T3 of 1993—Kennedy C., Reeves/Pollard—3/5/93—Education  

Application to vary award re benchmark rate in set of broadbanded classification groups—Claim divided from original 
application—Applicant proposed a set of ten broadbanded classification groups making broadband 5 the benchmark 
rate—Respondent union argued that it would be unfair to depart from their figure which would downgrade the work value of 
the classifications concerned—Commission found on evidence that Applicants case did not provide strong enough grounds for 
making the connection between wages and salary levels as did the Respondent's case and that any bans on joint training be 
lifted—Declared Accordingly—S.E.C.W.A. v. E.E.F.E.U.—No. 1795(1) of 1991—Salmon C.—27/4/93—Electricity  

Application to vary award re Special Exemptions and Third Schedule—Employers Joined As Parties by consent save question of 
operation of Section 38 of the Act—Respondent employer argued that to avoid confiision or conflict arising from common rule 
provisions, new respondents should be titled "employers joined as parties"—Commission found on evidence that proposition 
put by Respondent would make clear the circumstances under which new Respondents became parties to the award and would 
put the position of those companies beyond doubt—Ordered Accordingly—E.E.F.E.U. v. Electrical Contractors Association— 
No. 1619 of 1992—George C.—7/5/93—Electrical  

Application to vary award re removal of "demarcation" between operation of shovels on one hand and remaining items of plant 
on the other—Parties sought to amend the classifications to delete the reference to AWU and CMEWU mineworkers to provide 
now simply for Mine Production Employees—Commission was satisfied that the application complied with the State Wage 
Fixing Principles and should issue—Granted—Hamersley Iron Pty Limited v. A.W.U. and Others—No. 18 of 1993—Fielding 
C—5/4/93—Iron Ore  
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CUMULATIVE DIGEST—continued 

AWARDS—continued 
Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CC1 argued 

area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be made in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application to be joined as parties to awards—^Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
mles—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600, 602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—^Manufacturing, Building and Timber Industries  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expity of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.l.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
orcler—Discontinued—F.L.A.l.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to be joined as named parties to award—Commission found no rational objection to a retrospective order—Granted— 
F.M.W.U. v. Governor of Western Australia—No. 595 of 1993—Fielding C.—4/5/93—Public Administration  

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification stracture had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—Business and Property Services  

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

BOARD OF REFERENCE— 
Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 

Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application for long service leave entitlements—Respondent argued that employee had resigned from position and was reinstated 
on each respective date as hospital's policy was that no leave without pay was granted—BOR found on evidence that first period 
of absence was authorised and continuous service would not be uninterrupted—BOR further found 2nd period of absence was 
employee's termination of own services and long service leave calculations were to begin at end of 2nd period—Granted in 
Part—F.M.W.U. v. St John of God Hospital—No. 12 of 1993—Carrigg, Registrar/Latter/Uphill—18/5/93—Health  

Board of Reference re pro-rata long service leave entitlements claim—^Applicants argued that the issue was not just whether 
commissions were included for the purposes of calculating the payment but should also include the amount of bonuses received 
during the prescribed period—BOR reviewed the Long Service Leave Act and found that commissions and bonuses were 
included for the purposes of calculating long service leave payment—Granted—Napier D. and Another v. Dataprint Pty 
Limited—File Nos. 8 and 9 of 1993—21/5/93—Computing  

BREACH OF AWARD— 2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  1466 

CASUAL WORK— 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 

non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—Transport  1055 
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CUMULATIVE DIGEST—continued 

CASUAL WORK—continued 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 

jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—'Transport... 1062 

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  1323 

CLASSIFICATION— 
Application to vary award in line with Minimum Rates Adjustment re Key Minimum Classification rate—^Applicant union argued 

that appropriate relativity for a trained Child Care Worker should be on par with Group C3 of the Metal Industry 
award—Respondent employers argued that the appropriate rate should be set at the CIO level—Commission found on evidence 
that the rates should be determined within the complex of rates which applied to teachers and directors of child care centres 
whose qualifications and professional skills were usually developed in that environment—Ordered Accordingly—M.W.U. v. 
Coolbellup Day Care and Others—Nos. 1647, 1648 and 1649 of 1991—Coleman C.C.—11/12/92—Child Care  

Application to vary award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 
to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C—23/11/92   

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—^Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—^Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—^Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C, Parks C.—21112192—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(1X5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Application to vary award re benchmark rate in set of broadbanded classification groups—Claim divided from original 
application—Applicant proposed a set of ten broadbanded classification groups making broadband 5 the benchmark 
rate—Respondent union argued that it would be unfair to depart from their figure which would downgrade the work value of 
the classifications concerned—Commission found on evidence that Applicants case did not provide strong enough grounds for 
making the connection between wages and salary levels as did the Respondent's case and that any bans on joint training be 
lifted—Declared Accordingly—S.E.C.W.A. v. E.E.F.E.U.—No. 1795(1) of 1991—Salmon C.—27/4/93—Electricity  

Application to vary award re removal of "demarcation" between operation of shovels on one hand and remaining items of plant 
on the other—Parties sought to amend the classifications to delete the reference to AWU and CMEWU mineworkers to provide 
now simply for Mine Production Employees—Commission was satisfied that the application complied with the State Wage 
Fixing Principles and should issue—Granted—Hamersley Iron Pty Limited v. A.W.U. and Others—No. 18 of 1993—Fielding 
C.—5/4/93—Iron Ore  

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—^Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification structure had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—EBusiness and Property Services  

Application for discovery and inspection of documents re reclassification appeal—Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  

COMMON RULE— 
'Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—^Appellant argued that the Magistrate erred 

in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Patter's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C, Beech C.—Earthmoving  1466 

COMPENSATION— 
'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 

redundancy payments—^Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—^Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on die Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  14 



CUMULATIVE DIGEST—continued 

COMPENSATION—continued 
Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 

original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C—16/12/92—Golf Club  1338 

CONFERENCE— 2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

Conference re use and intended use of chemical product—^Applicant union expressed grave concerns about the effects on health and 
safety of the use of this product on site, indicated a preference for alternatives to be used and placed a ban on performance work 
so that Respondent company had not proceeded with further spraying—Commission adjourned conference to allow parties to 
produce more information and found on evidence that product was sufficiently hazardous to health and issued an interim order 
preventing its use pending further examination of matter—Ordered Accordingly—B.L.F. v. Universal Constructions—No. C735 
of 1992—Beech C.—18/12/92—Construction  

Conference referred re payment for lost time over disruption of power to site—Applicant union argued that management had not 
informed the employees what was happening, that no arrangements had been made and therefore payment for the balance of 
the day should be granted—Respondent argued that the award prescribed amenities were on site and that employees left the 
site after power had been restored—Commission found on evidence that as power was restored prior to lunch break it was not 
reasonable for the employees to have left the site at the time they did—Dismissed—Building Trades Association v. B.M.A.—No. 
CR 511 of 1992—Beech C—9/12/92—Building  

Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 
problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.T.A. v. B.M.A.—No. 
CR632 of 1992—Beech C—29/1/93—Construction  

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Conference re relocation of employee following verbal alteration—^Application to intervene and challenge jurisdiction—ARU argued 
RGB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RGB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RGB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Conference referred re size of slaughter team and tally payments—Applicant argued employees were losing money on new teams 
and sought the previous tally system be reintroduced—Commission found on evidence that the matter had been previously settled 
through agreement and that left nothing to arbitrate—Dismissed—M.I.E.U. v. W.A.M.C.—No. CR 597 of 1992—Gregor 
C—17/3/93—Meat   

Conference referred re relocation of employee following work related injury—Applicant union argued that employee was physically 
and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C.—31/03/93—Meat  

Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 
an increase of 2.85 and for rodding allowance—Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—Halliwell S.C.-4/5/93—Meat  

Conference referred re transportation of employees—Applicant union argued for non-discrimination of employees of same employer 
and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Spanal Case—Commission found in favour of Applicant provided fares were reviewed—Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  

Conference referred re payment of caravan allowance—Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had etred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—lAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy 1 (P), Franklyn/Nicholson JJ—6/5/93—Electricity  

Application for enforcement of I.R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  



CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE— 
^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 

Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—^Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P„ Kennedy C, Parks 
C.—3/12192—Accountants   

Applications for allegedly denied contractual entitlements—Applicants sought outstanding commissions on boat sales—Respondent 
argued that only one commission was due which should be offset against part of a debt owed to it by one of the 
Applicants—Commission found on evidence that the level of commission had not been established therefore two of the 
applications must fail, however, determined that Respondent was not entitled to withhold payments and offset them against any 
debt without the authority of the applicant—^Dismissed and Ordered Accordingly—Bye S.A. and Others v. Nicholas Transport 
Pty Ltd t/a Nicholas Marine Brokers—Nos. 1147, 1148 and 1149 of 1992—Parks C.—18/11/92—Boat Sales  

Application for allegedly denied contractual entitlements re payment in lieu of notice—^Applicant argued that his continuing presence 
on site was on the same basis as his original contract of employment with two weeks on site and one week off—Respondent 
argued that the request for Applicant to remain on site to help de-commissioning a mine site was on the understanding that he 
would work that time "straight" and that he abandoned his employment—Commission found on evidence that Applicant had 
discharged the onus of establishing his case, however he was not entitled to a further notice period—Granted in Part—Adizhes 
Z. v. Eon Metals NL (Receiver/Manager Appointed)—No. 868 of 1992—Beech C.—18/12/92—Mining  

Application for allegedly denied contractual entitlements re one week's pay in lieu of notice—Commission found that the Applicant's 
contract of employment was not terminated but that she left on her own accord therefore was not entitled to her 
claim—Dismissed—Boscolo C. v. Lexicon Australia Pty Limited—No. 1248 of 1992—Halliwell S.C.—14/1/93  

Application for allegedly denied contractual entitlements—^Applicant argued that she was due benefits consequent on a wage increase 
of $ 12 per week which had not been included in her final payout—^Respondent argued that the termination payment had included 
the increase and that Respondent was not the true employer—Commission found on evidence that Applicant ought to be paid 
the difference between the higher rate and her assumed classification rate and that one weeks pay in lieu of notice was 
encompassed in the redundancy provision—Granted in Part—Power E.A. v. A.W.U—No. 325 of 1992—Kennedy 
C—11/1/93—Unions   

Application for allegedly denied contractual entitlements—Applicant claimed unpaid redundancy entitlements incorporating 
reasonable notice payment and severance pay—Respondent argued that the circumstances of the Applicant's termination did 
not fall under definition of redundancy and that under s.27(l)(a) the Commission should dismiss or refrain from hearing matter 
further—Commission found on evidence that no case was made out to establish one month's notice was not reasonable and 
that Applicant had not discharged the onus to establish the claim—Dismissed—Nicklin M. v. Milec Electrical Services Pty 
Ltd—No. 1257 of 1991—George C.—&/2/93  

Application for relisting re allegedly denied contractual entitlements—Respondent claimed that as the Commission's decision was 
reserved the application was still open for the Respondent to oppose the Applicant—Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be granted—Refused—Ball D.J. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92   

Application for allegedly denied contractual entitlements—Respondent argued that Applicant was paid a reduced sum due to 
inadequate work prformance—Commission found on evidence that Applicant had performed work adequately and because 
a contract of service relationship existed that the unpaid monies for renovation work be paid—Granted in Part—Wesley R.B. 
v. Metcalfe L.F. and B.J.—No. 1122 of 1992—Parks C.—Construction  

Application for allegedly denied contractual entitlements re unpaid wages—Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tognolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 
wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—Thnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C—21/1193—Printing  

Conference referred re claim for redundancy benefits—Applicant union claimed that as the employees were seasonal workers at the 
end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C—16/2/93—Meat   

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—^Applicant argued legal proceedings 
could be necessary to recover the sum ordered to be paid if the appeal was successful—President was satisfied there was a serious 
to be tried—President was not satisfied that Respondent did not have the means to pay back monies and that balance of 
convenience favoured the Respondent having particular regard to the fruits of his litigation—Dismissed—SGS Australia Pty 
Ltd v. Taylor T—No. 36 of 1993—Sharkey P.—4/3/93—Wool  

Application for allegedly denied contractual benefits re pro-rata annual leave—Respondent failed to appear—Commission first raised 
matter of delay in lodging application and whether Applicant was covered by an award—Commission was not satisfied whether 
Applicant was covered however found that delay was justified and that pro-rata annual leave on termination was an implied 
term in the contract of employment—Granted—Jackson V. v. Victoria Park Holdings Pty Ltd t/a Welch World Travel—No. 
887 of 1992—Beech C—9/2/93—Real Estate  

Application for allegedly denied contractual entitlements re outstanding wages and compensation for stolen goods—Applicant argued 
wages had wrongly been reduced and Respondent had failed to provide insurance cover—Respondent argued that the extent 
of duties performed by Applicant and terms of contract did not give rise to claimed entitlements—Commission found on evidence 
that the Respondent had no legal obligation to pay additional remuneration—Commission further found that no provision existed 
for compensation for goods stolen within work premises—Dismissed—Aithuizen T.H. v. Perth Inner City Housing Association 
Inc.—No. 1059 of 1992—Parks C—5/3/93—Hostels  

2Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants' confracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were fiat 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C—9/2/93—Retail  

Application for allegedly denied contractual entitlements—AppUcant argued that he was not paid wages due to him for the period 
between commencement of employment and termination—^Respondent argued that as the hair salon had not opened there was 
no contract of employment—Commission found on evidence that the Respondent did not enter into an employer/employee 
relationship with the Applicant at the date claimed therefore employee was not entitled to claim wages—Dismissed—Faliti J. 
v. Sarich Corporation Pty Ltd—No. 1785 of 1991—Parks C.—16/03/93—Hairdressing  
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE—continued 
Applications for allegedly denied contractual entitlements—Applicants argued that they had a fixed contract for a further six months 

which was wrongly terminated and sought to recover wages, payment for accrued annual leave, removalist and rental expenses, 
superannuation and two weeks pay in lieu of notice—Respondent argued that tetmination was warranted as employees had 
breached their duty of fidelity to the employer—Commission found on evidence that Applicants' employment had been unfairly 
terminated and that claim for lost wages and rental expenses had been made out—Granted—Meyer M.A. and Another v. Silver 
Sands Timeshare Ltd—Nos. S72 and 873 of 1992—Fielding C.—8/03/93—Hospitality  

Application for allegedly denied contractual entitlements re superannuation payments—^Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for allegedly denied contractual entitlements re payment for accrued sick days in redundancy package—^Applicant argued 
that all sick leave payments were due—^Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724)—No. 1005 of 1992—Salmon C.—25/02/93—Food 
Manufacturing   

Application for allegedly denied contractual entitlements re outstanding wages and commissions—Applicant argued that Respondent 
had deducted advertising costs from his wages without his consent which was not part of his contract—^Respondent argued that 
the variation in the contract of employment had stipulated that employee would bear his own costs of which he still had an 
outstanding amount—Commission reviewed authorities and found on evidence that Respondent could not contract out of the 
Truck Act and that commissions due after termination of employment were not payable—Granted in Part—Winters A.I.J. v. 
The Licensee of Property Action—Dreego Pty Ltd—No. 1007 of 1992—Gregor C.—23/3/93   

2Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 
argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research  

Appeal against decision of Commission (72 WAIG 2609) re denied contractual entitlements—Appellant argued that the Commission 
at first instance erred in fact and law by failing to draw proper conclusions from the evidence and contractual conditions attached 
to reimbursement for re-location costs—Full Bench reviewed authorities and found that there was nothing in the evidence to 
indicate that the Commission had misused its advantage of observing the witnesses and the aggregation of facts lead to the 
conclusion that it was more probable than not that Appellant had agreed to pay the costs of re-location—^Dismissed—Austware 
Pottery v. Halls M.—Appeal No. 1406 of 1992—Sharkey P., Coleman C.C., Kennedy C.—21/4/93—Pottery  

Application for allegedly denied contractual entitlements re wages, car allowance and two weeks pay in lieu of notice—^Respondent 
argued that Applicant had conducted himself in breach of the sale agreement and that he was estopped from pursuing his claims 
by the release of the Deed of Variation—Commission found on evidence that sale agreement was limited in its scope to 
commercial matters, that an employment contract was separately entered into and that Applicant was due reasonable notice as 
well as other benefits—Granted—Weir D.N. v. Pampus Pty Ltd t/a Lancet Scientific and Surgical Supplies—No. 1448 of 
1992—Parks C.—7/5/93—Scientific and Surgical Supplies  

Application for allegedly denied contractual entitlements re outstanding commissions, one months pay in lieu of notice, wages, 
superannuation benefits and bonuses—Applicant argued that the charge from monthly to weekly salary payment had meant that 
he was owed remuneration, one days pay and that he had amassed bonus credits beyond the qualifying balance—^Respondent 
argued that employee had been advised of the superannuation scheme and that Applicant had not objected to the change in salary 
payment to weekly intervals—Commission found on evidence that claim for one day of pay, one weeks pay in lieu of notice 
and commission had been made out—Ordered Accordingly—Hansen J. v. Shazabak Pty Ltd t/a Roy Weston Real Estate—No. 
1239 of 1992—Parks C.—30/3/93—Real Estate  

Appeal against assessment of Long Service Leave contribution to Constmction Industry Long Service Leave Payments 
Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application for allegedly denied contractual entitlements re wages, bonuses, dishonour fee for returned wages cheque and 
superannuation—Commission found on evidence that the claim for wages, 2% bonus of gross turnover and superannuation claim 
had been made out however there was no remedy available to the Commission for reimbursement of fees incurred or specified 
monetary benefit for computer software—Granted in Part—Ball DJ. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks 
C.—21/5/93—Computing  

Application for allegedly denied contractual entitlements re balance of annual contract or notice period of six months and redundancy 
package—Respondent argued that the Applicant relied upon 12 months being implied as a term of the contract and that there 
was not any redundancy provision in the contract of employment—Commission found on evidence that Applicant was entitled 
to continued employment for one year therefore the remaining balance of the contract was made out as well as vehicle allowance, 
telephone expenses and dismissed the claims against the Second Named Respondent—Ordered Accordingly—Sakal HJ. v. 
O'Connor T. and Sons Pty Ltd (Subsidiary of James Hardie Group) and Another—No. 330 of 1992—Parks C.—3/6/93—Retail 
Services    

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Aat v. Tognolini B.J.—Appeal No. 
426 of 1993—-Sharkey P., Coleman C.C., Negus C.—21/5/93—Retail (Art)  

2Appeal against decision of Commission (72 WAIG 2843) re payment for a motor vehicle as denied contractual 
entitlements—Appellants argued Commission erred in law and fact in ordering payment when the evidence was that the motor 
vehicle was a gift—Appellant further argued Commission erred in accepting Respondent's evidence because Respondent had 
initiated dishonest conduct to defraud tax department and failed to have proper regard to inconsistency in the evidence—Full 
Bench found on evidence that the Commission had not misused the advantage in seeing the witnesses or misapprehended the 

Application for allegedly denied contractual entitlements re "one sixth of nett profits at end of employment"—Respondents argued 
that there was no such agreement in writing however conceded that an agreement was reached to pay the Applicants after 12 
months' service an annual bonus based on the nett profit at end of financial year—Commission found that there was no evidence 
that an agreement existed or that profits had been made and in the absence of any information it would not be in any position 
to require the Respondent to pay a specific sum of money—^Dismissed—Bawden P.J. and Another v. Shell Carnarvon Truck 
Stop (R.L. and K.N. Johnson)—No. 32 and 33 of 1993—Beech C.—4/6/93—Petroleum  
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE—continued 
Application for allegedly denied contractual entitlements—ResjKJndent argued that the Applicant had served the wrong employer 

with the claim thus there was no employee/employer relationship and the Commission therefore had no jurisdiction to hear 
matter—Commission reviewed authorities and found on evidence that Applicant was employed by the Respondent therefore 
it had jurisdiction to deal with the claim—Declared Accordingly—Ward K. v. Bulk Materials (Coal Handling) Pty Ltd—No. 
1313 of 1991—Halliwell S.C.—14/5/93—Market Tfechnology  1615 

CUSTOM AND PRACTICE— 
Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 

to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

DANGEROUS WORK— 
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 

danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C—12/2/93—(Iron Ore) Mining  832 

DATE OF OPERATION— 
Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 

administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C, 
Reeves/Pollard—12/1/93—^Education   2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C—11/5/93— 
Railways   

Application to vary Away From Home and Meal Allowances—^Applicant sought changes in line with Public Service award 4 months 
"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C—7/5/93—Railways  

DEMARCATION— 
Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 

Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C., 
George C.—17/2/93, 25/2/93—Unions  563 

DISABILITIES— 
Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 

argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2/93—Construction  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re site allowance—Applicant union argued that the provisions of the Building Trades (Construction) Award does 
not compensate adequately for conditions on site—^Respondent argued that the work does not fit the established site allowance 
pattern and that no alleged disabilities were present—Commission found on evidence that the disabilities shown to exist were 
not significant and determined an allowance of 55 cents—Granted—B.T.A. v. J.M. Best and Son Holdings Pty Ltd—No. CR704 
of 1992—Beech C—12/2/93—Construction  

DISCRIMINATION— 
Conference referred re transportation of employees—^Applicant union argued for non-discrimination of employees of same employer 

and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Special Case—Commission found in favour of Applicant provided fares were reviewed—^Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  1347 
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Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Application for allegedly denied contractual entitlements re unpaid wages—^Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tbgnolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

ENFORCEMENT OF AWARDS/ORDERS— 
Complaint re breach of Order—Complaint argued Defendant had failed to ensure work subject to dispute was performed equally 

by two Unions and further took industrial action in support of claims for coverage of persons—Defendant argued that the refusal 
to work related to safety—Industrial Magistrate found on evidence that as he was not able to prefer the evidence of the wimesses 
from either party, the Complainant failed to discharge the burden of proof—Dismissed—Carrigg J.G. v. C.M.E.W.U.— 
Complaint No. 57 of 1991—Cockram S.M.—26/7/91—Construction  

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for enforcement of I. R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  

Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate eired 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  

ENTRY: RIGHT OF— 
Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 

Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Shatkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

Application to vary award re posting of notices—Applicant union sought an amendment which prevented unauthorised removal of 
union notices—Respondent acceded to the union's claim on the condition that a provision was also included to allow the contents 
of notices to be viewed by employer—Commission found on evidence that any unauthorised removal of union notices should 
be proscribed and that award be amended to reflect this —Commission further found that employers were eligible to the right 
of prior viewing of notices—Granted—F.M.W.U. v. Canine Security and Alsation Watch Patrol and Others—No. 1086 of 
1992—Parks C—25/2/93—Security  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

HOURS OF WORK— 
Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent employer 

argued that employees had disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off" time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 



CUMULATIVE DIGEST—continued 

HOURS OF WORK—continued 
Application to vary award by consent re Definitions, Hours of Attendance, Permanent Part-Time Employment, Tferm of Award and 

Schedule A—Named Parties—Parties sought to remove ambiguities in the award and to reflect existing conditions of 
employment, what might be said to be Commission standard for the public sector—Commission was satisfied that the application 
complied with requirements of State Wage Principles and that variations sought should issue—Granted—C.S.A. v. Joint House 
Committee of the Parliament of Western Australia—No. 343 of 1991—Fielding C.—11/2/93—Parliament  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee hoi been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—1/04/93—Metal Manufacturing  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—Respondent employer argued that there should be a provision for the employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Metlab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—^Manufacturing  

INDUSTRIAL ACTION— 
Conference re relocation of employee following verbal alteration—^Application to intervene and challenge jurisdiction—ARU argued 

RGB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RGB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RGB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RGB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—^Electricity  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—^Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

INDUSTRIAL MATTER— 
'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 

redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Tbchnical and Further Education 
institutions and the narrow jurisdiction of "industrial matter'' in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy G, 
Pollard/Reeves—12/1193—^Education   

Application for new award to cover Tbachers in state primary and secondary schools and TAFE institutions—^Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—^Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard— 
14/1/92—^Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

INTERPRETATION—WORDS AND PHRASES— 
Application for interpretation of an award re whether it is a requirement that the department concerned obtain agreement from each 

person working a shift sequence rotation before changing the rotation to day shift, afternoon shift and night shift—^Applicant 
union also sought clarification as to what constituted a shift cycle and what day of the week it commenced—Commission 
analysed clauses and found that as the rosters were erected on a group basis, a single agreement between the relevant department 
and the employees working the roster was sufficient—Commission further found that a shift cycle constituted 28 consecutive 
days commencing on Sunday at a frequency of 28 day rests irrespective of whether an employee was rostered for day, night 
or afternoon shift—^Decision Issued—C.M.E.T.S.U. v. Hamersley Iron Pty Limited and Others—No. 742 of 1992—Fielding 
C—23/2/93—Iron Ore       ;  
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INTERPRETATION—WORDS AND PHRASES—continued 
Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 

Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C., Reeves, Pollard—28/1/93—Education  935 

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TEA 2,4, 6, 14, 17—21 and 23 of 1993—Kennedy C, 
Pollard/Reeves/Beaman—6/4/93—^Education   1116 

Conference referred re "does the definition of employee" as defined pursuant to Section 7 of the I.R. Act include Trainee Prison 
Officers on probation and does the Commission have jurisdiction—Applicant union argued that all classes of prison officers 
are employees, regulated by an industrial award—^Respondent employer argued that trainees were engaged in a classification 
excluded from the definition of employee in the Act and that as there was no employment relationship there was no industrial 
matter and the Commission was without jurisdiction—Commission reviewed authorities and found on evidence that as 
Respondents objective was to have persons to fill the role of prison officer, training and probation was an integral process, then 
the trainees would be deemed to be employees—Declared Accordingly—P.O.U. v. Hon. Minister for Corrective Services—No. 
CR 71 of 1993—Salmon C.—8/4/93—Corrective Services  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Applications to be joined as parties to award—^Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C—27/4/93— 
SECWA   

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

1091 
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INTERVENTION— 
Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 

Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C., 
George C—17/2/93, 25/2/93—Unions  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB hi,-.*.-.—, :* t I : :„ j: iU-* -u—.t a u j 11 _ii "> t    .i   ♦ :  

Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C, Beech C.—26/3/93—Unions  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
order—Discontinued—F.L.A.I.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to be joined as parties to awards—Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
rules—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600, 602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—Manufacturing, Building and Timber Industries  
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INTERVENTION—continued 
Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 

files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—^President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—^President reviewed history of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

JURISDICTION— 
^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 

Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., HalliweU S.C., Salmon C—17/11/92—Real Estate   .... 

Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92       

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on die Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Conference referred re claim for redundancy payments—Applicant union argued that the Metal Trades (General) Award should be 
used to calculate benefits owing—Respondent argued that employee was covered by the Electrical Contracting Industry Award 
and that it was wrong to selectively focus on the provisions of another award to support a claim for superior redundancy 
payments—Commission reviewed authorities concerning Commission's jurisdiction to hear questions of redundancy (Pepler's 
Case) and found that as there was no industrial matter in that the contract had been brought to an end, there was no power to 
award compensation—Dismissed For Want Of Jurisdiction—M.E.W.U. v. Everett-Smith and Company Pty Ltd—No. CR105 
of 1992—George C—22/12/92  ..... 

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—^Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 
Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminary point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction   

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Applications for orders re compliance with union rales (continued from 72 WAIG 2533)—^President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—^President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053,1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions  

Conference referred re claim for redundancy payments—^Applicant union argued that employees should be paid four weeks pay for 
each year of service, one weeks pay for each year of service beyond forty-five years of age, pro-rata long service leave after 
one year and payment for all accrued sick leave—Respondent argued that no employer/employee relationship existed when 
proceedings commenced therefore claims were beyond jurisdiction of the Commission—Commission found on evidence that 
the employer cited was not true employer therefore no industrial matter existed—Dismissed—F.D.U. v. Coles Myer 
Limited—No. CR420 of ^-T'arks C—23/2/93—Retail  

Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—^Applicant atgued 
order effectively stayed an order of the Full Bench and was without jurisdiction—^President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   



CUMULATIVE DIGEST—continued 

JURISDICTION—continued 2Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—-Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Lid—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re claim for redundancy benefits—^Applicant union claimed that as the employees were seasonal workers at the 
end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C.—16/2/93—Meat   

Application for new award to cover Tfeachers in state primary and secondary schools and TAPE institutions—Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T, v. Minister for Education—No. TA1 of 1992—Kennedy C., Reeves, Pollard— 
14/1/92—Education  

Applications for allegedly denied contractual entitlements and declaration that summary dismissals were unfair—^Applicants also 
sought interest to be paid as well as costs—^Respondent argued that the claim was vexatious and an abuse of process due to 
proceedings before Supreme Court and that named Respondents were not true employers therefore Commission did not have 
jurisdiction to entertain claim—Commission found on evidence that as the "Company" itself were the employers and not the 
Respondents, the Commission was without jurisdiction and that the contract of employment had never become formalised in 
the legal manner—Dismissed—Michael J.M. and Another v. Ridgeway B.M. and Others—Nos. 1717 and 1718 of 1991—Parks 
C.—9/2/93—^Electronic s  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks G, Kemp, Thompson—19/2/93—Railways  

Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 
Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C, Reeves, Pollard—28/1/93—Education    

2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal list 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor C, Kennedy C.—18/2/93—Government Services  

Application for allegedly denied contractual entitlements re superannuation payments—Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—Transport ... 

Appeals against recommendations for promotion to positions of Managers East Metro Health services—Appellant argued one position 
was not vacant and he should be given the benefit of its reclassification—PAB rejected jurisdictional point and favoured 
Recommended Applicants had the advantage in the areas of interalia, policy, planning, health systems and initiatives— 
Dismissed—Mott P. and Others v. Pilling D.—PAB Nos. 127, 128 and 129 of 1992—Negus G, Vincent/Love—11/3/93— 
Health Department  

Conference referred re "does the definition of employee" as defined pursuant to Section 7 of the I.R. Act include Trainee Prison 
Officers on probation and does the Commission have jurisdiction—^Applicant union argued that all classes of prison officers 
are employees, regulated by an industrial award—^Respondent employer argued that trainees were engaged in a classification 
excluded from the definition of employee in the Act and that as there was no employment relationship there was no industrial 
matter and the Commission was without jurisdiction—Commission reviewed authorities and found on evidence that as 
Respondents objective was to have persons to fill the role of prison officer, training and probation was an integral process, then 
the trainees would be deemed to be employees—Declared Accordingly—P.O.U. v. Hon. Minister for Corrective Services—No. 
CR 71 of 1993—Salmon C.—8/4/93—Corrective Services  

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy G, 
Pollard/Reeves/Beaman—6/4/93—^Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy G, Reeves/Pollard—8/3/93—Education  



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1723 

CUMULATIVE DIGEST—continued 

JURISDICTION—continued 
Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 

argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—^Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, s.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Application for directions and orders re breach of union rules, legal advice and funding—Applicant argued that he was unable to 
pay union membership dues, was on sickness benefits and required the union's assistance to pay costs associated with mounting 
legal action in the appropriate jurisdiction—President found on evidence that he could not hear matter as he did not have 
jurisdiction in relation to Federal union's mles and also because the position of the state union was that it would be necessary 
to be substituted as a party—Dismissed—Horsman B.S. v. A.W.U. and Others—No. 267 of 1993—Sharkey P.—7/4/93— 
Unions   

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—^Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—^Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for alteration of union rules re eligibility for membership—Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27(1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus C, George C.—29/4/93—Unions  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus G, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—^Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—-Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—^Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—^Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction  
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JURISDICTION—continued 
'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 

compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—-IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—Electricity  2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  

Application for allegedly denied contractual entitlements—Respondent argued that the Applicant had served the wrong employer 
with the claim thus there was no employee/employer relationship and the Commission therefore had no jurisdiction to hear 
matter—Commission reviewed authorities and found on evidence that Applicant was employed by the Respondent therefore 
it had jurisdiction to deal with the claim—Declared Accordingly—Ward K. v. Bulk Materials (Coal Handling) Pty Ltd—No. 
1313 of 1991—Halliwell S.C.—14/5/93—Market Tfechnology  

LEAVE WITHOUT PAY— 
Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 

to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  1354 

LIVING AWAY FROM HOME ALLOWANCE— 
Application to vary Away From Home and Meal Allowances—^Applicant sought changes in line with Public Service award 4 months 

"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C.—7/5/93—Railways  1534 

LONG SERVICE LEAVE— 
Application for new award to cover administrative and technical employees in Independent Schools—Application was by consent 

save question of long service leave which parties sought to divide from claim to be heard at a later date and that agreed terms 
of award reflected the range of conditions currently applying in various schools to staff who would be covered—Commission 
was satisfied that award as sought should issue—Granted—I.S.S.O.A. v. Aquinas College and Others—No. A15 of 
1991—Kennedy C.—29/03/93—Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—^Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—^Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Board of Reference re pro-rata long service leave entitlements claim—Applicants argued that the issue was not just whether 
commissions were included for the purposes of calculating the payment but should also include the amount of bonuses received 
during the prescribed period—BOR reviewed the Long Service Leave Act and found that commissions and bonuses were 
included for the purposes of calculating long service leave payment—Granted—Napier D. and Another v. Dataprint Pty 
Limited—File Nos. 8 and 9 of 1993—21/5/93—Computing  

Claim re pro rata long service leave entitlements—Respondent argued that termination was due to severe downturn in the business 
and not to avoid payments which would have been due six months later—Commission found on evidence that Applicant became 
redundant, the business was now closed and that in these circumstances of non capacity to pay the claim should be 
refused—Refused—Pidone P. v. Santo's Winterfold Meats—No. C402 of 1992—Halliwell S.C.—19/5/93—Meat  

Application for long service leave entitlements—Respondent argued that employee had resigned from position and was reinstated 
on each respective date as hospital's policy was that no leave without pay was granted—BOR found on evidence that first period 
of absence was authorised and continuous service would not be uninterrupted—BOR further found 2nd period of absence was 
employee's termination of own services and long service leave calculations were to begin at end of 2nd period—Granted in 
Part—F.M.W.U. v. SL John of God Hospital—No. 12 of 1993—Carrigg, Registrar/Latter/Uphill—18/5/93—Health  

MATERNITY LEAVE— 
'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 

Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027-1046 
of 1992—Coleman C.C., Gregor C, Kennedy C.—18/2/93—Government Services  



CUMULATIVE DIGEST—continued 

MATERNITY LEAVE—continued 
Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 

argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No, CR568 of 1992—Parks C.— 
13/1/93—Medical   

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy G, Reeves/Pollard—8/3/93—Education  

MEAL ALLOWANCE— 
Application to vary Away From Home and Meal Allowances—Applicant sought changes in line with Public Service award 4 months 

"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of WS-^ielding C—7/5/93—Railways  

MISCONDUCT— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—^Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

^Cross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—^Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission etred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C., Parks 
C.—3/12/92—Accountants   

Conference referred re summary dismissal of an employee for alleged misconduct—^Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C.—19/11/92—Hardware  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C—3/3/93— 
Rail   

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—^Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith DJ. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—^Dismissed—'Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a history of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding G—22/3/93—Iron Ore .. 



CUMULATIVE DIGEST—continued 

MISCONDUCT—continued 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 

non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee had been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—-1/04/93—Metal Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found that the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated the matter with 
management—Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C, Salmon C.—31/03/93—Restaurants, Hotels and Clubs    

2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural faimess did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C., Parks C.—19/03/93—Mechanical Engineering  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—^Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
claimed that employee had been using office vehicle solely for work purposes and had not used the vehicle for private 
mileage—Respondent argued that by using vehicle for private use without prior permission the employee had knowingly 
breached an employment rule—Commission found on evidence in favour of Respondent—Dismissed—F.M.W.U. v. Royal 
Society for Prevention of Cruelty to Animals—No. CR88 of 1993—Halliwell S.C.—28/4/93—Animal Welfare  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C., Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed loss of temper and abrapt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—^Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Top 
Bakeries—No. CR77 of 1993—Parks C—3/5/93—Bread Manufacturing  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PS AB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutoiy responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  

Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 
procedures—Respondent argued that employee's abusive manner in dealing with a union enquiry and absence from place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and faimess applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—Electricity Supply  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment— 
Respondent argued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C—13/5/93—Iron Ore  

Conference referred re claim for reinstatement on grounds of unfair dismissal—^Applicant Union argued worker was entitled to take 
bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture   

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 
threatened to sack him—Respondent argued that employee had had several warnings and despite these had not improved and 
was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  
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CUMULATIVE DIGEST—continued 

NATURAL JUSTICE— 
Application for relisting re allegedly denied contractual entitlements—Respondent claimed that as the Commission's decision was 

reserved the application was still open for the Respondent to oppose the Applicant—^Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be granted—Refused—Ball DJ. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93--Railways  

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26/02/93—Mining  2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismisstd 
unfair—^Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

Conference referred re claim for reinstatement on grounds of unfair dismissal—Applicant Union argued worker was entitled to take 
bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture   

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, performance and other options 
including retraining should have been examined—Respondent argued that previous warnings had been given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech C.—12/5/93—Mining  

Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 
procedures—^Respondent argued that employee's abusive manner in dealing with a union enquiry and absence from place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and fairness applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—^Electricity Supply  

NEXUS— 2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires die I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—^Transport  551 

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in wotk value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  1027 

NIGHT AND WEEKEND WORK— 
Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 

Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminaty point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—^Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction  434 

ORDER— 2Appeai against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

application to vary Western Australian Government Employees General Order re Redeployment, Retraining, Redundancy— 
Applicant sought to include disciplinary provisions and add C.S.A. respondent awards on the basis of union Agreement—CICS 
found proposed changes did not alter particular relevance to public sector and promoted structural efficiency—Granted—T.L.C. 
v. Hon. Minister for Labour, Productivity and Employment—No. 1465 of 1992—Coleman C.C., Halliwell S.C, Negus 
C.—26/1/93—Government   

Application for enforcement of l.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)    



1728 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

CUMULATIVE DIGEST—continued 
Page 

ORDER—continued 
2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 

of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  1456 

OVERTIME— 
Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 

Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminary point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction  434 

PART-TIME— 
Application to vary award by combining two awards and including provisions regulated by other means under Structural Efficiency 

by consent—PSA included Liberty to Apply clause to accommodate issue of permanent part-time employees and annual 
increments—Granted—C.S.A. v. Commissioner, Public Service Commission—No. P9 of 1991—Negus C., PSA—22/1/92— 
Public Service  301 

PENALTY RATES— 
Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 

require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C—8/4/93—Meat  1205 

PRINCIPLES— 
Application to vary award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 

to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C—23/11/92   

Application to vary award re Minimum Rates Adjustment by consent—Parties sought to introduce four instalments six months apart 
and sought insertion of new classification of Trainee into award—Commission was satisfied that the amendments sought were 
in accordance with the Wage Fixing Principles—Granted—F.P.F.A.I.U. v. Dubrov Pty Ltd t/a "Innovation" and Others—No. 
1400 of 1992—Beech C.—7/1/93—Soft Furnishing  

Application for registration of a new agreement by consent—Respondent employer argued that inherent problems could best be 
overcome by a more concerted focus on the wider range of work based issues to improve job design and applying total quality 
management measures through teams of employees—Commission was satisfied that the agreement met the Enterprise 
Bargaining Principles and should issue—Granted—F.P.U. and Others v. Edgell-Birds Eye Division of Petersville Industries 
Ltd—No. AG 19 of 1992—Kennedy C.—24/12/92—Food Processing  

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Technical and Further Education 
institutions and the narrow jurisdiction of "industrial matter" in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C, 
Pollard/Reeves—12/1/93—^Education   

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $ 12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C, 
Reeves/Pollard—12/1/93—^Education   

Application for new award to cover Tfeachers in state primary and secondary schools and TAFE institutions—^Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C., Reeves, Pollard— 
14/1/92—^Education    

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor C., Kennedy C.—18/2/93—Government Services  

Application to vary award re 1st Structural Efficiency Wage Adjustment—^Applicant union sought commencement of award 
restructuring to give members the opportunity to develop award classification structures to provide for more flexible working 
arrangements, enhancement of skills and job satisfaction—Respondent argued that no circumstances had arisen since the making 
of the award to justify variation—Respondent further argued that the Applicant union had not positively co-operated in the 
review and sought leave for Counsel to appeal—Commission granted leave, found on evidence that it was not satisfied that 
award should be varied in the terms specified by Applicant—^Dismissed—A.M.W.S.U. v. Robe River Iron Associates—No. 540 
of 1991—Gregor C.—6/5/92—Iron Ore  

'Appeal against decision of Commission (71 WAIG 1869) re variation to award—^Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—^Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—Transport  

'Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act apphed, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  
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PRINCIPLES—continued 
'Application to vaiy awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—^Applicants argued 

applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—^Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—Respondent employer argued that there should be a provision for die employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Medab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—^Manufacturing  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C., Reeves/Pollard—8/3/93—Education  

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities, Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  

'Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—^Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—^Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.l.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C., Parks C.—28/4/93—Meat  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—^Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited l/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CCI argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charies 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

PROCEDURAL MATTERS— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfest" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing wimesses and there was no obstacle to reinstatement—^Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

'Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining    

application for dismissal of applications for orders restraining Respondent from certain actions during union election and 
authorisation of payments to solicitors under Section 27(l)(a) of the I.R. Act—Applicant argued unless restrained Respondents 
would misuse organisation resources—President found Applicant's allegations were not supported prima facie and that there 
was one real issue to be tried which was not clearly incapable of succeeding—Granted and Dismissed—Hassan D. v. Smith 
F.S. and Another—Nos. 1252 and 1295 of 1992—Sharkey P.—19/11/92—Unions  
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PROCEDURAL MATTERS—continued 
Application for relisting re allegedly denied contractual entitlements—^Respondent claimed that as the Commission's decision was 

reserved the application was still open for the Respondent to oppose the Applicant—Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be grantetf—Refused—Ball D.J. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92  

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—^Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Application for production of documents—Respondent argued that to grant application would cause further delays to the 
matter—Commission found on evidence that no delays would result in the production of documents, and ordered documents 
not be made public without Commission's permission—Granted in Part—C.M.E.T.S.W.U. v. Robe River Iron Associates—No. 
206 of 1992—Gregor—2/3/93—Iron Ore Mining and Processing  

Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 
Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C, 
George C—17/2/93, 25/2/93—Unions  

Applications for orders re compliance with union rules (continued from 72 WAIG 2533)—President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053, 1478, 1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions  

Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
wimesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding G, Salmon G—-8/4/93—Building  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for alteration of union rales re eligibility for membership—Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27(1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus G, George C.—29/4/93—Unions  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  
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PROCEDURAL MATTERS—continued 
Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 

denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Faixar/Marshtdl—29/4/93—Community Services  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatory things regarding his performance 
after he had teen assured he was doing a good job, that he had been relieved of some of the duties and was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees* stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C.—3/2/93—Petroleum  

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be mile in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CCI argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

"•Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 
files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—^President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—President reviewed history of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

Application to alter union rules re Eligibility for Membership—Objectors aigued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the I.R. 
Act had not teen complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation Act 1987—Full 
Bench was not satisfied that reasonable steps had teen taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

Application for discovery and inspection of documents re reclassification appeal—^Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  

Application for enforcement of I.R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  

PROMOTION APPEALS— 
Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 

Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., HalUwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 
Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C., Reeves, Pollard—28/1/93—^Education  

Appeals against recommendations for promotion to positions of Managers East Metro Health services—Appellant argued one position 
was not vacant and he should be given the benefit of its reclassification—PAB rejected jurisdictional point and favoured 
Recommended Applicants had the advantage in the areas of interalia, policy, planning, health systems and initiatives— 
Dismissed—Mott P. and Others v. Pilling D.—PAB Nos. 127, 128 and 129 of 1992—Negus C., Vincent/Love—11/3/93— 
Health Department  
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PROMOTION APPEALS—continued 
Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 

D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy C, 
Pollard/Reeves/Beaman—6/4/93—^Education  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Appeal against recommendation of internal transfer to position of Analyst-Programmer—Academic Computing Services—PAB 
found that Appellant was not able to prove he had a better claim than the Recommended Applicant—Dismissed—Soucik J. 
v. Laidman J.—PAB No. 55 of 1993—Negus G, Hutchinson/Hordem—5/5/93—Education  

Appeal against promotion of Recommended Applicant to position of Ranger in Charge—Walpole—Nordalup National 
Park—Appellant argued that he had been denied natural justice and that he had special qualifications and experience relevant 
to the selection criteria such that he had a better claim to promotion to vacant item—PAB found on evidence that whilst 
Recommended Applicant had superior qualifications, it should not as Respondent employer suggested, discount the considerable 
acting experience in the position and found that Appellant had established a better claim to the position—Upheld—Bond B.S. 
v. Muir G.P.—PAB No. 104 of 1992—Gregor C, Johnson/McNamara—28/4/93—^National Park  

Appeal against recommendation for promotion to position of Regional Aboriginal Health Liaison Officer, Great Southern Health 
Region, Albany—PAB found on evidence that whilst Appellant had made successful progress towards her qualifications, her 
weakness in communication skills and understanding of Aboriginal health issues could not convince the Board that she would 
be better able to fill the position—Dismissed—Kickett B.C. v. Farmer W.K.—PAB No. 134 of 1992—Negus C, 
Beech/Wilson—13/5/93—Health     

PUBLIC INTEREST— 2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

REDUNDANCY/RETRENCHMENT— 2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that under award provision 
employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to that of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech C—21/12/92—Retail  

Conference referred re claim for redundancy payments—Applicant union argued that the Metal Trades (General) Award should be 
used to calculate benefits owing—Respondent argued that employee was covered by the Electrical Contracting Industry Award 
and that it was wrong to selectively focus on file provisions of another award to support a claim for superior redundancy 
payments—Commission reviewed authorities concerning Commission's jurisdiction to hear questions of redundancy (Pepler's 
Case) and found that as there was no industrial matter in that the contract had been brought to an end, there was no power to 
award compensation—^Dismissed For Want Of Jurisdiction—M.E.W.U. v. Everett-Smith and Company Pty Ltd—No. CR105 
of 1992—George C—22/12/92   

Application for allegedly denied contractual entitlements—Applicant argued that she was due benefits consequent on a wage increase 
of $ 12 per week which had not been included in her final payout—Respondent argued that the termination payment had included 
the increase and that Respondent was not the true employer—Commission found on evidence that Applicant ought to be paid 
the difference between the higher rate and her assumed classification rate and that one weeks pay in lieu of notice was 
encompassed in the redundancy provision—Granted in Part—Power E.A. v. A.W.U—No. 325 of 1992—Kennedy 
G—11/1/93—Unions   

Application for allegedly denied contractual entitlements—^Applicant claimed unpaid redundancy entitlements incorporating 
reasonable notice payment and severance pay—Respondent argued that the circumstances of the Applicant's termination did 
not fall under definition of redundancy and that under s.27(l)(a) the Commission should dismiss or refrain from hearing matter 
further—Commission found on evidence that no case was made out to establish one month's notice was not reasonable and 
that Applicant had not discharged the onus to establish the claim—Dismissed—Nicklin M. v. Milec Electrical Services Pty 
Ltd—No. 1257 of 1991—George G—8/2/93  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  
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REDUNDANCY/RETRENCHMENT—continued 
Conference referred re claim for redundancy benefits—Applicant union claimed that as the employees were seasonal workers at the 

end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C—16/2/93—Meat   

'Application to vary Western Australian Government Employees General Order re Redeployment, Retraining, Redundancy— 
Applicant sought to include disciplinary provisions and add C.S.A. respondent awards on the basis of union Agreement—CICS 
found proposed changes did not alter particular relevance to public sector and promoted structural efficiency—Granted—T.L.C. 
v. Hon. Minister for Labour, Productivity and Employment—No. 1465 of 1992—Coleman C.C., Halliwell S.C, Negus 
C.—26/1/93—Government   

Conference referred re claim for redundancy payments—Applicant union argued that employees should be paid four weeks pay for 
each year of service, one weeks pay for each year of service beyond forty-five years of age, pro-rata long service leave after 
one year and payment for all accrued sick leave—Respondent argued that no employer/employee relationship existed when 
proceedings commenced therefore claims were beyond jurisdiction of the Commission—Commission found on evidence that 
the employer cited was not true employer therefore no industrial matter existed—Dismissed—F.D.U. v. Coles Myer 
Limited—No. CR420 of 1992—Parks C.—23/2/93—Retail  

Conference referred re claim for increased redundancy provisions—Appellant argued majority of industries had wages based on 
average weekly earnings, the redundancy scheme did not pay sufficient regard to length of service and sought payments based 
on average weekly earnings and extra payment for employees over 45 years—Applicant argued winder drivers were a distinct 
group and did not have skills which would allow them to fit into other jobs in the Eastern Goldfields—^Respondent argued 
retrenchment payments were entirely adequate and offered increase in line with CPI—Respondent further argued the amount 
of compensation for redundancy that was agreed with a number of unions as part of an unregistered agreement, was adequate 
and embraced the principles behind the TCR Case—Commission found the employer was entitled to expect that the negotiation 
with all of its workforce should, on agreement with the majority, bring an end to the matter—Dismissed—C.M.E.T.S.W.U. v. 
Kalgoorlie Consolidated Gold Mines—No. 369 of 1992—Gregor C.—27/1/93—Mining (Gold)  

'Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

'Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants' contracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were that 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—^Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C—9/2/93—Retail   

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn L, Nicholson J.—26/02/93—Mining  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Coiporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—Transport  

Application for allegedly denied contractual entitlements re payment for accmed sick days in redundancy package—Applicant argued 
that all sick leave payments were due—Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724)—No. 1005 of 1992—Salmon C—25/02/93—Food 
Manufacturing   

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—Transport... 

'Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/983—Timber     

REGISTRATION— 
Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 

sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding G—11/5/93— 
Railways   1669 

REINSTATEMENT— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—^Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of die evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  31 

11406-10 
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REINSTATEMENT—continued 
Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 

dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkcy P., Beech C, Negus C.—26/11/92—Health  

Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent employer 
argued that employees had disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off" time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 
Meat   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that under award provision 
employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to that of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech G—21/12/92—Retail  

Conference referred re summary dismissal of an employee for alleged misconduct—Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—^Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C—19/11/92—Hardware  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee had not 
been smoking in the loading dock on the occasion for which the dismissal occurred—Respondent argued that termination was 
warranted as he had previously been warned both verbally and written—Commission found that employee had disregarded the 
policy and that as there was conflicting evidence case must fail in that it was not possible to prefer evidence of one wimess 
over the other then the case must fail—Dismissed—S.D.A. v. Myer Stores Limited—No. CR650 of 1992—Beech 
G—20/1/93—Retail   

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor G—24/12/92—Mining  

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia. Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—^Dismissed—Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

"Application for stay of order re reinstatement pending appeal to Full Bench—Applicant argued balance of convenience favoured 
it as it was unlikely that the Respondent could properly reintegrate into police force when there was an outstanding appeal and 
would suffer no loss of entitlements if appeal was dismissed—^Respondent argued stay would make appeal nugatory and there 
was no substance to the grounds of appeal—President stated it was his duty to determine if a serious issue was to be tried, but 
not the appeal and found in favour of the Applicant—Granted—Commissioner of Police and Another v. Smith D.J.—No. 150 
of 1993—Sharkey P.—22/2/93—Police  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 
argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Parks C.— 
13/1/93—Medical ....;  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith D.J. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a history of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding C.—22/3/93—Iron Ore .. 
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REINSTATEMENT—continued 
'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 

argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson 1.—26101193—Mining  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee had been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—1/04/93—Metal Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—^Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—^Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C—23/03/93—Welfare  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—^Transport ... 

2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
wimesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Constmction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

2Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that AppeUant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—Sharkey P., Salmon C, George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.l.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C.—10/5/983—Timber   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—^Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 
original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C.—16/12/92—Golf Club  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed loss of temper and abrapt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  
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CUMULATIVE DIGEST—continued 

REINSTATEMENT—continued 
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that reason given for termination was behaviour 

by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Top 
Bakeries—No. CR77 of 1993—Parks €.—3/5/93—Bread Manufacturing    

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatory things regarding his performance 
after he had been assured he was doing a good job, that he had been relieved of some of the duties and was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees' stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C.—3/2/93—Petroleum  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PS AB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutory responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public ■ 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant umpn 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment- 
Respondent argued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C.—13/5/93—Iron Ore      

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 
threatened to sack him—Respondent argued that employee had had several warnings and despite these had not improved and 
was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  

Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 
argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2/93—Construction  

SAFETY  
Conference re use and intended use of chemical product—Applicant union expressed grave concerns about the effects on health and 

safety of the use of this product on site, indicated a preference for alternatives to be used and placed a ban on performance work 
so that Respondent company had not proceeded with further spraying—Commission adjourned conference to allow parties to 
produce more information and found on evidence that product was sufficiently hazardous to health and issued an mterim order 
preventing its use pending further examination of matter—Ordered Accordingly—B.L.F. v. Universal Constructions—No. C 
735 of 1992—Beech C.—18/12/92—Construction    

Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 
problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.TA. v. B.M.A.—No. 
CR632 of 1992—Beech C—29/1/93—Construction ; ;■••• 

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—^Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor C.—24/12/92—Mining    

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Conference referred re relocation of employee following work related injury—Applicant union argued that employee was physically 
. and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C—31/03/93—Meat  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C.—23/03/93—Welfare      
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SAFETY—continued 
2Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 

Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, performance and other options 
including retraining should have been examined—Respondent argued that previous warnings had been given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech G—12/5/93—Mining  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

SHIFT WORK— 
Application for interpretation of an award re whether it is a requirement that the department concerned obtain agreement from each 

person working a shift sequence rotation before changing the rotation to day shift, afternoon shift and night shift—^Applicant 
union also sought clarification as to what constituted a shift cycle and what day of the week it commenced—Commission 
analysed clauses and found that as the rosters were erected on a group basis, a single agreement between the relevant department 
and the employees working the roster was sufficient—Commission further found that a shift cycle constituted 28 consecutive 
days commencing on Sunday at a frequency of 28 day rests irrespective of whether an employee was rostered for day, night 
or afternoon shift—Decision Issued—C.M.E.T.S.U. v. Hamersley Iron Pty Limited and Others—No. 742 of 1992—Fielding 
C—:23/2/93—Iron Ore  801 

SICK LEAVE— 
Application for allegedly denied contractual entitlements re payment for accrued sick days in redundancy package—Applicant argued 

that all sick leave payments were due—Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724}—No. IMS of 1992—Salmon C—25/02/93—Food 
Manufacturing   1056 

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   1594 

STAY OF PROCEEDINGS— 
Application for stay of order re breach of award pending appeal to Full Bench—Appellant argued that there was a serious issue to 

be tried in that an adjournment had not been granted, insufficient evidence of respondency and question of what were expenses 
and what were interest amounts payable on a visa card debt subject of the claim—Respondent argued that the employee suffered 
financial loss and hardship and this was a matter of balance of convenience—^President found that there was a serious issue 
to be tried therefore stay should be granted—Ordered Accordingly—Grade Pty Ltd (formerly World Enzymes Pty Ltd) v. 
McCorry G., Department of Productivity and Labour Relations—No. 1391 of 1992—Sharkey P.—25/11/92   

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Appellant argued that there was a 
serious issue to be tried due to his financial position—President found that the balance of convenience did not favour the 
Appellant and that order of the Commission should take precedence over any liabilities—^Dismissed—Austware Pottery v. Halls 
M.—No. 1407 of 1992—Sharkey P.—3/12/92—Pottery Sales  

Application for stay of order re enforcement of award—^President found that whilst there was a serious issue to be tried in terms 
of interpretation of award the balance convenience did not favour the Applicant—^Dismissed—Eltin Open Pit Operations Pty 
Ltd v. Metals and Engineering Workers' Union—No. 1524 of 1992—Sharkey—24/12/92—Mining  

■•Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—Applicant argued 
order effectively stayed an order of the Full Bench and was without jurisdiction—^President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   

■•Application for stay of order re reinstatement pending appeal to Full Bench—Applicant argued balance of convenience favoured 
it as it was unlikely that the Respondent could properly reintegrate into police force when there was an outstanding appeal and 
would suffer no loss of entitlements if appeal was dismissed—^Respondent argued stay would make appeal nugatory and there 
was no substance to the grounds of apped—President stated it was his duty to determine if a serious issue was to be tried, but 
not the appeal and found in favour of the Applicant—Granted—Commissioner of Police and Another v. Smith D.J.—No. 150 
of 1993—Sharkey P.—22/2/93—Police  

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—^Applicant argued legal proceedings 
could be necessary to recover the sum ordered to be paid if the appeal was successful—^President was satisfied there was a serious 
to be tried—President was not satisfied that Respondent did not have the means to pay back monies and that balance of 
convenience favoured the Respondent having particular regard to the fruits of his litigation—^Dismissed—SGS Australia Pty 
Ltd v. Taylor T.—No. 36 of 1993—Sharkey P.—4/3/93—Wool  

Application for stay of order pending appeal to Full Bench re matter of denied contractual entitlements—^President was satisfied that 
there was no strong opposition to application and ordered subject monies to be paid into a trust account pending hearing and 
determination of appeal—Granted—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tbgnolini B.J.—No. 489 of 
1993—Sharkey P.—19/4/93—Retail—Art Gallery  

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—^Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tognolini B.J.—Appeal No. 
426 of 1993—-Sharkey P., Coleman C.C., Negus C.—21/5/93—Retail (Art)  
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SUPERANNUATION— 
Application to vary award re inclusion of benefits and arrangements for superannuation coverage by consent—Respondent union 

secretary treasurer sought leave to intervene to object to award being amended as consent previously signified had not been 
validly given and sought adjournment of proceedings—^Applicant employers argued that the variation would serve the purpose 
of providing procedures to be observed by both employers and employees and in relation to selection and contribution to a 
fund—Commission found on evidence that it had not been persuaded that the fund preferred by the intervenor's faction was 
any more beneficial than those named in the claimed clause—Granted—W.A.H.H.A. v. F.L.A.I.E.U.—No. 386 of 1992—Parks 
C—2/2/92  

Application for allegedly denied contractual entitlements re superannuation payments—Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for allegedly denied contractual entitlements re outstanding commissions, one months pay in lieu of notice, wages, 
superannuation benefits and bonuses—Applicant argued that the charge from monthly to weekly salary payment had meant that 
he was owed remuneration, one days pay and that he had amassed bonus credits beyond the qualifying balance—Respondent 
argued that employee had been advised of the superannuation scheme and that Applicant had not objected to the change in salary 
payment to weekly intervals—Commission found on evidence that claim for one day of pay, one weeks pay in lieu of notice 
and commission had been made out—Ordered Accordingly—Hansen 1. v. Shazabak Pty Ltd t/a Roy Weston Real Estate—No. 
1239 of 1992—Parks C.—30/3/93—Real Estate  

TALLIES— 
Conference referred re size of slaughter team and tally payments—Applicant argued employees were losing money on new teams 

and sought the previous tally system be reintroduced—Commission found on evidence that the matter had been previously settled 
through agreement and that left nothing to arbitrate—Dismissed—M.I.E.U. v. W.A.M.C.—No. CR 597 of 1992—Greeor 
C.—17/3/93—Meat    1082 

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission etxed in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—^Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  1205 

TECHNOLOGICAL CHANGE— 
Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 

and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  1027 

TERMINATION— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfcst" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing wimesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 
dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkey P., Beech C., Negus C—26/11/92—Health  

^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—^Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., Halliwell S.C., Salmon C—17/11/92—Real Estate    

Conference refetred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent employer 
argued that employees hid disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off* time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 
Meat   
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TERMINATION—continued 
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that under award provision 

employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to Sat of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech C.—21/12/92—Retail  

Application for allegedly denied contractual entitlements re payment in lieu of notice—^Applicant argued that his continuing presence 
on site was on the same basis as his original contract of employment with two weeks on site and one week off—Respondent 
argued that the request for Applicant to remain on site to help de-commissioning a mine site was on the understanding that he 
would work that time "straight" and that he abandoned his employment—Commission found on evidence that Applicant had 
discharged the onus of establishing his case, however he was not entitled to a further notice period—Granted in Part—Adizhes 
Z. v. Eon Metals NL (Receiver/Manager Appointed)—No. §68 of 1992—Beech C.—18/12/92—Mining  

Conference referred re summary dismissal of an employee for alleged misconduct—^Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—^Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C—19/11/92—Hardware  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee had not 
been smoking in the loading dock on the occasion for which the dismissal occurred—Respondent argued that temination was 
warranted as he had previously been warned both verbally and written—Commission found that employee had disregarded the 
policy and that as there was conflicting evidence case must fail in that it was not possible to prefer evidence of one witness 
over the other then the case must fail—Dismissed—S.D.A. v. Myer Stores Limited—No. CR650 of 1992—Beech 
C—-20/1/93—Retail   

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that dismissal 
occurred without warning and without regard for work record—Respondent argued Applicant had abandoned her employment 
and that reinstatement could not occur due to bad work relationship with sujrervisor—Commission found on evidence that as 
alternative duties were given to Applicant dismissal was not unfair—Dismissal was not unfair—Dismissed—Clode LB. v. 
Broome In-Flight Catering—No. 1121 of 1992—Kennedy C.—8/1/93—Catering  

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor C.—24/12/92—Mining  

Application for unfair dismissal—Applicant claimed that due to late payments of lieu of notice dismissal was not effected in 
accordance with award—Respondent argued that dismissal was given by paying wages in lieu of notice and other benefits 
according to the award but through electronic funds transfer an unforeseen delay arose—Commission found on evidence that 
dismissal was not summary—Commission also found on evidence that no loss of remuneration was suffered by Applicant and 
dismissed claim for costs—Dismissed—Richardson J.D. v. Veale Corporation t/a Engine Parts W.A.—No. 1420 of 1992—Parks 
C.—18/1/93—Sales Representatives  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
L, Nicholson L, Owen L—6/11/92—Packaging  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—Dismissed—Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 
argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—^Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Parks C.— 
13/1/93—Medical   

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A, v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—^Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith DJ. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   
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TERMINATION—continued 
Applications for allegedly denied contractual entitlements and declaration that summary dismissals were unfair—^Applicants also 

sought interest to be paid as well as costs—Respondent argued that the claim was vexatious and an abuse of process due to 
proceedings before Supreme Court and that named Respondents were not true employers therefore Commission did not have 
jurisdiction to entertain claim—Commission found on evidence that as the "Company" itself were the employers and not the 
Respondents, the Commission was without jurisdiction and that the contract of employment had never become formalised in 
the legal manner—Dismissed—Michael J.M. and Another v. Ridgeway B.M. and Others—Nos. 1717 and 1718 of 1991—Parks 
C.—9/2/93—Electronics     

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia. Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a fustory of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding C.—22/3/93—Iron Ore .. 

2Appeal against decision of Commission (72 WAIG 1626) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission failed to give proper weight to the evidence and erred in holding her personally 
responsible for all debts complained of by the Respondent—Respondent argued reasons for Appeal were so inadequate as to 
constitute an error at law—Full Bench reviewed authorities and found Commission had not erred in its discretion and in written 
Reasons—Dismissed—Beale G. v. Curtin Consultancy Services Limited—Appeal No. 870 of 1992—Sharkey P., Fielding C, 
George C.—9/03/93—-Business Services  2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found that the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated the matter with 
management—Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C., Salmon C.—31/03/93—Restaurants, Hotels and Clubs  

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26/02/93—Mining  

Applicant for reinstatement on the grounds of unfair dismissal—Applicant argued that he was not given a fair opportunity, enough 
guidance and help from management—Commission found on evidence that failure to fill out inspection forms was significant 
and dismissal was not unfair—Dismissed—Borck G. v. Midas Australia Pty Ltd—No. 1536 of 1992—Beech C.—22/03/93— 
Motor Vehicle  

1051 

1055 

1053 

1057 
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Applications for allegedly denied contractual entitlements—Applicants argued that they had a fixed contract for a further six months 
which was wrongly terminated and sought to recover wages, payment for accrued annual leave, removalist and rental expenses, 
superannuation and two weeks pay in lieu of notice—Respondent argued that termination was warranted as employees had 
breached their duty of fidelity to the employer—Commission found on evidence that Applicants' employment had been unfairly 
terminated and that claim for lost wages and rental expenses had been made out—Granted—Meyer M.A. and Another v. Silver 
Sands Timeshare Ltd—Nos. 872 and 873 of 1992—Fielding C.—8/03/93—Hospitality  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Coiporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C.—23/03/93—Welfare  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Pepiers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—^Transport... 2Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
Mid Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—^Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—^Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  
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TERMINATION—continued 2AppeaI against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent filayed no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tbm Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that Appellant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—-Sharkey P., Salmon C., George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/93—Timber  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
claimed that employee had been using office vehicle solely for work purposes and had not used the vehicle for private 
mileage—Respondent argued that by using vehicle for private use without prior permission the employee had knowingly 
breached an employment rule—Commission found on evidence in favour of Respondent—^Dismissed—F.M.W.U. v. Royal 
Society for Prevention of Cruelty to Animals—No. CR88 of 1993—Halliwell S.C.—28/4/93—Animal Welfare  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed loss of temper and abrupt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 
original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C—16/12/92—Golf Club  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—^Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—^Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Tbp 
Bakeries—No. CR77 of 1993—Parks C.—3/5^3—Bread Manufacturing  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatoiy things regarding his performance 
after he had been assured he was doing a good job, that he had been relieved of some of the duties aiS was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees' stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C—3/2/93—Petroleum  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 

was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, perfonnance and other options 
including retraiiung should have been examined—Respondent argued that previous warning had teen given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech C.—12/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment— 
Respondent aigued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C—13/5/93—Iron Ore  



CUMULATIVE DIGEST—continued 
Page 

TERMINATION—continued 
Conference referred re claim for reinstatement on grounds of unfair dismissal—Applicant Union argued worker was entitled to take 

bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture           1632 

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  1605 

TRANSFER— 
Conference referred re relocation of employee following work related injury—^Applicant union argued that employee was physically 

and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C.—31/03/93—Meat   1084 

Application for reinstatement on the grounds of unfair dismissal—^Applicant argueid that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C—23/03/93—'Welfare  1057 

TRAVELLING— 
Conference referred re transportation of employees—Applicant union argued for non-discrimination of employees of same employer 

and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Special Case—Commission found in favour of Applicant provided fares were reviewed—Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  1347 

UNIONS— 
■•Application for order re compliance with union rules concerning resignation—Respondent Union argued Applicant was still 

employed under an award—President found provided the Applicant had met the pre-conditions of resignation, there was no 
reason why he should not be granted the privilege and sufficient ground for objection had not been established—Granted— 
McAndrew S.E. v. Reynolds K.N. and Others—No. 1374 of 1988—O'Dea P.—11/10/88—Unions  

Application for dismissal of applications for orders restraining Respondent from certain actions during union election and 
authorisation of payments to solicitors under Section 27(1 )(a) of the I.R. Act—Applicant argued unless restrained Respondents 
would misuse organisation resources—President found Applicant's allegations were not supported prima facie and that there 
was one real issue to be tried which was not clearly incapable of succeeding—Granted and Dismissed—Hassan D. v. Smith 
F.S. and Another—Nos. 1252 and 1295 of 1992—Sharkey P.—19/11/92—Unions  

Application for interim orders re union meeting in application for orders re compliance with union rales—President was not satisfied 
there was likely to be a breach of union rales, that on the tests applying to interim orders they should be made and that orders 
would be premature—Dismissed—Jeffery J.R. v. W.A.T.A.E.A.—No. 1903 of 1991—Sharkey P.—23/11/92—Unions  

Application for declaration that Union's membership rales were the same as its Federal Counterpart body—Full Bench allowed 
amendments to account for amalgamation and an error in name—Full Bench found rules substantially the same—Granted—Coal 
Miners' Union—No. 802 of 1992—Sharkey P., Fielding C, Salmon C,—24/12/92—Unions    

Applications for orders re compliance with union rales (continued from 72 WAIG 2533)—^President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rales, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officets/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053, 1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions      

Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture    

Application to vary award re posting of notices—Applicant union sought an amendment which prevented unauthorised removal of 
union notices—Respondent acceded to the union's claim on the condition that a provision was also included to allow the contents 
of notices to be viewed by employer—Commission found on evidence that any unauthorised removal of union notices should 
be proscribed and that award Ire amended to reflect this —Commission further found that employers were eligible to the right 
of prior viewing of notices—Granted—F.M.W.U. v. Canine Security and Alsation Watch Patrol and Others—No. 1086 of 
1992—Parks C.—2512/93—Security      

Application for alteration of union rules re Eligibility for Membership—Applicant to sought coverage of workers employed in Timber 
Industry and argued notices were sufficient to comply with rules and I.R. Act—Full Bench found both union rales and I.R. 
Act compUed with—Granted—C.M.E.T.S.W.U.—No. 1253 of 1992—Sharkey P., Salmon C, Beech C.—17/2/93—Unions . 

Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 
Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would Ire a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissal 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C, 
George C.—11/2/93, 25/2/93—Unions  
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UNIONS—continued 
Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 

given the terms of judgement of the Supreme Court in an application for prerogative writs then die whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Application for alteration of union rules re eligibility for membership—^Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27( 1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—^Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus C, George C.—29/4/93—Unions  

Application for directions and orders re breach of union rules, legal advice and funding—^Applicant argued that he was unable to 
pay union membership dues, was on sickness benefits and required the union's assistance to pay costs associated with mounting 
legal action in the appropriate jurisdiction—President found on evidence that he could not hear matter as he did not have 
jurisdiction in relation to Federal union's rules and also because the position of the state union was that it would be necessary 
to be substituted as a party—Dismissed—Horsman B.S. v. A.W.U. and Others—No. 267 of 1993—Sharkey P.—7/4/93— 
Unions   

Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 
files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—^President reviewed histop' of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

Application to alter union rules re Eligibility for Membership—Objectors argued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the I.R. 
to had not been complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation to 1987—Full 
Bench was not satisfied that reasonable steps had been taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in foture—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
order—Discontinued—F.L.A.I.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  

Application to be joined as parties to awards—Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
rules—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600,602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—Manufacturing, Building and Timber Industries  

VICTIMISATION— 
Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 

Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CG, Gregor C.—24/03/93—Construction  

Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that die Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
G—10/5/983—Timber    

WAGES— 
Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 

problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.T.A. v. B.M.A.—No. 
CR632 of 1992—Beech C.—29/1/93—Construction  
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WAGES—continued 
Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 

previous reasons for decision (72 WAIG 1931) to make considerations with respect to Tfechnical and Further Education 
institutions and the narrow jurisdiction of' 'industrial matter'' in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C., 
Pollard/Reeves—12/1/93—^Education   

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy €., 
Reeves/Pollard—12/1/93—^Education   

Application for allegedly denied contractual entitlements re unpaid wages—Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tbgnolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—^Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—C1CS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus €., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 
wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—Tbnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C.—2111/93—Printing   

Application for new award to cover Teachers in state primary and secondary schools and TAPE institutions—Apphcant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard—14/1/ 
92—Education  

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Application for allegedly denied contractual entitlements re outstanding wages and compensation for stolen goods—Applicant argued 
wages had wrongly been reduced and Respondent had failed to provide insurance cover—Respondent argued that the extent 
of duties performed by Applicant and terms of contract did not give rise to claimed entitlements—Commission found on evidence 
that the Respondent had no legal obligation to pay additional remuneration—Commission further found that no provision existed 
for compensation for goods stolen within work premises—Dismissed—Althuizen T.H. v. Perth Inner City Housing Association 
Inc.—No. 1059 of 1992—Parks C—5/3/93—Hostels  

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—^Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rales of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  
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WAGES—continued 
Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 

commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be made in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue die application by 
order—Discontinued—F.L.A.I.E.U, v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—^Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants   

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification structure had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—Business and Property Services  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

WORK VALUE— 
Conference referred re flow on of administrative allowance—Applicant argued that duties performed by Maintenance Faults Branch 

were similar to work in the electronic servicing section—Respondent argued that the claim fell outside the Wage Fixing 
Principles—Commission found on evidence that no increase in work value had been shown—^Dismissed—A.D.S.T.E. v. Hon. 
Minister for Construction—No. CR658 of 1992—Halliwell S.C.—9/3/93—Security  

Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C., Parks C.—8/4/93—Meat  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awaided in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Hon. Minister for Construction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  
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